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Presidential Documents

Title 3—

The President

[FR Doc. 87-12801
Filed 8-2-87; 10:45 am|
Billing code 3195-01-M

Proclamation 5663 of June 1, 1987

George C. Marshall Month, June 1987

By the President of the United States of America

A Proclamation

Forty years ago this June 5, Secretary of State George Catlett Marshall, Jr., in a
commencement address at Harvard University, proposed a plan for the recon-
struction of war-shattered Europe. It is truly fitting that we commemorate the
40th anniversary of what became known as the Marshall Plan, because it was
the foundation for the most remarkable period of peace and prosperity in
history. Highly symbolic of American commitment to peace and freedom in
Europe, the Plan most appropriately bore George Marshall's name. As Chief of
Staff of the Army during World War II, he had been instrumental in the
liberation of Europe; after peace had come, he worked with equal vigor as
Secretary of State to see Europe restored to a new level of strength and
vitality.

The Marshall Plan is a proud monument in the history of our Nation, because
it derives from our large and generous spirit and our commitment to the
principles of interdependence, self-determination, and openness to positive
cooperation, The plan succeeded beyond greatest expectations and remains
an inspiration today because it demonstrates what is possible when nations
lay aside differences to meet a common challenge.

We also take this opportunity to honor George C. Marshall for his lifetime of
devotion to the United States of America. He led the Army during our greatest
test of arms, served as Secretary of State and Secretary of Defense, and
became the first professional soldier to receive the Nobel Peace Prize. He will
be remembered forever as the epitome of the citizen soldier.

The Congress, by Senate Joint Resolution 70, has designated the month of June
as “"George C. Marshall Month” and authorized and requested the President to
issue a proclamation in observance of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim June 1987 as George C. Marshall Month. I urge
all Americans to join in observance of this month with appropriate programs,
ceremonies, and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this first day of June, in
the year of our Lord nineteen hundred and eighty-seven, and of the Independ-
ence of the United States of America the two hundred and eleventh.

T

Editorial note: For the President's remarks of June 1 on signing Proclamation 5683, see the Weekly
Compilation of Presidential Documents (vol. 23, no. 22).
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general applicability and legal effect, most
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the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR Part 1930

Management and Supervision of
Muitiple Family Housing Borrowers
and Grant Recipients

AGENCY: Farmers Home Administration,
USDA.,

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations governing the management
and supervision of Farmers Home
Administration (FmHA) Multiple Family
Housing Loan and Grant Recipients.
This action is taken to incorporate
editorial changes. The intended effect of
this action is to remove typographical
errors and to make corrections and
clarifications to the final rule of August
1, 1986 (51 FR 27636), with effective date
of October 1, 1986.

EFFECTIVE DATE: ]une 3, 1987.

FOR FURTHER INFORMATION CONTACT:
William F. Daniel, Senior Loan
Specialist, Multiple Family Housing
Servicing and Property Management
(MHSPM) Division, Room 5321-S,
Farmers Home Administration, USDA,
14th and Independence Avenue, SW.,
Washington, DC 20250, Telephone: (202)
382-1619.

SUPPLEMENTARY INFORMATION:
Classification

This action has been reviewed under
USDA procedures established in
peparlment Regulation 1512-1 which
implements Executive Order 12291, and
has been determined to be exempt from
those requirements because it involves
only internal Agency management. It is
the policy of this Department to publish
for comment rules relating to public
property, loans, grants, benefits, or

contracts notwithstanding the
exemption in 5 U.S.C. 553 with respect
to such rules. This action, however, is
not published for proposed rulemaking,

since it involves only editorial corrective

items and an item inadvertently left out
of the final rule for which public

_ comments had been solicited.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, "Environmental Program.” It
is the determination of FmHA that the
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment. According to the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Intergovernmental Review

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under numbers 10.405, 10.411, 10.415 and
10.427 and is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials. (7 CFR Part
3015, Subpart V, 48 FR 29112, June 24,
1983).

General Information
Background

On August 1, 1986, final rulemaking
was published in the Federal Register to
implement provisions of the Housing
and Urban-Rural Recovery Act (Pub. L.
98-181), enacted November 30, 1983.
During ensuing training of Farmers
Home Administration staff nationwide
and review by program recipients,
certain editorial errors in the rulemaking
were reported. This action removes the
reported errors.

This rulemaking includes a rent
preemption clause in Exhibit C to
Subpart C of Part 1930, 7 CFR, The
clause was described in the preamble of
the prior rule published in the Federal
Register on July 16, 1985 (50 FR 28782).
Public comment was requested; no
response was received on this specific
item. Farmers Home Administration
intended to include the rent preemption
clause or a clause of similar wording in
the final rule that was published in the
Federal Register on August 1, 1986 (51
FR 27636); however, it was inadvertently
omitted. This action establishes the rent

preemption clause omitted in the August
1, 1986, final rulemaking action.

List of Subjects in 7 CFR Part 1930

Accounting, Administrative practice
and procedure, Grant programs—
Housing and community development,
Loan programs—Housing and
community development, Low and
moderate income housing—Rental,
Reporting and recordkeeping
requirements.

Accordingly, Chapter XVIII, Title 7,
Code of Federal Regulations is amended
as follows:

PART 1930—GENERAL

1. The authority citation for Part 1930
continues to read as follows:

Authority: 42 USC 1480; 7 CFR 2.23; 7 CFR
2.70.

Subpart C—Management and
Supervision of Multiple Family Housing
Borrowers and Grant Recipients

§1930.110 [Amended]

2. In § 1930.110, paragraph (c)
introductory text is amended in the first
sentence by changing the word
“biennial” to read “triennial."

§1930.119 [Amended]

3. In § 1930.119, paragraph (b) is
amended in the second and seventh
sentence by changing the word “two” to
read “three.”

§1930.124 [Amended]

4. In §1930.124, paragraphs (a)(3)(ii)
and (v) are amended by changing the
semicolon to a comma and adding the
phrase “except during the first fiscal
year of operation;" after the comma.

5. Exhibit B of Subpart C is amended
by redesignating paragraph Il A 4 as
paragraph II A 5, by revising paragraphs
II A3dand XV A 12, and by adding a
new paragraph II A 4 to read as follows:

Exhibit B of Subpart C—Multiple Housing
Management Handbook

* . » * -

B e

Al &

3 + e

d. Reasonable attendant care and auxiliary
apparaltus expenses described in paragraphs
II'4a and I1 4 b of this exhibit for each
handicapped member of the family to the
extent needed to enable any family member
{including such handicapped member) to be
employed.
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4. Total handicap assistance expense in
excess of 3 percent of annual family income
may be deducted for any nonelderly family
following the same guidelines in paragraphs
113 a and 11 3 b of this exhibit to the extent
needed to enable any family member
(including the handicapped or disabled
family member) to be employed. Handicap
assistance expense includes:

a. That portion of attendant care
attributable to specialized medical reasons
(the portion attributable to companionship is
not counted).

b. Auxiliary apparatus including but not
limited to wheelchairs, oxygen equipment,
reading devices for the visually handicapped
and the cost of equipment added to cars and
vans to permit their use by the handicapped
or disabled family member proportionate to
the amount of use by such persons.

- - * . -

XV, % ¢ ¢

R

12. A fidelity bond may have a deductible
figure not in excess of an amount equivalent
te 2 tenths of 1 percent (.002) of the project
loan amount but not in excess of $2,000.

. * - . *

6. In Exhibit B, paragraph I C 1 h is
amended in the fourth line by changing
the words “available for subsistence
after deducting” to read “that exceeds".

7. In Exhibit B, paragraph I C 11 is
amended in the first line by inserting the
words “hazard duty pay"” between the
words “except’ and “for".

8. In Exhibit B, paragraph Il 1 is
amended in the fourth line by changing
the word “handicapped” to read
“handicaps”.

9. In Exhibit B, paragraphs II 1 2 a, b,
and c are amended by adding the word
“and" at the end of each paragraph, and
in paragraph I 12 b, by changing the
word “is" to read “was" and removing
the words “the person attains".

10. In Exhibit B, paragraph I K is
amended in the second line by changing
the word “gross" to read “annual”.

11. In Exhibit B, paragraph [l W 3 a
and the introductory text of paragraph b
are amended by correcting the spelling
of the words “equals” and “exceeds” to
“equal"” and exceed,"” respectively.

12. In Exhibit B, paragraph Il DD is
amended at the end of the third
sentence by changing the words "other
than FmHA" to read “outside the
project”.

13. In Exhibit B, the introductory text
of paragraph V D 1 is amended at the
end of the third sentence by removing
the words “for each occupied unit",

14. In Exhibit B, Introductory text of
paragraph VI B 1 a is amended by
inserting the words “income from"
between the words "include” and "net".

15. In Exhibit B, paragraph VIB 2d is
amended in the first sentence by
inserting the words "and designated”
between the words “built" and “for".

16. In Exhibit B, the introductory text
of paragraph VI B 2 h is amended by
changing the word "built” to
“designated".

17. In Exhibit B, paragraph VI B 6 a(5)
is amended in the last sentence by
correcting the spelling of the word
“surchage” to read “surcharge."

18. In Exhibit B, the introductory text
of paragraph VI B 6 b is amended by
changing the word “returned" to read
“rented".

19. In Exhibit B, the introductory text
of paragraph VI C 3 is amended by
adding the following sentence at the end
of the paragraph: “Separate lists may be
maintained for: *; introductory
paragraph VI C 3 a and paragraph VI C
3 b are removed, and paragraphs VI C 3
a (1) through (6) are redesignated as
paragraphs VI C 3 a through £,
respectively.

20. In Exhibit B, paragraph VID 2 b is
amended by removing the words “and
eligibility income™ and inserting
between the word “information" and the
comma the words “as defined in
paragraph II C1 of this exhibit” and by
inserting the word “and" between the
comma and the word “verified".

21. In Exhibit B, the introductory text
of paragraph VII F 6 is amended in the
first sentence by changing the word
“built” to read "designated".

22. In Exhibit B, paragraph XIV A 4 is
amended in the first sentence by
changing the reference “paragraphs IV
A c (1) or (2) or (3) of this Exhibit” to
read “paragraphs IV A 2 ¢ (1) or (2) or
(3) of this exhibit”.

23. In Exhibit C of Subpart C,
paragraph III A 1 is amended by
correcting the spelling of the word
“ensuring" to read “‘ensuing”.

24. In Exhibit C, paragraph IV B is
amended by changing the reference from
“Form FmHA 444-8" to “Form FmHA
1944-8".

25. In Exhibit C, paragraph IV D is
amended in the first sentence by
changing the word “an” to read "a".

26. In Exhibit C, paragraph VIII is
amended by removing the word
“automatic” in the title and in the first
sentence.

27. Exhibit C is amended by
redesignating paragraph IX as
paragraph X and by adding a new
paragraph IX to read as follows:

Exhibit C of Subpart C—Rent Changes

* - - * *

IX Rent Control Preemption Policy.

In order to carry out the provisions of this
subpart and to protect (1) a housing source in
rural areas for very low-, low- and moderate-
income families; (2) the financial obligations
of borrowers; and (3) the financial interest of
the Government in such housing, the entire

field of rent control that may be exercised by
any local rent control board or other
authority pursuant to state or local law, as it
affects housing covered by this subpart, is
hereby preempted.

Exhibit C-2 of Subpart C—[Amended]

28. Exhibit C-2 of Subpart C is
amended in the paragraph starting with
the words “You may” and ending with
the words “this chapter" by changing
the single asterisk to a double asterisk
preceding the paragraph.

Exhibit E of Subpart C—[Amended]

29. In Exhibit E of Subpart C,
paragraph II D is amended by inserting
the phrase "'new construction RA"
between the words “for" and
“purposes’’.

30. In Exhibit E, paragraph Il F is
amended in the last sentence to change
the reference “Exhibit F” to read
“Exhibit C.”

31. In Exhibit E, paragraph XIB1 b is
amended in the second sentence by
correcting the word “‘waitiing” to read
“waiting."”

Dated: April 22, 1987,

Vance L. Clark,

Administrator, Farmers Home
Administration.

[FR Doc. 87-12505 Filed 6-2-87; 8:45 am|
BILLING CODE 3410-07-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 86-NM-210-AD; Amdt. 39~
5634

Airworthiness Directives; British
Aerospace Aircraft Group Model BAC
1-11 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to BAC 1-11 200 and 400
series airplanes, which requires a
change to the Airplane Flight Manual
(AFM) limiting operation of the aircraft
when only one air conditioning system
is serviceable. This action is necessary
because, in switching electrical power
as defined in the AFM, electrical smoke
and fire procedures can cause shutdown
of the remaining air conditioning systen.
This condition, if not corrected, could
cause loss of airplane pressurization.

EFFECTIVE DATE: July 6, 1987.
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ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Inc., Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431~
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, which requires
a change to the Model BACF 1-11
Airplane Flight Mariual (AFM) limiting
operation when only one air
conditioning system is serviceable, was
published in the Federal Register on
January 14, 1987 (52 FR 1468).

Interested parties have been afforded
an opportunity to participate in the
making of this amendment, and due
consideration has been given to the only
comment received. The commentor
expressed no objection to the NPRM.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 67 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 manhour
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators it estimated to be
$2,680,

For the reasons discussed above, the
FAA has determined that this regulation
1s not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities because of the minimal
cost of compliance per airplane ($40). A
final evaluation has been prepared for

this regulation and has been placed in
the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1, The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

BRITISH AEROSPACE: Applies to BAC Model
1-11 Series 200 and 400 airplanes,
certificated in any category. Compliance
is required within 90 days after the
effective date of this AD.

To prevent loss of pressurization as a result
of conducting the procedures for electrical
smoke or fire, accomplish the following
unless previously accomplished.

A. Modify the Airplane Flight Manual and
notify flight crews as follows. This may be
accomplished by inserting a copy of this AD
in the Airplane Flight Manual.

1. In Section 3, Page 12A, add:

“In the event that the procedure for
electrical smoke or fire has to be carried out
when both pneumatic and both air
conditioning systems are operative, the
subsequent busbar switching actions will
result in the loss of one air conditioning
system. Therefore, reduce aircraft altitude to
25,000 feet or below, as soon as practicable.”

2. In Section 3, Page 12A, add:

“In the event that the procedure for
electrical smoke or fire has to be carried out
with either pneumatic or either air
conditioning system inoperative, reduce
aircraft altitude to 15,000 feet or below, as
soon as practicable, and open the ram air
valve."

3, In Section 4, Page 49, add:

“Should a pneumatic or an air conditioning
system fail above 25,000 feet, reduce aircraft
altitude to 25,000 feet or below, as soon as
practicable.”

B. The limitation defined in paragraph A.2.,
above, may be removed after BAe
Modification 21-PM5930 to the electrical
system is incorporated.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modifications required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service document from the
manufacturer may obtain copies upon
request to British Aerospace, Inc.,
Librarian for Service Bulletins, P.O. Box
17414, Dulles International Airport,

Washington, DC 20041. This document
may be examined at the FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective July 6,
1987,

Issued in Seattle, Washington, on May 21,
1987.
Wayne J. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-12525 Filed 6-2-87; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-51-AD; Amdt. 39-5633]

Airworthiness Directives; McDonnell
Douglas Model DC~10 and KC-10A
(Military) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to DC-10 and KC-10A
(Military) series airplanes, which
requires inspections of the pylon aft
clevis fitting attach bolts, and
replacement, if necessary. This
amendment is prompted by a report of a
failed H-11 bolt. This action is
necessary to detect broken H-11 bolts
that have failed due to stress-corrosion.
Failure of two or more bolts, in
combination with maximum limit load
conditions, could lead to separation of
the engine from the wing.

EFFECTIVE DATE: June 15, 1987.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54~
60). This information may be examined
at the FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or at 4344 Donald
Douglas Drive, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Kyle L. Olsen, Aerospace Engineer,
Airframe Branch, ANM-121L, FAA
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808; telephone (213) 514
6319.

SUPPLEMENTARY INFORMATION: The
McDonnell Douglas DC-10 wing pylon
aft clevis fitting attach bolts are
fabricated from H-11 steel. An operator
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discovered one broken bolt on an
airplane that had accumulated 42,261
hours time in service. Investigation of
the cracked bolt showed that a
corrosion pit in the shank led to stress-
corrosion cracking.

Each pylon has four bolts at the clevis
fitting. Stress analysis shows that the
clevis fitting has ultimate strength with
one broken bolt, and except for a limit
gust condition, limit strength with two
broken bolts in the same fitting. Failure
of the two primary fitting attach bolts,
combined with the certification limit
gust loans, could result in separation of
the engine and pylon from the wing.

The FAA reviewed and approved
McDonnell Douglas Service Bulletin
A57-106, dated March 23, 1987, which
describes inspection procedures and
replacement instructions, of the pylon
aft clevis fitting attach bolts.

Since this condition is likely to exist
or develop on other airplanes of the
same type design, this AD requires
inspection and replacement of broken
wing pylon aft clevis fitting attach bolts,
in accordance with the service bulletin
previously mentioned.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The FAA has determined that his
regulation is an emergency regulation
that is not considered to the major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 286, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-10-10, ~10F, -15, -30,
—30F, —40 and KC-10A (Military) series
airplanes, certificated in any category.
Compliance required as indicated unless
previously accomplished.

To prevent pylon separation due to broken
pylon aft clevis fitting attach bolts,
accomplish the following:

A. Within 30 days after the effective date
of this AD, and thereafter at intervals not to
exceed 180 days, accomplish the following:

1. Inspect the pylon aft clevis fitting attach
bolts in accordance with the Accomplishment
Instructions in McDonnell Douglas Service
Bulletin A57-106, dated March 23, 1987, or
later FAA-approved revision.

2. if broken bolts are found, before further
flight replace all four bolts with new bolts in
accordance with the Accomplishment
Instructions in McDonnell Douglas Service
Bulletin A57-108, dated March 23, 1987, or
later FAA-approved revision.

B. Replacement of all four of the aft clevis
fitting H-11 steel attach bolts in a pylon with
stress-corrosion resistant Inconel and/or
multi-phase bolts in accordance with the
Accomplishment Instructions in McDonnell
Douglas Service Bulletin A57-106, dated
March 23, 1987, or later FAA-approved
revision, constitutents terminating action for
the inspections required by paragraph A.,
above.

C. Alternate means of compliance which
provide an acceptable level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Director, Publications and Training, C1-
750 (54-60). This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington or the Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California.

This Amendment becomes effective June
15, 1987,

Issued in Seattle, Washington, on May 21.
1987.
Wayne |. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-12526 Filed 6-2-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 86-NM-208-AD; Amdt. 39~
5632]

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, -20, -30, -40,
-50, and C-9 (Military) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sumMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to certain McDonnell Douglas
Model DC-8 and C-9 (Military) series
airplanes, which currently requires
ultrasonic inspections of the wing flap
hinge fitting attachment studs in
accordance with a referenced service
bulletin. This amendment revises the
AD to permit the use of later FAA-
approved revisions to the applicable
service bulletin.

EFFECTIVE DATES: June 12, 1987.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Deuglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 908486, Attention: Director,
Publications and Training, C1-750 (54—
60). This information may be examined
at FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or at 4344 Donald Douglas
Drive, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. John Cecil, Aerospace Engineer,
Airframe Branch, ANM-122L, FAA,
Northwest Mountain Region,
Los Angeles Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California 90808; telephone (213)
514-6319.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to revise AD 79-
03-01, Amendment 39-3403 (44 FR 5644).
to permit the use of later revisions of the
referenced service bulletin in
accomplishing inspections of certain
wing flap hinge fitting studs, was
published in the Federal Register on
November 20, 1986 (51 FR 41981).
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.
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The Air Transport Association stated
that they had no objection to the
contents of the proposed amendment.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

This rule relieves a restriction in that
it permits compliance with a previously
adopted AD by a means other than that
permitted by that AD. Therefore, this
amendment may be made effective in
less than 30 days.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic effect on a substantial number
of small entities, because few, if any,
Model DC-9 airplanés are operated by
small entities. A final evaluation has
been prepared for this regulation and
has been placed in the docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. By revising AD 79-03-01,
Amendment 39-3403 (44 FR 5644), as
follows:

A. Change the words *. . . Douglas DC-9
Service Bulletin 57-118 dated November 4,
1977," found in paragraphs (a), (b)2, and (b)4,
to read: *. . . McDonnell Douglas DC-9
S'ervice Bulletin 57-118, Revision N.C., dated
November 4, 1977, or later FAA-approved
revision."

B. Delete the note found in section (a),
which reads: “Note: Service Bulletin 5§7-118,
dated November 4, 1977, is the only version
of this Service Bulletin suitable for
C\ulr)npliance with paragraph (a) and (b) of this
AD"

C. Change the words *. . . Chief, Aircraft
Engmeering Division, FAA Western Region,"
found in paragraphs (d) and (e), to read: *. .,
Manager, Los Angeles Aircraft Certification
Office, FAA, Northwest Mountain Region."”

All persons affected by this directive
who have not already received the

appropriate service information from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Director, Publications and Training, C1~-
750 (54-60). These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington or the Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California.

This Amendment revises Amendment
39-3403.

This Amendment becomes effective
June 12, 1987.

Issued in Seattle, Washington, on May 19,
1987.
Wayne J. Barlow,
Director, Northwest Mountain Region.
[FR Doc. 87-12524 Filed 6-2-87; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-CE-03-AD; Amendment 39~
5629]

Airworthiness Directives; Mitsubishi
Heavy Industries, Ltd., Models MU-2B-
25, MU-2B-26 and MU-2B-35 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to certain Mitsubishi Heavy
Industries, Ltd., (MHI) Models MU-2B~
25, ~26 and -35 airplanes (TC No. A2PC),
which requires inspections, repair as
necessary, and removal of shield jumper
wires that together form a ground circuit
that parallels the generator ground
cable. This action is prompted by the
report of one shield jumper that burned
from overcurrent. The actions required
by this AD would preclude the
possibility of an electrical fire.
EFFECTIVE DATE: July 3, 1987.
Compliance: Required as prescribed in
the body of the AD.
ADDRESSES: MHI MU-2 Service Bulletin
(S/B) No. 201 dated December 27, 1985,
and Amended dated April 25, 1986,
applicable to this AD may be obtained
from Mitsubishi Heavy Industries, Ltd.,
10, Oye-Cho, Minato-ku, Nagoya, Japan;
or Beech Aircraft Corporation (Licensee
to Mitsubishi Heavy Industries, Ltd.),
9709 East Central, P.O. Box 85, Wichita,
Kansas 67201. This information may be
examined at the Rules Docket, Office of
the Regional Counsel, Room 1558, 801
East 12th Street, Kansas City, Missouri
64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Herb Peters, Aerospace Engineer,
Western Aircraft Certification Office,
Systems & Equipment Section, ANM-
173W, Federal Aviation Administration,
P.O. Box 92007, Worldway Postal
Center, Los Angeles, California 90009-
2007; Telephone (213) 297-1367,
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Regulations to include an AD applicable
on certain Mitsubishi Heavy Industries,
Ltd., Models MU-2B-25, -26 and -35
airplanes, requiring inspections, repair
as necessary, and removal of shield
jumper wires, was published in the
Federal Register on February 18, 1987
(52 FR 4915). The proposal resulted from
a report that a generator shield jumper
wire was found burned. Consequently,
MHI has issued MU-2 S/B No. 201 dated
December 27, 1985, with Amendment
dated April 25, 1988, which indicates
inspections, repair, and modification
which will correct the problem circuit.
The JCAB, who has responsibility and
authority to maintain the continuing
airworthiness of these airplanes in
Japan, has classified this MHI S/B, as
amended, and the actions recommended
therein by the manufacturer, as
mandatory to assure the continued
airworthiness of the affected airplanes.
Mitsubishi Aircraft International (U.S-
built) airplanes are not affected. On
airplanes operated under Japanese
registration, this action has the same
effect as an AD on airplanes certificated
for operation in the United States. The
FAA relies upon the certification of the
JACB combined with FAA review of
pertinent documentation in finding
compliance of the design of these
airplanes with the applicable United
States airworthiness requirements and
the airworthiness and conformity of
products of this design certificated for
operation in the United States.

The FAA examined the available
information related to the issuance of
the aforementioned S/B and the
mandatory classification by the JCAB,
and concluded the condition addressed
by MHI MU-2 S/B No. 201 dated
December 27, 1985, with Amendment
dated April 25, 1988, was an unsafe
condition that may exist on other
airplanes of this type certificated for
operation in the United States.
Accordingly, the FAA proposed an
amendment to Part 39 of the FAR to
include an AD on this subject.

Interested persons have been afforded
the opportunity to comment on the
proposal, No comments were received in
response to the NPRM. No objections
were received on the FAA
determination of the related cost to the
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public. The FAA has determined that
this regulation involves approximately
123 airplanes at an approximate one-
time cost of $160 for each airplane.
Accordingly, the proposal is adopted
with only minor editorial changes.

Therefore, I certify that this action (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule" under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact on a
substantial number of entities under the
criteria of the Regulatory Flexibility Act.
A copy of the final evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption “ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.5.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

Mitsubishi Heavy Industries, Ltd. (MHI):
Applies to MHI Models MU-2B-25, MU~
2B-26, and MU-2B-35 (TC No. A2ZPC)
(Serial Numbers 264 through 312, 314
through 320, 586 through 651, and 653),
airplanes certificated in any category.
Compliance: Required within the next
100 hours time-in-service after the
effective date of this AD, unless already
accomplished.

To prevent burning of generator shield
jumper wires, accomplish the following:

(a) Inspect, repair [as necessary) and
modify the generator circuit shield jumper
wires in accordance with instructions
contained in paragraphs 1. and 2. of the
“Instructions™ portion of MHI MU-2 Service
Bulletin (S/B) No. 201 dated December 27,
1985, as amended April 25, 1986.

(b) Aircraft may be flown in accordance
with FAR 21.197 to a location where the AD
may be accomplished.

{c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Western Aircraft Certification
Office, ANM-170W, Federal Aviation
Administration, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California 90009-
2007,

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to
Mitsubishi Heavy Industries, Ltd., 10,
Oye-Cho. Minato-ku, Nagoya, Japan; or
Beech Aircraft Corporation, 9709 East
Central, P.O. Box 85, Wichita, Kansas
67201; or FAA, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

This amendment becomes effective July 3,
1987.

Issued in Kansas City, Missouri, on May 19,
1987.

Paul K. Bohr,

Director, Central Region.

[FR Doc. 87-12523 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 87-ASW-5]

Revision of Transition Area; Graham,
™

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final rule.

summARY: This amendment will revise
the transition area at Graham, TX. The
intended effect of the amendment is to
provide necessary controlled airspace
for aircraft executing a new standard
instrument approach procedure (SIAP)
to the Graham Municipal Airport,
Graham, TX. This amendment is
necessary since the nondirectional radio
beacon (NDB) is being relocated and
additional airspace is needed to
encompass the new SIAP.

EFFECTIVE DATE: 0901 UTC, July 30, 1987.

FOR FURTHER INFORMATION CONTACT:
David J. Souder, Department of
Transportation, Federal Aviation
Administration, 4400 Blue Mound Road,
Fort Worth, TX 76193-0530, telephone
(817) 624-5535.

SUPPLEMENTARY INFORMATION:
History

On March 17, 1987, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to revise
the transition area at Graham, TX (51 FR
10115).

Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is that
proposed in the notice. Section 71.181 of
Part 71 of the Federal Aviation
Regulations was republished in

Handbook 7400.6C dated January 2,
1987.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations revises the
transition area at Graham, TX. To
enhance airport usage, a new SIAP is
being developed for the Graham
Municipal Airport, utilizing the
relocated Graham NDB as a
navigational aid. The development of a
new SIAP, based on this relocated
navigational aid, entails revision of the
existing transition area at Graham, TX,
at and above 700 feet above ground
level within which aircraft are provided
air traffic control services. Transition
areas are designed to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transiting between the terminal
and en route environment. The intended
effect of this action is to ensure
segregation of aircraft using the
approach procedure under instrument
flight rules (IFR) and other aircraft
operating under visual flight rules (VFR).

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a "major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 28, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 87449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]
2. § 71.181 is amended as follows:
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Graham, TX Revised

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Graham Municipal Airport, (latitude
33°06'38” N., longitude 98°3316” W.).

Issued in Fort Worth, TX, on May 20, 1987.
Larry L. Craig,

Assistant Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 87-12529 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 86~-ANM-24]

Establish Pinedale, WY,
Transition Areas

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes
transition areas to accommodate arrival
and departure procedures to Wenz
Airport, Pinedale, Wyoming.

EFFECTIVE DATE: 0901 UTC, July 30, 1987.
FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 86—
ANM-24, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (208) 431-2535,
SUPPLEMENTARY INFORMATION:

History

On March 23, 1987, the FAA proposed
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to establish
transition airspace at Pinedale,
Wyoming (51 FR 9184). This action is
needed to provide controlled airspace to
accommodate arrival and departure
procedures to Wenz Airport, Pinedale,
Wyoming.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71181 of Part 71 of the Federal Aviation
Regulations was published in Handbook
7400.6C dated January 2, 1987.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations provides
controlled airspace to accommodate
arrival and departure procedures to
Wenz Airport, Pinedale, Wyoming.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are

necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a "significant rule"” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

2. Section 71.181 is amended as
follows:

Pinedale, Wyoming, Transition Area (New)

The airspace extending upward from 700
feet above the surface within 5 miles either
side of a direct line between the Big Piney,
Wyoming, VOR/DME and the Wenz NDB
extending from the VOR/DME to a point 5
miles northeast of the NDB, and within 3.5
miles either side of the 323° bearing to the
Wenz NDB, extending to 11.5 miles southeast
of the NDB, excluding the Big Piney,
Wyoming, 700 foot transition area. That
airspace extending upward from 1,200 feet
above the surface within 7.5 miles northeast
and 11.5 miles southwest of the 323° bearing
to the Wenz NDB, extending from a point 22
miles southeast of the NDB to a point 9.5
miles northwest of the NDB, excluding the Big
Piney, Wyoming, 1,200 foot transition area.

Issued in Seattle, Washington, on May 21,
1987.

Temple H. Johnsen, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 87-12530 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 171

FAA Microwave Landing System (MLS)
Transition Policy

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Announcement of issuance of
policy statement.

SUMMARY: Approval of the FAA
Microwave Landing System (MLS)
Transition Policy, by the Federal
Aviation Administrator, permits the
establishment of Instrument Landing
Systems (ILS), on a limited basis, at
medium and large hub airports, and
their associated reliever airports to
solve certain capacity problems until
sufficient MLS ground stations are
deployed. The policy outlines three
options, listed in the order of
availability to the user, in which ILS's
may be acquired, operated, and
maintained.

EFFECTIVE DATE: May 16, 1987.

ADDRESS: Inquires may be mailed to
Federal Aviation Administration, Office
of Program and Regulations, 800
Independence Avenue, SW,
Washington, DC 20591, Attention: APR-
120.

FOR FURTHER INFORMATION CONTACT:
Stephen R. Horwat, 202-267-9672.

The following Microwave Landing
System (MLS) Transition Policy was
approved by the Administrator on May
16, 1987:

Microwave Landing Systems (MLS)
will be the primary precision approach
system in the National Airspace System
(NAS) well beyond the year 2000. These
systems will achieve effectiveness in the
decade of the 1990s and will provide the
operational flexibility and improved
safety required to meet forecast aviation
growth. The results will be major
capacity, noise abatement, and safety
benefits which will begin to accrue
during the middle of that decade.

In the interim, there is an immediate
need for precision approach systems at
medium and large hub airports and their
associated reliever airports to solve
certain capacity problems. These needs
may be attained by the establishment of
Instrument Landing Systems (ILS) on a
limited basis.

ILS Acquisition

ILS’s may be acquired, operated, and
maintained under the following options,
listed in order of availability to the user:

Systems acquired by the airport
sponsor in accordance with Part 171 of
of Federal Aviation Regulations (14 CFR
171). System acquisition is the sole
responsibility of the spensor and will
not involve any Federal funds.

Systems acquired by the sponsors
with Federal grant funds under the
Airport Improvement Program (AIP).

Systems acquired by the FAA under
the Facilities and Equipment (F&E)
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Appropriation. The cost of operating
and maintaining these systems will be
borne by the FAA.

Federal Assumption of Ownership,
Maintenance and Operation

Sponsors may request FAA
assumption of ownership, maintenance
and operation of systems acquired
under Part 171 or system maintenance
under the AIP program. Systems must be
identical to those currently specified
and purchased by the FAA and have
Remote Maintenance Monitoring (RMM)]
capability, or be capable of being
retrofitted with RMM.

For Part 171 Systems, FAA will
assume responsibility only if the
systems meet eligibility criteria required
for Federal Systems.

For AIP Systems, a sponsor may
request FAA to maintain the facility but
the sponsor shall retain ownership and
operational responsibility. This option
will be considered only after it has been
shown that acceptable maintenance
support is not available in the
commercial sector and FAA-provided
maintenance, on a reimbursable basis, is
in the best interest of the Federal
government and the public.

Eligibility Criteria

Category I, II, or IIl systems to be
acquired under this policy shall meet all
of the following eligibility criteria:

Meet MLS establishment criteria
contained in Airway Planning Standard
Number One and must have a current
benefit/cost ratio of 1.0 or better.

Be located at a medium or large hub
airport, or an associated reliever airport
as defined in the National Plan of
Integrated Airport Systems or meet a
documented critical safety requirement.

Have an immediate and critical
requirement for precision approach that
cannot be delayed until MLS becomes
available; e.g., storm damaged systems,
immediate capacity needs, new
runways, etc.

Be documented by a complete staff
study.

Have their operational need validated
by the Associate Administrator for
Aviation Standards and be approved by
the Administrator.

Selection Process

ILS's eligible for Federal funding
under the above-stated options will be
prioritized for selection on the basis of
their potential to enhance capacity in
the National Airspace System. Special
situations involving critical safety issues
or unique need will be handled on a
case-by-case basis.

Limitations of This Policy

The above options do not provide for
operational and/or maintenance of ILS's
procured prior to or outside the
provisions of this policy. It should be
noted that the elapsed time between
identification of a user’s need and the
start of ILS operation can vary
significantly depending on the option. In
addition, funds for ILS acquisitions
through the FAA's F&E Appropriation or
AIP grant options will only provide for a
limited number of systems.

Each new ILS will be in use fora
finite period because of eventual
replacement by MLS. Therefore, only
those locations with an immediate and
critical requirement for precision
approach guidance will be eligible under
this policy. For the purpose of
amortization, ILS’s under this policy will
be operated and maintained for a
minimum of 10 years from the date of
commissioning.

SUPPLEMENTARY INFORMATION:

Application for ILS Under the Airport
Improvement Program (AIP)

House Report 99-696 on the
Department of Transportation and
Related Agencies Appropriation Act,
1987, includes a provision directing the
FAA to allocate up to $5 million for the
Airport Improvement Program (AIP) for
purchase and installation of ILS’s and
approach lighting for those airports that
meet the agency's qualifying criteria.

Eligible sponsors interested in being
considered for an ILS should submit an
AIP grant preapplication (SF-424 and
FAA Form 5100-30) to the appropriate
FAA Airports District Office or Regional
Airports Division no later than June 30,
1987. The following information and
guidelines are provided for sponsors
who wish to apply:

Depending on the varying cost of
selected projects (equipment, site
preparation, and installation) an
estimated four to eight ILS installations
may be funded.

All applicants will be evaluated on a
nationwide basis using the criteria and
selection procedures contained in this
FAA MLS Transition Policy.

Sponsors should be prepared to assist
the FAA in developing any data needed
to establish site eligibility under the
policy.

Any sponsor of an airport which is not
a medium or large hub or a reliever to a
medium or large hub, but who believes
their airport would qualify for an ILS as
a critical safety or unique aeronautical
need should contact the appropriate
FAA regional director before beginning
the application process.

Applications will also be accepted for
partial ILS (localizer/marker) or for
adding glide slopes to sponsor-owned
localizer/marker/distance measuring
equipment.

Final selection of these sites for ILS
under the AIP will be made by July 31,
1987, and all applicants will be notified.
Since authorization for AIP expires at
the end of Fiscal Year 1987, the
acquisition of ILS under any newly
authorized grant program will be
reexamined once new legislation is
enacted.

Issued in Washington, DC, on May 27, 1987.
Anthony J. Broderick,

Associate Administrator for Aviation
Standards.

[FR Doc. 87-12531 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-13-M

_—

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 300
[Docket No. RM82-6-002; Order No. 323-B]

Confirmation and Approval of the
Rates of the Bonneville Power
Administration

Issued May 27, 1987.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
adopting a final rule that amends Part
300 of its regulations regarding approval
of rates submitted to the Commission by
the Federal power marketing
administration (PMAs).

The Commission originally adopted
Part 300 of its regulations in Order No.
323, which established procedures for
interim and final approval of rates
submitted pursuant to the Pacific
Northwest Electric Power Planning and
Conservation Act (Regional Act) by the
Bonneville Power Administration (BPA).
Part 300 was subsequently revised to
apply generally to all PMAs, as well as
BPA. The revisions in this final rule
address portions of Order No. 323 that
were reversed and remanded by the U.5.
Circuit Court of Appeals for the Ninth
Circuit.

The final rule deletes from the
regulations the exception for BPA and
the other PMAs from ex parte
communications restrictions. The rule
adds a requirement that rates filed by
BPA under section 7(k) of the Regional
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Act comply with the abbreviated filing
requirements for coordination sales
under Part 35 as well as with the filing
requirements of Subpart B of Part 300. In
addition, the rule makes a technical
correction to clarify the standard of
review by the Commission for BPA
section 7(k) filings.

EFFECTIVE DATE: July 6, 1987,

FOR INFORMATION CONTACT: Richard
Faubel, Federal Energy Regulatory
Commission, Office of Electric Power
Regulation, 825 North Capitol Street NE.,
Washington, DC 20428, (202) 376-9347.

SUPPLEMENTARY INFORMATION:

Before Commissioners Martha Q. Hesse,
Chairman; Antheny G. Seusa, Charles G.
Stalon, Charles A. Trabandt and C.M. Naeve,

L. Introduction

The Federal Energy Regulatory
Commission (Commission) is amending
Part 300 of its regulations* regarding
approval of rates submitted to the
Commission by the Federal power
marketing administrations (PMASs).

The Commission originally adopted
Part 300 of its regulations in Order No.
323, which established procedures for
interim and final approval of rates
submitted pursuant to the Pacific
Northwest Electric Power Planning and
Conservation Act (Regional Act)? by the
Bonneville Power Administration
(BPA).* Order No. 323 was appealed by
Southern California Edison Company
and Pacific Gas and Electric Company
to the United States Court of Appeals
for the Ninth Circuit (Ninth Circuit). On
September 3, 1985, the court affirmed in
part, and reversed and remanded in
part, the final rule.* These revisions
address the reversed and remanded
portions of that final rule,

1. Background

Under the Department of
Organization Act (DOE Act),® enacted
In 1978, the primary responsibility for
reviewing the rates of BPA and the other
PMAs was vested in the Department of
Energy (DOE). In 1980, the Regional Act
transferred authority over reivew of
BPA rates to this Commission.® The

\

' 18 CFR. Part 300 (1986).

*16 US.C. 839-839g (1962).

* Order No. 323, FERC Stat. and Reg.. Regulations
Preambles 1982-1085, § 30,483, reconsideration
&ranted in part and denied in part, Regulations
:‘ll:::renqble:l}mzd%s. | 30.5p271’ (1983).35&11 33 was

uently revised lo ap, erally to
PMAs, including BPA. See OrdermNo. 382, FERC
Stat. and Regulations Preambles 1082-1985,
130,575 (1984), 49 FR 25230 (June 20, 1984).
... Southern California Edison Company v. FERC,
770F.2d 778 (8th Cir. 1985) (£dison).

*42US.C. 7101-7352 (1982).

" See section 7(a), 16 US.C. 839¢(a) (1962).

Secretary of DOE has delegated rate
review responsibilities over the other
PMAs to this Commission.”

The Commission promulgated its final
rule establishing procedures and filing
requirements for BPA on August 10,
1983. On appeal of the rule to the Ninth
Circuit, the court found that: (1) The rule
was ripe for judicial review; (2) the
Commission had correctly concluded
that the rule was not subject to the
notice and comment provisions of the
Administrative Procedure Act (APA); ®
and (3) the Commission had improperly
concluded that rate filings under section
7(k) of the Regional Act ? (i.e., those for
nonfirm, nonregional rates) were not
required to comply strictly with Federal
Power Act '° procedures, and therefore
the rule's exemption for such filings
from Commission's ex parte
communications regulation, and the
rule's filing reguirements that failed to
include BPA's case-in-chief, were void.
In addition, the court granted the
Commission's request that one issue of
the appeal, relating to the standards of
review for section 7(k) rates, be
remanded to the Commission.1?

III. Discussion
A. Summary of the Rule

In this order the Commission is
revising § 300.1(a) !* of its regulations to
delete the provision exempting BPA and
other PMA rate proceedings from the
applicability of Rule 2201 (Ex Parte
Communications) of the Commission's
regulations.?3 This revision removes the
only exception ot the comprehensive
applicability of the Commission’s
General Rules of Practice and
Procedures’* to PMA rate filings and
therefore fully complies with the
Regional Act's requirements for section
7(k) rate proceedings.

The Commission is also amending
Subpart B of Part 300 15 to add a new

T Delegation Order No. 0204-33 To the Assist. Sec.

of Resource Applications and the Fed. Energy
Regulatory Comm., FERC Stat. and Reg. (Delegation
Orders) § 9907, 43 FR 60638 (Dec. 28, 1978),
superceded by Delegation Order No. 0204108 to
the Dep. Sec., the Administrators of the Alaska,
Southeastern. Southwestern and Western Area
Power Administrations and the Fed. Energy
Regulatory Comm.. FERC Stat. and Reg. (Delegation
Orders) § 9910, 46 FR 55664 (Dec. 14, 1983).

® 5 U.S.C. 550-576 (1982).

®16 U.S.C. 838e(k) (1982).

1018 U.S.C. 7012-825r (1082).

1770 F.2d at 784,

1218 CF.R. 300.1(a) (1986).

'3 18 C.F.R. 385.2201 (1988).

1418 C.F.R. Part 385 (1986).

15 18 C.F.R. 300.10-300.13 (1986).

section requiring that rates filed under
section 7(k) of the Regional Act comply
with the abbreviated filing requirements
for coordination sales under Part 35 of
the Commission's regulations 1% as well
as with the filing requirements of
Subpart B. The coordination nature of
sales under section 7(k) is explained
below. This amendment, making the
filing requirements of Part 35 for
coordination sales applicable to section
7(k) sales, brings the revised PMA filing
regulations into compliance with the
requirement of section 7(k) that rates
approved under that section be in
accord with the Commission's Federal
Power Act ratemaking procedures,

In addition, the Commission is
revising § 300.21(c)(2) *7 to delete the
reference to paragraph [c)(1) of that
section from the standards for approval
of section 7(k) rates for nonfirm,
nonregional sales. This revision
reconciles the nonfirm, nonregional rate
review standards in the Commission's
regulations with section 7(k) of the
Regional Act as well as with other
Commission decisions and opinions of
the Ninth Circuit.

The provisions of Order No. 323
remanded by the court were in error
because of the Regional Act’s unique
requirements for rate filings under
section 7(k). The court did not find any
deficiencies in the regulations as they
apply to rate filings other than those
under section 7(k). Therefore, the
Commission considers that the
remanded provisions of Order No. 323
were voided only to the extent of their
applicability to section 7(k) filings, and
that all portions of Part 300 have
remained in effect for BPA rate filings
other than section 7(k) filings and for all
rate filings of the other PMAs.

The changes promulgated in this final
rule are discussed individually below.

B. Ex Parte Communications Rule

As a part of the final rule issued in
Order No. 323, the Commission
promulgated § 300.1(a), which stated
that the Commission's General Rules of
Practice and Procedure under Part 385 of
the Commission's regulations will be
applicable to BPA proceedings before
the Commission except as provided by
rule or order.!® However, the
Commission found an exception to the
general application of these procedures,
and exempted the applicability of Rule
2201 '*® (Ex Parte Communications) from

18 18 C.F.R. 35.13(a)(2) (1986).

17 18 C.F.R. 300.21(c)(2) (1986).

** As noted above, Order No. 382 extended the
applicability of § 300.1(a) to all PMA rate review
proceedings.

418 CFR. 385.2201 (1986).
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the Part 300 procedures. The rule stated
that the ex parte communications rule
“will apply only as the Commission
determines is appropriate under law." In
the preamble to the final rule, the
Commission said that the ex parte
communications exemption was crafted
to “acknowledge the difficulty of
applying the ex parte restrictions used
in public utility rate cases to the rate
cases of a fellow federal agency." 2°

In Edison, the Ninth Circuit found that
the plain language of section 7(k) of the
Regional Act directs the Commission to
apply the Federal Power Act procedures
regardless of differences between
nonregional rate proceedings and
proceedings pursuant to the Federal
Power Act.2! The court found that the
statutory scheme of section 7(k) must
have been intended by Congress as a
protection for BPA's nonregional
customers.??

The court, citing Rule 2201, noted that
the Commission procedures prohibit ex
parte communications except under
limited circumstances not presented in
this case.??® The court furher noted that
Congress made no attempt to modify the
applicability of the rule toward BPA,
and that the court was shown no
precedent supporting such an
exemption.?* Accordingly, the Ninth
Circuit voided the ex parte exemption as
contrary to Federal Power Act
procedural rules.

In compliance with the court's
decision, the Commission is removing
the exemption from Rule 2201 for BPA
and the other PMAs.

C. Case-In-Chief Filing Requirements

The Commission is adding a new
section, § 300.14, to Subpart B to require
that rates submitted for its review
pursuant to section 7(k) of the Regional
Act comply with the filing requirements
for the same type of sales by public
utilities under the Federal Power Act.
Section 7(k) rate filings will also be
subject to the filing requirements of
Subpart B.

The Ninth Circuit voided the filing
requirements for BPA that were
promulgated in Order No. 323 and
codified at Subpart B of Part 300 of the
Commission’s regulations.?® The court

20 PERC Stat, and Reg., Regulations Preambles
1982-1985, 1 30,483 at 30,636 (1983), 48 FR 37006
(August 16, 1983). The exemption from Rule 2201
was extended to the other PMAs in Order No. 382,
See FERC Stat. and Reg., Regulations Preambles
1982-1985 at 31,009, 49 FR at 25233, n.9.

21770 F.2d at 784.

32 /d.

23 /d.

24 1d.

25 18 C.F.R. 300.10-300.13 (1986). Order No. 382
made these requirements applicable to all PMAs.

found that, because the filing
requirements did not require BPA to file
its case-in-chief, they were not in accord
with the Commission's regulations for
Federal Power Act proceedings, and
therefore did not comply with the
directive of section 7(k) of the Regional
Act.

The court noted that § 35.13 of the
Commission's regulations 2® requires a
utility filing under the Federal Power
Act to submit its case-in-chief with its
rate application.?? The Commission
argued that the nature of a rate filing
under the Regional Act is critically
distinct from a rate filing pursuant to the
Federal Power Act.2® While the court
agreed that the proceedings are
distinct,2? it disagreed that the
differences allow deviation from Federal
Power Act procedures.®°

Section 205(c) of the Federal Power
Act 31 directs that, under regulations
established by the Commission, each
public utility must file “schedules
showing all rates and charges for any
transmission or sale subject to the
jurisdiction of the Commission, and the
classification, practices, and regulations
affecting such rates and charges,
together with all contracts which in any
manner affect or relate to such rates,
charges, classifications, and services."

When the Commission adopted the
current filing requirements in Part 35, 2
applicable to public utilities filing under
the Federal Power Act, it required a
complete cost of service analysis for
utilities making significant rate change
filings.?3 An exemption from the
comprehensive filing requirements was
provided for certain categories of filings,
for which abbreviated filing
requirements were established.®* One of
the categories of filings that were
exempted from the comprehensive cost
analysis requirements was for rates
which were integral parts of a
coordination or interchange
arrangement for nonfirm service.®®

28 Spe 18 C.F.R. 35.13(e)(2) (1988).

27 770 F.2d at 783-84.

26 Brief of the Federal Energy Regulatory
Commission, Southern California Edison Co. v.
FERC, 9th Cir., No. 83-7841, Sept. 21,1984

#0770 F.2d at 784. n.3

30 /d. al 784,

3116 U.S.C. 824d(c) (1982).

3218 CFR Part 5 (1988).

33 See Revised Requirements for Filing Changes
in Electric Rate Schedules, FERC Stat, and Reg.,
Regulations Preambles 1977-1981, § 30,170 (1980), 45
FR 46352 (July 10, 1980).

34 /d. 8t 31,140, 31,153,

3518 CFR §35.13(a)(2)(D) (1966).

A coordination transaction is defined
as a sale or exchange of specialized
electricity services that allows the buyer
to realize cost savings or reliability
gains that are not attainable if it relied
solely only on its own resources.®® For
the seller, a coordination transaction is
further characterized by the limited
obligation on the seller and the
voluntary nature of the relationship
between buyer and seller. Such a
transaction provides an opportunity for
the seller to earn additional revenues
and to lower rates of territorial firm load
customers by selling energy that is
temporarily excess to the load
requirements of those customers.??

Nonfirm, nonregional sales of energy
by BPA are coordination transactions.
The customers in these transactions are
not part of BPA's native load. They are
off-system customers with internal
generation sources upon which they
primarily rely for power and energy.
Energy from BPA under section 7(k) is
available to them on a nonfirm basis, if
and when BPA has surplus energy which
it cannot sell to its regional, native firm
and nonfirm load customers.

The revision to Subpart B in this final
rule therefore requires BPA to comply
with the Part 85 filing requirements for
coordination transactions—the
submission of policies and
understandings ®8 required by § 35.1 and
the abbreviated requirements specified
in § 35.13(a)(2)—When submitting rates
under section 7(k) for Commission
review. This revision brings the
Commission's regulations for section
7(k) rates into compliance with Federal
Power Act ratemaking procedures.

The Commission notes that the new
filing requirements are procedural. They
are not intended to expand the scope or
standard of review of BPA's nonfirm,
nonregional rates. While the new
requirements track the procedural filing
requirements of the Federal Power Act.
they do not subject the rates to any
substantive considerations of the
Federal Power Act.® The policies and

38 Regulation of Electricity Sales-for-Resale and
Transmission Service (Phase 1), Notice of Inquiry,
FERC Stat. and Reg.. § 35.518 (1885), 50 FR 23446
(June 4, 1985).

37 d.

38 1 », classifications. practices, rules and
regulations affecting rates and charges and all
contracts which affect or relate to rates, charges.
classifications. services. nules, regulations or
practices.

39 This is consistent with the Ninth Circuit's
opinion in Central Lincoln Peoples’ Utility District v
FERC (Central Lincoln), 735 F.2d 1101 (1984). In
rejecting @ contention that the substantive
provisions of the Federal Power Act are meant 1o
govern review under section 7(k), the court

observed, “This is not borne out by the language of :
Continued
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understandings filed pursuant to § 300.14
will not themselves be subject to
Commission approval.4©

Except for the filing of understandings
and policies that affect section 7(k)
rates, the Commission does not
anticipate that this additional
compliance requirement will result in
significant, if any, changes to BPA
section 7(k) applications. In effect, the
abbreviated filing requirements are
comprehensively subsumed under Part
300. In practice, therefore, with the
exception of the submission of
understandings and policies, filings
under Subpart B have included all
elements required of a public utility
under § 35.13(a)(2).

Rates submitted pursuant to section
7(k) will continue to be subject to the
filing requirements of Subpart B of Part
300. There are elements required in a
filing under Subpart B which are not
required under the abbreviated
requirements of Part 35.4! These
additional elements relate to the distinct
characteristics of PMA sales and are
essential for the Commission to evaluate
rate filings under the unique standards
of review required by section 7(k).
Therefore, to facilitate the Commission's
review of these rates, the final rule
provides for compliance with both sets
of filing requirements for filings under
section 7(k),

D. Section 7(k) Standard of Review

The revision to § 300.21(c)(2) of the
Commission's regulations is primarily a
technical correction. The last clause of
subparagraph (c)(2) was inappropriately
included in the final rule promulgated in
Order No. 323, and is being deleted in
order to clarify the standard of review
for BPA section 7(k) rate filings at the

ommission.

The Commission requested that the
court remand this portion of the final
rule in order to give the Commission an

e —

section 7(k) itself, which carefully provides the
Slatutory standards that are to govern review, and
refers 10 the (Federal Power Act) in the context of
procedures established for ratemaking.'" 735 F.2d
811113 n .,

“For example, these procedural filing
fequirements would not alter the Commission's
decmu?n in Public Utilities Commission of the State
of Cuhrprnia. et al. v. U.S. Dept. of Energy,
ﬁl:':f:;ﬂ’l“e Power Adminsitration, 39 FERC { 61,088

3% See, e.g., §300.10(f) (requiring the filing of the
Administrator's Record of Decision, if one is made);
?’m-ll(b)‘mquirlns the filing of historical data for
» ¢ preceding five years, as well as for the test vear,
or sales and revenues, capacity and energy
fesources, and expenses; and requiring a summary
Of_ the allocation of total investment, operation and
Maintenance costs among the various authorized
Purposes of a multi-purpose reservoir project: and
§300.12(b)(1) (requiring a statement of how the rates
‘:",d charges meet the objective of recovering the
evenue necessary lo repay the Federal investment).

additional opportunity to study and
reconsider the language in

§ 300.21(c)(2).42 The Commission’s
request was granted,*3

Both the Commission and the court
have said that rates under section 7(k)
for nonfirm, nonregional sales were to
be reviewed by the Commission under
different standards from rates
established under section 7(a).4* In the
final rule in Order No. 323, the standard
for review of section 7(a) rate filings
was codified in § 300.21(c)(1). This
codification of the standard mirrors
section 7(a)(2) of the Regional Act. The
standard for review of section 7(k) rate
filings, for nonfirm, nonregional sales,
was codified in § 300.21(c)(2). Paragraph
(c)(2) provides that the Commission will
review rate filings under section 7(k) for
compliance not only with the three
statutes set out in section 7(k) of the
Regional Act, but also with the three
specific findings required under
paragraph (c)(1). Paragraph (c)(2) thus
presently reads as follows:

(2) Rates under section 7(k). The
Commission will review any rate established
by the Administrator under section 7(k) of the
Northwest Power Act for compliance with the
requirements of the Bonneville Project Act,
the Flood Control Act of 1944, the Federal
Columbia River Transmission System Act,
and the standards set forth in paragraph
(c)(1) of this section.%s

By including a reference to paragraph
(c)(1) in paragraph (c)(2), the
Commission inadvertently subjected
rate filings under section 7(k) of the
Regional Act to two sets of standards,
including the standards for regional
sales under section 7(a) which Congress
did not intend to apply to review of
rates for nonregional sales.*® Deleting
the last clause of paragraph (c)(2) from
the regulation assures that the
regulation parallels the statutory
guidelines for Commission review of
section 7(k) rates.*7

4% See brief of the Federal Energy Regulatory
Commission, Southern California Edison Co. v.
FERC, 9th Cir., No. 83-7841, Sept. 21, 1984.

43770 F.2d at 786,

44 See Edison, 770 F.2d at 785-86, citing Central
Lincoin, 735 F.2d at 1113-14 (1984): Central Lincoln,
735 F.2d at 1115; U.S. Secretary of Energy,
Bonneville Power Administration, Order Resolving
Scope of Commission's Jurisdiction, Granting
Intervention, and Establishing Further Procedures.
20 FERC { 81,201 (1982).

4% 18 CFR 300.21(c)(2) (1986) (emphasis added).

48 See Central Lincoln, 735 F.2d at 111315,

*7 The Commission has held that. for BPA rates to
comply with the statutes by which section 7(k) rates
are to be reviewed, they must be developed (1) with
regard to the recovery of costs from the generation
and transmission of electric energy. (2) to encourage
the most widespread use of Bonneville power, (3) to
provide the lowest possible rates to consumers
consistent with sound business principles, and (4) to
protect the interests of the United States in

IV. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act
(RFA) *8 requires agencies to prepare
certain statements, descriptions, and
analyses of rules that would have “a
significant economic impact on a
substantial number of small entities." 49
The Commission is not required to make
such analyses if a rule would not have
such an impact.5°

This final rule imposes requirements
only on PMAs, which do not fall within
the RFA’s definition of ““small
entities." 3! Furthermore, the changes
promulgated by the rule are primarily
procedural in nature and therefore will
not have a significant impact. Pursuant
to the RFA, therefore, the Commission
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

V. Paperwork Reduction Act Statement

The Paperwork Reduction Act, 44
U.S.C. 3501-3520 (1982), requires that
certain information collection
requirements be approved by the Office
of Management and Budget (OMB) or,
for requests imposed on other agencies,
by the General Services Administration
(GSA). OMB regulations, 5 CFR 1320.16
(1986), state that approval and clearance
for interagency reporting is to be
provided by GSA.

Prior to the original promulgation of
the filing requirements of Part 300, the
Commission was notified by GSA that
clearance of the filing requirements in
the rule was not required. GSA stated
that submissions by PMAs as part of the
rate establishment process are

amortizing its investments in the projects within a
reasonable period. See, .., U.S. Dept. of Energy—
Bonneville Power Administration, Opinion No. 250,
36 FERC { 61,335, 61,798 (1986), aff'd on reh's.
Opinion No. 250-A, 39 FERC { 61,033 (1987); U.S.
Dept. of Energy—Bonneville Power Administration,
27 FERC { 61,251, 81,475-76 (1984); Bonneville Power
Administration, 23 FERC { 61,342, 61,738 (1983); U.S,
Secretary of Energy. Bonneville Power
Administration, 13 FERC { 61,157, 61,338 (1980); U.S,
Dept. of Energy, Bonneville Power Administration,
Opinion No, 482, 34 FPC 1462 (1965).

Furthermore, the Commission has stated that, in
compliance with the Flood Control Act, part of its
inquiry in reviewing nonregional rates is whether
BPA has made power available 1o nonregional
customers on fair and reasonable terms and
conditions. 27 FERC al 61.476. See a/so, California
Energy Commission v. Johnson, 767 F.2d 631, 635
(9th Cir. 1985),

485 U.S.C. 801-612 (1982),

4% 5 U.S.C. 805(a).

%05 U.S.C. 805(b).

#1 5 U.S.C. 601(3). citing to section 3 of the Small
Business Act, 15 U.S.C. 832 (1982). Section 3 of the
Small Business Act defines “small business
concern"” as a business which is independently
owned and operated and which is not dominant in
its field of operation.
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operational in nature and are not
considered to be reporting requirements.
There have been no subsequent changes
in the Paperwork Reduction Act or in
OMB or GSA regulations relating to that
conclusion by GSA. The filing
requirements in this final rule are part of
the rate estallishment process and are
not, therefore, reporting requirements
necessitating GSA approval and
clearance.

VI. Administrative Procedure Act
Requirements and Effective Date

Generally, section 553 of the
Administrative Procedure Act (APA) 52
requires that notice and an opportunity
for comment be afforded when an
agency proposes a rule. This
requirement does not apply, however, to
rules that are rules of agency
organization, procedure, or practice or
when notice and comment are
unnecessary.>3

This final rule is the culmination of a
rulemaking that was initiated in 1981
when the Commission issued an interim
rule governing interim approval of BPA
rates.5* The comments received in
response to the interim rule were
considered in the 1983 promulgation of
the final rule in Order No. 323, which
adopted the major aspects of the interim
rule. The final rule in Order No. 323
incorporated new procedures in § 300.21
that had not been included in the interim
rule. Primarily for this reason, a special
solicitation of comment was extended
upon adoption of the final rule. This
additional, post-promulgation
opportunity to comment, in the form of
petitions for reconsideration, was not
limited to comments on the provisions of
§ 300.21.5%

The court rejected arguments that the
Commission violated the APA by not
providing opportunity for additional
comment before adopting the final rule
that included the new § 300.21
provisions.®® The court found that
§ 300.21 pertained to procedural aspects
of the approval of BPA rates and
therefore fell under the APA exemption
in section 553(b)(3)(A} for procedural
rules.57 The court noted that the
substantive impact a procedural rule
may have does not subject it to notice
and comment requirements.58

525 J,S.C. 533 [1882).

53 5 U.S.C. 553(b).

84 See FERC Stat. and Reg., § 30,321, 46 FR 60813
(December 14, 1981).

538 See FERC Stat. and Reg., Regulations
Preambles, § 30,483 at 30,640-41.

58 770 F.2d at 783.

87 Id.

%8 /d., citing. Rivera v. Becerra, 714 F.2d 887, 890~
91 (9th Cir. 1983).

Opportunity for comment was
provided prior to issuance of the final
rule in Order No. 323 on all issues
except the provisions of § 300.21, and
the court found the provisions of § 300.21
to fall within the APA exemption from
comment requirements for procedural
rules. Two of the changes made in this
final rule are purely procedural. The
removal of the ex parte communications
rule exemption in § 300.1 is a revision to
the Commission’s procedural rules and
is, therefore, clearly procedural in
nature. The deletion of subparagraph
(c)(2) from § 300.21 is a revision to
provisions that the court has agreed are
procedural. These two changes therefore
are exempt from section 553 because
they are rules of agency organization,
procedure or practice.

Moreover, interested persons have
had ample opportunity to comment on
the issues incorporated within the scope
of these changes. The ex parte
communications provision and the filing
requirements were both within the
scope of the interim rule for which an
opportunity for comment was provided.
Although the provisions of § 300.21 were
new to the final rule in Order No. 323,
and therefore the revision to the
§ 300.21(c)(2) was not within the scope
of issues upon which comment might be
expected, it was within the scope of
issues in Order No. 323 for which special
solicitation of comment was extended
upon promulgation. Since that post-
promulgation opportunity to comment
was not limited to § 300,21, there thus
was a second opportunity for comment
on the issues involved in the other two
changes in ths final rule.

This rule will be effective July 6, 1987.

List of Subjects in 18 CFR Part 300

Administrative practice and
procedure, Electric power rates,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
Commission amends Part 300, Chapter I,
Title 18, Code of Federal Regulations, as
set forth below.

By the Commission. Commissioner Sousa

dissented in part with a separate statement
attached.

Kenneth F. Plumb,

Secretary.

Confirmation and Approval of the Rates of
the Bonneville Power Administration
[Docket No. RM82-8-002]

Issued May 27, 1987

SOUSA, ANTHONY C., Commissioner,
dissenting in part:

1 respectfully dissent to that portion of the
order which holds that the filing requirements
for Bonneville Power Administration's (BPA)
nonfirm, nonregional rates pursuant to

section 7(k) of the Northwest Electric Power
Planning and Conservation Act (Regional
Act) reflect Federal Power Act (FPA)
procedural protections only. I do not object to
this holding per se, but wish to again point
out that the FPA procedural protections
afforded to the nonfirm, nonregional
customers are meaningless in light of the
majority's recent holdings that BPA may
charge rates which unduly discriminate
against those customers. !

1 am concerned as well with the discussion
pertaining to the requirement that BPA
submit to the Commission its classifications,
practices and regulations affecting [BPA's
7(k) rates] together with all contracts which
in any manner affect or relate to such rates,
charges, classifications, and services”
{policies and practices). The order holds that
these policies and practices will not be
subject to Commission approval.?

The Commission has in the past construed
its statutory mandate in this regard so
narrowly that it has permitted BPA to apply
policies and practices in a manner that
permits BPA to effect changes in rates
without prior Commission authorization,
contrary to section 7(k).? As 1 have in the
past, I will continue to oppose any further
erosion of our jurisdiction over BPA in this
regard. In my view, the Commission’s
responsibility to review BPA's 7(k) rates
necessarily requires the Commission to reject
BPA rates that do not meet the section 7(k)
standards, even if the rates are based on BPA
policies or practices that may not be subject
to Commission review or approval.

Anthony G. Sousa,
Commissioner.

1. The authority citation for Part 300
continues to read as follows:

Authority: Pacific Northwest Electric Powe?
Planning and Conservation Act, 16 US.C.
839-839h (1982); Bonneville Project Act, 16
U.S.C. 832-8321 (1982); Flood Control Act of
1944, 16 U.S.C. 825s (1982); Federal Columbia
River Transmission System Act, 16 U.S.C.
838-838k (1982); Reclamation Project Act of
1939, 43 U.S.C. 485-485k (1982); Department
of Energy Organization Act, 42 U.S.C. 7101-
7352 (1982); E.O. 12009, 3 CFR Part 142 (1978);
Delegation Order No. 0204-33, 43 FR 60,636
(1978).

PART 300—[AMENDED]

2. Part 300 is amended by revising
§ 300.1(a) of Subpart A, by adding a new
§ 300.14 to Subpart B, and by revising
§ 300.21(c)(2) of Subpart C, to read as
follows:

! Public Utilities Commission of the State of
California, et al, v. U.S. Dept. of Energy. Bonneville
Power Administration, 39 FERC { 61,068 (1987):
United States Dept. of Energy, Bonneville Power
Administration, 39 FERC { 6,069 (1967},

2 Confirmation and Approval of the Rates of the
Bonneville Power Administration, 39 FERC
1 — (1987), Mimeo at 11-12.

% See, Public Utilities Commission of the State of
California, et al. v. United States Dept. of Energy—
Bonneville Power Administration, 33 FERC § 61,489
(1985).
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Subpart A—General Provisions

§300.1 Applicability and definitions.

(a) Applicability. This part sets forth
procedures governing the filing, review
and disposition of the rate schedules for
the sale or transmission of power and
energy established by the Alaska,
Bonneville, Southeastern, Southwestern
and Western Area Power
Administrations. Except as otherwise
provided by rule or order, the
Commission's general rules of practice
and procedure (Part 385 of this chapter)
will apply to any filings, hearings or
other procedures under this part, as
applicable.

* * -

Subpart B—Filing Requirements

. * * . *

§300.14 Filings under section 7(k).

Any application for Commission
review and approval of a rate or rate
schedules established by the
Administrator of the Bonneville Power
Administration pursuant to section 7(k)
of the Pacific Northwest Electric Power
Planning and Conservation Act must be
filed in compliance with the provisions
of § 35.13(a)(2) of Part 35 of this chapter
and with the provisions of this part, and
must include the classifications,
practices, rules and regulations affecting
the rate and charges and all contracts
which in any manner affect or relate to
such rate, charges, classifications,
services, rules, regulations, or practices.
However, such classifications, practices,
rules, regulations or contracts which
may affect or relate to rates will not be
subject to Commission approval unless
they are determined to be rates or rate
schedules,

Subpart C—Commission Rate Review
and Approval

. - - * -
§ ?;0(3.21 Final confirmation and approval,

(c) Standards of review for the
Bonneville Power Administration.

(2) Rates under section 7(k). The
Commission will review any rate
established by the Administrator under
section 7(k) of the Pacific Northwest
Electric Power Planning and
Conservation Act for compliance with
the requirements of the Bonneville
Project Act, the Flood Control Act of
1944, and the Federal Columbia River
Transmission System Act.

- - -

[FR Doc. 87-12611 Filed 6-2-87; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 442
[Docket No. 87N-0149]

Antibiotic Drugs; Cephalexin
Monohydrate Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
antibiotic drug regulations to provide for
the inclusion of accepted standards for a
new strength of cephalexin
monohydrate tablet. The manufacturer
has supplied sufficient data and
information to establish the safety and
efficacy of the new strength.

DATES: Effective June 3, 1987; comments,
notice of participation, and request for
hearing by July 6, 1987; data,
information, and analyses to justify a
hearing by August 3, 1987,

ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Peter Dionne, Center For Drugs and
Biologics (HFN-815), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4290.

SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations promulgated under
section 507 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 357), as
amended, with respect to a request for
approval of a new strength (250
milligrams) of cephalexin monohydrate
tablet. The agency has concluded that
the data supplied by the manufacturer
concerning this antibiotic drug are
adequate to establish its safety and
efficacy when used as directed in the
labeling and that the regulation should
be amended in 21 CFR 442.127a(a)(1) to
provide for the inclusion of accepted
standards for the product.

Environmental Impact

The agency has determined under 21
CFR 25.24(c)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Submitting Comments and Filing
Objections

This final rule announces standards
that FDA has accepted in a request for
approval of an antibiotic drug. Because
this final rule is not controversial and
because when effective it provides
notice of accepted standards, notice and
comment procedure and delayed
effective date are found to be
unnecessary and not in the public
interest. This final rule, therefore, is
effective June 3, 1987. However,
interested persons may, on or before
July 6, 1987, submit written comments to
the Dockets Management Branch
(address above). Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

Any person who will be adversely
affected by this final rule may file
objections to it and request a hearing.
Reasonable grounds for the hearing
must be shown. Any person who
decides to seek a hearing must file (1) on
or before July 6, 1987, a written notice of
participation and request for hearing,
and (2) on or before August 3, 1987, the
data, information, and analyses on
which the person relies to justify a
hearing, as specified in 21 CFR 314.300.
A request for a hearing may not rest
upon mere allegations or denials, but
must set forth specific facts showing
that there is a genuine and substantial
issue of fact that requires a hearing. If it
conclusively appears from the data,
information, and factual analyses in the
request for hearing that no genuine and
substantial issue of fact precludes the
action taken by this order, or if a request
for a hearing is not made in the required
format or with the required analyses, the
Commissioner of Food and Drugs will
enter summary judgment against the
person(s) who request(s) the hearing,
making findings and conclusions and
denying a hearing. All submissions must
be filed in three copies, identified with
the docket number appearing in the
heading of this order and filed with the
Dockets Management Branch.

The procedures and requirements
governing this order, a notice of
participation and request for hearing, a
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 314.300.

All submissions under this order,
except for data and information
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prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.
List of Subjects in 21 CFR Part 442
Antibiotics.
Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs, Part 442 is amended
as follows:

PART 442—CEPHA ANTIBIOTIC
DRUGS

1. The authority citation for 21 CFR
Part 442 continues to read as follows:

Authority: Sec. 507, 59 Stat. 463 as
amended (21 U.S.C. 357); 21 CFR 5.10.

2. Section 442.127a is amended by
revising the second sentence in
paragraph (a)(1) to read as follows:

§ 442.127a Cephalexin monohydrate
tablets.
8 LR TN )

(1) * * * Each tablet contains
cephalexin monohydrate equivalent to
250, 500, or 1,000 milligrams of
cephalexin. * * *
- - - - -

Dated: May 26, 1987.
Sammie R. Young,
Deputy Director, Office of Compliance.
[FR Doc. 87-12607 Filed 6-2-87; 8:45 am]
BILLING CODE 4160-01-M

e —

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799
[OPTS-42031C; FRL~-3212-4]
Biphenyl; Test Standards and
Reporting Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

sUMMARY: This rule announces EPA's
adoption of the study plans and
schedule submitted by the Biphenyl
Work Group for the testing of biphenyl
(CAS No. 92-52-4). The tests for
environmental effects and chemical fate,
consisting of chronic testing on Daphnia
magna, early life stage testing on
rainbow trout, oyster toxicity, oyster
bioconcentration, and aercbic and
anaerobic biodegradation are required
of manufacturers and processors of
biphenyl under section 4(a) of the Toxic
Substances Control Act (TSCA).

pATES: In accordance with 40 CFR 23.5,
this rule shall be promulgated for

purposes of judicial review at 1 p.m.
eastern [“‘daylight” or “standard" as
appropriate] time on June 17, 1987. This
rule shall become effective on July 17,
1987.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Rm., E-543, 401 M St.,
SW., Washington, DC 20460, (202} 554~
1404.

SUPPLEMENTARY INFORMATION: EPA is
issuing a final rule under section 4(a) of
TSCA to require specific test standards
and reporting deadlines be used in
testing biphenyl.

I. Introduction
Test Rule Development Under TSCA

This notice is in implementation of
section 4 of TSCA (Pub. L. 94-469, 90
Stat. 2003 et seq., 15 U.S.C. 2601 et seq.)
which contains authority for EPA to
require the development of data relevant
to assessing the risk to health and the
environment posed by exposure to
particular chemical substances or
mixtures.

Biphenyl (CAS No. 92-52-4) was
designated by the Interagency Testing
Committee (ITC) for priority testing
consideration (47 FR 22585; May 25,
1982). EPA issued a proposed rule,
published in the Federal Register of May
23, 1983 (48 FR 23080) in response to the
testing recommendations by the ITC on
biphenyl. EPA issued, under two-phase
rulemaking, a final Phase I rule requiring
testing of biphenyl published in the
Federal Register of September 12, 1985
(50 FR 37182). For a detailed discussion
of EPA's findings and testing
requirements for all tests, refer to the
final Phase I rule. In accordance with
the Test Rule Development and
Exemption Procedures for two-phase
rulemaking in 40 CFR Part 790, persons
subject to this rule were required to
submit letters of intent to perform the
testing or exemption applications. Those
submitting letters of intent were
required to submit proposed study plans
and schedules for the testing required in
the final Phase I rule.

On December 19, 1985, the Biphenyl
Ad Hoc Group, now the Biphenyl Work
Group (BWG), under the auspices of the
Synthetic Organic Chemical
Manufacturers Association, Inc.
(SOCMA), notified EPA of certain
companies’ intent to sponsor the testing
required in the final Phase I test rule and
submitted proposed study plans and
schedules for all required testing, The
BWG includes Monsante Co., Dow
Chemical Co., Cheveron, Chemol,
Coastal States Marketing, Koch
Chemical, and Sybron Chemical Co.

After review and evaluation of these
study plans, the Agency requested on
January 3, 1986, that the BWG make
certain revisions. On January 24, 1986,
the Agency received from the BWG a
complete set of study plans for all of the
testing required for biphenyl. These
study plans either contained revisions in
response to the Agency's request or
justifications, contained in cover letters,
as to why certain suggested revisions
were not made.

After review of the study plans, the
EPA concluded that certain revisions
were still necessary to transform these
plans into acceptable test standards for
the testing required for biphenyl. These
revisions were incorporated into a
document entitled “Revision of Study
Plans for Bipheny!” which, together with
the attached submitted study plans, are
referred to as the EPA-modified study
plans for bipheny! (Ref. 1). On July 15,
1986, the Agency proposed that these
study plans be the required test
standards and time schedules for the
testing of biphenyl and solicited public
comments on this proposal (51 FR
25577). After review of public comments,
EPA is now promulgating a final Phase
1 rule requiring the sponsors of each
test to conduct this testing in
accordance with the revised EPA-
approved modified study plans for
biphenyl (Ref. 2). These study plans also
incorporate revisions in response to
public comments. These study plans
shall become the test standards and
reporting requirements for this
substance.

I1. Proposed Test Standards

The BWG notified EPA of their
members’ intent to sponsor the testing
required in the final Phase I rule for
biphenyl in 40 FR 799.925. The BWG
members have also submitted proposed
study plans for the required testing,
which, after evaluation, the EPA revised
resulting in the EPA-modified study
plans for biphenyl. The BWG members
proposed to sponsor the following
studies: Flow-Through Chronic Toxicity
with Daphnia magna Straus and
Embryo-Larval Toxicity Test with
Rainbow Trout, Salmo gairdneri
Richardson (Dow Chemcial Co.), Oyster
Shell Deposition Bioassay and Range-
Finding Study, and Flow-Through
Oyster Bioconcentration Study (Chevron
Chemical Co.), Partitioning Water/
Sediment Study, Aerobic Biodegradation
Study, and Anaerobic Biodegradation
Study (Monsanto Co.). As proposed by
Monsanto in its protocol submissions,
the partitioning water/sediment study
was a separate but integral part of ghe
aerobic and anaerobic biodegradation
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testing for biphenyl. In order to avoid
ambiguity in the comment and reporting
for this testing, the partitioning water/
sediment study was proposed separately
in the proposed test rule.

The EPA-modified study plans for all
of these tests are available for
inspection in the public record for the
rulemaking. The Agency is now
adopting these plans, which have been
further modified as a result of public
comments on the proposed rule, as the
test standards for conducting the testing
of biphenyl required under 40 CFR
799.925. All of the testing conducted
according to the revised EPA-approved
modified study plans for biphenyl shall
be conducted in accordance with EPA's
TSCA Good Laboratory Practice
Standards as set forth in 40 CFR Part
792,

IIL. Response to Public Comments

On August 29, 1986, EPA received
from the BWG their.comments on the
proposed Phase Il rule for biphenyl. A
public meeting was held on October 30,
1986, to discuss certain aspects of the
early life stage testing of rainbow trout
required for biphenyl. These comments
are available in the public record for
this rulemaking. The major issues
identified during the comment period
are discussed in Unit I1., A. through D.

A. Anaerobic Biodegradation Study

The BWG noted that because of the
problem of high adsorption of biphenyl,
a number of study plan modifications
are necessary for the anaerobic
biodegradation study. Specifically, BWG
stated that rubber septa and core tubes
with septum seal parts cannot be used
and that modified test vessels and
modifications to the analytical
methodology are needed to overcome
this problem. The Agency agrees with
this comment and, thus, has
incorporated the suggested changes as

part of the final study plans for the test
(Ref, 3).

B. Partitioning Study

The BWG noted that the ratio of
undisturbed sediment to water was
mistakenly given as 3:1 in the proposed
test standard; this should instead be a
requirement of undisturbed sediment to
Water of 1:3 in order to yield enough
Water for biphenyl analysis and also in
keeping with EPA's guidelines. EPA
agrees that the original ratio was a
transcription error and that the 1:3 ratio
shall be the test requirement.

C. Oyster Bioconcentration

There was some concern by the BWG
over language in the preamble which
could be inferred to mean that more

than one dose level was required in the
oyster bioconcentration study,
inconsistent with the proposed study
plan. This notice clarifies the fact that
only one dose level is required for this

test for biphenyl, as is standard practice.

D. Rainbow Trout Embryo-Larval Test

The BWG and the sponsor of the
rainbow trout embryo-larval test, Dow
Chemical Co. (Dow), had two major
concerns with this test as presented in
the proposal. Their concerns were based
on EPA's requiring that the test be
performed starting with “green"” eggs
(fish embryos less than 96 hours old).
The BWG and Dow stated in their
comments that starting the test with
“‘green” eggs was unnecessary. They
believed that satisfactory results could
more easily be obtained by starting the
test with “eyed" eggs (embryos about 14
days old). The BWG also believed that
starting the test with “green” eggs
frequently results in excessive (control)
mortality, invalidating the test.
Furthermore, the test protocol as given
in the proposal was inappropriate as
written, if the requirement for starting
the test with “green" eggs was adhered
to.

The Agency disagrees that starting the
test with “eyed" eggs will necessarily
yield results equivalent to those when
the test is started with “green" eggs.
While there is some suggestive evidence
that this may be the case (Refs. 5 and 6),
the current data are not conclusive on
this issue. At the present time, the
Agency believes that the embryo-larval
test, which is an already shortened
chronic test, should not be further
shortened unless more data become
available which would support that
particular change in protocol. The
Agency recognizes that the successful
performance of the early life stage test is
more difficult when “green" eggs are
used. The Agency also agrees that the
protocol for the early life stage test as
originally given in the proposed rule is
deficient, and that there are procedures,
pointed out by Dow in its public
comments, that can be used to help
ensure a successful test. Dow's newly
submitted early life stage protocol (Ref.
4), reflecting these additional
procedures, was therefore incorporated
into the required testing standard for
biphenyl for this study.

IV. Final Phase II Test Rule
A. Test Standards

In response to EPA's final Phase I rule
for biphenyl, the BWG submitted study
plans to conduct the testing required in
the rule. The Agency, upon its
evaluation of these study plans,

believed that certain modifications were
necessary and proposed the study plans,
with modifications, as the EPA-modified
study plans for biphenyl (Ref. 1). As a
result of public comment on the
proposed Phase II rule, EPA believed
that further revision to the study plan
was necessary. In the case of the study
plan “Anaerobic and Aerobic
Biodegradation of Biphenyl in Natural
Sediment/Water Systems" and the
study plan “Biphenyl: Embryo-Larval
Toxicity Test with Rainbow Trout,
Salmo gairdneri Richardson"”, the test
sponsors resubmitted study plans (Ref. 3
and 4). These two sets of study plans are
substituted into the original EPA-
modified study plans for biphenyl for
their corresponding earlier submissions
along with EPA's revisions under this
final rulemaking. Therefore, the study
plans together with the final EPA
revisions, are referred to as the “revised
EPA-approved modified study plans for
biphenyl” and shall constitute the test
standards and reporting requirements
for biphenyl as required under 40 CFR
799.925 (Ref. 2). The Agency believes
that the conduct of the required tests in
accordance with the revised EPA-
approved modified study plans for
biphenyl will ensure that the resulting
data are reliable and adequate.

B. Reporting Reguirements

The Agency is requiring that all data
developed under this rule be reported in
accordance with the TSCA Good
Laboratory Practice (GLP) standards (40
CFR Part 792).

The Agency is required by TSCA
section 4(b)(1)(c) to specify the time
periods during which persons subject to
a test rule must submit test data. EPA is
specifying the schedules contained in
the revised EPA-approved modified
study plans for biphenyl as the reporting
requirements. The reporting
requirements for the final reports are
summarized in the following table.

REPORTING DEADLINES FOR BIPHENYL

R _
deadin for

(ﬁna!krepan

weeks after

Test the effective

date of final

phase i
rule)
Chronic Daphnid Toxicity * .......... 30
Rainbow Trout Eary Life

Stage ! 2723 (30)
Oyster Shell Deposition................ 65
Oyster Bioconcentration............... * 87 3(35)
Partitioning Water/Sediment ....... 39
Aerobic Degradation..................... 52
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REPORTING DEADLINES FOR
BiPHENYL—Continued

Reporting
deadline for
final report
(weeks after
the effective
date of final

phase Il

Anaerobic Degradation 56

! The order of these two tests may be
reversed.

2 Figure includes the time period required
for previous required testing.

3 Figure in parenthesis indicates the time
period allowed for completion of the test itself,
not including the time periods for previous
required testing.

In addition, for each required test,
EPA is requiring that progress reports be
submitted at 6-month intervals,
beginning 6 months after the effective
date of the final rule.

C. Conditional Exemptions Granted

The final rule for test rule
development and exemption procedures
(40 CFR Part 790) indicates that, when
certain conditions are met, exemption
applicants will be notified by certified
mail or in the final Phase II test rule for
a given substance that they have
received conditional exemptions from
test rule requirements. The exemptions
granted are conditional because they
will be given based on the assumption
that the test sponsors will complete the
required testing according to the test
standards and reporting requirements
established in the final Phase II test rule
for the given substance. TSCA section
4(c)(4)(B) provides that if an exemption
is granted prospectively (that is, on the
basis that one or more persons are
developing test data, rather than on the
basis of prior test data submissions), the
Agency must terminate the exemption if
the test sponsors have not complied
with the test rule.

Since sponsors have indicated to EPA
by letter of intent (Ref. 1) their
agreement to sponsor all of the tests
required for biphenyl in the final Phase I
test rule for this substance (50 FR 37182;
September 12, 1985), and EPA is
adopting test standards and reporting
requirements in this final Phase II rule,
the Agency is hereby granting
conditional exemptions to all exemption
applicants for all of the testing required
for biphenyl in 40 CFR 799.925.

Furthermore, while EPA has not
identified manufacturers of biphenyl as
a byproduct, such persons are covered
by the requirements of this test rule and
must apply for exemption from these

testing requirements as set forth in 40
CFR Part 790.

D. Judicial Review

The promulgation date for the final
Phase I test rule for biphenyl was
established as 1 p.m. eastern daylight
time on September 26, 1985 (50 FR 37182;
September 12, 1985). To EPA’s
knowledge, no petitions for judicial
review of that Phase I final rule were
filed. Any petition for judicial review of
this Phase II test rule for biphenyl will
be limited to a review of the test
standards and reporting requirements
for this substance which are established
in this notice.

E. Other Provisions

TSCA section 4 findings, required
testing, test substance specifications,
persons required to test, enforcement
provisions, and the economic analysis
are presented in the final Phase I test
rule for bipheny! (50 FR 37182;
September 12, 1985).

V. Rulemaking

EPA has established a record for this
rulemaking [docket number OPTS-
42031C)). This record includes basic
information considered by the Agency in
developing this rule and appropriate
Federal Register notices.

This record currently includes the
following information:

A. Supporting Documentation

(1) Final Phase I rule on biphenyl (50
FR 37182; September 12, 1985).

(2) Proposed Phase II rule on biphenyl
(50 FR 25577; July 15, 1986).

(3) Contact reports of telephone
conversations.

(4) Letters and memoranda related to
this rulemaking.

(5) Public comment on the proposed
Phase II rule on biphenyl.

(6) Transcript of public meeting of
October 17, 1986 on the proposed Phase
II rule on biphenyl.

B. References

(1) Synthetic Organic Chemical
Manufacturers Assocation (SOCMA). Letter
from Alan W. Rautio (and attached study
plans and associated cover letter) to TSCA
Public Information Office. (January 24, 1986).
[And attached Confirmation of EPA’'s
Receipt, Evaluation, and Revisions. (July 8,
1986).]

(2) Synthetic Organic Chemical
Manufacturers Association (SOCMA). Letter
from Alan W. Rautio (and attached study
plans and associated cover letter) to TSCA
Public Information Office. (January 24, 1986},
[And attached Final EPA Revisions of Study
Plans for Biphenyl. (March 31, 1987).]

(3) Synthetic Organic Chemical
Manufacturers Association (SOCMA). Letter
from Alan W. Rautio (and attached study

plans and associated cover letter) to Mr. J.
Shaffer. (January 15, 1987).

(4) Synthetic Organic Chemical
Manufacturers Association (SOCMA). Letter
from Alan W. Rautio (and attached study
plans and associated cover letter) to Mr. |.
Schaffer. (December 5, 1986).

(5) Eaton, ].G., ].M. McKim, and G.W.
Holcombe. “‘Metal toxicity to embryos and
larvae of seven freshwater fish species—L
Cadmium", Bulletin of Environmental
Contamination and Toxicology 19:95-103.
(1978).

(6) McKin, ].A. “Evaluation of tests with
early life stages of fish for predicting long-
term toxicity." Journal of the Fisheries
Research Board of Canada 34(8):1148-1154.
(1977).

The record is available for inspection
from 8 a.m. to 4 p.m. Monday through
Friday except legal holidays, in Rm. G-
004, Northeast Mall, 401 M Street, SW.,
Washington, DC 20460.

VI. Other Regulatory Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirements of a Regulatory Impact
Analysis. This test rule is not major
because it does not meet any of the
criteria set forth in section 1(b) of the
Order. The economic analysis of the
testing of biphenyl is discussed in the
Phase 1 test rule (50 FR 37182; September
12, 1985).

This final Phase II test rule was
submitted to the Office of Management
and Budget (OMB) for review as
required by Executive Order 12291. Any
written comments received from OMB,
together with any EPA response to these
comments, are included in the public
record for this rulemaking.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(15 U.S.C. 601 et seg., Pub. L. 96-354,
September 19, 1980), EPA is certifying
that this test rule will not have a
significant impact on a substantial
number of small businesses for the
following reasons:

(1) There is not a significant number
of small businesses manufacturing
biphenyl.

(2) Small manufacturers and small
processors of bipehnyl are not expected
to perform testing themselves, or to
participate in the organization of the
testing effort.

(3) Small manufacturers and small
processors of biphenyl should
experience no costs, as they have been
granted conditional exemption from the
testing requirements of this rule.
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(4) Small manufacturers and small
processors are unlikely to be affected by
reimbursement requirements.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in this
rule under the provisions of the
Paperwork Reduction Act of 1980, 44
U.5.C. 8501 et seq., and has assigned
OMSB control number 2070-0033. No
public comments on these requirements
contained in the proposed Phase Il rule
for biphenyl (51 FR 25577; July 15, 1986)
were submitted to the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 40 CFR Part 799

Testing, Environmental protection,
Hazardous substances, Chemicals,
Reporting and recordkeeping
requirements.

Dated: May 22, 1987,
Victor |. Kimm,
Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, 40 CFR Part 799 is
amended as follows:

PART 799—[AMENDED]

1. The authority citation for Part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625,

2. By amending § 799.925 by revising
paragraphs (c)(1)(ii}, {2)(ii), (3)(ii) and
(4)(ii) and (d)(1)(ii) and (2)(ii); adding
paragraphs (c)(1)(iii), (2)(iii), (3)(iii),
(4)(iii), and (d)(1){iif), and (2)(ii), (d)(3),
and (e) to read as follows:

§799.925 Biphen

(C) LR Y

[1) - 8 8

(ii) Test standard. The test shall be
conducted in accordance with the
revised EPA-approved modified study
plan submitted to EPA by the Biphenyl
Work Group: “Embryoe-Larval Toxicity
Test with Rainbow Trout, Salmo
gairdneri Richardson”. This revised
EPA-approved modified study plan is
available for inspection in EPA's OPTS
Reading Room, Rm. NE-G004, 401 M
Stre_et. SW., Washington, DC 20460:
topies of this study plan are available
for distribution to the public in the OPTS
Reading Room.

(iii) Reporting requirements, The
embryo-larval toxicity test of biphenyl
with rainbow trout shall be completed
and a final report submitted to the
Agency within 72 weeks of the effective
date of the final Phase 1 rule. However,
if this study is performéd before the
flow-through chronic toxicity test with

Daphnia magna described in paragraph
(c)(2) of this section, then the final report
for this rainbow trout early-life-stage
shall be completed and a final report
submitted to the Agency within 42
weeks from the effective date of the
final Phase Il rule. Progress reports shall
be submitted at 6-month intervals
beginning 6 months after the effective
da[te of the final Phase II rule.

2) . . e

(ii) Test standard. The testing shall be
conducted in accordance with the
revised EPA-approved modified study
plan submitted to EPA by the Biphenyl
Work Group: “Flow-Through Chronic
Toxicity Test with Daphnia magna
Straus." This revised EPA-approved
modified study plan is available for
inspection in EPA's OPTS Reading
Room, Rm. NE-G004, 401 M Street, SW.,
Washington, DC 20460; copies of this
study plan are available for distribution
to the public in the OPTS Reading Room.,

(iil) Reporting requirements. The flow-
through chronic toxicity test of bipheny!
with Daphnia magna shall be completed
and a final report submitted to the
Agency within 30 weeks from the
effective date of the final Phase II rule.
However, if the embryo-larval toxicity
test with rainbow trout described in
paragraph (c}(1) of this section is
performed before this study, then the
final report for this chronic Daphnia
magna study shall be completed and a
final report submitted to the Agency
within 72 weeks from the effective date
of the final Phase II rule. Progress
reports shall be submitted at 6-month
intervals beginning 6 months after the
effective date of the final Phase 1I rule.

3) o ow

(i) Test standard. The testing shall be
conducted in accordance with the
revised EPA-approved modified study
plan submitted to EPA by the Biphenyl
Work Group: “Oyster Shell Deposition
Bioassay and Range-finding Study”.
This revised EPA-approved modified
study plan is available for inspection in
EPA's OPTS Reading Room, Rm. NE-
G004, 401 M Street, SW., Washington,
DC 20460; copies of this study plan are
available for distribution to the public in
the OPTS Reading Room.

(iii) Reporting requirements. The
oyster shell deposition and range-
finding study with bipheny! shall be
completed and a final report submitted
to the Agency within 85 weeks from the
effective date of the final Phase II rule.
Progress reports shall be submitted at 6-
month intervals beginning 6 months
after the effective date of the final Phase
II rule.

(4) ¢ &0

(ii) Test standard. The testing shall be
conducted in accordance with the

revised EPA-approved modified study
plan submitted to EPA by the Bipheny!
Work Group: “Flow-Through Oyster
Bioconcentration Study". This revised
EPA-approved modified study plan is
available for inspection in EPA’'s OPTS
Reading Room, Rm, NE-G004, 401 M
Street, SW., Washington, DC 20460;
copies of this study plan are available
for distribution to the public in the OPTS
Reading Room.

(iii) Reporting requirements. The
oyster bioconcentration study shall be
completed and a final report submitted
to the Agency within 87 weeks from the
effective date of the final Phase 11 rule.
Progress reports shall be submitted at 6-
month intervals beginning 8 months
after the effective date of the final Phase
II rule.

(d) ..o

[l) * ..

(ii) Test standard. The testing shall be
conducted in accordance with the
revised EPA-approved modified study
plan submitted to EPA by the Biphenyl
Work Group: “Aerobic Biodegradation
Study". This revised EPA-approved
modified study plan is available for
inspection in EPA’s OPTS Reading
Room, Rm. NE-G004, 401 M Street, SW.,
Washington, DC 20460; copies of this
study plan are available for distribution
to the public in the OPTS Reading Room.

(iii) Reporting requirements. The
aerobic biodegradation study with
biphenyl shall be completed and a final
report submitted to the Agency within
52 weeks of the effective date of the
final Phase II rule. Progress reports shall
be submitted at 6-month intervals
beginning 6 months after the effective
date of the final Phase II rule.

(2) ..

(ii) Test standard. The testing shall be
conducted in accordance with the
revised EPA-modified study plan
submitted to EPA by the Biphenyl Work
Group: “Anaerobic Biodegradation
Study". This revised EPA-approved
modified study plan is available for
inspection in EPA’s OPTS Reading
Room, Rm. NE-G004, 401 M Street, SW.,
Washington, DC 20460; copies of this
study plan are available for distribution
to the public in the OPTS Reading Room.

(iii) Reporting requirements. The
anaerobic biodegradation study with
biphenyl shall be completed and a final
report submitted to the agency within 56
weeks of the effective date of the final
Phase Il rule. Progress reports shall be
submitted at 8-month intervals
beginning 6 months after the effective
date of the final Phase II rule.

(3) Partitioning water/sediment
study—{i) Required testing. Testing
using systems that control for and
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quantify biphenyl evaporation that use a
ratio of undisturbed sediment to water
of 1:3 shall be conducted with biphenyl
to develop data on the partitioning of
biphenyl to water and sediment.

(ii) Test standard. The testing shall be
conducted in accordance with the
revised EPA-approved modified study
plan submitted to EPA by the Biphenyl
Work Group: "Partitioning Water/
Sediment Study". This revised EPA-
approved modified study plan is
available for inspection in EPA's OPTS
Reading Room, Rm. NE-G004, 401 M
Street, SW., Washington, DC 20460;
copies of this study plan are available
for distribution to the public in the OPTS
Reading Room.

(iii) Reporting requirements. The
partitioning water/sediment testing
shall be completed and a final report
submitted to the Agency within 39
weeks from the effective date of the
final Phase II rule. Progress reports shall
be submitted at 6-month intervals
beginning 6 months after the effective
date of the final Phase II rule.

(e} Effective date. The effective date
of the final Phase Il rule for biphenyl is
July 17, 1987.

[FR Doc. 87-12563 Filed 6-2-87; 8:45 am]
BILLING CODE 6560-50-M ;

ACTION
45 CFR Part 1204

Official Seal

AGENCY: ACTION.
ACTION: Final rule.

SuMMARY: The ACTION Agency has
revised its official seal. The Domestic
Volunteer Service Act Amendments of
1986 changed the ACTION name from
“The National Volunteer Agency" to the
“Federal Domestic Volunteer Agency"
and the seal has been changed
accordingly. In addition, stylistic
changes in the new seal will promote
greater name recognition of the ACTION
Agency. This final rule replaces the old
seal with the new seal.

EFFECTIVE DATE: July 20, 1987.

FOR FURTHER INFORMATION CONTACT:
Gregory C. La Rosa, Office of the
General Counsel, ACTION, Suite 607,
806 Connecticut Avenue, Washington,
DC 20525, (202) 634-9333.
SUPPLEMENTARY INFORMATION: The
Domestic Volunteer Service Act
Amendments of 1986, Pub. L. 99-551,
renamed ACTION as the "Federal
Domestic Volunteer Agency." Pursuant
to section 402(9) of the Domestic
Volunteer Service Act of 1973, as

amended, Pub. L. 93-113, the Director is
authorized to adopt an official seal.
Accordingly, the seal has been
redesigned to accommodate the change
in nomenclature as well as to introduce
a new ACTION logo, and this final rule
revises 45 CFR 1204.1-2.

Notice of proposed rulemaking was
published on pages 8901 and 9902 of the
Federal Register on March 27, 1987, and
comments were invited for 30 days
ending April 27, 1987. No significant
comments were received.

No changes have been made in this
regulation since its initial publication as
a proposed rule.

ACTION has determined that this
regulation is not a major rule, as defined
by Executive Order 12291, as it is
related solely to agency organization
and management. The regulation will
not have a significant economic impact
on a substantial number of small entities
as prescribed by section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601 et seq.).

List of Subjects in 45 CFR Part 1204

Seals and Insignia, Volunteers.

For the reasons set out in the
preamble, 45 CFR Part 1204 is amended
as follows:

PART 1204—[AMENDED]

1. The authority citation for Part 1204
is revised to read as follows:

Authority: Sec. 402, Pub. L. 93-113, 87 Stat,
407 (42 U.S.C. 5042),

2. In Part 1204, §8§ 1204.1 and 1204.2
are revised to read as follows:

§ 1204.1 Authority.

Pursuant to section 402(9) of Pub. L.
93-113, the ACTION official seal and
design thereof which accompanies and
is made part of this document, is hereby
adopted and approved, and shall be
judicially noticed.

§1204.2 Description.

The official seal of ACTION is
described as follows:

(a) The words "“The Federal Domestic
Volunteer Agency USA" are in blue
capital letters and form the outer circle
of the seal.

(b) Within the circle of letters, on a
field of white, appears the logotype
word “"ACTION" in blue, capital letters
and in Italic type.

(c) The logotype word “ACTION" is
split; “ACT" on a higher level and
“ION" drops down o a slightly lower
level.

(d) Two red bars, also split on two
levels, underline the logotype word
“ACTION."

The official seal of ACTION is
modified when reproduced in black and
white and when embossed, as it appears
below.
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Signed at Washington, DC, this 27th day of
May, 1987.
Donna M. Alvarado,
Director.
[FR Doc. 87-12554 Filed 6-2-87; 8:45 am]
BILLING CODE 6050-28-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 85-229; FCC 87-103]

Common Carrier Services; Replacing
Structural Separation With
Nonstructural Safeguards for the
Provision of Enhanced Services

AGENCY: Federal Communications
Commission.

ACTION: Report and order.

SUMMARY: The Commission resolved
five outstanding issues that were
presented in the Third Computer Inquiry
Supplemental Notice of Proposed
Rulemaking in June 1986: The regulatory
treatment of protocol processing;
adjustments to certain nonstructural
safeguards imposed on AT&T and the
BOCs; the regulatory treatment of the
enhanced service operations of
independent telephone companies: the
regulatory treatment of network channel
terminating equipment; and the
international applicability of the
Computer I policies. Resolution of
these issues was necessary to clarily the
Commissions regulatory treatment of
basic and enhanced telecommunications
services and is intended to promote the
efficient provision of these services.

EFFECTIVE DATE: June 3, 1987.
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FOR FURTHER INFORMATION CONTACT:
William F. Maher, Policy and Program
Planning Division, Common Carrier
Bureau (202) 632-4047.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Computer Inquiry Report and Order
(Phase II), CC Docket 85-229, adopted
March 26, 1987, and released May 22,
1987. The initiating document for this
Report and Order is Third Computer
Inquiry Supplemental Notice of
Proposed Rulemaking, CC Docket 85-
229, FCC No. 86-253, released June 16,
1986.

The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision also
may be purchased from the
Commission's copy contractors,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037,

Summary of Report and Order

On June 16, 1986, the Federal
Communications Commission (the
Commission) released a Report and
Order (the Phase I Order) in the Third
Computer Inquiry (Computer III) (104
FCC 2d 958} that replaced structural
separation for the provision of enhanced
services by AT&T and the Bell
Operating Companies (BOCs) with
certain nonstructural safeguards,
including Comparably Efficient
Interconnection (CEI) and Open
Network Architecture (ONA). On the
same date, the Commission released a
Supplemental Notice of Proposed
Rulemaking requesting public comment
on issues in five areas. On May 22, 1987,
the Commission released a Report and
Order (Phase II Order) as part of the
Same proceeding, that addressed these
I1ssues,

In the Phase II Order, the Commission
concluded that it will continue to treat
all protocol processing functions as
unregulated enhanced services, which,
when offered by AT&T and the BOCs,
will be subject to the nonstructural
safeguards established in the Phase 1
Order for the provision of enhanced
Services by these companies. The
Commission clarified the CEI principles
of the Phase I Order for protocol
Processing by requiring that the BOCs
Salisfy an application of the general CEl
Tequirements for their protocol
Processing offerings based on the
C(:nfimons of the Asynchronous/X.25
V\awe'r Order (100 FCC 2d 1057) and the

El pricing requirements of the Phase I

rder, The Commission determined that

AT&T’s CEI requirement for protocol
processing will consist of the
nondiscriminatory provision of the
digital transmission services and
facilities that underlie its enhanced
services using protocol processing.
Moreover, AT&T is required to take
such transmission services at the
tariffed rates in charges others.

With respect to the other
nonstructural safeguards addressed in
the Supplemental Notice, the
Commission required the BOCs to
describe in their CEI plans the
procedures they will use to ensure the
nondiscriminatory provision of basic
services, including the installation,
maintenance, and quality of such
services, to competitive enhanced
service providers and their customers.
However, the use of Centralized
Operations Groups for such purposes is
not required. AT&T and the BOCs will
be required in their quarterly CEI
reports to submit data on the timing of
installation and maintenance and the
quality and reliability of the basic
services offered as part of any CEI or
ONA tariff, but otherwise will be
permitted to formulate the details of
their CEI reporting requirements in their
CEI plans. In addition, the Commission
permitted the BOCs to require the
execution of nondisclosure agreements
when they disclose technical network
information at the “make/buy" point.
The BOCs also must provide their
customers with the right to direct that
their Customer Proprietary Network
Information (CPNI) be withheld from
BOC enhanced service personnel and/or
be released to other enhanced service
vendors. In addition, AT&T and the
BOCs must notify their multiline
business customers of their CPNI rights
on an annual basis. The Commission
also provided that the Computer II
capitalization plan requirements will
end when AT&T or a BOC implements
an approved cost allocation manual.

The Commission declined to apply the
Computer III nonstructural safeguards to
the enhanced service operations of GTE
and the other independent telephone
companies (ITCs), finding that the
potential costs of applying them
outweighed the corresponding benefits.
It stated, however, that it may
reexamine whether CEI/ONA
requirements should apply to the ITCs
once the BOCs have implemented their
versions of CEI/ONA. In a related
matter, the Commission preempted the
states from applying structural
separation requirements to the ITCs, but
permitted the states to apply
nonstructural safeguards that are no

stricter than those applied by the
Commission to the BOCs.

With respect to the provision of
network channel terminating equipment
(NCTE) functions on the network side of
the demarcation point, the Commission
permitted the BOCs to offer loopback
testing from the demarcation point as
part of their basic services and to apply
for waivers for similar provision of
additional specific NCTE functions. The
Commission retained the existing
limited “multiplexer exception" for
carrier-owned multiplexers located on
customer premises.

The Commission found that its
Computer I1I policies further its pro-
liberalization international goals and
thus apply internationally.

The Commission concluded that
AT&T and the BOCs are not small
business entities for purposes of the
Regulatory Flexibility Act.

Ordering Clauses

Accordingly. It Is Ordered, that
pursuant to sections 1, 4(i), 4(j), 201-205,
218, 220, 303(g), 303(r), 403, and 404 of
the Communications Act of 1934, 47
U.S.C. 151, 154(i), 154(j), 201-205, 218,
220, 303(g), 303(r), 403, and 404, the
policies, rules, and requirements set
forth herein Are Adopted.

William J. Tricarico,

Secretary.

[FR Dac. 87-12334 Filed 6-2-87; 8:45 am|
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Threatened Status for the
Florida Scrub Jay

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Florida scrub jay
(Aphelocoma coerulescens
coerulescens) is exclusively confined to
scrub habitat in peninsular Florida.
Much of the coastal scrub formerly
inhabited by the bird has been cleared
for beachfront hotels, houses, and
condominiums. Many areas in the
interior of Florida are presently being
developed for citrus groves and housing.
Clearly, the major cause of decline has
been habitat destruction. Other threasts
to the Florida scrub jay are malicious
shooting of the birds by vandals,
accidents with motor vehicles, and
unfavorable habitat succession
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problems in some areas. This rule
implements the protection and recovery
provisions of the Endangered Species
Act of 1973, as amended, for the Florida
scrub jay.

DATES: The effective date of this rule is
July 8, 1987.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Endangered Species Field
Station, U.S. Fish and Wildlife Service,
2747 Art Museum Drive, Jacksonville,
Florida 32207.

FOR FURTHER INFORMATION CONTACT:
Mr. David ]. Wesley, Field Supervisor, at
the above address (telephone 904/791-
2580 or FTS 946-2580).

SUPPLEMENTARY INFORMATION:

Background

The Florida scrub jay (Aphelocoma
coerulescens coerulescens) was
originally named by Bosc, 1795, as
Corvus coerulescens. The species
Aphelocoma coerulescens is widely
distributed in the western United States,
but the Florida subspecies, Aphelocoma
coerulescens coerulescens, an isolated
form of the species, is restricted to scrub
habitat areas of peninsular Florida. The
Florida scrub jay is a 30 centimeter (12
inch), bluish-colored, crestless jay
totally dacking the white-tipped wings
and tail feathers of the more common
and widespread blue jay (Cyanocitta
cristata). A necklace of blue feathers
separates the white throat from the
grayer underparts, and a white line over
the eye often blends into a whitish
forehead. The tail is long and loose in
appearance (Woolfenden in Kale 1978).
The subspecies has been recorded only
once from outside of peninsular Florida,
on Jekyll Island, Georgia (Moore 1975).

The following information on the
biology of the Florida scrub jay is
abstracted from Cox (1984) and
Woolfenden and Fitzpatrick (1984).
Scrub jays are long-lived (10 years or
more), sedentary, permanently
monogamous inhabitants of oak scrub.
They typically nest at the edge of an oak
thicket, near an open area. Scrub jays
rarely breed at one year of age, even
though they are then physiologically
mature; instead they may remain on
their natal territories for a number of
years and assist their parents in raising
further broods. Scrub jay breeding pairs
with helpers have significantly greater
reproductive success than pairs without
helpers. Males may remain with their
parents as helpers for longer periods (up
to six years) than females. As the
group's size increases, the territory
grows. Eventually, a male helper may be
able to claim part of the enlarged

territory for his own breeding territory.
Females rarely help for more than two
years, and disperse within the local
population as breeding vacancies arise.
Scrub jays are omnivorous, eating
almost anything they can catch, but they
concentrate on lizards and arthropods in
spring and summer, and acorns in fall
and winter. Surplus acorns are
frequently cached in the ground.

e Florida scrub jay lives only in the
Florida scrub habitat, which occurs on
fine, white, well drained sands. This
type of sand occurs along the present
coastline of Florida, and on inland
dunes deposited during the past when
sea levels were much higher than at
present. The most important of these
dune systems include the Atlantic
coastal ridge along the Atlantic coast of
Florida, the Lake Wales Ridge in Polk
and Highlands Counties, and the
extensive sand dunes of Ocala National
Forest. Cox (1984) stated that the most
commonly occupied jay habitat is "oak
scrub.”” Oak scrub consists of a single
layer of evergreen shrubs, usually
dominated by three species of oaks—
myrtle oak (Quercus myrtifolia), sand
live oak (Quercus geminata), and
Chapman oak (Quercus chapmanii).
Scrub jays are rarely found as residents
in habitat with more than 50% canopy
cover that is over 3 meters (10 feet tall).
In summary, scrub jay habitat consists
of dense thickets of scrub oaks less than
3 meters in height, interspersed with
bare sand for foraging and storing
acorns.

Scrub jays have been reported in the
past from scrub habitat in each of the
following Florida Counties: Alachua,
Brevard, Broward, Charlotte, Citrus,
Clay, Collier, Dade, De Soto, Dixie,
Duval, Flagler, Gilchrist, Glades,
Hardee, Hendry, Hernando, Highlands,
Hillsborough, Indian River, Lake, Lee,
Levy, Manatee, Marion, Martin,
Okeechobee, Orange, Osceola, Palm
Beach, Pasco, Pinellas, Polk, Putnam, St.
Johns, St. Lucie, Sarasota, Seminole,
Sumter, and Volusia. Today, scrub jays
have been completely eliminated from
Broward, Dade, Duval, Pinellas, and St.
Johns Counties, and their numbers have
decreased drastically in Brevard,
Highlands, Orange, Palm Beach, and
Seminole Counties. In virtually every
county where the species occurs, it is
known to have declined in numbers. It
has disappeared from fully 40% of the
locations from which it was known
historically, and the total population has
probably dropped by half in the past
century (Cox 1984). The major cause of
the jay's population decline and its
disappearance from specific sites is
habitat destruction. The total number of
Florida scrub jays estimated by Cox to

survive in Florida today is between
15,000 and 22,000 birds, of which about
13,000 to 20,000 are on public lands, and
about 2,000 on private property.

On March 16, 1984, Jeffrey A. Cox,
Florida State Museum, University of
Florida, Gainesville, Florida, petitioned
the Service to list the Florida scrub jay
as a threatened species. Dr. Cox
provided a comprehensive report on the
status of this species in support of the
petition. The Service found on May 4,
1984, that the petitioned action may be
warranted and published the finding on
July 13, 1984 (49 FR 28584). A 12-month
finding was made on March 18, 1985,
and published on July 18, 1985 (50 FR
24238), that the action requested was
warranted but precluded by work on
other pending proposals. Publication of
the proposed rule to list the Florida
scrub jay as threatened, published in the
Federal Register (51 FR 18627) on May
21, 1986, constituted the next and final
12-month finding for the Florida scrub
jay, as required under section
4(b)(3)(c)(i) of the Aect, that the
petitioned action Is warranted.

Summary of Comments and
Recommendations

In the May 1986, proposed rule, and
associated notifications, all interested
parties were requested to submit factual
reports or information that might
contribute to the development of a final
rule. Appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices were published in the Orlando
Sentinel on June 15, 1986, and the Pa/m
Beach Post on June 14, 1986, which
invited general public comment.
Twenty-one comments were received,
none of which opposed the action. A
summary of substantive comments is
presented below.

Tom Webber, Biologist, the Florida
State Museum, Gainesville, wrote that
he resurveyed some of the scrub jay
populations that Jeffey A. Cox censused
in 1981. He found that the picture of
overall decline remains; of the five
northernmost populations (in Clay and
Putnam Counties), four have ‘
disappeared since 1981, and the fifth has
been reduced to one bird. Other
populations that have held out since
1981 are often in places where their
habitat will probably be destroyed soon
and irreversibly.

Theodore O. Hendrickson urged the
Service to perhaps consider a category,
“more urgent” than “threatened” for this
bird. Because the scrub jay is still_faurl.\’
widespread in distribution in Florida,

——

—
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and occurs in large part on protected
Federal and State lands, the Service
feels a threatened category, rather than
endangered, is more appropriate for the
species.

The Florida Department of
Community Affairs provided the
following comment: “As Florida is one
of the fastest growing States in the
nation, and remaining coastal and
inland xeric scrub habitats are among
the most desirable sites for
development, it is certain that Florida
scrub jay populations will continue to
decrease as the species’ required scrub
habitat continues to be destroyed by
land development activities.” Other
comments reported the continued loss of
jay habitat in Florida or the locations of
recent observations of jays.

The Avon Park Air Force Range
expressed concern that, should the bird
be listed, the operation of the bombing
range might be restricted. The Service
does not anticipate any significant
restrictions, if any, upon Avon Park Air
Force Range by the listing of this
species. A significant amount of jay
habitat occurs outside the drop zones
and can be managed by the Range for
the jay.

Summary of Factors Affecting the
Species
After a thorough review and
consideration of all information
available, the Service has determined
that the Florida scrub jay should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated (50 CFR Part 424) to
implement the listing provision of the
Act were followed. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4{a)(1). These factors and their
application to the Florida scrub jay,
Aphelocoma coerulescens coerulescens,
are ag follows (abstracted from Cox
1984 and data and comments received):
A. The present or threatened

destruction, modification, or curtailment
of its habitat or range. The future of the
Flon.da scrub jay depends on the
Continued existence of its scrub habitat.
Unfortunately most scrub lands are in
areas that have high real estate interest.
Much of the coastal scrub has been
cleared for beachfront hotels, houses,
and condominiums. Scrub habitats in
the interior of the Florida peninsula are
subject to development for citrus groves
and housing developments. Scrub jays
have.disappeared from 40% of the
Ocations where they formerly occurred,
and the total population has declined by

half in the past 100 years. The major
cause of the declines and
disappearances is habitat destruction.

Although housing and agricultural
development have been occurring in
Florida for many years, the pace of this
development has accelerated since the
1960's. The human population of Florida
nearly doubled from 1960 to 1980, from
4.95 million to 9.75 million (Terhune
1982). This trend will continue into the
foreseeable future, placing even more
pressures on natural habitats. Most of
the housing developments that are
located in scrub habitats are less than
20 years old. In many developments,
scrub jays are barely hanging on, and
they will probably disappear in a few
years as land-clearing continues. The
sites most likely to be destroyed by
development in the near future are
concentrated in Brevard, Highlands, and
Palm Beach Counties. In Palm Beach
County, most of the originally existing
xeric scrub habitat has already been
effectively lost to land development
(Florida Department of Community
Affairs, pers. comm. 1986), and it is
possible that no scrub jays will remain
by 1990 (Cox 1984).

Of the 15,000 to 22,000 scrub jays that
may survive in Florida at the present
time, over 80% occur in only two general
areas: Merritt Island/Cape Canaveral
(Brevard County) and Ocala National
Forest (Lake, Marion, and Putnam
Counties). Elsewhere, only small
populations are scattered locally
throughout peninsular Florida.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. By far, habitat destruction has
played the major role in the decline of
the Florida scrub jay. Nevertheless,
there is evidence that, in St. Johns
County at least, some scrub jays have
been shot by vandals. People have been
seen with guns in the area along SR
A1lA, and a tame scrub jay would
present a tempting target to vandals. In
addition, the tameness and beauty of the
bird make it desirable (although illegal)
as a pet, and it is known to have been
used for such purposes in the recent
past.

C. Disease or predation. Disease and
predation are not thought to be factors
that have led to the scrub jay's decline.

D. The inadequacy of existing
regulatory mechanisms. The Florida
scrub jay is protected by the Migratory
Bird Treaty Act (16 U.S.C. 703 et seq.)
and by Florida State law (Chapter 39-27,
Florida Administrative Code). These
laws, however, do not protect the birds
from habitat destruction, the major
cause of the species' decline in Florida.

E. Other natural or manmade factors
affecting its continued existence.

Human interference with the natural
functioning and development of an
ecosystem has played an important part
in the decline of the scrub jay in certain
areas. Historically, fires caused by
lightning were major factors in
maintaining the sparse, low scrub
vegetation preferred by the scrub jay. In
some parts of the range of this species,
human efforts to prevent and/or control
natural fires have allowed the scrub to
become too dense and tall to support
populations of scrub jays. An example
of such a situation is found in the miles
of coastal barrier scrub in St. Johns
County. Scrub jays were known to be
resident in this area in the past, but
none currently occurs there. Fire
suppression to protect human interests
has allowed the scrub to become too
dense for the scrub jays. Thus, a large
area of coastal St. Johns County, which
used to support a healthy population of
the species, no longer contains suitable
habitat.

Cox (1984) believed that, in St. Johns
County at least, one of the factors in the
extirpation of the scrub jay may have
been accidental road kills from passing
trucks and cars. Scrub jays frequently
forage along roadsides and other
openings in the scrub, and, since SR
A1A runs directly down the middle of
the scrub on the long, narrow, barrier
island, there was a high potential for
birds to be killed in this manner.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in making this final rule. Based
on this evaluation, the preferred action
is to list the Florida scrub jay as a
threatened species. Threatened rather
than endangered status was chosen for
the following reasons. A high percentage
of scrub jays occur on Federal lands that
can be managed to benefit the birds. On
the other hand, the facts that the bird no
longer occurs at 40% of the localities
where it once was found and has
decreased in numbers by at least 50% in
the past century, indicate that it is
extremely vulnerable, and could become
an endangered species unless surviving
populations are protected and managed.
Critical habitat has not been determined
for the Florida scrub jay for reasons
discussed in the next section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
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prudent for the Florida scrub jay at this
time. All concerned Federal agencies
already know of the presence of the
scrub jay on lands they manage, and are
aware of the habitat needs of the bird.
In addition, the Federal lands involved
cover extensive areas, not all of which
will be, or will remain, critical over
extended periods of time. As scrub
habitat is burned or clear-cut in some
areas, scrub jay populations may move
into other areas with more suitable
habitat. As the burned or clear-cut areas
grow back, jays may reinvade them.
Thus, there is and will continue to be a
periodic change in localities within the
Federal lands occupied by the birds.
The rest of the populations of scrub
jays (20% of the estimated total number
of birds) are widely and thinly scattered
over peninsular Florida in many small
localities which would be nearly
impossible to delineate in a meaningful
or productive fashion. Finally, the
tameness and trusting nature of this
species make it particularly vulnerable
to malicious or random shooting. To
point out precisely where the few
remaining birds on private land occur,
through a delineation of critical habitat
and publication of locality maps, could
enhance the possibility of such
vandalism, and thus actually increase
the threat to the species. For all of the
above reasons, a determination of
critical habitat would not benefit the
species or its conservation and is not
prudent for the Florida scrub jay.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery action, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision

of the Act are codified at 50 CFR Part
402. Section 7{a)(2) requires Federal
agencies to insure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

At the present time, the Service
knows of four Federal agencies that may
be affected by this listing action. These
are: (1) The U.S. Fish and Wildlife
Service (Merritt Island National Wildlife
Refuge), (2) the National Aeronautics
and Space Administration (Kennedy
Space Center), (3) the U.S. Air Force
(Cape Canaveral Air Force Station and
Avon Park Air Force Range), and (4) the
U.S. Forest Service (Ocala National
Forest). Impacts on these agencies,
however, are expected to be minimal,
and may be summarized as follows:

Merritt Island National Wildlife
Refuge/Kennedy Space Center—The
largest population of scrub jays occurs
in this area; the Refuge includes the
lands of the Kennedy Space Center. The
Refuge has begun a program of
controlled burning of all scrub on land
under its jurisdiction. Unless the burning
occurs too often, it should help to
maintain the suitability of habitat for
scrub jays. The Refuge will now need to
take the interests of the scrub jay into
consideration in its program of
controlled burning of scrub. In addition,
any expansion of Kennedy Space Center
facilities will also need to consider the
needs of the scrub jay before being
undertaken.

Cape Canaveral Air Force Station—
The scrub at this Station has suffered
more clearing than at the Merritt Island
National Wildlife Refuge. Aerial photos
disclose that about 20% of the land on
the Station has been cleared in the past
several decades. Habitat clearing for
construction in the future will need to
consider the effect of such clearing on
scrub jay populations before being
undertaken. Also, it may be necessary to
cut or burn existing scrub periodically to
maintain its suitiability as habitat for
the scrub jay.

Avon Park Air Force Range—The U.S.
Air Force's Avon Park Air Force Range,
in Polk and Highlands Counties,
contains several thousand acres of scrub
which do, or may, support scrub jays.
There is an undetermined amount of this
habitat within the confines of the
bombing range impact areas. Fires in
impact areas, from exploding ordinance
or other causes, are not controlled, and

for many years the impact areas have
been subject to continuous disturbance
from mission activities. Since these
areas cannot be entered, it is not
possible to determine if scrub jays are
present, but under the continuous
disturbance to which they have been
subjected, if seems unlikely that there
would be a large number of birds. The
continued use of the impact zone does
not jeopardize the continued existence
of the jay, if any birds are present. In
areas outside impact areas, the Avon
Park Air Force Range now plans to
manage the habitat for the scrub jay
through continued protection and
perhaps through controlled burning and/
or mechanical chopping.

Ocala National Forest—The scrub jay
population is scattered throughout the
scrub portions of the Forest. The Forest
Service clear-cuts on a rotational basis.
This may have a beneficial effect on the
scrub jays because it may provide a
continually changing mosaic of habitat
within the forest. When scrub in one
area becomes too old and dense, scrub
jays may move to colonize another more
recently cleared site. Therefore, present
Forest Service management practices
may be compatible with the well-being
of the scrub jay, and only minimal effect
on this agency is presently anticipated.

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commerical
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry oul
otherwise prohibited activities involving
threatened wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22,
17.23, and 17.32. Such permits are
available for scientific purposes, to
enchance the propagation or survival of
the species, for incidental take in
connection with otherwise lawful
activities, and for zoological exhibition
or educational or special purposes
consistent with the purpeses of the Act.
In some instances, permits may be
issued during a specified period of time
to relieve undue economic hardship that
would be suffered if such relief were not
available. Since the jay is already




Federal Register / Vol. 52, No. 106 / Wednesday, June 3, 1987 / Rules and Regulations

20719

protected under the Migratory Bird
Treaty Act, no economic hardship
applications are expected.

National Envirenmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defind under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17
Endangered and threatened wildlife,

Regulation Promulgation
PART 17—{AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884: Pub.
L. 94-359, 80 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
BIRDS, to the List of Endangered and
Threatened Wildlife.

§ 17.11 Endangered and threatened
wildlife.

Dissertation. Department of Zoology, . ! . * . » .
University of Florida. 185 pp. Fish, Marine mammals, Plants (h)***
(agriculture).
Species Venem:::«
population e Cnitical Special
Historic range endangered or Status When hsted habdat nies
threatened
Biros . . . . . .
Jay. Flonda scrub. Aphel COR- B (R oo s Entise........ - ; 267 NA NA
ulescens.

Dated: May 27, 1987.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-12634 Filed 6-2-87: 8:45 am]
BILLING CODE 4310-55-M
M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[Docket No. 50329-5115]

Atlantic Tuna Fisheries; Closure

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of closure,

SUMMARY: NOAA issues this notice to
close the fishery for Atlantic bluefin
tuna conducted by vessels permitted in
the Incidental longline category in the
regulatory area. Closure of this fishery is
necessary because the annual catch
quota of 145 short tons (st) will be
aftained by the effective date. The intent
of this action is to prevent exceeding the
annual quota established for this
segment of the fishery and thereby
maintain the United States, obligations

under the International Commission for
the Conservation of Atlantic Tunas.
EFFECTIVE DATES: 0001 hours Eastern
Daylight Time (EDT) June 8, 1987,
through December 31, 1987,

FOR FURTHER INFORMATION CONTACT:

William C. Jerome, Jr., 817-281-3600, ext.

262, or David S. Crestin, 617-281-3600,
exl. 253.

SUPPLEMENTARY INFORMATION:
Regulations promulgated under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 971-971h)
regulating the take of Atlantic bulefin
tuna by persons and vessels subject to
U.S. jurisdiction were published in the
Federal Register on October 25, 1985 (50
FR 43386).

Section 285.22(f)(1) of the regulations
provides for an annual quota of 145 st of
Atlantic bluefin tuna to be taken by
vessels permitted in the Incidental
longline category in the regulatory area.
The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), is required under
§ 285.20(b)(1) to monitor the catch and
landing statistics and, on the basis of
these statistics, to project a date when
the total catch of Atlantic bluefin tuna
will equal any quota under § 285.22. The
Assistant Administrator, further, is
required under § 285.20(b)(1) to prohibit

the fishing for, or retention of, Atlantic
bluefin tuna by the type of vessels
subject 1o the quotas. The Assistant
Administrator has determined, based on
the reported catch of Atlantic bluefin
tuna of 142 st and the recent catch rate,
that the annual quota of Atlantic bluefin
tuna allocated to vessels permitted in
the Incidental longline category will be
attained by the effective date. Fishing
for and retention of any Atlantic bluefin
tuna by longline vessels must cease at
0001 hours EDT on June 6, 1987.

NOAA closed the fishery for Atlantic
bluefin tuna conducted by vessels
permitted in the Incidental longline
category in the area south of 36°00° N.
latitude on March 23, 1987 (52 FR 9170,
March 23, 1987). This action completes
the closure of the total regulatory area
for vessels permitted in the Incidental
longline fishery.

Notice of this action has been mailed
to all Atlantic Bluefin tuna dealers and
vessels owners holding a valid vessel
permit for this fishery.

Other Matters

This action is taken under the
authority of 50 CFR 285.20, and is taken
in compliance with Executive Order
12291.
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List of Subjects in 50 CFR Parts 285
Fisheries, Penalties, Reporting and
recordkeeping requirements, Treaties.
(16 U.S.C. 971 et seq. )
Dated: May 28, 1987.
Bill Powell,

Executive Director, National Marine
Fisheries Service.

[FR Doc. 87-12557 Filed 6-12-87; 8:45 am]
BILLING CODE 3510-22-M

50 CFR Part 672
[Docket No. 61220-7033]

Groundfish of the Gulf of Alaska;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

AcTiON: Notice of closure.

suMmmARY: The Director, Alaska Region,
NMFS (Regional Director), has
determined that the share of the
sablefish target quota (TQ) allocated to
hook-and-line gear in the Central
Regulatory Area of the Gulf of Alaska
will be achieved on May 29, 1987. The
Secretary of Commerce is prohibiting
retention of sablefish in this area by
persons using hook-and-line gear after
12:00 noon on May 29, 1987 through
December 31, 1987.

pATES: Effective from 12:00 noon May
29, 1987, Alaska Daylight Time (ADT),
until midnight, Alaska Standard Time
(AST), December 31, 1987. Public
comments may be submitted to the
Regional Director until June 18, 1987.

ADDRESS: Comments should be
addressed to Robert W. McVey,
Director, Alaska Region (Regional
Director), National Marine Fisheries
Service, P.O. Box 021668, Juneau, Alaska
99802.

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg, Fishery Management
Biologist, NMFS, 907-586-7230.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP)
governs the groundfish fishery in the
exclusive economic zone in the Gulf of
Alaska under the Magnuson Fishery
Conservation and Management Act
(Magnuson Act). Regulations
implementing the FMP are at 50 CFR
Part 672.

Paragraph 672.20(a) of the regulations
establishes an optimum yield range of
116,000—800,000 metric tons (mt) for all
groundfish species in the Gulf of Alaska,
which is further divided annually into
TQs for each groundfish species. For
1987, TQs were established for each of
the groundfish species and apportioned
among the regulatory areas and
districts.

Section 672.2 of the regulations
defines the Central Regulatory Area in
the Gulf of Alaska, The TQ for sablefish
is 8,800 mt in this Area (52 FR 785,
January 9, 1987). Paragraph 672.24(b)(1)
of current regulations provides a share
of the TQ for hook-and-line gear in the
Central Regulatory Area equal to 80
percent of the TQ, or 7, 040 mt. When
the share of the TQ is taken, further
catches of sablefish by hook-and-line
vessels must be treated as prohibited
species and discarded at sea.

NMFS conducted an area registration
program to estimate the number of
vessels participating in the sablefish
hook-and-line fishery in each area
throughout the Gulf of Alaska. A total of
385 hook-and-line vessels registered to
fish for sablefish in the Central
Regulatory Area. Many of these vessels
have quit the sablefish fishery and some
are now targeting on other species. On
the basis of processor surveys, NMFS

estimates about 100 vessels remain
fishing for sablefish in the Central Area.
Through May 20, at least 5,700 mt of
sablefish have been landed. Based on
average catch rates during the last two
weeks of April, NMFS estimates that the
balance of the quota, or 1,340 mt, will be
harvested by noon on May 29, 1987.
Therefore, the Central Regulatory Area
is closed to sablefish fishing by hook-
and-line vessels at 12:00 noon, local
time, on May 29, 1987.

Further catches of sable fish by hook-
and-line vessels must be treated as
prohibited species and discarded at sea.
This closure will be effective upon filing
for public inspection with the Federal
Register and after it has been publicized
for 48 hours through procedures of the
Alaska Department of Fish and Game
under § 672.22(b). Public comments on
this notice may be submitted to the
Regional Director at the address above
for 15 days following its effective date.

Classification

Overharvesting of sablefish, which
would increase the risk of overfishing of
this species, will result unless this notice
takes effect promptly. NOAA therefore
finds for good cause that prior
opportunity for public comment on this
notice is contrary to the public interest
and its effective date should not be
delayed. This action is under §§ 672.22
and 672.24 and is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 672
Fisheries, Reporting and

recordkeeping requirements.
Dated: May 28, 1987.

James E. Douglas, Jr.,

Deputy Assistant Administrator For j
Fisheries, National Marine Fisheries Service.

[FR Doc. 87-12556 Filed 5-29-87; 11:17 am]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.
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—

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 87-NM-54-AD)

Airworthiness Directives; Aerospatiale
SN601 (Corvette) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM),

SUMMARY: This notice proposes an
airworthiness directive (AD), applicable
to Aerospatiale Model SN601 Corvette
series airplanes, that would require
installation of modified low-pressure
fuel filters. The proposed AD is
prompted by a report of in-flight fuel
filter icing. This condition, if not
carrected, could result in fuel starvation
to the engines and subsequent loss of
power.

DATE: Comments must be received no
later than July 20, 1987.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attention: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-54-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168. The applicable
service information may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse Cedex 03,
France. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington,

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431-
1967. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway

South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attention: ANM-
103), Attention: Airworthiness Rules
Docket No. 87-NM-54-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

The Direction Générale de L'Aviation
Civile (DGAC), which is the
airworthiness authority of France, has,
in accordance with existing provisions
of a bilateral airworthiness agreement,
notified the FAA of an unsafe condition
which may exist on Aerospatiale Model
SN601 Corvette airplanes. Low pressure
fuel filters can become clogged due to
icing caused by high concentrations of
water in the fuel. Clogging may occur in
a manner which prevents opening of by-
pass valves, causing fuel starvation and
loss of engine power.

Aerospatiale has issued Service
Bulletin No. 28-10, dated April 25, 1986,
which describes replacement of the low

pressure fuel filters with modified filters.

The DGAC has classified this service
bulletin as mandatory.

This airplane model is manufactured
in France and type certificated in the
United States under the provisions of
seclion 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Since these conditions are likely to
exist or develop on airplanes of this
model registered in the United States, an
AD is proposed that would require
replacement of the fuel filters in
accordance with the previously
mentioned service bulletin.

It is estimated that 2 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 3
manhours per airplane to accomplish the
required actions, and thal the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $240.

For the reasons discussed above, the
FAA has determined that this document:
(1) Involves a proposed regulation which
is not major under Executive Order
12291 and (2) is not a significant rule
prusuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities because of the minimal cost of
compliance per airplane ($120). A copy
of a draft regulatory evaluation
prepared for this action is contained in
the regulatory dockel.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

PART 39—[AMENDED)

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
propose to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423:
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983): and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:
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Aerospatiale: Applies to Model SN601
Corvette airplanes, certificated in any
category, except those airplanes on
which Modification No. 1390 (Service
Bulletin 73-1. replacement of fuel anti-ice
additive system by a fuel heating
system), has been accomplished.
Compliance is required as indicated,
unless previously accomplished.

To prevent loss of power due to ice
clogging of low pressure fuel filters,
accomplish the following:

A. Within six months after the effective
date of this AD, replace the low pressure fuel
filters (P/N 433-E25-2) with modified filters
(P/N 433-E25-21), in accordance with
Aerospatiale Service Bulletin No. 28-10,
dated April 25, 1986.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

C. Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base for the
accomplishment of the modification required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse Cedex 03,
France. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

Issued in Seattle, Washington, on May 21,
1987.

Frederick, M. Isaac,

Acting Director, Northwest Mountain Region.
[FR Doc. 87-12528 Filed 6-2-87; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 87-NM-16-AD]

Airworthiness Directives; British
Aerospace Model BAC 1-11 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemakng
(NPRM).

SUMMARY: This notice proposes to adopt
an airworthiness directive (AD),
applicable to certain Model BAC 1-11
airplanes equipped with R.F.D.
inflatable escape slides, which would
require modification to the emergency
escape slide deployment system. This
action is necessary lo correct problems
which have resulted in deployment

failure. Failure of a slide to properly
deploy may prevent timely escape from
an airplane in an emergency.

DATE: Comments must be received no
later than July 20, 1987.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel (Attention: ANM-103),
Attention: Airworthiness Rules Docket
No. 87-NM-16-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168. The applicable
service information may be obtained
from British Aerospace, Inc., Librarian,
P.O. Box 17414, Dulles International
Airport, Washington, DC 20041. This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or the Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Judy Golder, Standardization
Branch, ANM-113; telephone (206) 431-
1967, Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel (Attention: ANM-
103), Attention: Airworthiness Rules
Docket No. 87-NM-16-AD, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

The United Kingdom Civil Aviation
Authority (CAA) has, in accordance
with existing provisions of a bilateral
airworthiness agreement, notified the
FAA of several unsafe conditions which
may exist on British Aerospace Model
BAS 1-11 airplanes equipped with R.F.D.
inflatable escape slides.

There have been several incidents
reported where slides have failed to
deploy, due to the operating slug failing
to pull clear from the bottle operating
head. This condition, if not corrected,
could lead to failure of the deployment
of a passenger or service door escape
slide during emergency evacuation
procedures. British Aerospace has
issued BAC 1-11 Service Bulletin 25-
PM5906, Revision 2, dated November 9,
1984, which describes a modification of
the airplane, the slides, and the inflation
bottle assemblies that will prevent the
unsafe condition from occurring. The
CAA has classified this service bulletin
as mandatory.

Another incident has been reported
where it was found that if the passenger
entrance door is pushed open slowly, it
is possible for the slide to inflate before
sufficient clearance between the door
and doorway sill has been achieved.
This condition, if not corrected, could
result in improper slide deployment
during emergency evacuation
procedures. British Aerospace has
issued BAC 1-11 Service Bulletin 25-
PM-5943, dated November 24, 1986,
which describes installation a longer
inflation cable to prevent this from
occurring. The CAA has classified this
service bulletins as mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated in the United States under
the provisions of section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement.

Since these conditions are likely to
exist or develop on airplanes of this
model registered in the United States, an
AD is proposed that would require
modification of the escape slide system
in accordance with the previously
mentioned service bulletins.

It is estimated that 6 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 7
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Estimated cost for parts is $100/aircraft
Based on these figures, the total cost
impact of this AD to U.S. operators is
estimated to be $1,680.
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For the reasons discussed above, the
FAA has determined that this document:
(1) Involves a proposed regulation which
is not major under Executive Order
12291 and (2) is not a significant rule
pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities because of the minimal cost of
compliance per airplane ($280). A copy
of a draft regulatory evaluation
prepared for this action is contained in
the regulatory docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend § 39.13 of Part 39 of
the Federal Aviation Regulations as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
48 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1883); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

British Aerospace (BAe): Applies to Model
BAC 1-11 series airplanes equipped with
RF.D. inflatable escape slides, identified
in BAe BAC 1-11 Service Bulletin 25—
PM5908, Revision 2, dated November 9,
1984, and BAC 1-11 Service Bulletin 25—
PM5843, dated November 24, 1988,
certificated in any category. Compliance
is required within 5 months after the
effective date of this AD,

To prevent failure of the emergency escape
slide deployment system, accomplish the
following, unless previously accomplished:

A. Modify the R.F.D. emergency escape
slide system in accordance with BAC 1-11
Service Bulletin 25-PM5908, Revision 2, dated
November 8, 1884 and BAC 1-11 Service
?;&eun 25-PM5943, dated November 24,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region,

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the

accomplishment of the modification required
by this AD,

All persons affected by this directive
who have not already received the

appropriate service information from the
manufacturer may obtain copies upon
request to British Aerospace, Inc,,
Librarian, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

Issued in Seattle, Washington, on May 21,
1987.
Frederick M. Isaac,
Acting Director, Northwest Mountain Region,
[FR Doc. 87-12527 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[File No. 852 3238]

Puritan-Bennett Aero Systems Co.;
Proposed Consent Agreement With
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of Federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require,
among other things, an El Segundo,
California seller of fire and smoke
protection masks from claiming that any
emergency escape mask or hood can
absorb, remove or filter out any
hazardous gas associated with fire, or
that any mask or hood can protect users
from any fire hazards, unless the claim
is substantiated and supported by a
scientific test. Respondent would be
required to retain for three years all test
reports or materials it uses as
substantiation for claims and would also
be required to make specified
disclosures on its packaging and in
advertisements.

DATE: Comments must be received on or
before August 3, 1987.

ADDRESS: Comments should be
addressed to: FTC/Office of the
Secretary, Room 1386, 6th Street and
Pennsylvania Avenue, NW. Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
FTC/$-4002, Joel Winston, Washington,
DC 20580. (202) 326-3153.
SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721,15 U.S.C.
46 and § 2.34 of the Commission's Rules

of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist, having been filed with
and accepted, subject to final approval,
by the Commission, has been placed on
the public record for a period of sixty
(60) days. Public comment is invited.
Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
§ 4.9(b)(14) of the Commission's Rules of
Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13

Fire and smoke Protection masks,
Trade practices.

United States of America Before Federal
Trade Commission

In the Matter of Purtitan-Bennett Aero
Systems Company, a corporation.

[File No. 8523238)

Agreement Containing Consent Order
To Cease and Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Puritan-
Bennett Aero Systems Company, a
corporation, and it is now appearing
that Puritan-Bennett Aero Systems
Company, and its parent corporation,
Puritan-Bennett Corporation, hereinafter
sometimes referred to as the companies,
are willing to enter into an agreement
containing an order to cease and desist
from the use of the Acts and practices
being investigated;

It is hereby agreed by and between
Puritan-Bennett Aero Systems Company
and Puritan-Bennett Corporation, by
their duly authorized officers, and
counsel for the Federal Trade
Commission that:

1. Proposed respondent, Puritan-
Bennett Aero Systems Company, is a
corporation organized, existing and
doing business under and by virtue of
the laws of the state of California, with
its office and principal place of business
located at 111 Penn Avenue, El Segundo,
California. It is a wholy-owned
subsidiary of Puritan-Bennett
Corporation. Puritan-Bennett
Corporation is a corporation organized,
existing and doing business under and
by virtue of the laws of the state of
Delaware, with its office and principal
place of business located at 8401 Indian
Creek Parkway, P.O. Box 25905,
Overland Park, Kansas.

2. The companies admit all the
jurisdictional facts set forth in the draft
of the complaint attached hereto.

3. The companies waive:

(a) Any further procedural steps;
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(b) The requirement that the contemplated hereby. They understand 1
Commission's decision contain a that once the order has been issued, It is Further Ordered That the

statement of findings of fact and
conclusions of law; and

(c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it, together with the
proposed complaint contemplated
thereby, will be placed on the public
record for a period of sixty (60) days and
information in respect thereto publicly
released. The Commission thereafter
may either withdraw its acceptance of
this agreement and so notify the
companies, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form, as the
circumstances may require) and
decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by the companies that the
law has been violated as alleged in the
proposed complaint attached hereto.

8. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2,34 of the
Commission’s Rules, the Commission
may, without further notice to the
companies, (1) issue its complaint
corresponding in form and substance
with the proposed complaint attached
hereto and its decision containing the
following order to cease and desist in
disposition of the proceeding and (2)
make information public in respect
thereto. When so entered, the order to
cease and desist shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time
provided by statute for other orders. The
order shall become final upon service.
Delivery by the U.S. Postal Service of
the complaint and decision containing
the agreed-to-order to the companies'
addresses as stated in this agreement
shall constitute service. The companies
waive any right they may have to any
other manner of service. The complaint
may be used in construing the terms of
the order, and no agreement,
understanding, representation, or
interpretation not contained in the order
or the agreement may be used to vary or
contradict the terms of the order.

7. The companies have read the
proposed complaint and order

they will be required to file one or more
compliance reports showing that they
have fully complied with the order. The
companies further understand that they
may be liable for civil penalties in the
amount provided by law for each
;'iol?tion of the order after it becomes a
inal.

Order
1

For the purpose of this Order, the
following definitions shall apply:

(1) “The Escape Fire and Smoke
Hood" shall mean the over-the-head
transparent Kapton hood manufactured
by Cybertronics, Ltd., a British company.

(2) “Competent and reliable scientific
test” shall mean a test in which persons
with skill and expert knowledge in the
field to which the test pertains conduct
the test and evaluate its results in an
objective manner using testing,
evaluation, and analytical procedures
that ensure accurate and reliable results.

1

It Is Ordered that respondent Puritan
Bennett Aero Systems Company, a
corporation, its parent corporation,
Puritan-Bennett Corporation, their
successors and assigns, (hereinafter
collectively “the companies™), and their
offices, agents, representatives, and
employees, directly or through any
corporation, subsidiary, division or
other device, in connection with the
advertising, offering for sale, sale or
distribution of the Escape Fire and
Smoke Hood or any other emergency
escape mask or hood, in or affecting
commerce, as “commerce” is defined in
the Federal Trade Commission Act, do
forthwith cease and desist from
representating, directly or by
implication:

a. That the mask or hood is capable of
absorbing, removing, filtering out, or
otherwise protecting the user from any
hazardous gas associated with fire
unless, at the time the representation is
made, the representation is true and the
companies possess and rely upon a
reasonable basis consisting of a
competent and reliable scientific test
that substantiates the representation.

b. That the mask or hood can protect
the user from any hazards associated
with fire unless, at the time the
representation is made, the
representation is true and the companies
possess and rely upon a reasonable
basis consisting of a competent and
reliable scientific test that substantiates
the representation.

following notice shall be inlcuded in all
advertising and promotional materials
for the Escape Fire and Smoke Hood, or
any other emergency mask or hood
manufactured or sold by the companies
that is incapable of absorbing, removing,
filtering or otherwise providing
significant protection from carbon
monoxide, if that advertising or
promotional material expressly or
impliedly represents that the device
protects the user from any hazard
associated with fire:

Notice: This device does not filter
carbon monoxide—a lethal gas
associated with fire.

Nothing contrary to, inconsistent with,
or in mitigation of the above required
language shall be used in any such
advertising or promotional material. In
print advertising and promotional
material, the above required language
shall appear in at least ten-point bold
type print, in clese conjunction with the
representation. In any television
advertising, film, videotape or slide
promotional material, the above
required language shall be included both
orally and visually in a manner designed
to ensure clarity and prominence. In
radio advertising, the above required
language shall be read in a clear
manner.

v

It is Further Ordered That the
following statement shall be included on
all package labels for the Escape Fire
and Smoke Hood, or any other
emergency mask or hood manufactured
or sold by the companies that is
incapable of absorbing, removing,
filtering or otherwise providing
significant protection from carbon
monoxide:

Warning: This device does not filter
carbon monoxide—a lethal gas
associated with fire.

The above required language shall be
printed in at least ten-point bold type
print. Nothing contrary to, inconsistent
with or in mitigation of the above
required language shall be used on any
such package label.

A%

It is Further Ordered that the .
companies shall deliver by certified mail
or in person a copy of this Order to all
present and future distributors and sub-
distributions of the Escape Fire and
Smoke Hood, or any other emergency
mask or escape hood marketed by either
of the companies, and instruct such
distributors and sub-distributors in
writing not to make any of the
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representations, directly or by
implication, prohibited by this Order.
Delivery shall be made within thirty (30)
days after the date of service on the
companies of this Order to all such
present distibutors and sub-distibutors.
For all such future distributors and sub-
distributors, delivery shall be made
prior to the time said distributors begin
distribution of the product.

VI

It is Further Ordered that, for three
years from the date that the
representations are last disseminated,
each company shall maintain and upon
request make available to the Federal
Trade Commission for inspection and
copying:

1. Al%materials upon which the
company relied to substantiate any
claim or representation covered by this
Order, and

2. All test reports, studies, surveys, or
other materials in its possession or
control or of which it has knowledge
that contradict, qualify, or call into
question such representation or the
basis upon which the company relied for
such representation.

VI

It is Further Ordered that each
company shall notify the Commission at
least thirty (30) days prior to any
proposed change in the company such
as dissolution, assignment, or sale
resulting in the emergence of a
successor corporation, the creation or
dissolution of subsidiaries, or any other
change in the corporation which may
affect compliance obligations arising out
of this Order.

Vil

1t is Further Ordered that the
companies shall, within sixty (60) days
after service of this Order upon them
and at such other times as the
Commission may require, file with the
Commission a report, in writing, setting
forth in detail the manner and form in
which they have complied or intend to
comply with this Order.

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, an
agreement to enter a proposed consent
order from Puritan-Bennett Aero
Systems Company.

The proposed consent order has been
placed on the public record for sixty (60)
days for receipt of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60 days,
the Commission will again review the

agreement and the comments received
and will decide whether it should
withdraw from the agreement and take
other appropriate action, or make final
the proposed order contained in the
agreement.

This matter concerns the Escape Fire
and Smoke Hood, a portable mask
designed to protect the user from smoke
and toxic gases in a fire, sold by Puritan-
Bennett Aero Systems Company.
Promotional materials for the Hood
make several gas removal claims
without disclosing that the device does
not remove carbon monoxide, probably
the most dangerous gas encountered in
fires.

The Commission’s complaint charges
Puritan-Bennett Aero Systems with
falsely representing in advertising for
the Hood that the device will filter out
all significant noxious or poisonous
gases associated with fire, and that it
will protect the user from all significant
hazards associated with gasses in a fire
for a reasonable amount of time. The
complaint further charges that, in light of
representations made by Puritan-
Bennett Aero Systems regarding the
capabilities of the Hood, the failure to
disclose that the device does not filter
carbon monoxide is a deceptive
practice.

The consent order contains provisions
designed to remedy the violations
charged and to prevent both Puritan-
Bennett Aero Systems and its parent
corporation, Puritan-Bennett
Corporation, from engaging in similar
acts and practices in the future. Part II of
the order prohibits direct or implied
representations that the Hood is capable
of filtering out any hazardous gases
associated with fire or protecting the
user from any significant hazards
associated with fire unless the
representations are true and the
companies possess adequate
substantiation.

Part III of the order provides that
when such claims are made and the
device does not provide significant
protection against carbon monoxide the
following disclosure must be made in
close conjunction with the claim:

Notice: This device does not filter
carbon monoxide—a lethal gas
associated with fire,

Part IV of the order provides that if
the device does not provide significant
protection from carbon monoxide its
package label must display the
following disclosure:

Warning: This device does not filter
carbon monoxide—a lethal gas
associated with fire.

The order also contains provisions
requiring dissemination of copies of the
consent order to all present and future

distributors and sub-distributors of the
Escape Fire and Smoke Hood, or any
similar device (Part V), retention of
records supporting and advertising
claims covered by this order (Part VI),
notification to the Commission of
changes in the companies’ corporate
structure (Part VII), and the submission
of a report to the Commission on
compliance with the terms of the order
(Part VIII).

The purpose of this analysis is to
facilitate public comment on the
proposed order. It is not intended to
constitute an official interpretation of
the agreement and order or to modify in
any way their terms.

Emily H. Rock,

Secretary.

[FR Doc. 87-12555 Filed 8-2-87; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF STATE
Bureau of Consular Atfairs
22 CFR Part 41

[Doc. No. SD-208]

Application for Nonimmigrant Visas

AGENCY: Bureau of Consular Affairs,
Department of State.

AcTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend Title 22, Part 41, § 41.110 to
provide for the designation of a place at
which an applicant for a nonimmigrant
visa shall make the application. Under
this proposed amendment an alien in
Mexico seeking entry as a nonimmigrant
temporary agricultural worker under
section 101(a)(15)(H)(ii)(a) of the
Immigration and Nationality Act, as
amended by the Immigration Reform
and Control Act of 1986, would be
required to apply at a consular office in
Mexico specifically designated for that
purpose rather than at the consular
office having jurisdiction over his or her
place of residence. The proposed
amendment is related to the
Department's effort to establish
procedures for the orderly and efficient
processing of large numbers of such
applications.

DATE: Comments must be submitted on
or before June 12, 1987.

ADDRESS: Send comments to the
Assistant Secretary of State for
Consular Affairs, Room 6811,
Department of State, Washington, DC,
20520.

FOR FURTHER INFORMATION CONTACT:
Cornelius D. Scully III, Director, Office
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of Legislation, Regulations and Advisory
Assistance, Visa Office, Department of
State, Room 1330, SA-1, Department of
State, Washington, DC 20520, (202) 663~
1184,

SUPPLEMENTARY INFORMATION: The
Immigration Reform and Control Act of
1986, Pub. L. 99-603, amended section
101(a)(15)(H)(ii) of the Immigration and
Nationality Act to establish two
separate subclassifications within that
classification—temporary agricultural
workers (H-2A) and other temporary
workers {H-2B). In addition, Pub. L. 99~
603 added a new section 218 to the Act
which codifies in a modified and
streamlined form the requirements and
procedures for adjudication of
application for the temporary labor
certification required to support a
petition to authorize the admission of
temporary agricultural workers. The
purpose of these amendments is to
provide to agricultural employers a legal
method to import needed foreign
temporary agricultural workers to
replace those workers whose
employment was illegal on whom these
employers had come to rely in the past.
It is anticipated that large numbers may
be admitted annually as temporary
agricultural workers under the amended
provisions and that the majority of them
will be nationals and residents of
Mexico. Each of those aliens will be
required to apply for and obtain a
nonimmigrant temporary worker visa.
For many years the volume of
applications by nationals of Mexico for
nonimmigrant temporary agricultural
workers visas has been very low, not
exceeding 2,000 in any year. For this
reason, the prospect of a sharp increase
in the volume of such applications poses
substantial administrative problems for
consular offices in Mexico, and thus, for
the Department of State generally.

In planning to meet this anticipated
substantial increase in workload, the
Department has taken into account the
manner in which temporary agricultural
workers are recruited and processed. It
is the Department’s understanding that
an agricultural employer or an
association of such employers seeks
authorization to import a group of
workers, possibly a group of several
hundred. Once the necessary
authorizations have been obtained and
the workers recruited, representatives of
the employer or the association pursue
the final processing for admission also
on a group basis. This understanding
leads the Department to believe that
these workers will be applying for
temporary worker visas in groups
organized by representatives of the
petitioner for the purpose of assuring

their orderly and timely arrival at the
worksites in the United States.

On the basis the Department has
examined the physical facilities of the
Embassy at Mexico City and the
consulates at various places in that
country. The office with the most
sizeable facilities for group processing
of large numbers of applicants is the
Consulate at Hermosillo. In addition,
that office is located in an area
convenient to the most likely entry
points for the groups and to the areas
from which the majority of the workers
are likely to come. The Department’s
study indicates that the Consulate
General at Ciudad Juarez and the
Consulate at Nuevo Laredo are suitable
back-up locations.

The Department's proposal
amendmnent to § 41.110 would not,
however, designate consular offices in
Mexico by name, but would rather
provide authority to designate these
offices for this purpose from time to
time. If the Department's expectations
as to the size of the H-2A program are
not realized or if other factors dictate
modification of the designated offices,
the necessary changes can be made
more simply and more expeditiously.

This rule is not considered to be a
major rule for purposes of E.O. 12291 nor
is it expected to have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

For these reasons set out in the
preamble, Title 22, Chapter [,
Subchapter E-Visas, Part 41 of the Code
of Federal Regulations, is proposed to be
amended as indicated below.

List of Subjects in 22 CFR Part 41

Visas, Nonimmigrants, Aliens, Visa
applications.

PART 41— AMENDED]

1. The authority citation for Part 41
continues to read as follows:
Authority: Sec. 104, 66 Stat. 174, 8 US.C.

1104; Sec. 108{b)(1), Pub. L. 95-105, 91 Stat.
847.

§41.110 [Amended]

2. In §41.110, paragraph (a), line five
is amended by removing the comma
after “§ 41.120," and adding immediately
after *§ 41.120" the language “and aliens
described in paragraph (c) of this
section,”.

3. Section 41.110 is further amended

by adding paragraph (c) to read:
§41.110 Place of
- . L . -

(c) Application by certain aliens in
Mexico. An alien in Mexico who is the
beneficiary of a petition approved under
section 2186 of the Act to accord him or
her a classification under section
101(a)(15)(H)(ii)(a) of the Act shall make
application for a visa under such section
to the consular officer in Mexico
designated by the Department of State
for such purpose.

Dated: May 12, 1987.
Joan M. Clark,
Assistant Secretary for Consular Affairs.
[FR Doc. 87-12546 Filed 6-2-87; 8:45 am]
BILLING CODE 4710-06-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 650
[FHWA Docket No. 87-10, Notice No. 21]

National Bridge Inspection Standards;

Frequency of inspection and
Inventory; Extension of Comment
Period

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Extension of comment period.

SUMMARY: The FHWA issued a notice of
proposed rulemaking (FHWA Docket
No. 87-10, 52 FR 11092, April 7, 1987, FR
Doc. 87-7469) which proposed to permit
States to increase the maximum time
interval between the inspections for
certain types or groups of bridges, as
opposed to retaining the mandatory
2-year interval as required under the
current regulations. The proposed
revisions would also require that States
identify those bridges having fracture
critical members or bridges which
warrant underwater inspection or other
special inspection consideration
including more frequent inspection for
certain types of bridges. Other proposed
revisions would permit bridge inspection
team leaders to be certified as
competent if they have received Level Il
certification as bridge safety inspectors:
would require that inventory data on
newly load posted, as well as modified
or newly completed bridges, be entered
into a State's record within 90 days: and
would provide State highway agencies
greater flexibility with which to use
available inspection resources in a cost-
effective manner. All comments to the
docket were to be received on or before
June 8, 1987. The comment period is
being extended to July 9, 1987. This
extension will provide more time for the
public to prepare responses to this
docket.
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DATE: Written, signed comments must
be received on or before July 9, 1987.
ADDRESS: Submit written, signed
comments, preferably in triplicate, to
FHWA Docket No. 87-10, Federal
Highway Administration, Room 4205,
HCC-10, 400 Seventh Street SW.,
Washington, DC 20580. All comments
received will be available for
examination at the above address
between 8:30 a.m. and 3:30 p.m., e.s.t.,
Monday through Friday, except legal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard.
FOR FURTHER INFORMATION CONTACT:
Mr. John ]. Ahlskog, Chief, Bridge
Management Branch, Bridge Division,
Office of Engineering, (202) 3664617, or
Mr. Michael J. Laska, Office of Chief
Counsel, (202) 366-1383, Federal
Highway Administration, 400 Seventh
Street SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p.m., e.s.t. Monday through Friday,
except legal holidays.
(23 U.S.C. 315; 49 CFR 1.48)

Issued on: May 29, 1987.
R.A. Barnhart,
Federal Highway Administrator.
[FR Doc. 87-12632 Filed 6-2-87; 8:45 am]
BILLING CODE 4910-22-M
e ML L s W

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
25CFR Part 76

Enroliment of Indians of the San
Pasqual Band of Mission Indians in
California

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Indian Affairs
(BIA) is proposing to revise the
regulations contained in Part 76
governing the enrollment of Indians in
the San Pasqual Band of Mission

Indians in California. The Band was
granted a judgment award by the United
States Claims Court in Docket 80-A. In
accordance with a judgment plan,
effective April 27, 1985, which was
Prepared pursuant to the Indian
Judgment Funds Distribution Act, as
amended, a portion of the judgment
fum}s is to be distributed on a per capita
basis to all tribal members living on
April 27, 1985. The proposed revision to
the regulations will provide procedures,
including a deadline for filing
applications, to govern the preparation
of a membership roll of the San Pasqual

Band as of April 27, 1985, which will
serve as the basis for the per capita
distribution of judgment funds. This Part
has been previously redesignated from
25 CFR Part 48 at 47 FR 13327, March 30,
1982.

DATE: Comments must be received on or
before July 6, 1967.

ADDRESS: Written comments should be
directed to the Branch of Tribal
Enroliment Services, Division of Tribal
Government Services, Room 1352 Main
Interior Building, Bureau of Indian
Affairs, 1951 Constitution Avenue, NW.,
Washington, DC 20245.

FOR FURTHER INFORMATION CONTACT:
Kathleen L. Slover, Branch of Tribal
Enroliment Services, Division of Tribal
Government Services, Bureau of Indian
Affairs, telephone number: (202) 343-
3592 (FTS: 343-3592).

SUPPLEMENTARY INFORMATION: This
proposed revision to a rule is published
in exercise of rulemaking authority
delegated by the Secretary of the
Interior to the Assistant Secre

Indian Affairs in the Departmental
Manual at 209 DM 8.

On November 21, 1983, the United
States Claims Court granted, in a
compromise settlement, an award
originally filed with the Indian Claims
Commission in Docket 80-A to the San
Pasqual Band of Mission Indians. Funds
to satisfy the award were appropriated
by Congress on January 3, 1984.

A judgment plan for the use and
distribution of the funds was prepared
pursuant to the Judgment Funds
Distribution Act of October 19, 1973, as
amended, 25 U.S.C. 1401 et seg., and
became effective on April 27, 1985. The
plan provides for eighty (80) per cent of
the award, less attorney fees and
litigation expenses and including all
interest and investment income accrued,
to be distributed in the form of per
capita payments by the Secretary of the
Interior in sums as equal as possible to
all tribal members born on or prior te
and living on the effective date of the
plan. To distribute the judgment funds,
the membership roll of the San Pasqual
Band of Mission Indians will have to be
brought current to April 27, 1985.

The regulations contained in Part 768
originally provided procedures for the
preparation of a membership roll of the
San Pasqual Band as of January 1, 1959,
and the authority to maintain a current
roll thereafter. No revision or
amendment has been made to the
regulations since they were promulgated
in 1960. Subsequent to the preparation
and the approval by the Secretary of the
January 1, 1959, membership roll, a
constitution and bylaws was adopted by
the San Pasqual Band of Mission

Indians and approved by the Secretary.
The constitution provided that
membership in the Band would be in
accordance with the regulations
contained in this Part 76. Although there
were procedures for maintaining a
current membership roll, no final
enrollment actions have occurred since
the completion of the 1959 roll.
Consequently, the membership roll of
the San Pasqual Band will have to be
brought current from January 1, 1959.

The proposed revision to Part 76 is
necessary to prepare a membership roll
of the San Pasqual Band of Mission
Indians as of April 27, 1985, both as a
result of the fact that the primary
purpose of the regulations as originally
promulgated was to prepare a roll as of
January 1, 1959, and as a result of the
time that has elapsed since the rule was
promulgated. The proposed revision is
to update and make miscellaneous
changes of an administrative nature,
including the elimination of sex-based
and gender specific terminology. With
one exception the proposed revision is
not intended to change the enrollment
requirements now in effect, i.e., those
requirements contained in § 76.14
Current membership roll. The exception
is the inclusion of a provision for the
enrollment of individuals who would
have qualified for inclusion on the
January 1, 1959, roll had they applied by
the deadline for filing applications.

The qualification for inclusion on the
Enrollment Committee needs to be
changed as a result of the time that has
elapsed since the promulgation of the
rule. Originally individuals had teo be
named on the June 30, 1910, Census Roll
of the San Pasqual Band of Mission
Indians to be qualified to serve on the
Enrollment Committee. The gualification
has been changed in the proposed
revision to provide that the indivdual's
name appears on the January 1, 1959,
membership roll. Also, the proposed
revision provides that the newly elected
Enroliment Committee will replace any
Enrollment Committee previously
elected under the regulations contained
in this Part 76. This is to remove any
question as to the status of the
Enrollment Committee originally elected
in the 1960's,

The stated purpose of the regulations
has been changed. The purpose stated in
the proposed revision to Part 76 is to
provide procedures to bring current the
membership roll of the San Pasqual
Band to serve as the basis for the
distribution of judgment funds awarded
the Band by the United States Claims
Court in Docket 80~A. The procedures
are being characterized as making
additions to and deletions from the
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January 1, 1959, membership roll.
Persons whose names appear on the
January 1, 1959, membership roll do not
need to reapply. However, verification
forms will be mailed to them at their last
known address to ascertain their current
names and addresses, if they are still
living and, if deceased, their dates of
death.

The qualifications for enrollment are
specified in § 76.4 of the proposed
revision to the rule. The establish
eligibility for enrollment individuals will
have to file or have filed on their behalf
applications on the prescribed form with
the Superintendent of the Southern
California Agency of the BIA by the
deadline specified in § 76.4. Application
forms filed after that date will be
rejected for failure to file on time
regardless of whether the applicant
otherwise meets the qualifications for
membership. Rejected applicants may
still, however, be considered
membership for future purposes.

To provide actual notice to as many
potentially eligible beneficiaries as
possible, the proposed revision provides
that Superintendent shall mail notices of
the preparation of the roll to all persons
whose names appear on the January 1,
1959, membership roll at the last
available address. Notices shall advise
individuals of the preparation of the roll
and the relevant procedures to be
followed including the qualifications for
enrollment and the deadline for filing
application forms.

The constitution and bylaws for the
San Pasqual Band refers to the
regulations contained in Part 786,
formerly Part 48. A draft, dated July 2,
19886, of the proposed revision to the
regulations contained in Part 76 was,
therefore, submitted to the Band for
review. At a regular meeting of the
General Council of the San Pasqual
Band of Mission Indians held on July 13,
1986, at which a quorum was present,
the draft of the revision was adopted by
a vote of 33 “for" and 3 “against." With
one exception the document which
follows is the same as the draft, dated
July 2, 1988, of the revision. The change
is to § 76.9 Enrollment Committee
election. Under paragraph (b) the
proposed draft had provided that the
term of office for the members of the
Enrollment Committee would be two (2)
years from the effective date of the
revision or from the date of their
election, whichever date was later. At
the regular meeting of the General
Council on July 13, 1986, the Enrollment
Committee was elected. Therefore, the
term of office for the Enrollment
Committee will be two (2) years from
the effective date of the revision. To

avoid any question or uncertainly,
especially after the proposed revision is
codified, the reference to the date of
election has been deleted and the
revision will read that the term of office
for the members of the Enrollment
Committee will be two (2) years from
the effective date of the revision.

The primary author of this document
is Kathleen L. Slover, Branch of Tribal
Enrollment Services, Division of Tribal
Government Services, Bureau of Indian
Affairs.

The policy of the Department of the
Interior is, whenever practical, to afford
the public an opportunity to participate
in the rulemaking process. Accordingly,
interested persons may submit written
comments, suggestions, or objections
regarding this proposed revision.

The Office of Management and Budget
has informed the Department of the
Interior that the information collection
requirements contained in this Part 76
need not be reviewed by them under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

The Department of the Interior has
determined that this is not a major rule
under E.O. 12291 because only a limited
number of individuals will be affected
and those individuals who are
determined eligible will be participating
in a per capita distribution made by the
Secretary of a relatively small amount of
funds.

The Department of the Interior has
determined that this rule will not have
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 801 et seq.,
because of the limited applicability as
stated above.

The Department of Interior has
determined that this rule does not
significantly affect the quality of the
human environment and, therefore, does
not require the preparation of an
Environmental Impact Statement under
section 102(2)(C) of the National
Environmental Policy Act of 1969, 42
U.S.C. 4334(2)(C).

List of Subjects in 25 CFR Part 76
Indians—claims, Indians—enrollment,

Accordingly, it is proposed that Part
76 of Subchapter F of Chapter 1 of Title
25 of the Code of Federal Regulations be
revised to read as follows:

PART 76—ENROLLMENT OF INDIANS
OF THE SAN PASQUAL BAND OF
MISSION INDIANS IN CALIFORNIA

Sec.
76.1 Definitions.

76.2 Purpose.

Sec.

76.3 Information collection.

76.4 Additions to and deletions from the
membership roll and the deadline for
filing application forms.

76.5 Notices.

76.6 Application forms.

76.7 Filing of application forms.

76.8 Verification forms.

76.9 Burden of proof.

76,10 Enrollment Committee election.

76,11 Review of applications by the
Enrollment Committee,

78,12 Action by the Superintendent.

76.13 Appeals.

76.14 Decision of the Assistant Secretary on
appeals.

76,15 Preparation, certification and
approval of the roll.

76.16 Special instructions.

Authority: 5§ US.C. 301; 25 US.C. 2and 9;
and 25 U.S.C. 1401 et seq., as amended.

§76.1 Definitions,

As used in these regulations:

“Adopted person' means a person
whose biological parents' parental rights
have been given to others to exercise by
court order.

“Assistant Secretary” means the
Assistant Secretary of the Interior for
Indian Affairs or an authorized
representative acting under delegated
authority.

“Band” means the San Pasqual Band
of Mission Indians in California.

“Census Roll” means the June 30,
1910, Census Roll of the San Pasqual
Band of Mission Indians.

“Commissioner” means the
Commissioner of Indian Affairs or an
authorized representative acting under
delegated authority.

“Descendant{s)” means those persons
who are the issue of the ancestor
through whom enrollment rights are
claimed; namely, the children,
grandchildren, etc. It does not include
collateral relatives such as brothers,
sisters, nephews, nieces, cousins, etc,, or
adpoted children, grandchildren, etc.

“Director” means the Area Director,
Sacramento Area Office, Bureau of
Indian Affairs or an authorized
representative acting under delegated
authority.

“Enrollment Committee” means a
committee of three (3) members whose
names appear on the membership roll of
the San Pasqual Band of Mission
Indians prepared as of January 1, 1959,
to assist in enrollment.

“General Council” means the
governing body of the San Pasqual Band
of Mission Indians which consists of all
members of the Band 18 years of age or
older.

“Living” means born on or before and
alive on the date specified.
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“Member(s)" means persons who
names appear on the membership roll of
the San Pasqual Band of Mission
Indians prepared as of January 1, 1959.

“Membership Roll” means the
membership roll of the San Pasqual
Band of Missien Indians prepared as of
January 1, 1959, and approved October
5, 1966.

“Plan” means the plan for the use and
distribution of judgment funds awarded
the San Pasqual Band of Mission
Indians by the U.S. Court of Claims in
Docket 80-A, prepared pursuant to the
Act of October 19, 1973, 25 U.S.C. 1401 et
seg., as amended, and effective April 27,
1985.

“Secretary" means the Secretary of
the Interior or an authorized
representative acting under delegated
authority.

“Sponsor"” means any person who
files an application for enrollment or
appeal on behalf of another person.

“Staff Officer” means the Enrollment
Officer or other person authorized to
prepare the roll.

“Superintendent” means the
Superintendent, Southern California
Agency, Bureau of Indian Affairs, or an
authorized representative acting under
delegated authority.

§76.2 Purpose.

The regulations in the Part 76 are to
provide procedures to bring current the
membership roll of the San Pasqual
Band of Mission Indians to serve as the
basis for the distribution of judgment
funds awarded the Band by the U.S.
Court of Claims in Docket 80-A.

§76.3 Information collection.

The Office of Management and Budget
has informed the Department of the
[nterior that the information collection
requirements contained in this Part need
not be reviewed by them under the
Paperwork Reduction Act (44 U.S.C.
3501 et segq.).

§76.4 Additions to and deletions from the
membership roli and the deadline for filing
application forms.

(a) The membership roll of the Band
shall be brought current to April 27,
1985, by:

(1) Adding the names of person living
on April 27, 1985, who are not enrolled
with some other tribe or band; and

(i} Who would have qualified for the
inclusion of their names on the January
1,1958, membership roll of the Band had
they filed applications within the time
prescribed, or

(ii) Who were born after January 1.
1959, and

(A) Are descendants of Indians whose
names appear as members of the Band

of the Census Roll, provided such
descendants possess one-eight (%) or
more degree of Indian blood of the Band,
or

(B) Are Indians who can furnish
sufficient proof to establish that they are
Y% or more degree of Indian blood of the
Band; and

(iii) Who file or have filed on their
behalf application forms with the
Superintendent, Southern California
Agency, Bureau of Indian Affairs, 3600
Lime Street, Suite 722, Riverside,
California 92501, by (90 Days from the
date of publication of the Final Rule in
the Federal Register). Application forms
filed after that date will be rejected for
failure to file on time regardless of
whether the applicant otherwise meets
the qualications for membership. Except
that members whose names appear on
the membership roll shall not be
required to file applications in
accordance with this paragraph.

(2) Deleting the names of members
who have relinquished in writing their
membership in the Band or who have
died since January 1, 1959, but prior to
April 27, 1985, for whom certified
documentation has been submitted.

(b) Members whose names appear on
the membership roll whose enrollment
was based on information subsequently
determined to be inaccurate may be
deleted from the roll subject to the
approval of the Assistant Secretary.

§76.5 Notices.

(a) The Director shall give notice to all
Directors of the Bureau of Indian Affairs
and all Superintendents within the
jurisdiction of the Director, of the
preparation of the roll for public display
in Bureau filed offices. Reasonable
efforts shall be made to place notices for
public display in community buildings,
tribal buildings, and Indian Centers.

{b) The Superintendent shall, on the
basis of available residence data,
publish and republish when advisable,
notices of the preparation of the roll in
appropriate locales utilizing media
suitable to the circumstances.

(c) The Superintendent shall mail
notices cf the preparation of the roll to
enrollees at the last address available.

(d) Notices shall advise of the
preparation of the roll and the relevant
procedures to be followed including the
qualifications for enrollment and the
deadline for filing application forms to
be eligible for enrollment. The notices
shall also state how and where
application forms may be obtained as
well as the name, address, and
telephone number of a person who may
be contacted for further inforamtion.

§76.6 Application forms.

(a) Application forms to be filed by or
for applicants for enrollment will be
furnished by the Director,
Superintendent, or other designated
persons, upon written or oral request.
Each person furnishing application
forms shall keep a record of the names
of individuals to whom forms are given,
as well as the control numbers of the
forms and the date furnished. Instruction
for completing and filing applications
shall be furnished with each form. The
form shall indicate prominently the
deadline for filing application forms.

(b) Among other information, each
application form shall contain:

(1) Certifcation as to whether
application form is for a biological child
or adopted child of the parent through
whom eligibility is claimed.

(2) If the application form is filed by a
sponsor, the name and address of
sponsor and relationship to applicant.

(3) A control number for the purpose
of keeping a record of forms furnished
interested individuals.

(4) Certification that the Information
given on the application form is true to
the best of the knowledge and belief of
the person filing the application form.
Criminal penalties are provided by
statute for knowingly filing false
information in such applications (18
U.S.C. 1001).

{c) Application forms may be filed by
sponsors on behalf of other persons.

(d) Every applicant or sponsor shall
furnish the applicant's mailing address
on the application form. Thereafter, the
applicant or sponsor shall promptly
notify the Superintendent of any change
in adddress, giving appropriate
identification of the application,
otherwise the mailing address as stated
on the from shall be acceptable as the
address of record for all purposes under
the regulations in this Part 76.

§ 76.7 Filing of application forms.

(a) Application forms filed by mail
must be postmarked no later than
midnight on the deadline specified.
Where there is no postmark date
showing on the envelope or the
postmark date in illegible, application
forms mailed from within the United
States, including Alaska and Hawaii,
received more that 15 days and
application forms mailed from outside of
the United States received more than 30
deys after the deadline specified in the
office of the Superintendent, will be
denied for failure to file in time.

(b) Application forms filed by
personal delivery must be received in
the office of the Superintendent no later
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than close of business on the deadline
specified.

(c) If the deadline for filing application
forms falls on Saturday, Sunday. legal
holiday, or other nonbusiness day, the
deadline will be the next working day
thereafter

§76.8 Verification forms.

The Superintendent shall mail a
verification form to each member at the
last available address to be completed
and returned. The verification form will
be used to ascertain the member's
current name and address and that the
member is still living, or if deceased, the
member's date of death. Name and/or
address changes will only be made if the
verification form is signed by an adult
member, if living, or the parent or
guardian having legal custody of a minor
member, or an authorized sponsor. The
verification form may be used by any
sponsor to notify the Superintendent of
the date of death of a member.

§76.9 Burden of proof.

The burden of proof rests upon the
applicant to establish eligibility for
enrollment. Documentary evidence such
as birth certificates, death certificates,
baptismal records, copies of probate
findings, or affidavits, may be used to
support claims of eligibility for
enrollment. Records of the Bureau of
Indian Affairs may be used to establish
eligibility. Except that where the
Enrollment Committee recommends the
deletion of the name of a member from
the membership roll, the burden of proof
is on the Enroliment Committee.

§76.10 Enroliment Committee election.

(a) At a regular or special meeting at
which there is a quorum, the General
Council shall elect (3) persons whose
names appear on the membership roll to
serve as members of the Enrollment
Committee and two (2) persons to act as
alternates to the Committee. The three
(3) persons receiving the highest number
of votes shall constitute the Enrollment
Committee of the Band and the persons
receiving the fourth and fifth highest
number of votes shall serve as alternate
members of the Enroliment Committee.
The person receiving the highest number
of votes shall serve as chairman of the
Enrollment Committee.

(b) The Band may elect the Enroliment
Committee prior to (the effective date of
the Final rule revising this Part 76). The
term of office for the members of the
Enrollment Committee shall be two (2)
years from (the effective date of the

Final rule revising this Part 76). The
Enrollment Committee, so elected, shall
replace any Enrollment Committee
previously elected under the regulations
contained in this Part 76.

§76.11 Review of applications by the
Enroliment Committee.

(a) The Superintendent shall submit
all applications to the Enrollment
Committee for review and
recommendations; except that, in the
cases of adopted persons where the
Bureau of Indian Affairs has assured
confidentiality to obtain the information
necessary to determine the eligibility for
enrollment or the individual or has the
statutory obligation to maintain the
confidentiality of the information, the
confidential information may not be
released to the Enrollment Committee,
but the Superintendent shall certify as to
the eligibility for enrollment of the
applicant to the Enroliment Committee.

(b) The Enrollment Committee shall
review all applications and make its
recommendations in writing stating the
reasons for acceptance or rejection for
enrollment.

(c) The Enrollment Committee shall
return the applications to the
Superintendent with its
recommendations and any additional
evidence used in determining eligibility
for enrollment within 30 days of receipt
of the applications by the Enrollment
Committee. The Superintendent may
grant the Enrollment Committee
additional time, upon request, for its
review.

(d) The Enrollment Committee shall
also submit the names of members it
recommends be deleted from the
membership roll to the Superintendent
stating in writing the reasons for such
deletions.

§76.12 Action by the Superintendent.

(a) The Superintendent shall accept
the recommendations of the Enrollment
Committee unless clearly erroneous.

(1) If the Superintendent does not
accept the tribal recommendation, the
Enrollment Committee shall be notified
in writing, by certified mail, return
receipt requested, or by personal
delivery, of the action and the reasons
therefor.

(2) The Enrollment Committee may
appeal the decision of the
Superintendent not to accept the tribal
recommendation. Such appeal must be
in writing and must be filed pursuant to
Part 62 of this chapter.

(b) The Superintendent, upon
determining an individual's eligibility,

shall notify the individual, parent or
guardian having legal custody of a
minor, or sponsor, as applicable, in
writing of the decision. If an individual
files applications on behalf of more than
one person, one notice of eligibility or
adverse action may be addressed to the
person who filed the applications.
However, the notice must list the name
of each person involved. Where an
individual is represented by a sponsor,
notification of the sponsor of eligibility
or adverse action shall be considered to
be notification of the individual.

(1) If the Superintendent determines
that the individual is eligible, the name
of the individual shall be placed on the
roll.

(2) If the Superintendent determines
that the individual is not eligible, he/she
shall notify the individual, parent or
guardian having legal custody of a
miner, or sponsor, as applicable, in
writing by certified mail, to be received
by the addressee only, return receipt
requested, and shall explain fully the
reasons for the adverse action and the
right to appeal to the Secretary. If
correspondence is sent out of the United
States, registered mail will be used. If a
certified or registered notice is returned
as "Unclaimed," the Superintendent
shall remail the notice by regular mail
together with an acknowledgment of
receipt form to be completed by the
addressee and returned to the
Superintendent. If the acknowledgment
of receipt is not returned, computation
of the appeal period shall begin on the
date the notice was remailed. Certified
or registered notices returned for any
reason other than “Unclaimed” need not
be remailed.

(c) Exept as provided in paragraph
(b)(2) of this section, a notice of adverse
action is considered to have been made
and computation of the appeal period
shall begin on the earliest of the
following dates:

(1) Of delivery indicated on the return
receipt;

(2) Of acknowledgment of receipt;

(3) Of personal delivery; or

(4) Of the return by the post office of
an undelivered certified or registered
letter.

(d) In all cases where an applicant is
represented by an attorney, the attorney
shall be recognized as fully controlling
the application on behalf of the
applicant and service on the attorney of
a document relating to the application
shall be considered to be service on the
applicant. Where an applicant is
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represented by more than one attorney,
service upon one of the attorneys shall
be sufficient.

(e) To avoid hardship or gross
injustice, the Superintendent may waive
technical deficiencies in applications or
other submissions, Failure to file by the
deadline does not constitute a technical
deficiency.

§76.13 Appeals.

Appeals from or on behalf of
applicants who have been denied
enrollment must be in writing and must
be filed pursuant to Part 62 of this
chapter, When the appeal is on behalf of
more than one person, the name of each
person must be listed in the appeal. A
copy of Part 62 of this chapter shall be
furnished with each notice of adverse
action.

§76.14 Decislon of the Assistant
Secretary on appeals.

The decision of the Assistant
Secretary on an appeal shall be final
and conclusive and written notice of the
decision shall be given the individual,
parent or guardian having legal custody
of the minor, or sponsor, as applicable.
The name of any person whose appeal
has been sustained will be added to the
roll.

§76.15 Preparation, certification and
approval of the roll.

(a) The staff officer shall prepare a
minimum of five (5) copies of the roll of
those persons determined to be eligible
for enrollment. The roll shall contain for
each person a roll number, name,
address, sex, date of birth, date of death,
when applicable, degree of Indian blood
and in the remarks column, name and
relationship of ancestor on the census
roll through whom eligibility was
established.

(b) A certificate shall be attached to
the roll by the Superintendent certifying
that to the best of his/her knowledge
and belief the roll contains only the
names of those persons who were
determined to meet the qualifications for
enrollment.

(c) The Director shall approve the roll.

§76.16 Special instructions.

To facilitate the work of the
Superintendent, the Assistant Secretary
may issue special instructions not
inconsistent with the regulations in this
Part 76.

Ronal D, Eden,

Acting Assistant Secretary, Indian A ffairs.
[FR Doe. 87-12552 Filed 6-2-87; 8:45 am)
BILLING CODE 4310-02-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD Regulation 6010.8-R]

Civilian Health and Medical Program of
the Uniformed Services (CAMPUS);
Implementation of a CHAMPUS DRG-
Based Payment System

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed amendment of rule,

SUMMARY: This proposed amendment
revises the comprehensive CHAMPUS
regulation, DoD 6010.8-R (32 CFR Part
199), pertaining to payment for inpatient
hospital services. This proposed
amendment implements a DRG-based
payment system, which is modeled on
the Medicare Prospective Payment
System, for CHAMPUS inpatient
hospital admissions occurring on or
after October 1, 1987. This proposed
amendment also revises the cost-sharing
requirements for beneficiaries other
than dependents of active duty
members. This cost-sharing change is
necessary under a DRG-based payment
system to ensure that cost-sharing
amounts are equitable. This amendment
also established an admission and
quality review system for CHAMPUS
inpatient hospital claims.

DATES: Written public comments must
be received on or before July 6, 1987.

~ADDRESS: Office of the Civilian Health
and Medical Program of the Uniformed
Services, (OCHAMPUS), Policy Branch,
Aurora, CO 80045.

FOR FURTHER INFORMATION CONTACT:
Stephen E. Isaacson, Policy Branch,
OCHAMPUS, telephone (303) 3861—4005.

SUPPLEMENTARY INFORMATION:
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1. Synopsis
A. Background

1. Congressional call for a CHAMPUS
DRG system

In 1983, Congress called on DoD to
establish a new method to pay hospitals
for inpatient care under CHAMPUS, to
be modeled after the recently
established prospective payment system
for the Medicare program. Rather than
just paying billed charges, the new
method was to pay fixed rates for
particular categories of medical care,
grouped into diagnosis-related groups,
or DRGs. This Congressional action was
followed by a 1986 law giving
CHAMPUS the practical ability to adopt
a new payment method by linking
hospital participation in Medicare with
that in CHAMPUS.

2. Purpose of the proposed rule for a
CHAMPUS DRG system

Paying on the basis of a fixed rate,
appropriate to the particular diagnosis
involved, has been shown to be an
equitable method of paying for hospital
care. The need for a system of this kind
is indicated by the rapidly increasing
CHAMPUS hospital costs, which have
been rising 50 percent faster than
hospital costs generally. CHAMPUS has
likely also suffered from the shifting of
costs to CHAMPUS from other third-
party payers that have implemented cost
controls. The CHAMPUS DRG system
described here is a proposed system on
which public comments are being
solicited. Following review of all public
comments, a final regulation will be
issued to implement the system
scheduled to become effective October
1, 1987.

3. Relationship to the CHAMPUS
Reform Initiative

This proposed rule to establish a
DRG-based payment system for
CHAMPUS is separate from, but
compatible with, the CHAMPUS Reform
Initiative, for which a contract
acquisition is now proceeding. When
implemented, the DRG rule will be
applicable to the six CHAMPUS Reform
demonstration states as well as the rest
of the United States.

B. Key Features of CHAMPUS DRG
System Modeled After Medicare's

1. Adjustments for different CHAMPUS
population

Consistent with the Congressional
intent, the proposed CHAMPUS system
is modeled closely on the Medicare
system. Although many of the
procedures for CHAMPUS are quite
similar to those in the Medicare system,
actual payment amounts and other
specifics are different. This is because of
important differences between the two
beneficiary populations. Medicare's
population is elderly, whereas
CHAMPUS beneficiaries are younger
and typically healthier.

2. Major Factors Built on Actual
CHAMPUS Experience

To account for major population
differences, it was necessary to develop
DRG-based financial information
specifically relating to CHAMPUS
patients . Actual payment amounts will
be calculated on the basis of actual
CHAMPUS hospital claims during a 12-
month period (July 1, 1986, through June
30, 1987), with adjustments for a number
of other factors. Based on hospital
claims, a standardized amount will be
calculated to represent the average
operating cost for treating all
CHAMPUS beneficiaries in all
aproximately 470 DRGs. Then, for each
DRG, a specific weighting factor will be
calculated to represent a comparison of
the cost of that DRG with the overall
average. The resulting set of specific
weighting factors will be different from
Medicare's, because the CHAMPUS set
will be based on actual experience
treating CHAMPUS patients.

3. Developing Cost Data Comparable to
Medicare's

In order to model the CHAMPUS DRG
system after Medicare’s, CHAMPUS
financial data, which is based on the
current CHAMPUS method of paying
billed charges, had to be converted to
something comparable to data under
Medicare, which is based on paying
only the costs of caring for Medicare
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patients. This conversion is achieved by
applying an appropriate cost-to-charge
ratio. The ratio to be used is the
established Medicare cost-to-charge
ratio (currently .66), which has been
calculated on the basis of actual
reported costs and charges from
essentially the same hospitals subject to
the CHAMPUS DRG system. Although
this ratio applied to Medicare patients, it
is reasonable to apply it to CHAMPUS
patients because the hospitals and their
respective charge structures are the
same. If anything, costs for younger and
healthier CHAMPUS patients are likely
lower. The reasonableness of applying
this cost-to-charge ratio to CHAMPUS
charge data is demonstrated by its
product: a standardized amount nearly
identical to that used by Medicare.

4. Adjustments to the Standardized
Amount for Certain Factors

Like Medicare's system, the proposed
CHAMPUS DRG system will adjust the
standard amount to take account of
several other cost factors: The indirect
costs of medical education in teaching
hospitals, compensation for bad debts
attributable to CHAMPUS patients, and
an inflation factor to update the base
year data to FY 1988. Inflation
adjustments will also be made in the
future, as they are for Medicare, to
update payment amounts. Unlike
Medicare, however, CHAMPUS will not
include adjustments based on an urban
versus rural hospital distinction,
because recent evidence indicates there
is no substantial basis for such a
distinction. Nor will CHAMPUS follow
Medicare's original phased
implementation approach of regional
and hospital-specific adjustments.
Phasing is unnecessary because hospital
operations have adjusted to the DRG
payment method (now fully
implemented under Medicare), and
CHAMPUS, unlike Medicare, is typically
a very small portion of the hospital's
income.

5. Special Treatment for Qutlier Cases

Like Medicare's system, the
CHAMPUS DRG system will recognize
that there are certain cases which turn
out to be so different from the normal
experience that they should be handled
separately for purposes of
reimbursement. Thus, CHAMPUS will
provide special reimbursement rules like
Medicare's for long length-of-stay
outliers and for cost outliers. For
balance, CHAMPUS will also have a
short-stay outlier provision.

8. Pass-Throughs for Capital Costs and
Education Expenses

The proposed CHAMPUS DRG
system, like Medicare's, will also have
separate reimbursement provisions to
take account of the relationship of
certain hospital costs to treating
CHAMPUS patients: Capital costs and,
for teaching hospitals, the direct costs of
medical education. Like for Medicare,
these will be handled as pass-throughs,
except that, because CHAMPUS lacks
necessary data to do otherwise, these
gdjustments will be made on an annual

asis.

7. Exclusion of Certain Hospitals and
Hospital Services

In general, all hospitals in the United
States are subject to the proposed
CHAMPUS DRG payment method
except for psychiatric, rehabilitation,
alcohol/drug abuse, long-term care and
several other very specialized hospitals.
Similar specialized units that are part of
other hospitals are also exempt. In
addition, several specialized services in
DRG-covered hospitals are also exempt
from DRG-based payment, including all
psychiatric and substance abuse
services, kidney acquisition and heart
and liver transplantation. Services of
hospital-based physicians are also
excluded.

8. Quality Assurance Monitoring

To assist in assuring the quality,
reasonableness, and appropriateness of
care provided CHAMPUS beneficiaries
under the DRG-based payment system,
an admission and quality review
requirement will be established.
CHAMPUS is pursuing appropriate
arrangements with the Health Care
Financing Administration to undertake
this important activity in conjunction
with current Professional Review
Organization activities under Medicare.
Among the matters that will receive
priority attention is the establishment of
effective methods to prevent premature
hospital discharges.

C. Impact of DRG System on
Beneficiary Cost-Sharing

1. Reduced Beneficiary Cost-Share
Based on Reduced Payments

From the beneficiary's standpoint, the
new CHAMPUS payment system will
have a very positive impact. By reducing
the payment amount for hospitals, the 25
percent cost-share retired members and
their dependents must pay will now be
applied to a much lower amount. As a
result, the average cost-share per
hospital stay will be reduced from about
$1,000 to about $750.

2. Revised Cost-Share Calculation
Method To Assure Fairness

From the hospital’s standpoint the use
of an average payment amount is fair
because although some cases will
actually cost more than the DRG
payment, some will cost less and overall
they will even out. This, however, does
not fit individual beneficiaries who do
not have repeated events that overall
even out, Thus, without some special
rule, where a particular case would have
actual charges less than the DRG
amount, the benficiary would have to
pay 25 percent of the higher DRG
amount, and would be worse off under
the new system. Therefore, a special
rule is being established to base the
beneficiary’s cost-share calculation on
the average per diem amount rather
than the DRG-based per admission
amount. Under this method, a
beneficiary whose care would have cost
less than the DRG amount because his
length-of-stay was less than the average
will have a reduced cost-share that
reflects the shorter stay. Thus, based on
the reduced payment amounts to
hospitals and the per diem calculation
method, beneficiaries will pay much less
under the DRG system.

D. Conclusion

In accord with Congressional intent,
this proposed rule is modeled very
closely on the Medicare system, with
appropriate adjustments, particularly to
account for the different CHAMPUS
population. CHAMPUS payments will
be fair and more in line with Medicare
payment rates. The products of this
proposed rule will be more reasonable
CHAMPUS costs for both the
government, which will save more than
$200 million annually, and beneficiaries,
who will have much lower cost-shares,
and prudent incentives for hospitals to
provide quality, cost-effective care.

IL. Background

A. CHAMPUS Reimbursement—Current
Procedures

In FR Doc. 77-7834, appearing in the
Federal Register on April 4, 1977, (42 FR
17972), the Office of the Secretary of
Defense published its regulation, DoD
6010.8-R, "Implementation of the
Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS),"
as Part 199 of this title. DoD Regulation
6010.8-R was reissued in the Federal
Register on July 1, 1986 (51 FR 24008).

Paragraph 199.6(e) of DoD 6010.8-R
provides for reimbursement of hospitals
and skilled nursing facilities on the
basis of billed charges/set rates, cost-
related reimbursement similar to that
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used under title XVIII of the Social
Security Act (Medicare), or prospective
reimbursement. CHAMPUS has
traditionally reimbursed these providers
of care based on the providers' billed
charges. Because of these procedures,
CHAMPUS has been subject to rapidly
increasing costs far in excess of the
general rate of inflation. This resulted
not only from increases in hospitals’
charges, but also from the shifting of
costs as other third-party payers
implemented cost-controlling
reimbursement procedures.

B. Department of Defense Authorization
Act, 1984

The Department of Defense
Authorization Act, 1984, amended title
10, chapter 55, section 1078(j)(2)(A) and
provided CHAMPUS with the statutory
authority to reimburse institutional
providers based on diagnosis-related
groups (DRGs). Specifically, it provides
that payments “shall be determined to
the extent practicable in accordance
with the same reimbursement rules as
apply to payments to providers of
services of the same type under title
XVIII of the Social Security Act."

C. Consolidated Omnibus Budget
Reconciliation Act, 1986

On April 7, 1986, the President signed
the Consolidated Omnibus Budget
Reconciliation Act which contained a
provision requiring hospitals which
participate in Medicare also to
participate in CHAMPUS for inpatient
services. Because of questions regarding
the effect of this provision, it was
amended by Pub. L. 99-514, section
1895(B)(6), which was signed by the
President on October 22, 1986. This
amendment requires all providers
participating in Medicare also to
participate in CHAMPUS for inpatient
hospital services provided pursuant to
admissions to hospitals occurring on or
after January 1, 1987,

I11. General Description of Champus
DRG-Based Payment System

A. Scope

Under the CHAMPUS DRG-based
payment system, payment for the
operating costs of inpatient hospital
services furnished by hospitals subject
to the system (generally short-term,
acute-care hospitals) is made on the
basis of prospectively determined rates
and applied on a per discharge basis
using Diagnosis Related Groups (DRCs).
DRG payments will include an
allowance for indirect medical
education costs. Additional payments
will be made for capital costs, direct
medical education costs and outlier

cases. Under the CHAMPUS DRG-based
payment system, a hospital may keep
the difference between its prospective
payment rate and its operating costs
incurred in furnishing inpatient services,
and is at risk for operating costs that
exceed its payment rate.

B. Modeled on Medicare’s Prospective
Payment System (PPS)

The CHAMPUS DRG-based payment
system is modeled on the Medicare PPS
which was implemented October 1, 1983,
The Medicare PPS is based on an
interim final rule which was published
in the Federal Register on September 1,
1983 (48 FR 39752) and updated
periodically since then. Although many
of the procedures in the CHAMPUS
DRG-based payment system are similar
or identical to the procedures in the
Medicare PPS, the actual payment
amounts, DRG weights, and certain
procedures are different. This is
necessary because of the differences in
the two programs, especially in the
beneficiary population. While the vast
majority of Medicare beneficiaries are
over age 85, CHAMPUS beneficiaries
are considerably younger (almost
exclusively under age 65) and generally
healthier. Moreover, some services,
notably obstetric and pediatric services,
which are nearly absent from Medicare
claims comprise a large part of
CHAMPUS services.

1. DRGs Used

The CHAMPUS DRG-based payment
system will use the same 472 DRGs used
in the Medicare PPS (the DRGs are
actually numbered through 473, but DRG
438 is no longer valid).

2. Assignment of Discharges to DRGs

OCHAMPUS will use the Health Care
Financing Administration (HCFA)
“Grouper" system to classify specific
hospital discharges within DRGs so that
each hospital discharge is appropriately
assigned to a single DRG based on
essential data abstracted from the
inpatient bill for that discharge.

a. The classification of a particular
discharge will be based on the patient's
age, sex, principal diagnosis (that is, the
diagnosis established, after study, to be
chiefly responsible for causing the
patient's admission to the hospital),
secondary diagnoses, procedures
performed and discharge status.

i. It is the hospital's responsibility to
submit the information necessary for the
FI to assign a discharge to a DRG.

ii. When the discharge data is
inadequate (i.e., the FI is unable to
assign a DRG based on the submitted
data), the bill will be returned to the
hospital for the additional information.

b. Each discharge will be assigned to
only one DRG (related, except as
provided in section IILB.2.c. of this
preamble, to the patient’s principal
diagnosis) regardless of the number of
conditions treated or services furnished
during the patient’s stay.

¢. When the discharge data submitted
by a hospital show a surgical procedure
unrelated to a patient's principal
diagnosis, the bill will be returned to the
hospital for validation and verification.
The DRG classification system will
provide a DRG and an appropriate
weighting factor, for the group of cases
for which the unrelated diagnosis and
procedure are confirmed.

C. Beneficiary Eligibility
1. Change of Eligibility Status

If a beneficiary is eligible for
CHAMPUS coverage during any part of
his/her inpatient confinement, the claim
shall be processed as if the beneficiary
was eligible for the entire stay, This
applies if the beneficiary loses eligibility
during the stay or gains eligibility during
the stay. Day and cost outliers are to be
paid except in those cases where a
beneficiary loses eligibility during the
confinement. In such cases, any
additional costs which are incurred after
loss of eligibility and which result from
either a long-stay outlier or cost outlier
will not be payable.

2. Change of Sponsor Status

The beneficiary's status is to be
determined based on his/her sponsor's
status at the time of admission, or the
first day of actual eligibility during the
confinement. A subsequent change in
status is to be disregarded in the
calculation of the cost-share for that
particular hospital admission.

D. Basis of Payment
1. Hospital Billing

Under the CHAMPUS DRG-based
payment system, hospitals are required
to submit claims (including itemized
charges) in accordance with paragraph
199.7(b) of the CHAMPUS regulation,
DoD 6010.8-R. The CHAMPUS fiscal
intermediary will assign the appropriate
DRG to the claim based on the
information contained on the claim.

2. Payment on a Per Dicharge Basis

Under the CHAMPUS DRG-based
payment system, hospitals are paid a
predetermined amount per discharge for
inpatient hospital services furnished to
CHAMPUS beneficiaries
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3. Claims Priced as of Date of Discharge

All claims reimbursed under the
CHAMPUS DRG-based payment system
are to be priced as of the date of
discharge, regardless of when the claim
is submitted. Any adjustments to such
claims will also be priced as of the date
of discharge.

4, Payment in Full

The DRG-based amount paid for
inpatient hospital services is the total
CHAMPUS payment for the inpatient
operating costs (as described in section
1ILD.5. of this preamble) incurred in
furnishing services covered by the
CHAMPUS. The full prospective
payment amount is payable for each
stay during which there is at least one
covered day of care, except as provided
in section IV.E.4.a.i. of this preamble.
Thus, certain items related or incidental
to the treatment of the patient, but
which might not otherwise be covered,
are included in the DRG-based payment.

5. Inpatient Operating Costs

The CHAMPUS DRG-based payment
system provides a payment amount for
inpatient operating costs, including:

a. Operating costs for routine services;
such as the costs of room, board, and
routine nursing services;

b. Operating costs for ancillary
services, such as radiology and
laboratory services furnished to hospital
inpatients:

<(:j. Special care unit operating costs,
an

d. Malpractice insurance costs related
to services furnished to inpatients,

6. Discharges and Transfers

A. Discharges. A hospital inpatient is
discharged when:

i. The patient is formally released
from the hospital (release of the patient
to another hospital, or a leave of
absence from the hospital, will not be
recognized as a discharge for the
purpose of determining payment under
the CHAMPUS DRG-based payment
system); or

ii. The patient dies in the hospital.

b. Transfers. Except as provided
under section I11.D.6.a. of this preamble,
a discharge of a hospital inpatient is not
counted for purposes of the CHAMPUS
DRG-based payment system when the
patient is transferred:

i. From one inpatient area or unit of
the hospital to another area or unit of
the hospital;

ii. From the care of a hospital included
under the CHAMPUS DRG-based
bayment system to the care of another
hog_pital paid under this system;

iii. From the care of a hospital
included under the CHAMPUS DRG-

based payment system to a hospital or
unit that is excluded from the
prospective payment system under the
provisions of section I11.D.7.¢. of this
preamble.

iv. From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of
another hospital or hospital unit not
officially determined to be excluded
from the CHAMPUS DRG-based
payment system under section II1.D.7.e.
of this preamble.

¢. Payment in full to the discharging
hospital. The hospital discharging an
inpatient under section IILD.8.a. of this
preamble is paid in full, in accordance
with section IILD.4. of this preamble.

d. Payment to a hospital transferring
an inpatient to another hospital. If a
hospital paid under the CHAMPUS
DRG-based payment system transfers
an inpatient to another such hospital, as
described in section IILD.6.ii. through v.
of this preamble, the transferring
hospital is paid a per diem rate for each
day of the patient's stay in that hospital,
not to exceed the DRG-based payment
amount that would have been paid if the
patient had been discharged to another
seiting. The per diem rate is determined
by dividing the appropriate prospective
payment rate by the average length of
stay for the specific DRG into which the
case falls. However, if a discharge is
classified into DRG No. 385 (Neonates,
died or transferred) or DRG No. 456
(Burns, transferred to another acute care
facility), the transferring hospital is paid
full, in accordance with section 111.D 4.
of this preamble.

e. Additional payments to transferring
hospitals. A transferring hospital may
qualify for an additional payment
(determined in accordance with section
IV.E.4.b. of this preamble) for
extraordinarily bigh-cost cases that
meet the criteria for cost-outliers as
described in section IV.E.4.b. of this
preamble.

7. Applicability of the DRG system

a. Areas affected. The CHAMPUS
DRG-based payment system will apply
to hospitals’ services in the fifty states,
the District of Columbia, and Puerto
Rico. In order to ensure continuity
among CHAMPUS claims (and cost-
shares), there are no provisions for
exempting services in states which have
implemented a separate DRG-based
payment system or any other similar
payment system designed to control the
costs of hospital services. The DRG-
based payment system shall not be used
with regard to services rendered outside
the fifty states, the District of Columbia,
or Puerto Rico.

b. Services subject to the CHAMPUS
DRG-based payment system. All
normally covered inpatient hospital
services furnished to CHAMPUS
beneficiaries by hospitals in section
IILD.7.d. of this preamble are subject to
the CHAMPUS DRG-based payment
system.

¢. Services exempt from the
CHAMPUS DRG-based payment
system.The following hospital services,
even when provided in a hospital
subject to the CHAMPUS DRG-based
payment system, are exempt from the
CHAMPUS DRG-based payment system
and shall be reimbursed under the
procedures for billed charges/set rates.

i. Services provided by hospitals
exempt from the DRG-based payment
system as defined in section IILD.7.e. of
this preamble.

ii. All services which would otherwise
be paid under one of the psychiatric
DRGs which are numbers 424-432.

iii. All services which would
otherwise be paid under one of the
substance abuse DRGs which are
numbers 433-438.

iv. All services related to kidney
acquisition by Renal Transplantaticn
Centers.

v. All services related to a heart
transplantation which would otherwise
be paid under DRG 103.

vi. All services related to liver
transplantation when the transplant is
performed in a CHAMPUS-authorized
liver transplantation center.

vii. All professional services provided
by hospital-based physicians which,
under normal CHAMPUS requirements,
would be billed by the hospital. For
radiology and pathology services
provided by hospital-based physicians,
any related non-professional (i.e.,
technical) component of these services
is included in the DRG-based payment
and cannot be billed separately. The
professional services of hospital-based
physicians must still be billed by the
hospital, but they must be billed on
either a HCFA 1500 or a CHAMPUS 501.
Payment for these services will be
determined under the allowable charge
methodology used for other professional
services.

d. Hospitals subject to the CHAMPUS
DRG-based payment system. All
hospitals within the fifty states, the
District of Columbia, and Puerto Rico
which are authorized to provide services
to CHAMPUS beneficiaries are subject
to the DRG-based payment system
except for those in section IIL.D.7.¢e. of
this preamble.

e. Hospitals and hospital units exempt
from the CHAMPUS DRG-based
payment system. The following types of
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hospitals and hospital units are exempt.
The CHAMPUS fiscal intermediary will
be responsible for determining if a
hospital or unit is exempt from the
CHAMPUS DRG-based payment
system.

i. Psychiatric hospitals. A psychiatric
hospital which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
psychiatric hospital which does not
participate in Medicare to be exempt
from the CHAMPUS DRG-based
payment system, it must be primarily
engaged in providing, by or under the
supervision of a psychiatrist, psychiatric
services for the diagnosis and treatment
of mentally ill persons (see paragraph
199.6(b)(4)(iv) of DoD 6010.8-R for
specific criteria).

ii. Rehabilitation hospitals. A
rehabilitation hospital which is exempt
from the Medicare prospective payment
gystem is also exempt from the
CHAMPUS DRG-based payment
system. In order for a rehabilitation
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria as
required for Medicare in § 412.23 of Title
42 CFR.

iti. Alcohol/drug hospitals. An
alcohol/drug hospital which is exempt
from the Medicare prospective payment
system is also exempt from the
CHAMPUS DRG-based payment
system. In order for an alcohol/drug
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria as
required for Medicare in 42 CFR 412.23.

iv. Psychiatric, rehabilitation and
alcohol/drug units (distinct parts). A
psychiatric, rehabilitation or alcohol/
drug unit which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
distinct unit which does not participate
in Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria as
required for Medicare in 42 CFR 412.23.

v. Long-term hospitals. A long-term
hospital which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
long-term hospital which does not
participate in Medicare to be exempt
from the CHAMPUS DRG-based
payment system, it must have an
average length of inpatient stay greater
than 25 days:

(a) As computed by dividing the
number of total inpatient days (less

leave or pass days) by the total number
of discharges for the hospital’s most
recent fiscal year; or

(b) As computed by the same method
for the immediately proceding six-month
period, if a change in the hospital's
average length of stay is indicated.

vi. Sole community hospitals. Any
hospital which has qualified for an
exemption from the Medicare
prospective payment system as a sole
community hospital and has not given
up that classification is exempt from the
CHAMPUS DRG-based payment
system.

vii. Christian Science sanitoriums. All
Christian Science sanitoriums (as
defined in paragraph 199.6(b)(4)(vii) of
DoD 6010.8-R) are exempt from the
CHAMPUS DRG-based payment
system.

viii. Cancer hospitals. Any hospital
which qualifies as a cancer hospital
under the Medicare standards and has
elected to be exempt from the Medicare
prospective payment system is exempt
from the CHAMPUS DRG-based
payment system. :

1x. Hospitals outside the 50 States, the
District of Columbia, and Puerto Rico. A
hospital is excluded from the
CHAMPUS DRG-based payment system
if it is not located in one of the fifty
States, the District of Columbia, or
Puerto Rico.

f. Hospitals which do not participate
in Medicare. It is not required that a
hospital be a Medicare-participating
provider in order to be an autheorized
CHAMPUS provider. However, any
hospital which is subject to the
CHAMPUS DRG-based payment system
and which otherwise meets CHAMPUS
requirements but which is not a
Medicare-participating provider (having
completed a HCFA-1561, Health
Insurance Benefit Agreement, and a
HCFA-1514, Hospital Request for
Certification in the Medicare/Medicaid
Program) must complete a participation
agreement with CHAMPUS. By
completing the participation agreement,
the hospital agrees to accept the
CHAMPUS-determined allowable
amount as payment in full for its
services. The CHAMPUS-determined
allowable amount will be based on the
CHAMPUS DRG-based payment system
for services subject to this system and
on the hospital's billed charges (as
described in the CHAMPUS regulation)
for services exempt from the CHAMPUS
DRG-based payment system. Any
hospital which does not participate in
Medicare and does not complete a
participation agreement with
OCHAMPUS will not be authorized to
provide services to CHAMPUS
beneficiaries. These participation

agreements will be completed only upon
request of the hospital to OCHAMPUS,
A copy of the participation agreement is
at Addendum 1 to this notice.

IV. Determination of Payment Amounts

The actual payment for an individual
claim under the CHAMPUS DRG-based
payment system is calculated by
multiplying the adjusted standardized
amount by a weighting factor specific to
each DRG.

A. Data Sources

In order to calculate the DRG weights
and the adjusted standardized amount
for the CHAMPUS DRG-based payment
system, we will use data collected for all
CHAMPUS hospital claims for the 12-
month period from July 1, 1986, through
June 30, 1987.

B. Development of the Database

Before calculating the DRG weights
and standardized amount, certain
modifications to the database of
hospital claims will be made.

1. Records for Exempt Hospitals

Since certain hospitals will be exempt
from the CHAMPUS DRG-based
payment system (see section IIL.D.7.e of
this preamble), records from these
hospitals will be deleted from the
database.

2. Interim Bills

The DRG payment will be full
payment for a complete hospital stay.
Therefore, in those instances where a
hospital has submitted one or more
interim bills for a long length of stay, the
interim bills will be deleted from the
database and only final, total bills will
be used.

3. Unallowable Charges

All charges relating to services which
are not included in the DRG payment
will be removed from the database.
These services include emergency room,
outpatient services, ambulance, home
health visits, professional fees, and
other similar services.

4. Exempt Services

All charges related to exempt
services, primarily psychiatric and
substance abuse DRGs, will be removed
from the database.

5. Combined Mother/Newborn Bills

During at least part of the database
period, hospitals were permitted to bill
maternity services on a single claim.
Since the CHAMPUS DRG-based
payment system has separate DRGs for
deliveries (the mother's care) and for
newborn care, those claims for which
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the services were combined into a single
charge will be removed from the
database.

6, Record Errors

All records which contain errors of
any type (e.g. the record cannot
positively be matched to a specific
hospital because of an error in the
provider name or number) will be
removed from the database.

C. DRG Weighting Factors

The DRG weights reflect the relative
resource consumption associated with
each DRG. That is, the weight reflects
the average resources required by all
hospitals to treat a case classified as a
specific DRG relative to the resources
required to treat cases in each of the
other DRGs. All weights have been
standardized to a theoretical average
weight of 1.0 which is the average
weight of all CHAMPUS claims in the
data base. (This is the relative weight of
the national average charge per
discharge in section IV.C.2.e. of this
preamble.)

1. Inapplicability of Medicare Weights

Although the Health Care Financing
Administration has developed DRG
weights for use in the Medicare
Prospective Payment System, we have
elected not to use them. A comparison
of preliminary weights developed from
CHAMPUS data to the Medicare
weights showed no consistent patterns
between the two groups. Sometimes
CHAMPUS values exceeded Medicare's
while in other instances the reverse
occurred., This was not unexpected,
since our beneficiary population is so
different from Medicare's.

2. Calculation of DRG Weights

The CHAMPUS weights are derived
from charges. Although the Medicare
weights were derived from costs, a
HCFA study concluded that there is a
strong correction between weights
based on costs and weights based on
charges. The CHAMPUS weights will
not reflect standardization for capital or
direct medical education expenses,
since HCFA has concluded that it makes
little difference whether charge data
used for weighting are standardized for
these two factors. However, the charges
were standardized for indirect medical
education differences.

_The CHAMPUS DRG weights will be
discharge-weighted. Specifically, the
denominator used to calculated each
weight represents the national average
Cha.tge per discharge for the average
batient. This differs from the current
Mefiicm methodology under which the
weights are hospital-weighted. We don't

believe this will affect the payment
amount since payment is calculated by
multiplying the weight by the
stan ized amount which is also
discharge-weighted. In order to calculate
the DRG relative weights the following
procedures will be followed.

a. Grouping of charges. All di
records in the database will be grouped
by DRG using the Medicare grouper
program.

b. Remove DRGs 469 and 470. DRGs

469 and 470 represent discharges with
invalid data or diagnoses insufficient for
DRG assignment purposes. Therefore,
we will remove these records from the
database.

¢. Indirect medical education
standardization. To standardize the
charges for the cost effects of indirect
medical education factors, each teaching
hospital's charges will be divided by 1.0
plus the following ratio on a hospital-
specific basis:

number of beds

2.0 % [é"’ + number of interns + residents)°4°5 o 1.0‘]

Initially, the number of interns and
residents will be derived from the most
recently available HCFA cost-report
data, and the number of beds will be
those reported on the most recent AHA
Annual Survey of Hospitals. In
subsequent recalculations of weights,
the data will be available on the annual
reports submitted by hospitals to the
fiscal intermediaries (see section IV.E.3.
of this preamble).

d. Calculation of DRG average
charges. After the standardization for
indirect medical eduction, an average
charge for each DRG category will be
computed by summing charges in a DRG
and dividing that sum by the number of
records in the DRG.

e. Calculation of national average
charge per discharge. A national
average charge per discharge will be
calculated by summing all charges and
dividing that sum by the total number of
records from all DRG categories.

f. DRG relative weights. DRG relative
weights will be calculated for each DRG
category by dividing each DRG average
charge by the national average charge.

3. Procedures for DRGs for Which a
Weight Cannot Be Calculated

If there are any DRGs which have no
occurrences in the data base, we will
use the Medicare weight until we are
able to develop a weight based on
CHAMPUS data. We do not expect this
to be a problem, since a preliminary
evaluation of a partial year's data
revealed only two DRGs with no
occurrences. Moreover, such DRGs
would occur so infrequently that their
impact would be negiligible.

4. Updating DRG Weights

Medicare is required to adjust the
DRG relative weights under the
Prospective Payment System annually to
ensure that the weights reflect the use of
new technologies and other practice
pattern changes that affect the relative
use of hospital resources among DRG
categories. If Medicare merely adjusts
existing DRG weights, CHAMPUS will
update its weights by adjusting them
according to the percentage change
(positive or negative) in each Medicare
weight. If, however, a new DRG is
created, CHAMPUS will calculate a
weight for it using a six-month charge
sample (if available) and the
methodology described above. In
addition, at least every three years
CHAMPUS will recalculate all DRC
weights using CHAMPUS charge data
and the methodology described above.

D. Calculation of the Adjusted
Standardized Amont

The adjusted standardized amount
represents the adjusted average
operating cost for treating all
CHAMPUS beneficiaries in all DRCs
during the database period. This figure
involves a number of adjustments which
are described below. The CHAMPUS
standardized amount does not include
any regional or hospital-specific
operating cost elements, because
CHAMPUS charges generally represent
a small percentage of each hospital's
total revenues, and because hospitals
have already adjusted their operating
practices in response to the Medicare
Prospective Payment System. Moreover,
these distinctions will no longer be
recognized by Medicare when the
CHAMPUS DRG-based payment system
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is implemented. There is no urban/rural
distinction, because we believe the cost
variations between urban and rural
hospitals have narrowed considerably
gsince the inception of the Medicare
Prospective Payment System.

The following procedures will be
followed in calculating the CHAMPUS
adjusted standardized amount.

1. Apply the Cost to Charge Ratio

In this step each charge is reduced to
a representative cost by using the
Medicare cost to charge ratio. We
believe use of this ratio to reduce
CHAMPUS ratio. We believe use of this
ratio to reduce CHAMPUS charges to
costs is fully justified. First, the current
charges being made to CHAMPUS
include a number of costs which are not
actually attributable to CHAMPUS
beneficiaries, and the Medicare costs
represent an identifiable, justifiable, and
consistently-used standard for
determining government payments for
health care services. Second, the ratio
has been derived by HCFA based on
actual reported costs and charges in
5.573 hospitals which are almost
exclusively the same hospitals subject
to the CHAMPUS DRG-based payment
system. Last, the ratio represents
hospital's costs for providing services to
Medicare beneficiaries. Since, by
definition, our beneficiaries are younger
and undoubtedly healthier, we believe
our beneificiaries would actually use
fewer hospital resources on average for
the same diagnosis than Medicare
beneficiaries. Thus, use of the Medicare
cost to charge ratio actually has a built
in buffer to ensure that our payments
are reasonable.

The Medicare cost to charge ratio as
published in the Federal Register on
September 3, 1988 is .66.

2. Increase for Bad Debts

We recognize bad debts of our
Leneficiaries as a legitimate hospital
expense, and we will increase the base
standardized amount by .01 in order to
reimburse hospitals for bad debt
expenses attributable to CHAMPUS
beneficiaries. We believe this .01 factor
(which is a 1.5 percent increase)
represents our share of hospitals’ bad
debts based on the Health Care
Financing Administration's experience
(as reported on hospitals' cost reports)
that their bad debts equal slightly less
than 5 percent of cost-shares. Since
CHAMPUS cost-shares range up to 25
percent (depending on the category of
beneficiary), 5 percent of that amount is
approximately 1 percent of total
allowable amounts. We believe this is a
liberal estimate based on the worst-case
assumptions that our bad debt

experience would be as bad as
Medicare's and that all beneficiaries are
retirees or their dependents. Actually, a
large percentage of our beneficiaries
have other primary insurance or
supplemental coverage and are not
responsible for any out-of-pocket
expenses.

3. Update for Inflation

Each record in the database will be
updated to fiscal year 1988 using a
factor equal to 1.07. Thereafter, any
recalculation of the adjusted
standardized amount will use an
inflation factor equal to the hospital
market basket index used by HCFA in
their Prospective Payment System.

4, Preliminary Non-Teaching
Standardized Amount

At this point indirect medical
education costs have been removed
through standardization in the weight

methodology and direct medical
education costs have been removed
through the application of the Medicare
cost-to-charge ratio which does not
include direct medical education costs.
Therefore, a non-teaching standardized
amount will be computed by dividing
aggregate costs by the number of
discharges in the database.

5. Preliminary Teaching Standardized
Amount

A separate standardized amount will
be calculated for each teaching hospital
to reimburse for indirect medical
education expenses. This will be done
by multiplying the non-teaching
standardized amount by 1.0 plus each
hospital's indirect medical education
factor (see section IV.C.2.c. of this
preamble). In order to conform to
Medicare procedures, for FY 1989 the
following formula will be used to
determine each hospital's indirect
medical education factor.

1.5 X [(1.0 +

6. System Standardization

The preliminary standardized
amounts will be further standardized
using a factor which equals total DRG
payments using the preliminary
standardized amounts divided by the
sum of all costs in the database
(updated for inflation). To achieve
standardization, each preliminary
standardized amount will be divided by
this factor. This step is necessary so that
total DRG system outlays, given the
same distribution among hospitals and
diagnoses, are equal whether based on
DRGs or on charges reduced to costs.

7. Updating the Standardized Amounts

For years subsequent to the initial
year, the standardized amounts will be
updated by the Medicare annual update
factor, unless the standardized amounts
are recalculated.

E. Adjustments to the DRG-Based
Payment Amounts

There are several adjustments to the
basic DRG-based amounts (the weight
multiplied by the adjusted standardized
amount) which can be made.

1. Capital Costs

CHAMPUS will reimburse hospitals
their actual capital costs as reported
annually to the CHAMPUS fiscal

number of interns + residents) '5795_ 1.0
number of beds f

intermediary (see section IV.E.3. of this
preamble). Payment for capital costs
will be made annually based on the
ratio of CHAMPUS inpatient days to
total inpatient days applied to the
hospital's total allowable capital costs.
Allowable capital costs are those
specified in Medicare Regulation 42 CFR
413.130.

a. Capital costs include:

i. Net depreciation expense.

ii. Leases and rentals (including
license and royalty fees) for the use of
assets that would be depreciable if the
provider owned them outright (except in
certain cases).

iii, Betterments and improvements
that extend the estimated useful life of
an asset at least 2 years beyond its
original estimated useful life or increase
the productivity of an asset significantly
over its original productivity.

iv. The cost of minor equipment that
are capitalized rather than charged off
to expense.

v. Interest expense incurred in
acquiring land or depreciable assets
(either through purchase or lease) used
for patient care.

vi. Insurance on depreciable assets
used for patient care or insurance that
provides for the payment of capital-
related costs during business.
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vii. Taxes on land or depreciable
assets used for patient care.

viii. For proprietary providers, a
return on equity capital.

b. Servcies, facilities, or supplies
provided by supplying organizations. If
services, facilities, or supplies are
provided to the hospital by a supplying
organization related to the hospital
within the meaning of Medicare
Regulation 42 CFR 413.17, then the
hospital must include in its capital-
related costs, the capital-related costs of
the supplying organization, However, if
the supplying organization is not related
to the provider within the meaning of
§ 413.17, no part of the charge to the
provider may be considered a capital-
related cost unless the services,
facilities, or supplies are capital-related
in nature and:

i. The capital-related equipment is
leased or rented by the provider;

ii. The capital-related equipment is
located on the provider’s premises; and

iii. The capital-related portion of the
charge is separately specified in the
charge to the provider.

2. Direct Medical Education Costs

CHAMPUS will reimburse hospitals
their actual direct medical education
costs as reported annually to the
CHAMPUS fiscal intermediary (see
section IV.E.3. of this preamble). Such
direct medical education costs must be
for a teaching program approved under
Medicare Regulation 42 CFR 413.85,
Payment for direct medical education
costs will be made annually based on
the ratio of CHAMPUS inpatient days to
total inpatient days applied to the
hospital's total allowable direct medical
education costs. Allowable direct
medical education costs are those
specified in Medicare Regulation 42 CFR
413.85.

a. Direct medical education costs
generally include:

i. Formally organized or planned
programs of study usually engaged in by
providers in order enhance the quality
of care in an institution.

ii. Nursing schools.

iii. Medical education of
paraprofessionals (e.g., radiologic
technicians).

b. Direct medical education costs do
not include:

i. On-the-job training or other
activities which do not involve the
actual operation or support, except
through tuition or similar payments, of
an approved education program.,

ii. Patient education or general health
awareness program offered as a service
to the community at large.

3. Information Necessary for Payment of
Capital and Direct Medical Education
Costs

Any hospital subject to the
CHAMPUS DRG-based payment system
which wishes to be reimbursed for
allowed capital and direct medical
education costs must submit a report to
the CHAMPUS fiscal intermediary. Such
report is to be submitted within three
months of the end of the hospital's
Medicare cost-reporting period and shall
cover the one-year period corresponding
to the hosapital's Medicare cost-
reporting period. The first such report
may cover a period of less than a full
year—{from the effective date of the
CHAMPUS DRG-based payment system
to the end of the hospital's Medicare
cost-reporting period. All costs reported
to the CHAMPUS fiscal intermediary
must correspond to the costs reported
on the hospital's Medicare cost-report.
(If these costs change as a result of a
subsequent audit by Medicare, the
revised costs are to be reported to the
CHAMPUS fiscal intermediary within 30
days of the date the hospital is notified
of the change.) The report must be
signed by the hospital official
responsible for verifying the amounts.

The following information must be
reported to the CHAMPUS fiscal
intermediary.

a. The hospital's name.

b. The hospital's address.

c. The hospital's CHAMPUS provider
number.

d. The hospital's Medicare provider
number.

e. The period covered—this must
correspond to the hospital's Medicare
cost-reporting period.

f. Total inpatient days provided.

8. Total CHAMPUS inpatient days
provided.

h. Total allowable capital costs.

i. Total allowable direct medical
education costs.

j- Total full-time equivalents for:

i. Residents.

ii. Interns

k. Total inpatient beds as of the end of
the cost-reporting period. If this has
changed during the reporting period, an
explanation of the change must be
provided.

L. Title of official signing the report.

m. Reporting date.

4, Outliers

CHAMPUS will adjust the DRG-based
payment to a hospital for atypical cases.
These outliers are those cases that have
either an unusually short length-of-stay
or extremely long length-of-stay or that
involve extraordinarily high costs when
compared to most discharges classified

in the same DRG. Recognition of these
outliers is particularly important, since
the number of CHAMPUS cases in many
hospitals is relatively small, and there
may not be an opportunity to "average
out"” DRG-based payments over a
number of claims.

a. Length-of-stay outliers. The
CHAMPUS DRG-based payment system
uses both short-stay and long-stay
outliers, and both are reimbursed using
a per diem amount. In calculating the
per diem amount, we have used the
geometric mean length-of-stay instead of
the arithmetic mean because DRG
length-of-stay data are highly skewed. In
each DRG, the number of length-of-stay
values at the high end of the distribution
are not matched by the number at the
low end. This results because there is no
upper bound to possible length-of-stay
values, yet there is a lower bound of
zero. Therefore, the geometric mean
serves as a more reliable measure of
central tendency than the arithmetic
mean which is disproportionately
affected by unbounded values at the
high end of the distribution. Of courses,
the geometric mean will always be
lower than the arithmetic mean, so this
will serve to increase the per diem
amounts paid for outliers.

All length-of-stay outliers will be
identified by the fiscal intermediary
when the claims are processed, and
necessary adjustments to the payment
amounts will be made automatically.

1. Short-stay outliers. (a) Any
discharge with a length-of-stay (LOS)
less than 1.94 standard deviations from
the DRG’s geometric LOS shall be
classified as a short-stay outlier. In
determining the actual short-stay cutoff,
the calculation will be rounded down to
the nearest whole number, and any stay
equal to or less than the short-stay
cutoff will be considered a short-stay
outlier.

(b) Short-stay outliers will be
reimbursed at 200 percent of the per
diem rate for the DRG for each covered
day of the hospital stay, not to exceed
the DRG amount. The per diem rate
shall equal the DRG amount divided by
the geometric mean length-of-stay for
the DRG. We have decided to use 200
percent of the per diem because hospital
costs are proportionately higher during
the initial days of a hospital stay.

i1, Long-stay outliers. (a) Any
discharge with a length-of-stay (LOS)
exceeding the lesser of 1.94 standard
deviations or 17 days from the DRG's
geometric LOS will be classified as a
long-stay outlier. In determining the
actual long-stay cutoff, the calculation
will be rounded down to the nearest
whole number, and any stay greater




20740

Federal Register / Vol. 52, No. 106 / Wednesday, June 3, 1987 / Proposed Rules

than the long-stay cutoff will be
considered a long-stay outlier.

(b) Long-stay outliers will be
reimbursed the DRG-based amount plus
80 percent of the per diem rate for the
DRG for each covered day of care
beyond the long-stay outlier cutoff. The
per diem rate will equal the DRG
amount divided by the geometric mean
length-of-stay for the DRG.

b. Cost outliers. Any discharge which
does not meet the length-of-stay outlier
criteria and has standardized costs that
exceed a threshold of the greater of two
times the DRG-based amount or $13,500
will be classified as a cost outlier. The
standardized costs will be calculated by
multiplying the total charges by .66 and
adjusting this amount for indirect
medical education costs by using the
procedures in section IV.C.2.c. of this
preamble, Cost outliers will be
reimbursed the DRG-based amount plus
60 percent of all costs exceeding the
threshold. Additional payment for cost
outliers will be made only upon request
by the hospital.

F, Example DRG Weights and Adjusted
Standardized Amount

For example purposes only, we have
calculated sample DRG weights and the
adjusted standardized rate from a
database similar to that which will be
used to calculate the final weights and
rates. The database we used was for
less than a full year and consisted of
claims from 1986. While these sample
DRG weights and adjusted standardized
rate should approximate the final
weights and rate, we expect some
changes to occur. Table 1 at the end of
this Notice of Proposed Rulemaking
contains the sample weights for the top
25 DRGs (by frequency) along with the
geometric mean length-of-stay for each.
We have also provided the Medicare
weight for each DRG for comparison
purposes. Table 1 also provides the
sample adjusted standardized amount,

V. Charges to Beneficiaries
A. Cost-Shares

1. Purpose of Cost-Share

CHAMPUS beneficiaries are required
by law to make a contribution tro the
cost of hospital services. It has always
been the intent that the cost-sharing
responsibility be less for dependents of
active duty members than for other
classes of beneficiaries. Thus, the
inpatient cost-share for dependents of
active duty members has been a
relatively minor per diem amount, while
other beneficiaries were required to pay
25 percent of the allowed amounts.
Under DRG-based reimbursement,
though, payment of a percentage of the
allowed amount can result in vastly

different cost-shares than under a
reimbursement system based on billed
charges. Under a test of DRG-based
reimbursement which we conducted in
South Carolina, we encountered
instances where the cost-share
calculated at 25 percent of the DRG-
based amount exceeded the hospital's
billed charge. We have, therefore,
revised the cost-sharing requirements
for beneficiaries other than dependents
of active duty members for services
subject to the CHAMPUS DRG-based
payment system. There is no charge to
the cost-sharing requirements for these
beneficiaries for services which are
exempt from the CHAMPUS DRG-based
payment system or for services in
exempt hospitals or in other institutional
providers. The revised procedures are
intended to:

a. Result in approximately the same
total cost-sharing percentages as under
the current procedures. Thus, while the
percentage may be different in
individual cases, on average the
percentage will be essentially the same.

b. Eliminate or minimize instances in
which the CHAMPUS beneficiary pays
more under the CHAMPUS DRG-based
payment system than under
reimbursement based on billed charges.

c. Maintain the current distinction in
cost-sharing between dependents of
active duty members and other classes
of beneficiaries.

d. Include incentives to control
utilization.

e. Be easily understood by
beneficiaries and easy for fiscal
intermediaries to administer.

2. Calculation of Cost-Share Amounts
for Beneficiaries Other Than
Dependents of Active Duty Members

a. The cost-share will be a specific per
diem amount. The per diem amount will
be calculated as follows:

i. Determine the total charges for
services subject to DRG-based payment
for beneficiaries other than dependents
of active duty members during the same
database period used for determining
the DRG weights and rates.

ii. Reduce the total charges to costs by
using the Medicare cost to charge ratio
(plus the .01 factor for bad debts) used
in determining the adjusted
standardized amount in section IV.D.1.
of this preamble.

iii. Divide this amount by the total
number of patient days for these
beneficiaries. This amount will be the
average cost per day for these
beneficiaries.

iv. Multiply this amount by .25. In this
way total cost-sharing amounts will
continue to be 25 percent of the
CHAMPUS-determined allowable

amount. This ig the per diem cost-gshare
to be used for these beneficiaries.

b. The per diem amount will be
required for each actual day of the
beneficiary's hospital stay except for the
day of discharge.

c. As we did for the DRG weights and
adjusted standardized amount, we have
calculated a sample per diem cost-share.
The sample per diem amount is $128.45.
We are providing this amount for
information only, since we also expect it
to change somewhat when we publish
the final rule.

3. Cost-Shares for Dependents of Active
Duty Members

No changes will be made to the cost-
sharing requirements for dependents of
active duty members.

B. Services or Supplies Specifically
Excluded from Payment

Charges for services and supplies
specifically excluded from CHAMPUS
payment and which are not related to
the treatment regimen (e.g., private room
accommodation differential if the
private room was not medically
necessary and was requested by the
beneficiary, or television charges) will
be the responsibility of the beneficiary.

C. Hospital Days Beyond that Deemed
Medically Necessary

Under the CHAMPUS DRG-based
payment system, the DRG amount is
considered full payment for any hospital
stay up to the long-stay outlier cutoff as
described in section IV.E4.a.ii. of this
preamble. Any charges for days beyond
the long-stay outlier cutoff which are
deemed not medically necessary will be
the responsibility of the beneficiary.

VI. Admission and Quality Review

A. Objectives of Review System

1. To ensure that the services
provided are reasonable and necessary
for the care or treatment of the
particular patient and are provided at an
appropriate level of provider.

2. To determine whether patterns of
inappropriate admissions or other
practices exist which indicate abuse,
including an intent to circumvent the
CHAMPUS DRG-based payment
system.

3. To enforce statutory exclusions
which are medically related.

B. Responsibility for Review

The admission and quality review
requirements under the CHAMPUS
DRG-based payment system are based
on and generally duplicate those under
the Medicare prospective payment
system. This function will be performed
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under contract by professional
organizations which are qualified to
conduct admission and quality reviews.

C. Hospital Cooperation

All hospitals which particpate in
CHAMPUS and submit claims to the
fiscal intermediaries are required to
provide all information necessary for the
review activity to comply with its
responsibilities. Therefore, hospitals are
required to provide all the information
needed to perform the review functions
outlined in this section. A hospital
which does not cooperate in this activity
will be subject to termination as a
CHAMPUS-certified provider.

D. Areas of Review

Reviews are required in the following
areas:

1. Admissions

The following areas will be reviewed
to determine whether inpatient care is
medically necessary and whether
services were delivered in the most
appropriate setting.

a. All transfers of CHAMPUS
beneficiaries from a hospital or hospital
unit subject to the CHAMPUS DRG-
based payment system to another
hospital or hospital unit.

b. All CHAMPUS admissions to a
hospital or hospital unit subject to the
CHAMPUS DRG-based payment system
which occur within seven calendar days
of discharge from a hospital or hospital
unit subject to the CHAMPUS DRG-
based payment system

c. All CHAMPUS cases under review
for any other reasons.

d. A 5 percent random sample of all
other CHAMPUS admissions for each
hospital subject to the CHAMPUS DRG-
based payment system. If the number of
unnecessary CHAMPUS admissions for
a hospital is more than 2.5 percent of
this sample or three cases (whichever is
greater) for any quarter, all CHAMPUS
admissions for that hospital must be
reviewed during the following quarter.

e. All CHAMPUS admissions in any
DRGs which have been specifically
identified by OCHAMPUS, Review of
these admissions must be performed on
a prepayment basis.

2. Admission Pattern Monitoring

In order to ensure that discharges are
appropriate, admissions will be
reviewed for those hospitals identified
as having significant increases in
quarterly discharges.

3. DRC Validation

The review activity will be
responsible for ensuring that the
diagnostic and procedural information

reported by hospitals on CHAMPUS
claims which is used by the fiscal
intermediary to assign claims to DRGs is
correct and matches the information
contained in the medical records. In
order to accomplish this, the following
review activities will be done.

a. Review 100 percent of all claim
adjustments submitted by hospitals
which result in the assignment of a
higher weighted DRG.

b. Review 100 percent of all claims
classified as DRG 468.

c. The requirements for physician
certification as to the major diagnoses
and procedures and the physician’s
acknowledgement of annual receipt of
the penalty statement as contained in
the Medicare Regulation 42 CFR 412.46
must be met for all CHAMPUS claims
subject to the CHAMPUS DRG-based
payment system.

d. Review a sample of claims each
quarter for each hospital based on the
following schedule.

Universe size
1-25 10
26-90 19
91-150 25
151-400 30
401-900 45
901-1700 50
1701 or more 3%

4, Outlier Review

Reviews will be performed on 50
percent of the claims which qualify for
additional payment as a long-stay
outlier or as a cost-outlier for each
hospital subject to the CHAMPUS DRG-
based payment system. The review must
ensure that the additional days or costs
were medically necessary and met all
other requirements for CHAMPUS
coverage. In addition, all claims which
qualify as short-stay outliers will be
reviewed to ensure that the admission
was medically necesssary and that the
discharge was not premature.

5. Procedure Review

All claims for procedures identified by
OCHAMPUS as subject to a pattern of
abuse will be reviewed.

E. Fiscal Intermediary Actions as a
Result of Review

1. Findings Related to Individual Claims

When it is determined through the
review process that a hospital has
misrepresented admission, discharge, or
billing information, or has taken an
action that results in the unnecessary
admission of an individual entitled to
benefits, unnecessary multiple

admissions of an individual, or other
inappropriate medical or other practices
with respect to beneficiaries, the fiscal
intermediary shall as appropriate:

a. Recoup (in whole or in part) any
amounts paid for the inpatient hospital
services related to such an unnecessary
admission or subsequent readmission
and provide the hospital with a notice of
appeal rights; or

b. Require the hospital to take other
corrective action necessary to prevent
or correct the inappropriate practice.

c. Notify OCHAMPUS, Office of
Program Integrity, of all such actions.

2. Findings Related to a Pattern of
Inappropriate Practices

In all cases where detection is made
of a pattern of inappropriate admissions
and billing practices that have the effect
of circumventing the CHAMPUS DRG-
based payment system, the
OCHAMPUS, Office of Program
Integrity, will be notified of the hospital
and practice involved.

VII. Application of Double Coverage
Rules

Normal double coverage procedures,
as contained in section 199.8 of DoD
6010.8-R and in OCHAMPUS
implementing instructions, are to be
followed with the following
modification. In all double coverage
situations, payment shall be based on
the DRG amount, Where the DRG
amount is greater than the billed amount
and the primary insurance has paid the
full billed charge, CHAMPUS will pay
the difference up to the DRG amount.
Conversely, if the DRG amount is less
than the billed charge, CHAMPUS shall
make no payment if the primary
insurance has paid an amount equal to
or greater than the DRG amount.

VIIIL. Appeals

The procedures contained in section
199.10 of DoD 6010.8-R apply to appeals
regarding the CHAMPUS DRG-based
payment system. Since the following
areas are established by regulation,
appeals are not available for
controversies regarding the
establishment of:

A. Diagnosis related groups (DRGs);

B. The methodology for the
classification of inpatient discharges
within the DRGs; or

C. Appropriate weighting factors that
reflect the relative hospital resources
used with respect to discharges within
each DRG,
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IX. Other Required Information
A. Effective Date

The procedures contained in this
proposed rule are to be applicable to all
admissions occurring on or after
October 1, 1987, excepl! for claims for
services provided in Hawaii.
Implementation of these procedures in
Hawaii will be delayed to coincide with
the start-work date for the contractor for
Hawaii under the CHAMPUS Reform
Initiative. We estimate this will occur in
April 1988.

B. Paperwork Reduction Act

Section IV.E.3. of this preamble
describes a reporting requirement which
is subject to the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507). As required by that Act,
OCHAMPUS has requested Office of
Management and Budget (OMB)
approval of these requirements.

C. Coordination of Proposed Rule

This amendment is being published in
the Federal Register for proposed
rulemaking at the same time it is being
coordinated within the Department of
Defense and with other interested
agencies so that consideration of both
internal and external comments and
publication of the final rule can be
expedited.

IX. Impact Analysis

A, Executive Order 12291 and the
Regulatory Flexibility Act

Executive Order 12291 requires that a
regulatory impact analysis be performed
on any major rule. A “major rule” is
defined as one which would:

Result in annual effect on the national
economy of $100 million or more;

Result in a major increase in costs of
prices for consumers, any industries,
any government agencies, or any
geographic regions; or

Have significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or import markets.

The Regulatory Flexibility Act
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues
regulation which would have a
significant impact on a substantial
number of small entities. For purposes of
the Regulatory Flexibility Act, we
consider small entities to include all
nonprofit and most for-profit hospitals.

Under both the Executive Order and
the Regulatory Flexibility Act, such
analyses must, when prepared, examine

regulatory alternatives which minimize
unnecessary burden or otherwise assure
that regulations are coet-effective.

We are treating this proposed rule as
a major rule under Executive Order
12291, since we anticipate that the
changed reimbursement procedures
required by this proposed rule will result
in annual program savings exceeding
$100 million. The Department of Defense
Authorization Act, 1984, which provides
the authority for CHAMPUS to use a
DRG-based payment system, allows
some administrative discretion in the
implementation of such a reimbursement
system. Therefore, this analysis
examines the major features of the
system and the rationale for each.

Because of the extensive changes this
proposed rule will cause in our methods
for paying for inpatient hospital
services, we are providing the following
discussion which, when combined with
the rest of this preamble, constitutes a
preliminary regulatory impact analysis
and a preliminary and voluntary
regulatory impact/flexibility analysis.
We solicit comments and factual
information that would enable us to
describe and quantify in greater detail
the effects of the rule in the final rule.

B. The Problem of Increased CHAMPUS
Costs

The rapidly rising costs of health care
have been the focus of numerous studies
and have resulted in many efforts to
curb the rise. Most notable of these
efforts is the implementation of the
Medicare Prospective Payment System
(PPS) which was implemented in
October 1983. Although the PPS was
required to be “budget neutral,” it has
had a significant impact, not only on
Medicare, but also on the delivery of
health care services to the public as a
whole. CHAMPUS has unquestionably
benefitted from this in certain respects,
but nevertheless our costs continue to
rise at an unacceptable rate. For
example, a comparison of CHAMPUS
data for FY 1985 to FY 1983 shows that,
while the number of admissions and the
average length-of-stay have decreased,
the cost per admission has increased
19.4 percent, the cost per inpatient day
has increased 26.2 percent and total
CHAMPUS expenditures for inpatient
care increased 11.1 percent. This trend
continued into FY 1986 with total
hospital costs increasing 19.0 percent
from FY 1985, although admissions
during that year also increased by nine
percent. Average length-of-stay
remained the same.

We attribute these increases to
several factors. The first is inflation, but
since inflation in the economy as a
whole has slowed considerably, its role

in the increases is minor. A second
contributing factor is the absence of
traditional supply and demand forces
operating to curb excessive
expenditures, although, like inflation,
this has been checked somewhat in
recent years, particularly by the
Medicare PPS and other similar
programs. A third factor which is
significant is CHAMPUS'® practice or
reimbursing hospitals based on their
billed charges. This creates no incentive
for hospitals to control costs, and, in
fact, creates the opposite incentive. This
ties into the fourth factor which is cost-
shifting to billed charge payers such as
CHAMPUS from other third-party
payers which have placed limitations on
payments.

C. A DRG-Based Payment System
Represents the Best Resolution of the
Problem of Increasing Costs

There can be no doubt that the
Medicare PPS has significantly affected
the delivery of hospital services in the
United States. The CHAMPUS DRG-
based payment system closely
resembles the Medicare system and will
benefit from the same advantages. Of
particular importance, it will enable us
to set out reimbursement levels to more
closely equal hospitals' costs of
providing services to our beneficiaries,
and it will enable us to avoid the
increases in charges resulting from cost-
shifting which results in CHAMPUS
subsidizing non-CHAMPUS patients.
We fully intend to reimburse hospitals
the costs of providing care to our
beneficiaries, but in order to maintain
the level of benefits offered by
CHAMPUS under increasing budgetary
constraints, it is incumbent upon us to
implement steps to control our costs.

D. Economic Impacts

In this section we will discuss the
impact on hospitals, on our
beneficiaries, and on CHAMPUS
operations.

1. Hospital Impact

Since the Medicare PPS has been in
operation for well over three years, we
believe hospitals have adjusted their
operations to accommodate it.
Therefore, we anticipate few, if any,
changes in hospital operations as a
result of our implementation of the
CHAMPUS DRG-based payment
system. There may be some hospitals
which serve a large number of
CHAMPUS beneficiaries and relatively
few Medicare beneficiaries, and the
impact on these hospitals’ operations
may be greater, but we expect such
hospitals to be very few. Moreover, we
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believe some of the distinctions used
during the Medicare PPS transition
period, such as rural/urban, hospital-
specific, and regional differentiations,
are not necessary for the CHAMPUS
DRG-based payment system, because
CHAMPUS charges generally represent
a small percentage of each hospital's
total revenues and because hospitals
have already adjusted their operating
practices in response to the Medicare
PPS. Moreover, the end of Medicare's
phase-in period which recognized the
regional and hospital-specific .
distinctions will approximately coincide
with the effective date of the CHAMPUS
DRG-based payment system.

The primary impact of the CHAMPUS
DRG-based payment system will be in
the immediate reduction of total
CHAMPUS payments to hospitals. It
will also give us the ability to control
increases in costs in the future. Because
the CHAMPUS DRG-based payment
system is modeled on the Medicare PPS,
CHAMPUS payments for our
beneficiaries will be more proportionate
to Medicare payments for Medicare
beneficiaries. In addition, CHAMPUS
will no longer pay those amounts which
have been shifted to charge payers
because of payment limitations imposed
by various states and other third-party
payers. We have estimated as much as
14 percent of CHAMPUS payments are
the result of such cost-shifting.

The CHAMPUS DRG-based payment
system includes a number of provisions
and procedures which we believe help
to mitigate its impact on hospitals.
These include:

a. Use of Medicare cost to charge
ratio. The base from which the
standardized amounts are calculated is
66 percent of charges. This is the
Medicare cost to charge ratio which was
published in the Federal Register on
September 3, 1986. Since hospitals’
charges to third-party payers are
consistent, this provides us an excellent
representation of CHAMPUS costs to
hospitals, Moreover, it represents those
costs which have been identified,
through statute and regulation, as
reimbursable under the major
government program. At the same time,
this ratio is derived from claims for
Medicare beneficiaries. Since our
beneficiaries are considerably younger
and generally healthier on average, we
believe that an average CHAMPUS
beneficiary would use fewer hospital
resources than an average Medicare
beneficiary classified under the same
DRG. Therefore, by using the Medicare
cost-to-charge ratio, we are able to
include a buffer amount to ensure that
our payments are reasonable.

b. Bad debts. In order to recognize our
share of hospitals' bad debts, we have
increased the base amount for the
standardized amounts from .66 to .67.
This is an increase of about 1.5 percent
which is actually more than our share of
bad debts (see section II1.D.2. of this
preamble).

¢. Use of CHAMPUS-specific weights.
We recognize that, because of the
differences between our beneficiaries
and Medicare's beneficiaries, their
relative resource consumption in the
various DRGs will be different. The
following table demonstrates these
differences based on sample CHAMPUS
weights which were calculated from a
nine-month claims sample.

Percent of
CHAMPUS
waight
observa-
tons
CHAMPUS weight 50+ percent greater than
Medicare weight 265
CHAMPUS weight 25-50 percent greater than
M weight 10.82
CHAMPUS weight within + or — 25 percent
of M waight 7394
CHAMPUS weight 25-50 percent less than
Medicare weaight 10.82
CHAMPUS weight 50+ percent less than Med-
icare waight 177
100.00

In order to ensure that the payment
amounts used in the CHAMPUS DRG-
based payment system are reasonable
for our beneficiaries, we will calculate
DRG weights from CHAMPUS claims
data only.

d. Capital and direct medical
education costs. In one CHAMPUS
study of the largest inpatient CHAMPUS
hospitals, we found that, as a
percentage of total expenses, capital
costs ranged from 2.4 percent to 20.5
percent. In the same study we found that
direct medical education costs vary from
0 percent to 8.1 percent of total
expenses. We recognize these are
expenses which apply to our
beneficiaries. Moreover, at present there
is no equitable way to reimburse
hospitals for these costs on a uniform
basis which would not unduly penalize
certain hospitals. The CHAMPUS DRG-
based payment system, therefore,
includes procedures for hospitals to
report their total capital and direct
medical education costs to CHAMPUS
and be reimbursed CHAMPUS' share
based on the ration of CHAMPUS
inpatient days to total inpatient days.

e. Psychiatric services. We believe
the application of DRG-based
reimbursement to psychiatric services
will prodice inequitable results. While a
DRG-based payment for a particular

psychiatric service would probably
result in reasonable total reimbursement
over an extended period and for a
number of claims, we are concerned that
there are too many variables to include
them at this time. The length-of-stay for
a single psychiatric DRG can vary
widely, as can the resources used in
treatment. As a result, individual
hospitals may not be able to use the
averaging effect which is basic to DRG-
based reimbursement. The problems this
can cause are particularly acute in
CHAMPUS, because we have extensive
psychiatric benefits—18.5 percent of
total FY 1985 inpatient CHAMPUS costs
were for mental health services. Based
on the above, we have exempted all
psychiatric services—DRGs 424 through
432—from the CHAMPUS DRG-based
payment system.

f- Substance abuse services. For the
same reasons as for psychiatric services,
we have exempted all substance abuse
services—DRGs 433 through 438—from
the CHAMPUS DRG-based payment
system.

2. Beneficiary Impact

The CHAMPUS DRG-based payment
system will benefit our beneficiaries and
the procedures in this proposed rule
contain varipus provisions to protect
them.

a. Cost-sharing amounts. The cost-
sharing provisions under the CHAMPUS
DRG-based payment system are
structured so that beneficiaries are still
responsible on average for the same
proportion of allowed costs. There will
be no effect on dependents of active
duty members in this regard, but on
average all other beneficiaries will be
required to pay smaller cost-sharing
amounts, since the allowed amounts will
be reduced.

b. Calculation of cost-shares for
beneficairies other than dependents of
active duty members. We conducted a
test of DRG-based reimbursement in
South Carolina from September 1, 1984,
through August 31, 1985. One of the most
significant findings of that test was that
the calculation of cost-shares for
beneficiaries other than dependents of
active duty members must be revised.
Currently these beneficiaries’ cost-share
is 25 percent of the allowed amount
which is generally nearly equal to the
billed amount. During the test we found
that under a DRG-based payment
system the DRG-based amount
sometimes greatly exceeded the
hospital's billed charge, resulting in a
cost-share equal to, and sometimes
exceeding, the billed charge. In order to
prevent this inequity, this proposed rule
revises the cost-sharing procedures for
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these beneficiaries to require a standard
per diem amount for services provided
by hospitals subject to the CHAMPUS
DRG-based payment system (see section
IV.A. of this preamble).

3. Operational Impact

Fiscal intermediaries will have to
make significant changes to their
existing claims processing systems in
order to implement the CHAMPUS DRG-
based payment system. An OCHAMPUS
negotiation team will be established to
negotiate reimbursement of costs with
the fiscal intermediaries.

E. Conclusion

We believe that this proposed rule
meets the objectives of the Regulatory
Flexibility Act.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, health
insurance, Military personnel,

PART 199—[AMENDED]

Accordingly, 32 CFR Part 199 is
amended as follows:

1. The authority citation for Part 199
continues to read as follows:

Authority: 10 U.S.C. 1078, 1088, 5 U.S.C. 301.

2, Section 199.2 is amended by
revising paragraph (b) to add the
following definitions in alphabetical
order:

§ 199.2 Definitions.

- * - - -

(b) erele

CHAMPUS DRG-Based Payment
System. A reimbursement system for
hospitals which assigns prospectively-
determined payment levels to each DRG
based on the average cost of treating all
patients in a given DRG.

- * . -

Diagnosis-Related Groups (DRGs).
Diagnosis-related groups (DRGs) are a
method of dividing hospital patients into
clinically coherent groups based on the
consumption of resources. Patients are
assigned to the groups based on their
principal diagnosis (the reason for
admission, determined after study),
secondary diagnoses, procedures
performed, and the patient's age, sex,
and discharge status.

3. Section 199.4 is amended by
revising paragraphs (d)(2), (f)(3)(ii),
(D)(4)(ii), ((5), (8)(10), (g)(11), and by
adding paragraph (f)(6) to read as
follows:

§ 199.4 Basic program benefits.

. * - * -

(d). LI

(2) Billing practices. To be considered
for benefits under this paragraph (d),
covered services and supplies must be
provided and billed for by an authorized
provider as set forth in section 199.6 of
this part. Such billing must be itemized
fully and described sufficiently, even
when CHAMPUS payment is
determined under the CHAMPUS DRG-
based payment system, so that
CHAMPUS can determine whether
benefits are authorized by this part.
Except for claims subject to the
CHAMPUS DRG-based payment
system, whenever continuing charges
are involved, claims should be
submitted to the appropriate CHAMPUS
fiscal intermediary at least every 30
days (monthly) either by the beneficiary
or sponsor or directly by the provider.
For claims subject to the CHAMPUS
DRG-based payment system, claims
may be submitted only after the
beneficiary has been discharged or
transferred from the hospital.

(3) .o

(ii) Inpatient cost-sharing. Cost-
sharing amounts for inpatient services
ghall be as follows:

(A) Services subject to the CHAMPUS
DRG-based payment system. The cost-
share shall be a per diem amount for
each day of the hospital stay, except the
day of discharge shall not be counted.
The per diem amount shall be calculated
so that total cost-sharing amounts for
these beneficiaries is equivalent to 25
percent of the CHAMPUS-determined
allowable costs for covered services or
supplies provided on an inpatient basis
by authorized providers. The per diem
amount shall be published annually by
OCHAMPUS.

(B) Services exempt from the
CHAMPUS DRG-based payment system
and services provided by hospitals
exempt from the CHAMPUS DRG-based
payiment system and by institutions
other than hospitals. The cost-share
shall be 25 percent of the CHAMPUS-
determined allowable costs or charges
for otherwise covered services or
supplies provided on an inpatient basis
by an authorized provider.

[4) * % :

(ii) Inpatient cost-sharing. Eligible
former spouses are responsible for the
payment of cost-sharing amounts the
same as those required for retirees,
dependents of retirees, dependents of
deceased active duty members, and
dependents of deceased retirees.

(5) Amounts over CHAMPUS-
determined allowable costs or charges.

It is the responsibility of the CHAMPUS
fiscal intermediary to determine
allowable costs for services and
supplies provided by hospitals and other
institutions and allowable charges for
services and supplies provided by
physicians, other individual professional
providers, and other providers. Such
CHAMPUS-determined allowable costs
or charges are made in accordance with
the provisions of § 199.14. All
CHAMPUS benefits, including
calculation of the CHAMPUS or
beneficiary cost-sharing amounts, are
based on such CHAMPUS-determined
allowable costs or charges. The effect
on the beneficiary when the billed cost
or charge is over the CHAMPUS-
determined allowable amount is
dependent upon whether or not the
applicable claim was submitted on a
participating basis on behalf of the
beneficiary or submitted directly by the
beneficiary on a nonparticipating basis
and on whether the claim is for inpatient
hospital services subject to the
CHAMPUS DRG-based payment
system. This provision applies to all
classes of CHAMPUS beneficiaries.

Note.—When the provider “forgives” or
“waives" any beneficiary liability, such as
amounts applicable to the annual fiscal year
deductible for outpatient services or supplies,
or the inpatient or outpatient cost-sharing as
previously set forth in this section, the
CHAMPUS-determined allowable charge or
cost allowance (whether payable to the
CHAMPUS beneficiary or sponsor, or to &
particiapting provider) shall be reduced by
the same amount.

(i) Participating provider. Under
CHAMPUS, authorized professional
providers and institutional providers
other than hospitals have the option of
participating on a claim-by-claim basis.
Participation is required for inpatient
claims only for hospitals which are
Medicare-participating providers.
Hospitals which are not Medicare-
participating providers but which are
subject to the CHAMPUS DRG-based
payment system in paragraph (a)(1) od
§ 199.14 must sign agreements to
participate on all CHAMPUS inpatient
claims in order to be authorized
providers under CHAMPUS. All other
hospitals may elect to participate on a
claim-by-claim basis. Participating
providers must indicate participation by
signing the appropriate space on the
applicable CHAMPUS claim form and
submitting it to the appropriate
CHAMPUS fiscal intermediary. In the
case of an institution or medical
supplier, the claim must be signed by an
official having such authority. This
signature certifies that the provider has
agreed to accept the CHAMPUS-
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determined allowable charge or cost as
payment in full for the medical services
and supplies listed on the specific claim
form, and further has agreed to accept
the amount paid by CHAMPUS or the
CHAMPUS payment combined with the
cost ing amount paid by or on
behalf of the beneficiary as full payment
for the covered medical services or
supplies. Therefore, when costs or
charges are submitted on a participating
basis, the patient is not obligated to pay
any amounts disallowed as being over
the CHAMPUS-determined allowable
costs or charge for authorized medical
services or supplies.

(ii) Nonparticipating providers.
Nonparticipating providers are those
providers who do not agree on the
CHAMPUS claim form to participate
and thereby do not agree to accept the
CHAMPUS-determined allowable costs
or charges as the full charge. For
otherwise covered services and supplies
povided by such nonparticipating
CHAMPUS providers, payment is made
directly to the beneficiary or sponsor
and the beneficiary is liable under
applicable law for any amounts over the
CHAMPUS-determined allowable costs
or charges. CHAMPUS shall have no
responsibility for any amounts over
allowable costs or charges as
determined by CHAMPUS.

(6) Hospital days beyond that deemed
medically necessary. Under the
CHAMPUS DRG-based payment
system, the DRG amount is considered
full payment for any hospital stay up to
the long-stay outlier cutoff as described
in paragraph (a)(1){iv)(D)(7)(i1) of
§ 169.14. Any charges for days beyond
the long-stay outlier cutoff which are
deemed not medically necessary shall
be the responsibility of the beneficiary.

(g) s

(10) Amounts above allowable costs
or charges. Costs of services and
supplies to the extent amounts billed are
over the CHAMPUS determined
allowable cost or charge, as povided for
in § 199.14.

(11) No legal obligation to pay, no
charge would be made. Services or
supplies for which the beneficiary or
sponsor has no legal obligation to pay:
or for which no charge would be made if
the beneficiary or spensor was not
eligible under CHAMPUS, except claims
subject to the CHAMPUS DRG-based
Payment system where the DRG-based
amount is greater than the hospital's
billed charge which has been paid in full
by a double coverage plan.

4. Section 199.8 is amended by
revising paragraphs (a){8) and (b)(1)(ii).

by adding a new paragraph (b)(3)(v),
and by removing paragraph (e) and
redesignating paragraph (f) as paragraph
(e) to read as follows:

§ 1996 Authorized providers.

( a) ..

(8) Participating provider. Under
CHAMPUS, authorized professional
providers and institutional providers
other than hospitals have the option of
participating on a claim-by-claim basis.
Participation is required for inpatient
claims only for hospitals which are
Medicare-participating providers.
Hospitals which are not Medicare-
participating providers but which are
subject to the CHAMPUS DRG-based
payment system in paragraph
(a)(1)(ii){D) of § 199.14 must sign
agreements to participate on all
CHAMPUS inpatient claims in order to
be authorized providers under
CHAMPUS. All other hospitals may
elect to participate on a claim-by-claim
basis. Participating providers must
indicate participation by signing the
appropriate space on the applicable
CHAMPUS claim form and submitting it
to the appropriate CHAMPUS fiscal
intermediary on behalf of the
beneficiary. In the case of an institution
or medical supplier. the claim must be
signed by an official having such
authority. This certifies that the provider
has agreed to accept the CHAMPUS-
determined allowable charge or cost as
payment in full for the medical services
and supplies listed on the specific claim
form; and has agreed to accept the
amount paid by CHAMPUS or the
CHAMPUS payment combined with the
cost-sharing amount paid by, or on
behalf of, the beneficiary as full
payment for the covered medical
services and supplies.

- - - - -

s

(ii) Billing practices. Institutional
billings must be itemized fully and
sufficiently descriptive, even when
CHAMPUS payment is determined
under the CHAMPUS DRG-based
payment system, so that CHAMPUS can
make a determination of benefits.
Except for claims subject to the
CHAMPUS DRG-based payment
system, whenever continuing charges
are involved, claims should be
submitted to the appropriate CHAMPUS
fiscal intermediary at least every 30
days (monthly) either by the beneficiary
or sponsor or directly by the provider on
behalf of the beneficiary. For claims
subject to the CHAMPUS DRG-based
payment system, claims may be

submitted only after the beneficiary has
been discharged or transferred from the

hospital.
(3) - » -

(v) Participation agreements required
for some hospitals which are not
Medicare-participating.
Notwithstanding the provisions of this
paragraph (b)(3), a hospital which is
subject to the CHAMPUS DRG-based
payment system but which is not a
Medicare-participating hospital must
request and sign an agreement with
OCHAMPUS. By signing the agreement,
the hospital agrees to participate on all
CHAMPUS inpatient claims and accept
the requirements for a participating
provider as contained in paragraph
(a}(8) of § 199.6. Failure to sign such an
agreement shall disqualify such hospital
as a CHAMPUS-approved institutional
provider.

" - - B -

5. Section 199.7 is amended by
revising paragraphs (b)(2)(i), (¢)(2).
(e)(1), and (g) and by adding a new
paragraph {(b}{2)(x){C) to read as
follows:

§ 199.7 Claims submissions, review, and
payment.

(b) el S

(2) LA

(1) Diagnosis. All applicable diagnoses
are required; standard nomenclature is
acceptable. In the absence of a
diagnosis, a narrative description of the
definitive set of symptoms for which the
medical care was rendered must be
provided.

(x) L

(C) For hospitals subject to the
CHAMPUS DRG-based payment system
(see paragraph (a)(1)(ii)(D) of § 199.14),
the following information is also
required:

(7) The principal diagnosis (the
diagnosis established, after study, to be
chiefly responsible for causing the
patient's admission to the hospital.

(2) All secondary diagnoses.

(3) All procedures performed.

(4) The discharge status of the
beneficiary.

(5) The hospital's Medicare provider
number.

(6) The source of the admission.

(c) - s »

(2) Provider’s signature. A
participating provider (see paragraph
(a)(8) of § 199.6) is required to sign the
CHAMPUS claim form.
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(1) Continuing care. Except for claims
subject to the CHAMPUS DRG-based
payment system, whenever medical
services and supplies are being rendered
on a continuing basis, an appropriate
claim or claims should be submitted
every 30 days (monthly) whether
submitted directly by the beneficiary or
sponsor or by the provider on behalf of
the beneficiary. Such claims may be
submitted more frequently if the
beneficiary or provider so elects. The
Director, OCHAMPUS, or a designee,
also may require more frequent claims
submission based on dollars. Examples
of care that may be rendered on a
continuing basis are outpatient physical
therapy, duty (special) nursing, or
inpatient stays. For claims subject to the
CHAMPUS DRG-based payment
system, claims may be submitted only
after the beneficiary has been
discharged or transferred from the
hospital.

- * L - *

(g) Claims review. 1t is the
responsibility of the CHAMPUS fiscal
intermediary (or OCHAMPUS, including
OCHAMPUSEUR) to review each
CHAMPUS claim submitted for benefit
consideration to ensure compliance with
all applicable definitions, conditions,
limitations, or exclusions specified or
enumerated in this Regulation. It is also
required that before any CHAMPUS
benefits may be extended, claims for
medical services and supplies will be
subject to utilization review and quality
assurance standards, norms, and criteria
issued by the Director, OCHAMPUS, or
a designee (see paragraph (a)(1)(v) of
§ 199.14 for review standards for claims
subject to the CHAMPUS DRG-based
payment system).

6. Section 199.10 is amended by
redesignating paragraph (a)(5)(iii) as
paragraph (a)(5)(iv) and adding a new
paragraph (a)(5)(iii) to read as follows:

§ 199.10 Appeal and hearing procedures.

(8) . = »

[5) .8 R

(iii) The establishment of diagnosis-
related groups (DRGs), or the
methodology for the classification of
inpatient discharges within the DRGs, or
the weighting factor that reflect the
relative hospital resources used with
respect to discharges within each DRG,
since each of these is established by this
part.

- - * - *

7. A new § 199.14 is added to read as
follows:

§ 199.14 Provider reimbursement
methods.

(a) Hospitals. The CHAMPUS-
determined allowable cost for
reimbursement of a hospital shall be
determined on the basis of one of the
following methodologies.

(1) CHAMPUS DRG-based payment
system. Under the CHAMPUS DRG-
based payment system, payment for the
operating costs of inpatient hospital
services furnished by hospitals subject
to the system (generally short-term,
acute-care hospitals) is made on the
basis of prospectively determined rates
and applied on a per discharge basis
using Diagnosis Related Groups (DRGs).
DRG payments will include an
allowance for indirect medical
education costs. Additional payments
will be made for capital costs, direct
medical education costs and outlier
cases.

(i) General—(A) DRGs used. The
CHAMPUS DRG-based payment
system, will use the same DRGs used in
the Medicare Prospective Payment
System.

(B) Assignment of discharges to
DRGs. OCHAMPUS shall use the Health
Care financing Administration
“Grouper” program to classify specific
hospital discharges within DRGs.

(7) The classification of a particular
discharge shall be based on the patient's
age, sex, principal diagnosis (that is, the
diagnosis established, after study, to be
chiefly responsible for causing the
patient’s admission to the hospital),
secondary diagnoses, procedures
performed and discharge status.

(2) Each discharge shall be assigned
to only one DRG regardless of the
number of conditions treated or services
furnished during the patient's stay.

(C) Basis of payment—(1) Hospital
billing. Under the CHAMPUS DRG-
based payment system, hospitals are
required to submit claims (including
itemized charges) in accordance with
paragraph (b) of § 199.7. The CHAMPUS
fiscal intermediary will assign the
appropriate DRG to the claim based on
the information contained on the claim.

(2) Payment on a per discharge basis.
Under the CHAMPUS DRG-based
payment system, hospitals are paid a
predetermined amount per discharge for
inpatient hospital services furnished to
CHAMPUS beneficiaries.

(3) Claims priced as of date of
discharge. All claims reimbursed under
the CHAMPUS DRG-based payment
system are to be priced as of the date of
discharge, regardless of when the claim
is submitted.

(4) Payment in full. The DRG-based
amount paid for inpatient hospital
services is the total CHAMPUS payment

for the inpatient operating costs (as
described in paragraph (a)(1)(i)(C)(5) of
this section) incurred in furnishing
services covered by the CHAMPUS. The
full prospective payment amount is
payable for each stay during which
there is at least one covered day of care,
except as provided in paaragraph
(a)(1)(iv)(D)(2)(1) of this section.

(5) Inpatient operating costs. The
CHAMPUS DRG-based payment system
provides a payment amount for
inpatient operating costs, including:

(/) Operating costs for routine
services; such as the costs of room,
board, and routine nursing services;

(1) Operating costs for ancillary
services, such as radiology and
laboratory services furnished to hospital
inpatients:

(#i7) Special care unit operating costs,
and

(iv) Malpractice insurance costs
related to services furnished to
inpatients,

(6) Discharges and transfers.—(i)
Discharges. A hospital inpatient is
discharged when:

(aa) The patient is formally released
from the hospital (release of the patient
to another hospital, or a leave of
absence from the hospital, will not be
recognized as a discharge for the
purpose of determining payment under
the CHAMPUS DRG-based payment
system); or

(bb) The patient dies in the hospital.

(if) Transfers. Except as provided
under paragraph (a)(1)(i)(C)(6)() of this
section, a discharge of a hospital
inpatient is not counted for purposes of
the CHAMPUS DRG-based payment
system when the patient is transferred:

(aa) From one inpatient area or unit of
the hospital to another area or unit of
the hospital;

(bb) From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of
another hospital paid under this system:

(cc) From the care of a hospital
included under the CHAMPUS DRG-
based payment system to a hospital or
unit that is excluded from the
prospective payment system.

(dd) From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of
another hospital or hospital unit not
officially determined to be excluded
from the CHAMPUS DRG-based
payment system. _

(iif) Payment in full to the discharging
hospital. The hospital discharging an
inpatient shall be paid in full under the
CHAMPUS DRG-based payment
system.




Federal Register / Vol. 52, No. 106 / Wednesday, June 3, 1987 / Proposed Rules

20747

(iv) Payment to a hospital transferring
an inpatient to another hospital. If a
hospital paid under the CHAMPUS
DRG-based payment system transfers
an inpatient to another such hospital,
the transferring hospital shall be paid a
per diem rate, as determined under
instructions issued by OCHAMPUS, for
each day of the patient's stay in that
hospital, not to exceed the DRG-based
payment that would have been paid if
the patient had been discharged to
another setting. However, if a discharge
is classified into DRG No. 385
(Neonates, died or transferred) or DRG
No. 456 (Burns, transferred to another
acute care facility), the transferring
hospital shall be paid in full.

(v) Additional payments to
transferring hospitals. A transferring
hospital may qualify for an additional
payment for extraordinarily high-cost
cases that meet the criteria for cost-
outliers,

(ii) Applicability of the DRG
system.—(A) Areas affected. CHAMPUS
DRG-based payment system shall apply
to hospitals’ services in the fifty states,
the District of Columbia, and Puerto
Rico. There are no exemptions for
services in states which have
implemented a separate DRG-based
payment system or similar payment
system in order to control costs.

(B) Services subject to the DRG-based
payment system. All normally covered
inpatient hospital services furnished to
CHAMPUS beneficiaries by hospitals
are subject to the CHAMPUS DRG-
based payment system.

(C) Services exempt from the DRG-
based payments system. The following
hospital services, even when provided in
a hospital subject to the CHAMPUS
DRG-based payment system, are exempt
from the CHAMPUS DRG-based
payment system and shall be
reimbursed under the procedures in
paragraph (a)(2) of this section.

(7) Services provided by hospitals
exempt from the DRG-based payment
system.

(2) All services which would
otherwise be paid under one of the
psychiatric DRGs which are numbers
424432,

(3) All services which would
otherwise be paid under one of the
substance abuse DRGs which are
numbers 433438,

(4) All services related to kidney
acquisition by Renal Transplantation
Centers.

(5) All services related to liver
transplantation which would otherwise
be paid under DRG 103

(6) All services related to liver
transplantation when the transplant is

performed in a CHAMPUS-authorized
liver transplantion center,

(7) All professional services provided
by hospital-based physicians.

(D) Hospitals subject to the
CHAMPUS DRG-based payment
system. All hospitals within the fifty
states, the District of Columbia, and
Puerto Rico which are certified to
provide services to CHAMPUS
beneficiaries are subject to the DRG-
based payment system except for the
following hospitals or hospital units
which are exempt.

(7) Psychiatric hospitals. A
psychiatric hospital which is exempt
from the Medicare Prospective Payment
System is also exempt from the
CHAMPUS DRG-based payment
system. In order for a psychiatric
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must be primarily engaged in
providing, by or under the supervision of
a psychiatrist, psychiatric services for
the diagnosis and treatment of mentally
ill persons. (See paragraph (b)(iii) of
§ 199.6 for specific criteria.)

(2) Rehabilitation hospitals. A
rehabilitation hospital which is exempt
from the Medicare Prospective Payment
System is also exempt from the
CHAMPUS DRG-based payment
system. In order for a rehabilitation
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria as
required for exemption from the
Medicare Prospective Payment System
as contained in 42 CFR 412.23.

(3) Alcohol/Drug hospitals. An
alcohol/drug hospital which is exempt
from the Medicare prospective
payments system is also exempt from
the CHAMPUS DRG-based payment
system. In order for an alcohol/drug
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria as
required for exemption from the
Medicare Prospective Payment System
as contained in 42 CFR 412.23.

(4) Psychiatric, rehabilitation and
alcohol/drug unils (distinct parts). A
psychiatric, rehabilitation or alcohol/
drug unit which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
distinct unit which does not participate
in Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must beet the same criteria as
required for exemption from the
Medicare Prospective Payment system
as contained in 42 CFR 421.23.

(5) Long-term hospitals. A long-term
hospital which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
long-term hospital which does not
participate in Medicare to be exempt
from the CHAMPUS DRG-based
payment system, it must have an
average length of inpatient stay greater
than 25 days:

() As computed by dividing the
number of total inpatient days (less
leave or pass days) by the total number
of discharges for the hospital's most
recent fiscal year; or

(77) As computed by the same method
for the immediately preceding six-month
period, if a change in the hospital's
average length of stay is indicated.

(6) Sole community hospitals. Any
hospital which has qualified for an
exemption from the Medicare
prospective payment system as a sole
community hospital and has not given
up that classification is exempt from the
CHAMPUS DRG-based payment
system.

(7) Christian Science sanitoriums. All
Christian Science sanitoriums (as
defined in paragraph (b)(4)(vii) of
§ 199.6) are exempt from the CHAMPUS
DRG-based payment system.

(8) Cancer hospitals. Any hospital
which qualifies as a cancer hospital
under the Medicare standards and has
elected to be exempt from the Medicare
prospective payment system is exempt
from the CHAMPUS DRG-based
payment system.

(9) Hospitals outside the 50 states, the
District of Columbia, and Puerto Rico. A
hospital is excluded from the
CHAMPUS DRG-based payment system
if it is not located in one of the fifty
States, the District of Columbia, or
Puerto Rico.

(E) Hospitals which do not participate
in Medicare. 1t is not required that a
hospital be a Medicare-participating
provider in order to be an authorized
CHAMPUS provider. However, any
hospital which is subject to the
CHAMPUS DRG-based payment system
and which otherwise meets CHAMPUS
requirements but which is not a
Medicare-participating provider (having
completed a HCFA-1561, Health
Insurance Benefit Agreement, and a
HCFA-1514, Hospital Request for
Certification in the Medicare