For information on briefings in Seattle, WA, see announcement

Briefings on How To Use the Federal Register—
on the inside cover of this issue.
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(not published on Saturdays, Sundays, or on official holidays),
by the Oifice of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch.
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for 6 months, payable in
advance; The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How To Cite This Publication: Use the volume number and the
page number. Example: 51 FR 12345,

THE FEDERAL REGISTER

WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: The Office of the Federal Register.

WHAT: Free public briefings (approximately 2 1/2 hours) to
present: ;

1. The regulatory process, with a focus on the Federal
Register system and the public's role in the
development of regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system.

WHY: To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

SEATTLE, WA
WHEN: July 22: at 1:30 pm.
WHERE: North Auditorium,

Fourth Floor, Federal Building,
915 2nd Avenue, Seattle, WA.

RESERVATIONS: Call the Portland Federal Information
Center on the following local numbers:
Seattle 206-442-0570
Tacoma 206-383-5230
Portland 503-221-2222
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

—-——

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 245

Adjustment of Status to That of
Persons Admitted for Permanent
Residence

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Final rule.

SUMMARY: The Immigration and
Naturalization Service is amending the
regulations to provide that Form 1-643,
Health and Human Services Statistical
Data Sheet, and local police clearance
letters for applicants over 14 years of age,
be submitted as part of the adjustment
of status application under section 1 of
the Act of November 2, 1966. Technical
changes are also made to comply with
the Refugee Act of 1980.

EFFECTIVE DATE: August 13, 1986.
FOR FURTHER INFORMATION CONTACT:

For General Information: Loretta J.
Shogren, Director, Policy Directives
and Instructions, Immigration and
Naturalization Service, 425 | Street,
NW., Washington, DC 20536.
Telephone: (202) 633-3048

For Specific Information: Joseph D.
Cuddihy, Immigration Examiner,
Immigration and Naturalization
Service, 425 I Street, NW.,
Washington, DC 20536. Telephone:
(202) 633-3320

SUPPLEMENTARY INFORMATION: On

February 27, 1985 (50 FR 7925), the

Service published proposed regulations

in the Federal Register relative to

applications of adjustment of status
under section 1 of the Act of November

2,1966. Additionally, in the

supplementary information section of

that proposal, the Service stated that
consideration may be given in the future

to adding the local police clearance
requirement to adjustment of status
cases under section 245 of the Act.

The Service received two comments
to the proposed rule. Neither commenter
addressed either the addition of Form I-
643 or the local police clearance
requirements as part of the application
package for adjustment of status under
the Cuban Refugee Act of 1966. Rather,
both commenters addressed the
Service's statement of possible future
adoption of the local police clearance
requirements to adjustment of status
cases under section 245 of the Act. Both
commenters indicated their serious
concern over the difficulties that would
be experienced in obtaining local police
clearances, including the contemplated
lengthy delays.

With the exception of applications for
adjustment of status under Section 1 of
the Act of November 2, 1966, the Service
is not adding the local police clearance
requirement to other adjustment of
status cases at this time.

The regulation is published as
proposed, except for minor amendments
that were made in an effort to make the
language of the regulations more
grammatically correct and easily
understood.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule, if
promulgated, will not have a significant
impact on a substantial number of small
entities.

This order is not major rule within the
definition of section 1(b) of E.O. 12291.

List of Subjects in 8 CFR Part 245

Aliens, Immigration and Nationality
Act, Immigration, Passports and visas.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSONS ADMITTED
FOR PERMANENT RESIDENCE

1. The authority citation for Part 245
continues to read as follows:
Authority: Secs. 103 and 245 of the

Immigration and Nationality Act, as
amended, (8 U.S.C. 1103 and 1255).

2. Section 245.2 is amended by
revising paragraphs (a)(2) through (a)(4)
and adding a new paragraph (a)(5), to
read as follows:

§ 245.2 Application.
(a) - . -

(2) Proper filing of application—{i)
General. An applicant shall not be
considered eligible for the benefits of
section 245, the Act of October 28, 1977
(Adjustment of Status of Indochina
Refugees), or the Act of November 2,
1966 (Cuban Refugee Adjustment Act),
unless he or she has properly filed an
application.

(ii) Under section 245. Before an
application for adjustment of status
under section 245 of the Act may be
considered properly filed, a visa must be
immediately available. If a visa would
be immediately available upon approval
of a visa petition, the application will
not be considered properly filed unless
such petition has first been approved. If
a visa petition is submitted
simultaneously with the adjustment
application, the adjustment application
shall be retained for processing only if
approval of the visa petition would
make a visa immediately available at
the time of filing the adjustment
application. If the visa petition is
subsequently approved, the date of filing
the adjustment application shall be
deemed to be the date on which the
accompanying petition was filed. If the
applicant is claiming that the provisions
of section 212(a)(14) of the Act do not
apply to him or her because he or she is
within the exemption described in
§ 212.8(b)(4) of this chapter, the
application shall not be considered
properly filed unless it is accompanied
by Form 1-526, Request for
Determination that Prospective
Immigrant is an Investor, An application
for adjustment of status under section
245 of the Act as a nonpreference alien
shall not be considered properly filed
unless the applicant establishes that he
or she is entitled to a priority date for
allotment of a nonpreference visa
number in accordance with § 245.1(e)(2)
and that a visa is immediately available
within the contemplation of § 245.1(e)(1).
A nonpreference alien for whom a visa
is not immediately available may not
file an application for adjustment of
status, but may seek to establish a
nonpreference priority date through an
application for an immigrant visa at a
United States consular office.

(iii) Under the Act of October 28, 1977.
An application for the benefits of
section 101 or 104 of the Act of October
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28, 1977 was not properly filed unless
submitted on or before October 28, 1983.
An applicant was ineligible for the
benefits of the Act of October 28, 1977
unless he or she had been physically
present in the United States for at least
one year (amended from two years by
the Refugee Act of 1980). The physical
presence requirement was met only if
the applicant had been actually
physically present in the United States
for a period or periods in the aggregate
of at least one year subsequent to March
31, 1975 and prior to the date of filing the
application. An application submitted
by a spouse or child of a native or
citizen of Vietnam, Laos, or Cambodia
was not properly filed under the Act of
October 28, 1977 unless the applicant
was ineligible for the provisions of
section 101 of the Act in his or her own
right.

(iv) Under the Act of November 2,
1966. An application for the benefits of
section 1 of the Act of November 2, 1966
is not properly filed unless the applicant
was inspected and admitted or paroled
into the United States subsequent to
January 1, 1959. An applicant is
ineligible for the benefits of the Act of
November 2, 1966 unless he or she has
been physically present in the United
States for one year (amended from two
years by the Refugee Act of 1980).

(3) Submission of documents—(i)
General. A separate application shall be
filed by each applicant for benefits
under section 245, the Act of October 28,
1977, or the Act of November 2, 1966.
Each application shall be accompanied
by an executed Form G-325A, if the
applicant has reached his or her 14th
birthday. Form C-325A shall be
considered part of the application. An
application under this part shall be
accompanied by the document specified
in the instructions which are attached to
the application.

(ii) Under section 245. An application
for adjustment of status is submitted on
Form 1-485, Application for Permanent
Residence. The application must be
accompanied by the appropriate fee as
explained in the instructions to the
application.

(iii) Under the Act of October 28, 1977,
An application for adjustment of status
was made on Form 1-485C. There was
no fee required in an application for
benefits of this Act.

(iv) Under the Act of November 2,
1966. An application for adjustment of
status is made on Form 1-485A. There is
no fee required in an application for the
benefils of this Act. The application
must be accompained by Form 1-643,
Health and Human Services Statistical
Data Sheet. The application must also
include a clearance from the local police

jurisdiction for any area in the United
States except areas in Florida, New
York, New Jersey, lllinois, and Texas
where the applicant has lived for six
months or more since his or her 14th
birthday. In addition, any applicant who
lives in California at the time of
submission of the application for
adjustment need not submit clearance
for periods of residence in California

(4) Effect of departure—(i) General.
The effect of a departure from the
United States is dependent upon the law
under which the applicant is applying
for adjustment.

(ii) Under section 245. The departure
from the United States of an applicant
who is under deportation proceedings
shall be deemed an abandonment of the
application constituting grounds for
termination of the deportation
proceeding by reason of the departure.
The departure of an applicant who is not
under deportation proceedings shall be
deemed an abandonment of his or her
application constituting grounds for
termination, unless the applicant was
previously granted advance parole by
the Service for such absence, and was
inspected upon returning to the United
States. If the application of an individual
granted advance parole is subsequently
denied, the applicant will be subject to
the exclusion provisions of section 236
of the Act. No alien granted advance
parole and inspected upon return shall
be entitled to a deportation hearing.

(iii) Under the Act of October 28, 1977.
If an applicant for adjustment
temporarily departed the United States
after March 31, 1975, but prior to
January 1, 1979, had on intention of
abandoning his or her residence, and
was readmitted or paroled upon return,
the temporary absence shall be
disregarded for purpose of the
applicant's “arrival” into the United
States in regard to section 102.

(iv) Under the Act of November 2,
19686. If an applicant who was admitted
or paroled subsequent to January 1,
1959, later departs from the United
States temporarily with no intention of
abandoning his or her residence, and is
readmitted or paroled upon return, the
temporary absence shall be disregarded
for purposes of the applicant's "last
arrival” into the United States in regard
to cases filed under section 1 of the Act
of November 2, 1966.

(5) Decision—(i) General. The
applicant shall be notified of the
decision of the district director and, if
the application is denied, the reasons for
the denial.

(i1) Under section 245. If the
application is approved, the applicant's
permanent residence shall be recorded
as of the date of the order approving the

adjustment of status. An application for
adjustment of status as a preference or
non-preference alien shall not be
approved until an immigrant visa
number has been allocated by the
Department of State. No appeal lies
from the denial of an application by the
district director, but the applicant
retains the right to renew his or her
application in proceedings under Part
242 of this chapter, or under Part 236 if
the applicant is a parolee and meets the
two conditions outlined in § 245.2(a)(1).

(iii) Under the Act of October 28, 1977,
If the application is approved under
section 101, the applicant's permanent
residence shall be recorded in
accordance with the provisions of
section 102. If an application is
approved under section 104, the
applicant's date of permanent residence
shall be the same date accorded the
permanent resident through whom the
applicant derives eligibility or the date
of the applicant's arrival in the United
States, whichever is later. If the
application is denied, the applicant shall
be advised of his or her right to appeal
in accordance with the provisions of
Part 103 of this chapter. There is no fee
for the appeal.

(iv) Under the Act of November 2,
1966. If the application is approved, the
applicant's permanent residence shall
be recorded in accordance with the
provisions of section 1. No appeal lies
from the denial of an application by the
district director, but the applicant
retains the right to renew his or her
application in proceedings under Part
242 of this chapter, or under Part 236, if
the applicant is a parolee and meets the
two conditions outlined in paragraph 1
of § 245.2(a)(1).

Dated: June 12, 1986,

Richard E. Norton,

Associate Commissioner, Examinalions;
Immigration and Naturalization Service.
|FR Doc. 86-15756 Filed 7-11-86; 8:45 am|
BILLING CODE 4410-10-M

FEDERAL RESERVE SYSTEM
12 CFR Part 211
[Docket No. R-0576]

Regulation K; International Banking
Activities

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board has amended its
Regulation K relating to the types of
foreign investments that require the
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specific consent of the Board. The
regulation currently requires an
application to the Board where the
investor banking organization proposes
to invest more than 10 percent of its
capital and surplus in a foreign
organization. The amendment removes
this requirement and permits the
investor to make the investment after
prior notice to the Board 45 days in
advance of the date the proposed
investment would be made.

EFFECTIVE DATE: July 8, 1986.

FOR FURTHER INFORMATION CONTACT:
James S. Keller, Manager, International
Banking Applications, Division of
Banking Surpervision and Regulation
(202/452-2523); or Earnestine Hill or
Dorothea Thompson,
Telecommunication Device for the Deaf
(TDD) (202/452-3544), Board of
Governors of the Federal Reserve
System.

SUPPLEMENTARY INFORMATION:
Regulation K establishes the procedures
governing investments by U.S. banking
organizations in foreign companies
engaged in permissible activities.
Investments of less than $15 million and
5 percent of the investor's capital and
surplus may be made under a general
consent granted in the regulation.
Investments not eligible for the general
consent require 45 days’ prior notice to
the Board, after which the investment
may be made.

Section 211.5(c)(2) of Regulation K (12
CFR 211.5(c)(2)) provided that the prior
notice procedures only applied if the
total proposed investment did not
exceed 10 percent of the capital and
surplus of the investor. The purpose of
this requirement was to permit the
Board to review applications involving
significant commitments of the
investor's resources. In reviewing such
applications the Board has found that
these invetments do not always raise
issues that require Board consideration.
Accordingly, the Board is removing the
requirement that any investment that is
greater than 10 percent of the investor's
capital and surplus must be considered
by the Board. Such investments may
now be made under the prior
notification procedures of § 211.5(c)(2).
Investors will be required to continue to
file full information on Form F.R. K-1,
Attachment H (OMB No. 7160-0107) for
proposed investments that exceed 10
percent of the capital and surplus of the
investor so that the Board can determine
whether individual notices raise other
issue of concern to the Board,

The provisions of 5 U.S.C. 553 relating
to notice, public participation and
deferred effective date are not followed
In connection with the adoption of this

amendment because the changes
involved are procedural in nature and
do not constitute substantive rules
subject to the requirement of that
section.

Pursuant to section 805(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354; 5 U.S.C. 601 et seq.}, the Board of
Governors of the Federal Reserve
System certifies that the amendment
adopted will not have a significant
economic impact on a substantial
number of small entities that would be
subject to the regulation.

List of Subjects in 12 CFR Part 211

Banks, Banking, Federal Reserve
System, Foreign banking, Investments,
Reporting and recordkeeping
requirement, Export trading companies,
Allocated transfer risk reserve,
Reporting and disclosure of
international assets, Accounting for fees
on intenational loans.

PART 211—-[AMENDED]

12 CFR Part 211 is amended as
follows:

1. The authority citation for Part 211
continues to read as follows:

Authority: Federal Reserve Act (12 US.C.
211 et seq.), Bank Holding Company Act of
1956, as amended (12 U.S.C. 1841 et seg.); the
International Banking Act of 1978 (Pub. L. 85-
369; 92 Stat. 607; 12 U.S.C. 3101 (et seq.)); the
Bank Export Services Act (Title II, Pub, L. 97-
290, 96 Stat. 1235); and the International
Lending Supervision Act (Title IX, Pub. L. 98-
181, 97 Stat. 1153).

§211.5 [Amended]

2. Section 211.5(c)(2) is amended by
removing at the end of the first sentence
the phrase “if the total amount to be
invested does not exceed 10 percent of
the investor's capital and surplus”,

By order of the Board of Governors of the
Federal Reserve System, July 8, 1986.
William W, Wiles,

Secretary of the Board.
[FR Doc. 86-15732 Filed 7-11-86; 8:45 am|]
BILLING CODE 8210-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Parts 371 and 377

[Docket No. 604 58-6058]

Agency Forms Approved by the Office
of Management and Budget

AGENCY: Office of Industrial Resource
Administration, International Trade
Administration, Commerce,

ACTION: Final rule; notice of OMB
approval.

suMmARY: The Office of Management
and Budget (OMB) has approved
collection of information requests
contained in §§ 371.16(b), 377.6(e), and
377.7(h) of the Export Administration
Regulations under the provisions of the
Paperwork Reduction Act. This final
rule adds the approved control numbers
issued by OMB to the regulations in
accordance with 5 CFR 1320 display
requirements, The collection of
information requirements are now in
effect.

EFFECTIVE DATE: OMB approved the
reporting and recordkeeping
requirements for § 371.18 on October 24,
1985; § 377.6 on October 30, 1985; and

§ 377.7 on October 29, 1985.

FOR FURTHER INFORMATION CONTACT:
Rodney A. Joseph (202) 377-3984.

SUPPLEMENTARY INFORMATION: As
required by the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq,, the Office of
Industrial Resource Administration
submitted to OMB for approval the
reporting and recordkeeping
requirements as set forth in 15 CFR
371.16, 377.8 and 377.7. These
requirements were needed to conform
the short supply regulations to the
Export Administration Act of 1979, as
amended. The interim rule published
October 9, 1985 (50 FR 41131) stated that
these reporting and recordkeeping
requirements were pending OMB
approval OMB approved these
requirements and assigned control
numbers 0625-0153 (October 29), 0625—
0154 (October 24), and 0625-0155
(October 30).

List of Subjects in 15 CFR Parts 371 and
377

Exports, Reporting and recordkeeping
requirements,

Accordingly, Parts 371 and 377 of the
Export Administration Regulations (15
CFR Parts 368-399) are amended as
follows:

PART 371—GENERAL LICENSES

1. The authority citation for 15 CFR
Part 371 continues to read as follows:

Authority: Pub, L. 96-72, 93 Stat. 503, 50
U.S.C. app. 2401 et seq., as amended by Pub.
L. 97-145 of December 29, 1981 and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 16, 1985); Pub. L. 95—
223, 50 U.S.C. 1701 et seg; E.O. 12532 of
September 9, 1985 (50 FR 36861, September
10, 1985).

2. Section 371.16 is amended by
adding, at the end of the section, the
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approved OMB control number to read
as follows:

§371.16 [Amended]

“(The recordkeeping requirements contained
in paragraph (b) were approved by the Office
of Management and Budget under control
number 0625-0154)"

PART 377—SHORT SUPPLY
CONTROLS AND MONITORING

3. The authority citation for 15 CFR
Part 377 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat, 503, 50
U.S.C. app. 2401 et seq., as amended by Pub.
L. 97-145 of Dec. 29, 1981 and by Pub. L. 99-64
of July 12, 1985; E.O. 12525 of July 12, 1985 (50
FR 28757, July 186, 1985); sec. 103, Pub. L. 94—
163, as amended, (42 U.S.C. 8212) as amended
by Pub. L. 99-58 of July 2, 1985; sec. 28 Pub. L.
93-153, {30 U.S.C. 185); sec. 28 Pub. L. 95-372,
(43 U.S.C. 1354); E.O. 11912 of April 3, 1976
(41 FR 15825, as amended); sec. 101 and
201(11)(e) Pub. L. 94-258, (10 U.S.C. 7420(e));
and Presidential Findings (50 FR 25189, June
18, 1985).

§377.6 [Amended]

4, Section 377.6 is amended by adding,
at the end of the section, the approved
OMB control number to read as follows:
Approved by the Office of Management and

Budget under control numbers 0625-0154 and
0625-0155)

§377.7 [Amended]

5. Section 377.7 is amended by adding,
at the end of the section, the approved
OMB control number to read as follows:
(The reporting requirements contained in
paragraph (h) were approved by the Office of

Management and Budget under control
number 0625-0153)

Dated: July 8, 1986

Paul Freedenberg,

Assistant Secretary for Trade Administration.
|FR Doc, 86-15761 Filed 7-11-86; 8:45 am]
BILLING CODE 3510-DT-M

15 CFR Part 399
[Docket No. 60611-6111]

Validated License Controls on
Automatic Sawing Equipment

AGENCY: Export Administration,
International Trade Administration,
Commerce.

ACTION: Final rule.

SUMMARY: Export Administration
maintains the Commodity Control List
(CCL), which identifies those items
subject to Department of Commerce
export controls.

This rule amends the validated export
license controls on certain automatic
sawing equipment described in entry

1355A of the CCL pursuant to a finding
of foreign availability under section 5(f)
of the Export Administration Act of
1979, as amended. Automatic sawing
equipment, specially designed for the
processing of semiconductor wafers and
capable of slicing ingots of 3 inches (76.2
mm) or greater in diameter, now
requires a validated license for export
only to destinations in Country Groups
Q. S, W, Y and Z, the People's Republic
of China, and Afghanistan.

Notice of the foreign availability
determination on this equipment has
been previously published (51 FR 24736).

EFFECTIVE DATE: July 14, 1986,

FOR FURTHER INFORMATION CONTACT:
John Pastore, Office of Foreign
Availability, Department of Commerce,
Washington, DC 20230, Telephone: (202)
377-3564.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. Because this rule concerns a
military affairs function of the United
States, it is not a rule or regulation
within the meaning of Section 1(a) of
Executive Order 12291, and it is not
subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has
been or will be prepared.

2. Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. App. 2412(a)), exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of notice of
proposed rulemaking, an opportunity for
public comment and a delay in effective
date. This rule is also exempt from APA
requirements because it involves a
military affairs function of the United
States. Further, no other law requires
that a notice of proposed rulemaking
and opportunity for public comment be
given for this rule. Accordingly, it is
being issued in final form. However, as
with other Department of Commerce
rules, comments from the public are
always welcome. Comments should be
submitted to Betty Ferrell, Office of
Technology and Policy Analysis, Export
Administration, U.S. Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under sections
603{a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory

Flexibility Analysis has to be or will be
prepared.

4. This rule mentions a collection of
information subject to the requirements
of the Paperwork Reduction Act of 1980
(44 U.S.C 3501 et seq.). This collection
has been approved by the Office of
Management and Budget under control
number 0625-0001.

List of Subjects in 15 CFR Part 399

Exports, Reporting and recordkeeping
requirements.

PART 399—[AMENDED]

Accordingly, the Export
Administration Regulations 15 CFR Part
399 is amended as follows:

1. The authority citation for Part 399
continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503, 50
U.S.C. App. 2401 et seq., as amended by Pub.
L. 97-145 of December 29, 1981 and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 16, 1985); Pub. L. 95-
223, 50 U.S.C. 1701 et seq.; E.O. 12532 of
September 9, 1985 (50 FR 36861, September
10, 1985).

Supplement No. 1 to § 399.1 [Amended]

2. In Supplement No. 1 to § 399.1 (the
Commodity Control List), Commodity
Group 3 (General Industrial Equipment),
ECCN 1355A is amended by revising the
Validated License Required paragraph
to read “Country Groups QSTVWYZ,
except that automatic sawing equipment
described in paragraph (b) (1) (xi)
requires a validated license only for
Country Groups QSWYZ, the People's
Republic of China, and Afghanistan.”

Dated: July 9, 1986,

James K. Pont,

Acting Director, Office of Foreign
Availability.

[FR Doc. 86-15734 Filed 7-11-886; 8:45 am|
BILLING CODE 3510-DT-M

—

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230, 240, 249 and 260
[Release No. 33-6652; 34-23406; 39-2022]
Reporting by Small issuers

AGENCY: Securities and Exchange
Commission,

ACTION: Final rules.

SUMMARY: The Commission announces
the adoption of revisions to Rules 12g-1,
12g—4 and 12h-3 under the Securities
Exchange Act of 1934 (the “Exchange
Act")? which would increase the

115 U.S,C. 78a et seq.
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number of issuers outside the scope of
the registration and reporting
requirements of the Exchange Act by
adjusting the total assets threshold from
$3 million to $5 million, These revisions
represent a part of the continuing effort
by the Commisssion to reduce the
burdens to the smallest issuers of
complying with such registration and
reporting provisions to the greatest
extent possible consistent with the
protection of investors. Conforming
changes also are being made to Form 15
and to certain of the Commission’s
definitions of a small entity for purposes
of the Regulatory Flexibility Act.2
EFFECTIVE DATE: August 15, 1986.

FOR FURTHER INFORMATION CONTACT:
Richard K. Wulff or Karen O'Brien, (202)
272-2644, Office of Small Business
Policy, Division of Corporation Finance,
Securities and Exchange Commission,
450 5th Street, NW., Washington, DC
20549,

SUPPLEMENTARY INFORMATION: On
September 30, 1985, the Commission
published for comment several proposed
amendments to its rules to increase the
number of issures classified as exempt
from the registration and reporting
provisions of the Exchange Act by
changing the total asset threshold from
$3 million to $5 million.® The proposals
were a continuation of the Commission's
efforts to reduce the costs to small
issuers of complying with the
registration and reporting provisions
under the Exchange Act.* Having
considered the comments received from
the public, the Commission is adopting
the revisions substantially as proposed.

I. Present Requirements and the
Revisions

Section 12(g) provides that an issuer
which has 500 or more record holders of
a class of equity securities and total
assets of $1 million must register its
securities under the Exchange Act.®

25 U.S.C. 604 et seq.

* Release Nos. 33-8605; 34-22483; 38-1038
(September 30, 1985) (50 FR 41162).

¢ These efforts are complementary to those
required by the Small Business Invesiment Incentive
Act of 1980, Pub. L. 96477 (October 21, 1980}, to
remove unnecessary and burdensome regulatory
restraints on the capital raising efforts of the small
business community consistent with the purposes of
invesior protection. That statute principally
amended the Securities Act of 1933 (the "Securilies
Act™ the Trust Indenture Act of 1939, the Investment
Company Act of 1940, the Investment Advisers Act
:)f 1990 and the Securities Investor Protection Act of

970.

* If an issuer has a class of securities registered
under section 12 of the Exchange Act, the issuer
and. where applicable, specified persons are
reguired to comply with the periodic reporting
provisions of section 13, the proxy and tender offer
requirements of section 14, and the short swing
profit provisions of section 16 of the Exchange Act.

Rule 12g-1 exempts from that
registration requirement any issuer
whose total assets do not exceed $3
million. Rules 12g—4 and 12h-3 allow for
termination of registration of a class of
securities under section 12(g) and
suspension of the duty to file reports
under section 15(d)® when such class of
securities is held of record by less than
300 persons or by less than 500 persons
where the total assets of the issuer have
not exceeded $3 million on the last day
of each of the issuer’s three most recent
fiscal years.?,

Under today's revisions to Rule 12g-1,
an issuer is not required to register
under section 12(g) of the Exchange Act
until it has 500 or more record holders of
a class of equity securities and total
assets of $5 million or more.® The
revisions to Rules 12g—4 and 12h-3 allow
for the termination of registration of a
class of securities under section 12(g) of
the Exchange Act and suspension of the
duty to file reports under section 15(d) of
the Exchange Act when such class of
securities is held of record by less than
300 persons or by less than 500 persons
where the total assets of the issuer have
not exceeded $5 million on the last day
of each of the issuer’s three most recent
fiscal years.?

In addition, the description of Form 15
is amended to indicate that the total
assets criterion is $5 million and the
definition of a small entity for purposes
of the Regulatory Flexibility Act is
conformed to the total assets criterion of
$5 million in Rules 12g-1, 12g-4 and 12h-
3.10

© Section 15(d) of the Exchange Act requires every
issuer which has had a registration statement
declared effective under the Securities Act, 15
U.5.C. 77 el seq. to comply with the periodic
reporting requirements of section 13 of the Exchange
Act.

? Release No. 34-20263 (October 5, 1963) (48 FR
48245) and Release No. 34-20764 (March 22, 1984)
(49 FR 12888), The suspension provided by Rule
12h-3 from section 15(d) of the Exchange Act does
not apply to an issuer with respect 1o any fiscal year
in which the registration statement became effective
or is required to be updated pursuant to section
10(a}(3) of the Securities Act.

® The proposed modification to Rule 12g-1 would
retain the standard with respect to foreign private
issuers which provides that if a foreign private
issuer has securities quoted in an automated
interdealer quotation system it would remain
subject to registration under section 12(g) of the
Exchange Act.

? In the case of foreign issuers the criteria for
security holders is based on the number of security
holders resident in the United States.

19 It should be noted that the actions taken today
raising the asset threshold requirements will affect
the transfer agen! registralion requirement in
section 17A (c){1) of the Exchange Act. Issuers are
reminded thal registration under section 12 of the
Exchange Act continues to be a prerequisite for
including their securities on the NASDAQ system,
and that only transfer agents registered pursuant to
Section 17A(c){1) may perform transfer agent
functions for such securities.

II. Public Comments Regarding the
Proposals

The Commission received six
comment letters regarding the proposals,
five of which supported the concept of
classifying small issuers and exempling
certain of them from Exchange Acl
reporting and other obligations.!* Some
commentators also offered general
views on the concept of classification
and proposed additional classification
criteria. The Commission is today
publishing an advance notice of
proposed rulemaking elsewhere in
today's issue seeking comments from
the public with respect to these and
other suggested criteria for governing
entry into and exit from the Exchange
Act disclosure system.!2

The one opposing commentator
viewed the proposals as harmful to the
investing public because approximately
430 current issuers would no longer be
subject to the Exchange Act disclosure
system and in his view, the securities
markets would be unable to price these
issuers' securities in an accurate
manner.'s The Commission does not
agree with the position that there would
not be sufficient information for trading
markets or for these markets to
accurately price issuers securities.
Issuers whose securities are quoted in
the NASDAQ inter-dealer quotation
system still have to register these
securities pursuant to Section 12(g) of
the Exchange Act. Issuers whose
securities would trade in the ordinary
over-the-counter market would have to
publicly provide certain information
because of the Commission’s Rule 15¢2-
11.'4 Moreover, exemption from the
reporting provisions does not relieve
these companies from the application of
the anti-fraud provisions of the federal
securities law.

IIL. Availability of Final Regulatory
Flexibility Analysis

A final Regulatory Flexibility Analysis
in accordance with the Regulatory
Flexibility Act regarding the
amendments has been prepared. A
summary of the corresponding Initial
Regulatory Flexibility Analysis was
included in the proposing release.

1 The comment letters and a Summary of
Comments {File No. S7-43-85) are available for
public inspection and copying at the Commission's
Public Reference Room, 450 5th Streel, NW.,
Washington, DC 20549.

'# Release No, 34-23407 (July 8, 1986).

'3 The Commission estimated that of the 700
companies which could be relieved of the Exchange
Act reporting obligations, approximately 270 would
continue to voluntarily report to maintain their
NASDAQ listing.

™ Rule 15¢2-11, 17 CFR 240.15¢2-11.
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Members of the public who wish to
obtain a copy of the Final Regulatory
Flexibility Analysis should contact
Richard K. Wulff or Karen O'Brien as
specified above.

IV. Certain Findings

As required by section 23(a) of the
Exchange Act, the Commission has
specifically considered the impact that
these rulemaking actions would have on
competition and has concluded that they
would not impose a significant burden
on competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

V. Statutory Basis and Text of the
Amendments

The amendments to the Commission’s
rules and forms are being adopted by
the Commission pursuant to section 19
of the Securities Act; Sections 12, 13, 15
and 23(a) of the Exchange Act; and
Section 319 of the Trust Indenture Act of
1939.

List of Subjects in 17 CFR Parts 230, 240,
249 and 260

Reporting and recordkeeping
requirements, Securities.

Text of Amendments

Accordingly, Parts 230, 240 and 260 of
Chapter Il of Title 17 of the Code of
Federal Regulations are hereby
amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for Part 230
continues to read, in part; as follows:
Authority: Sec. 230.100 to 230.174 issued

under section 19, 48 Stat. 85, as amended: 15
US.C.77s * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

2, The authority citation for Parts 240
and 249 continues to read as follows:

Authority. Sec. 23, 48 Stat. 901, as
amended; 15 U.S.C. 78w.

PARTS 230, 240 and 249—{AMENDED]

3,17 CFR Parts 230, 240, and 249 are
amended by removing the reference to
"'$3,000,000" and replacing it with “$5
million" in the following sections:

(a) 17 CFR 230.157(a)

(b) 17 CFR 240.0-10(a)

(c) 17 CFR 240.12g-1

(d) 17 CFR 240.12g-4(a)(1) and 240.12g-
4(a)(2)

(e) 17 CFR 240.12h-3(b)(1) and 240.12h-
3{b)(2)
(f) 17 CFR 249.323(a).

PART 260—GENERAL RULES AND
REGULATIONS, TRUST INDENTURE
ACT OF 1939

4. The authority citation for Part 260
continues to read, in part, as follows:

Authority: Sec. 319, 53 Stat. 1149, as
amended: 15 U.S.C. 77aaa * * *

§ 260.0-7 [Amended]

5. By amending § 260.0-7 by removing
the reference to “$3 million” and
replacing it with “$5 million".

By the Commission.

Jonathan G. Katz,

Secretary.

July 8, 1986.

[FR Doc. 86-15796 Filed 7-11-86; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 11, 13 and 375
[Docket No. RM83-57-000; Order No. 453]

Payments for Benefits From
Headwater Improvements

Correction

In FR Doc. 86-14930 beginning on page
24308 in the issue of Thursday, July 3,
1986, make the following correction:

On page 24310, in the first column, in
footnote 8, the second line should read:

P.=C x(V,/V,+v)
BILLING CODE 1505-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 160
[Docket No. 85P-0028/CP]

Lysozyme and Avidin Reduced Dried
Egg Whites; Amendment of the
Standard of Identity; Confirmation of
Effective Date

AGENCY: Food and Drug Administration.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date for compliance with the
final rule amending the standard of

identity for dried egg whites published
in the Federal Register of April 3, 1986
(51 FR 11434).

EFFECTIVE DATE: Effective July 1. 1887,
for all affected products initially
introduced or initially delivered for
introduction into interstate commerce on
or after this date. Voluntary compliance
may have begun June 2, 1986.

FOR FURTHER INFORMATION CONTACT:
Arthur R. Johnson, Center for Food
Safety and Applied Nutrition (HFF-214),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-485—
0112,

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 3, 1986 (51 FR
11434), FDA issued a final rule amending
the standard of identity for dried egg
whites (21 CFR 160.145) to provide for
the optional reduction of lysozyme and
avidin content by cation exchange
procedures before drying. The final rule
was promulgated in consideration of a
petition dated January 17, 1985, filed on
behalf of Societa Prodotti Antibiotici
and Henningsen Foods, Inc. The final
rule provided that any person who
would be adversely affected by the
regulation could at any time on or before
May 5, 1986, file written objections and
request a hearing on the specific
provisions to which there were
objections. No objections or requests for
a hearing were filed in regard to the
final rule.

List of Subjects in 21 CFR Part 160
Eggs; Food standards.

PART 160—EGGS AND EGG
PRODUCTS

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 401,
701(e), 52 Stat. 1046, 70 Stat. 919 as
amended (21 U.S.C. 341, 371(e))) and
under authority delegated to the
Commissioner of Food and Drugs (21

CFR 5.10) and redelegated to the Center

for Food Safety and Applied Nutrition
(21 CFR 5.62), notice is given that Part
160, as amended in the Federal Register
of April 3, 1986 (51 FR 11434), will
become effective July 1, 1987. Voluntary
compliance may have begun June 2,
1986.

Dated: July 2, 19886.
Richard J. Ronk,
Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 86-15727 Filed 7-11-86; 8:45 am|
BILLING CODE 4160-01-M




Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Rules and Regulations

25363

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 669

[FHWA Docket No. 85-8]

Certification of Enforcement of Heavy
Vehicle Use Tax

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rulemaking,

SUMMARY: This notice sets forth
procedures to be followed by each state
for certifying that it is ohtaining
evidence of proof of payment of the
Federal heavy vehicle use tax in
accordance with 23 U.S.C. 141(d) for
vehicles subject to the use tax imposed
by Section 4481 of the Internal Revenue
Code of 1954, as amended, before such
vehicles are lawfully registered in the
state. An annual certification of
compliance is required. Procedures are
specified for reducing a state’s
apportionment of highway funds in
accordance with 23 U.S.C. 141(d) in the
event a state fails to meet the
requirements of this regulation.

EFFECTIVE DATE: July 14, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas R. Weeks, Chief, Highway
Users and Funding Division, (202) 426-
0170; or Mr, David C. Oliver, Office of
the Chief Counsel (202) 4260825,
Federal Highway Administration, 400
Seventh Street, SW., Washington, DC
20590. Office hours are from 7:45 a.m. to
4:15 p.m. ET, Monday through Friday,
except legal holidays.

SUPPLEMENTARY INFORMATION: Section
143 of the Surface Transportation
Assistance Act of 1982 (23 U.S.C. 141(d))
provides that a state's apportionment of
funds under 23 U.S.C. 104(b)(5) shall be
reduced in an amount up to 25 percent of
the amount to be apportioned in any
fiscal year beginning after September 30,
1984, during which vehicles, subject to
the Federal heavy vehicle use tax
imposed by Section 4481 of the Internal
Revenue Code of 1954, as amended, are
lawfully registered without having
presented proof of payment of the use
tax. On August 8, 1985, the FHWA
published a notice of proposed
rulemaking {Docket No. 85-8) for
purposes of obtaining comments on
proposed procedures for determining
state compliance with the provisions of
23 U.S.C. 141(d). (Also see regulations
issued by the Internal Revenue Service
on May 23, 1985, at 50 FR 21243, which
specify the circumstances under which a
state must require evidence of proof of
payment of the Federal heavy vehicle

use tax and the required manner in
which proof of payment must be
received by the state as a condition of
registering vehicles subject to the tax.)

Twelve responses were received
within the 45-day comment period
provided by the notice of proposed
rulemaking, and eight responses were
received within a few days after the
close of the comment period. All
comments have been included in the
docket and considered in this final
rulemaking action.

Most of the comments stated that the
procedures contained in the notice of
proposed rulemaking are reasonable
and can be implemented without undue
difficulty. Several comments, however,
questioned the proposed certification
procedure on the basis that no specific
language is included in the statute
requiring a certification. This factor was
carefully considered by FHWA in
preparing the notice of proposed
rulemaking, and it was determined that
(1) FHWA has sufficient legal authority
for establishing a certification procedure
under the broad rulemaking authority
provided under 23 U.S.C. 315, (2) the
certification procedure is a reasonable
means for administering the
requirements of 23 U.S.C, 141(d) without
undue administrative burdens being
placed on the states and FHWA, and (3)
the certification procedure is necessary
to meet the responsibility of the
Department of Transportation to make a
determination that the policies and
procedures of the states are consistent
with the requirements of 23 U.S.C.
141(d). In light of the comments to the
docket, however, FHWA has again
reviewed the legal authority for
administratively establishing a
certification requirement. As a result,
FHWA is satisfied that strong legal
authority exists for promulgating this
requirement and that the procedure is
the most reasonable and practical
means for FHWA to administer this
statute without burdening the states
with inordinate recordkeeping and
subjecting the states to frequent
compliance reviews.

Congress has clearly expressed its
intent to impose conditions on the grant
of Federal funds so that the states can
knowingly decide whether to accept
these funds. As a general matter,
Federal administrative agencies have
the power to oversee a cooperative
Federal-state venture. But even where
an agency has the power to cut off
Federal funds, there is a shared
perception that this is a remedy with
possible injurious consequences to the
proposed beneficiaries of the legislative
scheme.

The states always retain the option of
not participating in a Federal program,
whereas here Congress authorizes
conditions upon the granting of aid for
that program.

This regulation sets forth what we
think is necessary to comply with the
Act, and allows each state the
opportunity to decide in advance
whether it wishes to give up the Federal
funds and go its own way, or, if not, to
articulate its plan for achieving
compliance. Certification provides the
state with the opportunity to incorporate
its own procedures for registering
vehicles and monitoring that registration
with the least obtrusive Federal
presence.

Although the statutory language does
not create an express requirement for a
state certification, the provisions of 23
U.S.C. 315 (1982) authorize the Secretary
to prescribe and promulgate all needful
rules and regulations to carry out the
provisions of Title 23. The proven
effectiveness of the certification as a
device for monitoring a Federally
assisted program is underscored by the
other similar programs in Title 23, i.e.,
speed limit and size and weight.
Without a certification and state
assistance in this effort, there would be
a need to set forth Federal standards
governing the factual process of
registration. Review criteria would be
unnecessarily complex in order to
establish a minimum uniformity.

One comment questioned the need for
an annual certification and periodic
compliance reviews by FHWA. The
notice of proposed rulemaking stated
that the state certification and
supporting documentation, such as
applicable laws, administrative
procedures, and guidelines will serve as
the principal means for determining the
state compliance with the statute. The
FHWA believes, however, that
independent reviews on a periodic basis
are not only necessary to meet its
program management responsibilities,
but are desirable and can help
strengthen the state procedures by
providing an independent assessment of
implementation practices and
procedures. This approach is based on a
shared responsibility by the states and
FHWA to implement congressional
intent,

One comment stated that it is
inappropriate for FHWA to base a
determination of nonconformity on the
failure of a state to certify. The FHWA
disagrees with this contention. The
certification procedure is the critical
feature in establishing a manageable
and reasonable procedure for
determining state compliance with the
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statute. Disregard for the certification
would severely weaken the procedure
and place the full burden of determining
state compliance on FHWA.

Another comment questioned the
appropriateness of FHWA initiating
procedures for a reduction of funds
based on a “proposed” determination of
nonconformity. This comment further
stated that the agency (FHWA) should
complete its fact-finding and reach a
“final" determination before a state is
informed by FHWA. We have revised
the procedures for reduction of funds to
simplify the entire procedure. The
statute does not provide for a hearing;
however, it is FHWA's policy to provide
a state faced with the potential loss of
funds an opportunity to “show cause”
why such action should not be taken. If
a state is found in noncompliance, the
Administrator with the concurrence of
the Secretary, shall issue a decision; if a
state is found in compliance, the
Administrator shall issue a final
decision. In the event that a Final
Decision in a particular case has not
been made before October 1, the
beginning of a fiscal year, states subject
to such proceedings are notified that the
Department will apportion Federal-aid
funds for the state, but reserve from
obligation up to 25 percent of the funds.
This process preserves the Department's
ability to impose sanctions if they are
deemed appropriate.

Several comments pointed out an
apparent inconsistency between the

“notice of proposed rulemaking and the
May 23, 1985, final regulation issued by
the Internal Revenue Service (IRS). The
IRS regulations allow a state to
implement a suspension registration
system; however, the scope and purpose
(8 669.1) and policy (§ 669.3) statements
in the FHWA notice of proposed
rulemaking did not recognize this
provision. The FHWA agrees that the
IRS provigions for a suspension
registration system should be reflected
in the final procedures, and §§ 669.1 and
669.3 have been revised accordingly.

Three comments proposed that
additional alternatives for
recordkeeping be provided. Specifically,
two comments proposed the use of
microfilm and microfiche, and the other
proposed a more flexible approach to
permit other methodologies specifically
authorized and approved by FHWA.,
The FHWA agrees that microfilm and
microfiche will provide suitable
documentation and this alternative has
been added to § 669.21. Other
alternatives will be considered by the
FHWA as they are devised and if they
appear practicable. The FHWA intends
to provide maximum flexibility to the

states in this area; however, it believes
that basic parameters for recordkeeping
should be established on a national
basis. Within these parameters, FHWA
will work with individual states to
implement variations where needed.

Several comments pertained to the
procedures for implementing the proof of
payment requirements established by
the May 23, 1985, IRS final regulation.
Specifically, one comment stated that
the IRS procedures covering proof of
payment for more than 21 vehicles
eliminated the effective use of
automated files since vehicle
identification numbers (VIN) are not
required. Two comments addressed
difficulties of monitoring fleet
registrations within VIN's, and one
comment recommended that the states
and the IRS exchange computer tapes
for use in determining proof of payment
of the heavy vehicle use tax. These
comments have been brought to the
attention of the IRS for consideration in
possible amendments to the May 23,
1085, final regulation.

Finally, to allow the states adequate
time to comply with § 669.7, which
reqguires an annual certification that it is
obtaining evidence of proof of payment
before July 1, the initial certification will
be accepted if submitted within thirty
days of the publication date of this
rulemaking.

Therefore, based upon further review
and consideration of public comments,
the FHWA is adopting the proposal
published on August 8, 1985, subject to
the revisions discussed herein.

The FHWA has determined that this
document contains neither a major rule
under Executive Order 12291 nor a
significant regulation under DOT
regulatory policies and procedures. The
procedures in this document are being
issued in order to implement a statutory
mandate. A regulatory evaluation has
not been prepared because of the
ministerial nature of this action.

Since this rule will primarily impact
the states under the criteria of the
Regulatory Flexibility Act, it is certified
that this action will not have a
significant economic impact on a
substantial number of small entities.

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
the reporting or recordkeeping
provisions that are included in this
regulation are being submitted to the
Office of Management and Budget
(OMB) for approval.

List of Subjects in 23 CFR Part 669

Grants programs—transportation,
Highways and roads, Taxes, Motor
vehicles.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Research,
Planning, and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activities apply to this
program)

In consideration of the foregoing.
FHWA amends Chapter I of Title 23,
Code of Federal Regulations, by adding
a new Part 669 to read as set forth
below:

Issued on July 8, 1986.
Ray Barnhart,
Federal Highway Administrator.

PART 669—ENFORCEMENT OF
HEAVY VEHICLE USE TAX

Sec.

669.1
669.3
669.5

Scope and purpose.
Policy.

Objective.

669.7 Certification requirement.
669.9 Certification content.
669.11 Certification submittal.

660.13 Effect of failure to certify or to
adequately obtain proof of payment.
669.15 Procedure for the reduction of funds.

669.17 Compliance finding.

669.19 Reservation and reapportionment of
funds,

669.21 Procedure for evaluating state
compliance.

Authority: 23 U.S.C. 141(d) and 315; 49 CFR
1.48(b).

§669.1 Scope and purpose.

To prescribe requirements for
certification by the states that evidence
of proof of payment is obtained either
before vehicles subject to the Federal
heavy vehicle use tax are lawfully
registered or within 4 months after being
lawfully registered if a suspension
registration system is implemented.

§669.3 Policy.

It is the policy of the FHWA that each
state require registrants of heavy trucks
as described in 26 CFR Part 41 to
provide proof of payment of the vehicle
use tax either before lawfully registering
or within 4 months after lawfully
registering such vehicles as provided for
under a suspension registration system.

§669.5 Objective.

The objective of this regulation is to
establish realistic and workable
procedures for an annual certification
process to provide suitable evidence
that an effective program is being
conducted by the states and to ensure
that the states are not registering
vehicles which have not been accounted
for under the tax collection procedures
instituted by the Internal Revenue
Service (IRS).
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§669.7 Certification requirement.

The Governor of each state, or his or
her designee, shall certify to the FHWA
before July 1 of each year that it is
obtaining proof of payment of the heavy
vehicle use tax as a condition of
registration in accordance with 23 U.S.C.
141(d). The certification shall cover the
12-month period (8 months for the initial
certification period) ending May 31.

§669.9 Certification content.

The certification shall consist of the
following elements:

(a) A statement by the Governor of
the state or a state official designated by
the Governor, that evidence of payment
of the heavy vehicle use tax is being
obtained as a condition of registration
for all vehicles subject to such tax. The
statement shall include the inclusive
dates of the period during which
payment of the heavy vehicle use tax
was verified as a condition of
registration.

(b) The certifying statement required
by paragraph (a) of this section shall be
worded as follows: I (name of certifying
official), (position, title), of the State of
( ), do hereby certify that evidence
of payment of the.heavy vehicle use tax
pursuant to Section 4481 of the Internal
Revenue Code of 1954, as amended, is
being obtained as a condition of
registration for vehicles subject to such
tax in accordance with 23 U.S.C. 141(d)
and applicable IRS rules. This
certification is for the period (
( ).

(¢} For the initial certification, submit
a copy of any state law or regulation
pertaining to the implementation of 23
U.S.C. 141(d); for subsequent
certifications, submit a copy of any new
or revised laws and regulations
pertaining to the implementation of 23
U.S.C. 141(d).

§669.11 Certification submittal.

The Governor or an official
designated by the Governor, shall each
year submit the certification, including
the supporting material specified in
§ 669.9 to the FHWA Division
Administrator prior to July 1.

§669.13 Effect of failure to certify or to
adequately obtain proof of payment.

Beginning July 1, 1986, if a state fails
to certify as required by this regulation
or if the Secretary of Transportation
determines that a state is not adequately
obtaining proof of payment of the heavy
vehicle use tax as a condition of
registration notwithstanding the state's

) to

certification, Federal-aid highway funds
apportioned to the state under 23 U.S.C.
104(b)(5) for the next fiscal year shall be
reduced in an amount up to 25 percent
as determined by the Secretary.

§669.15 Procedure for the reduction of
funds.

(a) If it appears to the Federal
Highway Administrator that a state has
not submitted a certification conforming
to the requirements of this regulation or
that the state is not adequately
obtaining proof of payment of the heavy
vehicle use tax under 23 U.S.C. 141(d),
the Federal Highway Administrator
shall make in writing a proposed
determination of nonconformity, and
shall notify the Governor of the state of
the proposed determination by certified
mail. The notice shall state the reasons
for the proposed determination and
inform the state that it may, within 30
days from the date of the notice, request
a conference to show cause why it
should not be found in nonconformity.

(b) The conference will be informal in
nature and conducted by the
Administrator, or his/her designee. In
all instances where the state proceeds
on this basis, a transcript will be made
and furnished to the state by FHWA.
The state may offer any information
which it considers helpful to a resolution
of the matter, and the scope of review at
the conference shall include, but not be
limited to, state legislative actions
(including those proposed to remedy
deficiencies), budgetary considerations,
judicial actions, and proposals for
specific actions which will be
implemented to bring the state into
compliance.

(c) The state has the option to request
such a conference, or it may submit such
information in writing to the
Administrator, who will make a
determination on the basis of such
materials and other available
information.

§669.17 Compliance finding.

(a) If, following the conference or
review of submitted materials described
in § 669.15, the Administrator concludes
that the state is in compliance, the
Administrator shall issue a decision
which is the final decision, and the
matter shall be concluded.

(b) If, following the conference or
review of information submitted under
§ 669.15, the Administrator, with the
concurrence of the Secretary, concludes

that the state is in noncompliance, the
Administrator shall issue a decision,
which is the final decision, and the
matter be concluded. The decision will
be served on the Governor, or his/her
designee.

§669.19 Reservation and reapportionment
of funds.

(a) The Administrator may reserve
from obligation up to 25 percent of a
state's apportionment of funds under 23
U.S.C. 104(b)(5). pending a final
determination.

(b) Funds withheld pursuant to a final
administrative determination under this
regulation shall be reapportioned to all
other eligible states pursuant to the
formulas of 23 U.S.C. 104(b)(5) and the
apportionment factors in effect at the
time of the original apportionments,
unless the Secretary determines, on the
basis of information submitted by the
state, that the state has come into
conformity with this regulation prior to
the final determination. If the Secretary
determines that the state has come into
conformity, the withheld funds shall be
released to the state subject to the
availability of such funds under 23
U.S.C. 118(b).

(c) The reapportionment of funds
under paragraph (b) of this section shall
be stayed during the pendency of any
judicial review of the Secretary's final
determination of nonconformity.

§669.21 Procedure for evaluating state
compliance.

The FHWA shall periodically review
the state's procedures for complying
with 23 U.S.C. 141(d), including an
inspection of supporting documentation
and records. The state shall retain a
copy of the receipted IRS Schedule 1
(Form 2290), or an acceptable substitute
prescribed by 26 CFR Part 41,

§ 41.60001-2, for a period of 1 year for
purposes of evaluating state compliance
with 23 U.S.C. 141(d) by the FHWA. In
lieu of retention of Schedule 1, states
may make an appropriate entry in an
automated file or on registration
documents retained by the state or
retain a microfilm or microfiche copy of
Schedule 1 or of the automated file as
evidence that proof of payment has been
received before vehicles subject to the
Federal heavy vehicle use tax are
registered.

[FR Doc. 86-15792 Filed 7-11-86; 8:45 am]

BILLING CODE 4910-22-M
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DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[T.D. ATF-231; Ref. Notice No. 569]

Ozark Mountain Viticultural Area

Correction

In FR Doc 86-14934, beginning on page
24142, in the issue of Wednesday, July 2,
1986, make the following correction:

§9.108 [Corrected]

On page 24144, in § 9.108(c)(2), third
column, the last three paragraphs
designated (xxx), (xxxi) and (xxxii)
should be correctly designated (xx),
(xxi) and (xxii) respectively.

BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33CFRPart 1

[CGD 85-077]

Charges for Duplicate Medals

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This final rule will eliminate
the table depicting the “Cost of a
Replacement Medal" presently included
in Part 1 of Title 33 Code of Federal
Regulations. Due to changes in the cost
of these replacement medals, the list has
become outdated. Maintaining an
updated list in the Federal Register
would require frequent publication, The
final rule will provide an address where
an updated list of the cost of
replacement medals can be obtained.

EFFECTIVE DATE: August 13, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth Grey, Project Manager,
Commandant (G-PS-5), 2100 Second St.,
SW., Washington, DC., 20593, telephone:
202-426-6464.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
published for this rulemaking. Publishing
a notice of proposed rulemaking is
unnecessary in accordance with 5 U.S.C.
553(b). This rulemaking is administrative
in nature and merely deletes an
outdated price list which reflects the
cost of replacement medals to the Coast
Guard. The public is advised of an
address where current price list

information can be obtained. The Coast
Guard has determined that notice and
public procedure thereon are
unnecessary.

This final rule is considered to be
nonmajor under Executive Order 12291
and nonsignificant under DOT
regulatory policies and procedures (44
FR 1034; February 26, 1979). The
economic impact of this final rule has
been found to be so minimal that further
evaluation is unnecessary. This
rulemaking merely deletes an outdated
price list which reflects the cost of
replacement medals to the Coast Guard.
The public is advised of an address
where current price list information can
be obtained. Due to frequent changes in
price, maintenance of this list in the
Federal Register would require frequent
publication. Since the impact of the final
rule is expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 1

Administrative practice and
procedures, Authority delegations,
Government agencies, Freedom of
Information, Penalties.

PART 1—[AMENDED]

In consideration of the foregoing,
Subpart 1.26 of Part 1 of Title 33, Code of
Federal Regulations is revised to read as
follows:

1. The authority citation for Subpart
1.26 is revised to read as follows:

Authority: 14 U.S.C. 633, 49 CFR 1.46(k).

2. In § 1.26-5, paragraph (b) is revised
to read as follows:

§ 1.26-5 Replacement of Medals

- * - Ll -

(b) A medal, a bar, emblem or insignia
in lieu thereof, that is lost, destroyed, or
rendered unfit for use due to the fault or
neglect of the person to whom it was
awarded, is replaced after the Coast
Guard is reimbursed for its cost, Current
prices may be obtained from
Commandant (G-PS-5), 2100 2nd St.
SW. Washington, DC 20593.

Dated July 9, 1988.
Henry H. Bell,

Rear Admiral, U.S. Coast Guard, Chief, Office
of Personnel.

[FR Doc. 86-15769 Filed 7-11-86; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-4-FRL-3048-5; AL-012]

Approval and Promulgation of
Implementation Plans; Alabama: Lead
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan revision submitted
by Alabama. This revision establishes a
lead attainment and maintenance plan
for all areas of Alabama except
Jefferson County, as required under
section 110 of the Clean Air Act. The
lead plan for Jefferson County will be
addressed in a separate notice.

EFFECTIVE DATE: This action will be
effective on August 13, 1986.

ADDRESSES: Copies of the submittal are
available for public inspection at the
following locations:

Region IV, Air Programs Branch, 345
Courtland Street, N.W. Atlanta,
Georgia 30365.

Public Information Reference Unit,
Environmental Protection Agency
Library, 401 M Street, SW.,
Washington, DC 20460

Office of the Federal Register, 1100 L
Street, NW., Room 8401, Washington,
DC

Alabama Department of Environment
Management, Air Division, 1751
Federal Drive, Montgomery, Alabama
36130

FOR FURTHER INFORMATION CONTACT:
Mr. Raymond S. Gregory, Environmental
Protection Agency, Region IV, Air
Programs Branch, at the above listed
address and telephone number 404/347-
3286, or FTS: 257-3286.

SUPPLEMENTARY INFORMATION: On
January 2, 1986 (51 FR 41) EPA published
a Notice of Proposed Rulemaking (NPR)
for the Alabama State Implementation
Plan (SIP) for lead (which applies to all
areas of Alabama except Jefferson
County). As stated in the NPR, a
separate notice will address the lead SIP
for Jefferson County.

The lead plan and the rationale for
EPA's proposed approval were
explained in the NPR. It will not be
restated here. One point concerning
“discretionary authority” is being
repeated below. No public comments
were received on the NPR.
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Alabama's source regulations include
several provisions that allow the
Director to exercise certain
discretionary authority. These include:
(1) 4.15.6(c), which allows exclusions
from the requirement that lead-bearing
material be unloaded and stored in
enclosed buildings; (2) 4.15.6(e), which
allows exclusions from the twice daily
vacuum sweeping requirement for paved
areas; and (3) 4.15.6(g), which allows
approval of an alternative compliance
schedule with a required final
compliance date of not later than
December 31, 1987, upon petition from
the source.

Exercise of discretionary authority
under these provisions has the potential
to increase lead emissions at Sanders
Lead. EPA has informed Alabama that
all such revisions and appropriate
demonstrations must be submitted for
approval as plan revisions.

As a note of clarification, the phrase
“in the form of operating permits and
will be submitted in the near future as
state regulations,” was included at the
end of the first sentence under
Regulatory Flexibility Analysis in the
NPR, This sentence should read,
“Pursuant to the provisions of 5 U.S.C.
605({b), the Administrator has
determined that this action will not have
a significant economic impact on a
substantial number of small entities
because the requirements are already in
place at the state level."

Final action

EPA is approving Alabama'’s SIP for
the attainment and maintenance of the
National Ambient Air Quality Standard
for lead for all areas except Jefferson
County.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 12, 1986. This
action may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Lead,
Intergovernmental relations, and
Incorporation by Reference.

Incorporation by reference of the
State Implementation Plan for the State
of Alabama was approved by the

Director of the Federal Register on July
1, 1982.

Dated: June 23, 1986.
Lee M. Thomas,

Administrator.

PART 52—{AMENDED]

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.50 is amended by adding
paragraph (c)(42) as follows:

§ 52.50 Identification of plan.

* - - - .

[c] LI

(42) State implementation plan for
attainment and maintenance of the lead
standards in all areas except Jefferson
County, submitted on March 28, 1985, by
the Alabama Department of
Environmental Management.

(i) Incorporation by reference.

(A) Regulation for existing secondary
lead smelters located in Pike County,
Alabama (Regulation 4.15.6), which was
adopted by the Alabama Department of
Environmental Management on March
13, 1885. Under applicable law, EPA
approval is required for discretionary
actions of the Director of the Alabama
Department of Environmental
Management that may increase lead
concentrations in the ambient air.

(B) Letter of May 8, 1985 from
Ababama Department of Environmental
Management to EPA, and Regulation
pertaining to secondary lead smelter
exhaust stack gases (Regulation 4.15.3),
which was adopted by the Alabama Air
Pollution Control Commission on March
23, 1982.

(ii) Other material.

(A) Narrative SIP, titled, “State of
Alabama'a Plan for the Attainment of
the National Ambient Air Quality
Standard for Lead," dated December
1984.

§52.54 [Amended]

3. In § 52.54, Attainment dates for
national standards, the table is amended
by adding a column for the pollutant
“Lead,"” with the notation “i" for every
entry except Jefferson County (to be
completed later), and a corresponding
line is added to the legend as follows: "i.
March 13, 1986."

[FR Doc. 86-15763 Filed 7-11-86; 8:45 am]
BILLING CODE 6560-50-M

48 CFR Parts 1527 and 1552
[OAR-FRL-3048-8]

Rights in Data and Copyrights Under
EPA Contracts

AGENCY: Environmental Protection
Agency.

AcCTION: Final rule.

SUMMARY: This document establishes a
final rule on Rights in Data and
Copyrights under EPA Contracts. This
action is necessary since the Federal
Acquisition Regulation, which was
effective on April 1, 1984, has not yet
been amended to include regulatory
coverage on rights in data and
copyrights. The intended effect of this
action is to finalize an EPA Acquisition
Regulation (EPAAR) Temporary
Regulation which established
contractual rights and obligations
between EPA and its contractors with
respect to data and copyrights.

EFFECTIVE DATE: July 14, 1986.

FOR FURTHER INFORMATION CONTACT:
Edward Murphy, Environmental
Protection Agency, Procurement and
Contracts Management Division (PM-
214), 401 M Street, SW., Washington, DC
20460, Telephone: (202) 382-5034.

SUPPLEMENTARY INFORMATION: A
Temporary Regulation on Rights in Data
and Copyrights under EPA contracts
was published on page 28222 of the
Federal Register on July 19, 1984 and
invited submission of comments by
September 15, 1984. No public comments
were received. This final rule makes no
changes to the Temporary Regulation.

Executive Order 12291

OMB Bulletin No. 85-7, dated
December 14, 1984, establishes the
requirements for OMB review of agency
procurement regulations. This regulation
does not fall within any of the categories
cited in the Bulletin requiring OMB
review,

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980,
Pub. L. 96-354, requires preparation of a
regulatory flexibility analysis for any
rule which is likely to have a significant
economic impact on a substantial
number of small entities. The EPA
certified in the Temporary Regulation
that the rule will not have a significant
impact on a substantial number of small
entities. No comments were received
contesting the certification. The EPA
has, however, accomplished the
following final regulatory flexibility
analysis,
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1. A description of the reasons why
action by the Agency is being
considered:

It is essential that EPA have in its
contracts terms and conditions
establishing the rights of EPA and its
contractors in data produced during or
used in contract performance. The
EPAAR Temporary Regulation on this
subject expires on July 14, 1986. FAR
coverage on the subject, which would
supersede the EPAAR coverage, may
not be in place by that date. The EPAAR
Temporary Regulation must therefore be
made a final rule to ensure continued
EPAAR coverage on the subject.

2. A succinct statement of the
objectives of, and legal basis for the
proposed rule:

The objective of the rule is to
establish a policy for the acquisition of
data and for the protection of
contractors’ legitimate proprietary
interests, It is necessary for EPA, in
order to carry out its missions and
programs, to acquire or obtain access to
many kinds of data produced during or
used in the performance of its contracts.
Such data may be required to obtain
competition among suppliers; fulfill
certain responsibilities for disseminating
and publishing the results of its
activities, ensure appropriate utilization
of the results of research, development,
and demonstration activities including
the dissemination of technical
information to foster subsequent
technological developments; and meet
other programmatic and statutory
requirements. At the same time, EPA
recognizes that its contractors may have
a legitimate proprietary interest (e.g., a
property right or other valid economic
interest) in data resulting from private
investment. Protection of such data from
unauthorized use and disclosure is
necessary in order to prevent the
compromise of such property right or
economic interest, avoid jeopardizing
the contractor’s commercial position,
and preclude impairment of EPA's
ability to obtain access to or use of such
data. The protection of such data by
EPA is necessary to encourage qualified
contractors to participate in EPA
programs and apply innovative concepts
to such programs. In applying these
considerations, this rule strikes a
balance between EPA's need for data
and the contractor's legitimate
proprietary interest. The legal basis for
this regulation is 48 CFR 1.301.

3. A description of, and where
feasible, an estimate of the number of
small entities to which the proposed rule
will apply:

This final rule will apply to small
entities which submit offers to EPA, and
enter into contracts which require data
to be produced, furnished or acquired.
Of the 358 different contractors under
active contract to EPA as of January 6,
1986, 191 small businesses had contracts
with data rights provisions.

4. Description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule:

The basic issues in the final rule
which effect small business are access
to data, and protection of proprietary

ata.

For access to data, the final rule states
that the EPA acquires unlimited rights in
the following data (except as provided
in 1527,7003(b)(6) for copyrighted data):
(1) data first produced in the
performance of a contract; (2) form, fit,
and function data delivered under the
contract; (3) data (except as may be
included with restricted computer
software) that constitutes manuals or
instructional and/or training material
delivered under a contract; and (4) all
other data delivered under the contract
unless such data qualifies as limited-
rights data or restricted computer
software.

Concerning protection of proprietary
data, the Contractor may protect its data
by withholding such data from delivery
and providing form, fit, and function
data instead. If the EPA specifies the
delivery of proprietary data, it is
delivered with limitations on its use and
disclosure. Such data will not, without
permission of the Contractor, be used by
EPA for purposes of manufacture and
will not be disclosed outside EPA except
for certain limited purposes, and then
only if EPA makes the disclosure subject
to prohibition against further use and
disclosure by the recipient.

Concerning recordkeeping,
contractors will have to differentiate
between data first produced under the
contract, its proprietary data, and data it
receives from third parties. Contractors
do this as a part of normal business
practice to protect this proprietary data.
The burden EPA places is to
differentiate and deliver data that EPA
funds. This is no different from what a
contractor must do when receiving funds
for sponsored research under normal
commercial arrangements.

The “Additional Data Requirements"
clause permits EPA the right to order
data for a period of three years after
acceptance of deliverable items. The
Contractor will be paid for its expenses
in so doing. The three year period is the
period of time in the "Examination of
Records by Comptroller General” clause

that these records must be kept. That
clause is required by 41 U.S.C. 254(c). No
costs can be associated with this
recordkeeping; however, the contractor
may use the data as it sees fit.

5. Identification of all relevant Federal
rules which may duplicate, overlap, or
conflict with this rule:

This final rule applies only to
contractors doing business with EPA.
Other Federal agencies, such as NASA
and the Department of Energy (DOE),
have coverage in their FAR supplements
on this subject. The EPA coverage is
similar to that of NASA and DOE.

6. Discussion of significant
alternatives to the final rule which
accomplish its objectives:

This regulation is essential for EPA to
carry out its missions and programs for
the reasons set forth in paragraph No. 2
above. The final rule balances the
legitimate proprietary interest of EPA
and its contractors in data. The needs
and rights of the public, including small
business entities, in data developed with
public funds are established. Such data
is available to EPA with unlimited
rights.

Conversely, contractors' proprietary
data is protected. Contractors may
withhold such data, and deliver form, fit,
and function data instead. If delivery of
proprietary data is necessary, clear
restrictions on its use are set forth on
the data,

To exempt small entities from this
final rule is not practicable, since data
rights must be established for all
contractors,

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq., and
have been assigned OMB control
number 2030-0012.

List of Subjects in 48 CFR Parts 1527
and 1552

Government procurement, Patents,
data and copyrights.

Authority: Sec. 205(c), 63 Stat. 390, as
amended, 40 U:S.C. 486(c).

The EPA Acquisition Regulation
Temporary Regulation, published on
page 29222 of the Federal Register on
July 19, 1984, is hereby established as a
final rule.

Dated: July 8. 1986.

John C. Chamberlin,

Director, Office of Administration.

[FR Doc. 86-15765 Filed 7-11-86; 8;45 am|
BILLING CODE 6560-50-M
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249
[Release No. 34-23407; S7-16-86]

Reporting by Small Issuers
AGENCY: Securities and Exchange
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Commission is seeking
information as to other appropriate
criteria to establish the threshold level
for companies to enter into the reporting
system under the Securities Exchange
Act of 1934 (the “Exchange Act'™")?

which would complement or be
substituted for the present size criteria
of 500 shareholders and total assets of
$5 million. Other criteria for establishing
termination of registration of a class of
securities or suspension of the duty to
file reports are also being sought. The
Commission will review comments
made in response to this invitation with
a view to determining whether future
rulemaking would be necessary and
appropriate.

DATES: Comments should be received on
or before September 30, 1986.

ADDRESSES: Comment letters should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and
Exchange Commission, 450 5th Street
NW., Washington, DC 20549. Comments
should be referred to file No S7-16-86.
The Commission will make all
comments available for public
inspection and copying at its Public
Reference Room, 450 5th Street NW.,
Washingten, DC 205489.
FOR FURTHER INFORMATION CONTACT:
Richard Wulff or Karen O'Brien, Office
of Small Business Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 450 5th Street
;\IC\N . Washington, DC 20459, (202) 272~
544,

' 15 US.C. 78a et seq.

SUPPLEMENTARY INFORMATION: In a
companion action elsewhere in today’s
issue, the Commission amended several
rules to increase the total assets
threshold for registration and reporting
under the Exchange Act to $5 million.?
As a result, issuers are now required to
register classes of their equity securities
pursuant to section 12(g) of the
Exchange Act only when such securities
are held of record by at least 500
investors and the issuer has at least $5
million in total assets. Once these levels
are reached, the entire expanse of the
Exchange Act reporting system becomes
applicable to the issuer.?® Likewise, for
purposes of exiting the system, Rules
12g—4 and 12h-3 have been amended to
permit the termination of registration of
a class of securities under section 12(g)
and suspension of the duty to file
reports under section 15(d) of the
Exchange Act when such class of
securities is held of record by less than
300 persons or by less than 500 persons
where the total assets of the issuer have
not exceeded $5 million on the last day
of each of the issuer’s three most recent
fiscal years.®

During the course of its consideration
of the proposals to raise the total assets
threshold, the Commission determined
that it would be worthwhile to
investigate other touchstones for entry
into and exit from the Exchange Act
reporting system. Such other
measurements could be in addition to or
in lieu of the present thresholds. The
Commission is not at this time proposing
any amendments to its rules but rather
wishes to elicit comments and
suggestions to assist the Office of Small
Business Policy in the Division of
Corporation Finance in the development
of future rulemaking proposals.

A. Background

In 1964, the Congress expanded the
scope of the disclosure system under the
Exchange Act. Prior to that time, only
issuers with securities registered on a

* Release No. 34-234086 (July 8, 1988).

? fssuers with securities listed on a national
securities exchange by virtue of section 12(b) of the
Exchange Act also are subject to these provisions.
Section 15{d) of the Exchange Act also imposes a
modified reporting requirement upon issuers who
have had effective registration statements under the
Securities Act of 1933 ("Securities Act™).

4 Rule 12h-3 is not available to an issuer subject
to section 15(d) during the fiscal year in which its
registration statement under the Securities Act
become effective or is subject to the updating
provisions of section 10{a)(3) of that Act.

national securities exchange were
subject to the reporting and other
provisions of sections 13, 14, and 16 of
the Exchange Act. Thereafter, issuers
with a class of equity securities held of
record by 500 or more securityholders
and assets in excess of $1 million were
also made subject to these provisions.®
A part of the reason for this increase in
the scope of the disclosure system was
attributable to a belief that issuers in
these categories had sufficiently active
trading markets and public interest and
consequently were in need of mandatory
disclosure to ensure the protection of
investors. The steadily increasing costs
of this system upon affected persons
prompted the Commission to seek public
comments in 1980 about classifying
issuers for purposes of modifying the
disclosure system.® While this concept
release suggested that a classification
system be addressed and many
comments, suggestions and ideas in this
regard were received, the actual system
implemented in 1982 simply changed the
total assets ceiling for purposes of
entering and remaining subject to the
Exchange Act disclosure system.” The
Commission determined that at least
initially the focus should be on
alleviating the reporting burdens for the
smallest of issuers. The action taken
today by the Commission with respect
to the threshold again addresses only
the asset ceiling. This rulemaking effort
did not reconsider whether a conceptual
framework focused on the number of
shareholders plus total assets was the
appropriate measure of public
ownership and federal interest.

The Commission has received some
comments indicating that too many
small issuers in which there is little
public investor interest may still be
subject to the reporting requirements of
the Exchange Act; for too many of these
issuers, the costs of reporting may
exceed the benefits to their investors.

5 Issuers with effective registration statements
under the Securities Act and more than 300
shareholders continued to be subject to the
reporting provisions of the Exchange Act pursuant
to section 15{d).

¢ Release No. 34-16866 (June 2, 1880) (45 FR
40145), See also Small Business investment
Incentive Act of 1980, Pub. L. 96477 (October 21,
1980), directed toward the removal of unnecessary
and burdensome regulatory restraints on the capital
raising efforts of the small business community
consistent with the purposes of investor protection.

7 Release No. 34-18847 (April 15, 1982) (47 FR
17048).
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The Commission believes it is time to
reexamine the basic definition of issuers
in whom there is sufficient public
investor interest to warrant imposition
of the responsibility of reporting under
the Exchange Act.

B. Possible Alternative Classification
Systems

The Commission solicits specific
comment on the alternative
classifications discussed below.
Commentators are also encouraged to
propose other approaches to defining
those issuers in whom there is
insufficient public interest and investor
benefit to justify the costs of compliance
with the reporting requirements of the
Exchange Act.

(1) Costs of Compliance relative to
Value of Issuer or Securities

Under this approach, the cost of
complying with the Exchange Act
registration and reporting provisions is
balanced against some measurement of
an issuer's value or capitalization, or the
market value of the equity securities
themselves. A possible approach would
be to consider the aggregate market
value of all of an issuer's publicly-
owned securilies, the total number of
holders of these securities and value of
the issuer—measured by net worth or
revenues, for instance. Under such
approach, the public interest would be
defined by market value and number of
public security holders, whether debt,
equity or combinations thereof, and the
costs would be assessed relative to the
resources of the issuer.

{2) Public Interest as reflected through
Trading Activity

A long-standing recommendation of
the American Bar Association has
related to revising the system in some
way with limited partnerships in view,
The proposal would require partnerships
to provide only an annual report to
limited partners containing certified
financial statements if there is limited
trading activity, e.g. 25 trades, in the
limited partnership interests over the
past fiscal year. While that
recommendation was devised with
limited partnerships in view, it is
apparent that other issuers may also
have limited market activity in their
securities which suggests insufficient
public interest in the securities to
warrant Exchange Act reporting.
Commentators are asked to indicate
their views as to whether trading
volume alone, or together with other
criteria, should be a factor in
determining applicability of the
reporting requirements; If trading
volume is an appropriate factor to be

considered, specific suggestions for
appropriate criteria are requested. In
addition, the Commission requests that
commentators address what obligations,
if any, should be imposed on a
inactively trading issuer that suddenly
becomes the subject to increased trading
interest. Should the system, in other
words, be hinged to past activity alone,
or i8 there some intervening event that
should cause additional disclosure to be
required, and if so what added
information should be provided?

(3) Tiering the Disclosure System

The Commission requests comment on
whether there should be a class of
issuers that, while not wholly exempt
from the reporting requirements, are
subject to less burdensome provisions.
For instance, this middle tier might only
be required to file an annual report. The
financial statements in this report might
parallel those required to be included in
a registration statement under the
Securities Act on Form S-18.8

Commentators are requested to
suggest criteria for defining this middle
tier and to address those reporting
obligations that could be reduced.
Commentators are specifically
requested to address whether there
would be any significant savings in
eliminating the interim reports where an
annual report continues to be required.
Specific information is requested with
respect to the current costs of interim
report preparation. The Commission
also requests comment on the
appropriate scope and content of the
annual report to be required of this
middle tier. The costs of preparing such
a report should be specifically
identified, as well as the cost of
preparing the annual report under
current rules, in order to place in
perspective the savings that could be
realized in such a tiered disclosure
system. The Commission also requests
information about the effect limited
reporting by middle tier companies may
have upon the interest institutional or
other professional investors would have
in these securities and the impact a
possible lack of professional interest in
such securities might have upon the
markets for these securities.

(4) Revising the Current Thresholds

An obvious alternative involves the
revision of the present system, i.e.,
reworking the present securityholder
and/or total assets levels. Some
commentators have suggested that the
total asset level be increased to $15
million and the shareholder measures

%17 CFR 239.28 (Two years of certified financial
statements are presently required).

revised to 750 or perhaps 1000. The basis
for the cost-benefit data for these
thresholds and any other proposed
increased levels should be detailed. Any
studies or other empirical data in this
regard would be welcome.

C. Legislative or Regulatory Revision

The Commission's ability to make
regulatory changes in this area is
governed by sections 12(h) and 13(c¢) of
the Exchange Act.? The Commission has
very broad authority under these
sections which it believes would suffice
to implement a new classification
approach. However, to the extent
commentators believe changes are
warranted that do not fall within the
rulemaking authority of sections 12(h)
and 13(c), the Commission is prepared to
consider legislative proposals.

D. Cost-benefit Analysis

Comments are specifically requested
on the cost-benefits of the present
system which brings companies into the
Exchange Act reporting system when
the 500 securityholders and $5 million in
total asset levels are reached, in balance
with the overall concerns of the public
interest and investor protection. Similar
analysis should be provided for any
proposed change in the current system.
Any studies or analyses which reflect
the costs of compliance with the
Exchange Act reporting provisions on a
per shareholder basis are requested.

All interested persons are invited to
submit their written views or comments
on the foregoing matters, These
comments should be sent in triplicate to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, Washington,
DC 20549 on or before September 30,
1986. Such communications should refer

9 Section 12(h) states: The Commission may by
rules and regulations exempt in whole or in part eny
issuer or class of issuers from the provisions of
subsection (g) of this section or from sections 13, 14,
or 15(d) or may exempt from section 16 any officer,
director or beneficial owner of securities of any
issuer, any security of which is required to be
registered pursuant to subsection {g) thereof, upon
such terms and conditions and for such period as it
deems necessary or appropriate, if the Commission
finds, by reason of the number of public investors,
amount of trading interest in the securities, the
nature and extent of the activities of the issuer,
income or assets of the issuer, or otherwise, that
such action is not inconsistent with the public
interest or the protection of investors. The
Commission may, for purposes of any of the above
mentioned sections or subsections of this litle,
classify issuers and prescribe requirements
appropriate for each such class.

Section 13(c) states: If in the judgment of the
Commission any report required under subsection
(a) is inapplicable to any specified class or classes
of issuers, the Commission shall require in lieu
thereof the submission of such reports of
comparable character as it may deem applicable o
such class or classes of issuers,
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to File No. S7-16-86 and will be
available for public inspection.

By the Commission.

Jonathan G. Katz,

Secretary.

July 8, 1986.

|FR Doc. 86-15797 Filed 7-11-86; 8:45 am|
BILLING CODE 8010-01-M

POSTAL'SERVICE
39 CFR Part 111

Discontinuance of Post Offices and
Emergency Suspension of Service;
Extension of Time for Comment

AGENCY: Postal Service.

ACTION: Proposed rule; extension of
time.

SUMMARY: On June 19, 19886, the Postal
Service published in the Federal
Register (51 FR 22314) a proposed rule
change intended to reflect the Postal
Service's new management
organizational structure, and to
streamline internal procedures by
reducing the number of management
reviews required, eliminating excess
paperwork, and clarifying language. The
Postal Service requested comments on
the proposed rule change on or before
July 19, 1986.

Certain members of Congress
requested a thirty day extension of the
comment period order to make a more
complete assessment of the proposal
and its potential impact.

The Postal Service believes that
comments resulting from such
assessments may provide valuable
information. Accordingly, the Postal
Service is extending the deadline for
comments on the proposed rule change
until August 19, 1986.

DATE: Comments on the proposed rule
change must be received on or before
August 19, 1986.

ADDRESS: Written comments should be
mailed or delivered to the Retail and
Customer Services Clerical Operations
Division, Room 7226, 475 L'Enfant Plaza
West SW., Washington, DC 20260-7225.
Copies of all written comments will be
available for inspection and
photocopying between 9:00 a.m. and 4:00
p.m., Monday through Friday, in Room
7226, at the above address.

FOR FURTHER INFORMATION CONTACT:
Mario Principe, (202) 268-3538.

Fred Eggleston,

Assistant Generol Counsel, Legislative
Divison.

[FR Doc. 86-15755 Filed 7-11-86; 8:45 am)|
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-1-FRL-3048-4]

Approval and Promulgation of
Implementation Plans, Connecticut;
Reasonably Available Control
Technology for Connecticut Charcoal
Co.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Connecticut, This revision establishes
and requires the use of reasonably
available control technology (RACT) to
control volatile organic compound
(VOC) emissions from Connecticut
Charcoal Co. in Union, Connecticut. The
required RACT control methods center
on incineration of VOC emissions and
recordkeeping. The intended effect of
this action is to propose approval of a
source-specific RACT determination
made by the State in accordance with
commitments from its Ozone Attainment
Plan approved by EPA on March 21,
1984 (49 FR 10542).

DATES: Comments must be received on
or before August 13, 1988,

ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air
Management Division, Room 2312, JFK
Federal Bldg., Boston, MA 02203. Copies
of the submittal and EPA's evaluation
are available for public inspection
during normal business hours at the
Environmental Protection Agency, Room
2311, JFK Federal Bldg., Boston, MA
02203; and the Air Compliance Unit,
Department of Environmental
Protection, State Office Bldg., 165
Capitol Ave,, Hartford, CT 061086.

FOR FURTHER INFORMATION CONTACT:
David Conroy, (617) 223-4869; FTS-223~
4869 or Lynne Naroian, {617) 223-4873.
SUPPLEMENTARY INFORMATION:
Regulation 22a-174-20(ee), “Reasonably
Available Control Technology for Large
Sources," was approved by EPA on
March 21, 1984 (49 FR 10542) as part of
Connecticut’s 1982 Ozone Attainment
Plan. This regulation requires the
Connecticut Department of
Environmental Protection (DEP) to
determine and impose RACT on all
stationary sources with potential VOC
emissions of one hundred tons per year
(TPY) or more that are not already
subject to Connecticut's regulations
developed pursuant to the Control
Techniques Guideline (CTG) documents.

All RACT determinations must be
submitted to EPA for approval as
source-specific SIP revisions. On
February 28, 1986, the DEP submitied a
revision to its SIP. This revision is
Connecticut proposed State Order #8943
to be issued to Connecticut Charcoal Co.
in Union, Connecticut. This proposed
order defines and imposes RACT. It will
be effective upon issuance (April 1986).
Connecticut Charcoal manufactures
charcoal for industrial and commercial
use. The facility consists of seven
“beehive"” kilns made of brick and
cement. The company burns hardwood
in the kilns, with little air, to convert the
wood into charcoal by burning off the
volatile organic matter. Each batch
takes about five days, and usually only
one kiln is in operation at a time.

The exhaust from the operating kiln is
routed to one of two portable
incinerators which Connecticut
Charcoal hand built specifically for
control of its particulate and VOC
emissions. The incinerators consist of
three combustion chambers and are
mounted on wheels so that they can be
moved to the kiln that is operating.

Connecticut Charcoal is considered a
major VOC source (potential emissions
over 100 TPY) and is subject to RACT
under Connecticut’s Regulations 22a-
174-2-0(ee). The total VOC emissions
for this facility were calculated as 229
TPY using the nonmethane VOC
emission factor for charcoal
manufacturing from AP-42 (Section 5.4,
May 1985).

On February 28, 1988, the DEP
submitted proposed State Order #943 to
be issued to Connecticut Charcoal Co. of
Union, Connecticut. The proposed Order
includes a Compliance Timetable
requiring on-going control methods that
Connecticut Charcoal must utilize to
achieve RACT. The requirements in the
Order are summarized below:

{1) Maintain full and continued use of
the incinerators such that no kiln is
operated without controls.

(2) Maintain specified records for each
batch charcoal burn necessary to
determine compliance.

(3) Maintain draft and leakage
controls to maintain emission capture
efficiency at greater than ninety percent
(90%).

(4) Maintain the following incinerator
operating parameters;

—All burner nozzles, including any
subsequent replacement systems,
must be air atomization type.

—A minimum operating temperature of
1500 °F must be achieved and
demonstrated throughout the burn by
monitoring. A temperature of 1800 °F
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must also be reached at some point
during the burn,

—A minimum residence time
(theoretical time that the kiln exhaust
remains in the incinerator) of 0.5
seconds must be maintained at all
times,

(5) Operate both burners of the
incinerator upon start-up of a kiln. (As
temperatures increase in the combustion
chambers, the use of additional burners
may be discontinued only if there is no
discernable change in the emission rate.)
Inspect burner operation at least once
per day. Measure and record incinerator
operating temperatures at the start of
the production cycle and midway
through each cycle to note compliance
with the minimum 1500 °F operating
temperature.

(6) Maintain compliance records and
reports on file at the site to be made
available upon request.

EPA has reviewed these requirements
and their compliance dates, and has
determined that they constitute RACT
for Connecticut Charcoal Co.

EPA is proposing to approve DEP’s
proposed Order as a revision to the
Connecticut SIP, and is soliciting public
comments. These comments will be
considered before taking final action.
Interested parties may pariticipate in the
Federal rulemaking procedure by
submitting written comments to the
address above.

This revision is being proposed under
a procedure called parallel-processing,
whereby EPA proposes rulemaking
action concurrently with the State’s
procedures for amending its regulations.
If the proposed revision is substantially
changed, EPA will evaluate those
changes and may publish another notice
of proposed rulemaking. If no
substantial changes are made to the
proposed revision, EPA will publish a
final rulemaking notice. The final
rulemaking action by EPA will occur
only after the SIP revision has been
adopted by the State of Connecticut and
submitted for incorporation into the SIP.

Proposed Action

EPA is proposing to approve
Connecticut's proposed State Order
#943 as a revision to the Connecticut
SIP. The provisions of Connecticut's
proposed State Order #943 define and
impose RACT for Connecticut Charcoal
Co. as required by Regulation 22a~174-
20(ee) of the Connecticut Ozone
Attainment Plan. The Order will be
effective upon issuance (April 1986).

Under 5 U.S.C. 805(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities (see
46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order12291.

The Administrator's decision to
approve or disapprove the plan revision
will be based on whether it meets the
requirements of sections 110(a)(2)(A)-
(K) and 110(a)(3) of the Clean Air Act, as
amended, and EPA regulations in 40
CFR Part 51. This revision is being
proposed pursuant to sections 110(a)
and 301(a) of the Clean Air Act, as
amended (42 U.S.C. 7410(a) and 7601(a)).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7642.

Dated: March 20, 1986.

Paul Keough,

Acting Regional Administrator, Region I.
[FR Doc. 86-15764 Filed 7-11-88; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 131
[FRL-OW-3048-6]

Water Quality Standards for Surface
Waters of the State of Idaho

AGENCY: Environmental Protection
Agency (EPA).
AcTiON: Withdrawal of proposed rule.

SUMMARY: EPA is withdrawing portions
of a proposed rule which would have
established certain water quality
standards for the State of Idaho. The
Agency is withdrawing its proposal for a
dissolved oxygen criterion for waters
below dams and that portion of the
proposal concerning the exemption of
dams from the anti-degradation policy.
In both cases, the State adopted
provisions that meet the requirements of
the Clean Water Act, thus making the
EPA proposal unnecessary.

DATE: This withdrawal is effective
immediately.

FOR FURTHER INFORMATION CONTACT:
David K. Sabock, United States
Environmental Protection Agency,
Criteria & Standards Division, 401 M St.
SW..—WH-585, Washington, DC 20460,
(202) 245-3042.

SUPPLEMENTARY INFORMATION: On
August 20, 1985, (50 FR 33672) EPA
proposed water quality standards for
the State of Idaho relating to: (1) A
criterion for dissolved oxygen for water
discharged from dams, (2) a statewide
ammonia criterion, (3) an ammonia

criterion for Indian Creek, and (4)
elimination of the exemption for dams
contained in the State's antidegradation
policy.

While EPA was reviewing the public
comments received from the four public
hearings held on the proposal and other
written comments which were
submitted, the State adopted revised
dissolved oxygen criteria and deleted
the exemption of dams from its anti-
degradation policy. These standards
were submitted to EPA for review on
April 14, 1986, and approved by the
Agency as meeting the requirements of
the Clean Water Act on May 27, 1986,

This action by the State in adopting
approval standards makes it
unnecessary for EPA to continue with
these portions of the proposal rule. EPA
still has under consideration the
proposed actions on ammonia.

Dated: July 3, 1986.

Lee M. Thomas,

Administrator.

[FR Doc. 86-15767 Filed 7-11-86; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 261
[SW-FRL-3047-2]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste

AGENCY: Environmental Protection
Agency.

ACTiON: Notification of availability of
data and request for comment.

SUMMARY: Today's notice announces the
availability of ground-water monitoring
data for Lake City Army Ammunition
Plant’s landfill that was submitted in
support of their delisting petition to
exclude specific wastes from hazardous
waste control. The Agency requests
public comment on this data in relation
to the proposed exclusion of Lake City's
waste (see 51 FR 7820-7822, March 8,
1986).

DATES: EPA will accept public
comments on this data until August 13,
1986. Comments postmarked after the
close of the comment period will be
stamped “late".

Any person may request a hearing on
this notice as it relates to the proposed
exclusion of Lake City's waste by filing
a request with Bruce Weddle, whose
address appears below, by July 29, 1986.
The request must contain the
information prescribed in 40 CFR
260.20(d).

ADDRESSES: Send three copies of your
comments to EPA, Two copies should be
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sent to the Docket Clerk, Office of Solid
Waste (WH-562), 401 M Street, SW.,,
Washington, DC 20460. A third copy
should be sent to Jim Kent, Variance
Section, Assistance Branch, PSPD/OSW
(WH-563), U.S. Environmental
Protection Agency, 401 M Street SW,,
Washington, DC 20460. Identify your
comments at the top with this docket
number: “F-86-LCNA-FFFFF",

Requests for a hearing should be
addressed to Bruce Weddle, Director,
Permits and State Programs Division,
Office of Solid Waste (WH-563), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.

The public docket where this
information can be viewed is located at
the U.S. Environmental Protection
Agency, 401 M Street SW. (sub-
basement), Washington, DC 20460. The
docket is open from 9:30 a.m. to 3:30 p.m
Monday through Friday, excluding
Federal holidays. Call Mia Zmud at (202)
475-9327 or Kate Blow at (202) 3824675
for appointments. The public may copy
a maximum of 50 pages of material from
any one regulatory docket at no cost.
Additional copies cost $0.20 per page.
FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free at (800) 424—
93486, or at (202) 382-3000. For technical
information, contact Ms. Lori DeRose,
Office of Solid Waste (WH-562B), U.S.
Environmental Protection Agency, 401 M
Street SW, Washington, DC 20460, (202)
382-5096.

SUPPLEMENTARY INFORMATION: On
March 6, 1986, the Agency proposed to
grant a final exclusion to Lake City
Army Ammunition Plant under 40 CFR
260.20 and 260.22 (see 51 FR 7820-7822
and regulatory docket number “F-86-
CP-FFFFF"). During the public comment
period for that proposal, one respondent
expressed concern over the possiblity of
ground-water contamination and the
adequacy of the monitoring wells in the
vicinity of the landfill cells which
contain the subject waste. Subsequent
to the publication of the proposed
exclusion, Lake City submitted ground-
water monitoring information.
Consequently, this information was not
included in the docket for the proposed
rule. This information consists of three
additional quarters of ground-water
monitoring data, additional maps of the
monitoring well locations, and boring
logs for the wells. The Agency notes that
Lake City's monitoring system is a
RCRA approved system as required

under Part 265 subpart F. The Agency
believes that this additional information
supports Lake City's contention that the
management of the subject waste in the
landfill has not adversely affected the
ground water.

Dated: July 7, 1986.
J-W. McGraw,
Acting Assistant Administrator Office of
Solid Waste and Emergency Response.
[FR Doc. 86-15766 Filed 7-11-86; 8:45 am|
BILLING CODE 8560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-6720]

Proposed Flood Elevation
Determinations; Florida et al.

AGENCY: Federal Emergency
Management Agency.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
modified base (100-year) flood
elevations listed below for selected
locations in the nation. These base flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program.

DATES: The period for comment will be
ninety (90) days following the second
publication of the proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Matticks, Acting Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2767.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the proposed
modified base (100-year) flood elevation
determinations for selected locations in
the nation, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), 87 Stat. 980,
which added Section 1363 to the
National Flood Insurance Act of 1968

(Title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 90~
448)), 42 U.S.C. 40014128, and 44 CFR
67.4(a).

These elevations, together with the
flood plain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean that the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State or regional entities. These
proposed elevations will also be used to
calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities, A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirements; of itself it has no
economic impact.

List of Subjects in 44 CFR Part 67
Flood insurance, Flood plains.

PART 67—[AMENDED]

The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

The proposed modified base flood
elevations for selected locations are:
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS
0099«- in feet above
ground *Elevation in teet
State City/town/county Source of flooding Location (NGV
Exsting Modified
Florida Unincorp d Areas of Hilisborough | Tampa Bay At the int tion of Coco Palm Circle and Bal *13 12
County. Harbor Drive.
Al the west end of Finale Lane... i~ *13 *12
Al the intersection of Adagio meAllegroLme *12 12
Maps available for inspection at the Department of Davelopment Coordination, P.O. Box 1110, Tampa, Florida.
Send to The H N W. Hickey, Hillsborough County Administrator, Hillsborough County, P.O. Box 1110, Tampa, Florida 33801.
i PR S N L T City of La Bele Hendry County ................| Stream A Just of Withlecoochee Avenue. *12 12
AboJt 50 feet dowr of the ¢ 15 *16
Stream C,
Just downstrean of confluence of Stream D..................... * 53 7
Mammmkwaﬁma!mmwmmpamml.&pennlememankP Johnston, City Hall, P.O. Box 458, La Belle, Florida.
Send commants 10 The Honorable Thomas A. Smith, Mayor, City of La Belle, City Hall, P.O. Box 398, La Belle, Florida 33935,
Indiar City of Leb Boone County................ Praing Croek ... Just upstream of Ir 85 ‘924 ‘924
About 150 feet upst of Lafay Avenue 931 *930
About 0.68 mile upstream of East Main Street..... ‘938 *838
Maps available for inspection at the Building Inspector’s Office, 201 East Main Street, Lebanon, Indiana.
Send ¢ to The Hc ble Ann G , Mayor, City of Lebanon, 201 East Main Street, Lebanon, Indiana 46052,
INGINA..........cooricissiinsiicenss| City Of Now Haven Allen County ... ..| Dannenfelser-Cochoit Ditch *769 *769
*770 *768
‘775 *775
mmuwmmmm&oﬂsm. 1235 Lincoln Highway Easl, New Haven,
Send 10 the H Eugene Taylor, Mayor, City of New Haven, City Administration Buliding, 1235 Lincoin Highway East, New Haven, Indiana 46774,
Mi Ckyo'FommSt.LodsGmmly M River Aboutoamiladowmu‘eamoﬂGmmRoud ‘422 421
Just up: of i r 425
Aboul 3.1 miles up: o' I 44 *430 *429
Fenton Creek Just d of State Highway 141 422 *421
About 0.2 mile downstream of Gravios Road................... *425 *425
Maps available for insp at the Pi g Dep i, City Hall, 625 New Smizer Mill Road, Fenton, Missiouri,
Send to The ¢ Joseph Morgan, Mayor, City of Fenton, City Hall, 652 Smizer Mill Road, Fenton, Missouri 83028,
Neb !Wmdwmm(hmty ........ [Emhommev ................................ About 0.93 mile downstream of Urwon Pacific Railroad... None—l *1121
| About 1.10 miles up of State Highway 64 None *1130
Mlosavm!orimpocﬂona!mevmm 105 Washington Street, P.O. Box 50, Waterioo, Nebraska.
Send 10 the H Nick Oyster, Mayor, Village of Waterloo, 105 Washinglon Street, P.0O. Box 50, Waterloo, Nebraska 68069,
New York Brookh Town, Suffolk County .......... Great South Bay 1 of Noble Street and Bive Point Avenue........ ‘4 '8
Shoreline at Mott A d) ‘6 "1
Moriches Bay I ---o'ElmRoadandD;amDme ........................ [ *7 "8
Shoreline at Bay A *9 "2
Atlantic Ocean. Shoreline at First Walik ( ded) ‘14 *15
Intersection of Ocean Waik and Pine walk........................ *10 *12

Maps available for inspection at the Town Clerk’s Office, 205 South Ocean Avenue, Patchogue, New York.

Send 1o The Hc

le Stanley Allan, Brookhaven Town Clerk, Suffolk County, 205 South Ocean Avenve, Patchoque, New York 11772,

Naw York !

East H;

, Town, Sutfolk County ......

w

lsr line at South Edison Street (extended)

l'nlmecﬁono'OapmyRondmdMaiane.u

Maps available for inspection at the Town Clerk's Office, Town Hall, 159 Pantigo Road, East Hampton, New York.
Semmmummmmm.wmcmd&uuuw.swmkm. 159 Pantigo Road, East Hampton, New York 11837.

*15

‘M[
1 *9

New York... East Hamptlon, Village, Sutfolk County ....| Altantic Ocean Shoreline of Lily Pond ‘10 '9
" 50 feet north of shorefine at Nichols Avenus (ex- *14 *12
tanded).
Mapsavm!ab&e'omwpecﬂonalmevmage Hall, 27 Main Street, East Hampton, New York.
Send ¢ s 10 The Hc Wessb ,MayovofﬂwWﬂageolEastHamMSuﬂolCownyﬂmsmsammmplm New York 11837,
W YO Ocean Beach, Village, Suffiolk County...| Atiantic Ocean......... .| 200 feet south of intersection ol Ocean Walk and 12 13
Bayberry Walk.
Intersection of Bay View Walk and Cottage Walk............ *5 )
Maps avaitable for inspection at the Viilage Hall, Box 457, Ocean Beach, New York.
Send ts 10 The H bie Thomas Sch » Mayor of the Village ot Ocean Beach, Suifolk County, Box 457, Ocean Beach, New. York 11770.
--| Quogue, Village, Suffolk County ..............| Atantic Ocean Entire line within oc 14 *15
SanhwwdmmhondPostLammDum 1" "2
Road
Quogue Canal ly 300 feel northwest of intersection ot *10 1
Poﬂ Lane md Dune Road.
Approximately 300 feet northwest of intersection of 7 ‘8
Ocean Avenue and Niamogue Lane.
Shinnecock Bay Shoreline at Bay Road (; d). 9 *10
Approximately 600 feet south of intersection of Stone > ‘s
Lane and Montauk Highway.
Quantuck BAY ..o AppH 800 feet south of intersection of Barkers 7 ‘9
Lane and Main Street,
Approximately 500 feet north of Dune Road at the 10 1
south western corporate limits.
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued

#Depth in feet above
ground *Elevation in feet
State City/town/county Source of fiooding Location (NGVD)

Existing | Modified

Maps available for inspection at the Village Office, Jessup Avenue, Quogue, New York.

Send 1o The Hc ble T. Decker Orr, Mayor of the Village of Quogue, Suffolk County, P.O. Box 826, Quogue, New York 11958
North Carolina..-...................| City of Durham, Durham County.... Sandy Creek Tributary A ] At mouth. ] 254 I *253
Just downstream of Westgate DIVe ... | 268 *273
Maps available for inspection at the Planning Department, 101 City Hall Plaza, Durham, North Carolina.
Send comments to The Honorable Wilbur P. Gulley, Mayor, City of Durham, 101 City Hall Plaza, Durham, North Carolina 27701,
North Dakota........uiee. ] City of Napoieon, Logan County (Unin- | McKenna Coulee 1 50 feet from center of State Highway 3 I *1,954 ‘ *1,948
corporated Areas). |
Map are available for inspectior, al the City Hall, 105 West Third, Napoleon, North Dakota.
Send comments to the Honorable Richard Schwartzenberger, Mayor, City of Napoleon, Box 2, Napoleon, North Dakota 58561,
OKIBNOMA. c..cooooevvrsivicsiinsionned Ardmore, City, Carter County.............ve Hickory Tributary B At up: side of U.S. Highway 70 (without flood- *828.1 *827.9
way).
Al downsiream side of Rockford Road bridge (regula- *'828.5 *928.7
Maps available for inspection at the City Hall, 23 South Washington Street, Ardm Oklahoma. :
Send comments to the Honorable Bud Morrison, Mayor of the City of Ardmore, Carter County, P.O. Box 249, Ardmore, Oklahoma 73402,
Okishoma... Chinton, City, Custer County.... Washita River. Approxi y 2,120 feet up: of Gary Freeway ..... None *1,485
Approximately 152 feet downsteam of upstream corpo- None *1,486
rate limits.
Maps available for inspaction at the City Hall, 415 Gary Freeway, Clinton, Oktahoma.
Send comments to The Honorable Patrick Comell, Mayor of the City of Clinton, Custer County, P.O. Box 1177, Clinton, Oklahoma 73601,
S o |
LELTETL LT R | Okiahoma City, City, Oklahoma, Cana- | Spring Creek of Bluff Creek., .| Approximately 600 feel downstream of NW 122nd *1,008 *1,089
dian, Cleveland, McClain, and Street.
Pottawatomie Counties.
Upstream side of MacArthur Boutevard *1,109 *1,105
Approximately 1,585 feet dovmetraam ol Blue Stem 11156 1116
Lake Dam.
Spring Creek West B h Apprc y 200 feet dow ol MacAuthur *1,102 *1.101
Boulevard.
App ly 375 feet up of small dam............. *1.132 *1.131
Maps available fof inspection at City Hall, 200 North Walker, Suite 302, Oklahoma City, Oklahoma
Send comments lo the Honorable Andrew Coats, Mayor of the City of Oklahoma City, Oklahoma County, 200 North Walker, Suite 302, Oklahoma City, Oklahoma 73102.
OKBNOMA. e e evverrvinnn O County. Deep Fork River Appre y 1,140 fest downstream of Anderson None *953
Road.
A i 1,200 feet ups! of Andk Road ... None *957
Downstream side of West Minister ROAD..................... None *962
Maps available for inspection at the District 1 Warehouse, 7321 Northeast 23rd Street, Oklahoma City, Okiahoma.
Send ¢ to The | F.G. Buchanan, Oklah County C issioner, 320 Robert S, Kerr, Room 119, Oklahoma City, Oklahoma 73102.
L0 TR . City of Veneta (Lane County).......c e Long Tom River I Approxi ly 1,250 feet north of the intersection of [ *386 | *385
| "7th Street and Dunham Avenue.

Maps are available for review at the City Hall, 24951 McCutcheon, Veneta, Gregon.
Send comments to The Honorable John W. Smigley, Mayor, City of Veneta, Post Office Box 458, Veneta, Oregon 97487,

Pennsylvania... Hempfield, Township, W d | Jacks Run Confluence with Sewickiey Creek '953 *951
County.
Downstream side of Depot Street at corporate limits...... *853 ‘952
App y 530 feet dor of the Borough of ‘962 *956
Youngwood corporate lmits.
Upstream side of CONRAIL ‘973 *969
Conftuence with Slate Creek J *979 *976
Upstream corporate limit of City of Greensburg. *1.008 *1,002
Confluence of Tributary No. 2........ 1,023 *1,022
Tributary No. 1 10 Jacks RUN ......... *984 *977
Upstream side of Hunter Road (first crossing of Tribu- ‘984 *983
tary No. 1)
Tributary No. 2 to Jacks Run........... Confiuvence wvth 77 R T A R e L 8 *1.023 *1.022
App y 1,000 feet up a#Jacks Aun. *1.031 *1,026
Maps available lor inspection at the Township Bullding, Greensburg, Pennsylvania
Send comments to Honorable John Skiavo, Hempfield Township Supervisor, P.O. Box 500, Greensburg, Pannsylvania 15601,
TeNN8sSen. ........vecccecnd Clty OF Athens, McMinn COUnty.............. O0StANAUIR CIOBK......ocomvirmrrsrsissee] AL CONMUBNCE O BIACK BIANCY .vivusrsrosrsesissvsssninsion *844 *843
Just downstraam of Dam located about 250 feet ‘888 888
of L lle and Nashville Railroad
Just upstream of Dam located about 250 feet up- 803 ‘894
stream of Louisville and Nashville Rail
About 1,200 feet upstream of Tellico Avenue. None “897
Black Branch......... | Al cOnfiuence with Oostanaula Creek ........... - h 844 843
About 700 feet upstream of confluence with Oos!an "844 *B44
aula Creek.
Sokey Branth......... i s .| At confiuence with Oostanaula Creek ... ‘874 ‘873
About 750 feet upstream of Comra! Avonue ‘874 *874
FOrast Branch ., .....cimemerresserrerseenses Al it with O Creek .., - *882 ‘881
Just up of U.S. Highway 11..... *884 *884
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued
in feet above
ground *Elevation in fee!
State City/town/county Source of flooding Location (NGVD)
e
Existing Modified
Maps avallable for inspection at the City Hall, P.O. Box 849, Athens, Tennessee.
Send comments to The Honorable William Brakabill, Mayor, City of Athens, P.O. Box 849, Alhens, Tennessee 37303,
.| Mesquite, City Dallas County..........c..c.... Stream 2J2..... Appr y 3.350 feet upstream of confluence with *500 *499
North Mesquite Creek.
Dovmstrwn side of Hollow Bend Drive. ... *501 *500
side of Ameri Lane *507 *508
Upsbeam side of Americana Land... *507 *508
South Mesq Creek y 1,050 feat Mream ol Poachtree *455 *458
Road.
Appi i ly 50 feet of Peachtree Road .. *456 *458
i iy ly 50 leet o« of Peach Road .. *457 *459
2 ‘459 *461
App y 700 feet d of Gross Rood ........ *460 ‘462
Approxi y 800 fest d of South Frontage *483 *485
Road.
Approximately 50 feet downstream of South Frontage *485 466
Road.
Wesl Fork of South Masquite | Approximately 850 feet upstream of confluence with *458 *461
Creek. South Mesquite Creek,
Approximately S10 feet upstream of confluence with *460 *481
South Mesquite Creek.
Stream 288 . .| Apprc y 310 feet d of Ir 20 *461 *462
and 635.
Maps lable for inspection at the Eng 'g Division, 117 North Galloway A M ite, Texas.
Send comments 1o The Honorable Bmﬂhllde Nystrom, Mayor of the City of Mesquite, Da!las County, P.O. Box 137, Mesquite, Texas 75149,
Wisconsin............ .| Village of Fremonl Waupaca County...... [ WO Biver... il ..| About 2100 feet downstream of U.S. Highway 10 755 *754
About 1.06 miles upstream of U.S. Highway 10.... 756 755
Maps available for inspection at the Planning Commission, P.O. Box 278, Framont, Wisconsin.
Send comments to The Honorable Chasles Gilbert, Village President. Village of Fremont, P.O. Box 278, Fremont, Wisconsin 54940,
Wisconsin ! City of Milwaukee Milwaukee County....... Kinnickinnic River Just up: of Kinnickinnic A *584 *5e4
About 300 feet downstream of South 20th Street *625 626
Just upstream of South 20th Street... *630 *632
Just downstream of South 20th Sueei *632 634
Just upstream of State Highway 24 *639 *839
Maps avaiiable for inspection at the Department of City Development, 809 North Broadway, Milwaukee, Wisconsin.
Send comments to The Honorable W. Maier, Mayor, City of Milwaukee, City Hall, Room 201, 200 East Wells Streat, Milwaukee, Wisconsin 53202.
Wisconsin, Village of Pewaukee Waukesha County .| P kee River..... I About 0.42 mile do of Wi Avenve......... I ‘846 "84S
| About 0.94 mile up of Sussex Road. *854 *853
maps available for inspection at the City Hall, West 240—North 3065 Pewaukee Road, Pewaukee, Wisconsin.
Send Comments 1o The Honorable Brent Redford, Chairman, Pewaukee Board, West 240—North 3065 P kee Road, P L Wi 53072
Wisconsin.... I Unicoporated Areas of Wi ha | P kee River. At mouth. ‘822 821
County. Just up: ol State Nighway 164 *824 *823
About 1.0 mile downstream of State Highway S85 "848 *846
About 1,350 feet « of State Highway JF. *854 *853
About 1.0 mile upstream of Lisbon Road.... *None ‘894
Maps available for inspection at the Waukesha County Park and Planning Commission, 500vavewAvmue Waukesha, Wisconsin.
Send to The Hc Betty Cooper, Waukesha County Board Chairman, 515 West Moreland b d, Waukesha, Wi in 53188,
WISCONSIN....occccronserrssscnnreo | Unincorporated  Areas of  Waupaca | Woll RIVEr..........oooooiiiie ..| About 5.0 miles downstream of Soo Line Railroad ......... *756 "754
County.
About 283 miles upstream of County Trunk Highway *760 *760
X

Maps available for inspection at the Waupaca County Zoning Administrator, Courthouse, 109 South Main Street, Waupaca, Wisconsin,
Send Comments to The Honorable Loran Frazier, County Board Chairman, 116 Pine Street, Waupaca, Wisconsin 54981,

Issued: June 30, 1986.
Francis V. Reilly,

Deputy Administrator, Federal Insurance
Administration.

[FR Doc. 86-15733 Filed 7-11-86; 8:45 am|
BILLING CODE 6718-03-M
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DEPARTMENT OF INTERIOR
Fish and Wildlife Service
50 CFR Parts 26, 36 and 96

Alaska National Wildlife Refuges
Proposed Management Regulations;
Reopening of Comment Period

acency: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: This action reopens the
comment period for the Alaska National
Wildlife Refuges, Management
Regulations proposed rule that appeared
on page 16083 in the Federal Register on
April 30, 1986 (51 FR 16083). A request
by the general public to allow additional
time for comments has necessitated this
action to reopen the date by which
comments should be submitted.
Therefore, the comment period has been
extended to July 31, 1986.

pATE: Comments must be submitted on
or before July 31, 1986.

ADDRESS: Regional Director (Attn:
William Knauer, Wildlife Resources),
U.S. Fish and Wildlife Service, 1011 East
Tudor Road, Anchorage, Alaska 99503,
Telephone (907) 786-3399.

FOR FURTHER INFORMATION CONTACT:
William Knauer, 907-786-3399.

Dated: July 8, 1986.
Frank Dunkle,

Director.

[FR Doc. 86-15749 Filed 7-11-86: 8:45 am|
BILLING CODE 4310-55-M




25378

Notices

Federal Register
Vol. 51, No. 134

Monday, July 14, 1986

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

Low Income Assistance Programs;
Meetings

AGENCY: The Advisory Commission on
Intergovernmental Relations.

ACTION: Notice of meetings, solicitation
of comments on Low Income Assistance
Programs.

SUMMARY: In the State of the Union
Message in January 1986, the President
called upon the White House Domestic
Policy Council to evaluate Federal
programs and develop a strategy to meet
the financial, educational, social and
safety concerns of poor families.

At the request of the Domestic Policy
Council the Advisory Commission on
Intergovernmental Relations, (ACIR) an
independent agency established by
Congress in 1959, will hold a series of
public meetings at selected locations
around the country during the summer
of 1986 to solicit public input on the
issues involved with low income
assistance. State and local government
officials, public interest groups, public
assistance recipients and other
interested parties are invited to attend
and participate in the hearings. In
addition, a docket is being maintained
to receive comments on welfare reforms.
The docket will remain open through
September. Individuals and groups are
invited to submit testimony and
suggestions throughout the study.

DATES AND LOCATIONS: All hearings will

take place from 9:00 a.m.—4:30 p.m.

July 2, 1986: Faneuil Hall, Boston,
Massachusetts

July 14, 1986: Tishman Building, 30th
Floor—Far East Room, 525 Market
Street, San Francisco, California

August 4, 1986: The Federal Building,

1000 Liberty Avenue, Pittsburgh,
Pennsylvania
August 25, 1986; City Hall, Council
Chambers, 68 Mitchell Street SW.,
Atlanta, Georgia
September 8, 1986: Chicago, lllinois
September 11, 1986: Washington, DC
September 22, 1986: City County
Building, Room 30, Denver, Colorado

Conduct of Meeting

Each meeting will begin at 9:00 a.m.
There will be a morning and an
afternoon session. The morning session
will be reserved for witnesses speaking
as individuals. The afternoon session
will be reserved for public officials and
representatives of interested
organizations.

All persons wishing to testify should
call ACIR at 800-624-8430 or write to:
Kelly McManus, The Advisory
Commission on Intergovernmental
Relations, 1111 20th Street NW.,
Washington, DC 20575.

Requests to testify at the morning and
afternoon sessions will be granted in the
order they are received. Witnesses
should indicate their name, address,
telephone number, affiliation (if any)
and the location where they wish to
speak, In addition, those wishing to
testify are requested to bring at least
five copies of their testimony to the
meetings. In order to accommodate as
many views as possible, each oral
presentation will be limited to five
minutes. Testimony that cannot be
accommodated at the meeting can be
submitted for the record.

At each meeting, one hour will be set
aside for brief presentations from
members of the audience who have not
been scheduled to testify. There will be
a sign-up sheet at the hearing site at 8:30
a.m. to accommodate those individuals.

Maintenance of Docket

A docket will be maintained at ACIR
throughout the study. This will contain
the full record of the public meetings
and the written statements of those who
testify. Those who are not able to testify
are invited to submit material to the
docket by writing to: Kelly McManus,
ACIR, 1111 20th Street NW.,
Washington, DC 20575.

The docket will remain open through
September.
FOR FURTHER INFORMATION CONTACT:
Kelly McManus, Information Officer,
The Advisory Commission on
Intergovernmental Relations, 202-653~
5536.
john Shannon,
Executive Director.
[FR Doc. 86-15747 Filed 7-10-86; 8:45 am|
BILLING CODE 6115-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

Feed Grain Donations for the Fort
Berthold Reservation Affiliated indian
Tribes in North Dakota; Extension of
Time

Pursuant to the authority set forth in
section 407 of the Agricultural Act of
1849, as amended (7 U.S.C. 1427) and
Executive Order 11336, I have
determined that:

The termination date for the Notice
published in the Federal Register (50 FR
49737) on December 4, 1985, shall be
extended through July 15, 1986, because
of later receipt of grain from the
Commodity Credit Corporation, causing
needed grain not to be disbursed to the
affiliated Indian Tribes by the end of the
eligibility period.

Signed at Washington, DC, July 9, 1986.
Earle ]. Bedenbaugh,

Acting Administrator, Agricultural
Stabilization and Conservation Service.

|FR Doc, 86-15793 Filed 7-11-86; 8:45 am]
BILLING CODE 3410-05-M

COMMISSION ON CIVIL RIGHTS

Rhode Island Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Subcommittee of
the Rhode Island Advisory Committee to
the Commission will convene at 12:00
noon and adjourn at 2:00 p.m., on Augus!
12, 1986, at the Girl Scouts of Rhode
Island, 125 Charles Street, Providence,
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Rhode Island. The purpose of the
meeting is for the Political Participation
Subcommittee to review the report on
redistricting.

Persons desiring additional
information, or planning a presentation
to the Subcommittee, should contact
Committee Chairperson, David Sholes or
Jacob Schlitt, Director of the New
England Regional Office at (617) 223-
4671, (TDD 617/223-0344). Hearing
impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Office at least five(5]
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, July 9, 1986.
Donald A. Deppe
Program Specialist for Regional Program.
|FR Doc. 86-15752 Filed 7-11-86: 8:45 am]
BILLING CODE 6335-01-M

Rhode Island Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Rhode Island
Advisory Committee to the Commission
will convene at 12:00 noon and adjourn
at 1:30 p.m., on August 13, 1986, at the
Rhode Island Commission for Human
Rights, 10 Abbott Park Place,
Providence, Rhode Island. The purpose
of the meeting is to discuss progress on
the local civil rights project, and receive
a report from the Political Participation
Subcommitiee on the redistricting
report.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Commiltee Chairperson, David Sholes or
Jacob Schlitt, Director of the New
England Regional Office at (617) 223~
4671, (TDD 617/223-0344), Hearing
impaired persons who will attend the
meeting and require the service of a sign
language interpreter, should contact the
Regional Office at least five(5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, July 9, 1986.
Donald A Deppe,
Program Specialist for Regional Programs.
|[FR Doc. 8615753 Filed 7-11-86; 8:45 am)
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
[C-351-604, C-427-603]

Extension of the Deadline Dates for
the Final Countervailing Duty
Determinations and Postponement of
the Public Hearings; Brass Sheet and
Strip From Brazil and France

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: Based upon the request of
petitioners, American Brass, Bridgeport
Brass Corporation, Chase Brass and
Copper Company, Hussey Copper Ltd.,
the Miller Company, Olin Corporation-
Brass Group, and Revere Copper
Products, Inc., domestic manufacturers
of brass sheet and strip, and the
International Association of Machinists
and Aerospace Workers, the
International Union, Allied Industrial
Workers of America (AFL-CIO), the
Mechanics Educational Society of
America (Local 56), and the United
Steelworkers of America (AFL-CIO/
CLQC) (petitioners), we are extending the
deadline dates for the final
determinations in the countervailing
duty investigations of brass sheet and
strip from Brazil and France to
correspond to the date of the final
determinations in the antidumping duty
investigations of the same products
pursuant to section 705(a)(1) of the
Tariff Act of 1930, as amended by
section 606 of the Trade and Tariff Act
of 1984 (Pub. L. 98-573). In keeping with
Article 5, paragraph 3 of the Agreement
on Interpretation and Application of
Articles VI, XVI, and XXIII of the
Ceneral Agreement on Tariffs and
Trade (the Subsidies Code), the
Department will terminate the
suspension of liquidation in the
countervailing duty investigation 120
days after the date of publication of the
preliminary determination in the
investigation of brass sheet and strip
from France. In addition, we are
postponing the hearing dates originally
scheduled for these investigations.

EFFECTIVE DATE: July 14, 1966.

FOR FURTHER INFORMATION CONTACT:
Thomas Bombelles or Loc Nguyen,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 377-3174 or 377-0167.

SUPPLEMENTARY INFORMATION:
Case Histories

On March 10, 1986, we received
antidumping and countervailing duty
petitions filed by American Brass,
Bridgeport Brass Corporation, Chase
Brass and Copper Company, Hussey
Copper Ltd., the Miller Company, Olin
Corporation-Brass Group, and Revere
Copper Products, Inc., domestic
manufacturers of brass sheet and strip,
and the International Association of
Machinists and Aerospace Workers, the
International Union, Allied Industrial
Workers of America (AFL-CIO), the
Mechanics Educational Society of
America (Local 58), and the United
Steelworkers of America (AFL-CIO/
CLC) (petitioners), on brass sheet and
strip from Brazil and France. We also
received antidumping petitions against
the same products from Brazil, France,
Canada, Italy, the Federal Republic of
Germany, Sweden, and the Republic of
Korea.

In compliance with the filing
requirements of section 353.36 of our
regulations (19 CFR 353.36), the
antidumping petitions alleged that
imports of brass sheet and strip from
Brazil and France are being, or are likely
to be, sold in the United States at less
than fair value within the meaning of
section 731 of the Tariff Act of 1930, as
amended (the Act) and that these
imports materially injure, or threaten
material injury to, a U.S. industry.

We found that the petitions contained
sufficient grounds upon which to initiate
countervailing duty investigations, and
on March 31, 1986, we initiated such
invesligations (51 FR 11771, and 51 FR
11773). The preliminary determinations
in these countervailing duty
investigations will be made on or before
August 18, 1986.

In compliance with the filing
requirements of section 355.26 of our
regulations (19 CFR 355.26), the
countervailing duty petitions alleged
that manufacturers, producers, or
exporters in Brazil and France of brass
sheet and strip directly or indirectly
receive benefits which constitute
subsidies within the meaning of section
701 of the Act, and that these imports
materially injure, or threaten material
injury to, a U.S. industry.

We found that the petitions contained
sufficient grounds upon which to initiate
countervailing duty investigations, and
on March 31, 1986, we initiated such
investigations (51 FR 11776, and 51 FR
11778). On April 24, 1986, the ITC
preliminarily determined that there is a
reasonable indication that imports of
brass sheet and strip from Brazil and
France cause material injury to a U.S.
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industry (51 FR 16235). We issued a
negative preliminary determination in
the Brazilian countervailing duty
investigation (51 FR 20864) and an
affirmative preliminary determination in
the French countervailing duty
investigation (51 FR 20867) on June 3,
1986.

On June 6, 1986, petitioners filed
requests for extensions of the deadline
dates for the final determinations in the
countervailing duty investigations to
correspond with the date of the final
determinations in the antidumping
investigations.

Section 705(a)(1) of the Tariff Act of
1930, as amended by section 606 of the
Trade and Tariff Act of 1984, provides
that when a countervailing duty
investigation is “initiated
simultaneously with an (antidumping)
investigation . . . which involves
imports of the same class or kind of
merchandise from the same or other
countries, the administering authority, if
requested by the petitioner, shall extend
the date of the final determination (in
the countervailing duty investigation) to
the date of the final determination" in
the antidumping investigation (19 U.S.C.
1671d{a)(1)). Pursuant to this provision,
we are granting an extension of the
deadline dates for the final
determinations in the countervailing
duty investigations of brass sheet and
strip from Brazil and France from
August 18, 1986 to October 31, 19886, the
current deadline for the final
determinations in the antidumping duty
investigations.

To comply with the requirements of
Article 5, paragraph 3 of the Subsidies
Code, the Department will direct the
U.S. Customs Service to terminate the
suspension of liquidation in the
countervailing duty investigation of
brass sheet and strip from France on
October 7, 1986, which is 120 days from
the date of publication of the
preliminary determination in that case.
No cash deposits or bonds for potential
countervailing duties will be required
for merchandise which enters after
October 7, 1986. The suspension of
liquidation will not be resumed unless
and until the Department publishes a
countervailing duty order in this case.
We will also direct the U.S. Customs
Service to hold any entries suspended
prior to October 7, 1986, until the
conclusion of these investigations.

In addition, due to the extension of
the final determinations in the
countervailing duty investigations, we
have postponed the dates of the public
hearings scheduled for July 11 and July
16, 1986. They will be rescheduled if
requests for public hearings are received
by the Department by July 30, 1986.

Individuals who wish to participate in
the hearing must submit a request to the
Deputy Assistant Secretary for Import
Administration, Room B-099,
Department of Commerce, 14th Street
and Constitution Avenue, NW,,
Washington, DC 20230.

Requests should contain: (1) the
party’'s name, address, and telephone
number; (2) the number of participants;
(3) the reason for attending; and (4) a list
of the issues to be discussed. In
addition, at least 10 copies of pre-
hearing briefs must be submitted to the
Deputy Assistant Secretary seven days
prior to the hearing date. Oral
presentations will be limited to issues
raised in the briefs,

In accordance with 19 CFR 355.33(d)
and 19 CFR 355.34, written views will be
considered if received not less than 30
days before the final determination or, if
a hearing is held, within 10 days after
the hearing transcript is available.

This notice is published pursuant to
section 705(a)(1) of the Tariff Act of
1930, as amended by section 606 of the
Trade and Tariff Act of 1984 (Pub., L. 98-
573).

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

July 3, 1986.

[FR Doc. 86-15778 Filed 7-11-86; 8:45 am]
BILLING CODE 3510-DS-M

Fabricated Automotive Glass From
Mexico; Preliminary Results of
Countervailing Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
countervailing duty administrative
review.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on fabricated
automotive glass from Mexico. The
review covers the period October 24,
1984 through December 31, 1985 and 22
programs.

As a result of the review, the
Department hs preliminarily determined
the bounty or grant to be 6.51 percent ad
valorem for 1984 and 0.12 percent ad
valorem for 1985, a rate we consider de
minimis. Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: July 14, 1986.
FOR FURTHER INFORMATION CONTACT:

Christopher Beach or Stephen Nyschot,
Office of Compliance, International

Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-2788.

SUPPLEMENTARY INFORMATION:
Background

On January 14, 1985, the Department
of Commerce (“the Department”)
published in the Federal Register (50
FR 1906) a countervailing duty order on
fabricated automotive glass from
Mexico. On January 2, 1986, two
Mexican exporters requested, in
accordance with section 355.10 of the
Commerce Regulations, an
administrative review of the order. We
published the initiation of the
administrative review on February 10,
1986 (51 FR 5751). The Department has
now conducted that administrative
review, in accordance with section 751
of the Tariff Act of 1930 (“the Tariff
Act").

Scope of Review

Imports covered by the review are
shipments of Mexican fabricated
automotive glass, including tempered
and laminated automotive glass. Such
merchandise is currently classifiable
under items 544.3100 and 544.4120 of the
Tariff Schedules of the United States
Annotated.

The review covers the period October
24, 1984 through December 31, 1985 and
22 programs: (1) FOMEX; (2) extra-CEDI;
(3) Reembolso; (4) CEPROFI; (5)
FICORCA II; (6) CEDI; (7) DIMEX; (8)
FOGAIN; (9) FONEL (10) import duty
reductions and exemptions; (11) NDP
preferential discounts; (12) Article 94 of
the Banking Law; (13) export services
offered by IMCE; (14) preferential state
investment incentives; (15) state tax
incentives; (18) FOMIN; (17) FIDEIN; (18)
accelerated and immediate depreciation
allowances; (19) BANCOMEXT loans:
(20) NAFINSA loans; (21) delay of
payments on loans; and (22) delay of
payments of fuel charges to PEMEX.,

Analysis of Programs
(1) FOMEX

The Fund for the Promotion of Exports
of Mexican Manufactured Products
(“FOMEX") is a trust of the Mexican
Treasury Department, with the National
Bank of Foreign Trade acting as trustee
for the program. The National Bank of
Foreign Trade, through financial
institutions, makes FOMEX loans
available at non-commercial rates to
manufacturers and exporters for two
purposes: pre-export (production)
financing and export financing. We
consider both pre-export and export
FOMEX loans to be export bounties or
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grants since these loans are given only
on merchandise destined for export. We
found that the annual interest rates that
financial institutions charged borrowers
for FOMEX pre-export financing,
denominated in Mexican pesos, were
17.5 percent in September 1984, 25.5
percent from October to December 1984,
and 24.7 percent in 1985. The annual
interest rates for FOMEX export
financing, denominated in the currency
of the importing country, were 8.5
percent in 1984 and 6.9 percent in 1985.

During verification, we inquired about
the use of compensating balances in the
Mexican banking industry. We found
that no nation-wide requirements for
compensating balances exist, but that
informal arrangements involving
compensating balances or minimum
balance requirements may exist in all
industries. Based on the information
currently available to us, it appears that
such arrangements are just as likely to
take place with non-commercial loans,
such as those given under FOMEX, as
with commercial loans. We are
continuing to collect information on
factors that may raise nominal interest
rates. We do not now have sufficient
information to measure effective rates.

For those preliminary results, we
therefore chose nominal peso and dollar
rates as our benchmarks. For peso-
denominated loans, we used as a
benchmark for the commercial interest
rate in Mexico the average of the
nominal interest rates published
monthly by the Banco de Mexico in the
Indicadores Economicos. For dollar-
denominated loans, we used interest
information obtained from the U.S,
Federal Reserve Board. Based on this
information, we preliminarily determine
that in 1984 comparable peso-
denominated loans were available
commercially at 53.19 percent and
comparable dollar-denominated loans
were available at 14.13 percent, In 1985,
comparable peso-denominated loans
were available commercially at 51.96
percent and comparable dollar-
denominated loans were available at
13.21 percent. Using the weighted
average of the two FOMEX pre-export
rates for 1984, 27.09 percent, we found
the resulting interest differential in 1984
to be 31.10 percent for peso-
denominated loans. The FOMEX pre-
export loan interest differential in 1985
was 27.26. The FOMEX export loan
interest differential was 5.63 percent in
1984, and 6.31 percent in 1985.

The two known exporters of this
merchandise, Cristales Inastillables de
Mexico, S.A., (“"CRINAMEX") and Vitro
Flex, S.A., used these programs during
the period of review, Because both

exporters were able to tie all FOMEX
loans to exports to specific countries,
we used only the FOMEX loans on U.S.
shipments and allocated the benefit over
only the value of U.S. shipments during
the period of review, On this basis, we
preliminarily determine the benefit from
FOMEX pre-export loans to be 1.09
percent for 1984, and 0.03 percent for
1985. We preliminarily determine the
benefit from FOMEX export loans to be
5.42 percent for 1984, and 0.09 percent
for 1985, for a total benefit during the
review period of 6.51 percent ad
valorem for 1984, and 0.12 percent ad
valorem for 1985.

As of February 7, 1985, CRINAMEX
and Vitro Flex renounced both pre-
export and export FOMEX loans on U.S.
shipments. The companies also certified
that they would not apply for such loans
on U.S. shipment in the future. Based on
the verified data for 1985 and the
renunciations, we preliminarily
determine, for purposes of cash deposits
of estimated countervailing duties, that
Mexican exporters of this merchandise
are currently receiving no benefit from
this program.

(2) Extra-CEDI

The petitioner, PPG Industries, Inc.,
alleges that the Mexican automotive
glass industry benefits from extra-
CEDIs, which it defines as CEDIs paid to
export consortia. One such consortium,
Fomento de Comercio Exterior (“FCE"),
is a subsidiary of Vitro, S.A., which in
turn is the parent company of the two
exporting companies under review,
Vitro Flex and CRINAMEX. PPG
contends that FCE received extra-CEDIs
which benefited the two exporting
companies during the period of review.

During verification, we found no
evidence that a program called “extra-
CEDI'" exists. We also examined but
found no evidence of any receipt or use
of CEDI's by FCE, nor did we find any
evidence of sales by FCE on behalf of
the two exporting companies.

(3) Reembolso

During the government level
verification, we found that a tax rebate
program celled the “Reembolso” was in
effect during the period of review. The
program, which had been administered
by the Secretary of Finance (“SECOFI"),
was discontinued on December 31, 1985.

During the company-level verification
of CRINAMEX and Vitro Flex, we found
no evidence that either company had
received any form of tax rebate during
the period of review. Therefore, we
preliminarily determine that this
program was not used during the period
of review.

(4) CEPROFI

Vitro Flex received two CEPROFI
certificates in February 1985. However,
we verified that the company returned
both certificates, unused, in August 1985.
Therefore, we preliminarily determine
that this program was not used during
the period of review.

(5) Other Programs

We also examined the following
programs and preliminarily find that
neither company used them during the
review period:

(A) New Exchange Risks Trust Fund
Program (“FICORCA II");

(B) Tax Rebate Certificates (*CEDI"):

(C) Import License Certificates
("DIMEX");

(D) Guarantee and Development Fund
for Medium and Small Industries
(“FOGAIN");

(E) Fund for Industrial Development
(“FONEI");

(F) Import duty reductions and
exemptions;

(G) National Development Program
(“NDP") preferential discounts;

(H) Article 94 of the General Law of
Credit Institutions and Auxiliary
Organizations;

(I) Export services offered by the
Mexican Institute for Foreign Trade
(“IMCE");

(J) Preferential state investment
incentives;

(K) State tax incentives;

(L) National Industrial Development
Fund (“FOMIN"});

(M) Accelerated and immediate
depreciation allowances;

(N) BANCOMEXT loans;

(O) Nacional Financiera, S.A.,
(“NAFINSA") loans;

(P) Delay of payments on loans:

(Q) Delay of payments of fuel charges to
PEMEX; and

(R) Trust Fund for the Study and
Development of Industrial Parks
(*FIDEIN").

Preliminary Results of Review

As a result of our review, we
preliminarily determine the bounty or
grant to be 6.51 percent ad valorem for
1984, and 0.12 percent ad valorem for
1985. The Department considers any rate
less than 0.50 percent to be de minimis.

The Department therefore intends to
instruct the Customs Service to assess
countervailing duties of 6.51 percent ad
valorem of the f.0.b. invoice price on
any shipments of this merchandise
entered, or withdrawn from warehouse,
for consumption on or after October 24,
1984, and exported on or before
December 31, 1984.
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The Department also intends to
instruct the Customs Service not to
assess countervailing duties for
shipments of this merchandise exported
on or after January 1, 1985 and on or
before December 31, 1985.

Further, the Department intends to
instruct the Customs Service to waive
deposits of estimated countervailing
duties, as provided by section 751(a)(1)
of the Tariff Act, on all shipments of this
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this administrative review.
This deposit waiver shall remain in
effect until publication of the final
results of the next administrative
review.

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 55
days after the date of publication or the
last workday preceding. Any request for
an administrative protective order must
be made no later than five days after the
date of publication, The Department will
publish the final results of this
administrative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.10 of the Commerce
Regulations (19 CFR 355.10; 50 FR 32558,
August 13, 1985).

Dated: July 8, 1986.
Gilbert B. Kaplan,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 86-15779 Filed 7-11-86; 8:45 am)
BILLING CODE 3510-DS-M

[C-508-601]

Extension of the Deadline Date for the
Final Countervailing Duty
Determination and Rescheduling of
the Public Hearing: Oil Country Tubular
Goods From Israel

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: Based upon the request of
petitioners, Lone Star Steel Company
and CF&lI Steel Corporation, we are
extending the deadline date for the final
determination in the countervailing duty
investigation of oil country tubular

goods from Israel to correspond to the
date of the final determination in the
antidumping duty investigation of the
same product pursuant te section
705(a)(1) of the Tariff Act of 1930, as
amended by section 606 of the Trade
and Tariff Act of 1984 (Pub. L. 98-573).
In keeping with Article 5, paragraph 3 of
the Agreement on Interpretation and
Application of Articles VI, XVI and
XXII of the General Agreement on
Tariffs and Trade (the Subsidies Code),
the Department will terminate the
suspension of liquidation in the
countervailing duty investigation 120
days after the date of publication of the
preliminary determination in this case.
In addition, we are rescheduling the
public hearing.

EFFECTIVE DATE: July 14, 1986.

FOR FURTHER INFORMATION CONTACT:
Gary Taverman or Laura Winfrey,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 377-0161 or 377-1784.
SUPPLEMENTARY INFORMATION:

Case History

On March 12, 1986, we received
antidumping and countervailing duty
petitions filed by Lone Star Steel
Company and CF&I Steel Corporation
on oil country tubular goods from Israel.
In compliance with the filing
requirements of section 353.36 of our
regulations (19 CFR 353.36), the
antidumping petition alleged that
imports of oil country tubular goods
from Israel are being, or are likely to be,
sold in the United States at less than fair
value within the meaning of section 731
of the Tariff Act of 1930, as amended
{the Act) and that these imports
materially injure, or threaten material
injury to, a U.S. industry.

We found that the petition contained
sufficient grounds upon which to initiate
an antidumping duty investigation, and
on April 1, 1886, we initiated such
investigation (51 FR 11963). The
preliminary determination in this
antidumping investigation will be made
on or before August 19, 1986.

In compliance with the filing
requirements of section 355.26 of our
regulations (19 CFR 355.26), the
countervailing duty petition alleged that
manufacturers, producers, or exporters
in Israel of oil country tubular goods
directly or indirectly receive benefits
which constitute subsidies within the
meaning of section 701 of the Act, and
that these imports materially injure, or
threaten material injury to, a U.S.
industry.

We found that the petition contained
sufficient grounds upon which to initiate
a countervailing duty investigation, and
on April 1, 1986, we initiated such
investigation (51 FR 11965). On April 29,
1986, the ITC preliminarily determined
that there is a reasonable indication that
imports of oil country tubular goods
cause material injury to a U.S, industry
(51 FR 16907). On June 5, 1986, we issued
a preliminary affirmative determination
in the countervailing duty investigation
on Israel (51 FR 21201).

On June 12, 1986, petitioners filed a
request for extension of the deadline
date for the final determination in the
countervailing duty investigation to
correspond with the date of the final
determination in the antidumping
investigation.

Section 705(a)(1) of the Tariff Act of
1930, as amended by section 606 of the
Trade and Tariff Act of 1984, provides
that when a countervailing duty
investigation is “initiated
simultaneously with an (antidumping)
investigation . . . which involves
imports of the same class or kind of
merchandise from the same or other
countries, the administering authority, if
requested by the petitioner, shall extend
the date of the final determination (in
the countervailing duty investigation) to
the date of the final determination” in
the antidumping investigation (19 U.S.C.
1671d(a)(1)). Pursuant to this provision,
we are granting an extension of the
deadline date for the final determination
in the countervailing duty investigation
of oil country tubular goods from Israel
to November 3, 1988, the current
deadline for the final determination in
the antidumping duty investigation.

To comply with the requirements of
Article 5, paragraph 3 of the Subsidies
Code, the Department will direct the
U.S. Customs Service to terminate the
suspension of liquidation in the
countervailing duty investigation on
October 9, 1986, which is 120 days from
the date of publication of the
preliminary determination in this case.
No cash deposits or bonds for potential
countervailing duties will be required
for merchandise which enters after
October 9, 1986. The suspension of
liquidation will not be resumed unless
and until the Department publishes a
countervailing duty order in this case.
We will also direct the U.S. Customs
Service to hold any entries suspended
prior to October 9, 1986, until the
conclusion of this investigation.

In addition, due to the extension of
the final determination in the
countervailing duty investigation, we
are rescheduling the date of the public
hearing, originally set for July 11, 1986.
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This hearing, will now be held on July
30, 19886 at 10:00 a.m. at the U.S.
Department of Commerce, Room 3708,
14th Street and Constitution Avenue,
NW., Washington, DC 20230. Individuals
who wish to participate in the hearing
must submit a request to the Deputy
Assistant Secretary for Import
Administration, Room B-099, at the
above address within 10 days of the
publication of this notice.

Requests should contain: (1) the
party's name, address, and telephone
number; (2) the number of participants;
(3) the reason for attending; and (4] a list
of the issues to be discussed. In
addition, at least 10 copies of pre-
hearing briefs must be submitted to the
Deputy Assistant Secretary by July 23,
1986. Oral presentations will be limited
to issues raised in the briefs.

In accordance with 19 CFR 355,33(d)
and 19 CFR 355.34, written views will be
considered if received within 10 days
after the hearing transcript is available.

This notice is published pursuant to
section 705(a)(1) of the Tariff Act of
1930, as amended by section 606 of the
Trade and Tariff Act of 1984 (Pub. L. 98-
573).

Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

July 13, 1986,

[FR Doc. 86-15780 Filed 7-11-86; 8:45 am)
BILLING CODE 3510-DS-M

Sodium Gluconate From the European
Communities; Preliminary Results of

Countervailing Duty, Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTiON: Notice of Preliminary Results of
Countervailing Duty Administrative
Review.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the agreement
suspending the countervailing duty
investigation on sodium gluconate from
the European Communities. The review
covers the period November 1, 1983
through December 31, 1984 and two
programs.

As a result of the review, the
Department has preliminarily
determined that the signatories have
complied with the terms of the
suspension agreement, and that their
tombined shipments constituted more
than 85 percent of the imports of sodium
gluconate into the United States from
the European Communities, during the

period of review. Interested parties are
invited to comment on these preliminary
results.

EFFECTIVE DATE: July 14, 1986.

FOR FURTHER INFORMATION CONTACT: Al
Jemmott or Lorenza Olivas, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230;
telephone: (202) 377-3786.

SUPPLEMENTARY INFORMATION:
Background

On May 22, 1985, the Department of
Commerce (*'the Department")
published in the Federal Register (50 FR
21107) the final results of its last
administrative review of the agreement
suspending the countervailing duty
investigation on sodium gluconate from
the European Communities (“the EC")
(46 FR 58132, November 30, 1881). On
October 7, 1985, the petitioner requested
in accordance with § 355.10 of the
Commerce Regulations an
administrative review of the agreement.
We published the initiation of the
administrative review on January 21,
1986. The Department has now
conducted that administrative review, in
accordance with section 751 of the Tariff
Act of 1930 (“the Tariff Act”).

Scope of the Review

Imports covered by the review are
shipments of the chemical sodium
gluconate from the EC, Such
merchandise is currently classifiable
under item 437.5250 of the Tariff
Schedules of the United States
Annotated,

The review covers the period
November 1, 1983 through December 31,
1984 and two programs: (1) production
refunds and (2) export restitution
payments. Funds for these programs are
provided through the Guidance and
Guarantee Fund operated under the
Common Agricultural Policy of the EC.

The review covers two exporters, Joh.
A. Benckiser Gmbh of West Germany
(“Benckiser") and Akzo Chemie
Nederland B.V. of the Netherlands
(“Akzo"), signatories to the suspension
agreement.

Analysis of Programs
(1) Production Refunds

The EC provides production refunds
to companies involved in the
transformation of certain agricultural
goods into manufactured products.
Dextrose and glucose, ingredients used
in the production of sodium gluconate,
are manufactured products of corn and

potatoes and are eligible for production
refunds. Benckiser and Akzo received
no production refunds for merchandise
shipped to the United States during the
period of review.

(2) Restitution Payments

Restitution payments are fixed on a
periodic basis and granted when the
world price of sodium gluconate is lower
than the EC “market" price. Benckiser
and Akzo did not apply for or receive
export restitution payments or any
equivalent payments under this program
from the EC for merchandise shipped to
the United States during the period of
review.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that Benckiser
and Akzo have complied with the terms
of the suspension agreement for the
period November 1, 1983 through
December 31, 1984. The agreement can
remain in force only so long as
shipments covered by it account for at
least 85 percent of exports of such
merchandise to the United States. Our
information indicates that Benckiser and
Akzo accounted for more than 85
percent of the imports into the United
States of EC sodium gluconate during
the review period.

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 55
days after the date of publication or the
last workday preceding. Any request for
an administrative protective order must
be made no later than five days after the
date of publication. The Department will
publish the final results of this
administrative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.10 of the Commerce
Regulations (19 CFR 355.10; 50 FR 32558,
August 13, 1985).

Dated: July 8, 1986.
Gilbert B. Kaplan,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 86-15781 Filed 7-11-86; 8:45 am)
BILLING CODE 3510-DS-M
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International Trade Administration

Montana College of Mineral Science &
Technology; Decision on Application
for Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
section 6(c) of the Educational, Scientic,
and Cultural Materials Importation Act
of 1966 (Pub. L. 85-651, 80 Stat. 897; 15
CFR Part 301). Related records can be
viewed between 8:30 AM and 5:00 PM in
Room 1523, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, DC.

Docket number: 86-183. Applicant:
Montana College of Mineral Science and
Technology, Butte, Mt 59701, Instrument:
Inductive Ground Conductivity Meter,
Model EM34-3. Manufacturer: Geonics
Ltd., Canada. Intended use: See notice at
51 FR 16729.

Comments: None received. Decision: .
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides for in situ measurement of
ground conductivity in millichm per
meter at variable depths to 40 meters.
This capability is pertinent to the
applicant's intended purpose. We know
of no domestic instrument or apparatus
of equivalent scientific value to the
foreign instrument for the applicant's
intended use.

{Catalog of Federal Domestic Assistance

Program No: 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Director, Statutory Import Programs Staff.
FR Doc. 86-15782 filed 7-11-86; 8:45 am|
BILLING CODE 3510-DS-M

| Docket No. 4659-01)

Export Privileges of Hans Michael
Ludwig; Order

On June 6, 1986, the Administrative
Law Judge issued his Decision and
Order in the matter of Hans Michael
Ludwig, which was referred to me for
tinal decision pursuant to section 13(c)
of the Export Administration Act of
1979, 50 U.S.C. app. 2401-2420 (1982), as
amended by the Export Administration
Amendments Act of 1985, Pub. L. 99-64,
99 Stat. 120 (July 12, 1985) and 15 CFR
388.8(a).

Pusuant to the charging letter of
December 13, 1984, Hans Michael
Ludwig was charged with one count of

viclating the Export Administration Act
of 1979. He was found guilty of a
criminal charge for having attempted to
export an array processing board to the
Federal Republic of Germany without
obtaining the required validated license.

Having reviewed the record and
based on the facts addressed in this
case, the Order of the Administrative
Law Judge is affirmed in part and
reversed in part,

The part of the Administrative Law
Judge's Order relating to the
administrative fine, is hereby affirmed.
Thus, Hans Michael Ludwig,
Kurfurstenstrasse 29, D-8000 Muenchen
40, Federal Republic of Germany, is
assessed a civil penalty of $50,000 which
is suspended for five years. If no further
violations of the Export Administration
Act of 1979 occur during this time, then
the fine will be vacated forthwith.

However, the evidence presented by
the Department of Commerce in the
administrative proceedings was
insufficient to demonstrate the need for
the denial of export privileges.
Therefore, the Order of the
Administrative Law Judge relating to the
denial of export privileges is reversed,
and Hans Michael Ludwig and all
named related parties are free to engage
in any and all export transactions.

This constitutes final agency action in
this matter.

Dated: July 7, 1986.
Paul Freedenberg,
Assistant Secretary for Trade Administration,
|FR Doc. 86-15762 Filed 7-11-86; 8:45 am|
BILLING CODE 3510-25-M

University of Chicago, Operator of
Argonne National Laboratory; Decision
on Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Docket No. 86-188. Applicant:
University of Chicago, Operator of
Argonne National Laboratory, Argonne,
IL 60439. Instrument: FTIR Vacuum
Spectrometer Accessories.
Manufacturer: Bruher Analytische
Messtechnik GmbH, West Germany.
Intended use: See notice at 51 FR 17382.

Comments: None received. Decision:
Approved. No domestic manufacturer
was both “able and willing" to
manufacture an instrument or apparatus
of equivalent scientific value to the
foreign instrument for such purpose as
the instrument was intended to be used,
and have it available to the applicant
without unreasonable delay in
accordance with § 301.5(d)(2) of the
regulations, at the time of foreign
instrument was ordered (January 30,
1986). Reasons: The foreign instrument
provides for extended range spectra
taken with both high and low
temperature cells. This capability is
pertinent to the applicant's intended
purposes. We know of no domestic
manufacturer both able and willing to
provide an instrument with the required
features at the time the foreign
instrument was ordered.

As to the domestic availability of
instruments, §301.5(d)(2) of the
regulations provides that, in determining
whether a U.S. manufacturer is able and
willing to produce an instrument, and
have it available without unreasonable
delay, “the normal commercial practices
applicable to the production and
delivery of instruments of the same
general category shall be taken into
account, as well as other factors which
in the Director's judgment are
reasonable to take into account under
the circumstances of a particular case."”
This subsection also provides that, if “a
domestic manufacturer was formally
requested to bid an instrument, without
reference to cost limilations and within
a leadtime considered reasonable for
the category of instrument involved, and
the domestic manufacturer failed
formally to respond to the request, for
the purposes of this section the domestic
manufacturer would not be considered
willing to have supplied the instrument."

In this case, the applicant received no
response to a formal request for
quotation sent to several domestic
manufacturers of comparable
instruments. It is therefore apparent that
the domestic manufacturer was not both
able and willing to produce an
instrument of equivalent scientific value
to the foreign instrument for such
purposes as the foreign instrument was
intended to be used at the time the
foreign instrument was ordered.

(Catalog of Federal Domestic Assistance
Program No. 11,105, Importation of Duty-Free
Educational and Scientific Materials:)

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 86-15784 Filed 7-11-88; 8:45am|
BILLING CODE 3510-DS-M
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The Research Foundation of Suny;
Decision on Application for Duty-Free
Entry of Scientific Instrument

This decision is made pursuant to
section 6{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-851,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Docket number: 86-182. Applicant:
The Research Foundation of SUNY,
Albany, NY 12222. Instrument:
Spectrometer System for Atmospheric
Measurements, Model TAMS 150.
Manufacturer: Unisearch Associates,
Inc., Canada. Intended use: See notice at
51 FR 16729,

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument is
capable of measurements of five
compounds (SO;, H:O02, NO, NO,, and
HNO;) at concentrations of 0.2 ppb. The
capability is pertinent to the applicant’s
intended purpose. We know of no
domestic instrument or apparatus of
equivalent scientific value to the foreign
instrument for the applicant's intended
use.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials.)

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 86-15783 Filed 7-11-86; 8:45 am]
BILLING CODE 3510-DS-M

University of Utah; Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Sténstitution Avenue, NW,, Washington,

Docket number: 86-095. Applicant:
University of Utah, Salt Lake City, UT
84112, Instrument: Mass Spectrometer,
Model 708EQ/11-250] and Accessories.
Manufacturer: VG Analytical Ltd.
United Kingdom. Intended use: See
notice at 51 FR 6157.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides (1) resolution to 40 000, (2)
mass range to 2400 at full accelerating
potential of 10 kilovolts, (3) tandem
(MS/MS]) operation and (4) FAB. The
National Institutes of Health advises in
its memorandum dated May 15, 1986
that (1) these capabilities are pertinent
to the applicant's intended purpose (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant's intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States,

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials.)

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 86-15785 Filed 7-11~86; 8:45 am)
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The North Pacific Fishery
Management Council's Plan Team for
the Bering Sea/Aleutian Islands
Groundfish Fishery Management Plan
will convene July 21-25, 1988, at the
Northwest and Alaska Fisheries Center,
National Marine Fisheries Service, 7600
Sand Point Way, Building 4, Seattle,
WA, to complete the draft
Environmental Assessment/Regulatory
Impact Review for Amendment 10 and

the draft resource assessment document.

This is a working meeting and public
testimony will be limited so that the
Team can complete drafting
assignments. For further information
contact Jim Glock, North Pacific Fishery
Management Council, P.O. Box 103138,
Anchorage, Alaska 99510; telephone:
(907) 274-45863.

Dated: July 7, 1986,
Richard B. Roe,

Director, Office of Fisheries Management,
National Marine Fisheries Service.

[FR Doc. 86-15771 Filed 7-11-86; 8:45 am]
BILLING CODE 3510-22-M

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Western Pacific Fishery
Management Council's Bottomfish/
Seamount Groundfish Plan Development
Team will convene a publc meeting, July
15, 1986 at 1 p.m., at the Council's office,
1164 Bishop Street, Room 1405,
Honolulu, HI, to discuss the preliminary
draft of the bottomfish annual report;
review the draft proposal for
Northwestern Hawaiian Islands
bottomfish access management, as well
as to discuss other Team business.

For further information contact Kitty
Simonds, Executive Director, Western
Pacific Fishery Management Council,
1164 Bishop Street, Room 1405,
Honolulu, HI 96813; telephone: (808) 523
1368.

Dated: July 7, 1986.
Richard B. Ros,

Director, Office of Fisheries Management,
National Marine Fisheries Service.

[FR Doc. 86-15772 Filed 7-11-86; 8:45 am|
BILLING CODE 3510-22-M

Permits; Foreign Fishing

This document publishes for public
reivew a summary of applications
received by the Secretary of State
requesting permits for foreign vessels to
fish in the fishery conservation zone
under the Magnuson Fishery
Conservation and Management Act
(Magnuson Act, 16 U.S.C. 1801 et seq.)

Send comments on applications to:

Fees, Permits and Regulations Division (F/
M12), National Marine Fisheries Service,
Department of Commerce, Washington, DC
20235

or, send comments to the Fishery
Management Council(s) which review
the application(s), as specified below:

Douglas G. Marshall, Executive Director,
New England Fishery Management
Council, 5 Broadway [Route 1}, Saugus, MA
01906, 617/231-0422

John C. Bryson, Executive Director, Mid-
Atlantic Fishery Management Council,
Federal Building Room 2115, 320 South
New Street, Dover, DE 19901, 302/674-2331

Robert K. Mahood, Executive Director, South
Atlantic Fishery Management Council,
Southpark Building, Suite 306, 1 Southpark
Circle, Charleston, SC 29407, 803/571-4366

Omar Munoz-Roure, Executive Director,
Caribbean Fishery Management Council,
Banco De Ponce Building, Suite 1108, Hato
Rey, PR 00918, 809/753-4926

Wayne E. Swingle, Executive Director, Gulf
of Mexico Fishery Management Council,
Lincoln Center, Suite 881, 5401 West
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Kennedy Blvd,, Tampa, FL 33609, 813/228-
2815

Joseph C. Greenley, Executive Director,
Pacific Fishery Management Council, Metro
Building, Suite 420, 2000 S.W. First Avenue,
Portland, OR 97201, 503/221-6352

Jim H. Branson, Executive Director, North
Pacific Fishery Management Council, P.O.
Box 103136, Anchorage, AK 99510, 907274~
4563

Kitty M. Simonds, Executive Director,
Western Pacific Fishery Management
Council, 1164 Bishop Street, Room 1405,
Honolulu, HI 96813, 808/523-1368.

For further information contact John
D. Kelly or Shirley Whitted (Fees,
Permits, and Regulations Division, 202~
873-5319).

The Magnuson Act requires the
Secretary of State to publish a notice of
receipt of all applications for such
permits summarizing the contents of the
applications in the Federal Register. The
National Marine Fisheries Service,
under the authority granted in a
memorandum of understanding with the
Department of State effective November
29, 1983, issues the notice on behalf of
the Secretary of State.

Individual vessel applications for
fishing in 1986 have been received from
the Governments shown below.

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

Fishery codes and designation of
Regional Fishery Management Councils
which review applications for individual
fisheries are as follows:

Regional fishary

Fishery management councils

.. Atlantic Bilifishes and
Sharks,

New England, Mid
Atlantic, South
Atlantic, Gulf of

North Pacific.

.| North Pacific.

New England, Mid-
Atfantic.

.. North Pacific.

Pacific,

Pacific Billlishes and
Sharks

Waestem Pacific.

Activity codes which specify
categories of fishing operations applied
for are as follows:

Activity code Fishing operations
st Catching, pr g and other support.
2 P g and other support only.
3....
Joint Venture,

Nation, vessel

name, and vessel WN“?M" Activity
type g

Government of the
Republic of
Korea:

No. 117 Dong
Bang

Government of tha
Union of Soviet
Socialist
Republics:

Victor Kingisepp ..

KS-86-0140.. |BSAGOA........ "1

UR-86-0799 , |NWA........ccconnn: 2

Joint Venture

Korea

The Korean vessel listed in this notice, No.
117 Dong Bang, will participate in the joint
venture operation previously published
November 21, 1985, at 50 FR 48112.

USSR

The Soviet vessel listed in this notice,
Victor Kingisepp, will replace the Trudovaya
Slava, in the joint venture operation
published June 24, 1986, at 51 FR 22061.

|FR Doc. 86-15773 Filed 7-11-88; 8:45 am|
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Changes to the Textile Category
System

July 9, 1986.

The Correlation, Textile and apparel
Categories with the Tariff Schedules of
the United States, Annotated, provides
for placement of Tariff Schedules of the
United States Annotated (T.S.U.S.A.)
numbers in the Textile Category System.
On June 5, 1986, the 484e Committee
approved the following amendments to
the T.S.U.S.A., to facilitate
implementation of the bilateral textile
agreement between the Government of
the United States and the Republic of
the Philippines. These changes are cited
in the list which follows this notice.
EFFECTIVE DATE: June 16, 1986.

FOR FURTHER INFORMATION CONTACT:
Martin Walsh, International Agreements
and Monitoring Division, Office of
Textiles and Apparel, U.S. Department
of Commerce, Washington, DC 20230
(202) 3774212,

William H. Houston IiI,

Chairman, Committee for the Implementation
of Textile Agreements.

JUNE 16, 1986 CHANGES TO THE CORRELATION

Cate-

gory New T.S.U.S.A. numbers sffective June 16, 1986

339 | Change 384.0222 to: 3840220 other infants’;
384.0221 women's and girta".

JUNE 16, 1986 CHANGES TO THE

CORRELATION—Continued
e | New T.S.USA. numbers effectve June 16, 1965

338 | Change 3840224 lo: 384.0225 other infants’
384.0227 women's and girls’.

339 | Change 384,0226 to: 384 0229,

339 | Change 3840228 (o: 3840230 other infants’;
384.0231 women's and gids’.

339 | Change 384.0234 to: 384.0233 other infants’
384.0235 women's and girls’

345 | Change 3840236 to: 384.0237 infants’; 3840229
women's and girls'

335 | Change 384.0238 lo: 384.0240,

335 | Change 3840242 to: 384.0241 other inlants’,
384.0243 women's and girls’.

335 | Change 384,0244 to: 3840250 infants’; 384.0252
women's and girls’,

335 | Change 384.0246 to: 384.0254,

335 | Change 384.0248 lo: 384.0255 other infanls’
364.0257 women's and girls’.

348 | Change 384.0264 to: 384.0263 other infants’
384.0265 women's and girls’.

348 | Change 3840268 lo: 3840267 other Infants’,
384.0269 women's and girfs’

335 | Change 384.0406 fo: 3840407 girls’; 384.0408
infants’

351 | Change 384.0430 to: 384.0410.

337 | Change 384,0432 t0; 384.0415 infants’; 384.0416
women's and girls’

337 | Change 3840433 to: 384.0417 infants’; 384.0418
women's and girls'.

342 | Change 3840434 (0; 384.0420 infants’; 384 0421
women's and girls®,

335 | Change 364.0436 10: 384.0423 infants’; 3840424
woman's and girls',

341 | Change 384.0505 to: 384.0501

341 | Change 384.0506 lo: 384.0502 gids’; 3840503
infants’.

335 384,0502 to: 3340508 other infanis’.
3840510 women's and girls".

335 | Change 3840644 to: 384.0645 Infants’; 3840845
women's and girls'.

359 | Change 3840652 to: 384.0850 other infants’
384.0651 woman's and giris',

335 | Change 384.0701 10: 384.0702 infants’; 384.0705
women’s and giris'

335 | Change 384.0703 to: 384.0707 infants’; 384.0708
women's and girls'.

335 | Change 384.0704 to: 384,0709 infants’; 3840710
women's and girs'.

348 | Change 384.0706 to: 384.0711 infants'; 3840712
women's and giris'.

348 | Change 384.0740 to: 3840739 other infanie’
384,0741 women's and girls',

342 | Change 384757 1o 384‘758 Infants’, 384759
women's and giris'.

351 | Change 384.0925 1o: 384.0822.

335 | Change 384.0028 lo: 384.0924 infants’; 3840027
women’s and girls".

342 | Change 384.0944 10: 384,0943 guis’; 384.0945
infants’

639 | Change 384.1824 lo: 384.1823 oOther infanis’
384.1825 women’s and girls’,

635 | Change J384.1904 to: 384.1803. other intants’
384,1805 women's and girls’,

635 | Change 3841909 (0: 3841907 other infants’
3841608 women's and owris’.

635 | Change 384.1913 to: 384.1812 other infants’
384.1914 women's and girls'.

B39 | Change 384.1924 (0: 384.1923 other Infants’
384.1925 women's and girls’.

648 | Change 384.1928 to: 384,1927 other infants’
384,1829 women's and girls'.

648 | Change 3842020 (o: 3842015 other infanis’
384.2017 women's and giris’,

835 | Change 384.2207 to: 384.2206 infanls’; 384.2208
women's and girls'

637 | Change 384.2232 10: 3842231 infants’; 384.2233
women's and girls'.

639 | Change 384.2234 lo 384.2235 infants’; 3842226
women's and

642 | Change 3842240 Io: 384,2241 infants’; 384.2243
women's and girls’.

659 | Change 384.2263 fo: 384.2250 infams’;, 3842251
women's and giris’, )

648 | Change -384.2343 to: 3842342 other infants’
384.2344 women's and giris’.

637 | Change 384.2545 1o: 384.2544 infants’; 384.2546
women's and giris".

642 | Change 384.2550 to: 384.2551 infants’; 384.2552
women's and guis',

635 | Change 384.2555 to: 384.2564 infants’; 384.2556

women's and girls’.
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JUNE 16, 1986 CHANGES TO THE

JUNE 16, 1986 CHANGES TO THE

AcTioN: Notice of open meeting.

CORRELATION—Continued CORRELATION—Continued
%’;‘,‘;‘ New T.SUSA numbers effective June 16, 1966 ‘;gf‘; New T.S.USA. numbers effectve June 16, 1986
635 | Change 384.2601 to. 384.2604 infants’; 384.2606 342 | Change 3845140 10: 3845141 girls’; 964.5142
women's and girls’. infants’.
659 | Change 384.2662 10! 384.2663 infants’;, 384.2664 342 | Change 3845145 fto: 3845146 other gwis’;
women's and girls’, 384.5174 other infants’.
339 [Change 3842020 fo: 384.2014 other infants’, 335 | Change 384.5210 to: 384.5201 infants’; 384 5202
384.2915 women's and giris". women's and girls’.
329 | Change 3842940 to: 3842034 other Infants’, 351 | Change 384.5228 to: 384.5221.
384.2935 women's and girls”, 359 | Change 384.5227 to: 384.5222.
335 | Change 384.3009 to: 3843008 other Infants’. 337 | Change 3845228 lo: 384.5223 girls’, 384.5224
384.3010 women's and giris'. infants’.
235 | Change 384.3012 to: 3843011 infants'; 384.3013 342 | Change wﬁ;bw: 384.5238 infats’; 384,5239
women's and giris’. wornen's irls',
348 | Change 384.3028 1o; 384.3027 other infants’; 639 | Change 384.8026 l0: 384.8025 other infants’;
384.3029 women's and girls’. 384.8027 women's and girls”. ]
348 [ Change 384.3124 to: 384.3123 other infants': 639 | Change 384.8130 lo: 3848120 other infants’;
384.3125 women's and girls', 3848131 women's and girfs'. :
336 | Change 384.3220 lo: 3843215 guls’; 384.3217 835 | Change ?848205 l?: 384.8201 infants’, 3848202
intants’. women's and girls'. ;
337 | Change 384.3426 to: 384.3425 infants’; 3843427 635 a‘:o"g;n?ﬁf‘:‘:";‘.’ T il Kesais
women's and girls’, . - o
337 | Change 384.3428 lo: 384.3420 infants’; 384.3430 835 | Change ?g“ﬁgﬂ;?i 384.8206 infants’; 384.8207
women's and girls', SOy
335 | Change 384.3432 to: 3843431 Infants’; 384.3433 635 | Change 384.8212 fo: 384.8209 infants’; 384.8211
women's and gris’. women's and girls’, S
330 | Change 3843438 to: 384.3439 ofher Infants" 635 | Change 384.8220 10: 3848214 girs' 384.8219
394.3441 women's and girls'. other infants’. J
342 | Changa 3843440 to; 384.3442 infants’: 3843444 644 m,”“m to: 3846227 gwis’; 384.8228
women's and ginis'. $ X A
350 | Change 384.3443 fo: 384.3449 infants’: 384.3450 639 c’mi"*’“"%.g";'mmm other: infants’;
women's and girls". ¢ WOne ! 5 .
359 | Change 3843445 fo: 3843451, 648 | Change 384.8243 lo: 384.8242 other infants’;
359-| Change 384,346 o 384.3452. 384,6244 women's ard gi's’ :
359 | Change 384.3447 to: 384.3453. 890 Cham. Seaon. gt e o B o
359 | Change 384.3448 to: 384 3454, Y et el e %
296: | Now, Nisnbar S34.87 16 > 659 | Change 384.8605 to: 384.8606 Infants’; 3848607
S intants’. women's and girls’
01| Smnae. 3049720 ks, 3643721 e 837 | Change 384.8642 lo: 364.8641 infants’; 3848643
335 | Change 384.3725 t0: 384.3722. women's and gis’. f
335 | Change 384.3730 to: 384.3724. Change S A
335 | New Number 384.3732 infants’ b mn?f‘;,’j‘ g,‘,,:-’ s HIROS
335 | Change 384,3735 to; 384.3741 women's and girls”. ange & 8662 . 8683
;gg Change 384.3740 lo: 384.3742 women’s and giris’. i G'.,,,,m,-mm' i o it
Change 384.3746 10: 384.3747 gnis’. Change . . ”
335 | New Number 384.3752 other infants’. Sy m‘.‘f‘ﬁfjﬂ}? RIS, W SRSl
335 | Change 384,3753 to: 384.3755 women's and girls'. 635 | Change 7 o 1 i 1
335 | Change 384.3754 to: 3843756 women's and gils'. R A T i e R
335 | Change 384.3758 10: 384.3757 women's and girls' 635 | Cha 384.914 ; 141 girls": 144
335 | Change 384,3767 to: 384.3760 women's and Qiris’. .v,,,':,,,gew?e" ZURERGUNS, s 3040
335 | Change 384.4410 t0: 384.4415 infants’; 384.4416 635 | Change 384.9143 to: 384.9145 infants’; 384.9146
women's and giris’, : women’s and girls’,
359 | Change 384,4420 fo: 384.4421 infants’; 3844422 835 | Change 384,9155 t0; 384.9153 grils’; 3849154
women's and giris', e infants.
341 | Change 384.4604 1o: 3B4.4603 giris; 384.4606 648 [ Change 3849169 to: 384.9170 other infants’;
infants’ 364.9171 women's and girls’.
341 | Change 384.4605 (0: 384.4608, 637 | Change 3849311 lo: 384.9312 giris; 3848313
341 | Change 3844607 to: 384.4610 gids'; 3844612 infanis’.
infants’, 635 | Change 384.9403 to: 384,9401 infants’; 384.8402
341 | Change 384.4609 to: 3844614, women's and girls’'. >
341 Cr:meww-%n 10: 3844616 puis': 384.4618 637 | Change 384.9415 to: 384.9414 infants’; 384.9416
. women's and girts'.
348 | Change 3844650 10: 384.4851 other infants’; 636 | Change 334.94:%“ to: 384.9431 gids’; 3849432
384.4652 girls'. infants’,
335 | Change 384.4705 to: 384.4706 infants’; 384.4707 642 | Change 384.0446 to: 3849447 girls’: 384.0448
women's and girls' infants’.
335 | Change 384.4710 1o: 384.4711 infants’: 384.4712 635 | Change 384.9466 fo: 384.9484 infants’; 364.9465
women's and girls', women's and girls’.
335 | Change 3844715 to: 384.4714 infants’; 384.4716 659 | Change 384.9471 1o: 384.9472 infanis’; 384.9473
womean's and girls'. women's and girls',
348 | Change 384.4725 10: 384.4723 other infants’,
o 384.4724 women’s and girls’.
8 384.4745 10! 384.4746 other infants’; -
384.4747 girts'. [FR Doc. 86-15776 Filed 7-11-86; 8:45 am|
348 | Change 384.4760 to; 3844763 other infants’; BILLING CODE 3510-DR-M
384.4764 girls'.
348 | Change 384.4775 to: 384.4774 other infants'
384.4776 girls'.
342 | Change 384.4780 to: 384.4781 Infants’; 384.4783
women's and girls'. DEPARTMENT OF DEFENSE
341 | Change 384.4782 107 384.4784 infants’; 384.4786
women's and giris’.
336 | Change 3844820 lo: 3844821 gils: 3ss4pzz | Office of the Secretary
infants’
336 C':‘f'z(:s'w.lﬂ‘ls to: 3844017 guts'; 384.4918 DOD.Un'ven‘ty Fomm; Open M“ﬂng
336 | Change 384.4923 to: 3844922 ghls’: 3844924
infants”. AGENCY: Office of Research and
342 | Change 3845115 to: 3845114 giis’ 3845118 | Laboratory Management, DOD.
intants®.
342 | Change 3845125 to: 3845124 gils’; 384.5128

SUMMARY: The Working Group on
Foreign Language and Area Studies of
the DoD-University Forum will meet in
open session on August 5, 1986, from
10:00 a.m. until 4:00 p.m., at the Sheraton
Crystal City Hotel, 1800 Jefferson Davis
Highway, Arlington, Virginia.

The purpose of the meeting is to
discuss the preliminary draft of a
legislative initiative and accompanying
documents. The legislative proposal is a
result of research into the possible
creation of a Foundation for Foreign
Language and International Studies.
That study is being performed by the
American Association of Universities at
the request of the DoD-University
Forum.

Public attendance will be
accommodated as space permits. Public
attendees are requested to contact the
DoD Office of Research and Laboratory
Management before COB, August 1,
1988, to be advised of the meeting room
and seating accommodations.

FOR FURTHER INFORMATION CONTACT:
Mark Herbst on (202) 894-0205.
Patricia H. Means,

0SD Federal Register Liaison Officer,
Department of Defense.

July 8, 1986.
[FR Doc, 86-15805 Filed 7-11-86; 8:45 am]
BILLING CODE 3810-01-M

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Pub. L. 92463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
August 5, 1986; Tuesday, August 12,
1986; Tuesday, August 19, 1986; and
Tuesday, August 26, 1986; at 10:00 a.m.
in Rom 1E801, The Pentagon,
Washington, DC,

The Committee's primary
responsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense (Force
Management and Personnel) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Pub. L. 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Pub. L. 92-463, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b."” Two of the matters so
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listed are those “related solely to the
internal personnel rules and practices of
an agency,” (5 U.S.C. 552b.(c)(2)), and
those involving “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b.{c)(4)).

Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy) hereby determines that all
portions of the meeting will be closed to
the public because the matters
considered are related to the internal
rules and practices of the Department of
Defense (5 U.S.C. 552b.{c)(2)}, and the
detailed wage data considered by the
Committee during its meeting have been
obtained from officials of private
establishments with a guarantee that the
data will be held in confidence (5 U.S.C,
552b(c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’ attention.

Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, Room 3D264, The
Pentagon, Washington, DC 20301.
Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

July 9, 1986.

[FR Doc. 86-15806 Filed 7-11-86; 8:45 am]
BILLING CODE 3810-01-M

Army Advisory Panel on ROTC Affairs;
Open Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub L. 92-463), announcement is made
of the following panel meeting:

Name of Panel: Army Advisory Panel on

ROTC Affairs
Date of Meeting: July 31 & August 1, 1986
Place: Fort Lewis, Washington
Time: 2 p.m.—5 p.m., July 31, 1986

8 a.m.—12 p.m., August 1, 1986

Proposed Agenda: The meeting will
consist of briefings and discussions. The
meeting is open to the public. Any
interested person may appear before or
file a statement with the Panel at the
time, and in the manner, permitted by
the Panel. It is projected that the
following events will take place during
the meeting. After opening remarks by
Major General Robert E. Wagner and
the chairman of the Panel, Dr. Harrison
Wilson, any administrative matters
requiring attention wil be resolved. The
meeting will then proceed with a variety
of recent ROTC Cadet Command
initiatives. Major General Wagner will

provide an overview of the significant
changes which have transformed and
expanded the responsibilities of
ODCSROTC into the US Army ROTC
Cadet Command. In addition, Major
General Wagner will update panel
members on changes to cadet
subsistence allowance and Academic
Discipline Mix, two topics requested
during the November 1986 meeting at
the Pentagon. Additional briefings on
July 31 and August 1 will include: The
Goldstrike Management System, the
Junior ROTC Improvement Plan,
revisioin of the Precommissioning
Assessment System, the Historically
Black Colleges Task Force, Cadet
Command Advertising initiatives, the
Cadet Command/USAREC Pilot
Recruiting Programs and Fenced
Funding Programs. On August 1, 1986,
the Army Advisory Panel on ROTC
Affairs will meet in general session to
formulate recommendations, consider
progress made on previous Panel
recommendations and to select a date
for the fall panel meeting.

Sally L. Groome,

Colonel, General Staff, Chief, Cadet Training
Division.

[FR Doc. 86-15750 Filed 7-11-86; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

Training Personnel for the Education
of the Handicapped; Grants Availability
and Closing Dates for Applications

AGENCY: Department of Education,

ACTION: Application Notice Establishing
Closing Dates for Transmittal of Fiscal
Year 1987 New Grant Applications.

SUMMARY: Applications are invited for
new projects under the Training
Personnel for the Education of the
Handicapped program. Grants for the
Training Personnel for the Education of
the Handicapped program are
authorized by sections 631, 632, and 634
of Part D of the Education of the
Handicapped Act. The purpose of the
program is to increase the quantity and
improve the quality of personnel
available to educate handicapped
children and youth. Applications may be
submitted by State educational
agencies, institutions of higher
education, and other appropriate
nonprofit agencies or organizations.

(20 U.S.C, 1431, 1432, 1434)

Organization of Notice

This notice contains two parts. Part I
includes, in chronological order, the list
of closing dates for new grant
applications covered by this notice. Part
II contains individual application
announcements for each priority. These
announcements are in the same order as
the closing dates listed in Part I.

Instructions for Transmittal of
Applications

Applicants should note specifically
the instructions for the transmittal of
applications noted below:

Transmittal of Applications:
Applications for new awards must be
mailed or hand-delivered or or before
the cloging date given in the individual
program announcements included in this
document.

Applications Delivered by Mail: An
application sent by mail must be
addressed to the Department of
Education, Application Control Center,
Attention: 84.029, 400 Maryland Avenue,
S.W., Washington, D.C. 20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S. Postal
Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the U.S, Secretary of
Education,

If an application is sent through the
U.S. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
dated by the U.S. Postal Service,

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying
on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class mail.

Each late applicant will be notified
that its application will not be
considered.

Applications Delivered by Hand: An
application that is hand-delivered must
be taken to the Department of
Education, Application Control Center,
Room 3633, Regional Office Building 3,
7th and D Streets, S.W., Washington,
D.C.

The Application Control Center will
accept hand-delivered applications
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time) daily, except
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Saturdays, Sundays, and Federal
holidays.

An application that is hand-delivered
will not be accepted by the Application
Control Center after 4:30 p.m. on the
closing date.

Available Funds: An applicant for a
grant may propose a project period of up
to 60 months, However, awards will
generally be made for a period of 24 to
36 months. Since fiscal year 1987
appropriate levels have not yet been
determined, accurate estimates of
funding under each priority are not
available. These estimates of funding
levels do not bind the Department to a
specific number of grants, or to the
amount of any grant, unless that amount
is otherwise specified by statute or
regulation,

Priorities for Funding: The regulations
for this program provide that the
Secretary, in any fiscal year, may select
one or more of the ten published
priorities, or any combination of
priorities, for competition. In fiscal year
1987, competitions will be held in nine of
the ten priority areas included under
§ 318.11 of the regulations. Applications
which do not address these priorities
will not be considered.

PART |—LIST OF CLOSING DATES FOR THE
TRANSMITTAL OF NEW GRANT APPLICATIONS
PUBLISHED IN THiS NOTICE

CFDA Priority announcement date
84.0290.....| Preparation of leadership p {.| 09-12-88
84.020K.....| Special projects. Do.
B84.029F ... Preparation of related services per- | 10-03-86
sonnel.

84.020Q.....| Prep of p to pr Do.
special education and refated
services 1o newborn and infant
handicapped children.

84.029W....| Preparation of personnel 1o work in Do.
rural areas,

84.020X ... Preparation of personnel for minority Do.
handicapped children.

54.029H.... State education agency, programs...... Do.

640297 ..., T RIGA PRI oot cssseoreberrrsremstitbresnd Do.

64.0208.....| Pr of spacial ed 12-12-86

Part [I—Application Notices

84.029D—Preparation of Leadership
Personnel

Closing Date: September 12, 1986,

Programmatic and Fiscal Information:
This priority supports doctoral and post-
doctoral preservice preparation of
professional personnel to conduct
training of teacher trainers, researchers,
administrators, and other specialists.

Within this priority, the Secretary
especially invites applications for
projects that reflect vigorous faculty
commitment to scholarship and research
activities, emphasize available
institutional resources, and include a
strong commitment to recruitment of

minority students. Preparation programs
at the post-doctoral level which provide
specialized training in such areas as
technology, research methodology, and
innovative approaches to training
special education personnel are
included under this invitational priority.
However, applications that meet this
invitational priority will not receive a
competitive preference over other
applications that propose more general
leadership training activities.

About $2,000,000 of the funds made
available for new Training Personnel for
Education of the Handicapped awards
for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $80,000.

84.029K—Special Projects

Closing Date: September 12, 1986.

Programmatic and Fiscal Information:
This priority supports projects to
develop and demonstrate new
approaches for the preservice training
purposes set forth in 34 CFR 318.10(a),
for the preservice training of regular
educators, and for the inservice training
of special education personnel,
including classroom aides, related
services personnel, and regular
education personnel who serve
handicapped children and youth. Project
activities assisted under this priority
include development, evaluation, and
distribution of imaginative or innovative
approaches to personnel preparation,
and development of materials to prepare
personnel to educate handicapped
children and youth.

Within this priority, the Secretary
especially invites applications for
development and evaluation of model
curricula for training teachers of the
severely handicapped, teachers of
children with learning disabilities who
are in integrated programs, and regular
educators, including supervisors and
administrators. Curricula for teachers of
the severely handicapped should
include components in community
referenced training, social integration
skills, functional life skills, non-aversive
behavior management, transition to
employment and community living,
opportunities for self determination, and
family involvement. Curricula may
include practicum opportunities with
master teachers in the least restrictive
environment. Curricula for training
teachers of learning disabled children in
integrated settings should include
components in cooperative planning,
teaching, and evaluation; social
integration skills; teaching learning
strategies; transition planning; and
family involvement. Curricula may
include practicum opportunities with
master teachers in integrated settings,

Curricula for training regular educators
may emphasize cooperative planning,
team teaching. and other strategies
designed to assure that regular teachers
and administrators can participate fully
in the education of handicapped
children in regular classrooms.
Applications for projects of nationally
significant scope may include data
collection, technical assistance, and
dissemination as well as activilies that
focus on developing, planning, and/or
implementing new strategies for training
personnel to serve handicapped children
and youth. However, applications that
meet these invitational priorities will not
receive a competitive preference over
other applications for special projects.

About $2,000,000 of the funds made
available for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $90,000.

84.029F—Preparation of Related
Services Personnel

Closing Date: October 3, 1986.

Programmatic and Fiscal Information:
This priority supports the preservice
preparation of individuals who provide
developmental, corrective, and other
supportive services as may be required
to assist a handicapped child or youth to
benefit from special education. The
priority supports the preparation of
paraprofessional personnel, career
educators, recreation specialists, health
services personnel, school
psychologists, social service providers,
counselors, physical therapists,
occupational therapists, volunteers, and
other personnel providing special
services.

Within this priority, the Secretary
especially invites applications for
projects which demonstrate strong
elements of program design, data
collection, technical assistance,
evaluation, and dissemination, as well
as projects that focus specifically on
program development in addition to
personnel production. However,
applications that meet this invitational
priority will not receive a competitive
preference over more general
applications for training of related
services personnel.

About $2,000,000 of the funds made
available for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $70,000.
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84.029Q—Preparation of Personnel To
Provide Special Education and Related
Services to Newborn and Infant,
Handicapped Children

Closing Date: October 31, 1986.

Programmatic and Fiscal Information:
This priority supports the preservice
preparation of personnel who will serve
newborn and infant handicapped
children, or newborn and infant children
who are determined to be a high risk of
being handicapped, or both. Personnel
may be prepared to provide short-term
special education and related services
as necessary in an intensive care
nursery, or long-term special education
and related services which extend into a
preschool program. Projects supported
under this priority prepare personnel for
employment in programs characterized
by strong interaction of the medical,
educational, and related services
communities, and by involvement of
parents or guardians who are the
primary care givers for their children.

Within this priority, the Secretary
especially invites applications for
projects that propose training programs
for generic infant specialists; that
provide for integrated programming
across disciplines; and that focus on
data collection, technical assistance,
and dissemination of tested curricula
and materials. However, applications
that meet this invitational priority will
not receive a competitive preference
over other applications that propose
more general training of personnel to
serve handicapped infants.

About $1,000,000 of the funds made
available for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $75,000.

84.029W—Preparation of Personnel To
Work in Rural Areas

Closing Date: October 31, 1986,

Programmatic and Fiscal Information:
This priority supports preservice
training of personnel for rural areas.
Particular attention must be given to
preservice training related to the unique
aspects of providing services to special
populations in rural areas. Projects
supported under this priority must
prepare special education personnel to
fill a variety of rural specific roles with
handicapped students, parents, peers,
and administrators. Training curricula
must be designed to—

(i) Teach students about local
community systems and encourage
understanding of interdisciplinary
models of service delivery which are
consistent with local community values;
and

(i) Train students in alternate ways of
adapting teaching techniques for
specific rural community characteristics.

Within this priority, the Secretary
especially invites applications that are
concerned with innovative approaches
to personnel preparation that are
developmental in nature, directed to
increasing numbers of qualified
personnel trained, address issues of
recruitment and retention of teachers in
rural areas, and focus on training
teachers to deliver services in the least
restrictive appropriate eavironment.
Howeyer, applications that meet this
invitational priority will not receive a
competitive preference over more
general rural-oriented projects.

About $1,000,000 of the funds made
available for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $70,000.

84.029X—Preparation of Personnel for
Minority Handicapped Children

Closing Date: October 31, 1986.

Programmatic and Fiscal Information:
This priority supports the preservice
preparation of special education and
related service personnel to educate
minority or underserved populations,
and provides training for members of
groups which have been traditionally
underrepresented in these fields,

Within this priority, the Secretary
especially invites applications for
projects that incorporate into present
training programs all aspects of
sociocultural and linguistic differences
of minority populations, including
course content, practicum opportunties,
and curriculum materials. The Secretary
is especially interested in projects that
include training in non-biased
assessment, culture-fair identification
procedures, and instructional
intervention strategies and
methodologies specifically designed for
minority populations. However,
applications that meet these invitational
priorities will not receive a competitive
preference over more general minority-
oriented applications,

About $1,000,000 of the funds made
available for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $80,000

84.029FH—State Education Agency
Programs

Closing Date: October 31, 1986,

Programmatic and Fiscal Information:
This priority supports State educational
agencies in establishing and

maintaining, directly or through grants
to institutions of higher education,
programs for the preservice and
inservice training of teachers of
handicapped children and youth, or
supervisors of such teachers. Projects
may deal with unique Statewide training
in all or several of the areas of need
identified by the State comprehensive
system of personnel development under
34 CFR 300.380-387, and may include
training in management and
organizational design which eahances
the ability of the States to provide
special education and related services
to handicapped children and youth.
Only State education agencies are
eligible to submit applications under this
priority.

Within this priority, the Secretary
especially invites applications for
projects which emphasize the preservice
needs of the State, training of
administrator and supervisors, and
training that will encourage teachers of
the handicapped to work effectively
with handicapped students in regular
education programs. Applications may
demonstrate potential for long-term as
well as direct impact. Applications may
show why they could not be supported
with other funds. However, applications
that meet these invitational priorities
will not receive a competitive preference
over other SEA applications.

About $1,000,000 of the funds made
available for new Training Personnel for
Education of the Handicapped awards
for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $70,000.

84.029T—Preparation of Personnel for
the Transition of Handicapped Youth to
Adult and Working Life

Closing Date: October 31, 1986,

Programmatic and Fiscal Information:
This priority supports the preservice
preparation of special education and
related, service personnel, including
secondary school teachers, who will
prepare handicapped youth to meet
adult roles. Personnel may be prepared
to provide either short-term transitional
services, or to aid in the placement of
handicapped youth in long-term
employment, or both. Projects supported
under this priority should prepare
personnel for employment in programs
designed to prepare handicapped youth
for community placement and
adjustment to the community setting,

Within this priority, the Secretary
especially invites applications for
projects that are interdisciplinary in
nature, community based, focused on
team teaching, and which will prepare
teachers to work in the least restrictive
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environment. However, applications
that meet this invitational priority will
not recive a competitive preference over
more general transition applications.
About $1,000.000 of the funds made
available for new Training Personnel in
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $90,000.

84.029B—Preparation of Special
Educators

Closing Date: December 12, 1986.

Programmatic and Fiscal Information:
This priority supports projects designed
to provide preservice training of
personnel for careers in special
education of handicapped children and
vouth. The priority includes the
preparation of special educators of the
handicapped, including personnel
trained in speech, language, and hearing
impairments, and adaptive physical
educators.

Within this priority, the Secretary
especially invites applications for
projects that focus on training personnel
to deliver educational services in the
least restrictive environment (including
team teaching and consulting teacher
models), emphasize community based
training, and address the most critical
personnel shortages in the areas served
by the applicant. However, applications
that meet this invitational priovity will
not receive a competitive preference
over more general projects for training
special education teachers.

About $6,000,000 of the funds made
aveilable for new Training Personnel for
the Education of the Handicapped
awards for fiscal year 1987 will be made
available for this priority. The average
grant is expected to be about $70,000.

Application Forms; Application forms
and program information packets for all
of these priorities are scheduled to be
available for mailing on July 23, 1986.
These malerials can be obtained by
writing to the Division of Program
Analysis and Planning, Office of Special
Education Programs, Department of
Education, 400 Maryland Avenue, S.W.
(Switzer Building, Room 3511—M/S
2313), Washington, D.C. 20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information is intended only to aid
applicants in applying for assistance.
Nothing in the program information
package is intended to impose any
additional paperwork on the application
tonlent, reporting, or performance
fequirements beyond those imposed

under the statute and regulations, The
Secretary strongly urges that the
narrative portion of the application not
exceed twenty (20) pages in length. The
Secretary further urges that applicants
submit only the information that is
requested. (Approved by the Office of
Management and Budget under Control
Number 1820-0028)

Applicable Regulations: Regulations
applicable to this program include the
following:

{a) Regulations governing the Training
Personnel for the Education of the
Handicapped (34 CFR Part 318).

(b) The Education Department
General Administrative Regulations
(EDGAR) (34 CFR Parts 74, 75, 77, and
78).

FOR FURTHER INFORMATION CONTACT:
Dr. Max Mueller, Director, Division of
Personnel Preparation, Office of Special
Education Programs, Department of
Education, 400 Maryland Avenue, S.W.
(Switzer Building, Room 4628),
Washington, D.C. 20202. Telephone:
(202) 732-1068. (20 U.S.C. 1431, 1432,
1434).

(Catalog of Federal Domestic Assistance No.

84.029; Training Personnel for the Education
of the Handicapped)

Dated: July 9, 1986.
William J. Bennett,
Secretary of Education.
[FR Doc. 86-15759 Filed 7-14-86; 8:45 am|
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Study of Energy Conservation in
Housing Multifamily Building Retrofit
Research

AGENCY: Department of Energy (DOE).

AcTiON: Notice of restricted eligibility
for a grant award.

summARY: DOE announces that it is
conducting negotiations pursuant to 10
CFR 600.7(b) with Princeton University
Center for Energy and Environmental
Studies for a study of Energy
Conservation in Multifamily housing,
These negotiations are expected to
resull in the award of a grant in which
DOE will provide $150,000 to conduct
the study.

Procurement Request Number: 01—
86CE23838.000.

Authorities

DOE Organization Act, Pub. L. 95-91,
42 U.S.C. 7101; Federal Non-Nuclear
Energy Research and Development Act

of 1974, Pub. L. 93-577, 42 U.5.C., 5901 et
seq; DOE Financial Assistance Rules, 10

CFR Part 600, 600.7(b), (47 FR 44086,
October 5, 1982)

Scope of Work

The Grant will be to perform research
directed towards (a) advancing the
scientific understanding of energy-
related phenomena in multifamily
structures, (b) improving diagnostic and
energy analysis tools for multifamily
buildings, (c) developing and evaluating
air infiltration/air leakage measurement
systems in multizone applications, and
(d) transferring energy data to DOE for
use in updating and modeling
performance predictions and for use in
determining cost-effective methods and
procedures for retrofitted structures.

FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Office of
Procurement Operations, Attn: Harry S.
Kessler, 1000 Independence Avenue
SW., Washington, DC 20585, (202) 252-
2449,

Issued in Washington, DC, on July 8, 1986.
Edward T. Lovett,

Contract Operations Director, Division “B"
Office of Procurement Operations.

[FR Doc. 88-15807 Filed 7-11-88; 8:45 am|
BILLING CODE 6450-01-M

Economic Regulatory Administration
[ERA Docket No. 86-30-NG]

ANR-TransCanada Energy Co.; Order
Granting Blanket Authorization To
Import Natural Gas From Canada

AGENCY: Economic Regulatory
Administration, DOE.

AcTioN: Notice of order granting blanket
authorization to import natural gas from
Canada.

sumMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice that it has
issued an order granting blanket
authorization to import natural gas from
Canada to ANR-TransCanada Energy
Co. (ANR-TransCanada). The order
issued in ERA Docket No. 86-30-NG
authorizes ANR-TransCanada to import
up to 100 Bef over a two-year period for
sale in the domestic spot market.

A copy of this order is available in the
Natural Gas Division Docket Room, GA-
076, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 252-9478.
The docket room is open between the
hours of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except holidays.
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Issued in Washington, DC, on July 3, 1986.
Robert L. Davies,
Director; Office of Fuels Programs, Economic
Regulatory Administration.
|FR Doc. B6-15808 Filed 7-11-86; 8:45 am)
BILLING CODE 6450-01-M

[ERA Docket No. 86-38-NG]

Spot Market Corp.; Application to
Import Natural Gas From Canada

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of application for
blanket authorization to import natural
gas from Canada for short-term and spot
sales.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice of receipt
on June 24, 1966, of an application filed
by Spot Market Corporation (SMC), for
blanket authorization to import up to 50
Bcf of natural gas annually for a two-
year period beginning on the date of first
delivery. The gas would be supplied by
producers in the Canadian provinces of
Alberta and Saskatchewan and sold on
a short-term or spot basis to U.S.
purchasers, including gas distributors,
pipelines, electric utilities and industrial
or agricultural users. SMC would act as
a broker and/or agent on behalf of U.S.
purchasers and Canadian suppliers. The
specific terms of each import and sale
would be negotiated on an individual
basis including the price and volumes.
SMC proposes to make quarterly reports
to the ERA.

The specific border points where the
gas would enter the U.S. have not yet
been determined. SMC intends to
supplement its application when the
points of importation and the pipeline
facilities to be used are decided upon.

The application is filed with the ERA
pursuant to Section 3 of the Natural Gas
Act and DOE Delegation Order No.
0204-111. Protests motions to intervene,
notices of intervention and written
comments are invited.

DATE: Protests motions to intervene or
notices of intervention, as applicable,
and written comments are to be filed no
later than 4:30 p.m,, on August 13, 1986.
FOR FURTHER INFORMATION CONTACT:
P.]. Fleming, Natural Gas Division,
Office of Fuels Programs, Economic
Regulatory Administration, U.S.
Department of Energy, Forrestal
Building, Room GA-076, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 252—4819.
Diane Stubbs, Natural Gas and Mineral
Leasing, Office of General Counsel,
U.S. Department of Energy, Forrestal

Building, Room 6E-042, 1000

Independence Avenue SW. 20585,

(202) 252-6667.
SUPPLEMENTARY INFORMATION: The
decision this application will be made
consistent with DOE'’s gas import policy
guidelines, under which the
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on the issue
of competitiveness as set forth in the
policy guidelines. The applicant asserts
that this import arrangement is
competitive. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene,
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party of the
proceeding and to have written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate procedural
action to be taken on the application.
All protests, motions to intervene,
notices of intervention, and written
comments must meet the reguirements
that are specified by the regulations in
10 CFR Part 590. They should be filed
with the Natural Gas Division, Office of
Fuels Programs, Economic Regulatory
Administration, Room GA-076-A, RG-
23, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 252-9478.
They must be filed no later than 4:30
p.m. e.s.t.,, August 13, 1986.

The Administrator intends to develop
a decisional record on the application
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.

Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference; or a
trial-type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should

identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevent and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, the ERA will provide notice
to all parties. If no party requests
additional procedures, a final opinion
and order may be issued based on the
official record, including the application
and responses filed by parties pursuant
to this notice, in acccordance with 10
CFR § 590.316.

A copy of Spot Market Corporation’s
application is avilable for inspection
and copying in the Natural Gas Division
Docket Room, GA-078, at the above
address. The docket room is open
between the hours of 8:00 a.m. and 4:30
p.m. Monday through Friday, except
Federal holidays.

Issued in Washington, DC, on July 3, 1986
Robert L. Davies,

Director, Office of Fuels Programs, Economic
Regulatory Administration.

[FR Doc. 86-15809 Filed 7-11-86; 8:45 am]
BILLING CODE 6450-01-M

[ERA Docket No. 86-37-NG]

Application of Vermont Gas Systems,
Inc., To Increase Volumes of Natural
Gas Imported from Canada

AGENCY: Economic Regulatory
Administration, DOE

ACTION: Notice of application to
increase the volumes of natural gas
imported from Canada.

suMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice of receipt
on June 12, 1986, of an application from
Vermont Gas Systems, Inc. (Vermont
Gas) to amend its existing authorization
to increase imports of Canadian natural
gas from TransCanada Pipelines Limited
(TransCanada). Vermont Gas requests
authority to increase imports from a
base volume of 25,600 Mcf to 28,000 Mcf
per day during the contract year ending
October 31, 1987, and to 30,000 Mcf per
day during the contract year ending
October 31, 1988 and to 32,000 Mcf per
day during the contract year ending
October 31, 1989. Vermont Gas requests
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that the authorization be granted by
October 31, 1986.

The application was filed with the
ERA pursuant to section 3 of the Natural
Gas Act and DOE Delegation Order No.
0204-111. Protests, motions to intervene,
notices of intervention, and written
comments are invited.

DATES: Protests, motion to intervene or
notices of intervention, as applicable,
and written comments are to be filed no
later than August 13, 1986.

FOR FURTHER INFORMATION CONTACT:

Robert M. Stronach, Natural Gas
Division, Office of Fuels Programs,
Economic Regulatory Administration,
Forrestal Building, Room GA-078,
1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 252-8622.

Diane ]. Stubbs, Natural Gas and
Mineral Leasing, Office of General
Counsel, U.S. Department of Energy,
Forrestal Building, Room GE-042, 1000
Independence Avenue, SW,,
Washington, DC 20585, (202) 252-6667.

SUPPLEMENTARY INFORMATION: Vermont

Gas purchases its entire supply of

natural gas from the general system

supply of TransCanada, a Canadian
corporation. The delivery point is at the
international boundary near Highgate

Springs, Vermont. Vermont Gas sells

and distributes this gas supply entirely

within the state of Vermont.

For the three contract years ending
October 31, 1989, for which Vermont
Gas seeks authorization to increase its
imports, and for the next two contract
vears ending October 31, 1991, it is
currently authorized to import up to
25,600 Mcf per day of Canadian natural
gas pursuant to DOE/ERA Opinion and
Order No. 39 (1 ERA 170,544}, During the
contract year ending October 31, 1987,
Vermont Gas is also authorized to
import 100,000 Mcf of Canadian natural
gas on a best-efforts, interruptible basis
pursuant to DOE/ERA Opinion and
Order No. 91 (1 ERA 170,608).

The increased gas supplies will be
imported through existing facilities at a
price in accordance with the provisions
in a November 28, 1985, contract with
TransCanada. The contract has no take-
or-pay provision and has a two-tier
pricing formula which provides for a
lower rate for purchases in excess of a
base volume of 3.25 Bef per contract
vear, The average price is based upon
charges of $4.40 (U.S.) per MMBtu for
the base volumes and $3.40 (U.S. per
MMBtu for volumes in excess of the
base volumes. The price is subject to
monthly adjustment to ensure that it is
competitive with major alternative
energy sources in the market served by
Vermont Gas.

The decision on this application will
be made consistent with the DOE's gas
import policy guidelines, under which
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on the issue
of competitiveness as set forth in the
policy guidelines. The applicant asserts
that this import arrangement is
competitive. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

Public Comment Procedures:

In response to this notice, any person
may file a prolest, motion to intervene,
or notice of intervention, as applicable,
and writen comments. Any person
wishing to become a party to the
proceeding and to have written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate procedural
action to be taken on the application.
All protests, motions to intervene,
notices of intervention, and written
comments must meet the requirements
that are specified by the regulations in
10 CFR Part 590. They should be filed
with the Natural Gas Division, Office of
Fuels Programs, Economic Regulatory
Administration, Room GA-076-A, RG-
23, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20585. They must be
filed no later than 4:30 p.m. e.d.t., Augusl
13, 1986.

The Administrator intends to develop
a decisional record on the application
through responses to the notice by
parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or a
trial-type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why a

oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, the ERA will provide notice
to all parties. If no party requests
additional procedures, a final opinion
and order may be issued based upon the
official record, including the application
and responses filed by parties pursuant
to this notice, in accordance with 10
CFR §590.316.

A copy of Vermont Gas’ application is
available for inspection and copying in
the Natural Gas Division Docket Room,
GA-076-A, at the above address. The
docket room is open between the hours
of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal
Holidays.

Issued in Washington, DC, July 3, 1986.
Robert L. Davies,

Director, Office of Fuels Programs, Econonic
Regulatory Administration.

[FR Doc. 86-15810 Filed 7-11-86; 8:45 am|
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. TA86-14-20-000 and 001]

Algonquin Gas Transmission Co.;
Proposed Changes in FERC Gas Taritf

July 9, 1986.

Take notice that Algonquin Gas
Transmission Company ("Algonquin
Gas") on July 3, 1986, tendered for filing
Thirteenth Revised Sheet No. 203 to its
FERC Gas Tariff, Second Revised
Volume No. 1.

Algonquin Gas states that such tariff
sheet is being filed to reflect in
Algonquin Gas' Rate Schedule F-2,
changes in the underlying rates of
Consolidated Gas Transmission
Corporation (“Consolidated"), as
reflected in Consolidated’s June 23, 1986
filing, proposed to be effective July 1,
1986.

Algonquin Gas requests that the
Commission accept Thirteenth Revised
Sheet No. 203 to be effective July 1, 1986
to coincide with the proposed effective
date of Consolidated’s rate change.

Algonquin Gas notes that a copy od
this filing is being served upon each
affected party and interested state
commission.
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Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’'s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before 7-16-86.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party musl file a motion to
intervene: Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelary.

[FR Doc. 86-15740 Filed 7-11-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP86-137-000]

Florida Gas Transmission Co.;
Proposed Changes in Rates and
Charges

July 8, 1986.

Take notice that on July 1, 19886,
Florida Gas Transmission Company
(FGT) tendered for filing proposed
changes in its FERC Gas Tariff, Volume
Nos. 1, 2 and 3 pursuant to section 4 of
the Natural Gas Act, 15 U.S.C. 717(c)
and the Commission's regulations
promulgated thereunder to reflect a
major rate increase as defined in 18 CFR
154.63.

In connection with the proposed major
rate increase, FGT tendered for filing a
primary set of revised tariff sheets and
related supporting schedules which
would increase revenues from
jurisdictional sales and services by
$9,918,123 and an alternate set of
revised tariff sheets, which would
increase jurisdictional revenues by
$7,304,363.

The proposed rates and charges
developed under both the primary and
alternate case are based on the overall
cost of service for the test period
consisting of actual experience for the
twelve months ended March 31, 1986, as
adjusted for known and measureable
changes through January 1, 1987. FGT
requests a one-day waiver pursuant to
§ 154.63(e)(2)(i) of the Commission's
Regulations. This section provides, inter
alia, that for good cause shown, the
Commission may allow deviation from
the prescribed twelve month base
period, as adjusted for known changes
which will become effective within the
subsequent nine month period. Such

waiver may be necessary in order to
permit FGT to include in the rates filed
herein, and reflected on the tendered
revised tariff sheets, the effect of annual
salary and wage increases which will be
incurred by FGT on January 1, 1987, only
one (1) day beyond the end of the test
period selected for the instant filing.
This request is identical to those
requested by FGT in Commission
Docket Nos. RP81-84-000 and RP83-104—
000, which were granted by Commission
orders dated July 31, 1981 and July 29,
1983, respectively.

The overall cost of service underlying
the primary revised tariff sheets
includes the annual effect of increases
in operating and maintenance expenses,
taxes other than income taxes, and
return of and on new plant facilities for
which necessary certificates have been
issued as of the date of this filing and
which have occurred during the twelve
months of actual experience or which
will become effective during the test
period. In addition, the overall cost of
service includes a return on equity of
18%. The proposed rates are based on
total annual deliveries to FGT's Florida
market of 718,400 MMBtu per day which
equates to an annual average day load
factor of approximately 97% and a cost
of service, excluding purchase gas cost,
of $127,761,660. The proposed rates
being filed continue FGT's historical
rate design methodology of straight
commodity rates.

The alternate tariff sheets are being
filed to reflect the effect on the cost-of-
service and the jurisdiction rates of the
proposed expansion contemplated by
the application filed on April 9, 1986
with the Commission in Docket No.
CP74-192-009 pursuant to section 7(c) of
the Natural Gas Act (NGA). Said
application was filed for an amended
certificate of public convenience and
necessity which would authorize FGT to
operate approximately fifty-cne (51)
miles of pipeline and related compressor
station modifications necessary to
complete or “stitch” FGT's 30-inch and
26-inch pipeline facilities between Baton
Rouge, Louisiana and Miami, Florida,
increasing its system capacity by
approximately 100,000 MCF per day.
The cost of the proposed facilities was
estimated by FGT to be approximately
$28.4 million.

FGT is hopeful that appropriate
regulatory approval will be received in
sufficient time to allow the proposed
facilities to be constructed and placed
in-service prior to the end of the test
period being utilized for the instant
filing. However, pursuant to
§ 154.63(e)(2)(ii) adjustments to the
twelve month base period shall not
include “any amounts for facilities in

respect to which a certificates of public
convenience and necessity must be
obtained but which has not been issued
at the date of filing", In the event that
Commission approval is received and
such facilities are placed in service prior
to the end of the test period, FGT
requests that the Commission waive
such parts of its Regulations that it
deems appropriate to allow FGT to
place into effect the alternate tariff
sheets in lieu of the primary tariff
sheets.

Except for the costs related to the
described facilities the alternate revised
tariff sheets are based upon the same
cost factors underlying the primary tariff
sheets. As shown in the supporting
alternate schedules included in the
filing, FGT's rates and charges for
jurisdictional sales and transportation
set forth in the alternate tariff sheets
would decrease from the levels set forth
in the primary tariff sheets. Such rates
are based upon a cost-of-service
excluding purchase gas costs of
$136,139,341 and annual average day
deliveries to the Florida market of
774,160 MMBtu per day which equates
to an average load factor of
approximately 91%.

The proposed effective date of the
revised tariff sheets is August 1, 1986.

In various other pipeline rate
proceedings recently filed, the subject of
transportation has become an issue,
particularly with respect to Commission
Order No. 436. Although, FGT does not
propose in the instant filing any new
rate schedules or tariff provisions
relating to transportation service, in the
event that issues are raised by FGT's
customers or other interested parties,
take notice that such issues may be
discussed and resolved in the settlement
proceedings or conferences which may
take place with respect to this
proceeding.

Copies of the rate filing were served
on all of the Company's jurisdictional
customers and the interested State
Commissions. Also, FGT states that
Statement P will be filed within fifteen
days from the date of its rate filing.

Any person desiring to be heard or
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE,, Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests should be filed on or
before 7-16-86. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
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Any person wishing to become a party
must file a motion to intervene, Copies
of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,

Secretary.

[FR Doe. 86-15741 Filed 7-11-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP86-109-001 and RP86-52~
004]

Notice of Compliance Filing; Kentucky
West Virginia Gas Co.

July 9, 19886,

Take notice that on July 2, 1986,
Kentucky West Virginia Gas Company
(Kentucky West) tendered for filing the
following tariff sheets to be a part of its
FERC Gas Tariff, First Revised Volume
No. 1:

Substitute First Revised Sheet No. 10A
Substitute Original Sheet No. 10G

Substitute Twentieth Revised Sheet No. 27A
Substitute Original Sheet No. 27B
Substitute Original Sheet No. 34
Substitute Original Sheet No. 35
Substitute Original Sheet No. 36
Substitute First Revised Sheet No. 44A
Substitute First Revised Sheet No. 44B
Substitute First Revised Sheet No. 44C
Substitute First Revised Sheet No. 44D
Substitute Original Sheet No. 44E

Kentucky West states this filing is in
compliance with the Commission’s order
issued June 27, 1986, in Docket Nos.
RP86~-109-000, RP86-52-000 and RP86-
52-001.

Kentucky West has served copies of
this filing upon all its jurisdictional
customers and affected state regulatory
commissions. Kenlucky West requests
waiver of all Commission rules and
regulations as may be necessary to
permit the tendered tariff sheets to
become effective July 1, 1986.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
385.211). All such motions or protests
should be filed on or before July 16,
1986. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will -
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file

with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Doc. 86-15738 Filed 7-11-86; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP86-88-001]

Overthrust Pipeline Co; Tariff Filing

July 9, 1986.

Take notice that on July 2, 1986,
Overthrust Pipeline Company
(Overthrust) filed, pursuant to 18 CFR,
Part 154 and in compliance with the
Commission’s June 27, 1986, Order in
Docket No. RP86-88-000, Substitute
Fourth Sheet No. 6, Statement of Rates,
to its FERC Gas Tariff, Original Volume
No. 1.

Overthrust states that the tendered
tariff sheet reflects the elimination of
fixed costs from its minimum
transportation rate under Rate Schedule
T-1 as directed in ordering paragraph A
of the Commission’s June 27 Order.

Overthrust requests waiver of any
Commission rules and regulations

_necessary to permit the tendered tariff

sheet to become effective July 1, 1986,
and states that copies of the filing have
been served upon all of its
transportation customers.

Any person desiring to be heard or to
protest the filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC, 20426, in accordance with 18 CFR
385.214 and 385.211. All such motions or
protests should be filed on or before July
16, 1986. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary,

[FR Doc. 86-15735 Filed 7-11-86; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. TA88-5-17-000, 001)

Texas Eastern Transmission Corp.;
Proposed Changes in FERC Gas Tariff

July 8, 1986.

Take notice that Texas Eastern
Transmission Corporation (Texas
Eastern) on July 1, 1986 tendered for
filing as a part of its FERC Gas Tariff,
six copies each of the following tariff
sheets:

Fourth Revised Volume No. 1
Eightieth Revised Sheet No. 14
Eightieth Revised Sheet No, 14A
Eightieth Revised Sheet No. 14B
Eightieth Revised Sheet No. 14C
Eightieth Revised Sheet No. 14D
Fourtheenth Revised Sheet No. 14E

Original Volume No. 2
Twenty-third Revised Sheet No. 235

Fifteenth Revised Sheet No. 241
Twenty-fourth Revised Sheet No. 322

The above tariff sheets are being
issued pursuant to Section 23, Purchased
Gas Cost Adjustment, and section 27,
Electric Power Cost (EPC) Adjustment,
contained in the General Terms and
Conditions of Texas Eastern's FERC Gas
Tariff. These sheets are also being
issued pursuant to Article XI, Staten
Island LNG Facility, contained in the
Stipulation and Agreement in Docket
No. RP78-87 approved by Commission
order issued April 4, 1980.

The changes proposed consist of:

(1) A PGA increase of $.029/dth in the
Demand-1 component of Texas
Eastern's rates and decreases of $.0003/
dth in the Demand-2 component and
$.0283/dth in the commodity component
pursuant to section 23 of Texas
Eastern's tariff based upon an overall
decrease in the projected cost of gas
purchased from producers and pipeline
suppliers and a negative balance in
Account 191 as of April 30, 1986.

(2) Projected Incremental Pricing
Surcharges are zero for the period
August, 1986 through January, 1987,
pursuant to section 23 of Texas
Eastern's tariff and the Commission’s
regulations;

(3) A change in rates for sales and
transportation service pursuant to
section 27 of the Texas Eastern's tariff
to reflect the projected annual electric
power cost incurred in the operation of
transmission compressor stations with
electric motor prime movers for the 12
months beginning August 1, 1986 and to
reflect the EPC surcharge which is
designed to clear the latest balance in
the Deferred EPC account as of April 30,
1986; and

(4) An increase in rates under Rate
Schedule SS based upon the increase in
actual costs incurred in operating and
maintaining the Staten Island LNG
facility for the twelve month period
ended February 28, 1986, pursuant to the
provisions of Article XI of the RP78-87
Stipulation and Agreement.

Under the new pricing structure of the
ProGas Limited contract dated May 17,
1979 Texas Eastern’s payments to
ProGas Limited involve a fixed monthly
demand charge as well as a commodity
charge based upon the quantity of gas
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purchased. Consistent with the
treatment accorded charges from its
pipeline suppliers Texas Eastern has
reflected in this PGA adjustment the
cost of gas purchased from ProGas
Limited on an “as billed" basis. In the
instant filing Texas Eastern's total
annual demand payments to ProGas
Limited equal $13,689,000.

The Commission's order issued
January 31, 1984 in Texas Eastern's
Docket No. TA84-1-17-001 required
Texas Eastern to eliminate estimated
balances for the month of November,
1983 from the Deferred Gas Cost
Account Balance (Account 191) for the
purpose of the surcharge calculation and
further required Texas Eastern to
continue this methodology in all future
PGA filings. In light of this order and
discussions between Texas Eastern and
the Commission Staff. Texas Eastern in
this instant filing is using the six months
ending April 30, 1986 Account 191
balance, exclusive of April, 1986
estimates, for the surcharge calculation.

In addition Texas Eastern has
excluded from the April 30, 1986
Account 191 balance amounts related to
retroactive payments paid to producers
for production related costs based on
the Commission Order No. 94A. These
costs are the subject of a separate Direct
Billing Procedure approved by
Commission order dated September 30,
1985 in Docket No. RP85-170-000.

The above tariff sheets reflect the
Contract Adjustment Demand rates filed
in Docket No. RP86-61-000 in
compliance with the Commission's
directive in its Order Accepting Tariff
Sheets Subject to Conditions, issued
May 7, 1986 in Docket RP86-61-000.

The proposed effective date of the
above tariff sheets is August 1, 1986.

Texas Eastern respectifully requests
waiver of any Regulations that the
Commission may deem necessary to
accept the above tariff sheets to be
effective on August 1, 1986.

Copies of filing were served on Texas
Eastern’s jurisdictional customers and
interested state commissions. Any
person desiring to be heard or to protest
said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure. All such
motions or protests should be filed on or
before July 16, 1986. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies

of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F, Plumb,

Secretary

[FR Doc. 86-15742 Filed 7-11-86; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. TAB6-2-56-002]

Notice of Compliance Filing; Valero
Interstate Transmission Co.

July 9, 1986.

Take notice that on July 3, 1986,
Valero Interstate Transmission
Company (Vitco) tendered for filing the
following tariff sheets to be a part of its
FERC Gas Tariff:

Original Volume No. 1

1st Revised Sheet No. 21.8
1st Revised Sheet No. 21.9
1st Revised Sheet No. 15
1st Revised Sheet No. 21.10
1st Revised Sheet No. 21.11
1st Revised Sheet No. 21.12

Original Volume No. 2
1st Revised Sheet No. 10
1st Revised Sheet No. 11
1st Revised Sheet No. 8
1st Revised Sheet No. 9
1st Revised Sheet No. 12

Vitco states this filing is in compliance
with the Commission's order issued May
30, 1986 in Docket No. TA86-2-56-000.
Vitce requests that it be granted a
waiver of the requirement to file
responses to Ordering Paragraphs (B),
(D), and (E) within 15 or 30 days of the
issuance of the Commission's May 30,
1986 order. Vitco states it did not
receive a copy of the order until June 17,
1986, nor was Vitco aware that the order
had been issued.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
385.211). All such motions or protests
should be filed on or before July 17,
1986. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 86-15739 Filed 7-11-86; 8:45am]
BILLING CODE 6717-01-M

[Docket No. C186-535-000]

Zapata Exploration Co.; Application

July 9, 1986.

Take notice that on June 26, 1986,
Zapata Exploration Company (Zapata),
of 3100 Zapata Tower, Houston, Texas
77002, filed an application pursuant to
sections 4 and 7 of the Natural Gas Act
(NGA), 15 U.S.C. 717¢ and 717f (1982),
Parts 157 and 284 of the Regulations of
the Federal Energy Regulatory
Commission (Commission), 18 CFR Parts
157 and 284 (1986) and § 2.77 of the
Commission's regulations, 18 CFR 2.77
(1986).! requesting blanket authorization
(1) to abandon temporarily sales for
resale of gas subject to the Natural Gas
Act (NGA)? with an applicable ceiling
price higher'than the maximum lawful
price (MLP) under section 109 of the
Natural Gas Policy Act of 1978 (NGPA)?
to the extent that pipelines release such
gas, and (2) to make sales for resale in
interstate commerce of NGA gas for
which the MLP is higher than the NGPA
section 109 price, with pre-granted
abandonment authorization for such
sales. This authority is requested to be
effective no later than July 1, 1986, for a
term ending no earlier than March 31,
1987.

Any person desiring to be heard or to
make any protest with reference to said
application should, on or before July 23,
1986, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.211, 385.214). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to the proceeding herein must file a
petition to inlervene in accordance with
the Commission's Rules.

Under the procedure herein provided
for. unless otherwise advised, it will be
unnecessary for Applicant to appear or
to be represented at the hearing,
Kenaeth F. Plumb,

Secretary.
[FR Doc. 86-15737 Filed 7-11-86: 8:45 am|
BILLING CODE 6717-01-M

! Zapata requests expedited consideration of this
Application in complignce with 18 CFR 2.77(h){4),

215 U.8.C. 717-717w (1982).

315 U.S.C. 3319 (1982).
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Office of Hearings and Appeals

Cases Filed; Week of May 30 Through
June 6, 1986

During the Week of May 30 through
June 6, 1986, the appeals and
applications for exception or other relief
listed in the Appendix to this Notice
were filed with the Office of Hearings

and Appeals of the Department of
Energy. -

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file wrilten comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of

notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC. 20585.

Dated: July 7, 1986.
George B. Breznay,
Director, Office of Hearings and Appeals.

LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS

[Week of May 30 through June 6, 1886]

Date

Name and location of applicant

Case No.

Type of submission

May 30, 1986..........| H. Michael Clyde, Phoenix, AZ

KFA-0038 Appeal of an inf

d: H. Michael Clyde would receive

DO Hardy Ol Company, Inc., Irvine, KY

KEE-0051

KEF-0040

access to certain DOE info
opportunity obligations at Los Alamos Nutiom! Laboratory,

Exception to the reporting requirements. If granted: Hamy Oil Company Inc. would
not be required to file Form EIA-7828 “Resall
Product Sales Report.”

lmpiomomauono'mrefundpmoeduo Ngmnlod The Office of Hearings and

quest denial. i g

p with equal employment

y Peatroleum

would i

nt to 10. CFR Pant

June 6, 1986........

Battimore, MD.

..., Colina/Maryland, National Hellum/Maryland, Perry Gas/Maryland,

RM2-29, RM3-
30, RM183-
31

205 mnvmmmmtmmts 1903Haﬂ\od«al0rdermndto
Lee Garett Chevron.

Request for modification/rescission in the refund proceeding. If- granted: The
January 23, 1986 Decision and Order (Case Nos. RQ2-230, RQ3-328 & RO182-
229) would be modified regarding the State of Maryland's application for refund

proceedings,

submitted In the Coline,  National Helium & Perry Gas second stage refund

REFUND APPLICATIONS RECEIVED
[Week of May 30 10 June 6, 1986)

Date
received

Name of

name of relumf' J

Case No.

6/4/86 | Northwest/Vanguard Petrole-
um Corp.

LARCO/Siegel Oil Company.....

Wellen/Defense Logistics

Agency.
EB. Lynn/Frank Koerbler .........
Beacon/Marro  Bag  Fuel
Dock, Inc.
E.B. Lynn/John S. Kelbon,.......
Saber/Vanguard  Petroleum
Corporation.
Sid Richardson/Drews  Oil
Co., Inc.
Howell Quintana/Defense Lo-
gistics Agency.
Conoco/Pride Ol Company ...
Concco/Russell  Petroleum

RF116-7

6/4/86
6/2/86

AF112-192
RF247-1

6/6/86
6/6/86

RF246-5
RF238-61

6/6/86
6/6/86

RF246-4

AF192-18
6/5/86 RF26-38
6/2/86 RF245-4

6/2/86
5/19/86

RF220-377
RF220-378
68/2/86 RF140-42

6/2/86
6/3/86

MAPCO/Cemef Oit Company...
Tenneco Oil Company/Grist

AF108-13
RF7-134

6/2/86
5/19/86
6/4/88
6/4/86
6/4/86
§/2/86
thru
6/5/86

weeennene] AF7-135
.| RO5-298
AF40-3171

- RF21-12615
.| RF13-43
RF225-8510

thru
RF225-8533

[FR Doc. 86-15811 Filed 7-11-86; 8:45 am)
BILLING CODE 8450-01-M

Proposed Refund Procedures
AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of special refund
procedures.

summARY: The Office of Hearings and
Appeals of the Department of Energy
announces the proposed procedures for
disbursement of $450,000.00 (plus
accrued interest) obtained as the result
of a consent order between the DOE and
UPG, Inc. (formerly known as P&O
Falco, Inc.). The funds will be
distributed to refund applicants who
purchased products other than crude oil
from Falco during the settlement period
(August 1, 1973 through January 27,
1981).

DATE AND ADDRESS: Comments must be
filed by [30 days from date of
publication in the Federal Register] and
should be addressed to: Office of
Hearings and Appeals, Department of
Energy, 1000 Independence Avenue SW.,
Washington, DC 20585. All comments
should be filed in duplicate and should
display a conspicuous reference to Case
Number KEF-0026.

FOR FURTHER INFORMATION CONTACT:
Thomas Wieker, Deputy Director or
Irene Bleiweiss, Attorney, Office of
Hearings and Appeals, 1000
Independence Avenue SW.,
Washington, DC 20585 (202) 252-2400.

SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy (DOE), notice is
hereby given of the issuance of the
Proposed Decision and Order set out
below. The Proposed Decision and
Order sets forth the procedures and
standards that the DOE has tentatively
formulated to distribute monies

obtained from UPG, Inc. (UPG) formerly
known as P&O Falco, Inc. (Falco). UPG
entered into a Consent Order to settle
disputes regarding Falco's compliance
with the federal petroleum price and
allocation regulations during the period
August 1, 1973 through January 27, 1981.
Under the terms of the Consent Order,
UPG has remitted $450,000.00 which is
being held in an interest-bearing escrow
account pending determination of its
proper distribution.

We propose that the UPG/Falco
settlement fund be distributed through a
two stage refund proceeding. The first
stage will attempt to refund monies to
customers who purchased Falco
products during the settlement period.
The specific requirements which an
applicant must meet in order to receive
a refund will vary depending on a
number of factors (e.g. the size of the
refund amount which the applicant is
claiming and the applicant's position in
the supply chain). These specific
requirements are set out in Section Il of
the Proposed Decision. Claimants who
meet these specific requirements will be
eligible to receive refunds based on the
number of gallons which they purchased
from Falco. After meritorious claims are
paid in the first stage, second-stage
refund procedures may become
necessary to distribute any remaining
funds.

Any member of the public may submit
written comments regarding the
proposed refund procedures.
Commenting parties are requested to
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submil two copies of their comments.
Comments should be submitted within
30 days from the date of publication of
this notice in the Federal Register and
should be sent to the address set forth at
the beginning of this notice. All
comments received will be available for
public inspection between the hours of
1:00 p.m. and 5:00 p.m., Monday through
Friday, except federal holidays, in the
Public Reference Room of the Office of
Hearings and Appeals, located in Room
1E-234, 1000 Independence Avenue SW.,
Washington, DC 20585.

Date: July 3, 1986.
George B. Breznay,
Director, Office of Hearings and Appeals.

Proposed Decision and Order of the
Department of Energy

Special Refund Procedures

July 3, 1986.

Name of Case: UPG, Inc. (formerly
known as P&O Falco, Inc.).

Date of Filing: April 3, 1986.

Case Number: KEF-0026.

Under the procedural regulations of
the Department of Energy (DOE), the
Economic Regulatory Administration
(ERA) may request that the Office of
Hearings and Appeals (OHA) formulate
and implement special refund
procedures. See 10 CFR Part 205,
Subpart V. Such procedures enable the
DOE to refund monies to those injured
by alleged violations of the DOE pricing
regulations. On April 3, 1986 the ERA
requested that the OHA formulate and
implement procedures to distribute $450,
000 which it received pursuant to a
consent order with UPG, Inc. (UPG),
formerly known as P&O Falco, Inc.
(Falco).

This Proposed Decision contains the
OHA's tentative plan for distributing the
UPG/Falco settlement fund. Of special
interest to potential refund applicants is
Section II which explains the proposed
requirements for refund eligibility. Since
the specific requirements which an
applicant must meet will vary depending
on a number of factors (e.g, the size of
the refund amount which the applicant
is claiming and the applicant’s position
in the supply chain), we have set out the
specific requirements applicable to each
type of applicant in section II(A). A
claimant should take note to those
requirements applicable to its particular
circumstances. These specific
requirements are followed in section
II(B) by a discussion of general
requirements which we propose for all
UPG refund applicants.

1. Background

UPG, a Delaware corporation, is the
corporate successor of Falco, a company
whose operations were centered in
Louisiana. During the period covered by
the Consent Order (August 1, 1973
through January 27, 1981), Falco refined
crude oil and resold crude oil and
covered products. Therefore, Falco was
subject to the federal petroleum price
and allocation regulations.

The ERA and UPG entered into a
Consent Order on December 21, 1985,
resolving all pending and potential
disputes concerning Falce's compliance
with the applicable DOE regulations.
Pursuant to the Consent Order UPG has
paid $450,000 to the DOE. These monies
have been deposited in an interest-
bearing escrow account pending
ultimate disposition by the DOE.

1. Proposed Refund Procedures

On its face, the UPG Consent Order
settles disputes regarding Falco's sales
of both crude oil and refined products.
However, the DOE audit files support a
finding that the entire Consent Order
amount is attributable to Falco's sales of
refined products only.! Therefore, we
propose to treat the entire settlement
amount as monies obtained to settle
non-crude oil overcharges.

We propose to implement a two-stage
refund proceeding to distribute the
UPG/Falco settlement fund. During the
first stage, purchasers of Falco
petroleum products will be afforded the
opportunity to submit refund
applications. The Appendix to this
Proposed Decision lists customers who
purchased diesel fuel, fuel oil, motor
gasoline and kerosene from Falco during
the settlement period. It is possible that
there are additional potential refund
applicants. From our experience with
Subpart V proceedings, we believe that
potential claimants will fall into the
following categories: (1) End-users, e.g.
trucking companies that purchased
diesel fuel for their own use; (2)
regulated non-petroleum entities which

' The DOE audit file indicates that the $450,000
refund amount obtained from the UPG settlement
negotiations resulted from Falco's alleged
overcharges for refined products and not from
Falco's crude oil activities. Telephone conversation
between Irene Bleiweiss, Staff Attorney, Office of
Hearings and Appeals and Terry Pate, ERA
Houston (June 19, 1086). Memorandum to Settlement
File from Sandra K. Webb, Director, ERA Houston
(December 20, 1985).

When consent orders cover both crude oil and
refined products we generally divide the settlement
amount inlo separate crude oil and non-crude oil
refund pools. £¢. True Oil Co., 13 DOE { 85,178
(1985). However, in light of the facts above we
believe it is appropriate to allocate the entire
settlement amount to a single non-crude oil refund
pool.

used Falco products in their business
(e.g. public utilities) or cooperatives
which sold Falco products to their
members; and (3) refiners, resellers or
retailers who resold Falco products.

In this refund proceeding, we plan to
adopt certain presumptions which will
permit claimants to participate in the
refund process without incurring
inordinate expense and will enable the
OHA to consider the refund applications
in the most efficient manner possible.
First, we plan to adopt a presumption
that the alleged overcharges were
dispersed equally in all of Falco's sales
of refined products during the consent
order period and that refunds should
therefore be made on a pro-rata or
volumetric basis. In the absence of
better information, such a volumetric
refund assumption is sound becuase the
DOE price regulations generally
required a regulated firm to account for
increased costs on a firm-wide basis in
determining its prices. American Pacific
International, 14 DOE 1{ 85,158 at 88,293
(1986).

Under the volumetric refund approach
we are adopting, a claimant will be
eligible to receive a refund equal to the
number of gallons purchased times the
per gallon refund amount, plus accrued
interest. In the present case, we have set
the per gallon refund amount at $0.00274
per gallon. We derived this figure by
dividing the settlement amount
($450,000) by an estimate of the number
of gallons of refined products which
Falco sold during the settlement period
(164.290,822.77). However, we also
recognize that the impact on an
individual purchaser might have been
greater, and any purchaser may file a
refund application based on a claim that
it suffered a disproportionate share of
the alleged overcharges. See Sid
Richardson Carbon and Gasoline Co., 12
DOE { 85,054 at 88,164 (1984).

We also propose to adopt a number of
presumptions concerning injury. These
presumptions will excuse certain
categories of refund applicants from
proving that they were injured by
Falco's pricing practices, thus enabling
certain applicants to simplify their
refund applications. We will discuss
these presumptions and the showing
which each type of applicant must make
in section II(A) below.

(A) Specific Application Requirements
for Each Category of Refund Applicants

(1) Refund Applications of End-Users

We propose to adopt a finding that
end-users and ultimate consumers
whose businesses are unrelated to the
petroleum industry were injured by
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Falco's pricing practices. Unlike
regulated firms in the petroleum
industry, end-users generally were not
subject to price controls during the
consent order period and were not
required to keep records which justified
selling price increases by reference to
cost increases. For these reasons, an
analysis of the impact of the alleged
overcharges on the final prices of non-
petroleum goods and services would be
beyond the scope of a special refund
proceeding. See Texas Oil & Gas Corp.,
12 DOE { 85,069 at 88,209 (1984). We
propose, therefore, that end-users of
Falco products need only document that
they were ultimate consumers of a
specific amount of Falco products to
make a sufficient showing that they
were injured by the alleged overcharges.

(2) Refund Applications of Cooperatives
and Regulated Firms

We also will not require firms whose
prices for goods and services are
regulated by a government agency or by
the terms of a cooperative agreement to
demonstrate injury in this case.
Although such firms, e.g., public utilities
and agricultural cooperatives. generally
would pass overcharges through to their
customers, they generally would pass
through any refunds as well. Therefore,
we will require such applicants to
certify that they will pass any refund
received through to their customers, to
provide us with a full explanation of
how they plan to accomplish this
restitution, and to explain how they will
notify the appropriate regulatory body
or membership group of their receipt of
the refund money. See Office of Special
Counsel, 9 DOE Y 82,538 al 85,203 (1982).
We note, however, that a cooperative's
sales of Falco products to non-members
will be treated in the same manner as
sales by other resellers.

(3) Refund Applications of Resellers,
Retailers and Refiners

_a. Refiners, Resellers and Retailers
Seeking Refunds of $5,000 or Less. We
propose to adopt a presumption, as we
have in many previous cases, that
purchasers seeking small refunds were
injured by Falco's pricing practices. See,
e.g., Uban Oil Co., 9 DOE { 82,541 at
85.224-25 (1982). With small claims, the
cost to the firm of gathering evidence of
injury to support a refund claim could
exceed the expected refund.
Consequently, without simplified
procedures, some injured parties would
be denied an opportunity to obtain a
refund. Under the small-claims
presumption, a claimant seeking a
refund of $5,000 or less will not be
required to submit any evidence of
injury beyond establishing the volume of

Falco products it purchased during the
settlement period. See Texas Oil & Gas
Corp., 12 DOE 1 85,069 at 88,210 (1984).

b. Refiners, Resellers and Retailers
Seeking Refunds Greater Than $5,000.
Unlike small-claims applicants, a firm
which claims a refund in excess of
$5,000 will be required to provide a
detailed demonstration of its injury in
addition to providing purchase volume
information. It will be required to
demonstrate that it maintained a “bank"
of unrecovered product costs in order to
show that it did not pass along the
alleged overcharges to its own
customers. In addition, a claimant must
show that market conditions would not
permiit it to pass through those increased
costs. See Panhandle Eastern Pipeline
Co./1.V. Cole Petroleum Co., 10 DOE {
85,051 at 88,265 (1983). For periods in
which the DOE regulations did not
require retailers to compute cost banks,
a retailer will only be required to show
that market conditions prevented it from
recovering increased costs. Such a
showing might be made through a
demonstration of lowered profit
margins, decreased market share, or
depressed sales volume during the
period of purchases from Falco.

(B) General Refund Application
Requirements

In addition to the specific
requirements outlined above, all
applicants must meet a number of
general requirements in order to receive
a refund. Every applicant must file a
written application for refund, signed by
the applicant. The application must
make reference to the UPG/Falco
Special Refund Proceeding (Case No.
KEF-0026). Each applicant must submit
a monthly purchase schedule for each
product purchased from Dorchester
during the settlement period (August 1,
1973 through January 27, 1981).

Firms which made indirect purchases
of Falco products may also apply for
refunds. If an applicant did not purchase
directly from Falco but believes that
products it purchased from another firm
originated with Falco, the applicant
must establish its basis for that belief
and identify the reseller from whom the
products were purchased. Indirect
pruchasers who either fall within a class
of applicant whose injury is presumed,
or who can prove injury, may be eligible
for a refund if the reseller of Falco
products passed through Falco's alleged
overcharges to its own customers.

We will establish a rebuttable
presumption that claimants who made
only spot purchases from Falco were not
injured. Spot purchasers tend to have
considerable discretion in where and
when to make purchases and generally

would not have made spot market
purchases from Falco at increased
prices unless they were able to pass
through the full amount of the selling
price to their own customers. See Office
of Enforcement, 8 DOE 1 82,597 at
85,396-97 (1981). Therefore, a firm which
made only spot purchases from Falco
will not receive a refund unless it
presents evidence rebutting the spot
purchaser presumption and establishing
the extent to which it was injured as a
result of its spot purchases from Falco.
Each refund applicant should furnish
us with the name, position or title, and
telephone number of a person whom we
may contact for additional information.
If the applicant is affiliated or
associated with Falco or UPG in any
manner, it must so indicate and provide
information explaining the nature of its
relationship with the firm. If the
applicant has been involved in
enforcement proceedings brought by the
DOE, it must provide a summary of the
present status of the proceeding, or if
the matter is no longer pending, it must
indicate how the proceeding was
resolved. If the applicant is a firm which
did not actually purchase from Falco,
but is a successor to a Falco customer,
the applicant must provide evidence
establishing that it, rather than Falco's
former customer, is entitled to a refund.
Applications for Refund should not be
filed at this time, Detailed procedures
for filing applications for refunds will be
provided in a final Decision and Order.
Before distributing any portion of the
settlement fund, we intend to publicize
the distribution process, to solicit
comments on the proposed refund
procedures and to provide an
opportunity for any affected party to file
a claim. Comments regarding the
tentative distribution process set forth in
this Proposed Decision should be filed
with the Office of Hearings and Appeals
within 30 days of publication of this
Proposed Order in the Federal Register.

(C) Distribution of the Remainder of the
Consent Order Funds

In the event that money remains after
all first stage claims have been disposed
of, the remaining funds could be
distributed in a number of ways. For
example, the OHA previously has
approved the distribution of funds to
state governments on behalf of
consumers within the states who were
likely to have been injured by a firm's
alleged overcharges. E.g., Northeast
Petroleum Industries, 11 DOE { 85,199
(1983). We encourage the submission of
comments containing proposals for
alternative distribution schemes.
However, since the distribution methods
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which we will ultimately select will
depend upon the amount of money
remaining in the settlement fund, we
will not be in a position to determine
second stage refund procedures until the
first stage refund procedures are
completed.

It Is Therefore Ordered That:

The refund amount remitted to the
Department of Energy by UPG, Inc.
(formerly known as P&O Falco, Inc.)
pursuant to the Consent Order executed
on December 21, 1985 will be distributed
in accordance with the foregoing
Decision.

Identified Customers of P&0O FALCO

Diesel & Gasoline Customers

A.L. Moore

A.L. Moore. Jr.

Abney Qil Co.

Arkla Chemical

Bailey’s Parade Service Station
Berwick Bay Transportation Co.
Bird & Son, Inc.

C.C. Pate

C.]. Thibodeaux

Cager Distributors, Inc.
Central Oil & Supply Co.
Champlin Petroleum Co.
City of Minden
Continental Dredging Co.
Crowson Farms

Curtis Allen

Curtis D. Allen Exxon Dist.
E.H. Gleason

E.Z. Mart Stores

Eager Distributors

Eager Oil Co.

Emerson Qil Co., Inc.
Engineered Property Management
George Bailey

Gleason Oil Co.

H&H 0il Co.

Haynes Exxon Dist.
Herbert Gleason

Hicks Post Co.

Hubert Gleason

J.L. Guice

James A, Crowson
Kellogg/Moore Oil Co.
Kelly's Truck Stop

Kelly's Truck Terminal
Kwik Serv

LeBeouf Bros. Towing Co.
Lone Star Steel Co.

M.PM. Oil, Inc.

Maller Qil Co.

Matthews Oil Co.
Mceartney Oil Co., Inc.
Melton Truck Lines
Monroe Phillips 66 Oil Co.
Moore Farms

Moran Fuels Corp.

N.E. La. Wholesale Qil & Gas
Oil Well Service Co.

Pate Oil Co.

Pellets, Inc.

Pierremont, Inc.

Pineville Kraft Corp.
Randall Breaux Tire Co.
Richard Ayers

Rose Oil

Sledge Oil Co.

So. La. Production Co., Inc,
Southern Marketing
Southwestern Electric Power Co.
St. Joe Qil Co.

Sunco, Inc.

Swepco

Systems Fuels, Inc.
Tensas Oil Co.
Thibodeaux Co.

Triangle Refineries, Inc.
Trident Petroleum Co.
Universal Oil Products
Waterproof Products, Inc.
Waymon Hornbeck
Webster Transportation
West Port Truckstop
Waurster Qil Co., Inc.

Fuel Oil/Kersosene Customers

Arkansas Power & Light
Arkla Chemical Corp.

Atlas Processing Co.
Champlin Pet. Co.

Exxon Co. U.S.A.
International Paper

J&W Refining

Lone Star Steel

Nikoosa Edwards Paper Co.
Triangle

[FR Doc. 86-15812 Filed 7-11-86; 8:45 am|
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPPE-FRL-3047-6]

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice,

SUMMARY: Section 3507(a)(2)(B) of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) requires the Agency
to publish in the Federal Register a
notice of proposed information
collection requests (ICRs) that have
been forwarded to the Office of
Management and Budget (OMB) for
review. The ICR describes the nature of

the solicitation and the expected impact,

and where appropriate includes the
actual data collection instrument. The
following ICRs are available for review
and comment.

FOR FURTHER INFORMATION CONTACT:
Nanette Liepman, (202) 382-2740 or FTS
382-2740.

SUPPLEMENTARY INFORMATION:

Office of Air and Radiation

Title: Letter of Verification of Test
Parameters and Parts Lists—Light Duty
Vehicles and Light Duty Trucks (EPA
ICR #0167). (This is a renewal of a
currently approved ICR; no changes are
proposed.)

Abstract: There is a need to verify
with vehicle manufacturers the test
parameters and parts lists to be used in
vehicle testing for the emissions recall
program. Such verification allows
manufacturers to review EPA’s planned
test procedures so they can be assured
that testing of their vehicles will be done
properly.

Respondents: Motor vehicle
manufacturers, on a voluntary basis.

Office of Pesticides and Toxic
Substances

Title: Section 8(c) Adverse Reaction
Records (EPA ICR #1031). (Thisis a
renewal of a currently approved ICR; no
changes are proposed.)

Abstract: Section 8(c) of the Toxic
Substances Control Act (TSCA) requires
manufacturers and processors to keep
records of significant adverse reactions
to human health or the environment
alleged to have been caused by a
chemical substance or mixture. EPA
may also require reporting for specific
chemicals in order to identify previously
unrecognized patterns of adverse effects
and to corroborate adverse reaction
information being investigated.

Respondents: Manufacturers and
processors of chemical substances or
mixtures.

- * * » >

Title: Silvex 2/4/5-T Products: Claim
for Indemnification, Request for Federal
Disposal (EPA ICR #1241). (This is a
reinstatement of a previously approved
ICR; no changes are proposed.)

Abstract: EPA is required by section
15 of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) to
indemnify owners of 2,4,5-T/Silvex
products and to provide for proper
disposal of the remaining stocks when
so requested. In order to accomplish
this, claim forms must be submitted by
the product holders.

Respondents; Holders of 2,4,5-T/
Silvex products.

Agency PRA Clearance Requests
Completed by OMB

EPA ICR #0941, Form for Requesting
Quality Control Samples of Toxic
Hazardous Materials, was approved 6/
25/86 (OMB *2080-0016; expires 4/30/
89).

Comments on all parts of this notice
may be sent to:
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Nanette Liepman, U.S. Environmental
Protection Agency, Office of
Standards and Regulations (PM-223),
Information and Regulatory Systems
Division, 401 M Street, SW.,
Washington, DC 20460

and

Wayne Leiss (*0167), or Carlos Tellez
(¥1031 and *1241), Office of
Management and Budget, Office of
Information and Regulatory Affairs,
New Executive Office Building (Room
3228). 726 Jackson Place, NW.,
Washington, DC 20503
Dated: July 7, 1986.

Daniel ). Fiorino,

Director, Information and Regulatory Systems

Division.

[FR Doc. 86-15678 Filed 7-11-86; B:45 am)|

BILLING CODE 6560-50-M

[FRL-3048-7]

Intent to Form an Advisory Committee
To Negotiate Hazardous Waste
Injection Restrictions Mandated by the
Hazardous and Solid Waste
Amendments of 1984

ACTION: Notice.

SUMMARY: EPA is considering
establishing a new Advisory Committee
under the Federal Advisory Committee
Act (FACA). The Committee's purpose
would be to negotiate issues leading to a
notice of proposed rulemaking for
regulations implementing the
restrictions on injection of hazardous
waste mandated by section 3004(f) and
(g) of the Resource Conservation and
Recovery Act (RCRA), as amended by
the Hazardous and Solid Waste
Amendments (HSWA) of 1984, The
Committee would consist of
representatives of parties with a
definable stake in the outcome of the
proposed rule.

DATE: EPA mus! receive comments and
suggestions by August 4, 1986.

ADDRESS: Comments should be
submitted (in duplicate if possible) to:
Francoise Brasier, Director, Hazardous
Waste Injection Restrictions Task Force,
U.S. Environmental Protection Agency,
(WH-550), 401 M Street SW.,
Washington, DC 20480,

Docket No. HW1R-01, containing
malterials relevant to this rulemaking, is
located in Room E1015B, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC. 20460. The
docket may be inspected between 9 a.m.
and 4 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Chris Kirtz, Director, Regulatory

Negotiation Project, U.S. Environmental
Protection Agency, (PM-223), 401 M
Street, SW., Washington, DC 20460 (202)
382-7565. Contact Chris Kirtz for
information on this item or on the
Regulatory Negotiation Project
generally.

SUPPLEMENTARY INFORMATION:

Outine of Notice

L. Project Background
A. The Concept of Regulatory Negotiation
B. Negotiations to Date
IL. Item Under Consideration
A. Hazardous Waste Injection Restrictions
as a Negotiation Item
1. Need for Regulations
2. Selection as a Negotiation Item
B. Key Issues for Negotiation
I1l. Formation of a Negotiating Committee
A. Procedure for Establishing an Advisory
Committee
B. Participants
C. Requests for Representation
D. Final Notice
E. Tentative Schedule
F. Potential Interests and Participants
IV. Procedures for Conducting Negotiations
A. Facilitator
B. Good Faith Negotiation
C. Administrative Support and Meetings
D. Defining Consensus
E. Record of Meetings
F..Committee Procedures
G. Failure of Advisory Committee to Reach
Consensus

Notice
L Project Background

A. The Concept of Regulatory
Negotiation

On February 22, 1983, EPA announced
in the Federal Register, 48 FR 7494-7495,
that it was beginning a project to
explore the extent to which negotiations
among interested parties could serve as
an alternative to its current rulemaking
process—an alternative that could
better conserve time and resources and
minimize costly litigation.

The project brings together a balanced
mix of parties and interests to negotiate
at the pre-proposal stage. The goal of
each negotiation is to reach a consensus
on which to base a Notice of Proposed
Rulemaking (NPRM). The agency
intends to use any consensus that is
justified and within its statutory
authority as the basis of the proposal.
Negotiations are conducted through
Advisory Committees chartered under
the Federal Advisory Committee Act
(FACA). All procedural requirements of
the Administrative Procedure Act and
other applicable statutes continue to
apply.

A senior official selected by the EPA
office responsible for developing the
rule acts as chief negotiator for EPA.
Individuals representing definable

interests in the regulated community,
enforcement officials, and other affected
stakeholders negotiate on behalf of their
constituencies. A neutral facilitator
chairs the negotiations, keeps the
process moving smoothly, and assists in
resolving disputes.

EPA's experience suggests that this
process can produce better regulations,
use all parties’ time and resources more
wisely, and reduce litigation and
uncertainty.

B. Negotiations to Date

EPA has already successfully
conducted three such regulatory
negotiations and has a fourth well
underway. The fist involved
Nonconformance Penalties under
Section 206(g) of the Clean Air Act, as
amended. The group achieved timely
consensus on the core issues for the
proposed rulemaking. Public comments
were few, all supporting the consensus,
and many supporting regulatory
negotiation generally. The final rule,
issued on August 30, 1985, has not been
challenged legally.

The second involved Emergency
Pesticide Exemptions under section 18
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). This group
also reached full and timely consensus
on exact wording for the proposal and
preamble, Public comments were few,
some supportint the proposal and others
raising relatively minor concerns. The
final rule, issued on January 15, 1988,
has not been challenged legally.

The third negotiation involved
Farmworker Protection Standards for
Agricultural Pesticides, 40 CFR Part 170,
under the Federal Insecticide, Fungicide,
and Rodenticide Act, as amended
(FIFRA). During the course of
negotiations, one of the major interest
groups exercised its right to leave before
a final package was developed. EPA did
what it could to encourage the group to
return, and kept all Committee members
fully informed of all developments. The
remainder of the group continued to
meet, with some in the interest group
continuing to participate informally. The
draft rule produced, while not a
consensus, attempts to balance the
concerns of all parties. It will be
proposed for public comment by January
1987,

Another negotiation effort now
underway involves New Source
Performance Standards for
Woodburning stoves, under Section 111
of the Clean Air Act, as amended. The
meetings began on March 20, 1986, and
are scheduled to end on August 21, 1986.
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II. Item Under Consideration

A. Hazardous Waste Injection
Restrictions as a Negotiation Item

1. Need for Regulations

On November 8, 1984, the President
signed into law the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
The HSWA contains provisions
affecting nearly every facet of
hazardous waste management.
Particularly challenging for the Agency
is the prohibition of continued land
disposal of hazardous wastes beyond
specified dates pursuant to sections 3004
(d). (e), (1), and (g), unless disposal is
found to be protective of human health
and the environment. Further, the
legislative scheme, as applied to deep
well injection of hazardous wastes, is
quite complex, As a result, the HSWA
poses a number of legal and policy
questions regarding injections wells.

The Amendments address land ban
determinations for injection wells in two
separate subsections. The differences in
language between subsections (f) and (g)
have raised several issues, such as
whether the interested party of the
Agency has the burden of proof and
whether the subsections set different
standards. With regard to the latter,
subsection (f), which pertains only to
injection wells, requires banning of
“California list" wastes, certain
solvents, and dioxins by August, 1988,
“if it may be reasonably determined that
. « . disposal may not be protective of
human health and the environment for
as long as the waste remains
hazardous." Subsection (g), which
governs all other wastes, presumes that
disposal is banned unless it has been
demonstrated to a reasonable degree of
certainty that there wouldbe *. . . no
migration of hazardous waste
constituents for as long as the wastes
remain hazardous.”

The Agency's current interpretation of
subsection (g) was outlined in a
proposed rule entitled “the Hazardous
Waste Management System; Land
Disposal Restrictions,” published in the
Federal Register on January 14, 1986 (51
FR 1602 et seq.). Based on comments
received, the Agency is reexamining this
approach.

The Office of Drinking Water has
developed a framework for
implementing the land ban which
resolves such issues as the ones
described above. EPA presented this
framework to the public on February 21,
1986, and received a generally positive
response. We anticipate that the
framework will serve as a departure
point for the negotiations and that
discussions will focus on technical

issues and on the administrative
procedures and processes required to
implement the decisions.

The Agency's actions on this matter
will affect 90 facilities which operate 195
wells, The majority of these are located
in Texas and Louisiana, although
injection wells are located in 13 other
states. All but 16 are on-site operations,
and the organic chemical and petroleum
industries comprise nealy 90% of the
users (by volume). Although the affected
universe is small, the volumes of wastes
handled are large; EPA estimates that
60% of the hazardous wastes disposed in
or on the land are injected.

2, Selection as a Negotiable Item

The Agency believes that proposed
regulations for implementing the
hazardous waste injection restrictions
may be appropriate for development by
the regulatory negotiation process. The
Agency has made a preliminary inquiry
among potential parties and
representatives of identified interests to
determine if EPA's candidate selection
criteria are satisfied. To qualify under
EPA's selection criteria, an item must:

* be at pre-proposal stage of
development;

¢ have a relatively small number of
identifiable parties, in an appropriate
balance and mix, who have a good faith
interest in negotiating a consensus;

¢ present a limited number of related
issues for which sufficient information is
available for resolution; and

* have a time factor that lends some
urgency to issuing the regulation.

On the basis of this preliminary
inquiry, EPA believes that this item
meets its selection criteria and that
negotiation can be successful. This item
is at pre-proposal phase of development,
affected interests are limited in number,
and groups representing these interests
are identifiable and in an appropriate
balance and mix. EPA has contacted
them and believes they are interested in
negotiating this item in good faith. The
Office of Drinking Water has identified
a number of basic issues for which
sufficient information is in hand (or will
be developed during the negotiations)
for resolution, and the Agency is
committed by statute to proposing the
regulations expeditiously.

B. Key Issues for Negotiation

As stated above, EPA anticipates that
negotiations will revolve around
technical and administrative issues
involved in implementing the framework
outlined by the Agency at the February
21, 1986 public meeting. These issues
may be modified, if necessary, to reflect
any change in the Agency's policy on
interpretation of section 3004(g) or other

relevant statutory provisions. At this
time, we have identified the following
items for negotiation:

* Appropriate additional technical
requirements for well siting, design,
construction, operation, and monitoring,
if any;

* Siting criteria which can be used to
define sites which are “protective”
within the meaning of the amendments,
including the technical means for
evaluating sites;

* Criteria for evaluating facilities
which are not sited in such a way that
they meet all the hydrogeologic
characteristics of a “protective’ site, but
which may otherwise meet the
standards specified in the amendments;

* The administrative framework for
handling petitions and/or certifications;
and

* Defining the degree of assurance
required by the standard, i.e.,
establishing a base for “‘reasonable
degree of certainty."

III. Formation of a Negotiating
Committee

The following guidelines will apply to
the formation of a negotiating
committee, if established, unless they
are modified-as a result of comments
received on this Notice.

EPA requests public comment on
whether the Agency:

* Should establish a Federal Advisory
Committee;

¢ Has adequately identified interests
that are affected by the key issues listed
above;

* Has identified appropriate
participants who will adequately
represent the interests affected by the
negotiations; and

* Whether it is appropriate to use
regulatory negotiation for this
rulemaking, and whether the issues and
procedures are adequate and
appropriate,

A. Procedures for Establishing an
Advisory Committee

Generally, a Federal agency must
comply with the requirements of FACA
when it establishes or uses a group
which includes non-federal members as
a source of advice. Under FACA, an
Advisory Committee is established only
after both consultation with and receipt
of a charter from GSA. EPA has
prepared a charter and has initiated the
requisite consultation process. Only
upon the successful completion of this
process and the receipt of the approved
charter will EPA form the Committee
and commence negotiations.
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B. Participants

The negotiating groups should not
exceed 25 participants. A number larger
than this could make it difficult to
conduct effective negotiations. One
purpose of this Notice is to help
determine whether the standards that
EPA is developing would substantially
affect interests not adequately
represented by the proposed
participants (listed later in this Nolice).
We do not believe that each potentially
affected organization or individual must
necessarily have its own representative.
However, we firmly believe that each

interest must be adequately represented.

Moreover, we must be satisfied that the
group as a whole reflects a proper
balance and mix of interests.

C. Requests for Representation

If, in reponse to this Notice, an
additional individual or representative
of an interest requests membership or
representation in the negotiating group,
the Agency, in consultation with the
facilitator, will determine whether that
individual or representative should be
added to the group. EPA will make that
decision based on whether the
individual or interest:

* Would be substantially affected by
the rule;

* Is already adequately represented
in the negotiating group.

D. Final Notice

After evaluating the resulls of the
organizational meeting, and reviewing
any comments on this Notice and
requests for representation, EPA will
issue a final notice. That notice will
announce the establishment of a Federal
Advisory Committee unless EPA
decides, based on comments and other
relevant considerations, that such action
is inappropriate, or in the event EPA's
charter request is disapproved. The
negotiation process begins once the
Committee is appropriately chartered
and notice is published in the Federal
Register.

E. Tentative Schedule

EPA will hold an organizational
meeting on July 30, 1986, from 8:00 a.m.
until completion, at the National
Institute for Dispute Resolution, 1901 L

treet, NW., Suite 600, Washington, DC.
This meeting is open, and potential
participants are encouraged to attend.

The purpose of this meeting is to: (1)
Discuss whether negotiations should
proceed, and if so, how the negotiations
and Committee should function; (2)
consider what should and should not be
covered; (3) answer questions; and (4)

address any other procedural issues
which may arise.

If the final determination is that the
Commiittee should be formed and
negotiations should proceed, EPA plans
to hold the first meeting of the Advisory
Committee in late August or early
September, at the National Institute for
Dispute Resolution. EPA would
announce the exact date in the Federal
Register. Al this first meeting,
participants would complete action on
any procedural matters outstanding
from the organizational meeting,
determine how best to address the
principal issues, and begin to address
them.

To ensure timely issuance of the
proposal, we intend to terminate the
activities of the Committee if it does not
reach consensus within six months of
the first meeting.

F, Potential Interests and Participants

EPA has tentatively identified the
following list of possible interests and
parties:

Public Interest Groups

Natural Resource Defense Council

National Wildlife Federation

Legal Environmental Assistance
Foundation

Environmental Task Force

Oklahoma League of Women Voters

Kern County Valley Action Network

Trade Associations and Industry

Chemical Manufacturers Association

DuPont

Arco-Alaska

American Iron and Steel Institute

National Solid Waste Managers
Association

Chemical Waste Management Inc.

Monsanto

Hazardous Waste Treatment Council

State Officials

Texas Water Commission

Michigan Department of Natural
Resources

Louisiana Department of Natural
Resources

Federal Government

U.S. Environmental Protection Agency.

Comments and suggestions on this
tentative list of representatives are
invited. Anyone wishing to be included
should explain the interest they
represent and why that interest is not
already represented. The listing of a
potential group does not necessarily
mean that the group has to participate.

IV. Procedures for Conducting
Negotiations

A. Facilitator

EPA will use a facilitator. The
facilitator will not be involved with the
substantive development or enforcement
of the regulation. The facilitator's role is
to:

» Chair negotiating sessions;

* Help the negotiation process run
smoothly: and

» Help participants define and reach
consensus.

B. Good Faith Negotiation

Since participants must be willing to
negotiate in good faith and be
authorized to do so, each organization
must designate a senior official to
represent its interests. This applies to
EPA as well, and the Agency will
designate a senior official of the office of
Drinking Water as its representative.

C. Administrative Support and Meetings

EPA’s Regulation Management Branch
will supply logistical, administrative and
management support. Meetings will be
held in the Washington area. To support
the negotiations, EPA has pledged funds
to a resource pool which the National
Institute for Dispute Resolution will
administer. EPA expects that funds from
private foundations will also be
available. These funds may be used by
the parties for such activities as training,
technical support, computer simulations,
and other agsistance which the parties
deem useful. To give committee
members maximum freedom, subject to
any applicable legal constraints, they
will determine the procedures under
which requests for funds will be made
and approved.

D. Defining Consensus

The goal of the negotiating process is
consensus. In the negotiations
completed to date, consensus has meant
that each interest concurs in the result.
We expect the participants to fashion
their own working definition of this
term.

E. Record of Meetings

In accordance with FACA's
requirements, EPA will keep a record of
all Advisory Committee meetings. This
record will be placed in the public
docket for this rulemaking. EPA will
announce Committee meetings in the
Federal Register. Such meetings will
generally be open to the public.

F. Committee Procedires

Under the general guidance and
direction of the facilitator, and subject
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to any applicable legal requirements, the
members will establish the detailed
procedures for Committee meeting
which they consider most appropriate.

G. Failure of Advisory Committee to
Reach Consensus

In the event the Committee is unable
to reach consensus, EPA will proceed to
develop its own proposal.

Dated: July 3, 1986.

Lee M. Thomas,

Deputy Administrator.

[FR Doc. 86-15768 Filed 7-11-86; 8:45 am|
BILLING CODE 6560-50-M

[OPTS-51629; FRL-3039-9]

Certain Chemicals; Premanufacture
Notices

Correction

In FR Doc. 86-14547, beginning on
page 23464, in the issue of Friday, June
27, 1986, make the following corrections:

On page 23465, third column, under
"P86-1188," seventh line, “LC */hr"
should read “LC %98 hr,” and on the
eighth line “23 mgl" should read “23 mg/
S &6

BILLING CODE 1501-01-M

FEDERAL MARITIME COMMISSION
Notice of Agreement Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement pursuant to section
5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW., Room 10325 Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 203-010970.

Title: Sea-Barge Agreement.

Parties: Zapata Gulf Marine
Corporation, Luis A. Ayala Colon
Sucesores, Inc., S.E.L. Maduro (Florida),
Inc.

Synopsis: The proposed agreement
would establish a common carrier
operation in the trade between U.S.
Atlantic, Gulf, Puerto Rican and Virgin

Islands ports and points served via such
ports, and ports and points in Mexico,
the Caribbean Sea, Central America and
South America. The parties have
requested a shortened review period.

By Order of the Federal Maritime
Commission.

Dated: July 9, 1986.
Tony P. Kominoth,
Assistant Secretary.
[FR Doc. 86-15790 Filed 7-11-89; 8:45 am|
BILLING CODE 6730-01-M

Ocean Freight Forwarder License of
William G. Young & Co,, Inc., et al;
Revocations

Notice is hereby given that the
following ocean freight forwarder
licenses have been revoked by the
Federal Maritime Commission purguant
to section 19 of the Shipping Act of 1984
(46 U.S.C. app. 1718) and the regulations
of the Commission pertaining to the
licensing of ocean freight forwarders, 46
CFR 510.

License Number: 653
Name: William G. Young & Co., Inc.
Address: 61 Broadway, New York, NY

10006
Date Revoked: April 30, 1986
Reason: Requested revocation

voluntarily
License Number: 2844
Name: McGovern International, Inc.
Address: P.O. Box 60165, Houston, TX

77205
Date Revoked: May 30, 1986
Reason: Surrendered license voluntarily
License Number: 1144-R
Name: Mangili Freight Forwarding Corp.
Address: 29 Broadway, New York, NY

10006
Date Revoked: June 25, 1986
Reason: Voluntary surrender resulting

from merger into Sea Lanes Freight

Forwarding Corp.

Robert G. Drew,

Director, Bureau of Tariffs.

[FR Doc. 86-15748 Filed 7-11-86; 8:45 am]
BILLING CODE 6730-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

Cervical Cancer Prevention and
Control Program Announcement and
Notice of Availability of Funds for
Fiscal Year 1986; Correction

A notice announcing competitive
applications are being accepted to
support a Cervical Cancer Prevention
and Control Demonstration Project, was

published in the Federal Register on
Tuesday, June 17, 1986 (51 FR 21980).
The notice is corrected as follows:

1. On page 21980, second column,
“Eligible Applicants," is corrected to
read: “The eligible applicants for this
project are the State and local official
health agencies, including the District of
Columbia, the Commonwealth of Puerto
Rico, and any territory or possession of
the United States.”

2. The due date for submission of
applications is extended to August 1,
1986. Therefore, on page 21980, third
column, “Applications," "A. Copies—
Place of Submission,” first paragraph,
line three, change “July 21, 1986 to
“August 1, 1986."

All other information and
requirements in the notice remain the
same.

Dated: July 8, 1986.
Robert L. Foster,

Acting Director, Office of Program Support
Centers for Disease Control.

[FR Doc. 86-15746 Filed 7-11-88; 8:45 am)
BILLING CODE 4160-18-M

Food and Drug Administration

[Docket No. 86F-0263]

Permethyl Corp.; Filing of Foed
Additive Petition

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that Permethyl Corp. has filed a petition
proposing that the food additive
regulations be amended to provide for
the safe use of isobutylene-butene
copolymers in the manufacture of foam-
polystyrene articles and in release
coatings or linings for pressure sensitive
adhesive labels..

FOR FURTHER INFORMATION CONTACT:
Mary |. Stephens, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5690.

SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (sec. 409(b)(5), 72 Stat. 1786 (21
U.S.C. 348(b)(5))), notice is given that a
petition (FAP 6B3925) has been filed by
Permethyl Corp., Frazer, PA 18355,
proposing that §177.1430 Isobutylene-
butene copolymers (21 CFR 177.1430) be
amended to provide for the safe use of
isobutylene-butene copolymers in the
manufacture of foam-polystyrene
articles and in release coatings or
linings for pressure sensitive adhesive
labels.
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The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmental
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c), as published in the Federal
Register of April 26, 1985 (50 FR 16636).

Dated: July 7, 1986
Sanford A. Miller,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 86-15728 Filed 7-11-86; 8:45 am|
BILLING CODE 4160-01-M

Health Care Financing Administration

Privacy Act of 1974; System of
Records

AGENCY: Health Care Financing
Administration (HCFA), HHS.,

ACTION: Notice of System of Records.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
we are proposing to establish a system
of records, “HCFA Employee Building
Pass Files," HHS/HCFA/OMB No. 09—
70-3002. We have provided background
information about the system in the
“Supplementary Information” section
below. HCFA invites public comments
by August 13, 1986, with respect to
routine uses of the system.

paTes: HCFA filed a new system report
with the Speaker of the House, the
President of the Senate, and the
Administrator, Office of Information and
Regulatory Affairs, Executive Office of
Management and Budget (EOMB), on
July 9, 1986. The system of records,
including routines uses, will become
effective September 8, 1986, unless
HCFA receives comments which would
convince us to make a contrary
determination,

ADDRESS: The public should address
comments to Mr. Richard A. DeMeo,
Privacy Act Officer. Office of
Management and Budget, Health Care
Financing Administration, Room G-A-1,
East Low Rise Building, 8325 Security
Boulevard, Baltimore, Maryland 21207,
Comments received will be available for
inspection at this location,

FOR FURTHER INFORMATION CONTACT:
Mrs, Diane 8. Chavez, Division of
General Services, Health Care Financing
AQmirxislration. Room 1-P—4, East Low
Rise Building, 6325 Security Boulevard,
Baltimore, Maryland 21207, telephone:
301-594-92486.

SUPPLEMENTARY INFORMATION: HCFA
proposes to initiate the system of
records collecting data under the
authority of 41 CFR Chapter 101-20.302,
Conduct on Federal Property, and OMB
Circular A-123, Internal Control
Systems.

These regulations and directives
establish that Federal workers and other
authorized personnel may be issued
United States Government Identification
Cards.

The Privacy Act permits us to disclose
information without the consent of the
individual for “routine uses”—that is,
disclosure for purposes that are
compatible with the purpose for which
we collect the information. The
proposed routine uses in the system
meet the compatibility criteria since the
information is collected for
administering the security of HCFA
buildings and secure areas for which we
are responsible. We anticipate that
disclosure under the routine uses will
not result in any unwarranted adverse
effects on personal privacy.

Dated: July 3, 1986.
William L. Roper,

Administrator, Health Care Financing
Administration.

09-70-3002

SYSTEMS NAME:

Health Care Financing Administration
(HCFA) Employee Building Pass Files.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

Health Care Financing
Administration, 1-P—4 East Low Rise
Building, 6325 Security Boulevard,
Baltimore, Maryland 21207.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All HCFA employees and non-HCFA
employees who require continuous
access to buildings, e.g., the Health and
Human Services Building in
Washington, D.C., the Social Security
Administration complex.

CATEGORIES OF RECORDS IN THE SYSTEM:

This system contains the employees’
name, social security number,
identification card number, work
location, phone number, position title
and grade, supervisor's name and
telephone number.

Note: records will not be retrieved by the
social security number.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Section 486(c) of Title 40, U.S.C.

41 CFR Chapter 101-20.302 (46 FR
3524, January 15, 1981)

PURPOSE OF THE SYSTEM:

To ensure that Federal employees and
other authorized personnel receive
United States Government
Identification.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND PURPOSES OF SUCH USES:

Disclosures may be made:

1. To the Federal Protective Service if
investigating a crime.

2. To management officials inquiring
about an individual's authorization to
enter Federal occupied buildings:

3. To contractors and other Federal
agencies, as necessary, for the purpose
of assisting HCFA in the efficient
administration of its programs, We
contemplate disclosing information
under this routine use only in situations
in which HCFA may enter a contractual
or similar agreement with a third party
to assist in accomplishing an agency
function relating to this system of
records.

4. To a congressional office from the
record of an individual in response to an
inquiry from the congressional office at
the request of that individual.

5. To the Department of Justice, to a
court or other tribunal, or to another
party before such tribunal, when

(a) HHS, or any component thereof; or

(b) Any HHS employee in his or her
official capacity; or

(c) Any HHS employee in his or her
individual capacity where the
Department of Justice (or HHS, where it
is authorized to do so) has agreed to
represent the employee; or

(d) The United States or any agency
thereof where HHS determines that the
litigation is likely to affect HHS or any
of its components,

is a party to litigation or has an interest
in such litigation, and HHS delermines
that the use of such records by the
Department of Justice. the tribunal, or
the other party is relevant and
necessary to the litigation and would
help in the effective representation of
the governmental party, provided,
however, that in each case, HHS
determines that such disclosure is
compatible with the purpose for which
the records were collected.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Informalion is maintained on paper
forms.
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RETRIEVABILITY:

Records are retrieved by the
employees' name and identification
number.

SAFEGUARDS:

The records are stored in locked files.
Access to the records is limited to those
employees who have a need for them in
the performance of their duties.

RETENTION AND DISPOSAL:

Records are retained for 90 days
following resignation or expiration of
contract (contracts) and then are
shredded.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Division of General Services,
Office of Administrative Services, Office
of Management and Budget, Health Care
Financing Administration, 578 East High
Rise Building, 6325 Security Boulevard,
Baltimore, Maryland 21207.

NOTIFICATION PROCEDURES:

To determine if a record exists, write
to the system manager at the address
indicated above and specify name and/
or identification number.

RECORD ACCESS PROCEDURES:

Same as notification procedures.
Requestors should also reasonably
specify the record contents being sought.
You may also request an accounting of
disclosures that have been made of your
records, if any.

CONTESTING RECORD PROCEDURES:

Contact the system manager named
above and reasonably identify the
record and specify the information to be
contested, and state the corrective
action sought and your reasons for
requesting the correction, along with
information to show how the record is
inaccurate, incomplete, untimely, or
irrelevant.

RECORD SOURCE CATEGORIES:

HCFA obtains information in this
system from the individuals who are
covered by the system.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:
None.

|FR Doc. 86-15725 Filed 7-13-86; 8:45 am]
BILLING CODE 4120-01-M

Public Health Service

National Commitee on Vital and Health
Statistics; Meeting

Pursuant to the Federal Advisory Act
Pub. L. 92-463), notice is hereby given
that the National Committee on Vital
and Health Statistics (NCVHS)

Subcommittee on Uniform Minimum
Health Data Sets established pursuant
to 42 USC 242k, section 306(k)(2) of the
Public Health Service Act, as amended,
will convene on Thursday, July 31, 1986
from 1:00 p.m. to 5:00 p.m. and on Friday,
August 1, 1986 from 9:00 a.m. to 12:00
noon in Room 403A of the Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201.

The Subcommittee will continue to
examine the merits of recommending
including or excluding individual items
in the proposed long term care minimum
health data set.

Further information regarding the
Subcommittee may be obtained by
contacting Henry S. Mount, National
Center for Health Statistics, Room 2-28
Center Building, 3700 East-West
Highway, Hyattsville, Maryland 20782,
telephone (301) 436-7122.

Date: June 30, 1986.

Manning Feinleib,

M.D., Dr.P.H. Director, National Center for
Health Statistics.

[FR Doc. 86-15786 Filed 7-11-86; 8:45 am]
BILLING CODE 4160-17-M

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

Intent To Terminate a Repayment
Contract With Hilicrest and Boise-Mora
Irrigation Districts, and Substitute
Repayment Contracts With Certain
Other Irrigation Districts

SUMMARY: The Bureau of Reclamation
proposes to terminate the existing
repayment contract with the Boise-Mora
and the Hillcrest Irrigation Districts,
dated September 186, 1921, originally
intended to secure repayment for the
construction of certain irrigation water
distribution facilities and the cost of a
certain portion of the storage capacity in
Arrowrock Reservoir. The distribution
facilities have not been built, the
reserved space of 22,800 acre-feet has
not been used for its intended purpose,
and the Hillcrest and Boise-Mora
Irrigation Districts have ceased to
operate,

Following termination of the existing
contract, the Bureau of Reclamation
proposes to open negotiations, pursuant
to the Reclamation Act of 1902 (32 Stat.
388), as amended and supplemented,
particlarly by the Reclamation Project
Act of 1939 (53 Stat, 1187), with five
irrigation districts for substituted
repayment contracts. The proposed
substitute repayment contracts will
secure recovery of the Federal
investment in the 22,800 acre-feet of
Arrowrock Reservoir storage space now

secured by an unenforceable contract.
The five districts, Big Bend, Boise-Kuna,
Nampa and Meridian, New York, and
Wilder, operate through the Boise
Project Board of Control. The terms and
conditions of the proposed contracts are
dependent upon approval of contract
form by the Secretary of the Interior or
his designated respresentative.

Public Comment Procedures

Opportunity for public comment on
the proposed contract termination and/
or on the proposed contracts may be
accommodated by observing the
following procedures.

(1) Only persons authorized to act on
behalf of the contracting entities may
neogtiate the terms and conditions of
the proposed contracts,

(2) Advance notice of scheduled
public meeting and/or hearing will be
furnished to those parties that have
made timely written requests for such
notice of Regional Director, Bureau of
Reclamation, Attention: Code 440, 550
West Fort Street, Box 043, Boise, Idaho
83724.

(3) Written correspondence regarding
the proposed contracts is available to
the public pursuant to the Freedom of
Information Act (80 Stat. 383) as
amended.

(4) Written comments on the proposed
contract termination or the new
contractural actions proposed must be
submitted to the Regional director
within 30 calendar days of the date of
this notice.

(5) All written comments received,
and testimony presented if a public
meeting or hearing is held, will be
reviewed and summarized for use by the
Regional Director as the contract
approving authority. A public meeting or
hearing will be scheduled if significant
public interest is expressed in the
proposed contractual actions.

(6) Copies of the proposed contracts
may be obtained by writing the Regional
Director. Telephone inquiries may be
directed to Larry Parsons (208) 334-9504.

(7) In the event modifications are
made in the proposed contract form, the
Regional Director will determine
whether republication of the notice and
extension of the comment period is
necessary. The Regional Director will
furnish revised contracts to all parties
who have requested the contracts.

Dated: July 3, 1986,
C. Dale Duvall,
Commissioner of Reclamation.
[FR Doc. 88-15634 Filed 7-11-86; 8:45 am)
BILLING CODE 4310-09-M
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Fish and Wildlife Service

Receipt of Applications for
Endangered and Threatened Wildlife
Species Permits

The following applicants have applied
for permits to conduct certain activities
with endangered species. This notice is
provided pursuant to Section 10(c) of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531, et seq.):
PRT-708708
Applicant: Dr. John Faaborg, Columbia, MO

The applicant requests a permit to
import up to 100 muscle and blood
samples of Galapagos hawks (Buteo
galapageensis) from the Galapagos
Islands, Ecuador, for scientific research,
PRT-707102

Applicant: Dale Priour, Ingram, TX

The applicant requests a permit to cull
excess male barasingha deer (Cervus
duvaucali) from his captive herd at
Priour Brothers Ranch, Ingram, Texas,
for the purpose of continued
maintenance of this herd and thereby
enhancement of the survival of the
species.

PRT-706067
Applicant: Timothy Wald, Houston, TX

The applicant requests a permit to
import a trophy from a bontebok
(Damaliscus dorcas dorcas) which was
a member of a captive herd maintained
by V. Pringle, Bedford, Cape Province,
Republic of South Africa. The herd is
maintained for the purpose of sport
hunting. The applicant contends that
permission to import this trophy will
enhance the likelihood of the continued
maintenance of this herd and therefore
enhance the likelihood of the survival of
the species.

PRT-708885

Applicant: International Animal Exchange,
Ferndale, MI

The applicant requests a permit to
purchase in foreign commerce and
import from Metro Toronto Zoo in
Canada, then export to the Taipei
Municipal Zoo in Taiwan, five surplus
ringtail lemurs (Lemur catta) for the
purpose of enhancement of the survival
of the species through conservation
education.

PRT-$74784

Applicant: Texas Parks and Wildlife
Department Austin, TX

The applicant requests an amendment
of their current permit to include the
take (harassment) of least terns (Sterna
antillarum) and northern Aplomado
falcons (Falco femoralis) for the purpose
of research.

PRT-702631

Applicant: U.S. Fish & Wildlife Service,
Regional Director, Region One Portland,
OR

The applicant requests an amendment
to their current permit to take additional
species of wildlife and plants for
scientific purposes and the enhancement
of propagation or survival in accordance
with recovery plans, listing, or other
Service work for those species.

PRT-709238
Applicant: Frank Murtland, Farmington Hills,
Mi

The applicant requests a permit to
import a trophy from a bontebok
(Damaliscus dorcas dorcas) which was
a member of a captive herd maitained
by Mr. M.]. D'Alton, Cape Proyince,
Republic of South Africa. The herd is
maintained for the purpose of sport
hunting. The applicant contends that
permission to import the trophy will
enhance the likelihood of the continued
maintenance of this herd and thereby
enhance the likelihood of the suryival of
the species.

PRT-709240

Applicani: Audrey Murtland, Farmington
Hills, MI

The applicant requests a permit to
import a trophy from a bontebok
(Damaliscus dorcas dorcas) which was
a member of & captive herd maintained
by Mr. J. D'Alton, Cape Province,
Republic of South Africa. The herd is
maintained for the purpose of sport
hunting. The applicant contends that
permission to import this trophy will
enhance the likelihood of the continued
maintenance of this herd and thereby
enhance the likelihood of the survival of
the species.

PRT-705976

Applicant: New York Zoological Society.
Bronx, New York

The applicant requests a permit to
import 15 hatchling Orinoco Crocodiles
(Crocodylus intermedius) from Thomas
Blohm, Crocodile Breeding Center,
Caracus, Venezuela, to grow the
hatchlings to a larger size in cooperation
with a “Headstart” program, and
reexport them to the Center for return to
the wild for the purpose of enhancement
of the propagation and survival of the
species.

PRT-709322
Applicant: Ken McConnell, Red Bluff, CA

The applicant requests a permit to
import 27 captive-born golden conures
(Aratinga guarouba) from Carterton
Breeding Aviaries, Oxford, England, for
the purpose of enhancement of
propagation.

Documents and other information
submitted with these applications are
available to the public during normal
business hours (7:45 am to 4:15 pm)
Room 611, 1000 North Glebe Road,
Arlington, Virginia 22201, or by writing
to the Director, U.S. Fish and Wildlife
Service of the above address,

Interested persons may comment on
any of these applications within 30 days
of the date of this publication by
submitting written views, arguments, or
a data to the Director at the above
address. Please refer to the appropriate
PRT number when submitting
comments.

Date: July 8, 1986.

R.K. Robinson,

Chief. Branch of Permits, Federa] Wildlife
Permit Office.

[FR Doc. 86-15754 Filed 7-11-86; 8:45 am|
BILLING CODE 4310-56-M

Minerals Management Service

Royalty Management Advisory
Committee, Production Accounting
and Auditing System Onshore
Conversion Working Panel; Meeting

AGENCY: Minerals Managemen! Service
(MMS), Interior.

ACTION: Notice of Meeting.

SUMMARY; The Minerals Management
Service (MMS), Royalty Management
Program, hereby gives notice that the
Production Accounting and Auditing
System (PAAS) Onshpre Conversion
Working Panel, established by the
Royalty Management Advisory
Commitiee, will meet in Lakewood,
Colorado, at the location and on the
dates indicated below.

The PAAS Onshore Conversion
Working Panel will submit
recommendations to the Advisory
Committee regarding the feasibility and
practicality of converting onshore
Federal and/or Indian leases to PAAS
as well as recommendations regarding
the report and finding of the Mineral
Lease Information Study. (See
Supplementary Information Section
below.) The Panel will also advise if
there are other alternatives that should
be considered. The Panel held their last
meeting on March 26-28, 1986, which
was announced in the Federal Register
on March 20, 1986.

DATES: The PAAS Onshore Conversion
Working Panel will meet at the Sheraton
Inn Hotel, 360 Union Boulevard,
Lakewood, Colorado, July 31, and
August 1, 1986.

The Panel will meet from 8 a.m. to 5
p.m. daily. If the meeting is completed in
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less than the two days scheduled, the
panel will adjourn upon such
completion.

The public is invited to attend these
meetings and make oral or written
comments. A time will be set aside by
the Panel chairperson during which the
public will be invited to make oral
comments. Written comments should be
submitted by August 15, 1986, to the
address listed below.

FOR FURTHER INFORMATION CONTACT:
Vernon B. Ingraham, Minerals
Management Service, Royalty
Management Program, Office of
External Affairs, Denver Federal Center,
Building 85, P.O. Box 25165, Mail Stop
660, Denver, Colorado 80225, telephone
number (303) 231-3360, (FTS) 326-3360.

SUPPLEMENTARY INFORMATION: MMS
implemented PAAS for all reporters of
offshore lease production and for a
select number of reporters of onshore
lease production who were included in
the pilot phase of the PAAS
implementation. Although most of the
royalties are generated by Federal oil
and gas production from offshore leases,
there are relatively few offshore Federal
leases and wells compared to onshore
Federal leases and wells. A Department
of the Interior (DOI) project, the Mineral
Lease Information Study, was begun in
the fall of 1985 to evaluate the cost
effectiveness of PAAS and to
recommend whether additional onshore
Federal and Indian leases should be
converted to PAAS.

The PAAS Onshore Conversion
Working Panel is one of six working
panels established by the Royalty
Management Advisory Committee. The
panels are composed of both Advisory
Committee members and non-
Committee members, and were
established to provide the Advisory
Committee with analyses of specific
issues and proposed recommendations,
Panel recommendations will be
reviewed by the Advisory Committee,
which will then decide what advice and
recommendations to give to the DOI and
the MMS. Although the panels may meet
with DOI or MMS staff members to
obtain information they require in
conducting their analyses, advice and
recommendations of the panel willl be
made to the Advisory Committee and
not to the DOI or the MMS,

Dated: July 8. 19886.

John B. Rigg,

Acting Director. Minerals Management
Service.

[FR Doc. 86-15803 Filed 7-11-88; 8:45 am|
BILLING CODE 4310-MR-M

National Park Service

Martin Luther King, Jr., National
Historic Site and Preservation District
Advisory Commission; Meeting

Notice is hereby given in accordance
with the Federal Advisory Commission
Act that a meeting of the Martin Luther
King, Jr., National Historic Site Advisory
Commission will be held at 10:00 a.m. on
Wednesday, July 23, 1986, at the Martin
Luther King, Jr., Center for Non-Violent
Social Change, Inc., Freedom Hall, Room
261, 449 Auburn Avenue, NE., Atlanta,
Georgia 30312.

The purpose of the Martin Luther
King, Jr., National Historic Site Advisory
Commission is to consult with the
Secretary of the Interior on matters of
planning, developing and administration
of the Martin Luther King, Jr., National
Historic Site. The purpose of this
meeting will be to update the
Commission on park activities and
operations,

The meeting will be open to the
public; however, facilities and space for
accommodating members of the public
are limited. Any member of the public
may file with the Commission a written
statement concerning the matters to be
discussed.

Persons wishing further information
concerning the meeting or who wish to
submit written statements may contact
Randolph Scott, Superintendent, Martin
Luther King, Jr., National Historic Site,
522 Auburn Avenue, NE., Atlanta,
Georgia 30312; Telephone 404-331-5190.
Minutes will be available approximately
4 weeks after the meeting.

Dated: July 3, 1986.

C.W. Ogle,

Acting Regional Director, Southeast Region.
[FR Doc. 86-15724 Filed 7-11-86; 8:45 am]
BILLING CODE 4310-70-M

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 731-TA-287 (Final)]
In-Shell Pistachio Nuts From Iran

Determination

On the basis of the record ! developed
in the subject investigation, the
Commission determines, pursuant to
section 735(b) of the Tariff Act of 1930
(19 U.S.C. 1673(b)), that an industry in
the United States is threatened with
material injury by reason of imports
from Iran of pistachio nuts, not shelled,

! The record is defined in § 207.2(i} of the
Commission's Rules of Practice and Procedure (19
CFR 207.2{i)).

provided for in item 145.26 of the Tariff
Schedules of the United States, which
have been found by the Department of
Commerce to be sold in the United
States at less than fair value (LTFV).
The Commission further determines that
the threat of material injury would not
have resulted in actual material injury
but for the suspension of liquidation.? In
addition, since the Commission finds
that there is only a threat of material
injury, the question of critical
circumstances is not addressed.?

Background

The Commission instituted this
investigation effective March 11, 1988,
following a preliminary determination
by the Department of Commerce that
imports of certain in-shell pistachio nuts
from Iran were being sold at LTFV
within the meaning of section 731 of the
Act (19 U.S.C. 1673). Notice of the
institution of the Commission’s
investigation and of a public hearing to
be held in connection therewith was
given by posting copies of the notice in
the Office of the Secretary, U.S.
International Trade Commission,
Washington, DC, and by publishing the
notice in the Federal Register of April 2,
1986 (51 FR 11359). The hearing was held
in Washington, DC, on May 21, 19886,
and all persons who requested the
opportunity were permitted to appear in
person or by counsel.

The Commission transmitted its
determination in this investigation to the
Secretary of Commerce on July 8, 1986.
The views of the Commission are
contained in USITC Publication 1875
(July 1986), entitled "In-Shell Pistachio
Nuts from Iran: Determination of the
Commission in Investigation No. 731~

2This determination is based on section
735{b}{4)(B) of the Tariff Act of 1930 which states:

If the final determination of the Commission is
that there is no material injury but there is threat of
material injury, then its determination shall also
include a finding as to whether material injury by
reason of the imports of the merchandise with
respect to which the (Department of Commerce) has
made an affirmative determination under
subsection (a) of this section would have been
found but for any suspension of liquidation of
entries of the merchandise.

19 U.S.C. 1873d(b)(4)(B).

3 Since the Department of Commerce
affirmatively found critical circumstances, section
735(b)(4)(A) of the Tariff Act of 1830 requires that:
the final determination of the Commission shall
include a finding as to whether the material injury is
by reason of massive imports described in
subsection (a)(3) to an extent that, in order to
prevent such material injury from recurring, it is
necessary to impose the duty imposed by section
731 retroactively on those imports.

19 U.S.C. 1673d(b)(4)(A). Since we do not find that
there is “material injury” but only threat of material
injury, the statute does not allow us to reach the
question of imposing retroactive antidumping
duties.
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TA-287 (Final) Under the Tariff Act of
1930, Together With the Information
Obtained in the Investigation."

The Commission transmitted its
determination in this investigation to the
Deputy Assistant Secretary for Import
Administration of the Department of
Commerce on July 8, 1986. The views of
the Commission are contained in USITC
Publication 1875 (July 1986), entitled “In-
Shell Pistachio Nuts from Iran:
Determination of the Commission in
Investigation No. 731-TA-287 (Final)
Under the Tariff Act of 1930, Together
With the Information Obtained in the
Investigation."

Issued: July B, 1986.

By order of the Commission:

Kenneth R, Mason,

Secretary.

[FR Doc. B-15775 Filed 7-11-86; 8:45 am|
BILLING CODE 7020-02-M

INTERSTATE COMMERCE
COMMISSION

|Finance Docket No. 30389 (Sub-No. 2)
et al.]?

Seaboard System Railroad Inc. and
Southern Railway Co.,Trackage Rights;
Notice of Exemption

On June 24, 1986, Norfolk and Western
Railway Company (NW), Seaboeard
System Railroad, Inc. {Seaboard) and
Southern Railway Company (Southern)
filed a notice of exemption under 49 CFR
1180.2(d)(7) and 1180.4(g)(1), as
amended. for an extension of temporary
frackage rights operations previously
exempted from Commission regulation
in Finance Docket Nos. 30389, 30390, and
30391* and further extended for six
months from January 1, 1986, to July 1,
1986, in Finance Docket Nos. 30389 (Sub-
No. 1), 30390 (Sub-No. 1), and 30391
(Sub-No. 1).#

This transaclion extends for 90 days
beginning July 1. 1986, to October 1,

1986, unless subsequently extended, and
exempts from regulation (1) NW and
Southern’s temporary trackage rights
over Seaboard between St. Paul, VA
(milepost 42.2) and Frisco, TN (milepost
89.24), a distance of approximately 47
miles; (2) Seaboard’s temporary
trackaged rights over Southern between

' Embraces ulso Finance Docket No. 30390 (Sub-
No. 2), Norfolk amd Western Railway Company and
uthern Roilway Company—Trackage Rights—
board System Railroad. Inc. and Finence
No. 30391 (Sib-No. 2). Norfolk anid Western
way Campany. Southern Railway Company.,

o Interstate Railroad Company—Jjoint Use.
Decision served January 25, 1984 [nol printed).

' Notice of Exemption served January 9. 1986 {not

bonted)

Appalachia, VA (milepost 0.74) and
Frisco, TN [milepost 48.48T), a distance
of approximately 46 miles; and (3)
temporary overhead trackage rights for
the joint operation by NW, Southern and
Interstate Railroad Company, a
subsidiary of Southern, of interroad
trains between Norton (milepost N-
465.8) and Carbo (milepost N-434.5) VA
and Bulls Gap, TN (milepost 87.0TC).*

Since the transaction involves
trackage rights and the renewal of
trackage rights based upon a written
agreement, and are not filed or sought as
a responsive application in a rail
consolidation proceeding, they fall
within the class of transactions
described in 49 CFR 1160.2(d)(7), which
the Commission has found to be exempt
under 48 U,S.C. 10505. See Ex Parte No.
282 (Sub-No. 9), Railroad Consolidation
Procedures—Trackage Rights
Exemption, 1 1.C.C. 2d 270, served April
19, 1885.

As a condition to the use of this
exemption, any employees affected by
the trackage rights agreement shall be
protected pursuant to Norfolk and
Western Ry. Co.—Trackage Rights—
BN, 354 1.C.C. 605 (1978), as modified by
Mendocine Coast Ry., Inc.—Lease and
Operate. 360 1.C.C. 653 (1980). This
notice is filed under 49 CFR 1180.2(d)(7).
Petitions to revoke the exemption under
49 U.S.C. 10505{d) may be filed at any
time. The filing of a petition to revoke
will not stay the transaction.

Dated: July 8, 1986.

By the Commission, Jane F. Mackall,
Director, Office of Proceedings.

Noreta R. McGee,

Secretary.

[FR Doc. 86-15743 Filed 7-11-86: 8:45 am|
BILLING CODE 7035-01-M

[Docket No. AB-55 (Sub-No. 178X)]

Seaboard System Railroad, Inc.,
Abandonment in Monroe County, AL;
Exemption

AGENCY: Interstate Commerce
Commission.

AcTION: Notice of exemption.

Station 187 + 87, in Monroe County, AL
subject to standard employee protective
conditions.

DATES: This exemption is effective on

August 13, 1986. Petitions to stay must

be filed by July 24, 1986, and petitions

for reconsideration must be filed by

August 4, 1986.

ADDRESSES: Send pleadings referring to

Docket No. AB-1 (Sub-No. 178X) to:

(1) Office of the Secretary, Case Control
Branch, Interstate Commerce
Commission, Washington, DC 20423

(2) Petitioner’s representative: Charles
M. Rosenberger, 500 Water Street,
Jacksonville, FL 32202,

FOR FURTHER INFORMATION CONTACT:

Donald . Shaw, Jr., (202) 275-7693.

SUPPLEMENTARY INFORMATION:

Additional information is contained in

the Commission’s decision. To purchase

a copy of the full decision write to T.S.

InfoSystems, Inc., Room 2229, Interstate

Commerce Commission Building,

Washington, DC 20423, or call 289-4357

(DC Metropolitan area) or toll free (800)

424-5408.

Decided: July 2. 1986.

By the Commission, Chairman Gradison,
Vice Chairman Simmons, Commissioners
Sterrett, Andre and Lamboley.

Noreta R. McGee,

Secretary.

[FR Doc. 86-15745 Filed 7-11-86; 8:45 am]
BILLING CODE 7035-01-M

- — —

DEPARTMENT OF LABOR

Employment and Training
Administration

Labor Certification Process for the
Temporary Employment of Aliens in
Agriculture; 1986 Adverse Effect Wage
Rates

AGENCY: Employment Service,
Employment and Training
Administration, Labor,

ACTION: Notice of Adverse Effect Wage
Rates for 1986.

SUMMARY: The Interstate Commerce
Commission exempts from the prior
approval requirements of 49 U.S.C. 10903
el. seq.. the abandonment by Seaboard
System Railroad. Inc., of 1.46 miles of
rail line, known as the M&R Branch,
Mobile Division, from approximately
Valuation Station 90 + 81 to Valuation

4 By notice of exemption served February 25,
1985. in Finance Dacket No. 30582 (Sub-No. 1), NW's
operalion of the properties of Interstale was
exempted from regulation. The transaction was
consummated in part on November 1, 1885,

summARY: The Director, U.S.
Employment Service, announces 1986
adverse effect wage rates (AEWRs), that
is, the minimum wage rates which the
Department of Labor has determined
must be offered and paid to U.S. and
alien workers by employers of
temporary alien agricultural workers.
AEWRs are established and set to
prevent the employment of these aliens
from adversely affecting wages of
similarly employed U.S. workers.

EFFECTIVE DATE: August 1, 1986.
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FOR FURTHER INFORMATION CONTACT:
Mr. Thomas M. Bruening, Telephone:
202-376-6228,

SUPPLEMENTARY INFORMATION:
Requirement of Notice

The Department of Labor (DOL) has
published regulations at 20 CFR Part
655, Subpart C, for the certification of
non-immigrant aliens for temporary
employment in the United States in
agriculture and logging. These
regulations require the Director, United
States Employment Service (USES), to
cause a notice to be published in the
Federal Register each calendar year,
announcing the adverse effect wage
rates (AEWRs) for agricultural workers
(except sheepherders) in fourteen States
and for sugar cane workers in Florida.
20 CFR 655.207(b).

Agricultural Adverse Effect Wage Rates:
1986

Based upon U.S. Department of
Agriculture (USDA) Quarterly Wage
Survey data and the methodology set
forth at 20 CFR 855.207(b)(1), DOL has
computed the 1986 AEWRs. The AEWRs
set forth in the table below have been
computed using the methodology
adopted by DOL by rulemaking on July
2, 1986. 51 FR 24138. The AEWR for each
State has been changed from last year's
AEWR by the same percentage change
as the percentage change between 1980
and 1985 in the USDA annual average
hourly wage rates for field and livestock
workers (combined) based on the USDA
quarterly survey.

The 1986 AEWRs, along with the 1985
AEWRs and the percentage changes in
the various rates over the year, are
published in the table below.

Agricultural Adverse Effect Wage Rates: 1986

1985 | 1g86 | 199510
State AEWR | AEWR percent
AN i vemgoeesd 420 530 +262
G 49 487 -08
416 439 +55
6.06 5.30 -125
491 4.29 -126
4.26 451 +59
463 460 -08
4186 439 +55
447 4.70 +51
432 4.56 +58
4.18 4.39 +55
420 5.04 +20.0
4.40 464 +55
464 472 +1.7
449 449 0

Signed at Washington, DC, this 3rd of July,
1986.

Richard C. Gilliland,

Director, U.S. Employment Service.
[FR Doc, 86-15722 Filed 7-11-86; 8:45 am|

BILLING CODE 4510-30-M

Investigations Regarding
Certifications of Eligibility To Apply for
Worker Adjustment Assistance;
Amerada Hess Corp., et al.

Petitions have been filed with the
Secretary of Labor under section 221 (a)
of the Trade Act of 1974 ("the Act") and
are identified in the Appendix to this
notice. Upon receipt of these petitions,
the Director of the Office of Trade

Adjustment Assistance, Employment
and Training Administration, has
instituted investigations pursuant to
section 221(a) of the Act.

The purpose of each of the
investigations is to determine whether
the workers are eligible to apply for
adjustment assistance under Title II,
Chapter 2, of the Act. The investigations
will further relate, as appropriate, to the
determination of the date on which total
or partial separations began or
threatened to begin and the subdivision
of the firm involved.

The petitioners or any other persons
showing a substantial interest in the
subject matter of the investigations may
request a public hearing, provided such
request is filed in writing with the
Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than July 24, 1986.

Interested persons are invited to
submit written comments regarding the
subject matter of the investigations to
the Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than July 24, 1986.

The petitions filed in this case are
available for inspection at the Office of
the Director, Office of Trade Adjustment
Assistance, Employment and Training
Administration, U.S. Department of
Labor, 601 D Street, NW., Washington,
DC 20213.

Signed at Washington, DC this 30th day of
June 1986.

Marvin M. Fooks,

Director, Office of Trade Adjustment
Assistance, ;

APPENDIX
Patitioner Union Workars of Former Workers of— Location mg:& g:éfg Petition No Afticles produced
Amerada Hess Corp. (workers) .. Willistan, ND ....... 6/16/86 6/9/86 | TA-W-17,584 | Off and gas well service.
Boslon Gear (USWA).............ceuimsmstsmens Quincy, MA 6/16/86 6/6/86 | TA-W-17585 | Speed reducers and sprockets,
D'Gala, Inc. (workers) Miami, FL ........ 6/16/86 | ©/13/86 | TA-W-17.586 | Men's sporiswear, trouser, shirs.
E.W. Moran Drillings Co., Inc. (workers) ... Wichils Falls, TX. 6/16/86 6/9/86 | TA-W-17.587 | Drilling services ol and gas.
Felmont Ol Corp. (workers) Mid! ™ 6/16/86 6/9/86 | TA-W-17,588 | Oil and gas products and production,
Gilson Brothers Co, (workers) L gton, KY 6/16/86 6/3/86 | TA-W-17,589 Ouldoor power equipment.
Good Luck Glove Co. (ACTWU)......... .| Georgianna, AL 6/16/86 | ©8/12/86 | TA-W-17.590 | Cotton work gloves.
Hydro Static Tubing Testors (workers)..... Williston, ND.. 6/9/86 | 5/27/86 | TA-W-17.591 Oit weil rigs sarvice.
Punxsutawney Sportswear (WOrKers) ............cc. ... Py 6/16/86 | 6/11/86 | TA-W-17,582 | Women's blouses.
S WL JRCK (WORKBINSY. it et st ionse cammbassoasi T Buckh 6/16/86 | 6/13/86 | TA-W-17.593 Drilling ol and gas.
Snyder Logging, Inc. (workers)............. Grayville, IL. 5/5/86 6/2/86 | TA-W-17.594 Crude oil
Snyder Compietion, Inc. (workers) ... N, 6/5/86 6/2/86 | TA-W-17,595 Do.
Western Co. of North America (The) (workers) ...............cc...... 7 6/16/86 | 6/13/86 | TA-W-17,596 | Ol well services.
Beloit Corp., (IAM)....... : 6/5/86 6/3/86 | TA-W-17.507 Papermaking machinery,
Beverly Rose Sportswear, Inc. (ILGWWU) 5/27/86 | 5/19/86 | TA-W-17,598 Ladies’ sportswear.
Carol Ann Fashions, INC. (WOTKEIS)..............c.rormreesssesssessssnncomeenes] HaStNG, PA..... 8/10/86 | 5/15/86 | TA-W-17.589 | Women's dress and sportswear.
Dresser-Guiberson (workers) ... 6/12/85 | 5/22/86 | TA-W-17.600 | Ol well services.
DeSoto Penaljo Shoe Co. (UFCW). i : 6/6/86 6/3/86 | TA-W-17.601 Ladies” dress shoes.
Eagle Enterprises (workers).................. || Williston, NO... 6/5/86 | 5/20/86 | TA-W-17,602 | Oil well services.
E bur Autc les (workers) .| West Allis, W| 6/10/86 6/6/86 | TA-W-17,603 Excalibur cars,
General Housewares Corp. (ABGWU), K: wi 6/10/86 6/3/86 | TA-W-17,604 | Aluminum cookware.
International Playtex, Inc. (workers)... M . GA 6/5/86 6/3/86 | TA-W-17,605 | Women's undergarments.
River Weaving Corp. (workers) Esmond, Rl.......... 6/16/86 6/5/86 | TA-W-17.606 | Greige goods, broad woven synthetic fabrics, woven lnings
for domestic apparel,
Roane Alloys Div., S or Metals & Mi (workers),....| Rockwood, TN..........| 8/12/86 | 6/10/88 | TA-W-17.607 | Femmo manganese alloys.
SKF McQuay-Norris Manufacturing Div. (UAW) ......................| St. Louis, MO....... 6/12/86 | 4/23/86 | TA-W-17.608 | Small engine piston rings, transmission sealing, rings.
Waeslinghouse Electric Corp., Medium AC Motor Div. (IUE)..... Cheektowaga, NY ... 6/10/86 6/2/86 | TA-W-17,609 | Medium AC motors and components,
Wilson Drilling Co. (workers)..... o] SOMINOIE, TX i.ovvvoreisrssonsannss 6/3/86 | 5/29/86 | TA-W-17.610 | Oil and gas drilling.

|FR Doc. 86-15723 Filed 7-11-86; 8:45 am)|
BILLING CODE 4510-30-M
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NUCLEAR REGULATORY
COMMISSION

[Docket No. STN 50-530]

Arizona Public Service Company, et al.;
Receipt of Antitrust Information

Arizona Public Service Company,
acting on behalf of itself and the Salt
River Project Agricultural Improvement
and Power District, El Paso Electric
Company, Southern California Edison
Company, Public Service Company of
New Mexico, Los Angeles Department
of Water and Power, and Southern
California Public Power Authority, has
submitted antitrust information in
conjunction with the application for an
operating license for a pressurized water
reactor, known as Palo Verde Nuclear
Generating Station, Unit 3, located in
Maricopa County, Arizona,
approximately 50 miles west of Phoenix.
The data submitted contain antitrust
information for review, pursuant to NRC
Regulatory Guide 9.3, necessary to
determine whether there have been any
significant changes since the
construction permit review.

On completion of the staff antitrust
review, the Director of Nuclear Reactor
Regulation will issue an initial finding as
to whether there have been "significant
changes" under section 105c(2) of the
Atomic Energy Act. A copy of this
finding will be published in the Federal
Register and will be sent to the
Washington, DC and local public
document rooms and to those persons
providing comments or information in
response to this notice. If the initial
finding concludes that there have not
been any significant changes, requests
for reevaluation may be submitted for a
period of 30 days after the date of the
Federal Register notice. The results of
any reevaluation that are requested will
also be published in the Federal Register
and copies sent to the Washington, DC
and local public document rooms.

A copy of the general information
portion of the application for an
operating license and the antitrust
information submitted is available for
public examination and copying for a
fee at the Commission’s Public
Document Room, 1717 H Street NW.,
Washington, DC. 20555, and in the local
public document room at the Phoenix
Public Library, Business, Science and
Technology Department, 12 East
McDowell Road, Phoenix, Arizona
85004.
~ Any person who desires additional
information regarding the matter
covered by this notice, or who wishes to
have views considered with respect to

significant changes related to antitrust
matters which have occurred since the
antitrust settlement, should submit such
requests for information or views to the
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Director, Planning & Program Analysis
Staff, Office of Nuclear Reactor
Regulation.

Dated at Bethesda, Maryland, the 2nd day
of July, 19886.

For the Nuclear Regulatory Commission.
Jesse L. Funches,
Director, Planning and Program Analysis
Staff, Office of Nuclear Reactor Regulation.
[FR Doc. 86-15802 Filed 7-11-86; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-341; License No. NPF-43;
EA 86-61)

Detroit Edison Co. (Fermi-2); Order
Modifying License (Effective
Iimmediately)

Detroit Edison Company (DECo or
Licensee) is the holder of Facility
Operating License No. NPF-43 which
authorizes the licensee to operate the
Fermi-2 facility in Newport, Michigan.

1

On July 1, 1985, a reactor operator,
about an hour into his shift, while
withdrawing control rods to achieve
criticality on his first attempt ever to
bring a commercial power reactor
critical, pulled 11 rods in Group 3 to the
full out position, rather than position 04
required by the rod pull sheet, This
resulted in the reactor prematurely
reaching criticality although this was not
fully recognized until July 5, 1985.

While pulling the 11th control rod in
Group 3, the Short Period Alarm
annunciated five times and the pen for
the Channel A Source Range Monitor
failed to ink for about three minutes.
When the pen began inking again the
count rate was increasing. At about the
same time, the rod pull error was
recognized and the reactor operator
began reinserting the 11 rods. Mr. Aniol,
the Nuclear Shift Supervisor, was called
and he came out of his office to consult
with the reactor operator. The Nuclear
Shift Supervisor who was also
responsible for directing his first start up
of a commercial power reactor,
reviewed the event with the reactor
operator and Shift Technical Advisor in
Training and determined that the reactor
had not gone critical. He then authorized
recommencing of rod pulls. In making
this decision he did not consult with the
Shift Reactor Engineer. the Shift

Operations Advisor or the Shift
Technical Advisor, However, after the
recommencement of rod pulling he did
contact the Operations Supervisor at his
home and briefly discussed the event
with him.

During the event both the Nuclear
Shift Supervisor and the Nuclear
Assistant Shift Supervisor were in the
Shift Supervisor's office. While the rod
pull error was documented in a number
of records, it was not recorded in the
control room log or the Shift
Supervisor's log. The Nuclear
Supervising Operator in charge of the
control room with responsibility for the
control room log did not learn of the
event until after the shift was over.
Neither the Shift Operations Advisor nor
the Shift Technical Advisor was
observing the rod pulling nor was aware
of the incident at the time it happened.
The violations identified during this
event are described in the Notice of
Violation and Proposed Imposition of
Civil Penalties which accompanies this
Order.

1

In view of the above, the NRC has
concluded there was insufficient
supervision of licensed activities in the
control room on July 1-2, 1986, during
startup. There was no special attention
given to the inexperienced reactor
operator on his first criticality
experience with power reactors. There
was no special attention given by the
inexperienced Nuclear Shift Supervisor
on his first criticality experience at a
power reactor. The Nuclear Shift
Supervisor, who is responsible for
oversight of plant operations, did not
demonstrate adequate appreciation for
the need to assure that operators strictly
followed procedures, for the need to use
the senior operators and advisors as a
team, and for the need for good
communication, logs and general
awareness of activities by control room
personnel. In addition, the Nuclear Shift
Supervisor demonstrated a lack of
appreciation of the potential
significance of the event by failing to
require an adequate evaluation of the
situation before authorizing
recommencement of rod pulling. I have
concluded that further oversight in the
control room is necessary to provide
reasonable assurance that operation of
the facility will be in compliance with
Commission requirements. I have also
concluded that further training and
examination of the Nuclear Shift
Supervisor is necessary to assure that
he understands the responsibilities of a
supervisor of licensed activities and
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duties of a reactor operator. Therefore, 1
have determined the public health and
safety requires that the actions in this
Order be effective immediately. In
addition, since the purpose of this Order
is to assure that the facility will operate
in compliance with existing Commission
requirements, I have determined that
this Order is not a backfit within the
meaning of 10 CFR 50.109 of the
Commission's Regulations.

v

In view of the foregoing, pursuant to
sections 103, 107, 161i and 1610 of the
Atomic Energy Act of 1954, as amended,
and the Commission’s regulations in 10
CFR 2.204 and 10 CFR Part 50 and 55, It
Is Hereby Ordered, Effective
Immediately, That The Licensee:

(A) Submit a control room audit
program to the Regional Administrator,
Region III within two weeks of the date
of this Order and shall implement it
following approval by the Regional
Administrator, The program shall
include at least the following:

(1) Unannounced audits, at least one
each shift each week to be conducted at
varying times on the shift (beginning,
middle, end, etc.) and to cover each shift
team.

(2) Each audit to be conducted by at
least one corporate manager assisted by
an employee or consultant not reporting
to plant management who either (a) has
been qualified as a SRO at a licensed
facility, and has had satisfactory
experience supervising licensed
operations at a nuclear power reactor
for which he has held a license, and is or
becomes familiar with operations and
procedures at Fermi before commencing
this audit or (b) has similiar
qualifications, such as being a certified
instructor. The persons appointed to
conduct the audit must be approved by
the Regional Administrator.

(3) The audits shall include
examination of: procedural compliance;
awareness of plant status and
fulfillment of the duties and
responsibilities of control raom
personnel including, operators,
supervisors, and shift advisors: post-trip
and post-event evaluations; personnel
errors; log keeping: and control room
decorum, discipline, and attitude for the
purpose of monitoring safe operations in
compliance with Commission
requirements.

(4) Sufficient documentation of each
audit shall be kept to permit a corporate
and NRC review of findings and
development of recommendations as
appropriate to assure continued safe
operation in compliance with
Commission requirements. The program
shall also provide for a final report to be

submitted to the Regional Administrator
describing the findings and
recommendations and actions taken or
to be taken as a result of the
recommendations or, if no action is to be
taken on a recomendation, an
explanation of the basis for no action.

(B) Shall not assign Mr. D. Aniol,
Nuclear Shift Supervisor, to duties
associated with operation of Fermi-2
which require a Senior Reactor Operator
License or a Reactor Operator License
without at least 30 days prior to the
Regional Administrator at which time
the licensee shall demonstrate that Mr.
Aniol has been adequately trained and
examined, including simulator exercises,
to assure that he will properly perform
and supervise licensed operations,

\'%

The Regional Administrator, Region
1L, may relax or terminate any of the
above conditions for good cause.

VI

The Licensee or any other person
whose interest is adversely affected by
this Order may request a hearing on this
Order. Any request for hearing shall be
submitted to the Director, Office of
Inspection and Enforcement, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, within 30 days of
the date of the Order. A copy of the
request shall also be sent to the General
Counsel at the same address and to the
Regional Administrator, Region 111, 799
Roosevelt Road, Glenn Ellyn, Illinois
60137. If a person other than the
Licensee or the Nuclear Shift Supervisor
requests a hearing, that person shall set
forth with particularity the manner in
which the petitioner’s interest is
adversely affected by this Order and
should address the criteria set forth in
10 CFR 2.714(d). An answer to this
Order or a Request for Hearing shall not
stay the immediate effectiveness of
Section IV of this Order.

If a hearing is to be held concerning
this Order, the Commission will issue an
Order designating the time and place of
hearing. If a hearing is held, the issue to
be considered at such hearing shall be
whether this Order shall be sustained.

Dated at Bethesda, Maryland this 3rd day
of July 198s.

For the Nuclear Regulatory Commission.
James Taylor,

Director. Office of Inspection and
Enforcement.

{FR Doc. 86-15801 Filed 7-11-86; B:45 am|]
BILLING CODE 7590-01-M

OFFICE OF SCIENCE AND
TECHNOLOGY POLICY

Correction to Coordinated Framework
for Regulation of Biotechnology

AGENCY: Executive Office of the
President, Office of Science and
Technology Policy.

ACTION: Correction of June 26, 1986
announcement of policy.

SUMMARY: On June 26, 1988, the Office of
Science and Technology Policy
published in the Federal Register (51 FR
23302) a "Coordinated Framewaork for
Regulation of Biotechnology", that
included Statements of Policy from
several agencies. Inadvertantly omitted
were the signature blocks at the end of
the Statements of Policy for the Food
and Drug Administration, the
Environmental Protection Agency, the
U.S. Department of Agriculture, the
Occupational Safety and Health
Administration, and the National
Institutes of Health.

Corrections: This notice corrects this
omission by amending the June 28, 1986
notice. The following signature blocks
should be appended to these statements
respectively, at the designated points:

1, At the end of the Department of
Health and Human Services, Food and
Drug Administration, Statement of
Policy for Regulating Biotechnology
Products (51 FR 23313) after the
concluding section, International
Aspects, and sentence, “FDA is
committed to the policy described in the
section entitled ‘International Aspects'
in the Office of Science and Technology
Policy General Preamble, published in
today's Federal Register”, insert:

Frank E. Young, M.D., Ph.D,,
Commissioner of Food and Drugs.
April 25, 1986.

2. At the end of the Enviromental
Protection Agency, Statement of Policy;
Microbial Products Subject to the
Federal Insecticide, Fungicide, and
Rodenticide Act and the Toxic
Substances Control Act (51 FR 23336)
after the concluding phrase *. . .
assigned OMB control numbers 2070-
0012 and 2070-0069", insert:

Dated: May 27, 1986.
Lee M. Thomas,
Administrator.

At the end of the Department of
Agriculture Final Policy Statement for
Research and Regulation of
Biotechnology Processes and Products
(51 FR 23347) after the concluding
phrase ". . . the Forest Research
Assistance Act (18 U.S.C. 582a-582a~
582a-7)", insert:
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Dated: May 2. 1986.
Karen Darling,
Acting Assistant Secretary Marketing and
luspection Services.

Dated: May 2, 1986.

Orville G. Bentley,
Assistant Secretary Science and Education,

At the end of the Department of
Labor, Occupational Safety and Health
Administration, Agency Guidelines on
Biotechnology, (51 FR 23349), aflter the
concluding phrase, . . . accidentially
created hazards", insert:

Signed at Washington, DC. this 25th day of
April 1986.

Patrick R. Tyson,
Acting Assistant Secretary of Labor.

At the end of the Department of
Health & Human Services, National
Institutes of Health, Stalement of Policy,
(51 FR 23350), after the concluding
phrase, “. . . from the other Federal
Ageney", insert:

Dated: May 5, 1986.

James B. Wyngaarden,

Director, National Institutes of Health.
Jerry D. Jennings,

Executive Director, Office of Science and
Technology Policy.

July 2, 19886.

[FR Doe. 86-15933 Filed 7-11-86; 8:45 am|
BILLING CODE 3170-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Rel. No. 15196; 812-6389]

Federated Funds; Application for an
Order To Permit the Purchase of
Insurance From an Affiliate and
Settlement of Claims Therefrom

July 8. 1986

Notice is herehy given that A.T. Ohio
Tax-Free Money Fund; American
Leaders Fund, In¢; Automated Cash
Management Trust; Automated
Governmen! Money Trust: EGT Money
Market Trust; Federated Bond Fund;
Federated Corporate Cash Trust;
Federated Exchange Fund, Ltd.;
Federated Floating Rate Trust;
Federated GNMA Trust; Federated
Growth Trust; Federated High Income
§nr::urities, Inc;; Federated High Quality
Stock Fund; Federated High Yield Trust;
Federated Income Trust; Federated
lpmrmedia!e Government Trust;
Federated Intermediate Nunicipal Trust;
I:(;dumled Master Trust; Federated
Short-Intermediate Government Trust;
'f"(:dcraled Short-Intermediate Municipal
{x-xnst: Federated Stock Trust; Federated
:S_tuck and Bond Fund, Inc.; Federated
Tax-Free Income Fund, Inc;; Federated
Tax-Free Trust; Federated U.S.

Government Fund; Fort Washington
Money Market Fund; FT International
Trust; Fund for U.S. Government
Securities, Inc.; Government Income
Securities, Inc.; High Yield Cash Trust;
Edward D. Jones & Co. Daily Passport
Cash Trust; Legg Mason Cash Reserve
Trust; Liberty U.S. Government Money
Maker Trust; Liguid Cash Trust;
Lutheran Brotherhood Fund, Inc:;
Lutheran Brotherhood Income Fund,
Ing; Lutheran Brotherhood Money
Market Fund; Lutheran Brotherhood
Municipal Bond Fund, Inc.; Money
Market Management; Money Market
Trust; Morgan Keegan Daily Cash Trust;
New York Tax-Free Trust; Tax-Free
Instruments Trust: Trust for Cash
Reserves; Trust for Short-Term U.S.
Government Securities; Trust for U.S.
Treasury Obligations; and all future
investment companies for which
subsidiaries or affiliates of Federated
Investors, Inc. ("Federated") serve as
investment adviser and/or principal
underwriter (collectively, the “Funds";
Federated and the Funds together
sometimes referred to as “Applicants")
421 Seventh Avenue, Pittsburgh, PA.
15219, filed an application on May 21,
1986, and an amendment thereto on July
7, 1986, pursuant to Section 17(b) of the
Investment Company Act of 1940
(“Act”), for a Commission order granting
an exemption from the provisions of
Section 17{a) of the Act to the extent
necessary to allow (i) an affiliate of
Applicants to provide the Funds with all
or a portion of the fidelity insurance
required pursuant to Section 17(g) of the
Act and Rule 17g-1 thereunder, and (ii)
the Funds to accept any settlement
which might arise from a claim made
pursuant to that insurance. All
interested persons are referred to the
applicationi on file with the Commission
for a statement of the representations
contained therein, which are
summarized below, and to the Act and
rules thereunder for the text of the
applicable provisions

According to the application, since
March 1, 1980, the Funds have been joint
insureds under a fidelity bond (*Bond")
issued by Aetna Casualty and Surety
Company ("Aetna Casualty”), a
subsidiary of Aetna Life and Casualty
Company (“Aetna"). Even though Aetna
Casualty became an affiliated person (or
an affiliated person of an affiliated
person) of the Funds on November 1,
1982, as a result of Aetna acquiring 87
percent of the stock of Federated, the
Bond was continued to the end of its
term in July 1985 pursuant to a no-action
letter granted by the Division of
Invesment Management (Ref. No. 83—
128-CC, Pub. Avail. Oct, 21, 1983). The
Bond was continued for the policy year

ending June 30, 1986, pursuant o an
exemptive order of the Commission
dated August 8, 1985 (Investment
Company Acl Release No. 14665) (“Prior
Order™).

The Fund's management believes that
the interests of the Funds would be best
served by allowing Aetna Casually to
continue to provide fidelity bond
coverage required by Section 17(g) of the
Act and Rule 17g-1 thereunder and
allowing for extra-judicial settlements of
claims (without further exemptive
orders), subject to the conditions set
forth below. Accordingly, Applicants are
now seeking an exemptive order
pursuant to Section 17(b) of the Act so
that the Funds can purchase all or part
of their fidelity bond coverage from
Aetna Casualty for the policy term
beginning on July 1, 1986, and all
subsequent periods.

Applicants undertake, as a condition
to the exemptive relief requested, that
the Funds would purchase all or part of
their fidelity bond coverage from Aetna
Casualty if, and only if, the Boards of
Directors, Trustees, or General Partner
of the Funds determine that:

(1) No carrier (or combination of
carriers) other than Aetna Casualty (or a
combination of carriers which would
include Aetna Casualty) can provide the
Funds with the fidelity bond coverage
required by Rule 17g-1 under the Act
(i.e., the presence of Aetna Casualty by
itself or in conjunction with other
carriers is required for the Funds lo
obtain the necessary coverage);

(2) Aetna Casualty would not charge
the Funds a higher premium for
whatever coverage it would provide
than it would charge for similar fidelity
bond coverage for unaffiliated funds
which are similarly situated to the
Funds; and

(3) Whether Aetna Casualty is the
sole carrier of the fidelity bond or
whether other carriers in combination
with Aetna provide fidelity bond
coverage to the Funds, the ultimate
fidelity bond coverage selected will
provide the best available protection for
the shareholders of the Funds, and the
Funds will incur the lowest cost
available consistent with such coverage.

Applicants represent that the Boards
must make these findings on each
occasion in the future before all or part
of the Funds’ fidelity bond coverage may
be purchased from Aetna Casualty.

With respect to the extra-judicial
settlement of claims on the Bond, the
Funds propose that, in order to insure
fairness and eliminate the possibility of
any overreaching, the officers of each
Fund would continue to be required to
report all losses covered under the Bond
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to the Boards. In the event of a loss, the
Board of the Fund in question, including
those directors who are not “interested
persons’ as that term is defined under
the Act (“Disinterested Directors'),
would determine the amount of such
loss, and if a majority of the Board and a
majority of the Disinterested Direclors
agree to the amount thereof, the Fund
will submil a claim for thal amount to
Aetna Casualty. In the event Aetna
Casualty made a settlement offer for
less than the amount submitted, the
adequacy of the settlement offer would
be evaluated by the Board of the Fund in
question, including the Disinterested
Directors. Such a settlement would be
accepted without the need for an
exemptive order or any other action
only if a majority of the Disinterested
Directors of the Board [upon the advice
of their independent counsel) and a
majority of the Board find that the
elements of Section 17(b) of the Act had
been met. The reasons for such Board's
action will be recorded in the minutes of
the Board, and made available for
inspection by the staff of the
Commission. The Board in question
must make these findings on each
occasion in the future before the Fund
settles any fidelity bond claim with
Aetna Casualty.

Applicants represent that these are
the same terms and conditions of the
Prior Order. On the basis of the
foregoing, Applicants submit that the
requested exemption is fair and
reasonable, does not involve
overreaching, and is consistent with the
protection of investors and the purposes
fairly intended by the policy and
provisions of the Act,

Notice is further given that any
interested person wishing to request a
hearing on the application may, not later
than July 30, 1988, at 5:30 p.m., do so by
submitting a written request setting
forth the nature of his interest, the
reasons for his request, and the specific
issues, if any, of fact or law that are
disputed, to the Secretary, Securities
and Exchange Commission, Washington,
DC 20549. A copy of the request should
be served personally or by mail upon
Applicant(s) at the address stated
above. Proof of service (by affidavit or,
in the case of an attorney-at-law, by
certificate) shall be filed with the
request. After said date an order
disposing of the application will be
issued unless the Commission orders a
hearing upon request or upon its own
motion,

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.

Jonathan G. Kalz,

Secretary.

|FR Doc. 86-15798 Filed 7-11-86; 8:45 am|
BILLING CODE 8010-01-M

[Rel. No. 34-23402; File No. SR-MSRB-86~
9]

Self-Regulatory Organizations; Order
Approving Proposed Rule Change by
Municipal Securities Rulemaking Board

The Municipal Securities Rulemaking
Board (“MSRB"), Suite 800, 1818 N
Street NW., Washington, DC 20036-2491,
submitted on May 19, 1986, copies of a
proposed rule change pursuant to
section 19(b)(1) of the Securities
Exchange Act of 1934 (*'Act”) and Rule
19b-4 thereunder, to amend MSRB rules
G-12(C) and G-15(C) on inter-dealer and
customer confirmations, respectively, to
require a specific designation if the
securities identified by the issuer or sold
by the underwriter are subject to federal
taxation.

Notice of the proposed rule change
was given in Securities Exchange Act
Release No. 23285 (51 FR 20569, June 5,
1986). No comments were received
regarding the proposal.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to the MSRB, and, in
particular, the requirements of section
15B and the rules and regulations
thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and hereby is approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: July 7, 1986.

Jonathan G. Katz,

Secretary.

[FR Doc. 86-15800 Filed 7-11-86; 8:45 am]
BILLING CODE 8010-1-M

[Rel. No. 34-23399; File No. SR-OCC-86-12]

Self-Regulatory Organizations; Notice
of Proposed Rule Change by Options
Clearing Corporation

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”), 15 U.S.C, 78s(b)(1), notice is
hereby given that on May 28, 1988, the
Options Clearing Corporation (*OCC")
filed with the Securities and Exchange
Commission a proposed rule change that

provides that money payments between
OCC and its Clearing Members shall be
made in immedialely available funds.
The Commission is publishing this
notice to solicit comment on the
proposed rule change.

1. Description

OCC's proposal would convert all
OCC money settlements to same-day
funds. Athough OCC currently settles
some transactions in same-day funds
(e.g., Treasury oplion exercises and
assignments, and foreign currency
DVPs), most OCC money seltlements
are effected in next-day of
clearinghouse funds (e.g., premiums,
margins, and index option exercises).

The proposal also would make certain
changes in OCC's cash management
procedures. Most notably, OCC
investment decisions regarding the
margin and other balances in OCC's
bank accounts would have to be made
by approximately 10:30 a.m. on the day
the funds are collected, rather than on
the following day, as is currently the
case. The proposed rule change would
amend the time-frames for margin
withdrawal requests in OCC Rule 608
and would authorize OCC to draft a
clearing member's bank account for
OCC's loss of overnight investment
income where the clearing member
failed to complete the withdrawal and
OCC was unable to invest those funds.

IL. OCC’s Rationale

OCC states in its filing that the
proposed conversion to same-day funds
settlements has compelling advantages
to OCC and its Clearing Members. Most
importantly, OCC believes that the shift
to same-day funds settlements will
significantly reduce OCC's transfer risk
from the failure of one of its clearing
banks. Because many of OCC's daily
money settlements currently take place
in next-day funds, those payments
cannot be effected by federal wire
transfers, which are irrevocable.
Instead, transfers are made by
exchanges of "depository transfer
checks," which may be subject to
charge-back in the event of the failure of
the transferor bank before “final
settlement” is made by the transferee
bank with OCC. As a result, at any
given time one or more days' worth of
transfers, which can amount to tens of
millions of dollars, are subject to
reversal in the event of the failure of a
transferor bank.

OCC believes that same-day funds
settlements will minimize this risk by
making it possible to effect interbank
funds transfers irrevocably via the
Federal Reserve wire transfer system.
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OCC believes that although transfer risk
is not unigue to OCC, OCC's key role as
issuer and guarantor of options traded
on U.S. securities exchanges and its
slatulory obligations as a registered
clearing agency necessitate this step to
minimize interbank funds transfer risk.

OCC states in its filing that the
proposed rule change is consistent with
the requirements of Section 17A of the
Act in that it will promote the prompt
and accurate settlement of securities
transactions and the public interest by
reducing significantly OCC's daily
settlement risks and moving the industry
toward a single standard for all money
settlements.

111. Request for Comments

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for se finding or (i)
as to whigh the self-regulatory
organization consents, the Commission
will by order approve such proposed
rule change or institute proceedings to
determine whether the proposed rule
change should be disapproved:

Interested persons can submit written
comments about the proposal by filing
six copies of their comments with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549. Copies of the
filing, all subsequent amendments, all
writien statements with respect to the
proposed rule change that are filed with
the Commission and all writien
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.5.C. 552, will be available for
inspection and copying in the
Commission’s Public Reference Section,
450 Fifth Street NW., Washington, DC
20549, Copies of the filing also will be
available for inspection and copying at
OCC's principal office. All comments
should refer to the file number in the
caption above and should be submitted
by Augus! 4, 1986,

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.

Dated: July 7, 1986.
Jonathan G. Kalz,
Secrelary. 2
[FR Doc. 86-15799 Filed 7-11-86; 8:45 am)|
BILLING CODE 2010-01-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

Petiticns for Exemption or Waiver;
West Virginia Northern Raiiroad et al.

In accordance with 48 CFR 211.9 and
211.41, notice is hereby given that seven
railroads have petitioned the Federal
Railroad Administration (FRA) for a
waiver of compliance with the
provisions of the Hours of Service Act
(83 Stat. 464, Pub. L. 91-169, 45 U.S.C.
64a(e)).

The Hours of Service Act currently
makes it unlawful for a railroad to
require specified employees to remain
on duty for a period in excess of 12
hours. However, the Hours of Service
Act contains a provision that permits a
railroad which employs not more than
15 employees who are subject to the
statute to seek an exemption from the
twelve hour limitation,

West Virginia Northern Railroad (WVN)

FRA Waiver Petition Docket No. HS—
86-7

The WVN seeks a continuation of a
previously issued exemption so that it
can permit certain employees o remain
on duty not more than 16 hours in any
24-hour period. The WVN states that it
is not their intention to employ a train
crew over 12 hours per day under
normal operating conditions, but that
this exemption, if granted, would help
their operation if they encountered
unusual operating conditions or
circumstances.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

Maryland and Pennsylvania Railrcad
(M&P)

FRA Waiver Petition Docket No. HS-
86-8

The M&P seeks this exemption so that
it can permit certain employees to
remain on duty not more than 16 hours
in any 24-hour period. The M&P
provides service over 26 miles of track
located in York County, Pennsylvania.

The M&P states that it is not their
intention to employ a train crew over 12
hours per day under normal operating
conditions, but that this exemption, if
granted, would help their operation if
they encountered unusual operaling
conditions or circumstances.

The petitioner indicates that granting
the exemption is in the public interest

and will not adversely affect safety,
additionally, the petitioner assests that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

Sierra Railroad Company (SERA)

FRA Waiver Petition Docket No. HS-
86-8 :

The SERA seeks a continuation of a
previously issued exemption so that it
can permit certain employees to remain
on duty not more than'16 hours in any
24-hour period. The SERA states that it
is not their intention to employ a train
crew over 12 hours per day under
normal operating conditions, but that
this exemption, if granted, would help
their operation if they encountered
unusual operating conditions or
circumstances.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

Port of Palm Beach Railroad (PPB)

FRA Waiver Petition Docket No. HS-
86-10

The PPB seeks this exemption so that
it can permit certain employees to
remain on duty not more than.16 hours
in any 24-hour period. The PPB provides
switching service over 4.3 miles of track
located in the Port of Palm Beach,
Florida.

The PPB states that it is not their
intention to employ a train crew over 12
hours per day under normal operating
conditions, but that this exemption, if
granted, would help their operation if
they encountered unusual operating
condition or circumstances.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

St. Maries River Railrcad Company
(SMR) :

FRA Waiver Petition Docket No. HS-
86-11

The SMR seeks a continuation of a
previously issued exemplion so that it
can permit certain employees to remain
on duty not more than 16 hours in any
24-hour period. The SMR states that it is
not their intention to employ a train
crew over 12 hours per day under
normal operating conditions, but that
this exemption, if granted, would help
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their operation if they encountered
unusual operating conditions or
circumstances.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

North Carolina Ports Railway (NCPR)

FRA Waiver Petition Docket No. HS-
86-12

The NCPR seeks this exemption so
that it can permit certain employees to
remain on duty not more than 16 hours
in any 24-hour period. The NCPR
provides service over five miles of track
located at Wilmington and Morehead
Cily, North Carolina.

The NCPR states that it is not their
intention to employ a train crew over 12
hours per day under normal operating
conditions, but that this exemption, if
granted, would help their operation if
they encountered unusual operating
conditions or circumstances.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

Genesee and Wyoming Industries, Inc.,
(G&W)

FRA Waiver Petition Docket No. HS-
86-13

G&W seeks this exemption so that it
can permit certain employees to remain

on duty not more than 16 hours in any
24-hour period. The G&W plans to
provide service over 102 miles of track
located in western New York State.

The petitioner indicates that granting
the exemption is in the public interest
and will not adversely affect safety.
Additionally, the petitioner asserts that
it employs not more than 15 employees
and has demonstrated good cause for
granting this exemption.

Interested persons are invited to
participate in these proceedings by

submitting written views and comments.

FRA has not scheduled a hearing or
other opportunity for oral comment
since the facts do not appear to warrant
it. Communications concerning the
proceedings should identify the docket
number and must be submitted in
triplicate to the Docket Clerk; Office of
Chief Counsel, Federal Railroad
Administration, Nassif Building, 400
Seventh Street SW., Washington, DC
20590,

Communications received before
August 29, 1986 will be considered by
FRA before final action is taken.
Comments received after that date will
be considered as far as practicable. All
comments received will be available for
examination both before and after the
closing date for comments, during
regular business hours (9 a.m.—5 p.m.)
in Room 8201, Nassif Building, 400
Seventh Street, SW,, Washington, DC
20590.

Issued in Washington, DC, on July 1, 19886,
J.W. Walsh,
Associate Administrator for Safety.
|FR Doc. 86-15791 Filed 7-11-86; 8:45 am|
BILLING CODE 4910-06-M

DEPARTMENT OF THE TREASURY

Public Information Collection
Requirements Submitted to OMB for
Review

Dated: July 8. 1986.

The Department of Treasury has
submitted the following public
information collection reauirements to
OMB for review and clearance under

" the Paperwork Reduction Act of 1980,

Pub. L. 96-511. Copies of these
submissions may be obtained by calling
the Treasury Bureau Clearance Officer
listed. Comments regarding these
information collections should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Room 7221, 1201
Constitution Avenue NW., Washington.
DC 20220.

Internal Revenue Service

OMB Number: 15450172

Form Number: IRS Form 4562

Type of Review: Revision

Title: Depreciation and Amortization

Clearance Officer: Garrick Shear (202)
5666150, Room 5571, 1111
Constitution Avenue NW,,
Washington, DC 20224

OMB Reviewer: Robert Neal (202) 395-
6880, Office of Management and
Budget, Room 4308, New Executive
Office Building, Washington, DC
20503.

Douglas J. Colley.

Departmental Reports Management Office

[FR Doc. 86-15788 Filed 7-11-86; 8:45 am|

BILLING CODE 4810-25-M
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FEDERAL ENERGY REGULATORY
COMMISSION

Consent Power Agenda 839th meeting
July 9, 1986.

The following notice of meeting is
published pursuant to section 3(a) of the
Government in the Sunshine Act (Pub. L.
No. 94-409), 5 U.S.C. 552B:

AGENCY HOLDING MEETING: Federal
Energy Regulatory Commission.

TIME AND DATE: July 17, 1986, 10:00 a.m.
PLACE: 825 North Capitol Street, NE.,
Room 9306, Washington, DC 20426.

STATUS: Open.
MATTERS TO BE CONSIDERED: Agenda.

“Note.—Items listed on the agenda may be
deleted without further notice.
CONTACT PERSON FOR MORE
INFORMATION: Kenneth F. Plumb,
Secretary, Telephone (202) 357-8400.

This is a list of matters to be
considered by the Commission. It does
not include a listing of all papers
relevant to the items on the agenda;
however, all public documents may be
examined in the Division of Public
Information.

Consent Power Agenda, 839th Meeting—]July
16, 1986, Regular Meeting (10:00 a.m.)
CAP-1.
Project No. 7806-007, Richard and
Georgenia Wilkinson
CAP-2.
Project No. 9572-004, Skookumchuck Creek
Associates
CAP-3.
Project No. 9610-002, Puget Sound Power
and Light Company
CAP-4.
Project No. 9662-001, Henrys Fork
Conservationists I
Project No. 9665-001, Henrys Fork
Conservationists 11
Project No. 9853-001, Arktech, Inc.
CAP-5.
Omitted
CAP-6.
Omitted
CAP-7,

Project No. 7611005, Iron Mountain Mines,

Inc.
CAP-8.

Projec' No. 2142-002, Central Maine Power

Company
CAP-9.

Project No. 1962-007, Pacific Gas & Electric
Company

Project No. 3223-003, Sacramento
Municipal Utility District. Northern
California Power Agency, and the cities
of Anaheim, Azusa, Banning, Colton and
Riverside, California

CAP-10.
Project No. 8121-001, Warren B. Nelson
CAP-11.

Project Nos. 9573-001 and 002, Upper Slate

Creek Associates
CAP-12,

Project No. 5915-002, White Chuck Water

Company
CAP-13.

Project No. 7706-000, Red Rock Hydro
Partners

Project No. 7882-000, City of Des Moines,
lowa

Project No. 8511-000, Seward Development-
Red Rock Associates

CAP-14.

Project No. 7390000, Harder Farms, Inc.

and Scott Ranch
CAP-15.

Project No. 8546-000, Howard and Mildred

Carter
CAP-186.

Docket No. ER86-504-000, Pennsylvania

Power & Light Company
CAP-17.

Docket No. ER86-379-001, Monongahela

Power Company
CAP-18,

Docket No. ER86-506-000, Southwestern

Electric Power Company
CAP-19.

Docket Nos. ER86-368-002 and 003, El Pasa

Electric Company
CAP-20.

Docket No. EL85-37-001, Marjorie Linder

Cooley v, Clifton Power Corporation
CAP-21.

Docket No. EL86-22-000, Airco, Inc. and
SKW Alloys, Inc. v. Niagara Mohawk
Power Corporation

CAP-22.

Docket No. EC86-18-000, El Paso Electric

Comany
CAP-23.

Docket No, ELB8-20-000, Manti City, Utah
and the Utah Municipal Power Agency v.
Utah Power & Light Company

CAP-24,

Docket No. ER86-138-001, Niagara

Mohawk Power Corporalion
CAP-25.

Docket No. ER86-101-001, Northern States

Power Company (Minnesota)
CAP-26.

Docket No. ER86-72-001, El Paso Electric

Company

Cansent Miscellaneous Agenda

CAM-1.

Docket No. FA85-63-000, Long Island

Lighting Company
CAM-2.

Docket No. RM85-18-000, generic
determination of rate of return on
common equity for public utilities

CAM-3.

Omitted

CAM-4.

Docket No. RM85-1-000, regulation of
natural gas pipelines after partial
wellhead decontrol (riverside pipeline
company)

CAM-5.

Docket No. RM85-1-000, regulation of
natural gas pipelines after partial
wellhead decontrol (lranscontinental
Gas Pipe Line Corporation and Natural
Gas Pipeline Company of America)

CAM-6.

Docket No. RM#5-1-000, regulation of
natural gas pipelines after partial
wellhead decontrol (Northwest Pipeline
Corporation)

Docket Nos. CP84-79-001, CP84-80-001,
CP84-498-001 and CP85-706-001,
Northwest Pipelines Corporation

CAM-7.

Docket No. RM85-1-000, regulation of
natural gas pipelines after partial
wellhead decontrol (Howell Petroleum
Corporation)

CAM-8.

Docket No. RM85-1-154, regulation of
natural gas pipelines after partial
wellhead decontrol (Midwestern Gas
Transmission Company)

CAM-9.

Docket No. RM85-1-000. regulation of
natural gas pipelines after partial
wellhead decontrol (Clarco Gas
Company, Inc., Texas Gas Exploration
Corporation, Quintana Petroleum
Corporation, Petro-Energy Exploration,
Inc. and Santo Resources, Inc.)

CAM-10.

Omitted

CAM-11.
Omitted
CAM-12.

Docket No. RM79-76-250 (Texas-9
Addition I1), high-cost gas produced from
tight formations

CAM-13.

Omitted

CAM-14.

Docket No. GP86-20-000, State of Ohio,
Department of Natural Resources,
Section 107 NGPA determinations, Atlas
Energy Group, Inc., Callahan Unit No. 1
well, FERC No. |D 81-28565,
Metropolitan Homes Investment
Corporation, No. 1 well. FERC No. |D 81-
28548
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CAM-15. CAG-23. L. Pipeline Rate Matters
Docket Nos, RO86-15-000 and RO83-13~ Docket No. RP74-50-021, Florida Gas RP-1,
000, ].R. Cone Transmission Company {(Gardinier, Inc.) Docket Nos, TA82-2-9-000 and TA83-1-9-
CAM-16. CAG-24. 000, Tennessee Gas Pipeline Company, a
Docket No. RO85-10-000, Utex Oil Docket Nos. CP85-437-001 and 002, Mojave division of Tenneco Inc.
Company Pipeline Company, et al. RP-2.
CAM-17. CAG-25. Docket Nos. RP81-54-004, and RP82-12-
Docket No. RA82-15-002, Thriftway Omitted 002, Tennessee Gas Pipeline Company, a
Company CAG-26. division of Tenneco Inc.
Consent Gas Agenda Omitted 1I. Producer Matters
CAG-1 ‘ a2z, Cl1.
‘Ojn:it.ted Docket No. CP86-316-000, Interstate Power Docket No. CI80-151-001, Mitchell Energy
CAG-2. CAG‘EZ‘:?“"V Corporation
Docket No. RP86-130-000, Northern ’ Cl-2.

Natural Gas Company. Division of
Internorth, Inc.
CAG-3.
Omitted
CAG.
Docket No. RP86-57-002, Northwest
Pipeline Corporation
CAG-5.
Docket No. RP85-84-003, Texas Gas
Transmission Corporation
CAG-$.
Omitted
CAG-7.
Omitted
CAG-8.
Docket No. RP85-178-012, Tennessee Gas
Pipeline Company: a Divsion of Tenneco
Inc.
CAG-8.
Docket No. TA86-2-55-002, Mountain Fuel
Resaurces, Ine.
CAG-10.
Docket No. RP86-68-002, Northwest
Central Pipeline Corporation
CAG-1L
Docket No. RP86-57-001, Northwest
Pipeline Corporation
CAG-12.
Omitted
CAG-13,
Docket No. RP86-7-002, Mountain Fuel
Resources. Inc.
CAG-14.
Omitted
CAG-15,
Docket No. RP85-11-018, K N Energy, Inc.
CAG-18.
Docket No. RP86-89-001, Mid Louisiana
Gas Company
CAG7.
Omitted
CAG-18.
Docket No. RP86-9-000. Southwest Cas
Corporation
CAG-19.
Docket No. ST86-1014-000, Cranbesry
Pipeline Corperation
CAG-20,

Docket Nos. RI74-188-083 and RI75-21-078,

Independent Oil & Gas Association of
West Virginia
CAG-21.

Docket No: Cig4-26-014, Gulf Qil

Corporation
CAG-22.

Docket No. CI88-281-080, Transcontinental
Gas Pipeline and Transco Gas Supply
Company

Dacket No. CP85~710-000, Northern
Natural Gas Company, Division of
Internorth, Inc.

Docket No. CP86-271-000, United Gas

Pipeline Company
CAG-29.

Docket No, CP86-295-000, Northwest

Central Pipeline Corporation
CAG-30.

Docket No. CP86-305-000, Northwest

Central Pipeline Corporation
CAG-31.

Docket No. CP81-2098-001, Columbia Gulf
Transmission Company and
Transcontinental Gas Pipeline
Corporation

CAG-32.

Omitted

L. Licensed Project Matters
P-1,
Reserved

I1. Electric Rate Matters

ER-1.

Docket No. EF86-3011-000, U.S.
Department of Energy—Southeastern
Power Administration

ER-2,

Docket No. EF86-4011-000, U.S. Secretary
of Energy—Southwestern Power
Administration

Miscellaneous Agenda
M-1.
Docket No. RMB6-12-000. Generic rate of
return (Phase I11)
M-2,
Reserved
M-3.
Reserved
M.

Docket No. RM79-76-115 (New Mexico-14),
high-cost gas produced from tight
formations

M-5.

Docket No. GP83-11-000, Sun Exploration
and Production Company

Docket No. RI83-9-000, Northern Natural
Gas Company, division of Internorth, Inc.

M-6.

Docket No. RM86-7-000, compression
allowances and protest procedures under
NGPA Section 110

M-7.

Docket No. RM86-3-002, ceiling prices; old

gas pricing structure
M-8.

Docket Nos. RM83-8-001, through 010,
ratemaking treatment of investment tax
credits for natural gas pipeline
companies

Docket Nos. C185-427-000, C185-428-000,
CI85-429-000, C185-430-000, Cl85-431-
000, C185-432-000, CI85-433-000 and
CI85-434-000, Diamond Shamrock
Exploration Company

I11. Pipeline Certificate Matters
CP-1.

Docket No. CP77-17-020, Northern Natural
Gas Company, Division of Internorth,
Inc.

CP-2.

Docket No. CP86-35-000, Northern Natural
Gas Company, Division of Internorth,
Inc.

CP-3.

Docket No. CP86-169-000, Colorado
Interstate Gas Company

Docket No. CP86-282-000, MIGC, Ine.

CP-4.

Docket No. CP86-323-000, Texas Cas
Transmission Corporation

Docket No. CI86-203-000, Union
Exploration Partners, Ltd.

CP-5.

Docket No. CP86-395-000, Northern Border

Pipeline Company
CP-8.

Docket No. CP84-658-003, ANR Pipeline

Company
CP-7.

Docket No. CP86-396-000, Tennessee Gas
Pipeline Company, a division of Tenneco
Inc.

CP-8.

Docket Nos. CP84-386-001, 003 and 004,
ANR Pipeline Company,

Docket Nos. CP84-388-000, CPB4-386-002
and CP84-394-001, Techstaff
Transmission Company

Kenneth F. Plumb,

Secretary.

|FR Doc, 86-15844 Filed 710-86; 11:08 am]
BILLING CODE 8717-01-M

2

INTERSTATE COMMERCE COMMISSION
TIME AND DATE: 10:00 a.m., Thursday,
July 24, 1986.

PLACE: Hearing Room A, Interstate
Commerce Commission, 12th &
Constitution Avenue, NW., Washington,
DC 20423.

sTATUS: Open Special Conference.

MATTER TO BE DISCUSSED:

Finance Docket No. 30400—
Santa Fe Southern Pacific Corp.—Cantrol—
Southern Pacific Transportation Co.,,
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Merger—The Atchison, Topeka and
Sante Fe Railway Co. and Southern
Pacific Transportation Co.

CONTACT PERSON FOR MORE
INFORMATION: Alvin H. Brown, Office of
Legislative and Public Affairs,
Telephone: (202) 275-7252.

Noreta R. McGee,

Secretary.

[FR Doc, 86-15852 Filed 7-10-86; 11:33 am|
BILLING CODE 7035-01-M
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Monday
July 14, 1986

Part I

Environmental
Protection Agency

40 CFR Parts 260, 261, 262, 264, 265,
270, and 271

Hazardous Waste Management System;
Standards for Hazardous Waste Storage
and Treatment Tank Systems and
Generators; Final Rule and Advance
Notice of Proposed Rulemaking
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, 265,
270, and 271

[SWH-FRL-3023-9]

Hazardous Waste Management
System; Standards for Hazardous
Waste Storage and Treatment Tank
Systems

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On June 26, 1985, the U.S,
Environmental Protection Agency (EPA)
proposed regulations that would revise
the existing regulations for the storage
and treatment of hazardous waste in
tank systems under the Resource”
Conservation and Recovery Act (RCRA)
as amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
The proposed rules represented the
Agency's efforts to meet the mandates
of HSWA and fo modify certain existing
tank regulations that have proved
unworkable and/or ineffective. The
over-all goal of this effort is to establish
regulations that ensure the protection of
human health and the environment from
the risks posed by releases from
hazardous waste tank systems.

EPA is today promulgating final
regulations for new and existing interim
status, accumulation, and permitted
lank systems. The final rule
substantially amends the sections of 40
CFR Parts 260, 261, 262, 264, 265, 270,
and 271 that apply to tank systems
managing hazardous wastes. These
regulations address; among other things,
the design and installation of the
primary containment vessel, release
detection and response, and closure/
post-closure requirements.

EFFECTIVE DATE: The application of
revised Parts 260, 261, 262, 264, 265, 270,
and 271 will take effect January 12, 1987,
except for § 261.4(a)(8) which will take
effect on July 14, 1986. Small Quantity
Generators who generate between 100
and 1000 kg/month of hazardous waste
and accumulate in quantities exceeding
6000 kg or accumulate for more than 180
days (or for nore than 270 days if the
waste is shipped more than 200 miles)
will become subject to revised Parts 264,
265, and 270 on March 24, 1987.
ADDRESSES: The docket for this
Rulemaking (Docket No. 6-86-RTSF-
FFFFF, Revised Tank Systems
Standards) is localed at U.S.
Environmental Protection Agency, EPA
RCRA Docket (Sub-basement), 401 M
Street SW., Washington, DC 20460. The

——
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docket is open from 9:30 a.m. to 3:30
p.m., Monday through Friday, except for
Federal holidays. The public must make
an appointment to review docket
materials by calling Mia Zmud at (202)
475-9327 or Kate Blow at (202) 382-4675.
The public may copy a maximum of 50
pages of material from any one
regulatory docket at no cost. Additional
copies cost $0.20 per page.

FOR FURTHER INFORMATION CONTACT:
For general information contact the
RCRA /Superfund Hotline, at (800) 424—
3946 (toll free) or (202) 382-3000 in
Washington, DC. For information on the
specific technical aspects of this rule,
contact: William J. Kline, Office of Solid
Waste (WH-565), U.S. Environmental
Protection Agency, Washington, DC
20460, (202) 382-7917. For specific
information on the economic analysis
and risk assessment for this rulemaking,
contact: Betsy Tam, Office of Solid
Waste (WH-565), U.S. Environmental
Protection Agency, Washington, DC
20460, (202) 382-2791. -
SUPPLEMENTARY INFORMATION: The
contents to today’s preamble are listed
below:

L. Authority
11. Background
A. Existing Subtitle C Regulations for
Hazardous Waste Storage and Treatment
Tanks
B. Hazardous and Solid Waste
Amendments of 1984
C. Junie 26, 1985 Notice of Proposed
Rulemaking
D. August 1, 1985 Proposed Rules and
March 24, 1986 Final Rules Applicable to
Small Quantity Generators
E. March 17, 1986, Notice of Availability
F. Court-imposed Deadline for Issuance of
Regulations
G. Summary of Today's Final Rule
H. Related Actions
1. Overall Strategy for Regulation of
Hazardous Waste Storage and Treatment
Tank Systems
A. Proposed Hazardous Waste Tank
System Regulations
1. Problems Associated with Tank
Systems
2. General Approach
a. Existing Hazardous Waste Tank
Systems
b. New Hazardous Waste Tank
Systems
c. Hazardous Waste Accumulation
Tank Systems
d. Small Quantity Generators
3. Development of Regulatory Approach
at Proposal
B. Development of Regulatory Strategy and
Requirements for the Final Regulation
1. Problems Associated with Hazardous
Waste Tank Systems
2. Causes of Releases from Tank Systems
a. Corrosion
b. Structural Failure
c. Ancillary Equipment Failure
d. Operator Errors

3. Risks Posed by Releases from
Hazardous Waste Tank Systems
4. Technical Options for Addressing
Problems Associated with Leaking Tank
Systems .
a. Corrosion
b. Structural Failure
¢. Ancillary Bquipment Failure
d. Operator Errors
e. Multiple Causes of Releases
5. Regulatory Approach
a. Summary of Approach Taken in
Final Rule
b. Secondary Containment
6. Regulatory Options Not Selected
a. Combination of Secondary
Containment and Ground-Water
Monitoring
b. National Risk-based Standards
¢. Minimium National Standards with
a Variance from Containment
Requirements Based on Risk
d. Minimum Performance Standards
e. Ban of Underground Tanks
f. Forced Retirement of Underground
Tank Systems
IV. Changes to Final Rule From Proposal
A. Additions
1. Definitions
a. Onground Tank Systems
b. Sumps
c¢. Ancillary Equipment
2. Exclusion of Closed-Loop Recycling
Tank Systems
B. Revisions Made Subsequent to Proposal
1. Accumulation Tank Systems (§ 262.34)
2. Applicability (§ 264.190 and § 265.190)
a. Storage of Hazardous Waste
Containing No Free Liguids
b. Temporary Tank Systems
3. Assessment of Existing Tank System
Integrity (§ 264.191 and § 265.191)
4, Design and Installation of New Tank
Systems [§264.192 and § 265.192)
5, Containment and Detection of
Releases (§264.193 and § 265.193)
a. General and Specific Requirements
for Tank Systems
b. Deletion of Ground-water
Monitoring Alternative
c. Leak Testing and Tank System
Integrity Assessment Requiremenls
d. Variances from Secondary
Containment
8. General Operating Requirements
{§ 264.194 and § 265.184)
7. Inspections (§ 264.195, and § 265.195)
8. Response to Leaks or Spills and
Disposition of Leaking op Unfit-for-Use
Tank Systems (§ 264 196 and § 265.196)
a. General Responses to Leaks or
Spills
b. Disposition of Leaking or Unfit-for-
Use Tank Systems
9. Closure and Post-Closure Care
(§ 264.197 and § 265.197)
10. Special Requirements for Ignitable
and Reactive Wasles (§ 264.198 and
§ 265.198)
11. Special Requirements for
Incompatible Wastes (§ 264.199 and
§ 265.199)
12. Waste Analysis and Trial Tests
(§ 265.200)
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13. Special Requirements for Generators
of Between 100 and 1,000 kg/mo That
Accumulate Hazardous Waste in Tanks
(8 265.201)
14. Specific Part B Information
Requirements for Tank Systems
(§ 270.18)
V. Analysis of Other Significant Comments
A. Corrective Action for Accumulation
Tank Systems
B. Acutely Hazardous Waste
C. Small Quantity Generators
D. Hazardous Waste Tank Risk Analysis
E. Contingent Post-Closure Plans
F. Integrity Assessments
G. Leak Detection Standard
H. Wastewater Piping and Treatment
Tanks
I. Risks of Double-Walled Pipes
J. Closure and Post-Closure Requirements
K. Incentive to Store in Drums
L. SPCC Regulations
M. 24-Hour Detection Requirement
N. Future Designated Hazardous Wastes
VL Relationship to Current RCRA Hazardous
Waste Programs
A. State Authority -
1. Applicability of Rules in Authorized
States
2. Effect on State Authorizations
a, HSWA Provisions
b. Non-HSWA Provisions
c. Program Modification Deadlines
B. Regulation of Underground Product
Storage Tanks (the UST Program)
C. Relationship of Regulation to Section
3014(c) of RCRA
VIL Economic Analysis
A. Cost and Economic Impact Methodology
B. Cost and Economic Impacts
VIIL Supporting Documents
IX. Executive Order 12291
X. Paperwork Reduction Act
X1 Regulatory Flexibility Act
XIl List of Subjects in 40 CFR Parts 260, 261,
262, 264, 285, 270, and 271

L. Authority

These regulations are issued under the
authority of sections 1006, 2002, 3001~
3007, 3010, 3014, 3017, 3018, 3019, and
7004 of the Solid Waste Disposal Act of
1970, as amended by the Resource
Conservation and Recovery Act of 1976,
as amended (42 U.S.C, 6905, 6912, 6921~
6927, 8930, 6934, 6935, 6937, 6938, 6939,
and 6974).

II. Background

A. Existing Subtitle C Regulations for
Hazardous Waste Storage and
Treatment Tanks

On October 21, 1976, Congress
enacted the Resource Conservation and
Recovery Act (RCRA) to protect human
health and the environment and to
conserve material and energy resources.
In Subtitle C of the Act, EPA is directed
to promulgate regulations that identify
hazardous waste and to regulate
generators and transporters of
hazardous waste and facilities that
treat, store, or dispose of hazardous

waste. Since enactment of the Act, EPA
has promulgated interim status and
permitting standards governing the
design, operation, and maintenance of
facilities used to treat, store, or dispose
of hazardous wastes, including
standards for tanks that are used to
store or treat hazardous waste.

On May 19, 1980, EPA promulgated
interim status standards for the storage
or treatment of hazardous waste in
tanks (Part 265, Subpart | 45 FR 33244—
33245). These standards, which also
were applicable to 90-day accumulation
tanks, focused on operating measures
designed to prevent releases of
hazardous waste from tanks.

On January 12, 1981, the Agency
promulgated the RCRA permitting
standards for those hazardous waste
storage and treatment tanks that can be
entered for inspection (46 FR 2867-2868).
The regulations were codified as 40 CFR
Part 264, Subpart J. These standards,
which emphasized the structural
integrity of storage and treatment tanks
to protect against leaks, ruptures, and
collapse of the shell, require adequate
design, maintenance of minimum shell
thickness, and inspections. Concurrent
with the promulgation of these
permitting standards, EPA requested
public comments on numerous issues of
concern for future rulemaking, including
secondary containment for all
hazardous waste tanks and the possible
banning of underground hazardous
waste tanks.

EPA did not promulgate requirements
for secondary containment at that time;
however, the Agency explained that it
would continue to consider three
secondary containment options as
possible future requirements for
hazardous waste tanks. One of these
options was complete secondary
containment, which would consist of an
impervious base underlying the tank(s).
Its purpose would be to contain all spills
and leaks completely until they could be
removed.

B. Hazardous and Solid Waste
Amendments of 1984

On November 8, 1984, the Hazardous
and Solid Waste Amendments of 1984
were enacted. Two of these
amendmernts directly address the
storage and treatment of hazardous
waste in underground tank systems.

Section 3004(w) required EPA to
promulgate, by March 1, 1985, final
permitting standards for hazardous
waste underground storage tanks that
cannot be entered for inspection.
Section 3004(0)(4) directs EPA to
promulgate standards requiring any new
underground tank system to utilize an
“approved leak detection system,"”

defined as a system or technology
capable of detecling leaks of hazardous
constituents at the earliest practicable
time.

C. June 26, 1985 Notice of Proposed
Rulemaking

EPA issued a Notice of Proposed
Rulemaking (NPRM), which was
published in the Federal Register on
June 26, 1985 (50 FR 26444-26504), to
solicit comments on the proposed
revised standards for hazardous waste
storage and treatment tank systems.
These revised standards were intended
to satisfy the requirements of sections
3004(w) and 3004(0)(4) of the Hazardous
and Solid Waste Amendments of 1984,
as well as to revise certain existing tank
standardg. The proposed rules would
have required that owner/operators of
existing hazardous waste storage and
treatment tank systems install
secondary containment or its equivalent
and that new or replacement tank
systems be fitted with secondary
containment before being placed into
service. The proposed rules also would
have imposed requirements to ensure
the proper installation of tank systems,
appropriate corrosion protection, that
owner/operators of tank systems
followed procedures for responding to
leaks, and that tank systems were
properly closed, where feasible, without
allowing contamination to remain in
soils adjacent to the tank syslems.

D. August 1, 1985 Proposed Rules and
March 24, 1986 Final Rules Applicable
to Small Quantity Generators

Simultaneously with this rulemaking
for RCRA storage and treatment tank
systems, the Agency has been
developing regulations applicable to
hazardous waste management by 100~
1000 kg/mo generators (“small quantity
generators”). The Agency proposed new
waste management rules for small
quantity generators on August 1, 1985
(50 FR 31278). This proposal would have
required that small quantity generators
who store wastes in tanks for greater
than 180 days (or greater than 270 days
if waste must be shipped over 200 miles)
or who exceed the 6000 kg accumulation
limit would be subject to Parts 264 and
265, as well as the requirement to obtain
a RCRA permit. The Agency also
proposed that the June 1985 proposed
revisions to the hazardous waste tank
standards, if promulgated, would apply
to such facilities.

The Agency also proposed to apply
the then-existing Subpart | requirements
to small quantity generators who store
up to 6000 kg of hazardous waste for 180
days or less (or 270 days or less if the
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waste must be shipped more than 200
miles) under § 262.34. These
accumulation tanks are exempt from
permitting/interim status requirements.
The Agency explained that it had not
determined whether the proposed
amendments to Subpart | requiring
secondary containment for short term
accumulation tanks should be applied to
generators of 100-1000 kg/mo,
particularly in light of their potential
impacts. The Agency stated that it
would make this decision upon
completion of its assessment of the risks
associated with hazardous waste
storage tank systems and based on
comments received.

The final rule for management of
hazardous wastes for small quantity
generators was published in the Federal
Register on March 24, 1986, (51 FR
10166). The final rule requires small
quantity generators who accumulate
hazardous waste on site for greater than
180 (or 270) days or exceed the 6000 kg
limit to comply with the full Parts 264
and 265 requirements. For those
generators accumulating up to 6000 kg
for up to 180 (or 270) days under
§ 262.34, the existing provisions of
Subpart |, Part 265 would apply. In the
preamble to the final rule, EPA indicated
that, because it had not yet completed
its evaluation of the proposed tank
syslem amendments as applied to small
quantity generator accumulation tank
systems (50 FR 26444-26504, June 26,
1985), application of any modified tank
system standards to small quantity
generators’ accumulation tank systems
would be determined in the final
hazardous waste tank system rule (i.e.,
today's rule). (See 51 FR 10166; March
24, 1986.)

E. March 17, 1986, Notice of Availability

On March 17, 1986, the Agency
published a Federal Register Notice of
Availability on the hazardous waste
tank risk assessment methodology and
preliminary results (51 FR 8072). The risk
analysis involved the following model
componenis:

* A Monte Carlo Simulation model
that predicts failure events and
estimates the associated release
volumes for hazardous waste tanks;

¢ A subsurface transport and
environmental fate model that simulates
contaminant transport and degradation
in the unsaturated andge a14jy0023
saturated zones; and

* An exposure and risk model that
estimates human exposure to hazardous
chemicals via contaminated drinking
water and calculates health risks to an
exposed individual.

In the March 17th Notice of
Availability, the Agency solicited

comments on the appropriateness of the
methodology and on how the Agency
should consider using the analysis in
developing or implementing the final
hazardous waste tank system
regulations. In addition, the Agency
requested comment on the possibility of
making distinctions in the regulations
based on differences in the risks
estimated for different tank types.

F. Court-Imposed Deadline for Issuance
of Regulations

As indicated above, section 3004(w) of
the HSWA of 1984 required the Agency
to promulgate permitting standards for
underground tanks that cannot be
entered for inspection by March 1, 1985.
The Agency was unable to meet this
deadline and subsequently was sued by
the Environmental Defense Fund. In
response to the Environmental Defense
Fund's suit, the United States District
Court for the District of Columbia
ordered the Agency to promulgate the
regulations required by section 3004{w)
no later than June 30, 1986.

G. Summary of Today's Final Rule

Today’s rule establishes new or
revised tank system standards,
including standards applicable to
accumulation tank systems (except
small quantity generator accumulation
tank systems), interim status tank
systems, and permitted tank systems,
These standards include requirements
for proper installation of new tanks, leak
testing and detection, corrosion
protection, structural integrity,
secondary containment, responses to
leaks to the environment, closure and
post-closure care (if required).

This section provides a brief
discussion of the major requirements of
today's final rule. One major feature is
the requirement for secondary
containment with interstitial monitoring
for most hazardous waste tank systems.

Secondary containment with
interstitial monitoring must be provided
for all new hazardous waste tank
systems. For the purpose of today's
regulation, the term “new tank system"
means not only newly-manufactured
tank systems that will be put into
service for the first time but also those
other tank systems that, even if in
existence and in use prior to the
promulgation date of today's
regulations, are then reinstalled and
used as replacement lank systems for
existing hazardous waste tank systems.
Likewise, an existing tank system that is
not being used for the storage or
treatment of hazardous waste, but is
then put into service or converted to use
as a hazardous waste storage or
treatment tank system subsequent to the

promulgation date of today’s regulation
is considered to be a new tank system.

For existing tank systems, secondary
containment with interstitial monitoring
will be phased in. The ground-water
monitoring alternative, which was
proposed as an option for mest existing
tank systems, will not be allowed. The
reasons for this significant change from
proposal are discussed in section IILB.5
of this preamble,

Tanks storing or treating listed dioxin-
containing wastes must be provided
with secondary containment within two
years of the effective date of this
regulation. Other existing tanks that are
determined to be non-leaking on the
basis of tank integrity assessments or
other means must be provided with
secondary containment by the time the
tank is 15 years old. Periodic tank
system integrity assessments are
required for all tanks not fitted with
secondary containment. In the event a
leak is discovered (through the tank
integrity assessment or otherwise) in
any component of the tank system (i.e.,
tank vessel, ancillary equipment) that is
underground, that component of the tank
system must be provided with
secondary containment before the tank
system is returned to service.
Additionally, if a leak has occurred in
any portion of a tank system component
that is not readily accessible for visual
inspection (e.g., the bottom of an
onground tank), the entire component
must be provided with secondary
containment prior to the tank system
being returned to service.

The rule provides two variances from
the secondary containment requirement.
The owner/operator of the tank system
can petition the Regional Administrator
for a variance from the secondary
containment requirement if he can
demonstrate either (a) that alternative
design or operating practices will detect
leaks and prevent the migration of any
hazardous waste beyond a zone of
engineering control (i.e., an area under
the control of the owner/operator that,
upon detection. of a release, can and will
be readily cleaned up prior to the
release of hazardous constituents to
ground water or surface waters): or {b)
that if a release does occur, there will be
no substantial present or potential
hazard to human health or the
environment. The second variance will
not be available for new underground
tanks, because section 3004(0)(4) of
RCRA requires that all new
underground tanks have leak detection
systems,

The reasons for the requirement that
all tank systems that do not qualify for a
variance must be provided with
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secondary containment with interstitial
monitoring are explained in section IILB
of this preamble. Briefly, the Agency
concluded that no other method of leak
detection can be considered generally
reliable for hazardous waste tank
systems. Thus, secondary containment
is the only generally-applicable
mechanism that will allow detection and
response to releases from hazardous
waste tank systems before they reach
ground water and/or surface water.

Some commenters suggested that
unsaturated zone monitoring and
subsequent corrective action provided
an acceptable alternative to secondary
containment. EPA has not adopted
unsaturated zone monitoring in this final
rule as an acceptable method of release
detection because the state-of-the-art of
unsaturated zone monitoring is not
sufficiently advanced or proven to
enable the Agency to allow it as a
substitute for secondary containment
with interstitial monitoring for
hazardous waste tank systems. It is
possible, however, in case-specific
situations, that an owner/operator will
be able to demonstrate that an
unsaturated zone monitoring system will
fully protect human health and the
environment from releases from
hazardous waste tank systems and will
qualify for a variance from the
secondary containment requirement.
EPA is conducting studies of the
reliability of unsaturated zone
monitoring and will consider modifying
these final rules in the future if these
studies demonstrate that unsaturated
zone monitoring is reliable for the
detection of releases of hazardous
wastes from tank systems so that
appropriate response can be taken prior
to their reaching ground water or
surface water.

In addition to the requirement for
secondary containment, this final rule
establishes design and installation
standards for new tank systems. It also
establishes inspection, corrosion
protection, and monitoring requirements
as well as various operating controls
and practices designed to prevent spills
and overflows, including the immediate
response to leaks. Finally, financial
assurance, closure, and post-closure
requirements are established.

Except as noted immediately below,
today's rule completely replaces the pre-

existing Subpart | of 40 CFR Parts 264
and 265.

Effective March 24, 1987, the interim
status and permitting requirements,
including the new Subpart ]
requirements of this final regulation,
apply to small quantity generators who
store wastes in tank systems for greater
than 180 days (or 270 days if the
accumulated waste is shipped over 200
miles) or who exceed the 6,000 kg limit
of § 262.34(d). This regulation does not
apply to new or existing accumulation
tank systems owned or operated by 100-
1,000 kg/mo generators who store up to
6,000 kg of wastes in tank systems for
less than 180 (or 270) days. These tank
systems must meet the requirements
previously imposed by Subpart ] in Part
265. These requirements appear in
today's rule at § 265.201. However, EPA
will propose, in the near future, in a
separate notice, revised Subpart ]
requirements for all small quantity
generator hazardous waste
accumulation tank systems.

Today's final rule does not apply,
however, to tank systems that are
integrally tied to reclamation operations
that are considered part of a closed-loop
reclamation process and, hence, not
storing solid and hazardous waste.
These circumstances exist when
hazardous secondary materials are
returned, after being reclaimed, to the
original process in which they were
generated, where they are reused in the
production process, provided that the
hazardous materials are not
accumulated over 12 months without
being reclaimed and that the
reclamation process does not involve
controlled flame combustion. See
section IV.A.2 of today's preamble for a
more detailed discussion.

Today's final rule represents a
recodification of the various sections
that appeared in the proposed rule. This
change resulted from an analysis of
suggestions submitted by a number of
commenters that there be more
consistency in the regulation of all tank
systems. Responding to this suggestion
required the development of new
sections and the reorganization of
others. Table 1 shows the changes.

There are some differences in today's
rule in the requirements for permitted,
interim status, and 90-day accumulation
tank systems. Table 2 summarizes the

TABLE 2.—STANDARDS FOR TANK SYSTEMS

requirements of today's final rules for
the various types of tank systems.

H. Related Actions

Elsewhere in today's Federal Register,
the Agency is addressing an issue
related to this rulemaking. In a separate
notice, the Agency is soliciting
comments with respect to whether the
exemption from permitting requirements
for 90-day accumulation tank systems
should be modified or eliminated. If it
were eliminated, 90-day accumulation
tank systems would be subject to
corrective action, financial assurance,
and other requirements,

Also, in the near future, the Agency
will propose standards applicable to
accumulation tank systems owned or
operated by generators of 100 to 1,000
kg/mo who store up to 6,000 kg of
hazardous wastes in tanks for less than
180 days (or less than 270 days if the
waste must be shipped over 200 miles).

TABLE 1.—CHANGES IN CODIFICATION OF
PARTS 264 AND 265 STANDARDS

Subject Proposed Final
Part 264
264190 | 264190
264.191 | ) 264.182
264,192 | ' 264.192
264,183 | 264193
264184 | 264184
264105 | 264.105
lnqovunﬁﬂovm!anhsystm ...... 264198 | 264.156
Closure and post-closure cave... 264197 | 264.197
Special requiroments for ngm:bio or
264168 | 264,158
Special foq for o
e s bk b K 264199 | 284199
g tank 2264101
Part 265
| s ST o 265.190 | 265.190
Assessment and comtificalion............... 265.191 265191
Response to and disposition of leak-
mgovmmlorusetanksysum . 265192 | 265196
s««:ondnry containment.... 266183 | 265193
265.194 265194
Wasle ana!ysia and twi tests. 265.195 265.200
Inspections ... 265196 | 265195
Closure and poslclosum cm | 265197 | 265197
Special requirements for 'gmabia or
265198 | 265108
Special requirements for oncompau
ble wastes .. 265199 | 265199
Design and nstaliabon of !anh sys-
terns .| 7265192
! The design and installation requirements of proposed
§264,191 have been combned as hnal § 264.192.

# Section 264,191 "Assessment of Exisung Tank System's
Integrity” in the final rule have been added 1o address
exsting tanks in @ manner similar 1o the existing intenm

status tanks,

A new §265.192 “Design and insiallation of tank sys-
tems” has added to address the proper design and
instalialion of new and replacement tank systems subject to

the Part 265 standards {e.g.

g Interim status and permitied ! Accumulation *
1a: e — Sl R IS S
New and replacement Existing New and replacement Existing
Initial and periodic integrity assessmems (§ 264, 191 i 265.191)... .| NA X NA x
and i ] oonosvon pro(echon (5 264 192 X NA X NA
% 165.192),
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TABLE 2.—STANDARDS FOR TANK SysTEMS—Continued

Siaiacd Interim status and permitted ! Accumulation *
tal
New and replacement Existing New and replacement Existing
Sacondary containment with leak detection {§ 264.183, § 265.193) x x5 X R
{when instafied) (when tank system {when installed) (when tank system
reaches 15 years reaches 15 years
of age, unless of age, uniess
feaking) leaking)
General operating requirements (§ 264.194, § 285.194) x X x x
Inspactions (§ 264,195, § 265.185) X X X x
Responses 1o refeases (§ 264.196, §265.196) x x* x x
Closure and Post-closwe care (§ 264.197, §265.197)... x x x 4
Specal requs for and reactn mm(nutss § 20K I0R) - X x x X
Special raquirements for mcompnme wastes (§ 264,199, § 265.199) X x X x
Waste analysis and tnal tests (§ 265.200) x* x* NA NA

! A generator who generates greater than 100

of accumulates hazardous waste lor more than 180 days (or for more than days it
ents.

5 subgecl 0 the intenm status and

permitting requirem
* Except as provided in 1, genevatorsngl 100 10 1,000 kg of hazardous waste in a calendar month are not covered
Rather, these generators will need to continue to oomply with the requirements as promuigated on 51 FR !0176-10178 on

mlf.malmi
Tank systems used to store or treat EPA Hazardous Wastge Nos. F020, F021, F022, F023, F026, F027 must p
cannot

* For those existing tank systems for which the age

the interim status and permitt
eyl ol e Mg iy Ry Lo 4

but less than 1,000 k oihazardouswasmlnncalendummtﬁammaocuwhbshnafdouswaswm”nmexmeoook
he must iransport his waste, or offer his waste for transporiation, over a distance ol 200

miies or more,

Mdhﬁledplmﬁon
pramuigation unless

mlmtbepromwmaynmsdm

facility age is known to be greater than 7 yaars, in which case, Wmmwwwmmmwreammm ageormmywsdmedateof

prorm hon, er comes Ialev
xisting \ tank are not subj
vcespon#'bnlny for complying wﬂh such p!ans

t o the § 265.187(c), (d), (e)—requir

for prep of ck

, post-closure, and contingancy plans for such or financial

e § 265200 standards are applicable to interim hazardous waste tank sysiems. Permitted tank systems must comply with the General Waste Analysis requirements in § 264,13,

II1. Overall Strategy for Regulation of
Hazardous Waste Storage and
Treatment Tank Systems

This portion of the preamble first
reviews the significant conclusions upon
which the proposed regulation was
based. Then it explains how comments
and further analysis by the Agency
performed in response to comments
have led to changes in the regulation. In
brief, the Agency has confirmed that a
substantial number of hazardous waste
tank systems are likely to be leaking
and may lead to substantial risks to
human health and the environment. The
Agency has confirmed its earlier
conclusion that the best regulatory
strategy for hazardous waste tank
systems is one that focuses on sound
primary containment and effective and
rapid detection and response to leaks
from the primary containment structure.
The best means of ensuring these
objectives for most tank systems is
secondary containment with interstitial
monitoring.

A. Proposed Hazardous Waste Tank
System Regulations

1. Problems Associated With Tank
Systems

In the June 26, 1985, hazardous waste
tank system proposal, the Agency
explained that many hazardous waste
storage and treatment tank systems
were continuing to release hazardous
wasles to the environment through such
factors as tank system failure and
operator error and that these releases
could present significant risks to human
health and the environment.

The preamble to the June 26, 1985,
proposed rule referenced three sources
of information as the basis for the

determination that many hazardous
waste tank systems were releasing their
contents to the environment and that
these releases presented significant
risks:

* Several EPA-sponsored studies
completed in 1984;

* Information from the public,
industry, and State and local
governments, including survey results
and studies; and

* Internal Agency information
pertaining to damages, or threats of
damage, caused by releases of
hazardous wastes from tank systems.

These studies also allowed the
Agency to identify what appeared to be
the major causes of tank system
releases. These were external corrosion,
tank structural failure, piping and
ancillary equipment failures, improper
tank system installation, and operator
errors.

EPA's 1980 and 1981 hazardous waste
tank regulations did not address many
of these problems. While external
corrosion is 8 major cause of failure in
underground storage tanks, corrosion
was not adequately addressed in the
pre-existing standards. Other significant
deficiencies in the 1980/1981 rules were
cited in the preamble to the proposed
rule. Among other things, there were no
permitting standards for underground
hazardous waste storage and treatment
tanks that cannot be entered for
inspection. For a complete discussion of
the limitations of the 1980/1981 RCRA
tank standards, see the preamble to the
proposed revised tank system
regulations (50 FR 26447, June 26, 1985).

2. General Approach

The June 26, 1985, proposed regulation
addressed hazardous waste tank

systems (i.e., tanks and ancillary
equipment) in contrast to the 1980/1981
regulations that simply addressed
hazardous waste tanks. The proposed
rules were based on the premise that the
proper management of hazardous waste
storage or treatment tank systems
should rest on a combination of proper
tank system design, secondary
containment or an equivalent
mechanism, and operational practices.
A variety of technical approaches were
examined and evaluated for their ability
to prevent releases from entering the
environment. Design and operating
measures such as design and
installation standards, leak detection,
certification requirements, and the use
of corrosion protection were
incorporated into the proposed
regulatory strategy to ensure the
continued integrity of the primary tank
system during its useful life.

The major components of the
proposed regulations are summarized
below:

a. Existing Hazardous Waste Tank
Systems. Existing tank systems were
identified as tank systems already in
operation or for which installation
commenced prior to the effective date of
this final rule. Retrofit of existing tank
systems with secondary containment
was a key element of EPA’s proposed
strategy. Full secondary containment
would have been required within one
year after the effective date of this final
rule. This requirement would apply to all
tank types including aboveground,
inground, and underground tanks.

An alternative to secondary
containment was also proposed for
interim status and permitted tank
systems. In the case of aboveground and
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inground tank systems, this alternative
would require secondary containment
for the aboveground portions of the tank
system provided that a ground-water
monitoring program was implemented.
In the case of underground tank
systems, ather than these storing or
treating dipxin-containing wastes {listed
Hazardous Waste Nos. F020, Fo21, Foz2,
F023, F028, and F027), ownen/operators
could substitute a ground-water
monitoring program combined with leak
testing every six months in lieu.of full
secondary containment. The proposed
regulation would have allowed interim
status and permitted tanks to ebtain
waivers from the reguirement to provide
secondary .containment ar its equivalent
if the owner/eperator could demonstrate
that no‘hazardous waste or hazardous
waste constituents would migrate to
ground water or surface water “at any
future dime,"”

The proposal also required that the
structural integrity of exisfing interim
status.and permitted tank systems be
assessed and certified by a.qualified
and registered professional engineer.
The assessment would consider the
potential for corrosion of underground
metal tank systems and would require a
leak test for underground tanks or an
internal inspection for above or
inground tanks. The integrity
assessment would also consider
whether the design was adequate to
handle vehiculartraffic, floods, and
seismic phenomena.

Under the proposed regulations, an
existing tank system found to be unfit-
for-use or'leaking would have to be
taken outof service and closed,
repaired, orreplaced. A replaced tank
system would have to be equipped with
secondary containment before being
brought into:service. These requirements
were applicable to interim status,
permitted, and 90-day ascumulation
tank systems.

b. New Hazardous Waste Tank
Systems. The proposed regulation would
have required that all new permitted,
interim status, and 90-day accumulation
tank systemsof any type (e.g..
aboveground, inground, or underground)
be equipped with secondary
containment. New tank system
requirements would have been
applicable toall hazardons waste tank
systems that were newly installed (e.g.,
new tank systems and tank systems that
had been used previously).

The proposed standands for new tank
5ystems generally incorporated the
same design, installation, operation, and
response requirements ffor deaks or
releases as proposed for.existing tank
Systems. Since a new installation
involyes installing a total tank system

(primany tank and secondary
containment) ratherthan just the
secondarny containment system, EPA
proposed additional design and
installation standards for new tank
systems. These include structural
integrity design standards far the
primary tank vessel and installation
standards and certification Tor both the
primary and secondary containment
systems.

¢. Hazardous Waste Acoumulation
Tank Systens. The Agenocy proposed
that 90-day accumlation tank systems
be subject to many «of the same
standards as other new and existing
tank systems. One major exception was
that the ground-water manitoring
alternative would mot be allowed for
owners and operstors of 90-day
accumulation tank systems that were
not permitted. Other/Part 265 standards
weremat proposed for acoumulation
tank systems, including: (a) an
assessment and certification of tank
system integrity, [b) prevision for
corrosion jprotection, fo) dllowanceof a
request fora variance from the
secondary containment requirements,
and (d) preparation of closure plans,
contingent closure, and post-closure
plans, and financial responsibility. The
basis for not proposing these standards
was ithe lack of a mechanism, such as a
permit, to act as a framewaork for the
interaction between the owner/operator
andEPA that the Agenay believed
would be needed to establish and
implement the ground-water monitoring
and dther requirements.

d. Small Quantity Generators. The
June 28, 1985, proposed hazardous waste
tank system rules did not address the
extent to which the new Subpart |
standards should apply to small
quantity generators (SQGs). A major
element that was unresolved :at proposal
was the application of 2 secondary
containment requirement for tank
systems owned or operated by small
quantity generators, In the proposed rule
to establish a hazardous waste
management system for generators af
100 to 1,000 kg of hazardous waste per
month, EPA proposed that those
generatars who store'wastes in tanks for
greater than 180 days (270 days if the
accumulated waste is shipped over 200
miles), or who store over 6,000 kg, would
be subject to Parts 264 and 265, as well
as the requirement to obtzin a RCRA
permit fsee'50 FR 31287; August 1, 1985).
In the preamble to the August 1985
propuosed rule, EPA explained that it
saw no 'basis for distinguishing between
facilities owned or operated by these
generators from other hazardous waste
facilities and that the proposed
secondary containment requirements for

tank systems, if finalized, would apply
to such facilities.

Neitherithe June 1985 proposed
hazardous waste tank system
regulations northe August 1985 SQG
regulation proposed a specific set of
revised hazardous waste tank system
standards applicable to generators of
100 to 1,000 kg of ‘hazardous waste per
month whe store up 10 6/000kg of
wastes in tark systems Tor less than 180
(or 270) days. For this reason, final
standards for these tank systems are nol
included in 'this final rdle. However,
EPA will prepose in the nearfuture, in a
separate nofice, revised hazardous
waste tarik system standards applicable
to these small quantity generators,

3. Development of Regulatory Approach
at Proposal

Central ‘to the June 1985 proposed
revised hazardous waste tank system
standards was 'the requirement that
these tark systems be provided with
secondary containment or its equivalent.
Under theproposal, owners or aperators
of existing interim status or permitted
tank systems wanild be required ‘to equip
those tank systems with complete
secondary containment ar specific
combinations of partial secondary
containment, tank system integrity
testing or semi-annual leak testing, and
ground-water monitoring. The purpose
of these requiremenits was to protect
against human health and
environmental damage that would occur
if the tank systems developed leaks
because of corrosion or other
circumstances.

The principal basis for the
requirement of secondary containment
or its equivalent was the conclusion,
drawn from several sources, that many
tank systems have leaked and that
others were likely to leak in the future.
The preamble to the proposed regulation
cited EPA studies, information from
other governmental sources, and
materials in the rulemaking decket to
support the conclusion that the other
requirements of the proposed standards
(such as proper design, installation, and
operating practices) would not be
sufficient to protect human health.and
the environment from the effects of
hazardous waste that would leak from
tank systems (50 FR 26448; June .26,
1985).

The preamble to the proposed
regulation-explained that protection of
human health and the environment
“may notrequire the containment of all
releases by means of an impervious
secondary containment structure . .

An approach may be to rely uponearly
release detection systems and a rapid
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response program . . ." Id. The
preamble discussed, and solicited
comment upon, two method of detecting
releases—inventory monitoring and
tank testing. The preamble explained
that both of these methods of release
detection appeared to have
shortcomings. Inventory monitoring
appeared unlikely to detect smaller
leaks, and tank testing, which was
developed for underground gasoline
storage tanks, was not clearly reliable in
detecting leaks of 0.05 gallons per hour.
The uncertainties associated with
release detection methods led the
Agency to believe that an alternative to
full secondary containment could not be
based solely on release detection; it
would have to combine periodic release
detection methods with ground-water
monitoring.

The regulatory strategy for the
proposed regulations was an outgrowth,
in part, of the philosophy expressed in
the preamble to the January 12, 1981,
interim final regulations for hazardous
waste tanks. That preamble explained
that requirements for storage facilities,
as distinguished from disposal facilities,
should have as their goal the
containment of materials during the
storage period. See 46 FR 2807; January
12, 1981.

The preamble to the June 1985
proposed regulation solicited comments
on other regulatory strategies; the
Agency said that it would reconsider
these strategies before promulgating
revised hazardous waste tank system
standards. The alternative regulatory
strategies discussed in the preamble to
the proposed regulation were: (1) the
combination of secondary containment
and ground-water monitoring; (2)
national risk-based standards; (3)
minimum national standards with a
variance from the containment
requirement based upon risk; (4)
minimum performance standards; (5)
forced retirement of underground tanks;
and (6) a ban on underground tanks.
(See 50 FR 26451-26453; June 26, 1985.)

B. Development of Regulatory Strategy
and Requirements for the Final
Regulation

The Agency received numerous
comments on the proposed regulation. In
addition, the Agency's Office of Solid
Waste and Emergency Response and
Office of Toxic Substances have
generated additional data and technical
information that relate to the regulation
of hazardous waste tank systems. Since
the June 1985 proposal, the Agency has
re-examined the need for regulations,
the strategy underlying the proposed
regulations, and the technical options
available to address the problems

associated with hazardous waste tank
systems. In the discussion that follows,
the Agency explains these issues and
the policy and technical conclusions
upon which these final regulations are
based.

1. Problems Associated With Hazardous
Waste Tank Systems

The studies that the Agency relied
upon at proposal and additional studies
conducted subsequent to proposal
demonstrate that there is a significant
problem that these regulations will
address. At this time, it is not possible to
quantify the extent of the problem.
These studies show, however, that a
significant number of existing tank
systems are likely to be leaking, now or
in the future. Leaks are likely to
contaminate ground water and pose
human health risks. Approximately
16,000 existing hazardous waste tank
systems are subject to the requirements
of these regulations. Uncontrolled
releases from these tank systems could
pose substantial human health risks.

At proposal, the Agency concluded
that a substantial number of tank
systems were likely to be leaking, This
conclusion was based principally on
information derived from several studies
which showed that a substantial number
of tank systems were leaking or were
likely to leak and that releases were
suspected of impacting or threatening to
impact community ground-water well
systems and/or surface waters (50 FR
26448, 26459, and 26460; June 26, 1985).
However, because of limitations in the
type of information collected in studies
of tank systems, it was impossible to
estimate the actual number of leaking
hazardous waste tank systems or to
estimate the extent of the problem with
any precision.

Some commenters questioned the
conclusion that releases from hazardous
waste tank systems pose serious health
and environmental problems. However,
no commenters submitted any data to
assist the Agency in estimating how
many hazardous waste tank systems
may be leaking, and no systematic
studies of hazardous waste tank
systems have been performed. Thus, it is
still not possible to quantify the number
of leaking hazardous waste tank
systems, The studies the Agency has
conducted since proposal, however,
have demonstrated that the number may
be substantial. The Agency's Office of
Solid Waste and Emergency Response
(OSWER) performed a nationwide study
of over 12,000 reports of releases from
underground tank systems storing
petroleum and chemical products. The
Agency's Office of Toxic Substances
tested over 400 motor fuel storage tank

systems. The OSWER study shows that
a substantial number of underground
tank systems may be leaking. The OTS
study appears to confirm that
conclusion, in that: approximately 35
percent of the tank systems tested did
not pass a tank system tightness test.
These studies support the conclusion
that a substantial number of hazardous
waste tanks also may be leaking.

A number of commenters asserted
that petroleum and gasoline tank system
data could not be used to indicate
potential problems with respect to
releases from hazardous waste tank
systems. They presented no data,
however, to substantiate their claims
that hazardous waste tank systems
would leak at a different rate than
product storage tank systems. As is
explained below, the major causes of
releases from tank systems are
unrelated to the characteristics of the
material stored in the tanks, assuming
that the stored material is compatible
with the material of construction of the
tank system. The principal causes of
reported tank failures are external
corrosion, installation problems,
structural failure, spills, and overfills
due to operator errors, and ancillary
equipment failure. There are no data
from which to conclude, or reason to
believe, that these problems would not
occur in hazardous waste tank systems
with approximately the same frequency
as for the petroleum or chemical storage
tank systems.

The OSWER study conducted since
proposal included chemical and
petroleum storage tank systems.
Significantly, the results were similar for
these two types of tank systems,
confirming that the propensity for tank
systems to leak does not vary
significantly with the characteristics of
the material stored.

2. Causes of Releases From Tank
Systems

a. Corrosion. At proposal, the Agency
identified external corrosion as a major
cause of underground tank system
failure. The basis for this conclusion
was a study conducted by the American
Petroleum Institute (API), which
analyzed nearly 2,000 leaks from
underground gasoline storage tank
systems. The API study concluded that
external corrosion of underground tank
systems was the predominant cause of
tank and piping failure; 75 to 80 percent
of the tank and/or piping failures
reported resulted from subsurface
corrosion of steel tanks and/or piping.

Commenters criticized the use of this
study, asserting that differences in the
chemical and physical properties
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between petroleum products and
hazardous wastes made the study
inapplicable. As is noted above, these
criticisms.contradict the results.of the
API study itself, since 75 to 80 percent of
the tank system failures were reported
to be caused by corrosion due ito.contact
with seils, not the material in the tank.

The majority of tank systems in the
API survey were of bare steel
construction and had no cerrosion
protection. On the basis of the available
data, EPA has concluded that this is also
the case for hazardous waste storage
and treatment tank systems. In 1982-
1983, the Agency sponsored a national
survey of hazardous waste facilities. A
report prepared for EPA, “National
Survey of Hazardous Waste Generators
and Treatment, Storage, and Disposal
Facilities Regulated Under RCRA in
1981," presents the survey's
methodology and coenclusions. EPA
found that steel is the most common
material of-construction for underground
(73 percent) and -aboveground (84
percent) hazardous waste tark systems.
Overall, about 75 percent of all
hazardous waste'tank systems are
constructed of carbon steel. Few of
these tank systems are believed to have
corrosion protection.

Other studies the Agency relied upon
at proposal showed that external
corrosion is one of the principal causes
of underground tank system failure. For
example, astudy of 800 underground
tanks in @hio.conducted by a company
specializing in‘cathodic protection
indicated that at least one underground
metal tank failure.can be expected in 55
percent of the gasoline stations over:a 15
year period and that failures can be
expeoted at 70 pereent of the stations
over a period of 20 years.

The OSWER study conducted after
proposal of the hazardous waste tank
system regulation has confirmed fhat
external corresion is a principal cause of
underground tank failure. It shows fhat,
excluding those releases forwhich a
cause was not specified and those
releases caused by operator errors,
about 22 percent of the reported release
incidences were due to some type of
corrosion (28 percent for underground
chemical tanks‘and 21 percent for
underground petreleum tanks). In
addition, dtis likely thatmany of the
nonspscific canses reported, such as age
and holes, were silso due tocarrosion,
Of the corrasion incidences, only about
5 percent wese attributed 4o dinternal
corrosian (0 percent for sndenground
chemical tarkks and $ percentfar
underground petroleum tawks).

? The Spill Prevention Control and
Countermeasure (SPCC) database and
the Pollution Incident Reporting System

(PIRS) database provided valuable
information on the causesof failure and
releases from abovegroundstorage
tanks. Since aboveground tanks are not
in comtact with.corrosion-inducing soils,
external corrosion was not a major
failure mode for these tariks. It does
cause failure in aboveground tanks,
however. Exclusive of failures caused
by operator-error and natural
phenomena, failure by all forms of
corrosion was 2.2 percent in'the PIRS
database and 6.2 percent in the SPCC
database. Based on a review of
available data on underground and
aboveground tank systems, EPA expects
that the aboveground portions of
onground and inground tanks would
experience external corrosion failures
similar tothat of aboveground tanks. On
the other hand, the bottoms of onground
tanks and below ground portions of
inground tanks constructed of steel and
other metalswould likely have external
corrosion failure rates similar to
underground tanks.

b. Structural Failure. At proposal, the
Agency identified structural failure as
one of the causes of underground tank
system failure. For example, the API
study discussed above indicated that the
primary cause of fiberglass tank failures
was breakage or physical separation of
the tank wall. The OSWER study
confirms this conclusien, although,
based on the study results, it'is not
possible tesidentify ‘the specific.causes
of structural failure. Qualitatively,
failures were reported as fabrication
defects, design defects, medhanical
failures, or structural failures. The study
shows that, excluding these releases for
which a cause was not specified and
those zeleases caused by eperator
errors, stractural failure aceeurnted for
about 45 percent of the releaseincidents
reported {88 percent for underground
chemical tasks and 45 percent for
undernground petrolenm tanks). As is
true of external corrosion, there ismo
reason to believe that structural failure
would not also lbe a significarnit problem
with hazardous waste underground tank
systems. Because of the similarilies in
fabrication, handling, and installation
between hazardous waste tark systems
and petroleum and chemical gtorage

tank systems, the Agency believes that

structural failure is likely to vocur
regardless of whether hazardous waste,
petroleumproducts, or chemicals ave
stored.

Based onthe SPOC and PIRS
datdbases. in the case of aboveground
tanks, structural failure accounted for
betwsen®:and 7 percent of the reported
failures.

¢. Ancillary Equipment Failure. At
propesal, EPA identified failures of

ancillary equipment, including piping
systems, as a significant causeof
releases from above ground tark
systems, citing the analysis of over 2,000
incidents of spills of oilorhazardous
substances reported underEPA’s 'Spill
Prevention Countermeasures {SPCC)
plans and the Coast Guard's Pollution
Incident Reporting System (PIRS). This
analysis:showed that, if failures due to
operator error-and matural phenomena
are excluded, between 85 and 90 percent
of theserelease incidences resulted from
failures of piping systems (including
failures of pumps, flanges, couplings,
interconnecting hoses, and valves). EPA
also cited studies on the occurrence of
leaks in underground piping dueito
corrosion. One study showed that the
accumulated number of leaks in
underground pipingincreases
exponentially with time, starting at
about 5 years from the date of
installafion and increases by a factor of
10 every 8 years. The API survey
discussed previously also indicates that
corrosion of underground piping and
ancillary equipmentis a major cause of
releases from underground tank
systems.

The OSWER study confirms the
conclusion that failures of ancillary
equipment-are major causes of releases
from tark:systems. The study shows
that, excluding those releases for which
a cause was not specified and those
releaseswcaused by operator errors,
ancillary equipment failures accounted
in 38 percent of thereported release
incidents [35 percent for underground
chemical tank systems and.@8 percent
forunderground petroleum storage).

Several commenters expressed the
opinion that data devived from
petroleum storage tanks should not be
used topredictthe failure rates for
piping andther ancillary eguipment in
hazardeus waste tank systems 'because
they believed that petroleum tank
systems are more often pressurized than
hazardous waste tanks (presumalily a
pressurized pipe, pump, vaive, eic,
would be mare likely to leak than amon-
pressunized component). They also
asserted that there were diffesences in
the length of piping. No data were
provided teo substantiate theirclaims,
however.

There iis nobasis for concluding that
hazardous waste tank systemsare less
likely to have pressusized pipingor
other ancillary equipment, especidlly in
the underground situation where pumps
must usually be-used to remowve fluids
from the tank. Inaddition, the Agency is
unaware of any information showing

ithat pipinglength is substantially
different for hazardous waste versus
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petroleum tank systems. Some
commenters asserted that piping lengths
of about 200 feet are typical of gasoline
service station tank systems compared
to the 50 feet of piping assumed by EPA
for a typical hazardous waste tank
system. Other commenters stated that
piping lengths for many hazardous
waste tank systems are often greater
than 50 feet, with one commenter citing
a piping length of 8,000 feet. While EPA
does not consider the latter figure to be
typical of many hazardous waste tank
systems, it is likely that piping systems
used at gasoline service stations are
well within the range of piping lengths
characteristic of hazardous waste tank
systems.

The corrosive properties and presence
of suspended solids in many hazardous
wastes might actually cause higher
failure rates of valve stem seals, shaft
seals in pumps, flanged and threaded
connections, and other tank seals in
hazardous waste tank systems than in
petroleum storage tank systems.
Suspended solids, sludges, and debris
are found in many hazardous wastes,
and their presence in hazardous waste
tank systems might cause clogging and
blockages, which can cause pressure
buildup in pumps and pressurized
segments of the piping system. The
higher pressure combined with the
abrasive properties of some hazardous
wastes might lead to accelerated wear
on rotating shaft and valve stem seals.

EPA concludes that the external
corrosion rate and the incidence of
leakage from piping and ancillary
equipment for underground hazardous
waste tank systems are likely to be at
least as great as those of petroleum
storage tank systems. Thus, re-
examination of the potential for
ancillary equipment to cause tank
system failure confirms that the
regulation of hazardous waste tank
systems must include ancillary
equipment.

d. Operator Errors. At proposal, EPA
identified overfills, overflows, and other
operational errors as a significant cause
of releases of hazardous waste to the
environment. For example, in the SPCC
and PIRS data bases, operator error and
overfills/overflows accounted for 32 and
47 percent of the release incidents
reported. Recent studies confirm this
conclusion. The OSWER study
identified this as the leading cause of
releases for both petroleum and
chemical storage tank systems. Typical
operator errors were: (1) overfill of
tanks; (2) incomplete closure of valves;
3 openinﬁ of wrong valves; (4) improper
mating of hose connections; (5) improper
repair or maintenance; and (6) accidents

(e.g., forklift damage to a tank or
breaking of a valve stem through the use
of a wrench to open a stubborn valve).
There is no reason to believe that
operators of hazardous waste tank
systems will commit fewer errors than
operators of other tank systems.

Aside from the immediate threat of
migration to ground and surface waters,
overfills can contribute to accelerated
corrosion failure in underground,
inground, and onground tank systems
storing hazardous wastes. Many of the
hazardous wastes contain acids, bases,
and salts which if spilled into the soil
surrounding the tank system can cause
the soil to become corrosion-inducing.
Also, microbial action on organics,
halogenated organics, and sulfur-
containing hazardous wastes that have
leaked into the soil adjacent to the
exterior tank wall can produce
biodegradation products that are highly
corrosive (i.e., organic acids, HCI, and
sulfuric acid).

3. Risks Posed by Releases From
Hazardous Waste Tank Systems

The report, “The National Survey of
Hazardous Waste Generators and
Treatment, Storage, and Disposal
Facilities Regulated Under RCRA in
1981," indicates that about 16,000
hazardous waste storage and treatment
tanks were used at about 3,800 facilities
(exclusive of small quantity generators)
in the United States in 1981. As is
explained above, many of these tank
systems probably are leaking or can be
expected to leak in the future. Leaks of
hazardous waste can be expected to
pose a significant risk to human health
and the environment in part because
leaked materials may contaminate
ground water and cause individuals to
be exposed to the hazardous
constituents in the wastes. In addition,
risks to human health and the
environment may be introduced by
exposure to contaminated surface water
and air.

The recent OSWER survey of
documented release incidents from
underground storage tank systems
showed that over 75 percent of the
incidents resulted in contamination of
the soil and that the ground water was
contaminated in more than 50 percent of
these incidents. In addition, the same
survey showed that, of the underground
chemical release incidents, 74 percent
resulted in contamination of the ground
water. Leaks from hazardous waste tank
systems may also cause ground water
contamination.

Other available data confirm that
leaking tanks present serious threats
because they allow hazardous
chemicals to contaminate soils and

ground water, In a study entitled
“Assessment of the Technical,
Environmental and Safety Aspects of
Storage of Hazardous Waste in
Underground Tanks,” dated February
1984, the Agency compiled studies
conducted by the American Petroleum
Institute and by various State and
municipal agencies. The studies
analyzed leaks from petroleum product
and other tank systems. One of the
studies was conducted by the California
Water Quality Board—San Francisco
Bay Region.

In 1982, the Regional Board initiated a
survey of 1,950 facilities. Of the facilities
surveyed, 480 reported current or prior
use of underground tanks or sumps. Of
these, the Board selected 87 judged as
having a high potential for leaking
hazardous substances. These tank
systems were non-vaulted, solvent
waste tanks and sumps, without
corrosion protection, and at least seven
years of age. These high priority
facilities were required to conduct a
contamination assessment. Of the first
80 facilities reporting, 64 had subsurface
contamination although at least 5 of
these were from sources other than the
tank system. At many of these facilities.
highly toxic materials, such as benzene
and other solvents, contaminated soils
and/or ground water. At 10 facilities,
soil contamination levels exceeded 1,000
ppb for at least one chemical; 11
facilities reported ground water
concentrations of over 1,000 ppb.

This study also included case
histories of two facilities with leak
problems reported prior to the initiation
of the larger study of 1,950 facilities.
These case studies of release incidents
at these additional facilities reported the
following: In one case, a solvent storage
tank leaked for one and one-half years
before it was detected, This leak
resulted in the contamination of three
aquifers with a cleanup cost of over $12
million. In the second case, two public
and several private water supply wells
were contaminated and cleanup costs
by the end of the first year had reached
approximately $10 million.

The conclusion that leaks from tank
systems may present substantial risks is
supported by EPA's “Hazardous Waste
Tank Risk Analysis." This analysis
modeled what EPA believes are current
hazardous waste tank system
management practices. The results of
this analysis indicate that current
practices lead to a substantial
probability of release to the
environment from tank failures due to
corrosion, rupture, improper installation,
gasket failures, and operator errors.
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Current practices tend to allow
releases to continue undetected until the
release becomes obvious. In many
cases, undetected releases can be
expected to contaminate valuable
resources and threaten human health
and the environment.

The estimated release volumes vary
depending upon the type of tank system
and the quantity of waste handled.
Underground and large volume tank
systems tended to have the highest
estimated releases. However, all tank
systems, including aboveground and
small volume tank systems, were
associated with significant release
volumes and, therefore, risk to human
health and the environment. In general,
all tank systems modeled under current
management practices were associated
with release volumes that were
approximately 10 percent or less of the
tank system throughput over the 20 year
time horizon. Although small volume
tank systems were estimated to have
relatively small release volumes, even
such small release volumes may pose a
significant risk to human health and the
environment as a resull of the toxic
effects associated with hazardous waste
constituents, Chronic exposure to
hazardous waste cobnstituents may lead
to such adverse health effects as cancer
or damage to various organ systems
(e.g., kidneys, liver, and reproductive
systems).

The Hazardous and Solid Waste
Amendments of 1984 placed additional
bans and limitations on disposing of
hazardous waste in landfills. EPA must
make ban determinations on all RCRA
waste by November 1990, The first such
determination, regarding solvents and
dioxins, was made in a proposed rule
dated January 14, 1986. Others are
currently under development and still
others will follow at regular intervals.
When effective, these regulations may
substantially increase the amount of
wastes in storage and treatment tank
systems, thus increasing the aggregate
risks posed by these systems if they are
not managed properly.

4. Technical Options for Addressing
Problems Associated With Leaking
Tanks

The incidence of releases resulting
from the major causes discussed in the
preceding section tends to vary slightly
from study to study depending on the
particular population surveyed. In all
cases, however, high among the most
frequent causes are:

* Corrosion;

* Structural failure;

* Piping and ancillary equipment
failure; and

* Operator error leading to spills or
overfills. ‘

Before determining how best to
address the problems associated with
leaking tank systems, the Agency
evaluated the technical options
available for addressing the principal
causes of releases. As is explained
immediately below, there were
significant drawbacks to reliance upon
any method other than secondary
containment with interstitial monitoring
for the effective identification of and
response to releases from hazardous
waste tank systems to the environment.

a. Corrosion, Corrosion of tank
systems is usually caused by improper
selection of construction materials and/
or inadequate protection against
external corrosion. The Agency
explored the possibility of addressing
this problem by ensuring that the design
of the tank system was appropriate (i.e.,
that the materials of construction were
compatible with the waste being stored)
to prevent internal corrosion from
occurring and that effective corrosion
protection be applied to steel tank
systems and metal components of non-
steel systems to address external
corrosion problems. Corrosion
protection might consist of
specifications of corrosion-resistant
coatings or liners, or cathodic protection
systems.

The corrosion process is very complex
and is influenced by factors such as:
oxidizing agents, electrolytic activity,
acidity, moisture levels, soil resistivity,
temperature, bacterial action, and other
factors. Corrosion protection
approaches include cathodic protection;
paints, coatings, and linings; soluble
corrosion inhibitors; electrical isolation;
and the use of corrosion resistant
materials.

EPA was concerned whether most
owner/operators have the knowledge
and technical specialization to evaluate
and select the most appropriate
corrosion protection measure. In order
to assure the application of a proper
level of expertise in this phase of waste
management, EPA evaluated the
benefits of requiring owner/operators to
obtain certification of proper corrosion
device selection and system design by
qualified corrosion experts.
Independent, qualified corrosion experts
would be required. As a minimum, they
would need to specify the appropriate
design and installation requirements. In
the case of a field-fabricated corrosion
protection system, a corrosion expert
would supervise the installation of the
system. y

Even if owner/operators had the
necessary expertise or obtained the
services of qualified experts, corrosion

problems would remain. The Agency is
aware of no data establishing the
complete effectiveness of corrosion
protection measures applied to single-
walled steel tanks. The reliability of
many protection methods depends upon
effective maintenance and inspection
practices which are subject to human
error or negligence. Corrosion protection
measures, such as cathodic protection
systems, coatings, and moisture barriers,
may be effective in significantly
reducing rates of corrosion, but they do
not necessarily stop corrosion
completely Therefore, corrosion
protection measures will reduce, but not
eliminate, failures resulting from
corrosion. In addition, corrosion
protection does not address causes of
releases other than corrosion. Thus, in
addition to corrosion protection, some
form of release detection is required to
enable an appropriate response in the
event of a release from a tank system
protected against corrosion.

b. Structural Failure, Structural failure
problems can be attributed to a large
degree to improper design and
installation. However, inadequate
quality assurance and quality control
during the manufacture of tank systems
would also be a major concern. The
solution, again, would involve applying
proper levels of expertise at the design
and installation stages and adequate
quality assurance during manufacture.
Certification by a qualified professional
engineer that the design and installation
is in accordance with sound engineering
practices and applicable standards can
be of considerable benefit. The major
limitations of design and installation
standards is that once a tank system is
designed, built, and installed,
improvements in the standards or even
errors in applying the standards cannot
be retrofitted in most instances. For
example, it is usually impossible to
retrofit existing tank systems with better
materials of construction or with thicker
walls.

In addition, improved tank design
standards cannot assure the proper
installation and maintenance of the
tanks. That a substantial number of
releases from tank systems have
resulted from structural failure
demonstrates that improved design
standards have not obviated the need
for regulations ensuring that tank
systems are installed and operated
appropriately. In addition, some form of
release detection is required to enable
an appropriate response in the event of
a release from even a well-designed and
installed tank system,

c¢. Ancillary Equipment Failure. Data
cited in the preamble to the proposed




25432

Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Rules and Régulations

regulation and the recent OSWER
survey attributed a significant number of
leaks to ancillary equipment failure.
Mast of these releases appear to have
resulted from mechanical and thermal
stresses common to daily operation.
These stresses. however, are most
evident on the components of the
systems that are most susceptible to
wear, such as pipes with flanges or
threaded connections, valves, and
pumps. Pumps and valves, for example,
are designed with moving parts and
seals that periodically deteriorate with
use. In addition to these stress-induced
factors, underground piping is
susceplible to the same corrosion
influences discussed previously for
tanks.

The principal leak prevention measure
suggested for ancillary equipment is its
proper design and installation. The
design should match its intended
function taking into consideration first
the proper material of construction. The
material of choice must be compatible
with the array of substances that will
pass through it. Specifically, the material
of construction must match the thermal
coefficients of expansion and corrosive
properties of the substances transported
through it. A quality audit of tank
system installation, especially to
prevent loose fittings, poor welding, and
malaligned gaskets, will prevent many
leaks.

The difficulties of addressing the
problems of structural failure and
corrosion of ancillary equipment are
similar to those of the tanks themselves.
Thus, in addition to proper design and
installation of ancillary equipment,
some form of release detection is
required to enable an appropriate
response in the event of a release from
even a well-designed and installed
piping system.

A basic lype of construction that
helps prevent releases is piping with
welded connectians. Devices are also
available that enclose specific
components of the ancillary equipment
system such as jacketed (double-walled)
piping and sealless (canned) pumps.
These devices—forms of secondary
containment—are capable of containing
a release in the event of a failure of the
primary containment system.

d. Operator Errors. Operator errors
are among the most prevalent causes of
tank system leaks and releases. Proper
lraining and the establishment of
standard operating procedures and
safety practices can reduce the
occurrence of human errors. Spill control
and contingency plans, training plans,
and operating procedures are important
and are required to obtain permits for

tank systems and other treatment,
storage, and disposal facilities {TSDFs).

Some operator errors can be averted
by installing engineered safeguards.
Overflow protection devices can be
installed on tank systems to provide
warning to the operator and/or to
shutdown transfer pumps when the tank
reaches full capacity. Protective guards
can be installed to prevent vehicular or
forklift damage to tanks. Proper tagging
or labeling of valves and piping can help
alleviate human error in operating
valves. Tank design standards, such as
specification of & minimum freeboard
requirement and a nfinimum volume
requirement for secondary containment,
can also help to reduce the
consequences of human error. However,
even the best training programs and
operations practices will not completely
eliminate human error.

e. Multiple Causes of Releases. In
addition to the direct methods described
above for controlling or reducing the
likelihood of releases from tank systems,
there are a number of monitoring
methods and backup devices that are
capable of addressing, to varying
degrees, the problems associated with
releases due to corrosion, poor design,
fabrication, and/or installation, piping
and other ancillary squipnient, and
operator error. These include tank
system inspection, leak detection, and
secondary containment.

i. Inspections. Physical inspections
can be conducted in order to detect
existing leaks and/or to identify
problem areas that can lead to releases
if not repaired. If the release is detected
early and response measures are taken,
inspections can reduce risks to human
health and the environment. Inspections
can commence at the time a tank system
is installed and can be conducted on a
periodic basis thereafter Tests
conducted at the time the tank system is
installed include various non-
destructive methods such as tank
tightness tests, soap tests, ultrasonic
tests, spark tests, acoustic emissions
tests and radiography tests

Periodic inspections can include
visual inspections of tanks (foundations,

connections, coatings, and tank walls),

internal inspections for enterable tanks
(roof, structural members, shell, and
bottom), and visual inspection of pipes
and ancillary equipment. Inspection
equipment includes penetrant dyes,
vacuum boxes (for seam testing),
ultrasonic instruments, and radiographic
equipment.

While regular visual inspections can
reduce risks, they cannot be relied upon
completely. There are many problems
that visual inspections would not reveal

(e.g., loose fittings, external corrosion if
only the inside of the vessel can be
inspected) and, because visual
inspection is an episodic rather than a
continuous process, detection of
releases may occur affer significant
quantities of waste have migrated to the
environment, This problem can be
dlleviated if a mechanism is available to
contain the release until the release is
discovered.

ii. Leak Detection. If a leak is detected
early and response measures are taken,
this approach can reduce risks to human
health and the environment. The
concept of early detection and
subsequent corrective action as an
appropriate method of addressing the
risks presented by releases from
hazardous waste tank systems was the
basis for the ground-water monitoring
alternative for existing tanks that was a
major component of the proposed
regulation. For underground tank
systems, this alternative consisted of
semi-annual tank tightness testing
combined with ground-water
monitoring. The Agency received many
comments on this approach; most of
them identified asserted problems and
advantages that commenters believed
were associated with various methods
of leak detection. In response to these
comments, the Agency has re-examined
each of these methods and has
concluded that they are not reliable
enough to provide long-term control of
leaks from hazardous waste tank
systems.

There are a number of leak detection
methods that can be applied to tank
systems. There are various methods of
tank testing, including pneumatic, valve
manometer, liquid level bubble,
fabricated float, laser beam, overfill/
standpipe, buoyancy sensaor, and
capacitance probe tests. Other methods
of leak detection are inventory
monitoring, unsaturated zone
monitoring, and ground-water
monitoring.

(a) Ground-water monitoring: A
number of commenters identified
problems with ground-water monitoring.
Commenters pointed oul that ground-
water monitoring alone only detects a
leak after the hazardous waste has
reached the ground water and that the
leak would potentially be undetected
until long after the leak occurred. Other
general problems cited by commenters
included issues of accuracy, especially
for certain materials, hydrogeologic
settings, and background contamination.

Commenters pointed out several
problems with ground-water monitoring
as it might be applied specifically to
tank systems. They noted that the
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design of the ground-water monitoring
system could be complicated if there are
many tanks located in close proximity to
one another. The proper location, depth,
and number of wells required were all
mentioned as items of concern if the
system was to be effective. In facilities
where pipes are interconnected between
multiple tanks, commenters stated that
it is often impessible to pinpoint the
source of ground-water contamination
(e.g., determine which tank is leaking).
Some commenters stated that
monitoring wells could provide a
pathway for hazardous waste to migrate
and contaminate ground water.
Commenters also stated that soil
characteristics and the presence of
installed foundations and underground
piping or equipment in the vicinity of the
tank can sometimes lead to channeling
of underground contamination,
effectively bypassing the ground-water
moniloring points, making it improbable
that meaningful ground-water
monitoring can be implemented for
hazardous waste tank systems with a
single sampling point. They stated that
multiple sample wells, properly placed,
are reguired to detect contamination
effectively. They also stated that the
determination of the direction of flow in
ground-water aquifers is difficult and
makes the placement of sampling wells
even more difficult;

The Agency agrees with some
commenters that ground-water
monitoring, while it can be useful for
other types of treatment, storage, and
disposal facilities, will not by itself
allow detection and identification of the
releases from hazardous waste tank
systems within a timeframe that will
permit rapid responses to the releases.
Ground-water monitoring is not as
effective as secondary containment with
interstitial monitoring in protecting
human heaith and environment from
leaking hazardous waste tank systems
because it detects leaks substantially
later than monitoring the interstitial
volume between the tank and the
secondary containment system.
Reducing the length of time required to
d.ctect a release is important in reducing
risks of envirenmental damage. The
Agency is also concerned that ground-
Water monitoring might have reduced
effectiveness in detecting releases from
long lengths of piping or individual
tanks when multiple tanks are in close
proximity to each other.

EPA, however, does not agree with
the commenters who claimed that
ground-waler monitoring systems are
unreliable in detecting leaks or
inherently dangerous as conduits of
contamination. While the design of an

effective ground-water monitoring
system requires careful consideration of
facility structure and site hydrogeology.
EPA believes that the design of a system
which will reliably detect leaks is quite
feasible, EPA agrees with the
commenters who stated that multiple
wells may be required to detect
contamination effectively and that care
should be taken to ensure that the
direction of ground-water flow is
properly determined. Also, while
improperly-instailed or improperly-
maintained wells may provide a
pathway for eontamination, such
improper installation or maintenance is
not an appropriate reason to reject
ground-water monitoring.

(b) Tank testing: Tank testing, or lank
tightness testing, can be useful in
detecting many leaks from tanks or
ancillary equipment. It, too, however, is
not sufficiently reliable to serve as a
long-term method of centrolling leaks
from hazardeus waste tank systems.

Many commenters addressed tank
testing with various points of view.
Some claimed that the method was
unreliable; others claimed that leaks of
0.05 gallons per hour could reliably be
detected—especially in smaller tanks.
The Agency commenced its own study
of leak testing, but the results of that
study were not available for this rule.

The recent OTS survey of motor fuel
storage tank systems concluded that
commereial tank testing methods were
not reliably detecting releases in the
range of 0.05 gallons per hour. In many
cases, fairly substantial leaks remained
undetected. OTS concluded that
commercial methods and field
procedures could be modified to
improve their reliability, however. OTS
analysts adapted a commercial method
to correct deficiencies in the methods
and generated a tank testing
methodelogy that they determined can
detect releases under testing conditions
of 0.1 gallons per hour with 95 percent
confidence. OTS also concluded that it
is imperative that information be made
available on both the accuracy and
precision of tank testing methodologies.

The Agency concludes that tank
tightness testing can play a role in
regulating hazardous waste tank
systems. Properly performed tank
system tightness tests appear to be able
to detect leaks of approximately 0.1
gallons per hour. During the phase-in
period, these tests may be used to
conduct assessments of tank system
integrity. This will enable the
identification of most leaking tank
systems. However, undetected leaks of
below 0.1 gallons per hour could still be
considerable over the period of a year.

The Agency has concluded that
permitting hazardous waste leaks of that
size to be undetected and, therefore,
uncorrected. would be unacceptable
over the long term.

The re-examination of ground-water
monitoring and leak testing led the
Agency to reject the ground-water
monitoring alternative contained in the
proposed rule. Because both ground-
water menitoring and hazardous waste
tank system integrity assessments,
including tank system tightness tests,
are not completely reliable in detecting
releases so that response actions can be
taken before the releases reach ground
water or surface water, EPA found that
this alternative does not provide equal
protection to human health and the
environment as secondary containment
with interstitial monitoring. This
conelusion is further supported by the
results ef the Ageney’s risk analysis
conducted as a part of this rulemaking.

(c) Inventory monitoring: In the
preamble to the proposed regulation, the
Agency expressed serious doubts about
inventory monitoring as a method of
detecting leaks from hazardous waste
tanks. Re-examination of the issues has
confirmed that the regulation should not
rely on this method. Among other things,
the OTS survey of underground motor
fuel storage tank systems found that
owner/operators were not able to
perform inventory monitoring
effectively. Only 41 percent of the
attempted cases resulted in the
development of usable data. The
Agency believes that the use of
inventory monitoring may be even more
difficult and problematic for owners and
operators of hazardous waste tank
systems.

(d) Unsaturated zone monitoring:
Unsaturated zone monitoring is a
technique for monitoring conditions in
the zone of aeration lying between the
earth's surface and the water table. This
is a zone where vapors can migrate
relatively easily, A number of devices
can be used to monitor conditions in this
zone. They rely on the principles of
thermal conductivity, electrical
resistivity, solubility, and vapor
pressure. Soil-gas detectors are a widely
used form of vadose or unsaturated zone
monitoring. They function best in
pourous soils where vapors can migrate
easily to a sensing device. These
detectors are most effective when
monitoring highly volatile gases in
relatively dry soil.

Some commenters stated that
unsaturated or vadose zone monitoring
should be considered as a replacement
for ground-water monitoring, because it
would be capable of detecting leaks
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prior to the release of hazardous
constituents to ground water. EPA
agrees that releases from hazardous
waste tank systems should be detected
before they reach ground water.
However, in analyzing these comments
and other available information on the
capability and reliability of unsaturated
zone monitoring, EPA has concluded
that unsaturated zone monitoring is an
unproven technology for reliably
detecting releases from hazardous waste
tank systems at this time.

EPA evaluated the use of unsaturated
zone monitoring as a possible substitute
for ground-water monitoring. The
Agency used mathematical models to
simulate the effectiveness of soil-gas
monitoring in analyzing these comments
and other available information on the
capabilities and reliability of
unsaturated zone monitoring using the
best available information on the
transportation of vapors through soil. In
evaluating the reliability of unsaturated
zone monitoring, EPA assumed that (1)
monitoring would occur in the
excavation zone; (2) the system
monitored is a carbon steel underground
tank containing the highly volatile waste
dichloromethane; (3) the tank is located
in a homogeneous backfill of known
permeability; (4) the ground-water table
is deep enough to allow detection of the
leak prior to ground-water
contamination; (5) the composition of
the waste stored in the tank does not
vary over the time that excavation zone
monitoring is used; (8) the monitoring
well is located two feet from the tank;
and (7) the tank owner/operator can
afford and would perform periodic
cleanup and repair or replacement of the
tank. Overall, these assumptions result
in an evaluation of excavation zone
monitoring under ideal installation and
operating conditions.

The results of the simulation (see
“Hazardous Waste Tanks Risk
Analysis,” June 1986) show that for
volatile hazardous waste, vapor
monitoring in a sand-backfilled
excavation zone under ideal conditions
and combined with immediate response
action, might reduce the volume of
releases to the environment nearly as
well as secondary containment: vapor
monitoring in the excavation zone,
combined with immediate response
action, reduced baseline releases by 96
percent, while secondary containment
reduced them by 98 percent. These
simulated results have not been
validated with field studies, however,
even under the ideal conditions
described above.

EPA agrees that there are arguments
that can be made regarding the

theoretical superiority of unsaturated
zone monitoring when compared to
ground-water monitoring or other leak
detection methods for identifying
releases of volatile materials from
hazardous waste tank systems. The
Agency does not agree, however, that its
current state of development is adequate
for full reliance in lieu of secondary
containment. Rather, EPA believes that
unsaturated zone monitoring is an
emerging technology with considerable
promise, Once it has been sufficiently
developed and its reliability is
understood, it could provide a means of
assuring that leaked wastes can be
confined to an area in which remedial
action is practical.

EPA has a number of specific
reservations about adopting this
approach for use as the principal
regulatory strategy. Because unsaturated
zone monitoring procedures, including
soil-gas monitoring, are still relatively
new, there has been little field
validation of their effectiveness,
especially for the wide range of
hazardous wastes that will be covered
by this rule. Many wastes are not
volatile, and soil-gas monitoring in the
unsaturated zone would not detect their
release. In addition, sample
representativeness, quality control, the
effect of sampling methods on detection
limits, and other issues must be
resolved. The Agency recognizes that
there is a special need to focus on these
issues from the standpoint of the unique
characteristics of hazardous waste
storage in tank systems. The approach
needs verification over the expected
range of waste types, hydrogeologic
settings, and waste mobility and
persistence levels. Methods must be
developed to distinguish tank system
failure from background contamination
from previous overfills, spills, and/or
releases. Also, in the cases where
relatively lower concentrations of
constituents are present in hazardous
wastes when compared to the levels
characteristic of stored products or raw
materials, leaks might lead to
contaminant levels that are below the
detection limits of current unsaturated
zone monitoring techniques.

EPA's Office of Research and
Development will be committing
significant resources over the next 18
months in an effort to investigate system
reliability, investigate the proper
geometry for placing monitoring devices
around tank systems, and to identify
acceptable unsaturated zone monitoring
systems, EPA will continue to evaluate
unsaturated zone monitoring for its
applicability in detecting hazardous
waste releases. Although the techniques

are not specifically included in this rule,
they could potentially, with
improvement, be employed on a case-
by-case basis as part of a technology-
based variance application presented to
the Regional Administrator when
seeking an exemption to the secondary
containment regulations contained in
this rule.

iii. Secondary Containment with
Interstitial Monitoring. Secondary
containment is a method of containing
releases to enable detection of
hazardous wastes leaking from
hazardous waste tank systems.
Secondary containment technologies
include liners, vaults, and double-walled
tanks. When combined with interstitial
monitoring, the overwhelming
advantage of secondary containment is
that it allows for the detection of
releases from the primary containment
vessel while providing a secondary
barrier that contains the released
material before it escapes into the
environment. The space between the
primary and secondary vessels is easily
and reliably monitored.

There are other benefits to secondary
containment, Secondary containment
can isolate the primary tank from high
ground water and saturated soils,
thereby protecting the tank from
potential corrosion by the combination
of water and corrosion-inducing soils. In
some cases, the materials of
construction offering the best corrosion
protection against external and internal
corrosion may not be one and the same
or the choice of material for corrosion
protection may not have adequate
structural strength. In these cases, the
secondary containment system and the
tank system can be constructed of
materials that provide the desired
combination of properties (e.g., steel or
fiberglass tanks in concrete vaults).

Another important benefit is that the
secondary containment system can also
be designed to provide for containment
and detection of accidental spills and
overfills. For example, in secondary
containment system designs
incorporating vaults and berms, spills
and overfills can be easily detected by
visual examination and also
decontaminated readily. This
compensates for human errors and
reduces the reliance upon flawless
operator performance. Secondary
containment prevents spills and overfills
whose volume does not exceed the
capacity of the secondary containment
system from being released to the
environment.

Additionally, in the event that a tank
system is used to store or treat a
hazardous waste which was not
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considered at the time the system was
designed, secondary containment can
provide protection against design
deficiencies that might otherwise result
in releases of hazardous waste
constituents.

Secondary containment can afford
security for other causes of tank failure.
As a secondary barrier, it can eliminate
releases to the environment caused by
point anode corrosion (e.g., caused by a
piece of cinder contacting the tank
surface), collect leakage from loose
fittings and worn seals on valves and
pumps, and prevent releases due to
structural failure of the tank system.

Table 3 summarizes the Agency's
evaluation of the technical options now
available for addressing releases from
hazardous waste tank systems.

5. Regulatory Approach

a. Summary of Approach Taken in
Final Rule. As explained previously, the
Agency's overall strategy for
accomplishing the statutory goal of
protecting human health and the
environment from the risks posed by
hazardous waste storage and treatment
facilities is to prevent the migration of
hazardous waste constituents to ground
and surface waters where such releases
may present a risk to human health or
the environment. A key element of the
overall strategy is the need to detect
releases in a timely manner so that an
appropriate response can be made.

The Agency's overall risk
management strategy has evolved from
the following considerations. First, as is
explained in this preamble, there is a
need to address further regulation of

hazardous waste tank systems because
the current situation most likely
presents significant risks. A number of
studies have shown that tank systems
are likely to be leaking or are likely to
leak in the future. Releases from tank
systems are likely to contaminate
ground water and surface water, posing
risks to human health and the
environment.

Second, based on EPA’s review of the
technical options, as well as the
rationale expressed in the preamble to
the 1981 hazardous waste tank system
regulations, the Agency has concluded
that a regulatory approach that
emphasizes secondary containment with
interstitial menitoring both satisfies the
statutory objective and is consistent
with the function of tank systems as
storage, rather than disposal units.

TABLE 3.—EVALUATION OF VARIOUS CONTROL TECHNOLOGIES

Ability to
contain
e i Fostn et
surface
waters
External C P Slow (710 — No.
C ! Slow ¢t ate No.
S y ©¢ Barrier against waste and o solls ... Yes.
internal v} Slow cc & .| No.
Coatings Slow corrosion Na.
4 Liners PLONING DO cvrcericrire o L B T 1, L S e T LR Maybe
Leaks (Tanks and ancillary equipment)...| Leak d Early wamning
Early wami No.
Early waming .| No
Early ing No. ¢
Early warning and W Yes
Loss of structural integrity . wineins| PLOPEF dESIGN === No.
Quality audit Eliminate flaws... IR N T )
Instaliation standards . Proper Installatio No.
S dary nen Early warning and Yes,
Overfit.......... Pr o aet g YR el ML G S
S y . Early ng and contai Yes.
Operator error Op procedures and training ......... Reduce errors — 4 No.
NNt ..., Early warning and containmeant y Yes.

' Promising. emerging technology that may result in detection prior &
the art technology. Research is focusing primarily on voiatile materials,

Secondary containment is not
expected to impose economic burdens
as explained later in this preamble in
section VIL. When the potential costs of
corrective action are considered,
secondary containment may result in
substantial savings over the long term.
For example, the annualized present
value cost of replacing a 4,000 gallon
underground steel tank system with a
new lank system with full secondary
Containment and interstitial monitoring
would he about $3,900. On the other
hand, the typical annualized present
value corrective action costs associated
with cleanup of a release from a leaking
4,000 gallon single-walled tank system
would range from about $2.500 {removal
and replacement of tank, remaoval of
Contaminated soil, no ground-water
Contamination) to $6,300 (removal and
replacement of tank, removal of

contaminated soil; two years of ground-
water treatment correcting one year of
plume growth) or up to $68,000 (removal
and replacement of tank, removal of
contaminated soil, 33 years of ground-
water treatment correcting 20 years of
plame growth).

While the focus of today's regulation
is on secondary containment, the
Agenacy recognizes that secondary
containment is not always necessary to
achieve the statutory objectives. From
an overall risk management perspective,
secondary containment with interstitial
menitoring was selected as a general
rule, subject to the availability of
variances. This selection was made
because of the probability of risk in
most cases and the uncertainties
associated with leak detection and other
technologies. While there are some tank
systems that may not require secondary

o ralease 1o ground waters. Currently the subject of intensive EPA research to define the capabilties of existing state-ot-

containment, the Agency has been
unable to identify generically which
tank systems fit into this category.
Accordingly, the Agency has included in
the regulations the epportunity for
owner/operators to obiain variances
from the secondary containment
requirements of today's regulation.

As is explained further below, the
principal reliance on secondary
containment does not mean that all
existing tank systems must be equipped
with secondary containment
immediately. The regulations provide for
an orderly phase-in of secondary
containment for existing tank systems,
beginning with tank systems believed to
pose the greatest risk (i.e., leaking tank
systems).

The major features of the Agency's
risk management strategy for new and
existing permitted, interim status, and
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90-day accumulation hazardous waste
tank systems, as expressed in today's
rule, are summarized below. For the
purpose of today's regulation, the term
“new tank system'' means not only
newly-manufactured tank systems that
will be put into service for the first time
but also those other tank systems that
even if in existence and in use prior to
the promulgation date of today's
regulations are then reinstalled and used
as replacement tank systems for existing
hazardous waste tank systems.
Likewise, an existing tank system that is
not being used for the storage or
treatment of hazardous waste, but is
then put into service or converted to use
as a hazardous waste storage or
treatment tank system subsequent to the
promulgation date of today's regulation
is considered to be a new tank system.

The first feature of the regulation
consists of requirements intended to
maintain the integrity of the primary
containment structure. For both new and
existing tank systems, the final rule
requires that the primary tank system be
designed properly and that it be
compatible with the wastes that are
stored or treated. For existing tank
systems not fitted with a secondary
containment system, a tank integrity
assessment (e.g., internal inspection,
visual inspection, tank system tightness
testing) must be conducted by the
owner/operator within 18 months of the
promulgation date (12 months of the
effective date) of today's rule to identify
leaks from the primary tank system.
Where tank system tightness testing is
used, the tests must be able to account
for temperature fluctuations, tank end
deflection vapor pockets, and effects of
high water table. These factors were
commonly cited by commenters to be of
greatest concern in attaining testing
accuracy and precision and were
likewise found in the OTS survey to be
crucial in order to conduct a tank
tightness test reliably.

To ensure the integrity of metal tank
systems, all new metal tank systems in
which all or part of the system is or will
be in contact with the soil or with water
are required to be evaluated for
corrosion potential by a corrosion
expert. The Agency's review of
available data indicates that external
corrosion of metal tank systems is a
major cause of tank failure and release
to the environment. External corrosion
protection can substantially reduce, but
not eliminate, the potential for releases
from metal tank systems. The
assessment of the corrosion potential of
local conditions by a corrosion expert
will provide an evaluation of the degree
of corrosion protection required in each

situation. As a protective measure for
cathodic corrosion protection devices,
the rule requires regular inspection/
testing of sacrificial anode potential and
impressed current sources. Existing tank
systems need not be retrofitted with
corrosion protection because this would
be redundant: the basis of the phase-in
of secondary containment accounted for
the fact that most hazardous waste tank
systems currently in use donot have
corrosion protection.

The second feature of the Agency's
overall regulatory approach is proper
installation of the tank systems. Today's
rule requires an independent, qualified
installation inspector or professional
engineer to certify that the tank system
is structurally sound before installation
and that proper handling procedures are
adhered to during installation. Tank
systems must be tested for tightness
prior to use. Tanks and piping must be
supported properly, and corrosion
protection must be installed if needed.
The design and installation
requirements are intended to prevent
tank failure and releases due to
improper design and installation
practices, known to be major causes of
tank system failures. These
requirements can also lead to long-term
prevention of releases due to structural
failure and/or corrosion.

The third feature of the Agency's
regulatory approach is secondary
containment with interstitial monitoring
to detect leaks from the primary
containment vessel. Despite the
provisions requiring proper design,
installation, and operation of the
primary containment system, available
data show that leaks are still likely to
occur. The function of the secondary
containment and leak detection system
is to ensure that leaks are detected
before they migrate beyond the zone of
engineering control (i.e., an area under
the control of the owner/operator that,
upon detection of a hazardous waste
release, can be readily cleaned up prior
to the release of hazardous constituents
to ground water or surface waters). The
secondary containment system collects
and contains releases from the primary
containment vessel so that releases can
be detected before they migrate into the
environment. The leak detection system
allows prompt detection of any release

" from the primary system to the

secondary containment system, The rule
provides design standards for vaults,
exterior liners, and double-walled tank
secondary containment systems. The
Agency's implementation of the
secondary containment requirements
are discussed in further detail later in
this section.

The fourth feature of EPA’s approach
incorporates provisions for adequate
responses to releases of hazardous
wastes. This rule requires that all
releases to the environment be reported
to the Regional Administrator. One
exception is if a reportable quantity of a
hazardous waste constituent is released;
in this case, the owner/operator must
report the release to the National
Response Center under CERCLA
regulations (in which case, the Regional
Administrator is informed of the release.
If appropriate, the EPA Regional
Administrator will issue an order or
permit condition requiring corrective
action. In addition, immediate action
must be taken to identify and stop the
release, including, if necessary,
emptying that part of the tank system
found to be leaking until the leak has
been stopped. The final rule requires
that a qualified, registered professional
engineer certify that major repairs have
been properly made before a leaking
tank is returned to service. Today's rule
also requires that secondary
containment with leak detection be
provided for replacement tank systems
and for any component of a repaired
tank system that is underground.
Additionally if a leak has occurred in
any portion of a tank system component
that is not readily accessible for visual
inspection, the entire component, i.e.,
either the tank or the entire piping
system, must be provided with
secondary containment prior to being
returned to service.

As the final feature of these
regulations, EPA is requiring owners or
operators of hazardous waste tank
systems to provide adequate closure,
and, if necessary, post-closure, care. All
wastes and all contaminated
components, soils, structures, and
equipment must be decontaminated or
removed from the site at closure, If all
contaminated compounds, soils,
structures, and equipment cannot be
decontaminated or removed at closure.
or if the ground water is found to be
contaminated, the site must be provided
with post-closure care similar to that
required for landfills.

EPA believes that this regulation, by
requiring design and installation
standards for primary containment
structures, corrosion protection for
metal tanks, secondary containment and
leak detection, and quick response in
the case of a release from the primary
containment structure or other spill, and
proper closure and post-closure care,
will protect tank systems against failure
and minimize, by containment and
detection, any releases of hazardous
waste to the environment.
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b. Secondary Containment.—i.
Secondary Containment Approach. As
explained previously, EPA has
concluded that the only demonstrated
method for ensuring against releases to
ground water or surface water is
secondary containment with interstitial
monitoring, This method greatly reduces
the risks associated with managing
hazardous wastes in tank systems (see
“Hazardous Waste Tank Risk
Analysis." June 1986).

The Agency considered two
secondary containment options that
would define the framework of the final
regulation. The first would require
immediate secondary containment for
both new and existing tank systems.
The second would require secondary
containment within two years for new
tank systems, leaking tank systems, and
tank systems containing dioxin wastes,
but, for other existing tank systems,
would require secondary containment
on a mandatory phase-in schedule.

EPA selected the second option as the
basis for the regulation because it will
ultimately lead to the implementation of
full secondary containment for all tank
systems, while phasing-in secondary
containment in a manner that ensures
that existing tank systems appearing to
present the greatest risks receive
immediate attention. In addition, it will
allow for technological advances in leak
detection or tank system design that
might increase the opportunity for tank
systems to obtain variances from
secondary containment or might lead to
the Agency’s amending this regulation in
the future. The phase-in schedule
applies to permitted, interim status, and
90-day accumulation tank systems.

The phase-in of secondary
containment will occur as follows:

(a) Leaking underground components of
tank systems (i.e., tank vessel or ancillary
equipment), would require secondary
containment with leak detection before being
placed back into service after the leak is
discovered. Additionally, if a leak is
discovered in any portion of a tank system
component that is not readily accessible for
visual inspection (e.g., the bottom of an
inground tank), the entire component must be
provided with secondary containment with
leak detection prior to being returned to
service. These components of tank systems
pose the most significant risk to human
health and the environment because they are
currently leaking hazardous wastes to the
environment and because subsequent leaks
may be imminent and would go undiscovered
until the next tank integrity assessment was
performed. If a leak is discovered in a tank
system component or a portion of a tank
system component that is readily accessible
for visual inspection, the component may be
repaired and brought back into service
without being provided with secondary
containment as long as an independent.

qualified registered professional engineer
certifies that the tank system is capable of
handling hazardous waste without permitting
its release into the environment for the
projected useful life of the tank system. Such
a repair is inherently less risky because (a)
the system has been certified to be capable of
handling hazardous waste for its remaining
useful life and (b) the component will be
inspected on a daily basis to ensure its
integrity.

(b) Tank systems storing or treating dioxin-
containing wastes (EPA Hazardous Waste
Nos F020, F021, F022, F023, F026, and F027)
that are not shown to be leaking by tank
integrity assessments must be retrofitted with
secondary containment within two years.
These wastes are highly potent and
extremely toxic and pose significant risks to
human health and the environment if
released. Additionally, in the event of a
release, cleanup costs can be substantial; for
example, the proposed land disposal
restrictions would require that dioxins in
contaminated soils would have to be reduced
below detection levels prior to land disposal
(see 51 FR 1062; January 14, 1986),

(c) The integrity of remaining existing tank
systems must be tested periodically, If a leak
is detected through the integrity assessment
or in any other manner, for the reasons
explained above, the following is required by
today's regulation. Any component, i.e., tank
or ancillary equipment, of a leaking tank
system that is underground must be provided
with secondary containment with leak
detection before being brought back into
service. Additionally, if a leak has occurred
in any portion of a tank system component
that is not readily accessible for visual
inspection, the entire component must be
provided with secondary containment with
leak detection prior to being returned to
service. In all cases, secondary containment
must be provided when the tank reaches 15
years of age except that, for non-leaking
tanks, in no instance is secondary
containment required sooner than two years
from the date of promulgation of today's
regulation. This schedule provides that
aboveground tank systems and components
of tank systems that are readily accessible
for visual inspection are given the maximum
period of time prior to phase-in the secondary
containment requirements of today’s final
regulation. )

To ensure that today's regulation is applied
uniformly in those situations where an
owner/operator is unable to document the
age of his tank system, EPA will assume,
based on its study of the age distribution of
hazardous waste tank systems, that the tank
s{slem is seven years old, the median age of
all hazardous waste tank systems, except
that, if the age of the tank system is
unknown, but the facility at which the tank
system is located is known to be older than
seven years of age, secondary containment
would be required within two years, or by
the time the facility reaches 15 years of age,
whichever comes later.

The Agency considered several
approaches to phasing-in secondary
containment for existing tank systems
that do not leak. The studies considering

the incidents of releases from tank
systems and the causes of these releases
do not identify a single factor that
correlates precisely with leaking.
Neither the age of the tank system nor
any other factor allows one to conclude
that a particular tank system will leak at
any particular time because there are so
many variables in the placement of tank
systems, their construction, their
installation, and other factors. Assuming
that all other influences were identical,
however, there is little doubt that an
older tank system will leak before a
newer one. Accordingly, the Agency
selected tank age as the best criterion
for phasing-in secondary containment.

The Agency examined the available
data to decide what age to select as the
basis for the phase-in, The Agency
selected fifteen years—approximate
median time to failure for those
underground steel tank systems that
were the subject of studies discussed
previously in this preamble.
Underground steel tank systems are the
only systems for which reliable data are
available. Other available information,
developed by EPA's Office of Toxic
Substances, suggests that fiberglass
tanks may be as susceptible to failure as
steel tanks, although the database for
fiberglass tanks is not nearly as
extensive as for steel tanks.

On the basis that EPA has no data to
the contrary, the phase-in for other tank
systems will be the same as for
underground steel tanks. The Agency
has conducted extensive literature
reviews and sought data on failure
incidences for various types of tank
systems (e.g.. concrete, fiberglass) from
trade associations and tank
manufacturers and through an
information request (51 FR 9072, March
17, 1986). Unfortunately, no definitive
studies or data have been discovered or
made available to the Agency. EPA will
continue to seek information on tank
system failure incidences and, if
appropriate, will consider modifying the
basis of the phase-in in the future.

ii. Variances from Secondary
Containment. Today's rule provides for
two types of variances: one may be
obtained if the owner/operator can
show that alternative design and
operating practices, together with
location characteristics, will prevent the
migration of released materials to
ground or surface water at least as
effectively as secondary containment
with interstitial monitoring; the second
may be obtained if there would be no
substantial present or potential hazard
to human health or the environment
associated with a release. The variances
are available for permitted, interim




25438

Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Rules and Regulations

siatus, and 90-day accumulation tank
systems, and are explained more fully
below. Both new and existing tank
systems may qualify for variances.
These variances are consistent with the
overall strategy of today’s regulation.
Secondary containment with interstitial
monitoring is the only generally-reliable
means to achieve control over releases
before they pose risks to human health
and the environment. Secondary
containment is not necessarily an end in
itself. If other methods can be shown on
a case-by-case basis to achieve the
regulation’s goals, there is no reason to
require secondary containment.

The variances included in today's
regulation differ from the ones in the
propesed regulation, Sections 264.193(i)
and 265.193(f) in the propesed rule
provided a variance from all or part of
the secondary containment
requirements if the owner or operator
could demonstrate to the Regional
Administrator that the location of the
tank system and alternative design and
operating practices would prevent
hazardous waste from reaching ground
or surface waters at any future time.
Owners and operators storing or
treating dioxin-containing hazardous
wastes with EPA codes F020, F021, F022,
F023, F026, and F027 could not ebtain
this variance and would be required to
provide full secondary containment
within one year of the effective date of
the final regulation.

Many commenters to the proposed
rule objected to the stringency of the
variance as proposed, especially the
language "at any future time." Some
commenters stated that this language
exceeded the requirement of § 3004{a) of
RCRA, to promulgate regulations "as
may be necessary to protect human
health and the environment,” Many
commenters suggested the subsfitute
language '‘during the active life of the
unit and post-clesure care period,” as a
possible alternative to “at any future
fime."

Several commenters suggested that a
risk-based variance should be allowed
and that the protocols for establishing
this variance should be consistent with
EPA's ground-water protection strategy.
Commenters also suggested other
factors that they believed would be *
important when considering the granting
of a risk-based variance. Others
proposed that the entire regulation be
established on the basis of risk. Among
the suggested risk factors were waste
toxicity, site location, site hydrogeology,
soil characteristics, ground-water
quality, climate, tank size, waste storage
time, and the migration potential and
environmental persistence of the waste

evaluated in a manner similar to that
provided in EPA’s proposed
implementation of the land disposal
restrictions (50 FR 23250; May 31, 1985).
The Agency has attempted to base
today's regulation on risk to the extent
that it is possible to do so. Accordingly,
immediate secondary containment is
required for leaking components of tank
systems that cannot be visually
inspected, and tank systems containing
diexin-containing wastes; and older
tank systems that, based on tank
integrity assessments, are considered
non-leaking will be phased-in first. The
lack of substantive data on numbers,
sizes, locations of tank systems, the
types of hazardous wastes stored in
individual tank systems, and site-
specific hydrogeologic conditions make
it impossible to go beyond this level of
risk-based rulemaking at this time,
However, the Agency concludes, as did
many commenters, that a risk-based
variance from the secondary
containment requirements should be
available to owner/operators to take
into account site-specific situations.
For this reason, the final rule, unlike
the proposed rule, allows beth a risk-
based variance from secondary
containment and a technology-based
variance, The risk-based variance ¢an
be obtained if the owner/operator,
including the owner/operator of a tank
system managing dioxin-containing
listed hazardous wastes, demonstrates
that there will be no substantial present
or potential hazard to human health or
the environment in the event hazardous
waste is released from the storage or
treatment tank system. This variance
does not exempt the tank system owner
or operator from the requirements of this
regulation other than secondary
containment, Even where it is
demonstrated that secondary
containment is not needed, the Agency
believes that it is important to maintain
good day-to-day operating practices, as
required in today's revised Subpart }
standards. Relaxation of the
requirement for secondary containment
must not be construed to mean that the
facility is licensed to be a hazardous
waste disposal faeility. Adherence to
good operating practices will not pose ~
an undue burden on the hazardous
waste tank system owner/operators.
The risk-based variance is not
available for new underground tank
systems. Section 3004({0](4) of RCRA
requires that new underground tank
systems be provided with leak delection
methods that detect leaks at the
“earliest practicable time.” EPA has
coneluded that new underground tank
systems may qualify for the technology-

based variance if they demonstrate that
a leak detection method detects leaks to
the environment before they reach
ground water or surface waters.
However, the risk-based variance—
throagh which the tank system would
not need to be equipped with leak
detection—would not satisfy the
requirements of section 3004(o}(4}.

The technology-based variance,
similar in nature to the propased
variance, allows owner/operators a
second variance mechanism if the
owner/operator can demanstrate to the
Regional Administrator that alternative
design and operating practices, fogether
with location charaeteristics will
prevent the migration of any hazardous °
waste or hazardous waste constituents
into the ground water or surface water
at least as effectively as secondary
containment with interstitial monitoring.
This variance would be granted if the
owner/operator demonstrates, for
example, that a leak detection methad
not believed generally reliable will be
reliable for his tank system because of
its characteristics, location, and other
factors such as the wastes stored or
treated. Reliable detection of leaks ar
spills would be followed by response
action to prevent contamination of
ground water or surface water. Some
owner/operators may be able to
demonstrate that unsaturated zone
monitoring will be effective far their
tank systems, Variances will not be
allowed for tanks for which ground-
water monitoring is claimed to be
effective, however. The overall strategy
for regulating hazardous waste tank
systems is based on the prevention of
contamination of ground water by
releases from tank systems.

There are two changes from proposal
with respect to this variance. The
variance is now technology-based and
requires that an alternative system
provide equivalent protection as
secondary containment rather than a
showing of no migration of hazardous
waste or hazardous waste constituents
at any future time. As explained above,
this change is consistent with the
Agency's overall strategy for regulating
hazardous waste tank systems as
expressed in this preamble.

The second change in this variance
allows owners and operators storing or
treating EPA Hazardous Wastes F020,
F021, F022, F023, F026, and F027 to apply
for this technology-based variance. EPA
is allowing owner/operators storing or
treating dioxin-containing listed wastes
the opportunity to apply for the
technology-based variance because it is
possible that such owner/operators may
develop a technology alternative to
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secondary containment that ensures
protection of human health and the
environment.

The two variances are available to
interim status and 90-day accumulation
tank systems as well as to permiited
tank systems. Procedures are
established in Part 265 of today’s
regulation through which ewner/
operators of interim status and 90-day
accumulation tank systems may apply
for the variances.

EPA intends to issue guidance on
these variance provisions prior to the
effective date of this regulation. EPA
will continue to investigate the
combinations of factors {e.g.. waste
types, hydrogeologies, potential release
volumes) that may enable the Agency to
describe generically the situations in
which tank systems would be eligible
for variances from the secondary
containment reguirements. To the extent
that the Agency is successful in this
effort, it will be reflected in the
guidance. Additionally, guidance
relating to the risk-based variance will
reflect the concept of differential
protection based on the use, value, and
vulnerability of the ground water as
embodied in EPA's Ground Water
Protection Strategy.

iii. Small Quantity Generators. Under
today's final rule, the Part 264 and 265
requirements, including the secondary
containment requirements, apply to
those generators of 100 to 1000 kg of
hazardous waste per manth who are
subject to interim status or permitting
requirements because they store these
wastes on-site for more than 180 (or 270)
days or store more than 6,000 kg of
waste. Under the conditions of long-term
storage or treatment, the potential for
release of hazardous waste to the
environment becomes significant or the
quantity of waste ptesent, over time,
becomes significant. The Agency sees
no basis for distinguishing these
generators from other hazardous waste
facilities. {See 50 FR 31287; August 1,
1985.)

6. Regulatory Options Not Selected

The preamble to the proposed rule
described several regulatory options
considered by EPA. The Agency chose
{0 propose secondary containment with
a ground-water monitoring alternative,
but invited comments on six alternate
regulatory options:

* Combination of secondary
containment and ground-water
monitoring;

* National risk-based standards;

* Minimum national standards with a
variange from containment reguirements
based on risk:

* Minimum performance standards;

» Ban of underground tanks; and

* Forced retirement of underground
tanks.

a. Combination of Secondary
Containment and Ground-Water
Monitoring

This strategy would require both
secondary containment and ground-
water monitoring for all tank systems
rather than permitting the use of only
one of these approaches. This approach
would be similar to the approach
required for surface impoundments and
landfills where, under section 3084{o0) of
RCRA, each new, replacement, or lateral
expansion of existing landfills and
surface impoundments is reguired to
install two or more liners and a leachate
collection system and a ground-water
monitoring system.

The overwhelming majority of
commenters on this issue stated that
ground-water monitoring was an
unnecessary additional requirement for
tank systems equipped with secondary
containment on the basis that the
additional protection resulting from
ground-water monitoring is negligible,
particularly when compared to cost.
Some commenters suggested that
periodic ground-water monitoring be
used to confirm the effectiveness of
secondary containment systems.

Upon analysis of the issue, EPA
concludes that secondary containment,
combined with a requirement for an
interstifial leak detection system,
obviates the need for ground-water
monitoring. An interstitial leak detection
system {one located in the interstitial
space between the primary tank system
and the secondary containment system)
will detect leaks before the wastes are
released to surface or ground waters,
thus fully protecting human health and
the environment. Since this leak
detection method detects releases
before they enter the environment, it
satisfies section 3004(0)(4)'s requirement
that new underground tenk systems be
equipped with means for detecting
releases to the environment at the
earliest practicable time. While section
3004(0) of RCRA requires that certain
new land disposal facilities be equipped
with ground-water monitoring as well as
double limers, the statute does not
impose similar requirements for new
underground tanks. Because interstitial
monitoring in tanks with secondary
containment is extremely reliable, the
Agency is not imposing additional
ground-water monitoring reguirements
as a matter of policy.

b. National Risk-based Standards. An
alternative to generally-applicable
design and operating standands is the
concept of risk-based standards. Risk-
based standards would vary based on

the degree of risk presented by a
combination ef factors, such as site .
location, type of hazardous waste
managed, proximity to ground water,
and proximity to populated areas.
Hypothetically, such factors could be
arrayed in the form of a matnix, with
different levels of control prescribed
according 1o the relative risk posed by a
particular combination of factars.

Most commenters were in favor of
some type of risk-based standard,
although ne workable suggestions on
how to implement national risk-based
standards were included in the
comments. The Agency has analyzed
possible risk-based spproaches for
storage and treatment tank systems,
accumulation tank systems, and small
quantity generator tank systems. A
hazardous waste tank failure model to
examine risks associated with certain
wastes, in a variety of settings, was
developed. The estimated release
volumes from specific release events
were used to estimate human health
risks through the use of a transport and
exposure model. -

The Agency concluded that national
risk-based standards cannot be
developed at this time because of
insufficient information regarding: (1)
Waste stream constituent
concentrations; (2) hydrogeological data
for the hazardous waste tank
population; {3) distances between
drinking water wells and hazardouns
waste tank systems, and (2) populations
relying on drinking water wells. In the
absence of such information, the Agency
has decided that a risk-based variance
would be more apprepriate than
national risk-based stendards.

As explained previously, today's
regulation does, however, take bread
concepts of risk into consideration to the
extent possible with existing data. The
phase-in of secondary containment for
existing hazardous waste tank systems
requires that tank systems generslly
likely to pose the greatest risks {leaking
tanks and tanks conlaining dioxin
wastes) be provided with secondary
containment before other tank systems.

¢. Minimum National Stuntlerds with
a Variance From Containment
Reguirements Based on Risk. Asan
alternative 1o risk-based standards, the
proposed regulation reéquested comment
on the concept of risk-based variances
o minimum national standards.
Numerous comments were submitted
that encouraged the Agency to adopt
this strategy. One commenter did
express reservations about the cost and
time that would be necessary to perform
the demonstration.
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In today's final rule, EPA has
provided two separate mechanisms for
obtaining a variance from secondary
containment requirements. These
mechanisms are discussed in section
111.B.5.b.ii of this preamble.

EPA acknowledges that the cost of
making the demonstration of no
substantial present or potential hazard
to human health and the environment
will, in many cases, exceed the cost of
providing secondary containment,
However, the Agency believes it is
appropriate to allow a variance for
those facilities that can make the
necessary demonstration, and for whom
the cost of demonstration would not be
excessive.

d. Minimum Performance Standards.
Under this approach, EPA would
establish minimum Federal performance
standards for hazardous waste tank
systems. The example used at proposal
was—"all new tank systems must be
located, designed, operated, maintained,
and closed in a manner that will assure
protection of human health and the
environment." Under this option, states
would have the option of expanding on
the Federal performance standards by
issuing more specific standards. In
states choosing not to elaborate on the
Federal performance standards, owner/
operators of hazardous waste tank
systems would have the responsibility
of demonstrating that their tank systems
do not endanger human health and the
environment. This would require a case-
by-case assessment of the protective
measures needed to achieve the
performance standard.

In the worst case situation that states
did not expand upon the minimum
performance standards, individual risk
assessments would have to be
performed for every tank system used to
store or treat hazardous waste. This
would be incredibly resource intensive
for owner/operators because of the
probable need to gather additional
information on local hydrogeologies,
distances to drinking water wells; and
populations relying on these wells. It
would also require considerable state
and Agency resources to review and
analyze the information developed by
the owner/operators to show that their
systems would be protective. The three
commenters who supported this
approach did not offer a means of
overcoming the resource implications of
this alternative approach. For the above
reasons, the Agency has rejected broad
performance standards as the basis for
today's final rule, Today's rule does, of
course, develop minimum standards that
must be applied. States may impose

more rigorous standards if they choose
to.

e, Ban of Underground Tanks. In the
preamble of the proposed rule, EPA
discussed the banning of hazardous
waste from underground tanks as yet
another alternative regulatory strategy.
This option had previously been raised
for public comment in the preamble to
the January 12, 1981, permitting
standards and was opposed by most
commenters at that time,

Numerous comments were again
received, Nearly all of the commenters
stated that a ban of underground tank
systems that stored or treated
hazardous waste was not necessary,
because proper management of such
tank systems can prevent releases from
impacting the environment. One
commenter suggested, however, that
hazardous waste be banned from
underground storage unless no other
means of aboveground storage were
feasible.

EPA believes that, with
implementation of the regulatory
approach being promulgated today, the
use of hazardous waste underground
storage tank systems will not endanger
human health or the environment, The
Agency is also aware that National Fire
Codes and space limitations frequently
give tank system owner/operators no
alternative to underground storage. All
underground tank systems that do not
qualify for a variance will, over time, be
equipped with secondary containment
with interstitial monitoring. This will
ensure that leaks are discovered prior to
their release to ground water or surface
waters, thus protecting human health
and the environment.

f. Forced Retirement of Underground
Tank Systems. In the preamble to the
June 26, 1985, proposal, EPA also
discussed the regulatory option of forced
retirement of tank systems. i e.,
mandating replacement of tank systems
upon reaching a predetermined age.

Numerous comments were submitted
that stated that forced retirement is not
a fair and reliable means of regulating
underground tank systems. However,
one commenter advocated a forced
retirement of underground tank systems
at the time the system reaches the age
previously determined as being the end
of the useful life of the system.

Today's final regulation mandates
that secondary containment with
interstitial monitoring be phased-in so
that all existing hazardous waste tank
systems would be provided with
secondary containment by the time they
reach 15 years of age, including those
systems that do not appear to be
leaking. This approach could be

considered equivalent to the forced
retirement of tank systems.

As explained previously in this
preamble, EPA has determined that
secondary containment with interstitial
monitoring is the only reliable means of
consistently detecting releases from_
hazardous waste tank systems. The
Agency has selected a phase-in
pracedure that will ultimately lead to
the implementation of full secondary
containment with interstitial monitoring
for all tank systems, while phasing-in
secondary containment in a manner that
ensures that existing tank systems
appearing to present the greatest risks
will receive immediate attention. EPA
rejected basing the phase-in solely on
the results of tank integrity assessments
because the Agency is concerned that
the reliability of such assessments is
such that relatively small releases are
likely to go undetected. Thus, in this
final rule, EPA has selected an overall
regulatory approach that could be
construed as forced retirement in some
instances.

IV. Changes to Final Rule From Proposal
A. Additions

Additions to the rule since proposal
that were not discussed previously in
this preamble are: (a) new definitions
{onground tank systems and sumps); (b)
exemption of closed-loop recycling tank
systems; and (c) a clarification of the
definition of ancillary equipment.

1. Definitions

a. Onground Tank System. Today's
final rule adds to part 260 the definition
of an onground tank. An “onground
tank" is a device that meets the
definition of “tank" in § 260.10 and is
situated in such a way that the bottom
of the tank is on the same level as the
adjacent surface, In the proposed
regulation, this type of tank was
considered an aboveground tank. This
new definition is added to clarify the
revised requirements in § 264.196 and
§ 265,196, which now make clear that if
a leak occurs on the bottom of an
onground tank, secondary containment
must be provided for the entire tank
prior to the tanks being returned to
service.

b. Sumps. A tank is defined in 40 CFR
260.10 as a stationary device, designed
to contain an accumulation of hazardous
waste which is constructed primarily of
non-earthen materials (e.g., wood,
concrete, steel, plastic) which provide
structural support. If a sump meets this
definition of a tank and if it is used to
manage hazardous waste, it would have
been subject to all of the hazardous
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waste tank system standards proposed
on June 26, 1985.

Two commenters urged EPA to
distinguish between a tank and a sump.
One commenter explained that sumps
are generally made of reinforced
concrete, open on top, and used to
contain liquids for very short periods of
time. Also, the commenter pointed out
that liquids enter a tank through
attached piping, while liquids often
enter a sump by flowing directly across
a floor draining into the sump. Similarly,
the second commenter described sumps
as typically composed of impermeable
material, possessing little or no attached
piping, and presenting little hazard of
release of hazardous waste into the
environment. Because of these perceived
differences, one commenter suggested
that sumps should not be subject to the
hazardous waste tank requirements. The
other, while recognizing that sumps
"may also represent a potential source
of contamination,” stated his belief that
it was inappropriate to apply all of the
requirements for tanks to sumps. A third
commenter was concerned that the
broad definition of a tank would result
in process drains being defined as
hazardous waste tanks,

Sumps meeting the definition of tank
that manage hazardous wastes are
covered by today's regulation, as
explained below. In response to
comments and to clarify the
requirements of today's final regulation,
EPA has added a definition of sump in
today’s rule. A “sump" is "any pit or
reservoir that meets the definition of
tank, and those troughs/trenches
connected to it, that serves to collect
hazardous waste for transport fo
hazardous waste storage, treatment, or
disposal.” Sumps can serve a variety of
applications including collection of rain
runoff from a treatment, storage, and
disposal facility, collection of spills or
releases as part of a secondary
containment system, and collection of
hazardous waste discharged from a
manufacturing process.

In general, EPA believes that sumps
may present the same potential for leaks
and releases as hazardous waste
storage and treatment tanks. For
example, the San Francisco Regional
Water Quality Board studied the
releases of hazardous wastes into
ground water and found leaking sumps
to be a contributing factor along with
leaking hazardous waste tanks. Thus,
EPA concludes that sumps generally
should be subject to the same standards
as tanks. However, where a sump is a
part of a secondary containment system
used to collect or contain spills and
releases of hazardous wastes, it would

be redundant to require secondary
containment as the sump is part of a
system that is already serving as a
secondary means of containment. Thus,
EPA will not require secondary
containment for sumps that serve as
part of secondary containment systems,
but the other standards for hazardous
waste tank systems will apply.

A situation where a sump is used to
collect potential spills or leaks of
hazardous waste from process
equipment, e.g., accidental releases from
a distillation column, would be a
situation where the sump serves as part
of a secondary containment system.
Therefore, secondary containment for
the sump would not be required.
However, it is EPA's intention that
hazardous waste tank systems,
including sumps used to transport
hazardous wastes, are managed in a
manner that would ensure protection of
human health and the environment.
Thus, if a sump is used to collect
intentional discharges of hazardous
wastes, e.g., the discharge of hazardous
wasgte from a centrifuge directly on the
floor and into a sump, the sump would
have to meet the secondary containment
and other requirements of today’s
regulation.

¢. Ancillary Equipment. In the
proposed rules, EPA defined ancillary
equipment as any device used to
distribute, meter, or control the flow of
hazardous waste to or from the storage
or treatment tank(s), including but not
limited to such devices as piping,
fittings, flanges, valves, and pumps.
Several comments were received that
requested EPA to clarify to what extent
(i.e., how much of) the ancillary
equipment was intended to be covered
by the regulations.

EPA'’s intention was and still is to
include a/l ancillary equipment that is
used in the handling of the waste from
its point of generation (i.e., that point at
which the material is initially
considered to be a hazardous waste) to
the hazardous waste storage/treatment
tank(s) and, if applicable, from the
hazardous waste storage/treatment
tank(s) to a point of disposal on-site or
to a point of shipment for disposal off-
site. It is the Agency's belief that, in
most cases, the point at which the
material will initially be considered to
be a hazardous waste is the point at
which the material leaves a process
tank or area. Thus, the definition of
ancillary equipment has been revised in
today's final regulation to include this
clarification.

2. Exclusion of Closed-Loop Recycling
Tank Systems

EPA received a number of comments
which argued that the Agency had
substantially underestimated the
number of tanks potentially affected by
the proposed rule because it did not
consider tanks that are part of the
production process and thus integrally
tied to reclamation operations. The
commenters further argued that such
tank systems were not handling solid or
hazardous wastes; rather, they were
accumulating materials to be used in the
actual production process. In response
to these comments, EPA published a
notice in the Federal Register that
requested information on the number of
tanks potentially affected and comment
on the question of when tank systems
would be a part of a closed-loop
reclamation process and thus not
managing solid or hazardous wastes.
The notice also outlined the Agency's
tentative view of the conditions under
which a tank system would be
considered part of a closed-loop system,
(See 50 FR 51264; December 16, 1985.)

EPA received approximately 40
comments on this notice; virtually all of
them supported an exclusion along the
lines indicated in the notice. These
commenters endorsed the Agency's
reasoning, stated that the numbers of
tanks potentially involved were quite
large (in the tens of thousands of tanks),
and indicated that a number of
commenters already were submitting
variance applications for these tanks
pursuant to 40 CFR 260.31(b). [40 CFR
260.31(b) allows any person to petition
the Agency for a variance from
classifying as a solid waste those
materials that are reclaimed and then
reused as feedstocks within the original
primary production process in which the
materials were generated if the
reclamation operation is an essential
part of the production process.] In a few
cases, variances have already been
granted. Some of these commenters also
urged the Agency to expand the scope of
an exclusion beyond that outlined in the
December notice to include tank
systems where there is no hard
connection between tanks, where drums
or containers are used instead of tanks,
or where reclaimed products are not
returned to the original process that
generated them.

A few commenters, however, urged
the Agency to retain its present rules
and to rely exclusively on the closed-
loop variance provision in § 260.31(b) to
exclude tank systems involved in
closed-loop reclamation processes. In
these commenters’ opinion, utilizing the
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existing variance is preferable because
the Agency could evaluate on an
individual basis how safely a facility is
storing secondary materials before
deciding whether an exclusion is
warranted. A particular concern raised
by these commenters was air emissions
of volatile materials from uncovered
tanks.

EPA has decided to adopt an
exclusion substantially along the lines
indicated in the notice and has placed
this exclusion in § 261.4 of the
regulations. EPA is taking this step
because these types of operations are
best viewed as part of the production
process, not as a distinct waste
management operation. The Agency, in
essence, is determining generically that
tank systems that meet the requirements
specified below satisfy the criteria
specified in § 260.31(b])(1) through (8] for
granting a closed-loop variance. As
commenters stressed, these types of
closed-loop tank systems are very
prevalent in a wide variety of industries
(see § 260.31(b)(2)), for example,
chemical manufacturing,
pharmaceutical, dry cleaning.
Commenters indicated that the total
number of tanks that would be affected
are in the tens of thousands. Substantial
volumes of secondary material are
involved (estimated in the billions of
pounds annually), and significant
economic savings are associated with
the reclamation activity (§ 260.31(b)(1)).
Several commenters also indicated that
their production processes would not be
economically viable without the
recovery step and subsequent reuse of
the recovered product.

The activities discussed here likewise
satisfy the remaining variance factors.
The time period to complete a closed-
loop process (§ 260.31(b)(4)) would be
relatively short, never to exceed one
vear (to accommodate certain types of

normal batch manufacturing operations).

(See 50 FR 51265; December 16, 1985.)
Reclaimed materials usually would be
returned to the original process in their
original form for their original purpose
(§ 260.31(b)(8)), and would then be
reused by the generator (§ 260.31(b)(7)).

Tank systems would be considered as
part of a closed-loop reclamation
process and not, therefore, as storing
solid and hazardous wastes under the
following circumstances:

* Secondary materials are returned,
after being reclaimed, to the original
process in which they were generated
where they are reused in the production
process.

* Only tank storage is involved, and
the entire process through completion of
reclamation is closed by being entirely
connected with pipes or other

comparable enclosed means of
conveyance.

* Reclamation does not involve
controlled flame combustion [such as
occurs in boilers, industrial furnaces, or
incinerators).

» The hazardous secondary materials
are never accumulated in such tanks for
over twelve months without being
reclaimed.

* The reclaimed material is not used
to produce a fuel or to produce a
material that is used in a manner
constituting disposal.

With respect to the first condition, an
issue exists regarding the types of reuse
to which reclaimed materials can be put
in order for the process to be considered
a closed-loop. As EPA noted previously
(50 FR at 51265 and n.1), the material
that is returned after having been
reclaimed can be reused as a feedstock,
as a purifying agent to remove
contaminants from feedstock, and can
also be reused for other purposes,
including as a reaction medium to
dissolve or suspend chemicals, or as a
reactanl to facilitate chemical reactions.
To be considered as being “returned to
the original process," the reclaimed
material need not be returned to the
same unit operation from which it was
generated, but only to the same part of
the process. (See 50 FR 640; January 4,
1985.) In addition, if the same material is
reused in a number of production
operations at an integrated plant, and
the secondary material is reclaimed in a
common reclamation operation, the
reclaimed material can be returned to
any process which originally used the
material, (The regulatory language has
been modified to clarify this last point.)

A requirement of the exclusion is that
the reclaimed materials be returned for
reuse in the production process. By
production process, the Agency intends
to include those activities that tie
directly into the manufacturing
operation or those activities that are the
primary operation at an establishment;
it does not include ancillary or
secondary activities that are carried out
as part of the total activities at the
facility.

Commentlers argued that, based on the
above definition, solvents used as
cleaning agents in dry cleaning
operations would not qualify, nor would
materials that are used to clean
equipment (i. e., in degreasing
operations) In response to these
comments, EPA believes that solvents
returned for use as cleaning agents in
dry cleaning operations will be
considered to be reused in the
production process (as described
earlier) since they are used as the basic
raw material in the process (in this case,

cleaning). On the other hand, materials
used to clean equipment (for example,
solvents returned and reused as
degreasers) are not normally considered
to be reused in a production process.
The solvents do not contribute directly
to the production process, but rather
perform an ancillary function of
cleaning. The essence of the closed-loop
reclamation process (as described here)
is that the act of reclamation must be
directly related to the act of production.
In the Agency's view, this is most
evidently the case when the material
reclaimed is put back to use in the
production process, Nevertheless, the
Agency is considering modifying the
closed-loop exclusion and may, in the
future, expand the provision to apply to
any situation, including where the
activity is part of an ancillary function
of the production process, where the
tank and reclamation process are part of
a closed system.

Note.—Excluded closed-loop reclamation
processes, as described in this regulation, are
not “flow-through process tanks" for
purposes of RCRA Subtitle 1, since these
tanks are not utilized in the act of
manufacturing [see memorandum from J.
Winston Porter, Assistant Administrator,
Office of Solid Waste and Emergency
Response, to the EPA Regional
Administrators, dated April 7, 1986,
concerning the Definition of “Underground
Storage Tank.")

With respect to the second condition,
several commenters questioned whether
pipes were the sole eligible means of
conveyance. The exclusion specifically
contemplates “other comparable
enclosed means of conveyance.” Any
system used to transfer the material
from the process to the tank and to the
reclamation process, however, must be
“closed.” Unless there are no gaps in the
process, the Agency does not believe it
possible to determine generically (i.e., @
priori) that these operations constitute
one single production process.
Situations where a reclamation
operation is not literally closed can still
be evaluated on a case-by-case basis
under § 260.31(b).

With respect to the third condition,
most commenters agreed that this
exclusion should not involve controlled
flame combustion. The Agency
reiterates that such processes involve
either incineration or burning for energy
recovery, operations explicitly within
the Agency's authority (RCRA section
3004(c)).

With respect to the condition
regarding duration, the 12 month time
limit is adopted from the definition of
speculative accumulation at 40 CFR
261.1(c)(8). Under this condition, persons
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would not need physically to empty the
tank once a year, but rather would need
to show that 100 percent of the tank's
content was turned over within the 12
month period. Examples of tank systems
that may meet this condition are flow-
through tank systems that are involved
in continuous manufacturing operations
(see 50 FR 640; January 4, 1985). In
addition, tanks involved in batch
production could show that secondary
materials are stored for less than one
vear through recordkeeping similar to
that which documents that secondary
materials are not being accumulated
speculatively. See 50 FR 636; January 4,
1985.

Finally, we have added a clarifying
paragraph indicating that the exclusion
does not apply when reclaimed
materials are used to produce fuels or
used to produce products that are
applied to the land. This principle was
established finally in the definition of
solid waste rulemaking (see §§ 261.2(c)
(1) and (2) and 261.3(c}(2) and 50 FR 628,
630, and 634; January 4, 1985), and is
restated here to avoid confusion.

Those commenters who opposed
promulgation of a generic exclusion felt
that the individual variance proceedings
provided a preferable means of
evaluation, particularly with respect to
evaluating how carefully secondary
materials are stored before reclamation.
(See § 260.31(b)(3), listing this as one of
the factors to consider in evaluating
variance petitions.) This factor is
relevant in determining if a secondary
material is a waste, because it is
assumed that materials of value utilized
in production processes will be handled
in @ manner designed to conserve them
(50 FR 654; January 4, 1985). Many
commenters from industry, in fact,
indicated that they take extra handling
precautions for these types of tanks.
Secondary containment is provided for
many of the tanks (since many of these
tanks are located indoors), and closed
top tanks are used to store volatiles.
Commenters indicated that few of these
tanks were located underground.

More particularly, the extent to which
materials are handled to minimize loss
I8 just one of the factors EPA may
consider in determining if these
processes are deemed to be managing
solid wastes. (See 50 FR B17; January 4,
1985.) The decisive factors here, in the
Agency's view, are the closed nature of
the process (hard connections from
point of generation to point of return to
the original process), integral
relationship of these reclamation steps
'o production processes, and
widespread use and economic value of
the activity.

EPA is concerned, however, with the
issue of air emissions of volatile
hazardous secondary materials, For
practical purposes, if such materials
were stored in open top tanks, they
would be uncontained EPA does not
believe that product-like secondary
materials would be stored in a
completely uncontained manner. (Cf. 50
FR 652, n.44 (surface impoundments,
another type of uncontained
management, are not considered an
integral part of a hazardous waste
recycling process).) Thus, the Agency
considered requiring that volatiles be
stored in closed top tanks to be within
the scope of the exclusion. EPA has
decided not to include this requirement
in the final rules, however. The Agency
believes that there are other factors and
circumstances that would prevent most
materials from being stored in open top
tanks, especially volatile materials. In
particular, to prevent undue
contamination from rain or dust or to
prevent explosive conditions from
occurring, most, if not all, of these tank
systems would be closed. Commenters,
in fact, indicated that these secondary
materials are stored in closed top tanks.
Nevertheless, the Agency is still
considering whether this exclusion
should be modified to state that
volatiles must be stored in closed top
tanks. If such a provision is to be added,
the Agency would propose and request
comment before modifying this
exclusion. It should be noted that if the
Agency finds a situation where highly
volatile materials are being stored in
open top tanks and large volumes of
material are being lost prior to the
reclamation step, the Agency may
consider today's exclusion to be
inapplicable because secondary
materials are not being reclaimed and
returned to the process. They are being
allowed to evaporate. Thus, such open
tanks could be deemed to remain
subject to the Subtitle C regulations.

It should be noted that, under today's
rule, although secondary materials
stored in closed-loop reclamation
processes that fit within the exclusion of
§ 261.4(a)(8) are not solid wastes, wastes
from their management are solid wastes.
Thus, still bottoms from solvent
reclamation in a closed-loop
reclamation process remain solid wastes
assuming no exclusion applies for
another reason, and can be hazardous
wastes if they are identified or listed. In
this regard, the Agency notes that many
still bottoms from solvent reclamation
are listed wastes, as are the residual
spent solvents themselves (Hazardous
Wastes F001-005).

Finally, EPA has decided that the
exclusion provisions of § 261.4(a)(8)
should become effective immediately
pursuant to section 3010(b)(1) of RCRA:
the rule reduces, rather than increases,
the existing requirements for persons
generating hazardous wastes (i.e., since
persons do not need six months to
comply and in light of the unnecessary
hardship and expense which would be
imposed on the regulated community,
we believe these rules should be
effective immediately).

More detailed responses to comments
on the proposal to establish this
exclusion are contained in a separate
background document entitled
"Response to Comment to Closed-Loop
Exclusion,”

B. Revisions Made Subsequent to
Proposal

In this section, the requirements of the
proposed and final rules are reviewed
and any revisions to the final rules since
proposal (other than those discussed
elsewhere in this preamble) are
discussed.

Subpart ] of Parts 264 and 265 provide
the tank system standards for permitted
and interim status facilities,
respectively. Many comments were
received urging the Agency to eliminate
any discrepancies between Parts 264
and 265 and to make the two parts as
consistent as possible and appropriate.
In examining this issue, the Agency
concludes that consistency between the
two parts is appropriate from the
standpoint of protecting human health
and the environment and would simplify
the permitting process of interim status
facilities for both EPA and the affected
parties. Consequently, the Agency has
made several changes and additions to
Part 265 so that it is consistent with Part
264. Proposed Part 265 has also been
recodified to make the numbering
systems of both Part 264 and 265
comparable. Therefore, the numbering
system for Part 265 of the final rule
differs from that of Part 265 of the
proposed rule, Table 1 in section IL.G
may be used to cross reference Part 265
in the final and proposed rules.

In developing the proposed rule, EPA
assumed that the interim status
standards would apply to existing tank
systems almost exclusively. Thus, the
proposed standards in Part 264 which
applied to new tank systems were not
included in Part 265. However, as was
pointed out in the public comments,
owners/operators of new accumulation
tank systems as well as replacement
tank systems installed at interim status
facilities will require standards for new
tank systems, Since EPA is promulgating
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a phase-in schedule for existing tank
systems and is eliminating the ground-
water monitoring alternative of the
proposal rule, EPA expects a significant
number of existing tank systems to be
replaced with new tank systems.
Therefore, standards applicable to these
new tank system installations are
required and EPA is including new tank
system standards in Part 265 that are
consistent with those found in Part 264.

These revisions as well as other
specific changes that have been made to
the proposed standards are discussed
below.

1. Accumulation Tank Systems (§ 262.34)

The proposed rule would have
required that owners/operators of 80-
day accumulation tank systems comply
with many of the provisions of Part 265,
Subpart |, including the installation of
full secondary containment. Other
requirements of the proposal for 90-day
accumulation tank systems were;

* Response requirements for leaking
tank systems, which would include:
removal of the tank system from service,
removal of waste from the tank system,
conlainment of the leaked waste, and
notification of the Regional
Administrator;

* General operating requirements
which would include: assurance of
compatibility of the tank contents with
the tank or its inner liner, provision of 2
feet of freeboard for uncovered tanks,
and provision of a waste feed cutoff or
bypass system where waste is
continuously fed to the tank;

* Closure and post-closure
requirements which would include:
removal of all contamination at closure
or performance of post-closure care as
specified for permitted and interim-
status tank systems; and

* Inspeclion requirements and special
requirements for ignitable, reactive, or
incompatible wastes as would be
required for interim-status tank systems.

A number of commenters asked for a
special exemption for 90-day
accumulation tank systems from the
requirements of Subpart J, especially the
secondary containment requirements.
Another commenter was concerned that
since no tank system assessment was
proposed, the result would be no
requirement to address tank systems
that are leaking at the time of
promulgation of the rule. Yet another
commenter suggested that corrosion
protection was just as important for
accumulation tank systems as for any
other hazardous waste storage tank
systems.

As previously stated, EPA continues
to believe that there is no significant
difference with respect to the risks

posed by 90-day accumulalion tanks and
the general hazardous waste tank
population. The Agency did not propose
to apply the entire Part 265 standards to
accumulation tanks because of its
concerns that significant interaction
between the owner/operator and EPA
would be needed to implement the
standards properly. However, numerous
commenters stated that the issue of
interaction was not indeed a problem in
properly implementing many of the
technical standards. EPA, in
reconsidering its proposed standards for
accumulation tank systems, agrees with
the commenters that several of the
standards not proposed for
accumulation tank systems (e.g.,
integrity tests, installation requirements,
corrosion protection) can be
implemented without the need for
substantial interaction with the
permitting authority. Furthermore, EPA
believes that 90-day accumulation tank
systems should be able to qualify for
variances from secondary containment.
Thus, the final rule requires that
owners/operators of 90-day
accumulation tank systems comply with
many requirements of the final Part 265,
Subpart |, including:

* A one-time assessment of the tank
system, as discussed above, including
the results of an integrity test;

¢ Ingtallation standards;

* Design standards including an
assessment of corrosion potential;

* Secondary containment phase-in
provisions;

* Periodic leak testing if the tank
system does not have secondary
containment; and

* Additional response requirements
to a leak, including a report to the
Regional Administrator of the extent of
the release and requirements for repair
or replacement of leaking tanks.

Variance provisions that had been
provided in the proposal only for
permitted and interim status tank
systems are available to 90-day tank
systems

The final rule does not require that
owner/operators of 90-day
accumulation tank systems comply with
the final Part 265, Subpart |
requirements for preparation of closure
and post-closure plans, contingent
closure and post-closure plans, financial
responsibility requirements, and waste
analysis and trial tests Unlike off-site
commercial hazardous waste storage
and treatment facilities where a wide
variety of hazardous wastes are
managed, generators generally produce
and would thus store or treat wastes
that are relatively consistent in terms of
their physical/chemical properties.
Thus, EPA does not believe that waste

analysis and trial tests must be
conducted by generators of hazardous
waste because of their familiarity with
the wastes that they generate. As
explained previously in section II.H of
this preamble, EPA is conducting a
review of the requirements that are
imposed on owner/operators of
accumulation tank systems and will
address the issues of closure and post-
closure, contingent closure and post-
closure, and financial assurance
requirements for accumulation tank
systems as part of this review.

This final regulation imposes no
additional requirements for 180 (270)
day accumulation tanks owned or
operated by generators of between 100
and 1000 kg of hazardous waste per
month. Concurrently, in today's Federal
Register, EPA is proposing revised tank
system standards that would apply to
these generators.

2. Applicability (§§ 264.190 and 265.190)

Under the proposed rule, the
requirements of Subpart | of Parts 264
and 265 would have applied to owners
and operators of tank systems that store
and/or treat hazardous waste, with the
exception of those tank systems
qualifying for the exemptions provided
in § 264.1. Commenters to the proposed
rule suggested that EPA reconsider
applying the Subpart | standards to
many different categories of tank
systems. Among these were tank
systems storing solid hazardous wastes
and temporary tank systems.

a. Storage of Hazardous Waste
Containing No Free Liguids. Many
commenters recommended that tank
systems containing solid hazardous
wastes, residues, dried sludges, and
other nonliquid wastes be exempt from
the Part 264 standards, especially the
requirement for secondary containment,
because solid hazardous wastes are
relatively immobile compared to liquids
and generally do not present a threat to
ground water.

There is no question that the mobility
of nonliquid solid wastes is lower than
the mobility of liquids and gases. For
example, liguids and gases can be
moved through conduits with relative
ease while solids can be moved only
with difficulty, requiring the use of
either mechanical or pneumatic
conveyor systems.

Mobility, however, is only one
consideration with respect to the
applicability of the hazardous waste
tank system standards to these wastes.
Physical and chemical properties of the
solid are also critical considerations.
The solubility and hydrophilic (affinity
for absorbing water) properties will
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determine whether the waste can
readily change physical state from a
solid to a liquid. Thus, rainwater or high
water tables could leach and dissolve
some solid wastes from poorly-
constructed tank systems rendering the
wasles ag mobile as liquid wastes,
Chemical properties are also important.
Some solids, after absorbing small
quantities of moisture, can become
highly corresive to tank system
materials (e.g., inorganic salts).
Additionally, a change in oxidation state
of some solid wastes can significantly
affect solubility (e.g.. a change in the
valence state of chromium in chromates
and chrome oxides from trivalent to
hexavalent can transform the substance
from inscluble to soluble).

Although EPA concludes that there is
merit to exempting some solid wastes
(i.e., those that contain no free liquids)
from the secondary containment
requirements of today's regulation, with
the exception discussed below, this
exemption would have to be made on a
case-by-case basis. Given the expected
small number of tank systems in this
category, EPA concludes that the
appropriate relief can be given the
owner or operator by the variance
provisions built into this rule.

Tank systems storing hazardous
wasle that contains no free liquids are
afforded a large degree of protection
when located within buildings with
impermeable floors: the contents cannot
flow out of the tank system, and the
tank system is protected from
precipitation or other water flowing into
it. Furthermore, if no free liquids are
present in the waste, the potential for
migration of hazardous constituents is
substantially reduced. Based on the
above factors, EPA concludes that an
exemption from the secondary
containment requirements of § 264.193
and § 265.193 are appropriate for this
limited class of tank systems. To
determine the absence or presence of
free liquids, as suggested by
commenters. EPA method 9095 (Paint
Filter Liquids Test), as described in

‘Test Methods for Evaluating Solid
Wastes, Physical/Chemical Methods'
:Iii‘/l\ Publication No. SW-846), must be
used.

In light of the comments regarding
lank systems containing solid and other
nonliquid hazardous wastes, EPA
reviewed its approach to regulation of
hazardous waste tank systems
Managing gaseous wastes. EPA has no
reason o believe, nor were data
submitted that would lead the Agency to
ctonclude, that releases from tank
Systems managing gaseous hazardous
Wastes will not present risks to human

health and the environment: Thus, EPA
has not revised the proposed regulation
regarding this subset of hazardous
wastes, and tank systems storing or
treating gaseous hazardous wastes are
subject to today's final regulation. The
variance provisions discussed
previously are available to owner/
operators of tank systems managing
gaseous hazardous wastes.

b. Temporary Tank Systems.
Standards for temporary tanks were not
proposed. Many commenters requested
exemption from the requirements of
Subpart | for temporary tanks used for
storage of waste in response to a leak or
spill, and other temporary, unplanned
oeccurrences where the facility owner or
operator would need tank storage but
would not have sufficient previous
warning to provide such measures as
integrity assessments, corrosion
protection. or ebtain a RCRA permit for
the tank system.

EPA has reviewed the comments and
has determined that no modifications
are required to the propesed rule.
Section 264.1(g)(8) provides that the
requirements of Part 264 do not apply
during immediate response to
discharges or threats of discharges of
hazardous waste. Section 265.1(c)(11)
provides a similar exemption for interim
status facilities. Additionally, the
Regional Administrator has the
authority under § 270.61 to issue an
emergency permit in the event he “finds
an imminent and substantial
endangerment to human health or the
environment.” The emergency permit
can be issued to a non-permitted facility
for any hazardous waste or to a
permitted facility to allow treatment,
storage, or disposal of hazardous waste
not covered by an effective permit. The
emergency permit issued pursuant to
§ 270.61 must include, to the extent
possible, all applicable requirements of
Parts 264, 286, and 270. The emergency
permit will be valid for 90 days which
should allow sufficient time for the
owner/operator to arrange for adequate
storage, treatment, or disposal of the
hazardous waste.

3. Assessment of Existing Tank System
Integrity (§ 264.191 and § 265.181)

As illustrated in Table 1, § 264.191 of
the proposed rule addressed the design
of hazardous waste tank systems, and
also required that the results of tank
systems’ integrity assessments be
submitted to the Regional
Administrator. Section 265.191 of the
proposed rule addressed the assessment
and certification of existing hazardous
waste tank systems integrity at interim
status facilities for tank systems that
would not meet the secondary

containment requirements of proposed
§ 265.193(b)-{d).

Section 264.191 of the proposed rule
would require owners and operators of
existing and newly-installed hazardous
waste storage and treatment tank
systems to submit a written assessment
to the Regional Administrator of their
tank systems’ structural integrity and
acceptability for the storage and
treatment of hazardous waste. These
assessments would be used by the
Regional Administrator to make a
judgment on the acceptability of the
tank system design. Under proposed
§ 264.191, information that would be
addressed for all tank systems in the
assessments would include (1)
standards for the design and
construction of the tank and ancillary
equipment and (2) hazard
characteristics of the waste(s) to be
handled in the system, In addition, for
existing, used, and reused tank systems,
the following information would also be
required: (1) description of the tank (for
example, size, age, and material of
construction); (2) estimated remaining
life of the tank; (3) results of a tank
integrity test; (4) factors affecting
potential corrosion and type and degree
of corrosion protection provided; and (5)
design measures to protect the tank from
vehicular traffic, floods, and seismic
phenomena.

In a reorganization of the final
regulation, §§ 264.191 and 265.191 now
address assessment of the integrity of
existing hazardous waste tank systems.
Design of new hazardous waste tank
systems is now addressed in §§ 264.192
and 265.192 along with installation
requirements. Additionally, in response
to comments that the Agency should
reassess the consistency of the proposed
regulations for permitted, interim status,
and accumulation tank systems,

§§ 264.191 and 265.191 have been
modified to require similar information
to be included in tank system integrity
assessments for interim status,
accumulation, and permitted hazardous
waste tank systems. Also, a
performance standard has been added
to § 265.191 to ensure that the purpose of
the integrity assessment is carried out.
This objective is satisfied in the Part 284
requirements by the Regional
Administrator's independent review of
the integrity assessment conducted on
behalf of the owner/aoperator.

Comments were received on a variety
of the proposed design and assessment
requirements. Those related to the
hazardous waste tank integrity
assessment requirements are addressed
in this section of today's preamble.
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Several commenters questioned the
need for certifications and presented
different views with respect to whether
experts conducting the assessments
should be independent of the owner/
operator. EPA analyzed the issue of
whether the assessment required in
§ 264.191 should be conducted by a’
qualified registered professional
engineer and whether the registered
professional engineer could be
employed by the owner or operator. The
Agency believes that the one-time
assessment should be made by a person
who does not have a conflict or the
appearance of a conflict of interest.
Accordingly, the word independent has
been added to the final rule to clarify
that employees of the owner/operator
cannot make the assessment. The
Agency's position in this regard is
consistent with other types of
certification programs which require
assessments and certifications to be
made by independent parties. For
example, the Subpart G—Closure and
Post-Closure regulations in § 264.115
require that both the owner/operator
and an independent registered
professional engineer certify that the
facility has been closed in accordance
with the specifications in the approved
closure plan Additionally, the Securities
and Exchange Commission requires that
all publicly-traded companies provide
independent audits of financial
information. Similarly, grants issued
under the Clean Water Act must be
accompanied by independent audits.

Several commenters also objected to
the 0.05 gallon per hour leak test
standard as being unmeasurable or
arbitrary, Others supported this
proposed leak testing standard. As
discussed previously, the state-of-the-art
of leak testing procedures is such that it
is not possible to measure reliably for
leaks to this degree of accuracy,
Therefore, the final rule for both
§§ 264.191 and 265.191 removes the leak
test standard of 0.05 gallons per hour.
EPA will continue to study the entire
issue of leak detection and plans to
publish guidance in the future regarding
leak detection methods and procedures.
In the meantime, EPA has included
general performance standards in the
final regulation that require that a leak
test be capable of accounting for
temperature fluctuations, tank end
deflection, vapor pocket effects, and
water table effects. The factors were
added based on comments on the June
26, 1985 proposed hazardous waste tank
system regulations. EPA's prior
knowledge of potential problems
associated with tank tightness testing,
and on the OTS survey. which found

that failure to take account of these
effects rendered many commercial tank
tests extremely unreliable. In addition,
§264.193 and § 265.193 require that a
qualified registered professional
engineer review and certify that the
selected annual leak testing method(s) is
in accordance with sound and
acceptable engineering practices for the
tank system being evaluated. For
additional discussion of this issue, refer
to section 1V.B.5.c of this preamble.

EPA proposed that tank integrity
assessments be conducted within 6
months of the effective date of the rules.
Several concerns were voiced by
commenters regarding the number of
qualified leak testers, the availability of
funds to perform the assessment, the
interruption of facility schedules (yearly
shutdowns for maintenance are often
necessary), and the amount of time
necessary for compliance for large
facilities. Some commenters were
concerned with the inadequacy of tank
integrity testing methods, and asked for
an extension or elimination of the first-
time inspection requirement for interim
status tank systems based on this factor
alone.

EPA has further evaluated the six-
month deadline imposed for the one-
time assessment. The Agency concludes
that there are potential problems
associated with this requirement. Based
on the results of the OTS study of
available tank system tightness testing
methods, it is likely that available
commercial methods will need to be
modified to meet the general
performance standards contained in the
final regulation. Additionally, it will be
necessary to test the accuracy of the
new methods and to train personnel in
the use of the new methods. For these
reasons, the final rule establishes a
deadline of twelve months for the one-
time assessment. EPA believes that this
extension will afford sufficient time to
ensure that qualified methods and
personnel are available to conduct
integrity assessments of hazardous
waste tank systems.

The proposed rule in § 264.191 would
have required that, as part of the
assessment of the adequacy of the
design of an existing system, an
estimate of the remaining useful life of
the tank system be made. Commenters
expressed the concern that an
estimation of this kind would be
subjective and thus of questionable
value. While disagreeing with the
commenters that estimates of this nature
are of little value, the Agency is now
adopting a phase-in approach for
secondary containment and that
periodic tank system integrity

assessments be made prior to the phase-
in. Thus, EPA concludes that the
requirement to estimate the tank
system’s remaining useful life is no
longer necessary. Instead, §§264.191
and 265.191 require that the age of the
tank system be documented for use in
determining when secondary
containment will be required because of
the phase-in requirements of this final
regulation.

4, Design and Installation of New Tank
Systems (§ 264.192 and § 265.192)

As illustrated in Table 1, § 264.191 of
the proposed rule would have addressed
design and § 264.192 would have
addressed installation of new hazardous
waste tank systems at permitted
facilities. The proposed Part 264
standards were formulated to ensure
that a tank system is acceptable for
storing or treating hazardous wastes and
also addressed the handling and
installation of new tank systems,
including backfill requirements,
tightness testing requirements before
placement into service, corrosion
protection requirements, and installation
supervision requirements.

In today's regulation, both design and
installation of new permitted hazardous
waste tank systems are addressed in
§ 264.192. As pointed out by
commenters, the proposed rule was
deficient in that it did not specify
requirements for the design and
installation of new tank systems at
interim status facilities. As previously
discussed, new hazardous waste tank
systems may be installed by owner/
operators of interim status facilities and
by generators. Thus; this final rule now
addresses design and installation of new
hazardous waste interim status and
accumulation tank systems in § 265.192.
As suggested by commenters, § 265.192
is consistent with § 264.192 in its
treatment of new hazardous wasfe tank
systems.

For the purpose of today's regulation,
the term “new tank system' means not
only newly-manufactured tank systems
that will be put into service for the first
time but also those other tank systems
that even if in existence and in use prior
to the promulgation date of today's
regulations are then reinstalled and used
as replacement tank systems for existing
hazardous waste tank systems,
Likewise, an existing tank system that is
not being used for the storage or
treatment of hazardous waste, but is
then put into service or converted to use
as a hazardous waste storage or
treatment tank system subsequent to the
promulgation date of today's regulation
is considered to be a new tank system.
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One commenter noted the potential
effect of frost heave on tank systems in
northern States and suggested a change
in the design requirements to cover this
contingency. EPA agrees that frost
heave, where applicable, is an important
factor that needs to be taken into
account in the design of a tank system
and is thus adding the consideration of
such to the items that need to be
addressed in the design standards in
§ 264.191 and § 265.191,

Sections 264.191 and 264.192 of the
proposed rule would have required that
the type and degree of corrosion
protection needed to ensure the integrity
of new hazardous waste tank systems
be determined by a corrosion expert and
that the installation of any cathodic
protection system be supervised by a
corrosion expert. Additionally, § 264.192
of the proposed rule would have
required an assessment of the need for
corrosion protection measures for
existing tank systems.

Regarding the corrosion protection
issue, one commenter suggested that
more flexibility was needed in
responding to corrosion threats. Other
comments expressed reservations about
the feasibility and necessity of
retrofitting existing tanks with corrasion
protection devices. Another commenter
suggested that double-walled tanks be
exempted from the corrosion protection
requirements.

As discussed previously, EPA is
requiring that all existing tank systems
be provided with secondary
containment if they are found to be
leaking or by the time the tank system
reaches 15 years of age. The 15 year
timeframe represents the approximate
median time to failure for those
underground steel tank systems that
were the subject of studies discussed
previously in this preamble. EPA has
selected this approach on the basis that
underground steel tank systems are the
only tank systems for which reliable
data are available. For this reason, the
Agency believes that a requirement to
provide existing tanks with corrosion
protection before phase-in of the
secondary containment requirements of
today's final rule is redundant because
the basis of the phase-in of secondary
containment accounts for the fact that
most hazardous waste tank systems
currently in use do not have corrosion
protection. Therefore, EPA has modified
the final rule and no longer requires that
existing primary tank systems be
retrofitted with corrosion protection
prior to the mandatory phase-in of
secondary containment,

EPA also believes that the corrosion
Protection measures proposed represent
the spectrum of the technology that is

currently available, and are consistent
with NACE recommended practices.
Therefore, EPA believes that the
corrosion protection requirements as
proposed are sufficiently flexible and
capable of meeting the corrosion
protection needs of hazardous waste
tanks. The Agency also believes that
double-walled tanks that are
constructed of metal, or that have metal
components, should not be exempt from
the requirements to provide adequate
corrosion protection measures. EPA
believes that it is important to ensure
the integrity of the secondary
containment structure so that it will be
able to provide the function that it is
intended to perform (i.e., containment so
that the interstitial monitoring device is
capable of detecting releases).

A primary function of the secondary
containment system is to provide a
means for accumulating leaks from the
storage or treatment tank system so that
a leak can be detected by leak detection
methods before its release ta ground
water or surface water. Therefore, it is
important that the integrity of the
secondary containment system be
maintained because a breach in the
secondary containment system can lead
to unreliable leak detection and result in
subsurface releases from underground,
inground, or onground tank systems,
Also, failure of the secondary
containment system can lead to
intrusion of ground water into the
interstitial space between the tank and
secondary containment systems with
consequent potential for corrosion of the
entire system. For these reasons, EPA
believes that corrosion protection
systems should be installed for
secondary containment systems
constructed of steel or other materials
subject to corrosion.

For the same reasons discussed
previously, EPA has revised Parts 264
and 265 so that all interim status and
permitted, as well as existing and new
tank systems, are more consistently
managed. EPA believes that interim
status and permitted tank systems
should be subject to the same
requirements since there is no
information that would suggest that the
threats to human health and the
environment differ for these two types
of tank systems. On the contrary, the
risks posed by interim status and
permitted tank systems would be similar
under similar conditions (e.g., tank size,
material stored or treated, hydrogeology,
proximity to a drinking water source).
Performance standards have been
added to § 265.192 to ensure that the
purposes of the design and installation
requirements are achieved. This
objective is satisfied in the Part 264

requirements by the Regional
Administrator's independent evaluation
of the design of new hazardous waste
tank systems.

5. Containment and Detection of
Releases (§§ 264.193 and 265.193)

Secondary containment is the key
element in EPA's strategy to ensure the
proper management of hazardous
wastes stored and treated in tank
systems. Based on EPA's studies, it is
likely that over time tank systems will
experience failure. As discussed
previously, secondary containment with
interstitial monitoring ensures that a
failure of the tank system will be
detected before there is a release to the
environment.

Several commenters urged that more
time be allowed for installing secondary
containment systems than the one year
that would have been allowed in the
proposed regulations, especially for
facilities with multiple tanks or those
located in areas where the availability
of construction equipment or gualified
personnel is limited. As discussed
previously, in a substantive change from
the proposed rule, EPA has decided, in
the final rule, to allow a phase-in
schedule for installing secondary
containment systems that is based, in
part, on the age of the tank systems.
Therefore, except for those tank systems
that would require secondary
containment in the relatively near term
due to advanced age (i.e., tank systems
that are approaching 15 years of age),
considerable time is available for
owner/operators to provide secondary
containment for their existing tank
systems, For those tank systems that
must be provided with secondary
containment in the near term, for the
reasons discussed below, in no instance
will secondary containment be required
to be installed for tank systems shown
to be non-leaking by tank system
integrity assessments or by other means
sooner than two years from the
promulgation date of this regulation,
However, leaking tank systems must be
taken out of service promptly upon
detection of the leak and equipped with
secondary containment prior to being
returned to service. EPA expects that
owner/operators will use back-up tank
systems or some form of temporary
storage while servicing a leaking tank
system.

In evaluating comments on this
subject, EPA relied, in part, on a study
prepared for the proposed Land
Disposal Restrictions Rules for Solvents
and Dioxins (51 FR 1602; January 14,
1986). The purpose of this study (“Time
Requirements for the Siting, Permitting
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and Construction of New Hazardous
Waste Treatment Facilities", December
1985) was to determine the time required
to plan, design, permit, construct, and
start up twenty-three different waste
treatment technologies.

This study identified five major
critical path activities (planning, design,
bid solicitation/evaluation, construction,
and start up) in addition to the EPA
permit approval activity. Several of
these twenty-three treaiment
technologies, such as neutralization or
precipitation, invelve equipment that is
identical to or similar to the equipment
used in the tank systems covered by
today's regulation. The study reveals
that the minimum time required to plan,
design, solicit and evaluate bids,
construct, and start up a small chemical
treatment system would be from 12 to 17
months, excluding the time for permit
application approval. For a large
chemical treatment system, about 25 to
29 months would be required.

These schedules included estimates of
the time required for site selection,
environmental assessment, and Part B
permit application preparation. EPA
believes, therefore, that the amount of
time required to provide secondary
containment for existing hazardous
waste tank systems will be less than the
29 month period identified for large
systems, but is likely to take more than
the one year period specified in the
proposed rule, Thus, the final rule
allows owner/operators a minimum of
two years to provide secondary
containment for existing hazardous
waste tank systems shown to be non-
leaking by tank integrity assessments.
This will allow ample time to install
secondary containment systems,

a. General and Specific Requirements
for Tank Systems. Sections 264.193 (b)
and (c) and 265.193 (b) and (c) of the
proposed rule would define the general
performance standards that must be
achieved by secondary containment
systems. They were as follows: (1) the
design of the tank system must take into
account normal climatic, hydrological,
and operating conditions; (2) materials
of construction of the secondary
containment system must be compatible
with the wastes being handled in the
tank system; (3) the secondary
containment system must be supported
on a properly designed and installed
foundation or base; (4) the system must
be provided with a leak detection
system designed to detect the presence
of hazardous wastes in the secondary
containment system within 24 hours of
entry of liquid into the system; (5) the
design must provide for drainage,
collection, and removal of the wastes;

(6) the system must be designed and
operated to contain 110 percent of the
design capacity of the largest tank
within its boundary; and (7) the system
must be designed and operated to
prevent run-on or infiltration of outside
water sources or precipitation unless the
liquids removal system is designed to
handle and dispose of such sources
properly,

Numerous technical comments were
directed at these standards, especially
to point out cases and situations where
the standards were believed to conflict
with specific designs or current
practices. The corresponding standards
of the final rule, found in §§ 264.193 (c)
through (e) and 265.193 (c) through (e),
remain substantially as proposed, with
the exceptions discussed below.

The proposed rule would require that,
in conjunction with secondary
containment, a leak detection system be
designed and operated to detect the
presence of any release of hazardous
waste or accumulated liquid within 24
hours of entry into the secondary
containment system. Many commenters
expressed concern over the requirement
that the detection system be able to
detect a leak within 24 hours. Based on
further evaluation, EPA agrees that,
depending on type of detector, waste
characteristics, and migration time
through backfill materials, the 24-hour
delection criterion may not be
achievable in some situations. On this
basis, the final rule has been amended
to allow a leak detection system that
will detect a release “within 24 hours or
at the earliest practicable time" if it can
be demonstrated that existing
technologies or site conditions will not
allow detection of the release within 24
hours. In no instance would the Agency
consider a leak detection system to be
adequate if it would allow the release to
escape from the secoendary containment
system before being detected.

EPA had originally proposed a 110-
percent capacity requirement for the
secondary containment system,
intending that this requirement would
apply to vault and liner systems.
Commenters pointed out that the
interstitial volume of a double-walled
tank, an acceptable form of secondary
containment, would not be capable of
meeting the 110-percent capacity
requirement. It was not the Agency's
intent at proposal to apply this capacity
standard to double-walled tanks. Thus,
the organization of § 264.193 (b) through
(d) (and the corresponding sections of
Part 265) has been changed so that
capacity of the secondary containment
system is specified only for vault and
liner systems.

Many commenters stated that the
proposed standards that would require
110-percent design capacity were
excessive. Many existing indusiry
standards and regulations, such as those
published by the National Fire
Protection Association, specify that
aboveground secondary containment
systems be capable of containing 100
percent of the storage tank volumes.
Several commenters also explained that
they have installed secondary
containment in accordance with State
regulations that specify 100 percent of
the tank design capacity. The Agency
agrees that 100 percent secondary
containment capacity is sufficient to
contain even catastrophic releases from
tank systems. Therefore, the final rule is
amended to require that vault and liner
systems contain 100 percent of the
actual volume of the largest tank within
their boundaries.

Section 264.193(c) of the proposed rule
specified that secondary containment
must include one or more of the three
most common types of secondary
containment available: external liners,
vaults, and double-walled systems.
Equivalent devices would be allowable
if approved by the Regional
Administrator. This requirement was
not intended to endorse any particular
type of containment system over
another. If properly designed, installed,
and operated, each of the methods is
expected to provide adequate protection
of human health and the environment.
The requirements of this section of the
final rule. therefore, remain the same as
in the proposed rule.

EPA solicited comments on the
feasibility of allowing the use of a
synthetic membrane liner with
interstitial monitoring installed inside
the primary containment device as an
alternative means of achieving
secondary containment. The comments
that were submitted on this subject
presented opposing opinions on the
acceplability of this alternative as an
equivalent form of secondary
containment, The Agency has very little
data regarding the current use of and
reliability of internally fitted membrane
liners. Additionally, EPA has concerns
about the ability to maintain an
interstitial space between the membrane
liner and the tank and the consequent
impact on the ability to reliably detect
releases from the membrane liner. Since
no additional data were offered by
public commenters, at this time, EPA is
unable to evaluate this alternative
approach to secondary containment,
Therefore, the final regulation does not
specifically allow the use of a
membrane liner as an acceptable
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method of secondary containment. It is
possible, however, that an owner/
operator's specific design will be
approved by a Regional Administrator
as a system equivalent to secondary
containment with interstitial monitoring.

Section 264.193(d)(1) of the proposed
rule would provide design standards for
external liners used for secondary
containment. It specified that liners are
to be free of cracks or gaps and installed
to cover all surrounding earth likely to
come into contact with the waste if a
release occurred. It explained that
external liners may be used to contain
releases from aboveground, inground,
and underground tanks and that owners
and operators who use an external liner
to provide secondary containment must
ensure that the liner provides a
complete envelope that will prevent
both lateral and vertical migration of
wastes from the containment system. It
required that a leak-proof connection
between the tank and piping
containment systems must be provided
and that compatibility between the liner
and the wastes to be handled must be
ensured so that the integrity of the liner
would be maintained.

Some commenters suggested that
certain specific liner performance
criteria be incorporated into the
standards. In order to provide sufficient
flexibility in selecting an appropriate
liner material and given the ever-
improving technology for liner materials,
the Agency has chosen not to establish
specific liner performance criteria at this
time. EPA believes that such criteria are
best discussed in a guidance document.
Due to the important role of liners for
use in landfill, surface impoundment,
and waste pile design and operation,
substantial information has been
gathered by EPA on the subject of liner
performance. The Agency will publish
available information on specific liner
performance in a guidance document to
be issued prior to the effective date of
this regulation.

No other substantive comments were
received on these proposed
requirements and they remain in the
final rule under § 264.193(d)(1). Identical
requirements have been added to the
final rule under § 265.193(d)(1) in order
to help maintain a consistent approach
between interim status and permitted
standards.

The standards in § 264.193(d)(2) of the
proposed rule would have required that
a vault system be constructed so that it
is liquid-tight; that is, it must provide a
continuous structure with leak-proof
joints. Water stops or seals on all joints
must be chemically compatible with the
waste being stored or treated. The
proposed rule would require that

concrete vaults, one of the most
common types of vault systems now in
use, be lined with a nonporous,
impermeable interior coating that is
compatible with the waste being stored,
on the basis that concrete is porous and
susceptible to cracking. The proposed
rule would also require that the external
surface of vault containment structures
be provided with a moisture barrier to
prevent water from being absorbed by
the concrete and entering the interior of
the secondary containment area.
Several commenters recommended
that the requirement for interior coating
be amended to require interior coating
only where it is necessary lo prevent the
migration of waste through the concrete;
others recommended that it be
eliminated entirely. Further review of
this issue by EPA concludes that
concrete, as a generic term, can vary
widely in specific composition and
characteristics, making it extremely
difficult to establish a specification for
concrete that would ensure resistance to
the wide range of hazardous materials
that may come in contact with a vault
system. Thus, some type of protective
internal coating or liner is needed to
maintain the integrity of concrete vaults.
The Agency has, however, expressed
this requirement in terms of a broad
performance standard so as not to
preclude operating flexibility, and thus
is not recommending any specific type
of liner coating or liner as at proposal.
Comments concerning the requirement
for an exterior moisture barrier for
vaults stated that the moisture barrier
should not be required, except where
vaults that are in contact with the soil or
in locations where potential for ground-
water infiltration exists. Other
commenters raised the concern that
retrofitting an exterior moisture barrier
could be costly relative to the benefits
achieved. EPA reevaluated the proposed
requirements and concludes that the use
of moisture barriers to prevent
infiltration of ground water into an
underground or inground vault should
be required only when the vault is
subject to hydraulic pressure. This is a
condition that is most likely to exist
when a vault is completely or partially
submerged below the water table at
some time. EPA has also determined
that other methods are currently
available that could reduce or eliminate
water infiltration (such as well-point
installation, subsurface drain tiles, or
slurry walls). Thus, EPA has modified
the final rule to require that all vault
systems, both new and existing, be
provided with an external moisture
barrier or be otherwise designed or
operated to prevent migration of

moisture into the vault if the system is
subject to hydraulic pressure.

A significant concern addressed in the
proposed rule was the risk of fire or
explosion in vaults, Section
264.193(d)(2)(iii) of the proposed rule
would require vaults containing tanks
storing or treating ignitable wastes to be
backfilled to minimize the possibility of
fires or explosions. Several commenters
objected to the backfilling requirement
because: (1) fire protection codes and
practices may not allow backfilling in
the case of ignitable substances:; (2)
backfilling prevents visual inspection of
the vault interior and tank exterior
surfaces; and (3) the cost of remedial
action is increased in the event of a
release. Upon further consideration of
this issue, EPA concludes that the
explosion hazard associated with vaults
is small and that there are relatively
inexpensive and reliable equipment and
instrumentation systems to reduce the
risks of explosion. These systems
include preventative measures such as
equipment grounding and the use of
electrical equipment meeting explosion-
proof service. In addition, suppression
systems can also be installed which use
an explosive vapor detector, and
provide an inert flooding agent such as a
fluorochlorohydrocarbon to flood the
vault automatically if explosive
conditions exist. The final rule thus
eliminates the backfilling requirement
for vault systems as the only means to
protect against fire hazards and
substitutes the requirement that
secondary containment vaults for tanks
storing or treating ignitable wastes must
be provided with a means to protect
against the formation and ignition of
explosive vapors within the vault
system. Backfilling would be an
acceptable method. Also, because some
reactive wastes can lead to the
formation of ignitable or explosive
vapors, today's regulation requires that
secondary containment vaults for
storing or treating reactive wastes that
may lead to the formation of ignitable or
explosive vapors must also be provided
with a means to protect against the
formation and ignition of explosive
vapors within the vault system.

The standards in § 264.193(d)(3) of the
proposed rule would require that
double-walled tank systems be designed
as integral structures that are
completely self contained, with
interstitial leak detection monitoring. It
would allow the use of liquid, vacuum,
or pressure-type detection systems. It
would require that corrosion protection
be provided for metal double-walled
tanks if it is determined to be necessary.
As previously discussed in section
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IV.B.4 of this preamble, EPA believes
that corrosion protection of double-
walled tanks is necessary, contrary to
the opinion of one of the commenters,
The final rule does not change the
standards for double-walled tanks,
except, as discussed previously, to
modify the proposed provision requiring
110 percent secondary containment
volume,

In § 264.193(e) and § 265.193(d) of the
proposed rule, EPA would require
secondary centainment for all new
ancillary equipment as well as for the
ancillary equipment of all existing
hazardous waste storage and treatment
tank systems that did not choose to
implement a ground-water monitoring
program. This requirement would have
applied to both aboveground and
underground piping systems.

Many commenters supported the
application of secondary containment to
the ancillary equipment or most
ancillary components. Commenters
noted, however, that the overwhelming
majority of leaks from the ancillary
equipment occur in certain components
of piping systems, and not in the more
extensive sections of straight-run piping
with welded connections. EPA's
reevaluation of the available data on
releases from tank systems shows that
leaks and ruptures from aboveground
piping systems are primarily associated
with certain components such as
flanges, valves. and piping connections,
not straight runs of piping with welded
connections, probably because they
often employ pipe thread or gasket-type
seals and are more susceptible to
stresses than straight-run welded piping.
Technologies that are both cost-effective
and reliable are available to provide
containment for many ancillary
equipment components. For example,
local jacketing provides effective
secondary containment for components
such as flanges, valves, and fittings, and
can be provided with leak detection
equipment,

The Agency concludes that the
potential for leakage from straight runs
of aboveground welded piping, sealless
pumps, and pressurized aboveground
piping equipped with automatic shut-off
devices is substantially lower than for
other components of the ancillary
equipment systems, Thus, the
requirements of proposed § 264.193(e)
and proposed § 265.193{d] have been
modified in today's final rule to exclude
the requirement of secondary
containment for aboveground piping
(exclusive of flanges, joints, and valves
unless they are sealless and welded to
the piping), sealless or magnetic pumps,
and pressurized aboveground piping

systems with automatic shut-off devices
that can be visually inspected for leaks
on a daily basis. The final regulation {in
§ 264.195 and § 265.195) requires that
these ancillary equipment systems be
visually inspected on a daily basis to
ensure that leaks are not occurring.

The final rule requires secondary
containment for underground piping
systems, including straight runs of
underground pipe, because of the
potential for failure caused by corrosion
and/or the inability to detect releases
from the underground piping systems.

b. Deletion of Ground-Water
Monitoring Alternative, As discussed in
section IM1.B.6.a of this preamble, the
Agency has removed the provisions of
proposed § 264.193(f) and § 265.193(e)
that gave owners/operators the option
of instituting a ground-water monitoring
program in lieu of secondary
containment. Instead, owner/operators
of all hazardous waste tank systems
must either provide full secondary
containment or obtain a variance to the
secondary containment requirements,
However, as explained previously, the
technology-based variance is not
available on the basis of ground-water
monitoring technology because the
overall strategy for regulating hazardous
waste tank systems is based on the
prevention of contamination of ground
water by releases from tank systems.

c. Leak Testing and Tank System
Integrily Assessment Requirements. In
§ 264.193(h) and § 265.194(d) of the
proposed rule, EPA would require all
underground tank systems that do not
have secondary containment to be leak
tested semiannually. The leak testing or
tank system tightness testing method
selected was required to detect leaks
equal to or greater than 0.05 gallons per
hour. Many commenters expressed a
concern that the accuracy requirement
may not be achievable by commercially-
available tank system tightness testing
techniques. Some commenters felt that
the accuracy standard should be based
on tank size, while others stated that
there is not enough good field data to
establish a standard at all. In response
to comments; EPA has reconsidered the
reliability of tank system tighiness test
methods. While some techniques may be
capable of achieving the 0.05 gallon per
hour accuracy threshold in specific
instances, EPA concludes that
variations in tank system
characteristics, operating procedures,
calibration and maintenance of leak
detection devices, and the level of
experience and proficiency of test
personnel may not allow achievement of
this accuracy on a consistent basis.

Many factors can affect tank system
tightness testing accuracy, including
temperature, barometric and hydrostatic
pressure variations, tank size and
design, physical characteristics of the
waste (e.g., viscosity, volumetric
coefficient of expansion, and uniformity
of the liquid waste), variations in
structural support provided by soil or fill
characteristics, and leak detector
characteristics. An example illustrates
the volumetric sensitivity of tank system
tightness tests to temperature for a tank
storing a waste hydrocarbon solvent. A
temperature rise of only 0.02°F in one
hour would mask a leak of 0.084 gallons
per hour in a 6.000-gallon tank storing
the waste solvent. On the other hand, a
leak of 0.05 gallons per hour in a 4-inch
diameter pipe experiencing the same
temperature change can be detected in a
pipe up to 9,000 ft long. Because smaller
volumes are associated with piping,
integrity tests are much more accurate
for piping.

EPA believes that the level of
accuracy attainable by leak testing
methods must be reviewed periodically
as the technology improves. In this final
rulemaking, EPA has decided not to
specify a minimum acceptable accuracy
requirement for hazardous waste tank
system tightness testing. Rather, EPA
has chosen to include in Parts 264 and
285 general performance standards to
ensure that the leak testing method is
capable of properly compensating for
water table effects and temperature
effects and to address the problems
posed by tank end deflections and vapor
pockets. EPA is currently conducting
research on the effectiveness of tank
system tightness testing technologies at
the EPA Research Facility in Edison,
New Jersey, The Agency hopes to be
able to use the information gained from
this research to recommend the use of
specific methods of tank system
integrity testing. However, it is unlikely
that these methods will ever be as
reliable as leak detection methods
employing secondary containment and
interstitial monitoring, in part because it
is unlikely that tank tightness testing
can be conducted on a routine basis
(e.g., daily) because of the high costs of
so doing.

In a modification to the proposed rule,
EPA will allow owner/operators of
underground tanks that can be entered
for inspection to conduct internal
inspections or other tank integrity
assessments, including tank tightness
testing, rather than to specify that tank
tightness test methods must be
employed. The Agency is making this
change, which was strongly supported
by commenters, to ensure that owner/




Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Rules and Regulations

25451

operators are able to use the most
reliable methods available to assess the
integrity of their hazardous waste tank
systems. In certain instances, it is
probable that internal inspection or
some other form of integrity assessment
may be shown ta be preferable to tank
tightness testing,

Commenters also addressed the issue
of leak testing frequency. Most felt that
the semi-annual leak testing requirement
was excessive. Specific points raised
were that (1) a sufficient number of
qualified leak-testing personnel do not
exist, (2) tank testing should he
scheduled to coincide with annual
shutdowns for maintenance and repair,
and (3) leak testing every six months
represents a significant increase in
operating costs.

In this final rule, leak testing will be
used during the period of phase-in of
secondary containment to identify
leaking tank systems. As discussed
previously, those systems found to be
leaking will be taken out of service
immediately. Underground components
of tank systems, or components for
which a leak occurred in an area that
cannot be visually inspected will be
provided with secondary containment
prior to being placed back into service.
The final rule requires that such tests be
conducted on an annual basis. Leak
testing methods that meet the
performance standards included in
today’s final rule will be able ta detect
releases in the range of 0.1 gallons per
hour that develop during the period of
the phase-in of secondary containment.
Once secondary containment is phased-
in, risks assaciated with leaks that are
undetectable by present leak testing
methods will be eliminated.

Proposed §§ 264.193(g)(9)(ii) and
265.193(e) addressed tank integrity
testing requirements for owner/
operators of inground and aboveground
(including onground) hazardous waste
tank systems not equipped with
secondary containment with interstitial
monitoring (i.e., those owner/operators
electing to comply with the requirements
of the proposed ground-water
monitoring alternative). These proposed
standards would have required owner/
operators to assess the integrity of the
tank system in the event that there was,
at any monitoring well, a statistically-
significant increase in the parameters or
constituents measured as part of the
ground-water monitoring alternative.
Additionally, as explained previously,
proposed §§ 264.191 and 265.191 would

ave required an initial assessment of
tank system integrity, including
inground and aboveground tank
systems.

As the secondary containment
requirements of today's regulation are
being phased-in over a period of time,

. EPA believes that it is important to

assess the integrity of hazardous waste
tank systems during the phase-in period.
Therefore, today's regulation requires in
§ § 264.193 and 265.183 that periodic
integrity assessments be conducted for
completely abovegreund, onground, and
inground hazardous waste tank systems,
as well as for the underground tank
systems discussed above. Integrity
assessments of ancillary equipment
must be conducted annually. Available
methods include the various pipe system
tightness tests and, to a limited extent,
visual inspections.

Feor permitted tanks other than non-
enterable underground tanks, a schedule
and procedure must be developed during
the permitting process for assessing the
overall condition of the tanks. In the
absence of a permitting process
applicable to interim status and
accumulation tank systems, EPA has
determined that an internal inspection
or other tank integrity examination that
addresses cracks, leaks, corrosion, and
erosion must be performed at least
annually for tanks other than non-
enterable underground tanks, As
explained previously, for non-enterable
underground hazardous waste tank
systems, leak testing procedures are
required that meet the general
performance standards established in
today's regulation.

d. Variances from Secondary
Containment. Sections 264.193(i) and
265.193(f) in the proposed rule provided
a variance from all or part of the
secondary containment requirements if
the owner or operater could
demonstrate to the Regional
Administrator that the location of the
tank system and alternative design and
operating practices would prevent
hazardous waste from reaching ground
or surface waters at any future time, As
explained previously in section
IILB.5.b.ii, the final rule, in § 264.193(g)
and § 265.193(g), allows hazardous
waste tank system owner/operators ta
seek both technology-based and risk-
based variances from secondary
containment requirements based on
either (1) a demonstration of no
migration of hazardous waste
constituents beyond the zone of
engineering control or (2] a
demonstration of no substantial present
or potential hazard to human health and
the environment.

As with all variances, the burden of
demonstrating that a variance is
appropriate remains with the applicant.
If the Agency is not persuaded that the

information provided makes the
necessary demonstration with great
certainty, the variance will be denied.

(i) Technology-based variance. The
criteria that the applicant must use
when preparing requests for a
technology-based variance from the
secondary containment requirements of
this regulation are specified in
§ 264.193(g)(1) and § 265.193{g)(1)-
Essentially. the applicant must be able
to demonstrate that his alternative
design and operating practices together
with location characteristics will
prevent the migration of hazardeus
waste or hazardous waste consliluents
into the ground water or surface water
at least as effectively as secondary
containment with leak detection. The
key element of this variance mechanism
is the ability of the owner/operator to
contain releases from his tank system
within an area under his control that,
upon detection of a release, can be
readily cleaned up prior to the release of
hazardous waste constituents to ground
water or surface water.,

The Agency will require that the
application for variance include a
complete and thorough demonstration
that the alternative system will provide
equal prevention of migration as that
provided by secondary containment
with interstitial monitoring. The
application will undergo rigorous review
by the Regional Administrator to ensure
that the applicant makes the
demonstration with great certainty.
Owner/operators are cautioned that
EPA has evaluated available release
detection systems as a part of this
rulemaking and has determined that
inventory monitoring, tank tightness
testing, and unsaturated zone
monitoring are not as reliable at present
as secondary containment with
interstitial monitoring. However, EPA is
aware that technology could improve or
that site-specific conditions may exist at
some locations that might enable
performance equivalent to secondary
containment with interstitial monitoring.
Therefore, the Agency has provided a
mechanism that allows owner/operators
of hazardous waste tank systems to
seek a technology-based variance from
the secondary containment
requirements of this regulation.

This variance mechanism is designed
to allow an owner/operator the
opportunity to demonstrate that an
innovative tank system design or leak
detection method will be capable of
preventing contamination of ground
water or surface water or that a leak
detection method not believed to be
generally reliable (e.g.. unsaturated zone
monitoring) will be reliable for his
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hazardous waste tank system. The
applicant must take into consideration
the nature and quantity of the hazardous
waste, the proposed alternative design
and operating conditions, the
hydrogeologic setting, and all other
factors (e.g., depth of soil underlying the
tank system, soil properties including
porasity and likely degree of saturation
during operation of the tank system, and
fluid or constituent viscosity) that
influence the mobility of the hazardous
waste constituents and the potential for
their migration. The applicant must also
demonstrate the reliability and
capability of his alternative system
design (and release detection method)
and operating practices in detecting
releases and in preventing the migration
of hazardous waste constituents to
ground water and surface water.

If a technology-based variance is
granted, the Regional Administrator will
substitute a set of requirements in place
of secondary containment that will
ensure thal the system for which the
variance has been granted is maintained
and operated in a manner than will
prevent the migration of hazardous
wasle to ground water or surface water.
If hazardous waste does reach ground
water or surface water, the variance will
be revoked.

The Agency discourages the
submission of technology-based
variance applications in those situations
where secondary containment is
obviously provided. For example, for
tank systems located inside buildings,
the building floor, if appropriate berms
are constructed, would serve as part of
the secondary containment system. The
Agency also may deny the variance if
the application is incomplete,
Additionally, the Agency discourages
the submission of unpersuasive
applications. For example, earthen
berms are generally not capable of
preventing the migration of hazardous
waste or hazardous waste constituents
and would not qualify for a variance.

If a release of hazardous waste occurs
at a tank system operating under the
technology-based variance, the owner or
operator must comply with response
measures required by §§ 264.193 and
265.193. The response measures that will
be applicable to releases from
hazardous waste tank systems granted a
technology-based variance will vary
depending on whether migration has
occurred outside the zone of engineering
control established in the variance
process.

If the release is contained within the
zone of engineering control, the
responses that are required in §§ 264.196
and 265.196 for releases to a secondary
containment system would be

applicable. The owner or operator must
stop the flow of hazardous waste into
the tank system and promptly, within 24
hours if possible, empty that portion of
the leaking tank system at which the
leak or spill has or is occurring in order
to prevent any additional release of
hazardous waste and to allow
inspection and repair to be performed.
The owner/operator must also prevent
the migration of hazardous waste or
hazardous waste constituents beyond
the zone of engineering control to
ground water or surface water.

In addition, the owner or operator
must decontaminate or remove the
contaminated soil so that releases from
the hazardous waste tank system can be
detected and responded to in @ manner
consistent with the detection and
response conditions of the technology-
based variance. If this can be done, the
tank system must be repaired prior to its
being returned to service. If such repair
is major, a certification by an
independent, registered professional
engineer must be obtained and
submitted to the Regional Administrator
within seven days of returning the tank
system back into service. If
contaminated soil cannot be removed or
decontaminated so that the tank system,
upon return to service, will be equipped
with release detection capability at least
as effective as was in place prior to the
release and upon which the technology-
based variance was granted, the owner/
operator must close the system and
provide post-closure care in accordance
with §§ 264.197 and 265.197, as
appropriate. In this situation, if the
owner/operator elects to replace or
reinstall the existing hazardous waste
tank system, he must provide secondary
containment consistent with the
requirements of §§ 264.193 or 265.193
and comply with the requirements of
§§ 264.192 or 265.192, or reapply for a
variance from the secondary
containment requirement of today's
regulation.

If the release migrates beyond the
zone of engineering control, the Agency
will consider the technology for which
the technology-based variance was
granted to have failed. In this case, the
owner/operator must follow all
procedures in §§ 264.196 and 265.196
applicable to a release from a secondary
containment system or a single-walled
tank system to the environment.
Furthermore, the owner or operator must
prevent the migration of hazardous
waste or hazardous waste constituents
to ground water or surface water, if
possible. In addition, the owner or
operator must decontaminate or remove
the contaminated soil. If he cannot
decontaminate or remove the

contaminated soil or if ground water has
been contaminated, he must close the
system and provide post-closure care in
accordance with §§ 264.197 and 265.197,
as appropriate. In all cases, including
those where contaminated soil can be
removed or decontaminated and ground
water has not been contaminated, if the
owner/operator elects to repair, replace,
or reinstall the existing hazardous waste
tank system, he must provide secondary
containment consistent with the
requirements of §§264.193 or 265.193
and comply with the requirements of

§§ 264.192 or 265.192, or reapply for a
variance from the secondary
containment requirements of today's
regulation.

(ii) Risk-based variance. The criteria
that the applicant must use when
preparing requests for a risk-based
variance from the secondary
containment requirements of this
regulation are specified in
§§ 264.193(g)(2) and 265.193(g)(2).
Essentially, the applicant must be able
to demonstrate that as long as the
concentration(s) of the hazardous
constituent(s) present in the hazardous
waste stored, treated, or accumulated in
the hazardous waste tank system
remain(s) below the requested
concentration limit(s), no substantial
current or potential hazard to human
health or the environment will result. As
explained previously, this variance
provision is not available to owner/
operators of new underground
hazardous waste tank systems.

This demonstration is essentially a
risk assessment and risk management
process in which a determination is
made that, in the event of a release from
a hazardous waste tank system, the
level of contamination of ground water
that results will not pose a substantial
present or potential hazard to human
health or the environment. In making
this demonstration, the owner/operator
must make a reasonable estimate of the
likely release incident that might occur
for his hazardous waste tank system.
For example, a strong case could be
made that the likely release event from
a completely aboveground hazardous
waste tank system would be a
catastrophic release incident (i.e., the
entire contents of the tank system would
be released). For underground,
onground, and inground tank systems,
the most likely event might be a
continuous release between the time
interval of tank integrity assessments.
Thus, the owner/operator would, based
on the precision and reliability of the
method used to conduct the periodic
tank system integrity assessments
required by today’s regulation, assume a
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constant release rate that would oecur
over the time interval between periodic
assessments (generally one year). In the
event that a release rate cannot be
reasonably estimated, the awner/
operator would assume that the release
incident would be a catastrophic release
incident.

Site specific information, such as local
hydrogeological characteristics, the
facility s waste constituents, and lacal
environmental factars, is needed to
assess the potential impact of each
hazardous waste constituent on human
health or the environment if it were to
be released to ground water or surface
water. There are two approaches that an
applicant can take in this
demonstration:

1. There will be no pathway ta
exposure to the hazardous waste
constituents, or

2. The exposure to the ground-water
or surface water contaminants will be at
concentration levels that do not pose a
substantial current or potential hazard
to human health and the environment.

In the second approach, the
demonstration depends upon
determining concentration fevels of the
ground-water contaminants that do not
pose a substantial current or potential
hazard to human health and the
environment at a potential point of
exposure, The allowable hazardous
waste constituent concentration limits
are derived from these acceptable
concentrations.

Agency published acceptlable
exposure levels for the protection of
human health and the environment can
be used as allowable hazardous waste
constituent concentration limits without
going through elaborate exposure
pathway analyses or fate and transport
modeling. For example, a health-based
acceptable ground-water exposure
concentration for a constituent that
might migrate to the ground water can
be used as the allowable hazardous
waste constituent concentration limit.
However, the allowable concentration
limit may need to be modified to include
an assessment of any cumulative effects
associated with exposure to the
hazardous waste constituent. In
addition, exposure levels that the
Agency established pursuant to a
statutory authority that requires risk-
benefit balancing or technology-based
standards may not always be
acceptable for purposes of this variance.
Itis anticipated that the Agency will
periodically publish and update a list of
acceptable dose levels that can be used
by permit applicants in preparing risk

ased variance demonstrations. In this
regard, EPA intends to issue guidance
on the variance provisions prior to the

effective date of today’s regulation and
will update this guidance as necessary.

The type and amount of information
needed for a risk-based variance
demonstration depends on site-specific
characteristics and which approach
(either no exposure ar no substantial
risk) is chosen. Both approaches require
information on the physical and
chemical characteristics of the waste,
flow direction and quantity of the
ground water, and hydrogeclogical
characteristics of the site. A
demanstration based on the second
approach requires additional
information. Depending on the basis for
the demonstration, ene or more of the
following must be addressed in greater
detail:

1. Current and future uses of ground
water and surface water (if applicable),

2. The proximity of the user of the
water resources,

3. The existing ground-water and
surface water guality,

4. The potential human health risks
and environmental damage from
exposure to the contaminants, and

5, The permanence of the potential
adverse effects resulting from exposure
to the contaminants.

For any of the above factors that are
not submitted as part of the variance
demonstration, justification is required
to explain why they do not need to be
addressed. Depending on the site
characteristics, either approach may
require information on the engineered
characteristics of the hazardous waste
management facility, the rainfall
patterns in the area, the existing quality
of ground-water and surface water (if
applicable), soil type and characteristics
(adsorptivity and permeability)
determined by soil boring tests, and any
current or future institutional ground-
water use restrictions. The
demonstration for each hazardous waste
constituent must be independent.

Sections 264.193fh) and 265.193(h)
have been added to the final rule and
specify the schedules to be used in
requesting variances.

6. General Operating Requiremenls
(§ 264.194 and § 265.194)

In the propesed rule, the general
operating requirements of §265.194
included provisions for periodic leak
testing and a corrosion assessment. In
the final rule, these requirements have
been relocated to other sections in Part
265 as part of EPA’s reorganization of
the rule. The only revision that has not
been discussed is the modification to the
proposed rule that requires 2 feet of
freeboard for uncovered tanks. The
comments pointed out that the 2 foot
freeboard requirement did not take into

account tank volume, thus creating a
disparity relative to tank capacity. In
order to eliminate this result, EPA has
adopted the same language found in

§ 264.19¢ which requires that uncovered
tanks have sufficient freeboard to
prevent overtopping by wave or wind
action or by precipitation.

7. Inspection (§ 264,195 and § 265.195)

The requirements of proposed
§ 264.195 would have included
development and implementation of a
schedule and procedure for inspeetion of
overtill controls, daily inspection of the
aboveground portion of tank systems
and data gathered from monitoring
equipment, weekly inspection of the
construction materials of, and the area
immediately surrounding, the externally
accessible portion of the tank system,
and inspection of cathodic protection
systems. The requirements for
inspections in § 265.196 would have
been identical except that daily
inspection of overfill controls would
have been required.

Several commenters stated that the
proposed schedule of inspections of
cathodic protection systems was more
stringent than other inspection
frequencies specified for cathodic
protection systems by other Federal
standards and engineering societies
(e.g., National Association of Corrosion
Engineers (NACE)). After further study
of this issue, the final rule has been
modified to include the NACE-
recommended inspection standards.
NACE RP-02-85 (Control of External
Corrosion on Metallic Buried, Partially
Buried, or Submerged Liquid Storage
Systems), which EPA has adopted for
establishing minimum inspection
requirements, was prepared by a task
force composed of corrosion
consultants, corrosion specialists for oil
and gas transmission companies, gas
distribution firms, power companies,
and communications companies;
representatives of tank manufacturers
and coating manufacturers/applicators;
the National Bureau of Standards; the
American Water Works Association; the
Department of Transportation; and other
corrosion experts.

The NACE document represents the
consensus of a wide range of corrosion
experts representing manufacturers,
government, trade associations,
consultants, and firms with experience
in corrosion protection of submerged or
buried equipment constructed of metal,
Since EPA has not undertaken
independent research, this consensus
offers the most reasoned approach to
setting the inspection standards
contained in today's final rule. Thus,
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consistent with the NACE findings,

§ 264.195 and § 265.195, now require
inspection of a cathodic protection
system within six months of installation
and annually thereafter to ensure that it
is properly functioning. In addition, the
rule requires that all sources of
impressed current be inspected
bimonthly (i.e., every other month).

A few commenters stated that the
recordkeeping requirements in the
proposed rule would create an
unnecessary burden. The Agency
strongly disagrees with these
commenters; EPA believes that it is
important for owner/operators of
facilities subject to this regulation to
keep a permanent record of their
inspections to document their
compliance with the rule. Thus, in an
addition to the proposed rule, the final
regulation at § 265.195 requires that
owner/operators of interim status
facilities and accumulation tank systems
maintain records of required inspections
as was proposed for permitted
hazardous waste tank systems in
§ 264.195.

The other requirements of proposed
§ 264.195 and § 265.195 remain the same
as proposed, except that inspection of
the construction materials of and the
area surrounding the externally
accessible portions of the tank and
secondary containment systems must be
inspected daily. EPA has added this
requirement because it will enable the
detection of releases or potential
releases at the earliest possible time.
Addilionally, this inspection
requirement can easily be incorporated
into the daily inspection schedule
required for the aboveground portions of
tank systems (including all piping and
other ancillary equipment). Pursuant to
40 CFR 264.15 and 265.15, any
discrepancies found during inspections
mus! be remedied.

8. Response to Leaks or Spills and
Disposition of Leaking or Unfit-for-Use
Tank Systems (§§ 264.196 and 265.196)

This section of the preamble describes
procedures the owner/operator must
follow if his tank system has developed
a leak or if he determines that a tank
system is unfit for use. Paragraph {a)
describes what actions must be taken in
response to a leak or spill from a tank
system which has not been granted a
variance from secondary containment.
Paragraph (b) describes procedures for
disposing of tanks that have leaked or
are unfit for use, Procedures for
responses to leaks or spills from tank
systems with variances are included in
§§ 264.193 and 265.193 of the regulations
and are in section IV.B.5.d.i of this
preamble

a. General Responses to Leaks or
Spills. Sections 264.196 and 265.196
specify procedures the owner/operator
generally must follow if there is a
release (leak or spill) from a hazardous
waste tank system. For permitted tank
systems, the framework for responding
to releases is established, in part,
through a contingency plan prepared
under Subpart D of Part 264, Section
264.196 of today’s regulation expands
the requirements beyond those currently
required by this plan and imposes other
requirements. For interim status and 90-
day accumulation tank systems,
procedures for responding to leaks and
spills are specified at § 265.196 of
today’s regulation.

The response procedures must be
followed if a release is detected through
tank testing, visual inspection,
interstitial monitoring, or in any other
manner.

There are three types of releases that
are addressed in §§ 264.196 and 265.196:

(1) Releases from a single-walled tank
system to the environment;

(2) Releases from secondary
containment systems to the environment
(if any); and

(3) Releases from primary
containment devices (tank, piping, other
ancillary equipment) into secondary
containment systems.

Generally, regardless of the type of
release, several response measures must
be followed. For example, in all cases,
the owner or operator must stop the
inflow of hazardous waste to that
portion of the tank system that is
releasing the hazardous waste and must
remove hazardous waste from the tank
system so that no further release will
occur. Other requirements of §§264.196
and 265.196 vary with the type of
release as described below. A more
detailed discussion of each of the
response procedures follows.

i. Stopping of Flow or Addition of
Wastes. The final rule requires that if a
leak or spill has occurred, the owner or
operator must immediately stop the flow
or addition of hazardous waste into the
tank system. This requirement applies to
all types of releases: leaks or spills to
the environment or from the primary
containment device to the secondary
containment system. The purpose of this
requirement is to limit, to the extent
possible the quantity of hazardous
waste that might potentially be released
from the tank system. This requirement
is identical to that contained in the
proposal. No comments were received
relative to this provision.

ii. Removal of Waste from Leaking
Tank Systems. Today's rule requires
that the owner or operator promptly

remove hazardous waste from that
portion of the primary tank system at
which a leak or spill has or is occurring.
It also requires that, in the event of a
release to a secondary containment
system, hazardous waste must be
entirely removed from the secondary
containment system. The proposed rule
would have required the immediate
removal of all waste from the tank and
containment system when it was found
to be leaking. Many commenters
objected to that requirement. They
suggested: (1) that immediate removal of
the waste was only necessary above the
leaking portion of the tank; (2) that, for
leaks in the ancillary equipment or
piping, it is only necessary to isolate the
leaking equipment or pipe section for
repair or replacement, and (3) that many
repairs can be made without complete
removal of hazardous waste from the
tank system.

EPA agrees with the commenters that
removal of all waste from a single-
walled leaking tank system may not be
necessary under all circumstances. A
major concern during a repair operation
is the risk of potential exposure or direct
contact of maintenance personnel with
the hazardous waste. Therefore, the
final rule is revised to require measures
for isolation of that portion of a single-
walled tank system where a release has
occurred or is occurring and prompt
removal of remaining wastes from the
leaking portion of the tank and
containment system. The decision to
remove all remaining waste should be
based upon consideration of health risks
to repair personnel and the potential
risk for further release to the
environment,

For a tank system with secondary
containment, all the leaked waste must
be removed from the entire secondary
containment system. If this were not
done, the interstitial monitoring system
would not function effectively.

The proposed rule would have
required removal of the hazardous
waste no later than 24 hours after a leak
is detected. Several commenters argued
that the 24-hour response time for
removal of waste was unreasonable and
even impossible for tanks with
extensive interconnecting systems, large
tanks, and facilities without adequate
storage capacity. The requirement in the
proposed rule for removal of tank
contents within 24 hours has been
modified in the final rule to require
removal of the remaining waste to
commence within 24 hours of detection
of the leak and to be completed as
quickly as possible so that no further
releases occur. In today's final
regulation, EPA has modified this
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requirement based on its consideration
of the range of likely conditions that
might be encountered in such situations.
Several major problem areas were
identified in this analysis. The principal
concern was that any such transfer
operation be accomplished in such a
manner that human health not be
threatened. In the event of a leak, time is
required to plan the transfer operation
so that further spills or accidents are
prevented. This cannot always be
accomplished within a 24-hour period.

Other logistics problems could
prevent removal within 24 hours. If there
were not sufficient tank capacity
available that was compatible with the
wastes being transferred, time would be
required to obtain such capacity. This
would be a special problem with large,
interconnected tank systems. Finally, for
extremely large tanks, more time may be
required to oblain alternative capacity
and to transfer the waste physically.

Removal of wastes from a secondary
containment system might encounter
similar difficulties. Accordingly, the 24-
hour time limit has been modified for
these situations as well.

iii. Containment of Visible Releases to
the Environment. The final rule requires
the owner or operator to contain any
visible contamination resulting from a
release from the tank system to the
environment. Only releases from an
aboveground portion of a tank system
are likely to result in visible
contamination. This requirement is
unchanged from the proposal. The
purpose of this provision is to require
that measures be taken to minimize the
impact of a release by promptly
containing it. An example of this type of
response would be the placement of
barricades or other barriers to prevent
further lateral overland migration of the
leak or spill.

In addition, the owner/operators must
conduct a visual inspection and
promptly remove, and dispose of, any
soil that appears to be contaminated.
Likewise, if a release has reached
surface water and is visible (e.g., an oil
sheen), the owner/operator mus! take
immediate action to contain and remove
the released material. These actions will
result in minimizing the amount of soil
or surface water that becomes
contaminated and may also avoid more
costly future corrective actions,

iv. Notification of Release to the
Environment. The final rule requires that
the owner or operator notify the
Regional Administrator within 24 hours
after a release to the environment has
been detected. If the leak or spill is
confined by the secondary containment
system, notification is not required. The
purpose of this notification is to provide

EPA the opportunity, in appropriate
cases, to order that correction action be
taken. Corrective action may be
required pursuant to sections 3008(h),
3004[w), or 7003 of RCRA.

Many of the commenters stated that
the proposed notification provisions
overlapped with current CERCLA
requirements. Under the Reportable
Quantity rule (40 CFR, Part 302), a
release of a hazardous substance in
quantities equal to or greater than its
assigned Reportable Quantity (RQ) must
be reported immediately to the National
Response Center. To avoid duplicative
notification, the final rule clarifies that
an owner's or operator’s report
complying with 40 CFR Part 302 will
satisfy the notification requirements of
this regulation. Commenters on the
proposed regulation stated that small
leaks and spills should not be reported
to the Regional Administrator because
of their insignificance. EPA agrees that
to report small, insignificant spills
should not be required. Accordingly. the
final regulation has been modified to
require that spills of less than or equal
to one pound need not be reported if
they can be immediately contained and
cleaned up. This is equal to the lowest
“reportable quantity” established in the
CERCLA reporting regulations. EPA is
confident that owner/operators can
perform the necessary cleanup of
releases of this size without Regional
Administrator involvement.

v. Assessment of Risk Posed by Leaks
or Spills to the Environment. The owner
or operator of a permitted, interim
status. or 90-day accumulation tank
system must, within 30 days of detection
of a release, submit a report to the
Regional Administrator that estimates
the extent of the release. The purpose of
this requirement is to provide the
Regional Administrator with sufficient
data (e.g., size of release, receptors,
estimated corrective action, etc.) to
make a decision with respect to what
type and degree of corrective action, if
any, may be appropriate,

For permitted tank systems, the final
rule expands the requirements relating
to contingency plans prepared pursuant
to Subpart D of Part 264. These plans:
must now include procedures for
assessing the risk to human health and
the environment caused by a release
from a tank system and the remedial
actions necessary to mitigate the
release. Section 264,196 requires that
these procedures be followed if there
has been a release to the environment.
For interim status and 90-day
accumulation tank systems, the final
rule expands upon the reporting
requirements of 40 CFR 265.56(j).

Pursuant to 40 CFR 265.56(j), owner/
operators of interim status or 90-day
accumulation tank systems must
provide; in a report to the Regional
Administrator by 15 days after the
incident, certain details of any incident
that requires implementing the
contingency plan. This report must
include:

(a) Name, address, and telephone
number of the owner or operator;

(b) Name, address, and telephone
number of the facility;

(c) Date, time, and type of incident
(e.g., fire, explosion);

(d) Name and quantity of material(s)
involved;

(e) The extent of injuries, if any;

(f) An assessment of actual or
potential hazard to human health or the
environment, where this is applicable;
and

(g) Estimated quantity and disposition
of recovered material that resulted from
the incident.

Today's rulemaking requires that
additional items be included in a report
to the Regional Administrator within 30,
days of detection of a release. These
additional items to be addressed are:

(a) Likely route of migration by the
release;

(b) Characteristics of the surrounding
environment (soil composition, geology,
hydrogeology. climate);

(c) Results obmonitoring/sampling (if
available);

(d) Proximity to downgradient
drinking water, surface water, and
population areas; and

(e) Remedial actions taken or to be
taken.

In response to comments, the Agency
has made these requirements more
specific than they were in the proposal.

b. Disposition of Leaking or Unfit-for-
Use Tank Systems— i. Tank Systems
Without Secondary Containment. When
a tank system without secondary
containment is found to be leaking or
unfit for use, the owner/operator can
close the tank system in accordance
with §§ 264.197 or 265.197, or resume use
of it if he complies with the following:

(a) Provide secondary containment:
Sections 264.196(b) and 265.196(b)
require that if a leak has occurred in any
component of the tank system (i.e., tank,
piping). that is underground, that
component of the tank system must be
provided with secondary containment
prior to being returned to service.
Additionally, if a leak has occurred in
any portion of a tank system component
that is not readily accessible for visual
inspection (e.g., the bottom of an
onground tank), the entire component
must be provided with secondary
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containment before the tank system is
returned to service (e.g,, in the event
that a leak is found on the bottom of an
inground tank, the entire tank must be
provided with secondary containment
prior to the tank system being returned
to service). If a leak is detected in an
underground piping system, the entire
underground piping system must be
equipped with secondary containment.
This requirement is consistent with
EPA's strategy to require secondary
containment for those hazardous waste
tank systems presenting a substantial
risk of release of hazardous waste to
surface or ground water. EPA concludes
that it would not be prudent to allow
that portion of a tank system that has
experienced a leak or failure in an
inaccessible area to continue to operate
without the added protection of
secondary containment. This is because
leaks in other inaccessible areas of the
tank system may be imminent, and it is
not possible to anticipate and prevent
their occurrence. Any replacement tank
system component is considered a new
tank system component and must, in
addition to complying with the
secondary containment requirements of
today's regulation, comply with the
requirements for new tank systems
(certification of design, proper
installation practices, etc.). If the tank
system is replaced during interim status,
a certification by an independent,
qualified registered professional
engineer must be submitted to the
Regional Administrator at least seven
days prior to bringing the replacement
tank system into use, that attests that
the tank system will be capable of
storing or treating hazardous waste for
the intended life of the system under the
anticipated operating condition without
permitting a release of hazardous waste
to the environment,

(b) Repair: In some circumstances, a
leaking or unfit-for-use component of a
single-walled tank system may be
repaired and returned to use without
being equipped with secondary
containment. If the portion of the leaking
or unfit-for-use component is
aboveground and can be inspected
visually, repair without secondary
containment is allowed. This includes
such items as flanges, pipe fittings,
pumps, and valves that are part of
aboveground piping systems.

If major repairs have been performed,
the owner/operator must submit a
certification to the Regional
Administrator seven days after
returning the tank system to use. The
EPA proposed to require owners or
operators to submit a certification by a
qualified registered professional

engineer that the system, when repaired,
was capable of handling hazardous
wastes without release for the intended
life of the tank system. EPA proposed
that this certification be submitted to the
Regional Administrator, whenever any
repair was performed, at least seven
days prior to the return of the tank
system to service. The purpose of this
requirement was to give the Regional
Administrator ample prior notice so
that, if desired, an inspection of the
repaired tank system could be
performed, prior to its being put back
into service. Commenters asserted that
this requirement was unreasonable. A
point they raised was that tank systems
are often components of a continuously-
operating system, and the requirement
for seven day notification would
unnecessarily restrict or shut down
operations. Another reservation was
that the reguirement was unreasonable
for minor leaks, which are usually
quickly repaired.

The Agency has reevaluated this
proposed requirement and has
determined that it is overly burdensome
in some situations. EPA has modified
the final rule in §§ 264.196(b) and
265.196(b) to require that the
certification of major repairs be
submitted within seven days of the tank
system being returned to service. This
certification would be necessary, for
example: for repaired aboveground
portions of tanks; for extensive repairs
that have been performed subsequent to
a rupture or other major loss of
structural integrity (e.g., when there is
loss of structural integrity as a result of
an acciden! such as puncture by a
forklift, a catastrophic event such as
fire, explosion, flood, or seismic event, a
process malfunction such as overheating
or overpressurization, or other event
that results from improper design or
installation, such as seam-weld breaks,
foundation failure, or extensive
localized corrosion). Certification is not
required for such day-to-day routine
maintenance or service practices as
replacement or repair of worn portions
of tank system components (e.g., valves,
bearings, seals), adjustment or repairs to
instruments, etc,

ii. Tank Systems With Secondary
Containment. When a hazardous waste
tank system with secondary
containment is found to be leaking or
unfit-for-use, the owner/operator can
close the tank system in accordance
with §§ 264.197 or 265.197, or resume its
use if he complies with the following;

(a) Repair: In the case of repairs to the
primary containment system, the same
procedures described above for repair of
single-walled hazardous waste tank

systems would apply. For all repairs to
the secondary containment system, the
owner/operator must submit a
certification to the Regional
Administrator seven days after
returning the tank system to use. This
certification would be necessary, for
example: for repairs of tears in liners,
cracks in concrete vaults, or rupture of
the outer wall of a double-walled tank.
Additionally, the owner/operator must
comply with the certification
requirements of §§264.196(f) and
265.196(F).

(b) Replace: In the event that the
owner/operator decides to replace,
rather than repair, the primary
containment system of a hazardous
waste tank system equipped with
secondary containment or to replace the
secondary containment sysiem, the
owner/operator must comply with
§§ 264.192 and 264.193 or §§ 265.192 and
265.193, as appropriate.

9. Closure and Post-Closure Care
(8§ 264.197 and 265.197)

Under the previous Subpart |
regulations, the closure requirements for
tanks (§§ 264.197 and 265.197) were
brief:

At closure, all hazardous waste and
hazardous waste residues must be removed
from tanks, discharge control equipment, and
discharge confinement structures.

The proposed rules made several
changes to these existing closure
requirements. Identical changes were
proposed for both permitted and interim
status facilities under Parts 264 and 265.
The changes generally parallel the
current closure regulations in § 264.258
for permitied waste pile facilities. The
proposal extended the closure
requirement provisions to include soils
and the entire tank system, not just the
tank. The proposal also required that
tank systems meet the closure and post-
closure requirements for landfills if not
all contaminated soils could be
remaved. Tank systems without
secondary containment {and thus most
likely ta have extensive soil
contamination and most likely to need
post-closure care) were required to
prepare contingent closure and post-
closure plans, to plan for the possibility
of closing as a landfill, Finally, the
proposal made confarming changes to
the applicability sections of Subparts G
and H so that post-closure care
requiremnents would apply to certain
tank systems.

The final rules are being promulgated
substantially as proposed: however,
clarifications were added explicitly
listing the closure post-closure, and
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financial responsibility requirements
which apply to tank systems which
intend to close as landfills or to tank
systems that must prepare contingent
closure and post-closure plans.

The final rule makes five major
changes to the previous Subpart |
regulations. Each of these changes will
be discussed in more detail, along with
the rationale for each change and a
disqussion of any comments received.

First, the closure requirements in
§264.197(a) and § 265.197(a) have been
expanded to include the entire tank
system, not just the tank. This is
congistent with the new definition of
“tank system” in § 260.10, and consistent
with the Agency's intent that all
contaminated hazardous waste
management apparatus be removed or
decontaminated at closure. Thus, at
closure, the owner or operator of a tank
system is now required to remove or
decontaminate the tank, its ancillary
equipment, and its secondary
containment system, if used.

Second, the closure requirements in
§ 264.197(a) and § 265.197(a) have been
expanded to include contaminated soils.
These new requirements are consistent
with previous Agency intent, and with
the general closure performance
standard in Subpart G to “protect
human health and the environment.” It
is also consistent with the recently
promulgated revisions to Subpart G, (51
FR 16422; May 2, 1986), which require
explicitly in § 264.114 and § 265.114 the
decontamination of soils. It should be
noted that decontamination of saturated
soils (i.e.. ground water) would be
necessary for a closure that would not
require post-closure care.

Commenters expressed concern over
the requirement to decontaminate soil,
and the extent and degree to which the
soil must be decontaminated EPA has
noted these comments but still
concludes that the closure and post-
closure requirements are both proper
and reasenable. The final rule requires
the removal or decontamination of all
conlamination at closure of the tank
system. If this is not practicable, the
regulation provides for post-closure care
of the unit. This regulation does not
define the level of decontamination.
EPA is currently developing policy on
the broad issue of defining acceptable
levels of contamination (i.e., how clean
is clean) outside the scope of this
rulemaking. The new tank regulations
are intended to prevent releases from
tank systems and to eliminate
contamination to the surrounding soil so
that neither human health nor the
environment is endangered subsequent
to closure of the system. Furthermore,
the final rule includes a significant

change from the proposed rule by
establishing a secondary containment
requirement for all new and existing
tank systems. This should considerably
reduce the amount of contaminated soil
generaled during the lifetime of a tank
system. thus substantially reducing the
amoun! of soil requiring
decontamination and post-closure care.

The third major change was the
requirement in § 264.197(b) and
§ 265.197(b) that a tank system owner or
operator must meet the post-closure
landfill requirements of final capping
and ground-water monitoring set forth in
§ 264.310 or § 265.310 in the event that it
is not practicable to remove or
decontaminate all contaminated soils at
closure, This post-closure care
requirement was included because there
is the potential that a release from any
tank system, especially one without
secondary containment, could be left
unmanaged after closure, The Agency
believes that an impermeable cap over
the contaminated area will reduce the
possibility of the waste in the soil
migrating into the ground water. In
addition, implementation of a ground-
water monitoring program would ensure
that human health and the environment
are no! adversely impacted during the
post-closure care period if the
contamination moves offsite.

The Agency does not expect nor
intend that many tank systems will be
closed as landfills. However. this option
is being provided to address the
possible cases where extensive soil
contamination has occurred. Also, the
owner or operator cannot decide
unilaterally to close his tank system as a
landfill. New closure and post-closure
plans would have to be prepared and
submitted to the Regional
Administrator, and these modified plans
must still comply with the general
closure performance standard to protect
huwman health and the environment.

The.fourth major change in the rules
(§ 264.197(c) and § 265.197(c)) requires
the owner or operator of tank systems
without secondary containment to
prepare contingent closure and post-
closure plans to ensure that they have
adequately planned for the possibility of
closing the tank system as a landfill.
These plans would be used only if all
contaminated residues and soils could
not be practicably removed at closure.
EPA believes that contingent closure
and post-closure plans should be
required for facilities with tank systems
without secondary containment
because, if such a tank system has had
undetected leaks or spills in the past, it
is possible that the material cannot be
practicably removed from the soil and
that the tank system might have to be

closed as a landfill. Implementation of
the contingent closure and post-closure
plans would ensure that future threats to
public health and the environment from
these past releases at closed facilities
are minimized, monitored, and
controlled as necessary.

In this final rule, an owner or operator
of a tank system that receives a
variance under § 264.193(g) or
§ 265.193(g) from the secondary
containment requirements need not
prepare contingent closure and post-
closure plans for the possibility of
closing as a landfill. Although no public
comments were received regarding this
point, EPA believes that such plans
would not be necessary for such a tank
system because the Agency would have
previously examined the tank system's
design, operation, and location
characteristics in determining the
likelihood of hazardous waste
constituents migrating into ground water
or surface water during the post-closure
period. Tank systems with secondary
containment systems are not required to
prepare contingent closure and post-
closure plans, because these systems
are expected to prevent releases into the
environment. However, under
§ 264.197(b) or § 265.197(b), if it is
determined that any tank system has
released hazardous waste which cannot
be removed or be decontaminated at
closure, then that tank system must also
meet the post-closure requirements of
§ 264.197(b) or § 265.197(b). Similarly, if
there is evidence of leakage from a tank
system before the installation of
secondary containment, the leak would
have been addressed pursuant to
§ 264.196 or § 265.1986. [See section V.E of
this preamble.)

In the final rule, additional language
was added to clarify the Agency's intent
that the cost estimates and
corresponding financial responsibility
must reflect the costs of complying with
the contingent closure and post-closure
plans, if those costs are greater than the
costs of complying with the expected
closure plan.

The fifth change from the previous
Subpart | requirements makes
conforming changes to the applicability
sections of Subparts G and H,

(§§ 264,110, 264.140, 265.110, and 265.140)
to implement fully the changes to the
closure requirements for tank systems in
§ 264.197 and § 265.197. These
conforming changes make it explicit that
a tank system which closes as a landfill
and performs post-closure care as a
landfill is subject to the general post-
closure care and corresponding pest-
closure financial responsibility
requirements for disposal units in
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§§264.116 through 264.120, and

§§ 264.144 through 264.146 (and the
parallel sections in Part 265), Previously,
a tank system was subject only to the
general closure requirements and the
corresponding closure financial
responsibility requirements. Additional
minor changes were made in the
applicability sections in the final
regulations to make the regulation
clearer and consistent with the recently
promulgated revisions to Subparts G
and H, (51 FR 16422; May 2, 1988).

10. Special Requirements for Ignitable or
Reactive Wastes (§ 264,198 and
§ 265.198)

The proposed requirements in
§ 264.198 and § 265.198 were the same as
the existing special requirements for
ignitable or reactive wastes except that
the applicability of these requirements
was expanded to the entire tank system
rather than just the tank. The Agency
made this proposed change because the
risks posed by ignitable and reactive
wastes would seemingly be the same for
piping as for the tank itself. One
commenter stated that it is
inappropriate to require a buffer zone
between tanks storing ignitable wastes
and public properties since loading
facilities are not often located near
public ways. The proposed buffer zone
requirement was intended to be in
accordance with the National Fire
Protection Association's (NFPA's)
“Flammable and Combustible Liquids
Code."” EPA has evaluated the comment
and agrees that the NFPA 30 Code really
only does address buffer zone
requirements for tanks storing
flammable and combustible liquids. No
reference is made in the code regarding
applying a buffer zone to piping or other
ancillary equipment. No buffer zone is
established for piping and other
ancillary equipment because the
greatest fire/explosion hazard is posed
at the tank, where a large volume of
ignitable material is present, rather than
at piping/ancillary equipment where
relatively little ignitable material is
present. Furthermore, it would be
extremely difficult to define a specific
distance (buffer zone) from public ways
for this equipment that commonly
consists of a complicated and extensive
network of piping, Thus, today's final
rule modifies the proposal by deleting
the term “tank system" from
§ 264.198(b). The other requirements in
§264.198 of today’s final rules remain as
proposed.

11. Special Requirements for
Incompatible Wastes (§§ 264.199 and
265.199)

The proposed standards in § 264.199
and § 265.199 were the same as the pre-
existing standards with only one minor
change: the owner or operator would be
required to ensure that the required
precautions for tanks are taken
throughout the entire tank system (i.e.,
tank and ancillary equipment). No
comments were received on this
proposed change to the existing
standards applicable to incompatible
wastes, and the final standards are
identical to those proposed.

12. Waste Analysis and Trial Tests
(§ 265.200)

This section of today's final
rulemaking remains unchanged from
that of the existing rule. As explained in
the proposed rule (see 50 FR 26487; June
26, 1985), EPA did not repropose this
section and as such stated that it was
not requesting or accepting public
comment on this section.

The one comment that was submitted
regarding the requirements of this
section suggested that the waste
analysis and storage trial test are not
necessary if the tank was first properly
flushed to remove the residue of the
waste from previous storage The
Agency cannot accept this suggestion,
because merely flushing the tank does
not assure the tank design and materials
of construction can accommodate the
waste under question.

As explained previously, the final rule
does not require the owner/operators of
90-day accumulation tank systems to
conduct waste analyses and trial tests.
Unlike off-site commercial hazardous
waste storage and treatment facilities
where a wide variety of hazardous
wastes are managed, generators
generally produce and would thus store
or treat wastes that are relatively
consistent in terms of their physical/
chemical properties. Thus, EPA does not
believe that waste analysis and trial
tests must be conducted by generators
of hazardous waste because of their
familiarity with the wastes they
generate.

13. Special Requirements for Generators
of Between 100 and 1,000 kg/mo that
Accumulate Hazardous Waste in Tanks
(§ 265.201)

Today's final regulation does not
apply to new or existing accumulation
tank systems owned or operated by 100~
1000 kg/mo generators who store up to
6000 kg of wastes in a tank system for
less than 180 (or 270) days. As explained
previously, these tank systems must

meet the requirements previously
imposed by Subpart | in Part 265. These
requirements appear in today’s rule at
§ 265.201.

14. Specific Part B Informaltion
Requirements for Tanks (§270.16)

In order to receive a RCRA permit for
hazardous waste treatment, storage, or
disposal facilities, an owner or operator
must submit sufficient information in
Parts A and B of a two-part permit
application to demonstrate that a
facility's methods of compliance are
technically appropriate in relation to the
Part 264 standards. The proposed rule
would not change the requirements for
the contents of the Part A application,
which are in § 270.13 The contents of
Part B of the application are specified in
§§ 270.14 through 270.21. The proposed
rule would revise the specific Part B
information for tanks in § 270.16, but
would not change the general
information requirements in § 270.14.

A commenter suggested that EPA
clarify the information required of an
applicant for the ground-water
monitoring alternative that was
proposed. Today's final rule does not
allow the substitution of ground water
monitoring for secondary containment.
Thus, no change has been made. Thus,
this portion of the final rule is
essentially unchanged from the
proposal. The specific Part B
information requirements that apply to
tanks are revised under § 270.16 by
tailoring the requirements to the
technical standards for tanks in Part 284,
Subpart |, of the final rule.

V. Analysis of Other Significant
Comments

Following publication of the EPA
proposal on June 26, 1985, (50 FR 26444
26504) to revise the existing hazardous
waste storage and treatment tank
standards, a total of 89 public
comments, including 9 comments made
at three public hearings conducted in
August, 1985, were received. In addition
to these comments. EPA also received
and considered the 15 comment
submittals filed on the Notice of
Availability of Data and Information
that was published on March 17, 1986
(51 FR 90720) regarding the hazard
waste tank risk analysis. The comments
were received from individuals,
corporations, Federal and State
agencies, industry, trade associations,
consultants, and public interest groups.
EPA has evaluated all the comments
received and has modified the rule
where appropriate.

This section of the preamble
addresses significant comments
received by the Agency that relate to
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this final rulemaking that are not
addressed elsewhere in this preamble.
EPA has carefully reviewed all
comments relating to the final hazardous
waste tank standards and has
responded to these comments in a
document entitled “Response to
Comments on the Revised RCRA
Hazardous Waste Storage and
Treatment Tank Standards,” USEPA,
June 1986. This document is available by
contacting the RCRA Hotline and can
also be found in the docket for today's
rulemaking.

A. Corrective Action for Accumulation
Tank Systems

Comment: One commenter cited a
variety of perceived shortcomings in the
proposed regulation regarding corrective
action for 80-day accomulation tank
systems. The commenter noted that
although EPA proposed to subject 90-
day accumulation tank systems to the
proposed interim status tank closure
performance standards, there is no
mechanism for a regulatory authority to
review or approve the closure. In
addition, the commenter pointed out
that the proposed rule would require
owner/operators of 90-day
accumulation tank systems to install
secondary containment, but did not
address the issue of corrective action for
prior releases.

Response: The commenter has raised
some important issues with respect to
corrective action measures for
accumulation tanks. This is part of a
bigger issue relating to the exclusion of
certain accumulation tank systems from
the necessity to seek a RCRA permit. An
Advanced Notice of Propesed
Rulemaking (ANPR) published in
loday's Federal Register explains that
EPA is considering modifying the
exemption from permitting for
accumulation tank systems, which
would make some or all of these tank
systems subject to the same corrective
action and other requirements as interim
status or permitted tank systems. At
present the Agency can require
corrective action for accumulation tank
systems in certain instances. Section
265.196 of today's final regulation
requires accumulation tank owner/
oOperators to notify the Regional
Administrator within 24 hours of any
release to the environment (or the
National Response Center immediately
if the quantity of waste released
exceeds the CERCLA reportable
Quantity). Thus, a regulatory autherity
will be notified when a release to the
environment occurs. The regulatory
authority will then have the opportunity
'o monitor the progress of the corrective
action measures taken, including any

cleanup of prior releases. Additionally,
under the provisions of section 7003 of
the HSWA of 1984, EPA has the
authority to bring suit against an owner/
operator on behalf of the United States
upon receipt of evidence that the past or
present handling, storage, treatment,
transportation, or disposal of any solid
waste or hazardous waste may present
an imminent and substantial
endangerment to human health or the
environment.

B. Acutely Hazardous Waste
1. Variance Provision

Comment: A commenter objected to
the provisions in the preposed rule
which would prohibit the owner/
operator of tanks tha! store dioxin-
contaminated F-listed wastes from
applying for a variance from the
secondary containment requirements,
and installing a ground-water
monitoering system in lieu of secondary
containment. The commenter stated that
these wastes may pose no greater
environmental hazard than other
hazardous wastes and that the proposed
prohibitions seem arbitrary and
capricious.

Response: On January 14, 1985 (50 FR
2003), final amendments to Part 264
were promulgated, specifying
management standards for the storage
and treatment of F020, F021, ¥022, F023,
F026, and F027 dioxin-containing listed
wastes in aboveground, inground, and
underground tanks thal were enterable
for inspection. The January 1885 rule
required secondary containment and
leak detection devices for permitted
tanks containing these wastes. The rule
also required the development of
procedures for responding to a leak or
spill. The placement of these wastes in
landfills, surface impoundments, waste
piles, or land treatment units was
restricted and destruction and removal
efficiency standards for incinerating
these wastes were specified.

Today's final rule extends the
secondary containment requirement to
all tank systems treating or storing the
listed dioxin-containing wastes because
EPA can find no basis for differentiating
between permitted, interim status, or
accumulation tank systems storing or
treating these highly toxic wastes.

As explained in the preamble to the
proposed hazardous tank regulations (50
FR 26489; June 26, 1985), the proposed
hazardous waste tank rules would not
allow owner/operators of new or
existing tank systems storing or treating
dioxin-containing wastes the option of
using the ground-water monitoring
alternative or of seeking a no-migration
waiver because (a) it is well

documented that these extremely toxic
wastes present a substantial hazard to
human health and the environment and
(b) it is EPA's experience that these
wastes are particularly difficult and
expensive 1o clean up.

After reconsidering this issue, EPA
concludes that it is acceptable to allow
owner/operators of hazardous waste
tank systems the opportunity to petition
for variances to the secondary
containment requirements specified in
today's final rule.

As explained previously in today's
preamble, EPA has rejected the ground-
water monitoring alternalive as a basis
for the final regulations applicable to all
hazardous waste tank systems,
including tank systems sloring or
treating dioxin-containing wastes.

In the process of reviewing this issue,
EPA revaluated the possibility of
mandating immediate secondary
containment for a wider universe of
highly toxic wastes then those relatively
few represented by listed Hazardous
Waste Nos. F020, F021, F022, F023. F028,
and Fo27

The Agency believes that it may be
appropriate to apply the requirement to
other materials that have been defined
as acutely hazardous wastes. Two
separate lists of acutely hazardous
materials are currently being reviewed
by EPA. These are (1) those materials
listed as acutely hazardous wastes in
§ 261.33(e) and (2) those materials being
defined as acutely hazardous under
TSCA (see Notice of Availability of
Chemical Emergency Preparedness
Program Interim Guidance (50 FR 51451;
December 17, 1985)). In the future, EPA
may propose to require immediate
secondary containment for acutely
hazardous wastes other than the listed
dioxin-containing wastes. One
implementation problem thal EPA has
identified is the fact that both the TSCA
and RCRA lists noted above are
individual chemical lists. Thus, one
issue that may need to be addressed
prior to proposing an additional
requirement for acutely hazardous
wastes is the concentration or amount of
these materials thal must be present in a
hazardous waste such that immediate
secondary containment should be
required.

2. Requirements for Dioxin-Containing
Listed Hazardous Wastes

Comment: One commenter objected to
more stringent requirements for tank
systems containing dioxin-containing
listed wastes The commenter does not
believe EPA has supported that any
greater risk exists for these wastes,
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especially if concentrations of TCDD are
less than 10 ppm.

Response: In a prior rulemaking (50
FR 2003: January 14, 1985), EPA justified
the need for more stringent requirements
for management of the dioxin-containing
listed wastes based on three
considerations: (1) the demonstrated
toxicity of the waste; (2) the tendency
toward long storage before treatment or
disposal; and (3) the difficulty and
expense of spill cleanup. The
justification is more fully discussed in
the proposed rule dated April 4, 1983 (48
FR 14514). See also 51 FR 1730 to 1733
(January 14, 1986) noting the extreme
toxicity of TCDD and other types of
dioxins as well as their migratory
potential and resistence. The proposed
screening level for TCDDs was in fact 8
to 10 orders of magnitude lower than the
10 ppm leve!l cited by the commenter.
The preamble to the proposed rule
discussed the proven and suspected
carcinogenic, teratogenic, fetotoxic, and
embryotoxic characteristics of the
dioxin-containing listed wastes, even at
low concentrations. For these same
reasons, the Agency believes that
immediate secondary containment is
required to ensure protection of human
health and the environment, unless a
case-by-case variance is justified on the
basis of site-specific factors.

C. Small Quantity Generators

Comment: In response to the August 1,
1985 proposed regulations (50 FR 31278),
several State agencies supported
applying to hazardous waste tank
systems owned or operated by
generators of between 100 snd 1,000 kg
of hazardous waste per month that are
used to store hazardous wastes in
excess of 180 days (270 days) or 6,000 kg
the full provisions of the proposed
hazardous waste tank standards
including secondary containment.

Response: As explained previously in
this preamble, today's rule applies in its
entirety to generalors of between 100
and 1,000 kg of hazardous waste per
month who accumulate hazardous
wastes in tanks for more than 180 (270)
days or in excess of 6,000 kg. However,
today’s final rule does not apply to
accumulation tank systems used by
generators of between 100 and 1,000 kg
of hazardous waste per month who store
hazardous wastes for less than 180 (270)
days and less than 6,000 kg, In the near
future, the Agency will propose
hazardous waste tank system standards
that would apply to this class of
accumulation tank system.

D. Hazardous Waste Tank Risk
Analysis

Commenters generally did not support
the use of the hazardous waste tank risk
analysis in developing or implementing
the final hazardous waste tank system
regulations. They provided two principal
reasons for their lack of support: (1) the
risk analysis is not currently able to
reflect site-specific conditions, and (2)
the models are based more on
assumptions than on data.

1. Site-Specific Conditions

Comment: The Hazardous Waste
Tank Risk Analysis Model is not
capable of assessing site-specific
situations. Some hazardous waste tank
facility conditions may be amenable to
alternatives to secondary containment;
therefore, the results of the hazardous
waste tank risk analysis should not be
used to justify requiring secondary
containment for all hazardous waste
tanks.

Response: The Agency developed the
hazardous waste tank risk analysis
methodology in order to estimate the
relative risk reduction that would be
achieved under different regulatory
options, in order to represent national
variation in tank types, waste types, and
hydrogeologic conditions, EPA
developed numerous model tank
systems, model waste streams, and
model hydrogeologic settings. These
model conditions represented the most
common conditions associated with
hazardous waste tank systems:

The Agency realizes that actual
existing tank systems, waste streams,
and hydrogeologic conditions may vary
from those represented in the analysis.
However, to try to mode! all possible
combinations of tank technologies,
waste streams, and hydrogeologies that
may occur across the nation is
unreasonable and unrealistic, given the
diversity of conditions that exist.

In order to develop national site-
specific hazardous waste tank
regulations, the Agency would need to
undertake an extensive data collection
exercise that would involve identifying
the location of hazardous waste tank
systems in specific hydrogeologies,
waste stream characteristics. and
distances to potential exposure points.
Such information is not currently
available for the existing universe of
hazardous waste tank systems.

Because of this lack of data, the
Agency focused the risk analysis on
identifying the range of potential
conditions that would most likely be
encountered at tank systems and the
range of risk estimates associated with
the national population of hazardous

waste tank systems. The results of the
risk analysis (i.e., the frequency
distributions of risk estimates) are
based on currently available
information and reflect the range of
estimates that would be obtained from
detailed site-specific analyses.
Consequently, although the Agency did
not conduct a detailed analysis of actual
tank systems, the Agency believes that
the risk analysis reflects the range of
estimates that would likely be obtained
from such a detailed site-specific
analysis.

Therefore, despite the lack of site
specific-data, the Agency believes that
the analysis was consistent in its
assumptions and provides a reasonable
method for comparing regulatory
alternatives for reducing the risks
presented by hazardous waste tank
systems The analysis, along with
evidence gathered from case studies,
indicates tha!l contamination of ground
water from leaking hazardous waste
tank systems poses risk to human
health, and suggests that secondary
containment is currently the most
effective method for reducing the risk
associated with different tank system
technology options, hazardous wastes,
and hydrogeologic conditions.

Although the Agency is requiring the
eventual implementation of secondary
containment for most hazardous waste
tank systems, the Agency does
recognize that certain site conditions
may be amenable to alternative
protective measures, Accordingly, two
variances from secondary containment
are provided in the regulations. (See
section 111.B.5.b.ii of this preamble.)
These variance provisions allow for the
consideration of site-specific factors,
such as particular tank characteristics,
wasle streams managed, and
hydrogeologic setting, but will also
encourage technological advances in the
area of release detection methods.

In summary, the Agency agrees that
the model, as currently structured, is not
suitable for developing site-specific
national standards, nor, at this time, for
implementing risk based variances.
However, the Agency does believe that
the risk analysis results support the final
regulatory strategy for hazardous waste
tank systems.

2. Modeling Assumptions

Comment: A number of commenters
questioned many of the basic modeling
assumptions that were used in the risk
assessment They explained that, in
many cases, due to data limitations, the
assumptions did not have a strong
foundation. Among the assumptions
criticized were the following:
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* The effectiveness of leak testing
and ground-water monitoring is
questioned by many experts; thus, any
conclusions drawn from the risk
analysis on these methods are invalid;

* The model does not include
corrective action; }

* The PACE data is not an acceptable
sample on which to base tank failures;

* The assumption that fiberglass
tanks have twice the probability of
rupture as steel tanks is incorrect;

Response: The purpose of providing
the methodology and results for public
comment was to supplement the data
that the Agency used to develop the risk
analysis model and to improve modeling
assumptions where possible. For the
most part, commenters did not provide
data from which the risk analysis model
could be modified or that would allow
EPA to verify or refute the model results.
As a result, given the assumptions that
the Agency has made, the results of the
analysis and the conclusions drawn
from them as presented in the March
17th Notice of Availability have not
changed and appear to be reasonable.

Some of the most significant
comments on the notice are addressed
below. All comments received by the
Agency on the March 17th, 1986 Notice
of Availability are addressed in the
docket report, "Hazardous Waste Tanks
Risk Analysis Public Comments and
Responses.”

(a) Leak Detection and Monitoring
Methods. In order to conduct the
Hazardous Waste Tanks Risk Analysis,
EPA modified the previously-developed.
Underground Storage Tank (UST) failure
model to represent hazardous waste
tank systems. The Agency assumed that
the same leak testing and monitoring
technologies that are employed for
petroleum tank systems can be used for
hazardous waste tank systems. The
Agency received comments concerning
the reliability of various leak testing and
monitoring technologies and the lack of
historical performance data. The Agency
agrees that it had a limited data base
from which to model such tank testing
and monitoring technologies. However,
enough data for petroleum tank system
leak testing and monitoring was

available to model such technologies for '

a relative comparison of the
effectiveness of regulatory alternatives.
As a result of recent research by the
Office of Underground Storage Tanks
(QUST), EPA has since modified the
UST failure model such that
assumplions about the reliability of
various leak testing and monitoring
methods have been modified. The UST
failure model now assumes that leak
lesting is effective in detecting 95
percent of the releases that are greater

than 0.1 gallons per hour, whereas the
Hazardous Waste Tank (HWT) failure
model assumes that leak testing is
effective in detecting 100 percent of the
releases that are greater than 0.1 gallons
per hour. The UST model also assumes
that vapor wells are effective in
detecting 80 percent of the releases that
reach the concentration limit, while, for
the supplementary analysis, the HWT
failure model assumed that vapor wells
are 90 percent effective in detecting
releases that reach the concentration
limit.

In addition, EPA's Motor Fuel Storage
Tank survey results indicate that leak
testing technologies do not currently
work as well as the vendors claim, even
for petroleum tanks. (See "Underground
Motor Fuel Storage Tanks: A National
Survey," EPA 560/5-86-013, June 1986.)
The Agency has no reason to expect
such methods to perform better for
hazardous waste tank systems, even if
we were to assume the tank must be
cleaned and the test performed using
water. Therefore, from the more current
modeling effort and an EPA field study
of leak detection methods, it is clear that
EPA overestimated the performance of
the various leak testing and monitoring
alternatives in the Hazardous Waste
Tanks Risk Analysis.

(b) Corrective Action. In the
Hazardous Waste Tanks Risk Analysis,
EPA did not include extensive corrective
action for hazardous waste tank
systems that were discovered to be
leaking. EPA assumed only that tank
systems that were determined to be
leaking would be removed and replaced.
EPA did not account for corrective
action, such as contaminated soil
excavation and ground water pumping
and treatment. Many commenters were
concerned that the assumption of no
corrective action biased the analysis
toward strategies that prevented leaks
(e.g., secondary containment) rather
than strategies that allowed for
detection and clean-up (e.g., leak testing,
ground water or unsaturated zone
monitoring, etc.)

The Agency did not model corrective
action because there were too many
variables and too little data from which
estimates could be made, given the
schedule for promulgating this rule. EPA
conducted the Hazardous Waste Tanks
Risk Analysis by adapting existing
failure and risk models to represent
hazardous waste tank systems, The
Agency is currently developing a model
to estimate the effectiveness of
corrective action for land disposal units;
however, this component was not
available for the Hazardous Waste
Tanks Risk Analysis. The timeframe
available for the Hazardous Waste

Tanks Risk Analysis was insufficient for
developing a corrective action
component given the complexity of the
many necessary assumptions.

EPA does not agree that excluding
corrective action from the risk analysis
biased the results to the extent that they
are inaccurate. Consideration of
corrective action in the model—if it had
been possible—would have shown that
other technical options would have
increased in cost and still would have
been inferior in protection of human
health and the environment in
comparison to secondary containment
because, as previously discussed, the
Agency does not know of any leak
testing or monitoring methods which,
when used with single-walled tanks, are
reliable enough to assure early detection
and expeditious corrective action. For
the reasons discussed elsewhere in this
preamble, EPA has determined that
secondary containment with interstitial
monitoring is the most effective and
reliable method for preventing releases
from contaminating ground water or
surface water and, therefore, reducing
risks posed by hazardous waste tank
system releases. The results of the risk
analysis were only one of many reasons
for the Agency's selection of secondary
containment as the Agency's general
approach to regulating hazardous waste
tank systems.

(c) PACE Data. EPA used the
Petroleum Association for Conservation
of the Canadian Environment (PACE)
data in the model to estimate the timing
and frequency of steel tank corrosion.
The PACE data contain information on
300 underground petroleum tanks and
were collected by PACE to develop a
methodology for siting future
installations of underground storage
tanks. Consequently, the survey focused
on identifying the effect of soil
properties on tank corrosion failures.
Soil samples were then taken at sites
with leaking tanks. In addition, all tanks
at a site were tested for leaks. The
survey identified the soil properties
associated with 108 leaking tanks and

“192 non-leaking tanks.

The Agency received comments
expressing concern that the use of these
data will overestimate the frequency of
tank corrosion failures because the data
may be biased towards leaking tanks.
EPA agrees that, because the PACE data
do not represent a statistical sample of
the overall tank population, the PACE
data should not be used to determine
the percentage of tanks expected to be
leaking at any given point in time.
However, EPA used these data to
provide a rough estimate of the
probability of a steel tank corroding
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given the soil type and length of time the
tank was in that soil. The PACE data are
the only available data that examine the
effect of soil variations on tank
corrosion and include information on
non-leaking tanks located in the same
soil environments as leaking tanks.
Thus, its use in the model was
appropriate.

(d) Fiberglass Tanks. The only area
where the commenters supplied the
Agency with new information was with
respect to the fiberglass reinforced
plastic (FRP) tank rupture rate. The
Agency assumed that FRP tanks have
twice the probability of rupture as steel
tanks. This assumption was based on a
comparison of the annual failure
probabilities that were derived for steel
and FRP tank ruptures. The Agency
received conflicting comments on this
assumption. Some commenters
considered the 2:1 ratio as severely
overestimating FRP tank ruptures, while
others considered the ratio a severe
underestimate of the FRP tank rupture
probability. All commenters on this
issue indicated that FRP tank ruptures
are more likely to occur in the first five
years after installation.

However, even with this new
information, EPA cannot revise the
Hazardous Waste Tank failure model
with respect to the FRP tank rupture
probability. The information provided
by commenters on this issue is
complicated by additional areas of
uncertainty. For example, EPA received
data indicating that the ratio of the
reported number of failed FRP tanks to
the number of FRP tanks sold in a given
year is 0.25:1. This information does not
provide EPA with appropriate data to
estimate the probability of a FRP tank
rupturing or the percent of FRP tanks
that rupture over time. Therefore, it is
not clear from such new information
that EPA s modeling assumption for the
FRP rupture probability is wrong.

In one respect, the HWT failure model
underestimated FRP tank failures. The
model assumed that tank ruptures are
the only structural form of failure for
FRP tanks. Results from EPA s motor
fuel tank survey indicate that FRP tanks
also have the potential to develop slow
leaks as a result of faulty construction.
Thus, while the Agency agrees that the
FRP rupture probability assumed in the
model may not be completely accurate,
in the absence of definitive data and for
the purpose for which the model was
used, the assumptions were reasonable.

E. Contingent Post-Closure Plans

Comment: One commenter stated that
EPA should require contingent post-
closure plans for facilities that install
secondary containment after there is

evidence of leakage from the tank
system. The commenter believes that it
may be as difficult for these facilities to
remove all contaminated material at
closure as it would be for facilities that
do not have secondary containment,

Response: EPA has addressed this
issue in its requirements for corrective
action for prior releases in order to
obtain a permit. The HSWA require that
prior releases at facilities seeking a
permit to manage hazardous waste be
identified and that corrective action be
taken during interim status and, if
appropriate, that the requirement for
corrective action be made a condition of
a permit. Prior leakage also can be
addressed, if appropriate, under
authority granted under sections 3008(h},
3004(u), and 7003 of RCRA. As
explained previously in section ILH,
EPA is separately considering the
broader issue of corrective action for
currently non-permitted accumulation
tanks systems at facilities not otherwise
requiring a permit.

F. Integrity Assessments

Comment: One commenter asked that
EPA alter the final regulation to require
all tank system owners or operators to
submit periodic tank integrity
assessments to an EPA or state office
rather than promulgate the proposed
requirement that the assessments be
kept on file at the facility. The
commenter believes the proposed
approach would limit private citizen
access to these materials. :

Response: EPA believes that a
requirement to submit assessments
would be unduly burdensome on owner/
operators of tank systems, state
agencies, and EPA. Under section 3007
of RCRA, EPA maintains the right to
inspect these assessments at any time
and can request and make available any
assessment of interest to the public that
is not entitled to confidential treatment.
For this reason. the final rule requires
only that periodic tank system integrity
assessments be kept on file rather than
submitted to the appropriate regulatory
authority.

G. Leak Detection Standard

Comment: One commenter supported
a leak testing standard of 0.05 gallons
per hour based on his experience in
using a specific test at his facility. The
commenter also pointed out that his
experience shows that EPA
underestimated the cost of leak testing
methods.

Response: A review of all available
information on the reliability of tank
system tightness tests indicates
problems in routinely detecting leaks of
0.05 gallons per hour using lest methods

similar to that used by the commenter.
Thus, EPA is conducting further
research on tank system tightness test
methods, including a method similar to
the one used by the commenter.

After re-evaluating the costs of
performing tank system tightness tests
on hazardous waste tank systems, EPA
found that the costs of these tests had
been underestimaled at proposal;
therefore, EPA has modified its estimate
of these costs to reflect the experience
of this and other commenters.

H. Wastewater Piping and Treatment
Tanks

Comment: One commenter requested
that EPA exempt wastewater piping and
return lines used at surface
impoundments. The commenter justified
this request based on his judgment that
this piping typically contains less than
0.1 percent hazardous constituents by
volume. The same commenter asked
that this regulation not be applied to
wastewater treatment tank systems that
currently are exempt from RCRA
regulation because of the cost and
similar relative percentages of waste
constituent volumes.

Response: This regulation does not
alter the permit status of wastewater
treatmen! tank systems. Therefore, those
units if now exempted from the
hazardous waste management
standards will not be required to comply
with the hazardous waslte tank system
management standards established in
this regulation. Available data show
that piping systems can be a significant
source of releases of hazardous wastes
to the environment. For this reason,
piping systems ancillary to hazardous
waste tank systems are regilated by this
final rule in those cases where an
owner/operator can demonstrate that
circumstances that exist at his facility
are such that his system does not pose a
substantial present or potential hazard
to human health or the environment.
EPA has provided a variaace procedure
to allow consideration of that
information, (See section HLB.5.b.ii of
this preamble)

L. Risks of Double-Walled Pipes

Comment: Commenters asked that
EPA consider the possibility of
increased risks associated with double-
walled pipes. The commenters suggested
that double-walled pipes typically are
manufactured in shorter lengths than
single-walled pipes, requiring more
fittings and flanges for similar length
pipelines. The commenters pointed out
that these connections are the mos!
likely points of leakage.
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Response: EPA acknowledges that an
increase in the number of pipe
connections may be necessary, but in
many cases the connections can be of
all welded design. Thus, the increased
number of fittings would not necessarily
present added risks. Additionally,
interstitial monitoring of the double-
walled piping system allows detection
of leaks of hazardous wastes from the
primary piping system before release to
the environment. Therefore, secondary
containment of piping systems and
interstitial monitoring will reduce
significantly the risks associated with
piping.

. Closure and Post-Closure
Requirements

Comment: One commenter suggested
that it is inappropriate for EPA to
require removal or decontamination of
contaminated soils unless the Agency
defines a level of contamination that is
acceptable.

Response: The final rule requires the
removal or decontamination of all
contamination at closure of the tank
system, If this is not practicable, the
regulation provides for post closure care
of the unit, As explained in section
IV.B.9 of this preamble, EPA is currently
developing a policy on the broad issue
of defining acceptable levels of
contamination (i.e., how clean is clean)
outside the scope of this rulemaking.

K. Incentive to Store in Drums

Comment: One commenter suggested
that standards for 90-day accumulation
tanks will lead to a switch to
accumulation in drums. The commenter
sees additional environmental risks as a
result of the switch.

Response: EPA has placed permitting
requirements on facilities storing wastes
In containers in Subpart I of Part 264. To
the extent that EPA determines that
there ig a significant shift to storage in
containers and an increase in risk as a
result, the Agency may consider further
regulation of container storage.

Additionally, in a notice
accompanying today's rulemaking, EPA
is seeking public comment on the
appropriateness of regulating
accumulation facilities consistent with
the management of hazardous waste in
tank systems and containers at
permitted facilities.

L. SPCC Regulations

Comment: One commenter suggests
that existing Spill Prevention and
Control Countermeasures (SPCC)
regulations under the Clean Water Act
provide sufficient protection from tank
leakage,

Response: SPCC guidelines are
designed to protect surface waters.
Therefore, EPA believes that additional
measures may be necessary to protect
ground water. In the cases where
facilities have provided adequate
secondary containment that protects
ground water, this secondary
containment system may be appropriate
for complying with this regulation.

M. 24-Hour Detection Requirement

Comment: One commenter suggested
that immediate sensing of leaks should
be required rather than the proposed
requirement that the detection device be
able to detect leaks within a 24-hour
period.

Response: While it is certainly
desirable to detect leaks as early as
possible, it may not always be
necessary to achieve “immediate
sensing’’ of leaks to protect human
health and the environment. It is the
goal of today's final rule to ensure that
hazardous waste tank systems are
managed in a manner that prevents the
migration of hazardous waste beyond a
zone of engineering control (i.e., an area
under the control of the owner/operator
that, upon detection of a release, can be
readily cleaned up prior to the release of
hazardous constituents to ground water
or surface waters) so that protection is
afforded to human health and the
environment. Furthermore, in many
cases, site specific conditions (e.g.,
backfill characteristics, leak size, waste
type) may not allow the immediate
detection of a release. Thus, the Agency
does not require immediate sensing of
releases in this final regulation.

N. Future Designated Hozardous
Wastes

Comment: Several commenters stated
that the proposed rule had not taken
into account those tank systems that are
brought into RCRA at some future time
due to additional solid wastes being
designated as hazardous wastes.

Response: The Agency believes that
the regulation should take into
consideration the applicability of the
requirements to such hazardous waste
tank systems. As a result, four sections
of today's regulations (i.e., §§264.192,
264.193, 265.192, 265.193) contain specific
provisions for tank systems managing
future designated hazardous wastes. In
each of these sections, where
compliance with a requirement must be
made within a defined time interval
beyond a certain date, the Agency has
included a provision that allows the
same time interval for compliance for
owners and operators of tank systems
managing any future-designated
hazardous wastes as is allowed in

today's regulation for tank systems
currently managing hazardous wastes.

VI. Relationship to Current RCRA
Hazardous Waste Programs

A. State Authority

1. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State, (See 40 CFR
Part 271 for the standards and
requirements for authorization.)
Following authorization, EPA retains
enforcement authority under sections
3008, 3013, and 7003 of RCRA, aithough
authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments of 1984 (HSWA), a
State with final authorization
administered its hazardous waste
program entirely in lieu of EPA
administering the Federal program in
that State. The Federal reguirements no
longer applied in the authorized State,
and EPA could not issue permits for any
facilities in the State which the State
was authorized to permit. When new,
more stringent Federal requirements
were promulgated or enacted, the State
was obliged to enact equivalent
authority within specified time frames.
New Federal requirements did not take
effect in an authorized State until the
State adopted the requirements as State
law.

In contrast, under section 3006(g] of
RCRA, 42 U.S.C. 6926(g), new
requirements and prohibitions imposed
by the HSWA take effect in authorized
States at the same time that they take
effect in nonauthorized States. EPA is
directed to carry out those requirements
and prohibitions in authorized States,
including the issuance of permits or
those portions of permits affected by the
requirements and prohibitions
established by the HSWA, until the
State is granted authorization to do so.
While States must still adopt HSWA-
related provisions as State law lo retain
final authorization, the HSWA applied
in authorized States in the interim.

2. Effect on State Authorization

Certain portions of today's rule are
promulgated pursuant to pre-HSWA
authority, while other portions of
today's rule are promulgated pursuant to
provisions added by HSWA. Section
3001(d) of the HSWA mandates
promulgation of standards applicable to
small quantity generators; section
3004(0)(4) of the HSWA mandates
promulgation of standards requiring
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utilization of approved leak detection
systems for new underground tanks; and
section 3004(w) of the HSWA mandates
promulgation of final permitting
standards for underground tanks that
cannot be entered for inspection.
Therefore, sections of this regulation
promulgated pursuant to HSWA
authorities are the following: (a) interim
status and permitting requirements
applicable to tank systems owned and
operated by small quantity generators
(section 3001(d)); (b) leak detection
requirements for all new underground
tank systems [section 3004(0){4)): and (c)
permitting standards for underground
anks that cannot be entered for
inspection {section 3004{w)).

The following specifically identifies
which sections of today’s rules are
promulgated pursuant to HSWA for
those categories outlined abave.

(e} 3001{d) Requirements

Parts 264 and 265 requirements applicable
te tank systems owned or operated by small
quantity generators are promulgated as
FISWA authorities.

(1} 3004{0){4) Requirements

Secondary containment with interstitial
monitering provides new underground tanks
with leak detection gystems capahle of
detecting leaks to the environment at the
earliest practicable time. Measures which are
necessary to ensure that the secondary
containment system is maintained and,
therelore, that the leak detection system will
work properly are included as HSWA
authorities. The following sections of the
regulations are HSWA authorities when they
are applied to new underground tanks:

260.10

262.34(a)(i)—incorporates all HSWA

authorities under § 265, Subpart §, which
are promulgated pursuant to 3004{0){4)
and are listed under this paragraph (b)
264.190
264.192 {a)(1)(1). (a)(3), (a}4). [a}{5). and
{b)-{g)

264.193 (a)-{f). {2)(1), and {h)

264195

265.190

265.192 (a)(1){i), (a)(3). (8){3). (a)(5), and

{b)-{g)

265.193(a)-{f), (g)(1), and (h)

265.195

270.14(b)

270.16

270.72(e)

(¢) 3004(w) Requirements

The following sections of the regulations
are HSWA authorities when they are applied
as permitting standards for underground
tunks that cannot be entered for inspection:

260.10

264.110

264.140

2645.190-264.199

270.14(b)

270.16

The regulation listed under
paragraphs (a), (b), and (c) above are
promulgated pursuant to HSWA and
will be effective in both authorized and
unauthorized States. Tanks in these
categories must comply with the Federal
regulations promulgated today and with
applicable State requirements.
Underground tanks that cannot be
entered for inspection will be required
to obtain a RCRA permit from EPA, as
well as any applicable State permits.
New underground tanks will be required
te obtain permits from both EPA and a
State or a joint RCRA permit issued by
both EPA and a State.

All sections of these regulations when
applied to inground tank systems,
aboveground tank systems, onground
tank systems, and underground tank
systems that can be entered for
inspection are RCRA authorities.
Requirements for new underground tank
syvstems that are not section 3004(0}(4)
requirements (see above) are RCRA
requirements. Tank systems in these
categories, which are located in
unauthorized States, must meet all
Federal requirements. Tanks in these
categories in authorized States are not
required to comply with today's rule
until such time as the authorized State
amends its rules in accordance with 40
CFR 271.(e}{2). However, these
requirements are effective in
unauthorized states by January 12, 1987.

a. HSWA Provisions. Those portions
of today's rule which are being
promulgated pursuant to sections
3001({d), 3004(0)(4) and 3004{w) of
HSWA, are being added to Table 1 in
§ 271.1(j) which identifies the Federal
program requirements implementing
HSWA. These provisions take effect
immediately in all states, regardless of
their authorization status. States may
apply for either interim or final
authorization for the HSWA provisions
identified in Table 1.

EPA will implement the HSWA
portions of today's rule in authorized
States until they modify their programs
to adopt these rules and the
modification is approved by EPA. For
these portions of the rule, a State
submitting a program modification may
apply to receive either interim or final
authorization under section 3006(g}{2) or
3006({b), respectively, on the basis of
requirements that are substantially
equivalent or equivalent to EPA's. The
procedures and schedule for State
program modifications are described in
40 CFR Part 271.21 and discussed below.

b. Non-HSWA Provisions. Those
portions of today’s rule which are not
being promulgated pursuant to the
HSWA will be applicable upon the
Federal effective date only in these

States that do not have authorization.
EPA will implement these requirements
in unauthorized states. States will not be
able to obtain interim authorization for
the non-HSWA requirements because
the statutory deadline has expired. In
authorized States, the requirements will
not be applicable until the State revises
its program to adopt equivalent
requirements under State law. The
procedures and schedules for State
program modifications are described in
40 CFR 271.21 and discussed below.

¢. Program Modification Deadlines.
Currently, § 271.21(ej}(2) requires that
States with final authorization must
modify their programs within a year of
promulgation of EPA's regulations if
only regulatory changes are necessary.
or within two years of promulgation if
statutory changes are necessary. On
January 6, 1986, the Agency proposed to
modify the § 271.21 deadlines for State
program modifications (see 50 FR 489-
504). Under the proposal, States would
have a longer time to modify their
programs to implement non-HSWA
rules. The program modification
deadline varied depending upon the
date of promulgation of the non-HSWA
rule. Also, the proposal included a one-
time special deadline for the HSWA
provisions that occur before June 30,
1987. Since this regulation contains both
HSWA and non-HSWA provisions,
under the proposal, modification
deadlines would vary depending on
whether the requirements in today's rule
are HSWA-related. The Agency expec!s
to publish this authorization rule in final
form by late summer. When
promulgated, this rule will establish new
deadlines for States to modify their
programs for today's tank system rule

States with authorized RCRA
programs may already have
requirements similar to those in today's
rule. These State regulations have not
been assessed against the Federal
regulation being promuigated today to
determine whether they meet the tests
for authorization. Thus, a State is not
authorized to implement these
requirements in lieu of EPA until the
State program modification is approved.
Of course, States with exisling
standards may continue to administer
and enforce their standards as a matter
of State law. In implementing the
Federal program, EPA will work with
States under cooperative agreements 0
minimize duplication of effort. In some
cases, EPA may be able to defer to the
States in their efforts to implement their
programs, rather than take separate
actions under Federal authority, In those
States authorized for portions of the
tank permitting program, EPA will
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coordinate permitting efforts with the
State pursuant to the Memorandum of
Agreement or other EPA [State joint
permitting agreement. -

States that submit official applications
for final authorization less than 12
months after promuigation of EPA's
regulations may be approved without
including standards equivalent to those
promulgated. However, once authorized,
a State must modify its program to
include standards substantially
equivalen! or equivalent to EPA's within
the time periods discussed above.

B. Regulation of Underground Product
Storage Tanks (The UST Program)

There were a number of comments
touching on two issues related to the
UST program. One group of commenters
questioned the validity of using data
from studies on petroleum storage
systems as a basis for the proposed rule.
EPA addressed this comment earlier in
the preamble. Another group of
commenters were concerned that
today's final rules would become a
precedent for the UST rules when they
are promulgated.

In the preamble to the proposed rule,
EPA cautioned against concluding that
the propased rules of June 28, 1985,
would establish precedents for the
Agency's effort to regulate, under
Subtitle I of RCRA, underground storage
tanks containing “regulated
substances.” EPA explained that, in fact,
“the requirements proposed today, as
they apply to underground hazardous
storage tanks, may be significantly
different in many ways from the
standards that will be developed in the
future for underground tanks storing
regulated substances,” (See 50 FR 26490;
June 26, 1985.) Regulations governing
underground storage tanks are being
developed separately from the
hazardous waste tank regulations.

Differences in statutory language., the
number of tanks to be regulated, the
regulatory scheme, and developing
information about technical options and
their reliability may cause regulations
for underground storage tanks to differ
from those for hazardous waste tank
systems. For example, whereas the
development of regulations for Subtitle
C tank systems is based solely on the
criterion of protection of human health
and the environment, Subtitle I indicates
that EPA may distinguish between
different types of tanks and may
consider other factors such as current
industry practices, national consensus
codes, and smal! business
considerations. The underground
storage tank regulations will apply to
over 1,000,000 lank systems, a vastly
greater universe than the hazardous

waste tank systems universe. In
addition, Subtitle I does not require
implementation of a permit system, a
difference which may lead lo a different
regulatory approach. Currently, the
Agency is actively studying methods of
detecting leaks from tank systems.
Results from these studies may indicate
that leak detection methods whose
reliability is unestablished today (e.g.,
soil gas monitoring in the unsaturated or
excavation zone) may be found to be
reliable before the underground storage
tank regulations are issued. Finally, the
Agency may take a different approach
to regulating product storage if EPA
determines that particular products,
because of their value, are managed
more reliably than hazardous wastes.

C. Relationship of Regulation to Section
3014{c) of RCRA

~ The Congress, in passing the Used Oil
Recycling Act of 1980 (Pub. L. 96-463),
and the Hazardous and Solid Waste
Amendments of 1984, supplemented the
basic requirements for regulation of
hazardous waste with certain special
requirements for recycled oil. These
requirements are found in section 3014
of the Act. Section 3014(a) retains the -
language of section 7(b) of the Used Qil
Recycling Act:

.+« The Administrator shall promulgate
regulations . . . as may be necessary to
protect the public health and the environment
from hazards associated with recycled oil. In
developing such regulations, the
Administrator shall conduct an analysis of
the economic impact of the regulations on the
oil recycling industry. The Administrator
shall ensure that such regulations do not

discourage the recovery or recycling of used
ofl.

Section 242 of the 1884 Amendments
also added the following phrase to the
above paragraph, “consistent with the
protection of human health and the
environment" to make it clear that
protection is of prime concern under
section 3014, and that certain recycling
practices may indeed be discouraged by
regulation if necessary to ensure an
adequate level of protection, [See H.R.
Conf. Rep. No. 1133, 98th Cong. 2d Sess.
114 (1984)).

Section 3014(b) requires the
Administrator lo propose whether to list
or identify used crankcase oil and other
used oil as a hazardous waste under
section 3001 of RCRA. EPA has
proposed to list all used oil as a
hazardous waste (50 FR 40258-49270;
November 29, 1985) and has also
proposed management standards for
used oil generators, transporters, and
recycling facilities (50 FR 49250-49258;
November 29, 1985).

In listing used oil as a hazardous
waste, and in devising management
standards associated with the recycling
of hazardous waste, EPA has attempted
to take into account the effects such
listing and standards will have on the
ultimate disposition of used oil. The
objective of the proposed regulations
was to establish standards for the
recycling of used oil that are most
protective of the environment while not
creating significant disincentives or
barriers to the practice.

In keeping with the stated objective of
section 3014 of RCRA in not
discouraging recycling, while ensuring
protection of human health and the
environment, EPA proposed a special,
reduced set of storage standards for
recycled oil generators to minimize
adverse small business and recycling
impacts. EPA also proposed different
and less stringent standards for smull
quantity recycled oil generators who
may generate up to 1,000 kg/month of
used oil, and do not accumulate used oil
in quantities exceeding 1,000 kg, (This is
not to be confused with Small Quantity
Generators who generate greater than
100 but less than 1,000 kg/month of
hazardous wastes; a large quantily -
generator of hazardous waste can still
qualify as a small quantiity recycled oil
generator.) In the preamble to the
proposed used oil management
standards, EPA explained that such
reduced standards for small quantity
recycled oil generators would offer the
following benefits: (1) reduce economic
impacts on small businesses; (2)
facilitate recycling; and (3) encourage
small guantity recycled oil generators to
recycle used oil rather than dispose it in
a manner that may threaten human
health and the environment.

Although the proposed regulation
would generally reduce standards for
storage of recycled oil, if promulgated as
proposed, it would require that {ull
secondary containment apply to lank
systems at non-generating facilities
storing such used oil. At this time,
however, the rules are still in proposed
form and EPA is in the process of
evaluating comments submitted during
the public notice period. The comments
received were extensive, and have
caused EPA to consider alternatives to
the proposed regulation, In particular,
EPA issued an -extension to the public
comment period in the March 10, 1986
Federal Register (51 FR 8206). In that
notice, EPA solicited additional
comment on a regulatory approach
suggested by several commenters: list
used oil as a hazardous waste only if it
is disposed rather than recycled. EPA is
in the process of evaluating the
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additional comments received from this
notice. EPA is particularly concerned
about the impact on used oil recycling
that would occur as a result of the
proposed management standards and
the proposed listing of used oil as a
hazardous waste. EPA is also concerned
about the impact of a used oil listing on
insurance costs, as it would affect used
oil recycling, as well as the effect of the
proposed management standards and
listing on the overall risks to human
health and the environment posed by
used oil recycling and/or disposal
practices.

Today’s rule does not address storage
or treatment of used oil; rather, used oil
management standards will be included
in the used oil regulations scheduled to
be issued in November 1986, That
regulatory package will fully address all
applicable tank standards for the
storage of recycled used oil,

Today's regulatory package will
establish standards, however, for used
oil that is mixed with listed hazardous
waste or that is mixed with
characteristic hazardous waste and
centinues to exhibit a characteristic.
This is because used oil, whether it is
recycled or not, that is mixed with any
such hazardous wastes continues to be
regulated as a hazardous waste under
the “mixture rule” (40 CFR 261.3{a)(2)
(iii) and (iv)).

Vil. Economic Analysis

The Agency undertook an analysis of
the final hazardous waste tank
regulatory amendments to determine the
extent of associated cost and economic
impacts on the regulated community.
The regulated community that we
analyzed includes existing or new
irterim status, permitted, and
accumulation tanks, excepl new or
existing small quantity generator (SQG)
accumulation tanks. These analyses also
provided the Agency with the necessary
information for determining whether the
revisions will constitute a major rule
under Executive Order 12291 or have
significant impacts on a substantial
number of small businesses, which the
Agency is required to consider under the
Regulatory Flexibility Act.

The following discussion summarizes
the methodology and results of the
analyses supporting these findings.
Further details on the cost and economic
analyses for the final tank regulations
can be found in the docket reports, Cost
Analysis of RCRA Regulations for
Hazardous Waste Tank Facilities and
Economic Impact Analysis of RCRA
Regulations for Hazardous Waste Tank
Fuacilities.

A. Cost and Economic Impact
Methodology

The analysis in these reports is based
on the cost estimates for facilities
sampled in the Office of Solid Waste
Regulatory Impact Analysis (OSW RIA)
and Small Quantity Generator (OSW
SQG) surveys. The data from the RIA
Tank and Generator survey indicate
that the final tank regulations could
affect facilities in a variety of two digit
SIC's. The most prominent SIC's are
chemicals and allied products;
petroleum and coal products; fabricated
metals; and electronic and electric
equipment. For small quantity generator
tank facilities, the most prominent two
digit SIC’s include Printing and
Publishing, Primary Metal Industries,
Automotive Dealers and Service
Stations, and Auto Repair, Services, and
Garages.

EPA estimated incremental
compliance costs for Parts 262, 264, and
285 for each sample facility in the RIA
surveys. The focus of the final rule for
existing hazardous waste tank systems
is the requirement for secondary
containment. EPA projected these
facility costs by summing the
incremental compliance costs for all
tanks at each facility in the data base.
We estimated the incremental
compliance costs from cost functions
developed for tanks based on material
of construction, size of the tank, and
type of tank.

For existing regulated tanks, EPA
estimated the cost of retrofitting full
secondary containment at the time of
the appropriate phase-in age
(8 265.193(a)) for each tank in the survey
sample. During the interim period prior
to phase-in of full secondary
containment, we applied the annual cost
of a periodic tank integrity assessment.
For example, if an underground tank
was reported to be 10 years old, we
applied the cost of an annual integrity
assessment for 5 years prior to
retrofitting with full secondary
containment at age 15. In addition, we
estimated the cost of providing
corrosion protection for all replacement
steel tanks in contact with the soil.
Depending on the tank system, other
compliance cost estimates included
recordkeeping and reporting of integrity
assessments, contingency plans, and
post-closure plans,

The generator and SQG surveys do
not provide tank age data. Because this
is a crucial factor in estimating
compliance costs, the Agency assumed
that the tank age distribution for storage
tanks reported in the RIA Tank survey
data, are representative of the
accumulation tanks in the generator

surveys. This age distribution varies by
type of tank (above, in, or underground).
Thus, a median age of 6 years for a
cradled storage tank is the median age
EPA assumed for cradled accumulation
tanks.

According to the SQG survey data,
the Agency does not expect many SQG
tank facilities to require compliance
with the full interim status or permitting
requirements of this final rule. The
Agency has come to this conclusion
based on the data from the SQG survey
which indicate that most SQG tanks
store waste for less than 180 days. In
addition, the Agency believes that SQG
tank facilities that currently store for
longer than 180 (270) days and,
therefore, would be subject to the
interim status and permitting
requirements in this final rule, may
reduce their storage periods to less than
180 (270) days to avoid expensive
permitting requirements such as the
closure, contingent closure, and
contingent post-closure plans.

Because the Agency expects so few
SQG tank facilities to be subject to the
interim status and permitting
requirements in this final rule, we have
not estimated a national cost for the
regulated SQG tank population. Instead,
Table 4 provides typical compliance
costs for three SQG tank facility types.

Tables 5 and 6 display the
incremental costs new tank facilities
will face under the final tank permitting
standards. The two smallest tanks in
each of the tables are representative of
the types of tanks that small quantity
generators are likely to install. These
costs represent installing new tanks that
comply with the full secondary
containment requirement, In addition,
new steel double-walled tanks in
contact with the soil must have
corrosion protection.

TasLte 4.—ESTIMATED COMPLIANCE COSTS
FOR TYPICAL SQG TANK FACILITIES SUBJECT
TO INTERIM STATUS AND PERMITTING TANK
REQUIREMENTS

Compliance cosi estimates
Faci itial Annushized
ty type | Initial ) . R
Pro-tax | Atter-tax
Two $10.058 | $1.600 (yr S2501 | $2,173
under. 1-7), 640
ground (yr 8-29).
tanks.
Two 4,795 | 666 {yr 1-8), 1,661 1,434
above- 1,200 (yr
ground 9-20).
tanks
One 8,112 | 2,083 (yr 1~ 2646 2.288
above- 7). 803 (yr
ground B), 920 (yr
and one 9-20).
undér-
ground

Scurce: Cost Analysis for Hazardous Waste Tank Rule
June 1926
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TABLE 5.—INSTALLED BEFORE-TAX COSTS FOR NEW CARBON STEEL UNDERGROUND TANKS WITH FULL SECONDARY CONTAINMENT ($1.000)

Cos! of tank systems w/0 sacondary Incremental cost of secondary

containment

Initial O&M

Cost of tank system w/secondary
containment

SR il - — Zacs

| oam
l
l

Number of tanks

Annualized Initial Initiat Annuaized,

3186 §0.24 $07.31
217 0.31 814
10.00 1,40 23.00
19.00 270 39.00
30.00 4.20 57.00
48.00 680 103.00

$5.65 $1.06
697 124
13.00 210
2000 o 310
27.00 4.10
55.00 - 8.00

1480

Source. Cost Analysis for Hazardous Waste Tank Rule, June 1986
NOYE.—Full secondary containment costs included a double-walied tank. double-walled piping, and & leak detaction system. The 285 and 550 galion tanks have 15 feel of piping per tank,
the ramaiming tanks have S0 feat of piping per tank,

TABLE B.—INSTALLED BEFORE-TAX COSTS FOR NEW CARBON STEEL ABOVEGROUND TANKS WITH FULL SECONDARY CONTAINMENT ($1,000)

Cost of tank systems w/o secondary Cost of tank system w/secondary
containment containment

P e T 4
O&M Annualized Inial O&M Annualized

Incremental cost of sacondary
comtainment

O&M

Number of Tanks

Inital Anfwalized

$0,10 $01.26 $0.25 $0.43 $0.57 $0.25 $0.33
0.21 218 25 0.56 067 25 035

3 1.00 10.00
14.00 1.40 20.00
11400 16,20 151.00
51.00 7.20 74.00

25 10.70

25 1.60 3,00 25 050
25 310 7.00 25 1.20
25 2160 37.00 25 540
23.00 25 350

Source: Cost Analysis for Hazardous Waste Taok Rule; June 1986,
NOTE—Full secondary containment costs include & lined concrele pad and curbing beneath the tank. The 275 and 550 gallon tanks have 15 feat of piping per tank, the remaining tanks

have 50 feet per tank.

Because we assume that underground
tanks are retrofitted with full secondary
containment by replacement with a
double-walled tank, we have included
the cost of corrosion protection. We
assume that aboveground tanks are
retrofitted with secondary containment
by installing a lined concrete pad and
berm; therefore, the tank is not in
contact with the soil and does not
require corrosion protection. As the
tables indicate, there is a wide variation
in the incremential cost of the new tank
secondary containment requirement,
depending upon the type, size, and
number of tanks.

To estimate the economic impacts
associated with the final regulatory
costs, the Agency collected financial
data for each facility in the RIA survey
data base. By analyzing publicly-
available financial information, the
Agency assessed the ability of affected
facilities, firms; and industries to bear
the increased costs of the final
regulations. The Agency first estimated
net income of each firm in the OSW RIA
data base. To determine if the
compliance costs for a facilily are
significant, EPA investigated whether
the ratio of annualized compliance costs
to firm net income is greater than 20
percent. If so. a firm is identified as
potentially having financial difficulties
in complying with the regulations.

For firms identified as such, EPA
examined each firm’s financial profile to
determine whether the firm has financial
difficulty exclusive of the compliance
costs, or his assets that could be
redirected {0 finance compliance with

the final requirements. For this analysis,
EPA determined the extent of impacts
on fagilities for the Nation.

To determine whether a substantial
number of small businesses would be
significantly affected by the final
regulations, EPA compared average
compliance costs for small businesses to
net income levels of model small
businesses for each affected industry.
This analysis allowed the Agency to
determine at what level compliance
costs would be greater than 20 percent
of the model small business net income.
Based on a distribution of small
business net incomes for each industry,
the Agency estimated whether a
substantial number of small businesses
that must comply with the regulations
may incur financial hardship as a resull.
If less than 20 percent of the small
businesses are predicted to incur
significant impacts, then EPA does not
consider the regulations to result in
significant small business impacts.

Similarly, to examine the impacts on
the small quantity generator population,
the Agency compared the range of
potential compliance costs to model
plant financial characteristics, The
Agency used model plants for SQG
facilities because actual facility
financial data for the SQG survey
sample were generally unavailable.
These model plants differ in terms of the
types and quantities of wastes
generated, and in their financial
characleristics. Two size categories of
model plants were used to represent 42
industries: establishments with 1-9

employees and those with 10-49
employees.

B. Cost and Economic Impacts

EPA estimated total National
compliance costs in four categories. The
first category of compliance costs are
initial costs. Initial costs are those
which are incurred in the first year, but
are not depreciable capital costs. An
example of an initial cost is the cost of
developing closure and post-closure
contingency plans. The second category
of compliance costs are the capital
costs. Tank facilities may incur these
costs in the first year or they may occur
periodically over the life of the tank.
Capital costs are depreciable costs. An
example of a capital cost is the costof a
secondary containment system.

Third, EPA estimated operating and
maintenance (O&M) compliance costs.
O&M costs are incurred by tank
facilities periodically during the year.
These compliance costs include periodic
inspections of monitoring equipment.
Finally, EPA estimated annualized costs.
Annualized costs represent the initial
and capital costs on a yearly basis over
the assumed 20-year life of the tank plus
the O&M costs. All costs are calculated
on a net present value and pre-tax basis.
Net present value allows a standard
comparison for varying compliance
costs over time, Pre-tax costs represent
the full compliance costs faced by the
regulated community prior to receiving
tax savings from capital depreciation.

The Agency estimated the total initial
compliance costs of Parts 264 and 265
for existing permitted and interim status
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hazardous waste tanks to be
approximately $5.0 million, total capital
costs to be about $120.0 million, and the
total O&M costs to be about $6.0 million.
EPA estimates the total capital
compliance costs of Part 262 for
accumulation tanks subject to this
regulation to be about $31.6 million and
the O&M costs to be about $2.8 million.
Because owner/operators of
accumulation tanks are nol required to
develop closure and post-closure
contingency plans, no initial compliance
costs will be incurred by this portion of
the regulated community.

To estimate the impacts of these final
rule revisions, the Agency annualized
before-tax facility compliance costs by
the appropriate industry real cost of
capilal. National before-tax costs are
the sum of the weighted facility
annualized costs. The Agency estimated
the annualized cost of Parts 264 and 265
amendments to be about $23.7 million
for approximately 1,700 storage and
treatment tank facilities in the U.S. For
the 2,100 accumulation tank facilities
subject to this regulation, EPA estimated
the annualized cost of the Part 262
amendments to be about $7.8 million.
Thus, the national total annualized cost
of this final rule is about $31.0 million.

In order to assess the potential
national cost impact for leaking tanks
that are less than 15 years old, EPA
estimated the cost assuming all
hazardous waste tank systems must be
provided with full secondary
containment immediately. This
assumption results in a total annualized
cost for the nation of $39.0 million, an
annualized increase of abeut $8.0
million. More realistically. if we assume
that 25 percent of the tank systems less
than 15 years old are leaking, the total
national annualized cost increases by
about $2.0 million to $33.0 million. Thus,
even under worst case situations, the
national costs would not approach $100
million. The annualized costs do not
have a large increase because
immediate provision of full secondary
containment greatly reduces the O&M
costs of integrity assessments.

The total estimated compliance costs
for the final rule differ from those of the
proposal for a number of reasons.
Among the more prominent reasons are
the following: first, the regulations have
changed from requiring full secondary
containment or the ground-water
monitoring approach implemented
within a year, to phasing-in fuil
secondary containment based on tank
age. Second, above gronnd piping is net
required to have full secondary
containment for straight lengths of
piping that are visually inspected on a

daily basis, instead of for the entire
piping system. Third, in response to
public comment, we have increased our
piping length assumptions for tank
facilities with five or more tanks from 50
feet of piping per tank to 200 feet of
piping per tank. Fourth, we estimate
costs for accumulation tanks assuming
that their characteristics are distributed
like storage tanks, unlike at proposal
where we showed a range of costs
based on the assumption that all
accumulation tanks are either
aboveground or underground. Finally,
for tank systems that are not required to
retrofit full secondary containment
immediately, we estimate the cost of an
annual integrity assessment until the
tank reaches the phase-in age.

The results of the financial analysis
for storage and treatment tank facilities
are based on a sample of 167 storage or
treatment tank facilities with financial
information available (out of 254 storage
or treatment tank facilities in the OSW
data base). We do not expect any of the
facilities in the sample to be affected
significantly or to close as a result of the
regulations. We base this conclusion on
our screening analysis of all 167 firms
and a more thorough review of the
compliance costs and financial
conditions of 18 facilities not passing
our initial screening analysis. This
review focused on such things as the
relationship of each firm's estimated
compliance costs to total cash-flow {net
income plus non-cash expenses such as
depreciation, amortization, and
depletion) and to assets.

For 82 percent of the 167 facilities in
the sample, the annualized after-tax
compliance costs represent only one

percent or less of their firm's net income.

Extrapolating these results to the nation
shows similar results—81 percent of all
potentially-affected facilities nationally
are likely to incur annualized
compliance costs that are one percent or
less of their firm's net income. These
costs do not represent substantial
economic impacts on the affected firms.
For accumulation tank facilities, we
based our conclusions on a sample of
234 facilities with financial information
available {out of a total of 349
accumulation tank facilities in the OSW
data base). As for the storage or
treatment tank facilities. we do not
expect any of the accumulation tank
facilities to be affected significantly or
to close as a result of the regulations.
This conclusion is based on our
screening analysis of all 234 firms and a
more thorough review of the compliance
costs and financial conditions of 37
facilities not passing our initial
screening analysis. For 76 percent of the

accumulation tank facilities, annualized
after-tax compliance costs represent one
percent or less of their firm’s net income.

Extrapolating from the results for
accumulation tank facilities in the
sample to the nation shows results
similar to those found for the storage or
treatment tank facilities. The OSW data
base does not provide tank
characteristic data for accumulation
tanks by their type (e.g., above, in, or
underground). Therefore, we assume
that the population of accumulation
tanks has basically the same
characteristics as storage tanks. Using
this assumption, we find that 81 percent
of all potentially-affected facilities
nationally are likely to incur annualized
compliance costs tha!l are one percent or
less of their firm’s net income. Again,
these costs are not substantial,

The model estimated potential
impacts on small quantity generator
hazardous waste tank facilities based
on the assumption that they would be
subiject to the Part 264 requirements of
the final rule. The estimated cost
assuming the SQG facilities had two
underground tanks would result in 21
out of 84 model facilities experiencing
significant impacts. The annualized cos!
assuming SQG facilities had two
aboveground tanks would result in four
model facilities experiencing significant
impacts. Finally, the annualized cost
assuming SQG facilities had one
aboveground tank and one underground
tank would result in 23 model facilities
experiencing significant impacts.

The economic effects of the hazardous
waste tank regulations on SQGs that are
required to meet the Part 264 standards
would vary widely from facility to
facility depending upen financial
strength, quantity of waste, number and
type of tanks, current waste
management practices, and changes
required to comply with the regulations.
Certain SQGs, given the variability of
their financial strength and potential
lack of waste management alternatives.
may incur significant adverse financial
effects. Because of data limitations,
however, it is not possible to determine
the frequency of these situations.

The economic analysis for permitted
or interim status small quantity
generator tank system facilities assumed
that the facilities are all small
businesses. Although these results seem
to indicate that impacts may be
significant for some small quantity
generators that must comply with
interim status and permitting
requirements, a Regulatory Flexibility
Analysis is not necessary because the
Agency does not expect a substantial
number of small businesses to be
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significantly affected. The most
important reason for this is that SQG
facilities have accumulation tanks that
will not be subject to this regulation.
Additional reasons why the impacts on
SQG facilities will be significantly less
than the model suggests are the
following:

* Most SQG tank facilities will have
only one tank, thus reducing our
estimates of economic impacts (a
sensitivity analysis indicates that
compliance costs for one permitted
aboveground tank system result in zero
significantly-affected model firms, while
the compliance costs for one permitted
underground tank system result in five
significantly-affected model firms);

« 8QG tank facilities make up only 10
to 15 percent of the total SQG
population, most of which will not be
s'gnificantly affected:;

* None of the medium sized model
firms in any indusiry were significantly
alfected, and, based on the SQG survey
data, such firms are expected to
compose two-thirds of the SQG tank
population; and

Finally, we do not anticipate that
requiring secondary containment for
new tank systems will result in
significant financial impacts. The
incremental costs of providing
secondary conlainment for new tank
systems, as shown in Tables 5 and 6, are
less than the compliance costs for
existing tank systems under these new
requirements, Thus, we expect even
fewer impacts for facilities installing
new tanks than found for facilities with
existing tanks.

For example, we compared the
incremental annualized cost for
installing new small tanks in compliance
with the final rule to the model financial
data to assess potential impacts for
small quantity generators. The results
indicate that, at most, two model firms
(of 84) may experience significant
financial impacts as a result of
complying with the new tank
requirements. This is in contrast to the
estimated 23 significantly-affected
modal firms for the analysis of
compliance with full interim status and
permitting requirements.

VIIL Supporting Documents

In preparing this final rule, the Agency
has used many sources of data and
information, the most significant of
which are listed below. They have been
placed in the rulemaking docket at U.S.
Environmental Protection Agency, EPA
RCRA Docket (Sub-basement), 401 M
Street, SW., Washington, DC 20460, The
docket is open from 9:30 a.m. to 3:30
p.m., Monday through Friday, except for
Federal holidays. The public must make

an appointment to review docket
materials by calling Mia Zmud at (202)
475-9327 or Kate Blow at (202) 382-4675.

The Agency has used the background
documents supporting the existing
RCRA tank regulation, the Agency's
June 16, 1985, proposal to amend the
existing RCRA tank regulation, and
other information gathered since
proposal.

The major sources of information are
the following, which are available for
viewing only at the EPA RCRA Docket:

1, “Hazardous Waste Tanks Risk
Analysis," ICF, Incorporated and Pope-Reid
Associates, Inc. (June 1988). The objective of
this study was to analyze and assess the
human health risks associated with releases
of contaminants from hazardous waste tanks,
An analysis included the population of four
tank categories: RCRA-permitted slorage
tanks: treatment tanks that are not exempt
under EPA's wastewater treatment tank
(WWT) exemption; small quantity generator
[SQG) tanks; and accumulation tanks (tanks
that store waste for less than 90-days and
are, therefore, not required to obtain an
RCRA permit), The analysis focused on five
regulatory scenarios, namely, no revised
regulatory requirement (baseline):
secondary), containment; partial secondary
containment and ground-water monitoring),
corrosion protection for pertions of steel
tanks in contact with the soil: and leak
testing and ground-water monitoring.

2. Public Comments on the June 26, 1985
proposal to revise the existing RCRA tank
standards. All the public comments received
on the revised tank standards proposal are
included in the docket at EPA Headquarters,
These comments were considered by EPA in
developing today's final rule,

3. Response to Public Comments on the
Revised Hazardous Waste Storage and
Treatment Tank Standards, Versar Inc. (June
1986). This document provides an analysis of
public comments received in response to the
proposed revised standards for hazardous
waste storage and treatment tank systems.
The analysis identified 54 issues in which a
variety of comments by 89 commenters were
identified and classified and the Agency's
response was documented,

4. "Assessment of the Technical
Environmental and Safety Aspects of Storage
of Hazardous Waste in Underground Tanks,"
SCS Engineers, (February 1984). The
objectives of this study were to define current
practices for hazardous waste storage in
underground tanks; evaluate these practices
in relation to data on spills and damages and
best engineering judgment; estimate the
relative probability and magnitude of
releases from underground tanks, and
examine appropriate alternatives for
prevention and/or migration of releases.

5. “Underground Tank Leak Detection
Program Status Report," California Regional
Water Quality Control Board—San Francisco
Bay Region, (October 1983). The objectives of
this study were to identify geographical areas
(within the San Francisco Bay region) where
the ground water is of particular concern,
develop a facilities information

questionnaire; develop subsurface
investigation guidelines; identify priority
facilities; and request the completion of
subsurface investigations. The investigation
focused on industrial facilities storing
hazardous materials including: acids, metals,
resins, solvents. and fuels, Included in the
study were facilities with underground
containment including: product atorage tanks,
waste tanks and sumps, fuel tanks, and
piping systems associated with these tanks.
The information includes questionnaire data
on 1,818 facilities as well as the results of
subsurface investigations at 80 facilities,

6. “Quarterly Status Report on Toxic
Cleanup Cases," State of California—
California Regional Water Quality Control
Board—San Francisco Bay Region (March
1988). This report includes a brief summary
and status of 144 toxic cleanup cases
currently in progress. Information includes
the extent of contamination and description
of remedial action.

7. "Results of API Tank and Piping Leak
Survey," American Petroleum Institute (1981).
This study includes the statistical results of
1,717 completed “Tank and Piping Leak
Survey Questionnaire” forms. The survey's
primary purpose was to obtain information
on the exact location of perforations in tanks
to support the effectiveness of various tank
testing procedures.

8. "Analysis of Causes of Release Incidents
Based on the Underground Storage Tank
Release Incidents Data Base,” Versar, Inc,
(June 19886). The objectives of this study were
to investigate the causes of release incidents
based on available information on 12,500
underground storage tank release incidents.

9. “Underground Motor Fuel Storage Tanks:
A National Survey," Volumes I and I1,
USEPA, Office of Pesticides and Toxic
Substances, Washington, DC (EPA 560/6-86-
013) (June 1986},

IX. Executive Order 12291

Sections 2 and 3 of Executive Order
12291 (46 FR 13193; February 9, 1981)
require that a regulatory agency
determine whether a new regulation will
be “major” and, if so, that a Regulatory
Impact Analysis be conducted. A major
rule is defined as one that is likely to
result in: (1) an annual effect on the
economy of $100 million or more; (2] a
major increase in costs and prices for
consumers, individual industries,
Federal, State, and local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

As previously discussed in section VII
of this preamble, today's final
regulations will have none of the above
effects. Because the final amendments to
the regulations applicable to RCRA tank
facilities do not meet the definition of a
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major regulation, the Agency has not
conducted a Regulatory Impact
Analysis. EPA has prepared background
information supporting this
determination; this documentation is in
the Economic Impact Analysis Report,
which may be examined at the RCRA
Public Docket Office.

X. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq., and have been
assigned OMB control numbers 2050~
0050,

X1. Regulatory Fiexibility Act

Piursuant to the Regulatory Flexibility
Act [U.S.C. 601 et seg.), whenever an
Agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the rules on
small entities (i.e., small business, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
head of the Agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. EPA has conducted an analysis
of the impacts on small businesses,
which is included in the Economic
Impact Analysis Report (EIAR).

EPA has established guidelines for
determining whether a regulatory
flexibility analysis (RFA) is required to
accompany a rulemaking package. The
guidelines state that if at least 20
percent of the universe of “small
entities™ are affected by the rule, then a
RFA ig required. In addition, the EPA
criteria should be applied to evaluate if
a regulation will have a “significant
impact” on small entities. If any one of
the following four criteria is met, the
regulation should be assumed to have a
“significant impact”

(1) Annual compliance costs will
increase the relevant production costs
for small entities by more than 5
percent;

(2) The ratio of compliance costs to
sales will be 10 percent higher for small
entities than for large entities;

(3) Capital costs of compliance will
represent a significant portion of the
capital available to small entities, taking
into account internal cash flow plus
external financing capabilities; or

{4) The costs of the regulation will
likely result in closures of small entities.

The Agency used a cash flow analysis to
examine the extent to which the

compliance costs will represent a
potentially significant portion of capital
available to small entities and the
likelihoed of small business plant
closures.

To determine whether a substantial
number of small businesses would be
significantly affected by the final
regulations, EPA compared average
compliance costs for small businesses to
net income levels of model small
business financial characteristics for
each affected industry. This analysis
allowed the Agency to determine at
what level compliance costs would be
greater than 20 percent of the model
small business net income, thereby
indicating significant impacts. Based on
a distribution of small business net
incomes for each industry, the Agency
estimated whether a substantial number
of small businesses that must comply
with the regulations may incur financial
hardship as a result. If less than 20
percent of the small businesses within
each affected industry are predicted to
incur significant impacts, then EPA does
not consider the regulations to result in
significant small business impacts.

Similarly, to examine the impacts of
the affected small quantity generator
population, the Agency compared the
range of potential compliance costs to
model plant financial characteristics.
The Agency used model plants for SQG
facilities because actual facility
financial data for the SQG survey
sample were generally unavailable.
These model plants differ in terms of the
types and quantities of wastes
generated, and in their financial
characteristics. Two size categories of
model plants were used to represent 42
industries: establishments with 1-9
employees and those with 10-49
employees.

The analysis of the effects of the
regulations on small businesses shows
that less than 20 percent of potentially
affected small businesses within each
affected industry nationwide are likely
to be significantly affected by the
regulations. In addition, the plant
closure analysis indicated that there
would be no plant closures as a result of
the regulations. Finally, our analysis of
small quantity generators suggests that
very few and certainly less than 20
percent of the affected small quantity
generators will be significantly affected
by this rule because most SQG tank
facilities will not require interim status
or storage permits.

The Economic Impact Analysis Report
(EIAR) for this rulemaking provides a
more detailed discussion of the
Agency’s methodology for, and findings
from, assessing small business impacts
attributable to the hazardous waste tank

rule. The EIAR is available for public
viewing in the docket for loday’s
rulemaking. On the basis of the analysis
conducted, EPA has determined that this
rulemaking will not have significant
economic impact on a substantial
number of small entities.

. List of Subjects

40 CFR Part 260

Administrative practice and
procedure, Confidential business
information, Hazardous materials,
Waste treatment and disposal.

40 CFR Part 261

Intergovernmental relations,
Hazardous materials, Waste treatment
and disposal, Recycling.

40 CFR Part 262

Hazardous materizls, Waste
treatment and disposal, Recycling.

40 CFR Part 264

Hazardous malterials, Packaging and
containers, Reporting and recordkeeping
requirements, Security measures, Surety
bonds. Waste treatment and disposal.

40 CFR Part 265

Hazardous materials, Packaging and
containers, Reporting and recordkeeping
requirements’' Security measures, Surety
bonds, Waste treatment and disposal,
Water supply.

40 CFR Part 270

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Dated: June 30, 1986,
Lee M. Thomas,
Adminsstrator.
For the reasons set out in the

preamble, Title 40 of the Code of Federa!
Regulations is amended as follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

40 CFR Part 260 is amended as
follows:
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1. The authority citation for Part 260 is
revised to read as follows:

Authority: Secs. 1006, 2002(a), 3001 through
3007, 3010, 3014, 3015, 3017, 3018, and 3019 of
the Solid Waste Disposal Act, as amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6905, 6912(a),
6921 through 6927, 6930, 6334, 6935, 6937, 6938,
and 6939).

2. Section 260.10 is amended by
adding the fallowing terms and
definitions in alphabetical order:

§260.10 Definitions.
* - * - -

“Aboveground tank" means a device
meeting the definition of “tank™ in
§ 260.10 and that is situated in such a
way that the entire surface area of the
tank is completely above the plane of
the adjacent surrounding surface and
the entire surface area of the tank
(including the tank bottom) is able to be
visually inspected,

. - * * -

"“Ancillary equipment" means any
device including, but not limited to, such
devices as piping, fittings, flanges,
valves, and pumps that is used to
distribute, meter, or control the flow of
hazardous waste from its point of
generation to a storage or treatment
tank(s), between hazardous waste
storage and treatment tanks to a point of
disposal onsite, or to a point of shipment
for disposal off-site,

. - - - -

“Component” means either the tank or
ancillary equipment of a tank system.
. - - * -

“Corrosion expert" means a person
who, by reason of his knowledge of the
physical sciences and the principles of
engineering and mathematics, acquired
by a prafessional education and related
practical experience, is qualified to
engage in the practice of corrosion
control on buried or submerged metal
piping systems and metal tanks. Such a
person must be certified as being
qualified by the National Association of
Corrosion Engineers (NACE] or be a
registered professional engineer who
has certification or licensing that
includes education and experience in
corrosion control on buried or
submerged metal piping systems and
metal tanks,

"Existing tank system" or “existing
Component” means a tank system or
component tha! is used for the storage
or treatment of hazardous waste and
that is in operation, or for which
installation has commenced on or prior
to July 14, 1986. Installation will be
considered to have commenced if the
Owner or operator has obtained all

Federal, State, and local approvals or
permits necessary to begin physical
construction of the site or installation of
the tank system and if either (1) a
continuous on-site physical construction
or installation program has begun, or (2)
the owner or operator has entered into
contractual obligations—which cannot
be canceled or modified without
substantial loss—for physical
construction of the site or installation of
the tank system to be completed within
a reasonable time,

. * * - *

"Inground tank" means a device
meeting the definition of “tank" in
§ 260.10 whereby a portion of the tank
wall is situated to any degree within the
ground, thereby preventing visual
inspection of that external surface area
of the tank that is in the ground.

» * - - -

“Installation inspector” means a
person who, by reason of his knowledge
of the physical sciences and the
principles of engineering, acquired by a
professional education and related
practical experience, is qualified to
supervise the installation of tank
systems.

* - - . -

“Leak-detection system" means a
system capable of detecting the failure
of either the primary or secondary
containment structure or the presence of
a release of hazardous waste or
accumulated liquid in the secondary
containment structure. Such a system
must employ operational controls (e.g.,
daily visual inspections for releases into
the secondary containment system of
aboveground tanks) or consist of an
interstitial monitoring device designed
to detect continuously and
automatically the failure of the primary
or secondary containment structure or
the presence of a release of hazardous
waste into the secondary containment
structure,

- » - - -

"New tank system" or “new tank
component” means a tank system or
component that will be used for the
storage or treatment of hazardous waste
and for which installation has
commenced after July 14, 1986; except,
however, for purposes of § 264.193(g}(2)
and § 265.193(g)(2), a new tank system is
one for which construction commences
after July 14, 1986. (See also “existing
tank system.")

- - - - -

“Onground tank" means a device
meeting the definition of “tank” in
§ 260.10 and that is situated in such a
way that the bottom of the tank is on the
same level as the adjacent surrounding

surface so that the external tank bottom
cannot be visually inspected.

* - " * -

"Sump" means any pit or reservoir
that meets the definition of tank and
those troughs/trenches connected to it
that serves to collect hazardous waste
for transport to hazardous waste
storage, treatment, or disposal facilities.

* * * * .

“Tank system™ means a hazardous
waste storage or treatment tank and its
associated ancillary equipment and
containment system.

* . * * .

“Underground tank” means a device
meeting the definition of "tank" in
§ 260.10 whose entire surface area is
totally below the surface of and covered
by the ground.

“Unfit-for use tank system” means a
tank system that has been determined
through an integrity assessment or ather
inspection to be no longer capable of
storing or treating hazardous waste
without posing a threat of release of
hazardous waste to the environment.

- * * - *

“"Zone of engineering control” means
an area under the control of the owner/
operator that, upon detection of &
hazardous waste release, can be readily
cleaned up prior to the release of
hazardous waste or hazardous
constituents to ground water or surface
water.

- - - -

PART 261—IDENTIFICATICN AND
LISTING OF HAZARDOUS WASTE

3. The authority citation for Part 261
continues to read as follows:

Authority: Secs. 1008, 2002(a), 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1876, as amended (42 U.S.C.
6905, 6912(a), 6921, and 6922).

4. Section 261.4 is amended by adding
paragraph (a)(8) to read as follows:

§261.4 Exciusions.

(8) ko

(8) Secondary materials that are
reclaimed and returned to the original
process or processes in which they were
generated where they are reused in the
production process provided:

(i) Only tank storage is involved, and
the entire process through completion of
reclamation is closed by being entirely
connected with pipes or other
comparable enclosed means of
conveyance;

(ii) Reclamation does not involve
controlled flame combustion (such as
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occurs in boilers, industrial furnaces, or
incinerators);

(iii) The secondary materials are
never accumulated in such tanks for
over twelve months without being
reclaimed; and

{iv) The reclaimed material is not used
to produce a fuel, or used to produce
products that are used in a manner
constituting disposal.

L] - - - -

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

40 CFR Part 262 is amended as
follows:

5. The authority citation for Part 262 is
revised to read as follows:

Authority: Secs. 1006, 2002, 3001, 3602, 3003.
3004, 3005, and 3017 of the Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as
amended (42 U.S.C. 8906, 6912, 6922, 6923,
6924, 6925, and 6937).

6. Section 262.34 is amended by
revising paragraphs {a)(1) and (d){2), by
redesignating existing paragraphs (d)(3)
and {d)(4) as (d}(4) and (d}{5).
respectively, and by adding a new
paragraph {d)(3}, as follows:

§262.34 Accumuiation time.

(a) Except as provided in paragraphs
(d). (e), and (f) of this section, a
generator may accumulate hazardous
waste on-site for 90 days or less without
a permit or without having interim
status, provided that:

(1) The waste is placed in containers
and the generator complies with Subpart
I of 40 CFR Part 265, or the waste is
placed in tanks and the generator
complies with Subpart ] of 40 CFR Part
265, except § 265.197(c), and § 265.200, In
addition, such a generator is exempt
from all the requirements in Subparts G
and H of 40 CFR Part 265, except for
§265.111 and § 265.114.

. - - « -

(d] .- .

(2) The generalor complies with the
requirements of Subpart I of Part 265,
except § 265.176;

(3) The generator complies with the
requirements of § 265.201 in Subpart | of
Part 265;

- - . " -

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACIUITIES

40 CFR Part 264 is amended as
follows:

7. The Authority citation for Part 264
is revised to read as follows:

Authority: Secs. 1006, 2002, 2004, and 3005
of the Solid Waste Disposal Act as amended
by the Resource Conservation and Recovery
Act of 1976, as amended (42 U.S.C. 6805,
6912{a), 6924, and 8925).

8. The Table of Contents and heading
of Part 264, Subpart J—Tanks, is revised
to read as follows:

- . - - L)
Subpart J—Tank Systems
Sec.

264190 Applicability.

264.191 Assessment of existing task
system's integrity.

264192 Design and installation of new tank
systems or components.

264193 Containment and detection of
releases.

264.194 General operating requiremenis.

264.195 Inspections.

264.196 Response to leaks or spills and
disposition of leaking or unfit-for-use
tank systems,

264.197 Closure and post-closure care,

264.198 Special requirements for ignitable or
reactive wastes.

264.199 Special requirements for
incompatible wastes.

~ - . - -

9. Section 264.15 is amended by
revising paragraph (b){4) to read as
follows:

§264.15 General inspection requirements.

~ - ~ - -

(b) -

{4) The frequency of inspection may
vary for the items on the schedule.
However, it should be based on the rate
of possible deterioration of the
equipment and the probability of an
environmental or human health incident
if the deterioration or malfunction of
any operator error goes undetected
between inspections. Areas subject to
spills, such as loading and unloading
areas, must be inspected daily when in
use. At a minimum, the inspection
schedule must include the terms and
frequencies called for in §§ 264,174,
264.193, 264,195, 264.226, 264.253, 264.254,
264.303, and 264.347, where applicable,

- -

10. Section 264.73 is amended by
revising paragraph (b)(6) to read as
follows:

§264.73 Operating record.

[b, ..

(6) Manitoring, testing, or analytical
data where required by Subpart F and
§§ 264.191, 264.193, 264.195, 264.226,
264.253, 264.254, 264.276, 264.278, 264.280.
264.303, 264.309, and 264.347.

11. Section 264.110 is amended by
adding a new paragraph {b}{3) to read as
follows:

§264.110 Applicability.

(b’ ..

(3) Tank svstems that are required
under § 264.197 to meet the requiremenis
for landfills.

12. Section 264.140 is amended by
adding a new paragraph (b)(3) to read as
follows:

§264.140 Applicability.

(b) L )

(3) Tank systems that are required
under § 264.197 to meet the requirements
for landfills.

13. The Subpart [—Tank Systems
requirements are amended by revising
the Subpart as follows:

Subpart J—Tank Systems

§264.190 Applicability.

The requirements of this Subpart
apply to owners and operators of
facilities that use tank systems for
storing or treating hazardous waste
except as otherwise provided in
paragraphs (a) and (b) of this section or
in § 264.1 of this part.

(a) Tanks that are used to store or
treat hazardous waste which contains
no free liquids and are situated inside a
building with an impermeable floor are
exempted from the requirements in
§ 264.193. To demonstrate the absence
or presence of free liquids in the stered/
treated waste, EPA Method 9095 {Paint
Filter Liquids Test]} as described in “Tes!
Methods for Evaluating Solid Wastes.
Physical/Chemical Methods"” (EPA
Publication No. SW-846) must be used.

{b) Tanks, including sumps. as defined
in § 260.10, that serve as part of a
secondary containment system to collect
or contain releases of hazardous wastes
are exempted from the requirements in
§ 264 193 of this subpart.

{Information cellection requirement
contained in paragraph (a) was approved by
the Office of Management and Budget under
control number 2050-0050.)

§ 264.191 Assessment of existing tank
system’s integrity.

{a) For each existing tank system thal
does not have secondary containment!
meeting the requirements of § 264.193,
the owner or operator must determine
that the tank system is not leaking or is
unfit for use. Except as provided in
paragraph [c) of this section, the owner
or aperator must obtain and keep on file
at the facility a written assessment
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reviewed and certified by an
independent, qualified registered
professional engineer, in accordance
with § 270.11(d), that attests to the tank
system’s integrity by January 12, 1988.

(b) This assessment must determine
that the tank system is adequately
designed and has sufficient structural
strength and compatibility with the
waste(s) to be stored or treated, to
ensure that it will not collapse, rupture,
or fail. At @ minimum, this assessment
must consider the following:

(1) Design standard(s), if available,
according to which the tank and
ancillary equipment were constructed;

(2) Hazardous characteristics of the
waste(s) that have been and will be
handled;

(3) Existing corrosion protection
measures;

{4) Documented age of the tank
system, if available (otherwise, an
estimate of the age); and

(5) Results of a leak test, internal
inspection, or other tank integrity
examination such that:

(i) For non-enterable underground
tanks, the assessment must include a
leak test that is capable of taking into
account the effects of temperature
variations, tank end deflection, vapor
po;ke(s. and high water table effects,
an

(ii) For other than non-enterable
underground tanks and for ancillary
equipment, this assessment must include
either a leak test, as described above, or
other integrity examination, that is
certified by an independent, qualified,
registered professional engineer in
accordance with § 270.11(d), that
addresses cracks, leaks, corrosion, and
erosion.

[Note.—The practices described in the
American Petroleum Institute (API)
Publication, Guide for Inspection of Refinery
Equipment, Chapter XI1I, “Atmospheric and
Low-Pressure Storage Tanks,” 4th edition,
1981, may be used. where applicable, as

guidelines in conducting other than a leak
test.]

(c) Tank systems that store or treat
materials that become hazardous wastes
subsequent to July 14, 1986, must
conduct this assessment within 12
months after the date that the waste
becomes a hazardous waste.

(d) If, as a result of the assessment
conducted in accordance with
paragraph (a), a tank system is found to
be leaking or unfit for use, the owner or
operator must comply with the
requirements of § 264.196.

Approved by the Office of Management
and Budget under control number 2050-0050.)

§264.192 Design and installation of new
tank systems or components.

(a) Owners or operators of new tank
systems or components must obtain and
submit to the Regional Administrator, at
time of submittal of Part B information,
a written assessment, reviewed and
certified by an independent, qualified
registered professional engineer, in
accordance with § 270.11(d), attesting
that the tank system has sufficient
structural integrity and is acceptable for
the storing and treating of hazardous
waste. The assessment must show that
the foundation, structural support,
seams, connections, and pressure
contrals (if applicable) are adequately
designed and that the tank system has
sufficient structural strength,
compatibility with the waste(s) to be
stored or treated, and corrosion
protection to ensure that it will not
collapse, rupture, or fail. This
assessment, which will be used by the
Regional Administrator to review and
approve or disapprove the acceptability
of the tank system design, must include,
at a minimum, the following information:

(1) Design standard(s) according to
which tank(s) and/or the ancillary
equipment are constructed;

(2) Hazardous characteristics of the
waste(s) to be handled;

(3) For new tank systems or
components in which the external shell
of a metal tank or any external metal
component of the tank system will be in
contact with the soil or with water, a
determination by a corrosion expert of:

(i) Factors affecting the potential for
corrosion, including but not limited to:

(A) Soil moisture content;

(B] Sail pH;

(C) Soil sulfides level;

(D} Soil resistivity;

(E) Structure to soil potential;

(F) Influence of nearby underground
metal structures (e.g., piping);

(G) Existence of stray electric current;

(H) Existing corrosion-protection
measures (e.g., coating, cathodic
protection), and

(if) The type and degree of external
corrosion protection that are needed to
ensure the integrity of the tank system
during the use of the tank system or
component, consisting of one or more of
the following:

(A) Corrosion-resistant materials of
construction such as special alloys,
fiberglass reinforced plastic, etc.;

(B) Corrosion-resistant coating (such
as epoxy, fiberglass, etc.) with cathodic
protection (e.g., impressed current or
sacrificial anodes); and

(C) Electrical isolation devices such as
insulating joints, flanges, etc.

[Note.—The practices described in the
National Association of Cotrosion Engineers

{NACE) standard, “Recommended Practice
(RP-02-85}—Control of External Corrosion on
Metallic Buried, Partially Buried. or
Submerged Liquid Storage Systems," and the
American Petroleum Institute (API) ;
Publication 1832, “Cathodic Protection of
Underground Petroleum Storage Tanks and
Piping Systems,” may be used, where
applicable, as guidelines in providing
corrosion protection for tank systems.|

(4) For underground tank system
components that are likely to be
adversely affected by vehicular traffic, a
determination of design or operational
measures that will protect the tank
system against potential damage; and

(5) Design considerations to ensure
that:

(i) Tank foundations will maintain the
load of a full tank;

(ii) Tank systems will be anchored to
prevent flotation or dislodgment where
the tank system is placed in a saturated
zone, or is located within a seismic fault
zone subject to the standards of
§ 264.18(a); and

(iii) Tank systems will withstand the
effects of frost heave.

(b) The owner or operator of a new
tank system must ensure that proper
handling procedures are adhered to in
order to prevent damage to the system
during installation. Prior to covering,
enclosing, or placing a new tank system
or component in use, an independent,
qualified installation inspector or an
independent, qualified, registered
professional engineer, either of whom is
trained and experienced in the proper
installation of tank systems or
component, must inspect the system for
the presence of any of the following
items:

(1) Weld breaks;

(2) Punctures;

(3) Scrapes.of protective coatings;

(4) Cracks;

(5) Corrosion;

(8) Other structural damage or
inadequate construction/installation.

All discrepancies must be remedied
before the tank system is covered,
enclosed, or placed in use.

(c) New tank systems or components
that are placed underground and that
are backfilled must be provided with a
backfill material that is a noncorrosive,
porous, homogeneous substance and
that is installed so that the backfill is
placed completely around the tank and
compacted to ensure that the tank and
piping are fully and uniformly
supported.

(d) All new tanks and ancillary
equipment must be tested for tightness
prior to being covered, enclosed, or
placed in use. If a tank system is found
not to be tight, all repairs necessary to




25474

Federal Register / Vol

51, No. 134 / Monday, July 14, 1986 / Rules and Regulations

remedy the leak(s) in the system must
be performed prior to the tank system
being covered, enclosed, or placed into
use.

(e) Ancillary equipment must be
supported and protected against
physical damage and excessive stress
due to settlement, vibration; expansion,
or contraction.

{Note—The piping system instailation
procedures described in American Petroleum
Institute [API) Publication 1615 (Noyember
1979), “Installation of Underground Petroleum
Storage Systems,” or ANSI Standard B31.3,
“Petroleum Refinery Piping,"” and ANSI
Standard B31.4 "Liquid Petroleum
Transportation Piping System.” may be used,
where applicable, as guidelings for proper
installation of piping systems.|

(f) The owner or operator must
provide the type and degree of corrosion
protection recommended by an
independent corrosion expert, based on
the information provided under
paragraph (2){3) of this section, or other
corrosion protection if the Regional
Administrator believes other corrosion
protection is necessary to ensure the
integrity of the tank system during use
of the tank system. The installation of a
corrosion protection system that is field
fabricated must be supervised by an
independent corrosion expert to ensure
proper installation.

(g) The owner or operator must obtain
and keep on file at the facility written
statements by those persons required to
certify the design of the tank system and
supervise the installation of the tank
system in accordance with the
requirements of paragraphs (b} through
() of this section, that attest that the
tank system was properly designed and
installed and that repairs, pursuant to
paragraphs (b) and [d) of this section,
were performed. These written
slatements must also include the
certification statement as required in
§ 270.11(d) of this Chapter.

(Information collection requirements
contained in paragraphs (a) and [g) were
approved by the Office of Management and
Budge! under control number 2050-0050.)

§264.193 Containment and detection of
releases.

(a) In order to prevent the release of
hazardous waste or hazardous
constituents to the environment,
secondary containment that meets the
requirements of this section must be
provided {except as provided in
paragraphs (f) and (g) of this section):

(1) For all new tank systems or
components, prior to their being put into
service;

(2) For all existing tank systems used
to store or treat EPA Hazardous Waste
Nos. F020, F021, F022, F023, F026, and

F027, witkin two years after January 12,
1987;

(3) For those existing tank systems of
known and documented age. within twa
years after January 12, 1987 or when the
tank system has reached 15 years of age.
whichever comes later; and

(4) For those existing tank systems for
which the age cannot be documented,
within eight years of January 12, 1987;
but if the age of the facility is greater
than seven years, secondary
containment must be provided by the
time the facility reaches 15 years of age.
or within two years of January 12, 1987,
whichever comes later; and

(5) For tank systems that store or treat
materials that become hazardous wastes
subsequent to January 12, 1987, within
the time intervals required in
paragraphs (a)(1) through (a}(4) of this
section, except that the date that a
material becomes a hazardous waste
must be used in place of January 12,
1987.

(b) Secondary containment systems
must be:

(1) Designed, installed, and operated
to prevent any migration of wastes or
accumulated liquid out of the system to
the soil, ground water, or surface water
at any time during the use of the tank
system; and

(2) Capable of detecting and collecting
releases and accumulated liquids until
the collected material is removed.

[c) To meet the requirements of
paragraph (b) of this section, secondary
containment systems must be ata
minimum:

(1) Constructed of or lined with
materials that are compatible with the
wastes(s) to be placed in the tank
system and must have sufficient
strength and thickness to prevent failure
owing to pressure gradients (including
static head and external hydrological
forces), physical contact with the waste
to which it is exposed, climatic
conditions, and the stress of daily
operation (including stresses from
nearby vehicular traffic).

{2) Placed on a foundation or base
capable of providing support to the
secondary containment system,
resistance to pressure gradients above
and below the system, and capable of
preventing failure due to settlement,
compression, or uplift;

{3) Provided with a leak-detection
system that is designed and operated so
that it will detect the failure of either the
primary or secondary containment
structure or the presence of any release
of hazardous waste or accumulated
liquid in the secondary containment
system within 24 hours, or at the earliest
practicable time if the owner or operater
can demonstrate to the Regional

Administrator that existing detection
technologies or site conditions will not
allow detection of a release within 24
hours; and

{4) Sloped or otherwise designed or
operated to drain and remove liquids
resulting from leaks, spills, or
precipitation. Spilled or leaked waste
and accumulated precipitation must be
removed from the secondary
containment system within 24 hours, or
in as timely a manner as is possible to
prevent harm to human health and the
environment, if the owner or operator
can demonstrate to the Regional
Administrator that removal of the
released waste or accumulated
precipitation cannot be accomplished
within 24 hours.

[Note.—If the collected material is a
hazardous waste under Part 261 of this
chapter, it is subject to managemen! as a
hazardous wasle in accordance with all
applicable requirements of Parts 262 through
265 of this chapter. If the collected material is
discharged through a point source to waters
of the United States, it is subject to the
requirements of sections 301, 304, and 402 of
the Clean Water Act, as amended. If
discharged to a Publicly Owned Treatment
Works (POTW), it is subject to the
requirements of section 307 of the Clean
Water Act, as amended. If the collected
material is released to the environment, it
may be subject to the reporting requirements
of 40 CFR Part 302.)

(d) Secondary containment for tanks
must include one or more of the
following devices:

{1) A liner {external to the tank);

(2) A vault;

(3) A double-walled tank; or

(4) An equivalent device as approved
by the Regional Administrator

(e) In addition to the requirements of
paragraphs (b), (c). and (d) of this
section, secondary containment systems
must satisfy the following requirements:

(1) External liner systems must be:

(i) Designed or operated to contain 100
percent of the capacity of the largest
tank within its boundary;

(i} Designed or operated to prevent
run-on or infiltration of precipitation
into the secondary containment system
unless the collection system has
sufficient excess capacity to contain
run-on or infiltration. Such additional
capacity must be sufficient to contain
precipitation from a 25-year, 24-hour
rainfall event.

(iii) Free of cracks or gaps; and

(iv) Designed and installed to
surround the tank completely and to
cover all surrounding earth likely to
come into centact with the waste if
released from the tank(s) (i.e., capable
of preventing lateral as well as vertical
migration of the waste).
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(2) Vault systems must be:

(i) Designed or operated to contain 100
percent of the capacity of the largest
tank within its boundary;

(ii) Designed or operated to prevent
run-on or infiltration of precipitation
into the secondary containment system
unless the collection system has
sufficient excess capacity to contain
run-on or infiltration. Such additional
capacity must be sufficient to contain
precipitation from a 25-year, 24-hour
rainfall event:

(iii) Constructed with chemical-
resistant water stops in place at all
Joints (if any):

(iv) Provided with an impermeable
interior coating or lining that is
compatible with the stored waste and
that will prevent migration of waste into
the congrete;

(v) Provided with a means to protect
against the formation of and ignition of
vapors within the vault, if the waste
being stored or treated:

(A) Meets the definition of ignitable
waste under § 262.21 of this chapter; or
(B) Meets the definition of reactive
waste under § 262.21 of this chapter, and
may form an ignitable or explosive

vapor.

(vi) Provided with an exterior
moisture barrier or be otherwise
designed or operated to prevent
migration of moisture into the vault if
the vault is subject to hydraulic
pressure.

(3) Double-walled tanks must be:

(i) Designed as an integral structure
(i.e,, an inner tank completely enveloped
within an outer shell) so that any
release from the inner tank is contained
by the outer shell.

(ii) Protected, if constructed of metal,
from bath corrosion of the primary tank
interior and of the external surface of
the outer shell: and

(iii) Provided with a built-in
continuous leak detection system
capable of detecting a release within 24
hours, or at the earliest practicable time,
if the owner or operator can
demonstrate to the Regional
Administrator, and the Regional
Administrator concludes, that the
existing detection technology or site
conditions would not allow detection of
a release within 24 hours.

_INote.—The provisions outlined in the
Steel Tank Institute's (STI) “Standard for
Dual Wall Underground Steel Storage Tanks"
may be used as guidelines for aspects of the
design of underground steel double-walled
lanks,]

(f) Ancillary equipment must be
provided with secondary containment
(e.g., trench, jacketing, double-walled
piping) that meets the requirements of

paragraphs (b) and (¢) of this section
except for:

(1) Aboveground piping (exclusive of
flanges, joints, valves, and other
connections) that are visually inspected
for leaks on a daily basis;

(2) Welded flanges, welded Joints, and
welded connections, that are visually
inspected for leaks on a daily basis;

(3) Sealless or magnetic coupling
pumps, that are visually inspected for
leaks on a daily basis; and

(4) Pressurized aboveground piping
systems with automatic shut-off devices
(e.g.. excess flow check valves, flow
metering shutdown devices, loss of
pressure actuated shut-off devices) that
are visually inspected for leaks on a
daily basis.

(g) The owner or operator may obtain
a variance from the requirements of this
section if the Regional Administrator
finds, as a result of a demonstration by
the owner or operator that alternative
design and operating practices, together
with location characteristics, will
prevent the migration of any hazardous
waste or hazardous constituents into the
ground water; or surface water al least
as effectively as secondary containment
during the active life of the tank system
or that in the event of a release that
does migrate to ground water or surface
water, no substantial present or
potential hazard will be posed to human
health or the environment. New
underground tank systems may not, per
a demonstration in accordance with
paragraph (g)(2) of this section, be
exempted from the secondary
containment requirements of this
section.

(1) In deciding whether to grant a
variance based on a demonsiration of
equivalent protection of ground water
and surface water, the Regional
Administrator will consider:

(i) The nature and quantity of the
wastes;

(ii) The proposed alternate design and
operation;

(iii) The hydrogeologic setting of the
facility, including the thickness of soils
present between the tank system and
ground water, and

{iv) All other factors that would
influence the quality and mobility of the
hazardous constituents and the potential
for them to migrate to ground water or
surface water

(2) In deciding whether to grant a
variance based on a demonstration of
no substantial present or potential
hazard, the Regional Administrator will
consider:

(i) The potential adverse effects on
ground water, surface water, and land
quality taking into account:

(A) The physical and chemical
characteristics of the waste in the tank
system, including its potential for
migration.

(B) The hydrogeological
characteristics of the facility and
surrounding land,

{C) The potential for health risks
caused by human exposure to waste
constituents,

(D) The potential for damage to
wildlife, crops, vegetation, and physical
structures caused by exposure to waste
constituents, and

(E) The persistence and permanence
of the potential adverse effects;

(ii) The potential adverse effects of a
release on ground-water quality, taking
into account:

(A) The quantity and quality of
ground water and the direction of
ground-water flow,

(B) The proximity and withdrawal
rates of ground-water users,

(C) The current and future uses of
ground water in the area, and

(D) The existing quality of ground
water, including other sources of
contamination and their cumulative
impact on the ground-water quality;

(iii} The potential adverse effects of a
release on surface water qualily, taking
into account:

(A) The guantity and quality of
ground water and the direction of
ground-water flow,

(B) The patterns of rainfall in the
region,

(C) The proximity of the tank system
to surface waters,

(D) The current and future uses of
surface waters in the area and any
water quality standards established for
those surface waters, and

(E) The existing quality of surface
water, including other sources of
contamination and the cumulative
impact on surface-water quality; and

(iv) The potential adverse effects of a
release on the land surrounding the tank
system, taking into account:

(A) The patterns of rainfall in the
region, and

(B) The current and future uses of the
surrounding land,

(3) The owner or operator of a tank
system, for which a variance from
secondary containment had been
granted in accordance with the
requirements of paragraph (g)(1) of this
section, at which a release of hazardous
waste has occurred from the primary
tank system but has not migrated
beyond the zone of engineering control
(as established in the variance), must:

(i) Comply with the requirements of
§ 264.196, except paragraph (d), and
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(ii) Decontlaminate or remove
contaminated soil to the extent
necessary lo:

(A) Enable the tank system for which
the variance was granted to resume
operation with the capability for the
detection of releases at least equivalent
to the capability it had prior to the
release; and

(B) Prevent the migration of hazardous
waste or hazardous constituents to
ground water or surface water; and

(iii) If contaminated soil cannot be
removed or decontaminated in
accordance with paragraph (g){3){it) of
this section, comply with the
requirement of § 264.197(b).

(4) The owner or operator of a tank
system, for which a variance from
secondary containment had been
granted in accordance with the
requirements of paragraph (g}(1) of this
section, at which a release of hazardous
waste has occurred from the primary
tank system and has migrated beyond
the zone of engineering control (as
established in the variance), must:

(i) Comply with the requirements of
§ 264.196 (a), (b), (c), and (d); and

(ii) Prevent the migration of hazardous
waste or hazardous constituents to
ground water or surface water, if
possible, and decontaminate or remove
contaminated soil, If contaminated soil
cannot be decontaminated or removed
or if ground water has been
contaminated, the owner or operator
must comply with the requirements of
§264.197(b); and

(iii) If repairing, replacing, or
reinstalling the tank system, provide
secondary containment in accordance
with the requirements of paragraphs (a)
through (f) of this section or reapply for
a variance from secondary containment
and meet the requirements for new tank
systems in § 264.192 if the tank system is
replaced. The owner or operator must
comply with these requirements even if
contaminated soil can be
decontaminated or removed and ground
water or surface water has not been
contaminated.

(h) The following procedures must be
followed in order to request a variance
from secondary containment:

(1) The Regional Administrator must
be notified in writing by the ewner or
operator that he intends to conduct and
submit a demonstration for a variance
from secondary containment as allowed
in paragraph (g) accerding to the
following schedule:

(i) For existing tank systems, at least
24 months prior to the date that
secondary containmen! must be
provided in accordance with paragraph
(a) of this section.

(ii) For new tank systems, at least 30
days prior to entering into a contract for
installation.

(2) As part of the notification, the
owner or operator must also submit to
the Regional Administrator a description
of the steps necessary to conduct the
demonstration and a timetable for
completing each of the steps. The
demonstration must address each of the
factors listed in paragraph (g)(1) or
paragraph (g)(2) of this section;

(8) The demonstration for a variance
must be completed within 180 days after
notifying the Regional Administrator of
an intent to conduct the demonstration;
and

(4) If a variance is granted under this
paragraph, the Regional Administrator
will require the permittee to construct
and operate the tank system in the
manner that was demonstrated to meet
the requirements for the variance.

(i) All tank systems, until such time as
secondary containment that meets the
requirements of this section is provided,
must comply with the following:

(1) For non-enterable underground
tanks, a leak test that meets the
requirements of § 264.191(a) or other
tank integrity method, as approved or
required by the Regional Administrator,
must be conducted at least annually.

(2) For other than non-enterable
underground tanks, the owner or
operator must either (i) conduct a leak
test as in paragraph (i)(1) or (i) of this
section develop a schedule and
procedure for an assessment of the
overall condition of the tank system by
an independent, qualified registered
professional engineer. The schedule and
procedure must be adequate to detect
obvious cracks, leaks, and corrosion or
erosion that may lead to cracks and
leaks. The owner or operator must
remove the stored waste from the tank,
if necessary, to allow the condition of all
internal tank surfaces to be assessed.
The frequency of these assessments
must be based on the material of
construction of the tank and its anciilary
equipment, the age of the system, the
type of corrosion or erosion protection
used, the rate of corrosion or erosion
observed during the previous inspection,
and the characteristics of the waste
being stored or treated.

(3) For ancillary equipment, a leak test
or other integrity assessment as
approved by the Regional Administrator
must be conducted at least annuaily.

[Note.—The practices described in the
American Petroleum Institute (API)
Publication Guide for Inspection of Refinery
Equipment, Chapter XIII, “Atmospheric and
Low-Pressure Storage Tanks,"” 4th edition,
1961, may be used. where applicable, s

guidelines for assessing the overall condition
of the tank system.]

{4) The owner or operator mus!
maintain on file at the facility a record
of the results of the assessments
conducted in accordance with
paragraphs (i)(1) through (i)(3) of this
section.

(5) If a tank system or component is
found to be leaking or unfit for use as a
result of the leak test or assessment in
paragraphs (i)(1) through (i}{3) of this
section, the owner or operator must
comply with the requirements of
§ 264.196,

(Information collection reguirements
contained in paragraphs (c), (d}. (). (g} (h).
and (i) were approved by the Office of
Management and Budget under control
number 2050-0050.)

§264.194 General operating requirements.

{a) Hazardous wastes or treatment
reagents must not be placed in a tank
system if they could cause the tank, its
ancillary equipment, eor the containment
system to rupture, leak, corrode, or
otherwise fail.

{b) The cwner or operator must use
appropriate controls and practices to
prevent spills and overflows from tank
or containment systems. These include
at a minimum:

(1) Spill prevention controls (e.g.,
check valves, dry disconnect couplings);
{2) Overfill prevention controls (e.g.,
level sensing devices, high level alarms,
automatic feed cutoff, or bypass to a

standby tank); and

{3) Maintenance of sufficient
freeboard in uncovered tanks to prevent
overtopping by wave or wind action or
by precipitation.

{c) The owner or operator must
comply with the requirements of
§ 264.196 if a leak or spill oecurs in the
tank system.

{Information collection requirements
contained in paragraph (c) were approved by
the Office of Management and Budget under
control number 2056-0050)

§264.185 Inspections.

(&) The owner or operator must
develop and follow a schedule and
procedure for inspecting overfill
controls.

(b) The owner or operator must
inspect at least once each operating day:
(1) Aboveground portions of the tank
system, if any, to detect corrosion or

releases of waste;

(2} Data gathered from monitoring and
leak detection equipment (e.g.. pressure
or temperature gauges, monitoring
wells) to ensure that the tank system is
being operated according to its design;
and
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(3) The construction materials and the
area immediately surrounding the
externally accessible portion of the tank
system, including the secondary
containment system (e.g., dikes) to
detect erosion or signs of releases of
hazardous waste (e.g., wet spots, dead
vegetation).

[Note.—~Section 264.15(c) requires the
owner or operator to remedy any
deterioration or malfunction he finds. Section
264.196 requires the owner or operator to
notify the Regional Administrator within 24
hours of confirming a leak. Also, 40 CFR Part
302 may require the owner or operator to
notify the National Response Center of a
release.]

(¢) The owner or operator must
inspect cathodic protection systems, if
present, according to, at a minimum, the
following schedule to ensure that they
are functioning properly:

(1) The proper operation of the
cathodic protection system must be
confirmed within six menths after initial
installation and annually thereafter; and

(2) All sources of impressed current
must be inspected and/or tested, as
appropriate, at least bimonthly (i.e.,
every other month).

[Note.—The practices described in the
National Association of Corrosion Engineers
(NACE) standard, “"Recommended Practice
(RP-02-85}—Control of External Corrosion on
Metallic Buried, Partially Buried, or
Submerged Liquid Storage Systems,” and the
American Petroleum Institute (API)
Publication 1632, “Cathodic Protection of
Underground Petroleum Storage Tanks and
Piping Systems," may be used, where
applicable, as guidelines in maintaining and
inspecting cathodic protection systems.)

(d) The owner or operator must
document in the operating record of the
facility an inspection of those items in
paragraphs (a) through (c) of this
section.

(Information collection requirements
contained in paragraph (a) and (d) were
approved by the Office of Management and
Budget under control number 2050-0050)

§264.196 Response to leaks or spills and
disposition of leaking or unfit-for-use tank
systems.

A tank system or secondary
containment system from which there
has been a leak or spill, or which is unfit
for use, must be removed from service
immediately, and the owner or operator
must satisfy the following requirements:

(a) Cessation of Use; prevent flow or
addition of wastes. The owner or
operator must immediately stop the flow
of hazardous waste into the tank system
or secondary containment system and
inspect the system to determine the
cause of the release.

(b) Removal of waste from tank
system or secondary containment

system. (1) If the release was from the
tank system, the owner/operator must,
within 24 hours after detection of the
leak or, if the owner/operator
demonstrates that it is not possible, at
the earliest practicable time, remove as
much of the waste as is necessary to
prevent further release of hazardous
waste to the environment and to allow
inspection and repair of the tank system
to be performed.

(2) If the material released was to a
secondary containment system. all
released materials must be removed
within 24 hours or in as timely a manner
as is possible to prevent harm to human
health and the environment.

(c) Containment of visible releases to
the environment. The owner/operator
must immediately conduct a visual
inspection of the release and, based
upon that inspection:

(1) Prevent further migration of the
leak or spill to soils or surface water;
and

(2) Remove, and properly dispose of,
any visible contamination of the soil or
surface water,

(d) Notifications, reports. (1) Any
release to the environment, except as
provided in paragraph (d)(2) of this
section, must be reported to the
Regional Administrator within 24 hours
of its detection. If the release has been
reported pursuant to 40 CFR Part 302,
that report will satisfy this requirement.

(2) A leak or spill of hazardous waste
that is:

(i) Less than or equal to a quantity of
one (1) pound and

(ii) Immediately contained and
cleaned-up is exempted from the
requirements of this paragraph.

(3) Within 30 days of detection of a
release to the environment, a report
containing the following information
must be submitted to the Regional
Administrator:

(i) Likely route of migration of the
release;

(ii) Characteristics of the surrounding
soil (soil composition, geology,
hydrogeology, climate};

(iii) Results of any monitoring or
sampling conducted in connection with
the release (if available). If sampling or
monitoring data relating to the release
are not available within 30 days, these
data must be submitted to the Regional
Administrator as soon as they become
available.

(iv) Proximity to downgradient
drinking water, surface water, and
population areas; and

(v) Description of response actions
taken or planned.

(e) Provision of secondary
containment, repair, or closure. (1)
Unless the owner/operator satisfies the

requirements of paragraphs (e)(2)
through (4] of this section, the tank
system must be closed in accordance
with § 264.197.

(2) If the cause of the release was a
spill that has not damaged the integrity
of the system, the owner/operator may
return the system to service as soon as
the released waste is removed and
repairs, if necessary, are made.

(3) If the cause of the release was a
leak from the primary tank system into
the secondary containment system, the
system must be repaired prior to
returning the tank system to service,

(4) If the source of the release was a
leak to the environment from a
component of a tank system without
secnndary containment, the owner/
operator must provide the component of
the system from which the leak occurred
with secondary containment thal
satisfies the requirements of § 264.193
before it can be returned to service,
unless the source of the leak is an
aboveground portion of a tank system
that can be inspected visually. If the
source is an aboveground component
that can be inspected visually, the
component must be repaired and may be
returned to service without secondary
containment as long as the requirements
of paragraph (f) of this section are
satisfied. If a component is replaced to
comply with the requirements of this
subparagraph, that component must
satisfy the requirements for new tank
systems or components in §§ 264.192
and 264.193. Additionally, if a leak has
occurred in any portion of a tank system
component that is not readily accessible
for visual inspection (e.g., the bottom of
an inground or onground tank), the
enlire component must be provided with
secondary containment in accordance
with § 264.193 prior to being returned to
use.

(f) Certification of major repairs, If
the owner/operator has repaired a tank
system in accordance with paragraph (e)
of this section, and the repair has been
extensive (e.g., installation of an internal
liner; repair of a ruptured primary
containment or secondary containment
vessel), the tank system must not be
returned to service unless the owner/
operator has obtained a certification by
an independent, qualified, registered,
professional engineer in accordance
with § 270.11(d) that the repaired system
is capable of handling hazardous wastes
without release for the intended life of
the system. This certification must be
submitted to the Regional Administrator
within seven days after returning the
tank system to use.

[Note.—The Regional Administrator may,
on the basis of any information received that
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there is or has been a release of hazardous
waste or hazardous constituents into the
environmenl, issue an order under RCRA
sections 3004{w), 3008{h], or 7003(a) requiring
corrective action or such other response as
deemed necessary to protect human health or
the environment. |

[Note.—See § 264.15(c) for the requiremenis
necessary to remedy a failure. Also, 40 CFR
Parl 302 may require the owner or operator lo
notify the National Respouse Center of
certain releases.)

{Information collection requirements
conleined in paragraphs (d), (e}, and (f) were
approved by the Office of Management and
Budget under control number 2050-0050)

£264.197 Closure and post-closure care.

{a) At closure of a tank system, the
owner or operator must remove or
decontaminate all waste residues,
contaminated containment system
components (liners, etc.), contaminated
soils, and structures and equipment
contaminated with waste, and manage
them as hazardous waste, unless
§ 261.3(d) of this Chapter applies. The
closure plan, closure activities, cos!
estimates for closure, and financial
responsibility for tank systems must
meet all of the requirements specified in
Subparts G and H of this Part.

(b) If the owner or operator
demonstrates that not all contaminated
soils can be practicably removed or
decontaminated as required in
paragraph (a) of this section, then the
owner or operator must close the tank
system and perform post-closure care in
accordance with the closure and post-
closure care requirements that apply to
landfills (§ 264.310). In addition, for the
purposes of closure, post-clesure, and
financial responsibility, such a tank
system is then considered to be a
landfill, and the owner or operator must
meet all of the requirements for landfills
specified in Subparts G and H of this
Part.

(c) If an owner or operator has a tank
system that does not have secondary
containment that meets the
reguirements of § 264.193 (b) through (f)
and is not exempt from the secondary
containmen! requirements in accordance
with § 264.193(g), then:

(1) The closure plan for the tank
system must include both a plan for
complying with paragraph {a) of this
section and a contingent plan for
complying with paragraph (b) of this
section.

(2) A contingent post-closure plan for
complying with paragraph (b) of this
section must be prepared and submitted
as part of the permit application.

(3) The cost estimales calculated for
closure and post-closure care must
reflect the costs of complying with the
contingent closure plan and the

contingent post-closure plan, if those
costs are greater than the costs of
complying with the closure plan
prepared for the expected elosure under
paragraph (&) of this section.

(4) Financial assurance must be based
on the cost estimates in paragraph (c}(3)
of this section.

(5) For the purposes of the contingent
closure and post-closure plans, such a
tank system is considered to be a
landfill, and the contingent plans must
meet all of the closure. post-closure, and
finaneial responsibility requirements for
landfills under Subparts G and H of this
Part.

(Information collection requirements
contained in paragraphs{a)-{c] were
approved by the Office of Management and
Budget under control number 2050-0050)

§264.198 Special requirements for
ignitable or reactive wastes.

(a) Ignitable or reactive waste must
not be placed in tank systems, unless:

(1) The waste is treated, rendered, or
mixed belore or immediately after
placement in the tank system so that:

(i) The resulting waste, mixture, or
dissolved material no longer meets the
definition of ignitable or reactive waste
under §§ 261.21 or 261.23 of this Chapter,
and

(ii) Section 264.17(b) is complied with;
or

{2) The waste is stored or treated in
such a way that it is protected from any
material or conditions that may cause
the waste to ignite or react; or

(3) The tank system is nsed solely for
emergencies.

(b) The owner or operator of a facility
where ignitable or reactive waste is
stored or treated in a tank must comply
with the requirements for the
maintenance of protective distances
between the waste management area
and any public ways, streets, alleys, or
an adjoining property line thal can be
built upon as required in Tables 2-1
through 2-6 of the National Fire
Protection Association’s “Flammable
and Combustible Liquids Code," (1977 or
1081), {incorporated by reference, see
§ 260.11).

§264.199 Special requirements for
incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materiais,
must not be placed in the same tank
system, unless:§ 264.17(b) is complied
with.

(b) Hazardous waste must not be
placed in a tank system that has not
been decontaminated and that
previously held an incompatible waste
or material, unless § 264.17(b) is
complied with.

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

40 CFR Part 265 is amended as
follows:

14. The Authority citation for Part 265
continues to read as follows:

Authority: Secs. 1008, 2002(a}, 3004, 3005,
and 3015 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended {42 U.S.C.
8905, 6912{a), 6924, 6925, and 6935).

15. The Table of Contents and the
heading of Part 285, Subpart | —Tanks is
revised to read as follows:

» - - - -

Subpart J—Tank Systems

Sec.

265.190 Applicability.

265.191 Assessment of existing tank
syslem's integrity.

265.192 Design and installation of new tank
systems or components.

265.193 Containment and detection of
releases.

265,194 General operating requirements.

265165 Inspections.

265196 Response to leaks or spills and
disposition of leaking or unfit-for-ise
tank systems.

265,197 Closure and post-closure care.

265198 Special requirements for ignitable or
reactive wastes.

265.199 Special requirements for
incompatible wastes.

265.200 Waste analysis and trial lests.
265.201 Special requirements for generators
of between 100 and 1.000 kg/mo that

accumulate hazardous waste in tanks.

. - - -

16. Section 265.13 is amended by
revising paragraph (b)(6) to read as
follows:

§265.13 General waste znalysis.

- - - -

(b) LR

(6) Where applicable, the methods
that will be used to meet the additional
waste analysis requirements for specific
waste management methods as
specified in §§ 265,200, 265.225, 265.252.
265.273, 265.314, 265.345, 265.375, and
265,402,

17. Section 265.15 is amended by
revising paragraph (b)(4) to read as
follows:

§265.15 General inspection requirements.

L)

{4) The frequency of inspection may
vary for the items on the schedule.
However, it should be based on the rate
of possible deterioration of the
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equipment and the probability of an
environmental or human health incident
if the deterioration, or malfunction, or
any operator error goes undetected
between inspections. Areas subject lo
spills, such as loading and unloading
areas, must be inspected daily when in
use. At a minimum, the inspection
schedule must include the items and
frequencies called for in §§ 265.174,
265,193, 265.195, 265.226, 265.347, 265.377,
and 265.403.

18, Section 265.73 is amended by
revising paragraphs (b)(3) and (b}{6) to
read as follows:

§265.73 Operating record.

(b) L A

(3) Records and results of waste
analysis and trial tests performed as
specified in §§ 265.13, 265.200, 265.225,
265.252, 265.273, 265.314, 265.341, 265.375,
and 265.402.

(6] Monitoring, testing, or analytical
data when required by §§ 265.90, 265.94,
265.191, 265.193, 265.195, 265.276, 265.278.
265.280{d)(1), 265.347, and 265.377; and

19. Section 265.110 is amended by
revising paragraph [b)(2) to read as
follows:

§265.110 Applicability.
“,) ..
(2) Tank systems that are reguired

under § 265.197 to meet requirements for
tandfills,

20. Section 265.140 is amended by
revising paragraph (b) to read as
follows:

§265.140 Applicability.

(b) The requirements of §§ 265.144
and 265.146 apply only to owners and
operators of disposal facilities and tank
systems that are required under
§ 265.197 to meet the requirements for
!undﬁlls

21. The Subpart ] is revised to read as
follows:

Subpart J—Tank Systems

$265.190 Applicability.

The regulations of this Subpart apply
0 owners or operators of facilities that
use tank systems for storing or treating
hazardous waste, except as otherwise
provided in paragraphs (a) and (b) of
this section or in § 265.1 of this part.

(a) Tanks that are used to store or
treat hazardous waste containing no

free liquids and that are situated inside
a buiiding with an impermeable floor
are exempted from the requirements of
§ 265.193 of this subpart. To
demonstrate the absence or presence of
free liquids in the stored/treated waste,
FPA Method 9095 (Paint Filter Liquids
Test) as described in “Test Methods for
Evaluating Solid Wastes, Physical/
Chemical Methods" [EPA Publication
No. SW-846) must be used.

(b) Tanks, including sumps, as defined
in § 260.10, that serve as part of a
secondary containment system to collect
or contain releases of hazardous wastes
are exempted from the requirements in
§ 265.193.

(information collection requirement
contained in paragraph (a) was approved by
the Office of Management and Budget under
control number 2050-0050.)

§ 265.181 Assessment of existing tank
system’s integrity.

{a) For each existing tank system that
does not have secondary containment
meeting the requirements of § 265.193,
the owner or operator must determine
that the tank system is not leaking or is
unfit for use. Except as provided in
paragraph (c) of this section, the owner
or operator must obtain and keep on file
al the facility a written assessment
reviewed and eertified by an
independent, qualified, registered
professional engineer in accordance
with § 270.11(d), that attests to the tank
system's integrity by January 12, 1988,

(b) This assessment must determine
that the tank system is adequately
designed and has sufficient structural
strength and compatibility with the
waste(s] to be stored or treated to
ensure that it will not collapse, rupture,
or fail. At a minimum, this assessment
must consider the following:

(1) Design standard(s), if available,
according to which the tank and
ancillary equipment were constructed;

(2) Hazardous characteristics of the
waste(s) that have been or will be
handled;

(3) Exisling corrosion protection
measures;

{4) Documented age of the tank
system, if available, (otherwise, an
estimate of the age); and

(5) Results of a leak test, internal
inspection, or other tank integrity
examination such that:

(i) For non-enterable underground
tanks, this assessment must consist of a
leak test that is capable of taking into
account the effects of temperature
variations, tank end deflection, vapor
pockets, and high water table effects,

(ii) For other than non-enterable
underground tanks and for ancillary
equipment, this assessment must be

either a leak test, as described above, or
an internal inspection and/or other tank
integrity examination certified by an
independent, qualified, registered
professional engineer in accordance
with § 270.11(d) that addresses cracks,
leaks, corrosion, and erosion.

[Note—The practices described in the
American Patroleum Institute [API)
Publication, Guide for Inspection of Refinery
Equipment, Chapter XHI, “Atmospheric and
Low-Pressure Storage Tanks,” 4th edition,
1981, may be used, where applicable, as
guidelines in conducting the integrity
examination of an other than non-enterable
underground tank system.)

(c) Tank systems that store or treat
materials that become hazardous wastes
subsequent to July 14, 19868 must conduct
this agsessment within 12 months after
the date that the waste becomes a
hazardous waste.

{d) If, as a result of the assessment
conducted in accordance with
paragraph (a) of this section, a tank
system is found to be leaking or unfit for
use, the owner or operator must comply
with the requirements of § 265.196.

{Information collection requirements
conlained in paragraphs {a}-{d) were
approved by the Office of Management and
Budge! under control number 2050-0050.)

§ 265.192 Design and instaliation of new
tank systems or components.

(a) Owners or operators of new tank
systems or components must ensure that
the foundation, structural support,
seams, connections, and pressure
controls (if applicable) are adequately
designed and that the tank system has
sufficient structural strength,
compatibility with the waste(s) to be
stored or treated, and corrosion
protection so that it will not collapse,
rupture, or fail. The owner or operator
must gblain a written assessment
reviewed and certified by an
independent, qualified, registered
professional engineer in accordance
with §270.11(d) attesting that the
system has sufficient structural integrity
and is acceptable for the storing and
treating of hazardous waste. This
assessment must include, at a minimum,
the following information:

(1) Design standard(s) according to
which the tank(s) and ancillary
equipment is or will be constructed.

(2) Hazardous characteristics of the
waste(s) to be handled.

(3) For new tank systems or
components in which the external shell
of a metal tank or any external metal
component of the tank system is or will
be in contact with the soil or with water,
a determination by a corresion expert
of:
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(i) Factors affecting the potential for
corrosion, including but not limited to:

(A) Seil moisture content;

(B) Soi! pH;

(C) Soil sulfides level;

(D) Soil resistivity:

(E) Structure to soil potential;

(F) Influence of nearby underground
metal structures (e.g., piping):

(G) Stray electric current;

(H) Existing corrosion-protection
measures (e.g., coaling, cathodic
protection), and

(ii) The type and degree of external
corrosion protection that are needed to
ensure the integrity of the tank system
during the use of the tank system or
component, consisting of one or more of
the following:

(A) Corrasion-resistant materials of
construction such as special alloys,
fiberglass-reinforced plastic, etc.;

(B) Corrosion-resistant coating (such
as epoxy, fiberglass, etc.) with cathodic
protection (e.g., impressed current or
sacrificial anodes); and

(C) Electrical isolation devices such as
insulating joints, flanges, etc.

[Nete.—The practices described in the
National Association of Corrosion Engineers:
(NACE) standard, “Recommended Practice
(RP-02-85)—Control of External Corrosion on
Metallic Buried, Partially Buried, or
Submerged Liquid Storage Systems.” and the
American Petroleum Institute (API)
Publication 1632, "Cathodic Protection of
Underground Petroleum Storage Tanks and
Piping Systems,” may be used, where
applicable, as guidelines in providing
corrosion protection for tank systems:|

(4) For underground tank system
components that are likely to be
affected by vehicular traffic, a
determination of design or operational
measures that will protect the tank
system against potential damage; and

h(s] Design considerations to ensure
that:

(i) Tank foundations will maintain the
load of a full tank;

(ii) Tank systems will be anchored to
prevent flotation or dislodgement where
the tank system is placed in a saturated
zone, or is located within a seismic fault
zone; and

(iii) Tank systems will withstand the
effects of frost heave.

(b) The owner or operator of a new
tank system must ensure that proper
handling procedures are adhered to in
order to prevent damage to the system
during installation. Prior to covering,
enclosing, or placing a new tank system
or component in use, an independent,
qualified installation inspector or an
independent, qualified, registered
professional engineer, either of whom is
trained and experienced in the proper
installation of tank systems, must

inspect the system or component for the
presence of any of the following items:

(1) Weld breaks;

(2) Punctures;

(3) Scrapes of protective coatings;

(4) Cracks;

(5) Corrosion;

(6) Other structural damage or
inadequate construction or installation.

All discrepancies must be remedied
before the tank system is covered,
enclosed, or placed in use.

(c) New tank systems or componenlts
and piping that are placed underground
and that are backfilled must be provided
with a backfill material thatis a
noncorrosive, porous, homogeneous
substance and that is carefully installed
so that the backfill is placed completely
around the tank and compacted to
ensure that the tank and piping are fully
and uniformly supported.

(d) All new tanks and ancillary
equipment must be tested for tightness
prior to being covered, enclosed or
placed in use. If a tank system is found
not to be tight, all repairs necessary to
remedy the leak(s) in the system must
be performed prior to the tank system
being covered, enclosed, or placed in
use.

(e) Ancillary equipment must be
supported and protected against
physical damage and excessive stress
due to settlement, vibration, expansion
or confraction.

[Note.—The piping system installation
procedures described in American Petroleum
Institute (API) Publication 1615 (November
1979), “Installation of Underground Petroleum
Storage Systems,” or ANSI Standard B31.3,
“Petroleum Refinery System,” may be used,
where applicable, as guidelines for proper
installation of piping systems.]

(f) The owner or operator must
provide the type and degree of corrosion
protection necessary, based on the
information provided under paragraph
(a)(3) of this section, to ensure the
integrity of the tank system during use
of the tank system. The installation of a
corrosion protection system that is field
fabricated must be supervised by an
independent corrosion expert to ensure
proper installation.

(g) The owner or operator must obtain
and keep on file at the facility written
statements by those persons required to
certify the design of the tank system and
supervise the installation of the tank
system in accordance with the
requirements of paragraphs (b) through
(f) of this section to attest that the tank
system was properly designed and
installed and that repairs, pursuant to
paragraphs (b) and (d) of this section
were performed. These written
statements must also include the

certification statement as required in
§ 270.11(d) of this chapter.

(Information collection requirements
contained in paragraphs (a) and (g) were
approved by the Office of Management and
Budget under control number 2050-0050,)

§265.193 Containment and detection of
releases,

(#) In order to prevent the release of
hazardous waste or hazardous
constituents (o the environment,
secondary containment that meets the
requirements of this section must be
provided (except as provided in
paragraphs (f) and (g) of this section):

(1) For all new tank systems or
components, prior to their being put inlo
service;

(2) For all existing tanks used to store
or treat EPA Hazardous Waste Nos.
F020, F021, F022, F023, F026, and F027,
within two years after January 12, 1987,

(3) For those existing tank systems of
known and documentable age, within
two years after January 12, 1987, or
when the tank systems have reached 15
years of age, whichever comes later;

(4) For those existing tank system for
which the age cannot be documented,
within eight years of January 12, 1987
but if the age of the facility age is
greater than seven years, secondary
containment must be provided by the
time the facility reaches 15 years of age,
or within two years of January 12, 1987,
whichever comes later; and

(5) For tank systems that store or treat
materials that become hazardous wastes
subsequent to January 12, 1987, within
the time intervals required in
paragraphs (a)(1) through (a)(4) of this
section, except that the date that a
material becomes a hazardous waste
must be used in place of January 12,
1987.

(b) Secondary containment systems
must be:

(1) Designed, installed, and operated
to prevent any migration of wastes or
accumulated liguid out of the system to
the soil, ground water, or surface water
at any time during the use of the tank
system; and

(2) Capable of detecting and collecting
releases and accumulated liquids until
the collected material is removed.

(c) To meet the requirements of
paragraph (b] of this section, secondary
containment systems must be at a
minimum:

(1) Constructed of or lined with
materials that are compatible with the
waste(s) to be placed in the tank system
and must have sufficient strength and
thickness to prevent failure due to
pressure gradients (including static head
and external hydrological forces),
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physical contact with the waste to
which they are expesed. climatic
conditions, the stress of installation, and
the stress of daily operation (including
stresses from nearby vehicular traffic);

(2) Placed on a foundation or base
capable of providing support to the
secondary comtainment system and
resistance to pressure gradients above
and below the system and capable of
preventing failure due to settlement,
compression, or uplift;

(2) Provided with a leak detection
system thal is designed and cperated so
that it will detect the failure of either the
primary and secondary containment
structure or any release of hazardous
wasle or accumulated liquid in the
secondary containment system within 24
hours, or al the earliest practicable lime
if the existing detection technology or
site conditions will not allow detection
of a releagse within 24 hours;

(4) Sloped or otherwise designed or
operated to drain and remove liquids
resulting from leaks, spills, or
precipitation. Spilled or leaked waste
and accumulated precipitation must be
removed from the secondary
containment system within 24 hours, or
in as timely a manner as is possible to
prevent harm to human health or the
environment, if removal of the released
waste or accumulated precipitation
cannet be accomplished within 24 hours.

{Note.—If the collected material is &
hazardous waste under Part 261 of this
chapter, it is subject to management! as a
hazardous wasle in accordance with all
applicable requirements of Parts 262 through
265 of this chapter. If the collected material is
discharged through a point source to waters
of the United States, it is sabject to the
requirements of sections 301, 304, and 402 of
the Clean Water Act, as amended. If
discharged to Publicly Owned Treatment
Works (POTWs), it is subject to the
requirements of section 307 of the Clear
Water Act, as amended. If the collected
material is released lo the environment, it
may be subject to the reporting requirements
of 40 CFR Part 302.]

{d} Secondary containment for tanks
must include one or more of the
following devices:

(1) A liner {external to the tank):

(2) A vault;

(3) A double-walled tank; or

(4) An equivalent device as approved
by the Regional Administrator.

(e) In addition to the requirements of
paragraphs {b), {c), and (d) of this
section, secondary containment systems
must satisfy the following requirements:

(1) External liner systems must be:

{i) Designed or operated to conlain 100
percent of the capacity of the largest
tank within its boundary;

(ii) Designed or operated to prevent
run-on or infiltration of precipitation

into the secondary containment system
unless the collection system has
sufficient excess capacity to contain
run-on or infiltration. Such additional
capacity must be sufficient to contain
precipitation from a 25-year, 24-hour
rainfall event;

(iii) Free of cracks er gaps: and

(iv) Designed and installed to
completely surround the tank and to
cover all surrounding earth likely to
come into contact with the waste if
released from the tank(s) {i.e., capable
of preventing lateral as well as vertical
migration of the waste).

(2) Vault systems must be:

(i) Designed or operated to contain 100
percent of the capacity of the largest
tank within its boundary;

(ii) Designed or operated to prevent
run-on or infiltration of precipitation
into the secondary containment system
unless the collection system bas
sufficient to contain run-on or
infiltration. Such additional capacity
must be sufficient to contain
precipitation from a 25-year, 24-hour
rainfall event;

(iit) Constructed with chemical-
resistant water stops in place at all
joints (if any)

(iv) Provided with an impermeable
interior coating or lining that is
compatible with the stored waste and
that will prevent migration of waste into
the concrete;

{v) Provided with a means to protect
against the formation of and ignition of
vapors within the vault, if the waste
being stored or treated:

(A) Meets the definition of ignitable
waste under § 262.21 of this chapter, or
(B} Meets the definition of reactive
waste under § 262.21 of this chapter and
may form an ignitable or explosive

vapor; and

(vi) Provided with an exterior
moisture barrier or be otherwise
designed or operated to preven!
migration of moisture into the vault if
the vault is subject to hydraulic
pressure.

(3) Double-walled tanks must be:

{i} Designed as an integral structure
{i.e., an inner tank within an outer shell)
so that any release from the inner tank
is contained by the outer shell;

(ii) Protected, if constructed of metal,
from both coirosion of the primary tank
interior and the external surface of the
outer shell; and

(iii) Provided with a built-in,
continuous leak detection system
capable of detecting a release within 24
hours or at the earliest practicable time,
if the owner or operator can
demonstrate to the Regional
Administrator, and the Regional
Administrator coneurs, that the existing

leak detection technelogy or site
conditions will not allow detection of a
release within 24 hours.

[Note—The provisions outlined in the
Steel Tank Institute’s [STI) “Standard for
Dual Wall Underground Steel Storage Tank"
may be used as guidelines for aspects of the
design of underground steel double-walled
tanks.]

(f) Ancillary equipment must be
provided with full secondary
containment (e.g., trench, jacketing,
double-walled piping) that meets the
requirements of paragraphs (b) and (c)
of this section except for:

(1) Aboveground piping (exclusive of
flanges, joints, valves, and connections)
that are visually inspected for leaks on a
daily basis;

(2) Welded flanges, welded joints, and
welded connections that are visually
inspected for leaks on a daily basis:

{3) Sealless or magnetic coupling
pumps that are visually inspected for
leaks on a daily basis; and

{4) Pressurized aboveground piping
systems with automatic shut-off devices
{e.g., excess flow check valves, flow
metering shutdown devices, loss of
pressure actuated shut-off devices) that
are visually inspected for leaks en a
daily basis.

(g) The owner or operator may obtain
a variance from the requirements of this
Section if the Regional Administrator
finds, as a result of a demonstration by
the owner or operator, either:

(1) That alternative design and
operating practices, together with
location characteristics, will prevent the
migration of hazardous waste or
hazardous canstituents into the ground
water or surface water at least as
effectively as secondary containment
during the active life of the tank system
or (2] that in the event of a release that
does migrate to ground water or surface
walter, no substantial present or
potential hazard will be posed to human
health or the environment. New
underground tank systems may not, per
a demonstration in accordance with
paragraph [g){2) of this section, be
exempted from the secondary
containment requirements of this
section. Application for a variance as
allowed in paragraph (g) of this section
does not waive compliance with the
requirements of this Subpart for new
tank systems.

(1) In deciding whether to grant a
variance based on a demonstration of
equivalent protection of ground water
and surface water, the Regional
Administrator will consider:

(i) The nature and quantity of the
waste;
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(ii) The proposed alternate design and
operation;

(iii) The hydrogeologic setting of the
facility, including the thickness of soils
between the tank system and ground
water; and

(iv) All other factors that would
influence the quality and mobility of the
hazardous constituents and the potential
for them to migrate to ground water or
surface water.

(2) In deciding whether to grant a
variance, based on a demonstration of
no substantial present or potential
hazard, the Regional Administrator will
consider:

(i) The potential adverse effects on
ground water, surface water, and land
quality taking into account:

(A) The physical and chemical
characteristics of the waste in the tank
system, including its potential for
migration,

(B) The hydrogeological
characteristics of the facility and
surrounding land,

(C) The potential for health risks
caused by human exposure to waste
constituents,

(D) The potential for damage to
wildlife, crops, vegetation, and physical
structures caused by exposure to waste
constituents, and

(E) The persistence and permanence
of the potential adverse effects:

(ii) The potential adverse effects of a
release on ground-water quality, taking
into account:

(A) The quantity and quality of
ground water and the direction of
ground-water flow,

(B) The proximity and withdrawal
rates of water in the area,

(C) The current and future uses of
ground water in the area, and

(D) The existing quality of ground
water, including other sources of
contamination and their cumulative
impact on the ground-water guality;

(iii) The potential adverse effects of a
release on surface water quality, taking
into account:

(A) The quantity and quality of
ground water and the direction of
ground-water flow,

(B) The patterns of rainfall in the
region,

(C) The proximity of the tank system
to surface waters,

(D) The current and future uses of
surface waters in the area and any
water quality standards established for
those surface waters, and

(E) The existing quality of surface
water, including other sources of
contamination and the cumulative
impact on surface-water quality; and

(iv) The potential adverse effects of a
release on the land surrounding the tank
system, taking into account:

(A) The patterns of rainfall in the
region, and

(B) The current and future uses of the
surrounding land.

(3) The owner or operator of a tank
system, for which a variance from
secondary containment had been
granted in accordance with the
requirements of paragraph (g)(1) of this
section, at which a release of hazardous
waste has occurred from the primary
tank system but has not migrated
beyond the zone of engineering control
(as established in the variance), must:

(i) Comply with the requirements of
§ 265.196, except paragraph (d); and

(ii) Decontaminate or remove
contaminated soil to the extent
necessary to:

(A) Enable the tank system, for which
the variance was granted, to resume
operation with the capability for the
detection of and response to releases at
least equivalent to the capability it had
prior to the release, and

(B) Prevent the migration of hazardous
waste or hazardous constituents to
ground water or surface water; and

(iii) If contaminated soil cannot be
removed or decontaminated in
accordance with paragraph (g)(3)(ii) of
this section, comply with the
requirements of § 264.197(b):

(4) The owner or operator of a tank
system, for which a variance from
secondary containment had been
granted in accordance with the
requirements of paragraph (g)(1) of this
section, at which a release of hazardous
waste has occurred from the primary
tank system and has migrated beyond
the zone of engineering control (as
established in the variance), must:

(i) Comply with the requirements of
§ 265.196(a), (b). (¢). and (d); and

(ii) Prevent the migration of hazardous
waste or hazardous constituents to
ground water or surface water, if
possible, and decontaminate or remove
contaminated soil. If contaminated soil
cannot be decontaminated or removed,
or if ground water has been
contaminated, the owner or operator
must comply with the requirements of
§ 265.197(b);

{iii) If repairing, replacing, or
reinstalling the tank system, provide
secondary containment in accordance
with the requirements of paragraphs (a)
through (f) of this section or reapply for
a variance from secondary containment
and meet the requirements for new tank
systems in § 265.192 if the tank system is
replaced. The owner or operator must
comply with these requirements even if
contaminated soil can be

decontaminated or removed, and ground
water or surface water has not been
contaminated.

(h) The following procedures must be
followed in order to request a variance
from secondary containment:

(1) The Regional Administrator must
be notified in writing by the owner or
operator that he intends to conduct and
submit a demonstration for a variance
from secondary containment as allowed
in paragraph (g) of this section
according to the following schedule:

(i) For existing tank systems, at least
24 months prior to the date that
secondary containment must be
provided in accordance with paragraph
(a) of this section; and

(ii) For new tank systems, at least 30
days prior to entering into a contract for
installation of the tank system.

(2) As part of the notification, the
owner or operator must also submit to
the Regional Administrator a description
of the steps necessary to conduct the
demonstration and a timetable for
completing each of the steps. The
demonstration must address each of the
factors listed in paragraph (g)(1) or
paragraph (g](2) of this section.

{3) The demonstration for a variance
must be completed and submitted to the
Regional Administrator within 180 days
after notifying the Regional
Administrator of intent to conduct the
demonstration.

(4) The Regional Administrator will
inform the public, through a newspaper
notice, of the availability of the
demonstration for a variance. The notice
shall be placed in a daily or weekly
major local newspaper of general
circulation and shall provide at least 30
days from the date of the notice for the
public to review and comment on the
demonstration for a variance. The
Regional Administrator also will hold a
public hearing, in response to a requesi
or at his own discretion, whenever such
a hearing might clarify one or more
issues concerning the demonstration for
a variance. Public notice of the hearing
will be given at least 30 days prior to the
date of the hearing and may be given at
the same time as notice of the
opportunity for the public to review and
comment on the demonstration. These
two notices may be combined.

(5) The Regional Administrator will
approve or disapprove the request for a
variance within 90 days of receipt of the
demonstration from the owner or
operator and will notify in writing the
owner or operator and each person who
submitted written comments or
requested notice of the variance
decision. If the demonstration for a
variance is incomplete or does no*
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include sufficient information, the 90-
day time period will begin when the
Regional Administrator receives a
complete demonstration, including all
information necessary to make a final
determination. If the public comment
period in paragraph (h)(4) of this section
is extended, the 90-day time period will
be similarly extended.

(i) All tank systems, until such time as
secondary containment meeting the
requirements of this section is provided,
must comply with the following:

(1) For non-enterable underground
tanks, a leak tes! that meets the
requirements of § 265.191(a) must be
conducted at least annually;

(2) For other than non-enterable
underground tanks and for all ancillary
equipment, an annual leak test, as
described in paragraph (i}{1) of this
section, or an internal inspection or
other tank integrity examination by an
independent, qualified, registered
professional engineer that addresses
cracks, leaks, corrosion, and erosion
must be conducted at least annually.
The owner or operator must remove the
stored waste from the tank, if necessary,
to allow the condition of all internal
tank surfaces to be assessed.

[Note.—The practices described in the
American Petroleum Institute (API)
Publication Guide for Inspection of Refining
Equipment, Chapter XIII, “Almospheric and
Low Pressure Storage Tanks." 4th edition,
1981, may be used, when applicable, as
guidelines for assessing the overall condition
of the tank system:|

(3) The owner or operalor must
maintain on file al the facility a record
of the results of the assessments
conducted in accordance with
paragraphs (i)(1) through (i)(3) of this
section.

(4) If a tank system or component is
found to be leaking or unfit-for-use as a
result of the leak test or assessment in
paragraphs (i)(1) through (i}(3) of this
section, the owner or operator must
comply with the requirements of
§ 265.196.

(Information collection requirements
contained in paragraphs (c}-{e) and {g)-{i)
were approved by the Office of Management
and Budget under control number 2050-0050.)

§265.194 General operating requirements.

(a) Hazardous wastes or treatment
reagents must not be placed in a tank
system if they could cause the tank, its
ancillary equipment, or the secondary
containment system to rupture, leak,
corrode, or otherwise fail.

(b) The owner cor operator must use
appropriate controls and practices to
prevent spills and overflows from tank
or secondary containment systems.
These include at a minimum:

(1) Spill prevention controls (e.g,
check valves, dry discount couplings):

(2) Overfill prevention controls (e.g,
leve! sensing devices, high level alarms,
automatic feed cutoff, or bypass to a
standby tank); and

(3) Maintenance of sufficient
freeboard in uncovered tanks to prevent
overtopping by wave or wind action or
by precipitation.

(c) The owner or operator must
comply with the requirements of
§ 265.196 if a leak or spill occurs in the
tank system.

(Information collection requirements
contained in paragraphs (c) were approved
by the Office of Management and Budget
under control number 2050-0050.)

§265.195 . Inspections.

{a) The owner or operator must
inspect, where present, at least once
each operating day:

(1) Overfill spilf/conlrol equipment
{e.g.. waste-feed cutoff systems, bypass
systems, and drainage systems) to
ensure that it is in good working order:

(2) The aboveground portions of the
tank system, if any, to detect corrosion
or releases of waste;

{3) Data gathered from monitoring
equipment and leak-detection
equipment, (e.g., pressure and
temperature gauges, monitoring wells) to
ensure that the tank system is being
operated according to its design; and

{4) The construction materials and the
area immediately surrounding the
externally accessible portion of the tank
system including secondary containment
structures (e.g,, dikes) to detect erosion
or signs of releases of hazardous waste
(e.g., wet spots, dead vegetation);

[Note.—Section 265.15(c) requires the
owner cr operator to remedy any
deterioration or malfunction he finds, Section
265.196 requires the owner or operator to
notify the Regional Administrator within 24
hours of confirming a release. Also, 40 CFR
Part 302 may require the owner or operator to
notify the National Response Center of a
release.]

(b) The owner or operator must
inspect cathodic protection systems, if
present, according to, at a minimum, the
following schedule to ensure that they
are functioning properly:

(1) The proper operation of the
cathodic protection system must be
confirmed within six months after initial
ins(;allation. and annually thereafter;
an

(2) All sources of impressed current
must be inspected and/or tested, as
appropriate, at least bimonthly (i.e.,
every other month).

[Note—The practices described in the

National Association of Corrosion Engineers
(NACE) standard, "Recommended Practice

(RP-02-85)—Control of External Corrosion on
Metallic Buried, Partially Buried, or
Submerged Liquid Storage Systems,” and the
American Petroleum Institute (API)
Publication 1632, “Cathodic Protection of
Underground Petroleum Storage Tanks and
Piping Systems," may be used, where
applicable, as guidelines in maintaining and
inspecting cathodic protection systems.]

(c) The owner or operator must
document in the operating record of the
facility an inspection of those items in
paragraphs (a] and (b) of this section.
{Information collection requirements
contained in paragraphs (a)-{c) were
approved by the Office of Management and
Budget under control number 2050-0050.)

§265.196 Response to leaks or spilis and
disposition of leaking or unfit-for-use tank
systems.

A tank system or secondary
containment system from which there
has been a leak or spill, or which is unfit
for use, must be removed from service
immediately, and the owner or operator
must satisfy the following requirements:

(a) Cessation of use; prevent flow or
addition of wastes. The owner or
operator must immediately stop the flow
of hazardous waste into the tank system
or secondary containment system and
inspect the system to determine the
cause of the release.

(b) Removal of waste from tank
system or secondary containment
system. (1) If the release was from the
tank system, the owner or operator
must, within 24 hours after detection of
the leak or, if the owner or operator
demonstrates that that is not possible, at
the earliest practicable time remove as
much of the waste as is necessary to
prevent further release of hazardous
waste to the environment and to allow
inspection and repair of the tank system
to be performed.

(2) If the release was to a secondary
containment system, all released
materials must be removed within 24
hours or in as timely a manner as is
possible to prevent harm to human
health and the environment.

(c) Containment of visible releases to
the environment. The owner or operator
must immediately conduct a visual
inspection of the release and, based
upon that inspection:

(1) Prevent further migration of the
leak or spill to soils or surface water;
and

{2) Remove, and properly dispose of,
any visible contamination of the soil or
surface water.

(d) Notifications, reports. (1) Any
release to the environment, except as
provided in paragraph (d)(2) of this
section, must be reported to the
Regional Administrator within 24 hours
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of detection. If the release has been
reported pursuant to 40 CFR Part 302,
that report will satisfy this requirement.

(2] A leak or spill of hazardous waste
that is: .

(i) Less than or equal to a quantity of
one (1) pound, and

(ii) Inmediately contained and
cleaned-up is exempted from the
requirements of this paragraph.

(3) Within 30 days of detection of a
release to the environment, a report
containing the following information
must be submitted to the Regional
Administrator:

(i) Likely route of migration of the
release;

(ii) Characteristics of the surrounding
soil (soil composition, geology,
hydrogeology, climate);

(iii) Results of any monitoring or
sampling conducted in connection with
the release, (if available). If sampling or
monitoring data relating to the release
are not available within 30 days, these
data must be submitted to the Regional
Administrator as soon as they become
available.;

(iv) Proximity to downgradient
drinking water, surface water, and
population areas; and

{v) Description of response actions
taken or planned.

(e) Provision of secondary
containment, repair, or closure, (1)
Unless the owner or operator satisfies
the requirements of paragraphs (e} (2)
through (4) of this section, the tank
system must be closed in accordance
with § 265.187.

{2) If the cause of the release was a
spill that has not damaged the integrity
of the system, the owner/operator may
return the system to service as soon as
the released waste is removed and
repairs, if necessary, are made,

(3) If the cause of the release was a
leak from the primary tank system into
the secondary containment system, the
system must be repaired prior to
returning the tank system to service.

(4) If the source of the release was a
leak to the environment from a
component of a tank system without
secondary containment, the owner/
operator must provide the component of
the system from which the leak occurred
with secondary containment that
satisfies the requirements of § 265.193
before it can be returned to service,
unless the source of the leak is an
aboveground portion of a tank system. If
the source is an aboveground
component that can be inspected
visually, the component must be
repaired and may be returned to service
without secondary containment as long
as the requirements of paragraph (f) of
this section are satisfied. If a component

is replaced to comply with the
requirements of this subparagraph, that
component must satisfy the
requirements for new tank systems or
components in §§ 265.192 and 265.193.
Additionally, if a leak has occurred in
any portion of a tank system component
that is not readily accessible for visual
inspection (e.g., the bottom of an
inground or onground tank), the entire
component must be provided with
secondary containment in accordance
with § 265.193 prior to being returned to
use.

(f) Certification of major repairs. If
the owner or operator has repaired a
tank system in accordance with
paragraph (e) of this section, and the
repair has been extensive (e.g.,
installation of an internal liner; repair of
a ruptured primary containment or
secondary containment vessel), the tank
system must not be returned to service
unless the owner/operator has obtained
a certification by an independent,
qualified, registered professional
engineer in accordance with § 270.11(d)
that the repaired system is capable of
handling hazardous wastes without
release for the intended life of the
system. This certification must be
submitted to the Regional Administrator
within seven days after returning the
tank system to use.

[Note—The Regional Administrator may,
on the basis of any information received that
there is or has been a release of hazardous
waste or hazardous constituents into the
environment, issue an order under RCRA
sections 3004(w), 3008(h), or 7003(a) requiring
corrective action or such other response as
deemed necessary 1o protect human health or
the environment.]

[Note—See § 265.15(¢) for the requirements
necessary to remedy a failure. Also, 40 CFR
Part 302 requires the owner or operator to
notify the National Response Center of a
release of any “reportable quantity.”]
(Information collection requirements
contained in paragraphs (d}~{f) were
approved by the Office of Management and
Budget under control number 2050-0050.)

§265.197 Closure and post-closure care.

(a) At closure of a tank system, the
owner or operator must remove or
decontaminate all waste residues,
contaminated containment system
components (liners, etc.), contaminated
soils, and structures and equipment
contaminated with waste, and manage
them as hazardous waste, unless
§ 261.3(d) of this Chapter applies. The
closure plan. closure activities, cost
estimates for closure, and financial
responsibility for tank systems must
meet all of the requirements specified in
Subparts G and H of this Part.

(b) If the owner or operator
demonstrates that not all contaminated

soils can be practicably removed or
decontaminated as required in
paragraph (a] of this section, then the
owner or operator must close the tank
system and perform post-closure care in
accordance with the closure and post-
closure care requirements that apply fo
landfills (§ 265.310) In addition, for the
purposes of closure, post-closure, and
financial responsibility, such a tank
system is then considered to be a
landfill, and the owner or operator must
meet all of the requirements for landfills
specified in Subparts G and H of this
Part.

(c) If an owner or operator has a tank
system which does not have secondary
containment that meets the
requirements of § 265.193(b) through (f)
and which is not exempt from the
secondary containment requirements in
accordance with § 265.193(g], then,

{1) The closure plan for the tank
system must include both a plan for
complying with paragraph (a) of this
section and a contingent plan for
complying with paragraph (b] of this
section.

(2) A contingent post-closure plan for
complying with paragraph (b) of this
section must be prepared and submitted
as part of the permit application.

(3) The cost estimates calculated for
closure and post-closure care must
reflect the costs of complying with the
contingent closure plan and the
contingent post-closure plan, if these
costs are greater than the costs of
complying with the closure plan
prepared for the expected closure under
paragraph (a) of this section.

(4) Financial assurance must be based
on the cost estimates in paragraph (c}(3)
of this section.

(5) For the purposes of the contingent
closure and post-closure plans, such a
tank system is considered to be a
landfill, and the contingent plans must
meet all of the closure, post-closure, and
financial responsibility requirements for
landfills under Subparts G and H of this
Part.

(Information coilection requirements
contained in paragraphs (a}j-{c} were
approved by the Office of Management and
Budget under control number 2050-0050.)

§265.198 Special requirements for
ignitable or reactive wastes.

{a) Ignitable or reactive waste must
not be placed in a tank system, unless:

(1) The waste is treated, rendered, or
mixed before or immediately after
placement in the tank system so that:

(i) The resulting waste, mixture, or
dissolved material no longer meets the
definition of ignitable or reactive waste
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under §§ 261.21 or 261.23 of this Chapter;
and

(ii) Section 265.17(b) is complied with;
or

{2) The waste is stored or treated in
such a way that it is protected from any
material or conditions that may cause
the waste to ignite or react; or

(3) The tank system is used sclely for
emergencies.

(b) The owner or operator of a facility
where ignitable or reactive waste is
stored or treated in tanks must comply
with the requirements for the !
maintenance of protective distances
between the waste management area
and any public ways, streets, alleys, or
an adjoining property line that can be
built upon as required in Tables 2-1
through 2-6 of the National Fire
Protection Association's "Flammable
and Combustible Liquids Code,"” (1977 or
1981), (incorporated by reference, see
§ 260.11).

§265.199 Special requirements for
incompatibie wastes.

(a) Incompatible wastes, or
incompatible waste and materials, must
not be placed in the same tank system,
unless § 265.17(b) is complied with.

{b) Hazardous waste must not be
placed in a tank system that has not
been decontaminated and that
previously held an incompatible waste
or material, unless § 265.17(b) is
complied with.

§265.200 Waste analysis and trial tests.

In addition to performing the waste
analysis required by § 265,13, the owner
or operator must, whenever a tank
system is to be used to treat chemically
or to store a hazardous waste that is
substantially different from waste
previously treated or stored in that tank
system; or treat chemically a hazardous
waste with a substantially different
process than any previously used in that
tank system:

{a) Conduct waste analyses and trial
lreatment or storage tests (e.g., bench-
scale or pilot-plant scale tests); or

{b) Obtain written, documented
information on similar waste under
similar operatling conditions to show
that the proposed treatment or storage
will meet the requirements of
§ 265.194(a).

[Note.—Section 265.13 requires the waste
analysis plan to include analyses needed to
comply with §8§ 265.198 and 265.199. Section
265.73 requires the owner or operator to place
the results from each waste analysis and trial
test, or the documented information. in the
operating record of the facility.]

§265.201 Special requirements for
generators of between 100 and 1,000 kg/
mo that accumulate hazardous waste In
tanks.

(a) The requirements of this section
apply to small quantity generators of
more than 100 kg but less than 1,000 kg
of hazardous waste in a calendar month,
that accumulate hazardous waste in
tanks for less than 180 days (or 270 days
if the generator must ship the waste
greater than 200 miles), and do not
accumulate over 6,000 kg on-site at any
time.

(b) Generators of between 100 and
1,000 kg/mo hazardous waste must
comply with the following general
operaling requirements:

{1) Treatment or storage of hazardous
waste in tanks must comply with
§ 265.17(b).

{2) Hazardous wastes or treatment
reagents must not be placed in a tank if
they could cause the tank or its inner
liner to rupture, leak, corrode, or
otherwise fail before the end of its
intended life.

{3) Uncovered tanks must be operated
to ensure at least 60 centimeters (2 feet)
of freeboard, unless the tank is equipped
with a containment structure (e.g., dike
or trench), a drainage control system, or
a diversion structure (e.g., standby tank)
with a capacity that equals or exceeds
the volume of the top 60 centimeters (2
feet) of the tank.

(4) Where hazardous waste is
continuously fed into a tank, the tank
must be equipped with a means to stop
this inflow {e.g., waste feed cutoff
system or by-pass system to a stand-by
tank).

[Note.—These systems are intended to be
used in the event of a leak or overflow from
the tank due to a system failure {(e.g., a
malfunction in the treatment process, a crack
in the tank, etc.).]

(c) Generators of between 100 and
1,000 kg/mo accumulating hazardous
waste in tanks must inspect, where
present:

(1) Discharge control equipment (e.g.,
waste feed cutoff systems, by-pass
systems, and drainage systems) at least
once each operating day, to ensure that
it is in good working order;

(2) Data gathered from monitoring
equipment (e.g., pressure and
temperature gauges) at least once each
operating day to ensure that the tank is
being operated according to its design;

(3) The level of waste in the tank at
least once each operating day to ensure
compliance with § 265.192(c);

(4) The construction materials of the
tank at least weekly to detect corrosion
or-leaking of fixtures or seams; and

(5) The construction materials of, and
the area immediately surrounding,

discharge confinement structures (e.g.,
dikes) at least weekly to detect erosion
or obvious signs of leakage {e.g., wet
spots or dead vegetation).

[Note.—As required by § 265.15(c), the
owner or cperator must remedy any
deterioration or malfunction he finds.|

{d) Generators of between 100 and
1,000 kg/mo accumulating hazardous
waste in tanks must, upon closure of the
facility, remove all hazardous waste
from tanks, discharge control equipment,
and discharge confinement structures.

[Note.—At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in accordance
with § 261.3(c) or (d) of this chapter, that any
solid waste removed from his tank is not a
hazardous waste, the owner or operator
becomes a generator of hazardous waste and
must manage it in accordance with all
applicable requirements of Parts 262, 263, and
265 of this chapter.]

(e) Generators of between 100 and
1,000 kg/mo must comply with the
following special requirements for
ignitable or reactive waste:

(1) Ignitable or reactive waste must
not be placed in a tank, unless:

(i) The waste is treated, rendered, or
mixed before or immediately after
placement in a tank so that (A) the
resulling waste, mixture, or dissolution
of material no longer meets the
definition of ignitable or reactive waste
under § 261.21 or § 261.23 of this
Chapter, and (B) § 265.17(b) is complied
with; or

(ii) The waste is stored or treated in
such a way that it is protected from any
material or conditions that may cause
the waste to ignite or react; or

(iii) The tank is used solely for
emergencies.

{2) The owner or cperator of a facility
which treats or stores ignitable or
reactive waste in covered tanks must
comply with the buffer zone
requirements for tanks contained in
Tables 2-1 through 2-6 of the National
Fire Protection Association's
“Flammable and Combustible Liquids
Code,” (1977 or 1981) (incorporated by
reference, see §260.11).

(f) Generators of between 100 and
1,000 kg/mo must comply with the
following special requirements for
incompatible wastes:

(1) Incompatible wastes, or
incompatible wastes and materials, (see
Appendix V for examples) must not be
placed in the same tank, unless
§ 265.17(b) is complied with,

(2) Hazardous waste must not be
placed in an unwashed tank which
previously held an incompatible waste
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or material, unless § 265.17(b) is
complied with.

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

40 CFR Part 270 is amended as
follows:

22. The authorily citation for Part 270
continues lo read as follows:

Authority: Secs, 1006, 2002, 3005, 3007, 3019,

and 7004 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
6505, 6912, 6925, 6927, 6939, and 6974),

23. Seclion 270.14 is amended by
revising paragraphs (b)(5) and (b)(13) to
read as follows:

§270.14 Contents of Part B: general
requirements.

(b) s 7

(5) A copy of the general inspection
schedule required by § 264.15(b}; include
where applicable, as part of the
inspection schedule, specific
requirements in § § 264.174, 264.193(i),
264.185, 264.2286, 264.254, 264.273, and
264.303.

* * * - *

(13) A copy of the closure plan and,
where applicable, the post-closure plan
required by § § 264.112, 284 118, and
264.197. Include, where applicable, as
part of the plans, specific requirements
in §§ 264.178, 264.197, 264.228, 264.258,
264,280, 264 310, and 264.351.

. - - - -

24. Section 270.16, is revised to read
as follows:

§270.16 Specific Part B information
requirements for tank systems.

Except as otherwise provided in
§ 264.190, owners and operators of
facilities that use tanks to store or treat
hazardous waste must provide the
following additional information:

(a) A written assessment that is
reviewed and certified by an
independent, qualified, registered
professional engineer to the structural
integrity and suitability for handling

hazardous waste of each tank system,
as required under §§ 264.191 and
264.192;

(b) Dimensions and capacity of each
tank;

(c) Description of feed systems, safety
cutoff, bypass systems, and pressure
controls (e.g., vents);

(d) A diagram of piping,
instrumentation, and process flow for
each tank system;

{e) A description of materials and
equipment used to provide external
corrosion protection, as required under
§ 264.191(c);

(f) For new tank systems, a detailed
description of how the tank system(s)
will be installed in compliance with
§ 264,192 (b), (c). (d}, and (e);

(g) Detailed plans and description of
how the secondary containment system
for each tank system is or will be
designed, constructed, and operated to
meet the requirements of § 264.193 (a),
(b), (¢}, (d), (e), and (f);

(h) For tank systems for which a
variance from the requirements of
§ 264.193 is sought (as provided by
§§ 264.193(g)):

(1) Detailed plans and engineering and
hydrogeologic reports, as appropriate,
describing alternate design and
operating practices that will, in
conjunction with location aspects,
prevent the migration of any hazardous
waste or hazardous constituents into the
ground water or surface water during
the life of the facility, or

(2) A detailed assessment of the
substantial present or potential hazards
posed to human health or the
environment should a release enter the
environment,

(i) Description of controls and
practices to prevent spills and
overflows, as required under
§ 264.194(b); and

(j) For tank systems in which
ignitable, reactive, or incompatible
wastes are to be stored or treated, a
description of how operating procedures
and tank system and facility design will
achieve compliance with the
requirements of §§ 264.198 and 264.199.

{(Information collection requirements
contained in paragraphs {a)-(j) were
approved by the Office of Management and
Budget under control number 2050-0050.)

§270.72 [Amended).

25. In § 270.72, paragraph (e) is
amended by adding the following
sentence after the last sentence:

§270.72 Changes during interim status.

(e) * * * Changes under this section do
not include changes made solely for the
purpose of complying with requirements
of § 265.193 for tanks and ancillary
equipment.

PART 271—REQUIREMENTS FOR
AUTHORIZATION OF STATE .
HAZARDOUS WASTE PROGRAMS

26. The authority citation for Part 271
confinues to read as follows:

Authority: Sec. 1006, 2002(a), and 3006 of
the Solid Waste Disposal Act, as amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 8905, 6912(a),
and 6926).

§271.1 [Amended]

27.In § 271.1, paragraph (j) is
amended by adding the following entry
to Table 1 in chronological order by date
of publication:

TABLE 1.—REGULATIONS IMPLEMENTING THE
HAZARDOUS AND SOLID WASTE AMEND-
MENTS OF 1984

Date Title of Regulati Reg

July 14, 1966..... Hazardous Waste Tank 51 FR

Regulations' —260.10; [insert
262.34(al1y;  264.110;  page
264.140; 264,180~  numoer]
264.199, 265.110;

265.140; 285.190-

265.200; 270.14(b);
270.18; and 270.72(e).

g

'mwmmusw»\auymm
Mllhey blu*systan':a:wmdqvopaagadby
quantity g K d ;
all new underground tank systems, and estabiish permitt

ds for underground tank sy that cannot
entered for inspection.

H

838

{FR Doc. 86-15265 Filed 7-11-886; 8:45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262
[SWH-FRL-3028-9(a)]

Hazardous Waste Management
System; Standards Applicable to
Generators of Hazardous Waste

AGENCY: Environmental Protection
Agency (EPA).

acTion: Advance Notice of Proposed
Rulemaking (ANPRM).

sumMmMARY: EPA published regulations in
1980 under the Resource Conservation
and Recovery Act (RCRA) that allowed
hazardous waste generators to
accumulate hazardous waste on-site in
tanks or containers for up to 90 days
without obtaining a permit or meeting
financial responsibility requirements. As
a result of new information and public
comment on EPA's June 26, 1985 tank
proposal {50 FR 26444], EPA is
reconsidering the application of this
exemption to accumulation in tanks, and
possibly containers, and is requesting
data and comment with respect to a
range of options for modifying the
exemption.

DATE: Comments will be accepted on
this notice until October 14, 1986.
ADDRESSES: The public must submit an
original and two copies of their
comments to: EPA, RCRA Docket (S-
212}, 401 M Street, SW, Washington, DC.
Communications should be identify the
docket number “F-86-NDAA-FFFFF",
The RCRA docket is located at: EPA,
RCRA docket-Sub-basement, 401 M
Street, Washington, DC 20460. The
docket is opened from 9:30-3:30 Monday
through Friday, except for Federal
holidays. The public must make an
appointment to review docke! materials.
Call Mia Zmud at 475-9327 or Kate Blow
al 3824675 to make an appointment.
The public may copy a maximum of 50
pages from any one regulatory docket at
not cost. Additional coples cost $.20/
page.

FOR FURTHER INFORMATION CONTACT:
Robert Axelrad, (202) 382-4637, Office of
§olid Waste (WH562B), U.S.
Environmental Protection Agency, 401 M
Street, SW, Washington, DC 20460, or
the RCRA /Superfund Hatline, (800) 424
9346 (in Washington, DC, 382-3000).
SUPPLEMENTARY INFORMATION:

l. Background

In regulations promulgated in 1980
establishing a federal program for
management of hazardous wastes, EPA
adopted special requirements in 40 CFR
262.34 which, if met by generators of

hazardous waste, would allow them to
accumulate the waste on-site in tanks or
containers without having to obtain a
RCRA permit as a storage or treatment
facility. The basis for the special 90-day
accumulation rule was that generation
of hazardous waste necessarily requires
some accumulation of that waste prior
to taking it to a hazardous waste
management facility, and that ninety
days would provide sufficient time for
such accumulation to occur in all
reasonable situations. By allowing short-
term accumulation without a permit, the
exemption reflected the congressional
intent that the RCRA program not
interfere with manufacturing processes.
See, e.g.. HR. Rep. No. 1491, 94th Cong.,
2d Sess. 26 (1976).

Recognizing that holding hazardous
waste for even a short period entails
many of the same risks of human health
and the environment as long-term
storage, the Agency imposed specific
requirements for short-term
accumulation in tanks and containers.
The requirements were designed to
ensuore that short-term accumulation of
hazardous wastes would be done in a
manner that would ensure protection of
human health and the environment. See
40 CFR 262.34; 45 FR 33066, 33143 (May
19, 1980).

Since promulgation of the 1980
regulation, however, new concerns have
been raised regarding the risks that
accumulation tanks may be posing to
human health and the environment.
These concerns are based in part on
information indicating that a significant
number of tanks currently operating
under interim status may be leaking (see
50 FR 26484 (June 26, 1985)). EPA
believes that the potential for release
resulting from failure of these tanks
systems is probably the same for 90-day
tanks; in fact, the amount of waste
released may be greater if undetected
for long periods of time due to the high
throughput of wastes at 90-day storage
facilities.

While EPA has today issued
additional standards to upgrade the
existing technical requirements for
tanks, e.g. secondary containment, there
requirements neither address existing
contamination at the generator's site nor
the possibility of cleanup of future
contamination. Unless the generator is
engaged in other, regulated hazardous
waste management activities at the
facility that would require him to obtain
a permit, he would not be subject to the
corrective action requirements of RCRA
section 3004(u). This is because section
3004(u) requirements are applicable only
to permitted units, and the 90-day
accumulation tanks are exempt from the
permitting requirement. In addition,

section 3008(h) administrative orders,
which are available against facilities
that have or need interim status, are not
available for these accumulation tanks if
there are no other regulated units at the
facility site with interim status, because
§ 262.34 exempts 90-day tanks from
interim status,

On the other hand, if 90-day tanks
were to be treated as interim status or
permitted tanks, corrective action
requirements would be applicable
regardless of the existence of other
wasle management activities at the
facility. Because many generators do not
conduct other permitted waste
management activities, EPA is
concerned that the risks posed by
leaking accumulation tanks may not be
properly addressed under the current
regulatory scheme. Perhaps more
importantly, corrective action problems
for the facility as a whole are not
addressed if there is no permitting
involved. Similarly, the Agency is
concerned that the potential for releases
from 90-day containers may be akin to
that from such interim status or
permitted units, and that if there are not
other regulated units at the facility,
these container releases will go
unaddressed because of the
unavailability of sections 3004(u) and
3008(h).

11. Formulation of New Policy—Factors

In light of these concerns, the Agency
is currently examining the § 262.34
exemption.! It must be emphasized that
EPA is not abandoning the basic tenet of
the exemption—that there is a
distinction between production
activities and waste management, and
therefore that a regulatory distinction
recognizing this difference is both
necessary and appropriate. EPA
continues to believe that it is
inappropriate to regulate generators’
production activities under Subtitle C;
there must be waste management
activity in order to trigger Subtitle C
controls. At the same time, it may be
inappropriate to define the distinction
between these two activities in terms of
a 90-day (or any other time) period. The
90-day period was based on evidence
showing thal most wastes are removed
from the site of generation within 90
days and that, for most industries, this
limit would not be disruptive. However.,
there is also evidence that many types
of waste management activities occur
during the 90-day period.

' Note that the 180/270-day exemption for small
quantity generators is not affected because it is
required by statute (RCRA 3001(d)). See also 51 FR
10146, 10161 {March 24, 1986).




25488

Federal Register / Vol. 51, No. 134 / Monday. July 14, 1986 / Proposed Rules

Consideration of a number of factors
is necessary to find a balance between
the goal of noninterference with
production processes and bona fide
accumulation activities, and the goal or
protecting public health and
environment from improper waste
management activities. The first factor
for consideration is the risk presented
by the exemption. As discussed above,
the risk may be quite similar to that
presented by interim status/permitted
tunks (or containers). In addition, the
risk presented by the facility as a whole
may go unaddressed without application
of the corrective action provisions that
would be triggered by the permitting
process.

A second factor to consider is the
extent to which generators’ production
processes would be disrupted if the
Agency were to address these risks by
requiring permils, or imposing other
requirements, for all types of storage,
including temporary accumulation. In
assessing the potential impact on
generators, though, the Agency also
would consider the mitigating effzct that
other regulatory provisions may have,
For example, § 262.34(c) provides that a
generator may accumulate, without a
permit or interim status, up to 55 gallons
of hazardous waste (or one quart of
acutely hazardous waste) in containers
at satellite areas where wastes are
initially generated, prior to being
removed to a central accumulation or
storage area. Under this rule, a
generator may accumulate up to 55
gallons of containerized hazardous
waste for an indefinite period of time at
these initial accumulation areas, If this
provision is left in place, generators
presumably could continue with
necessary accumulation activity in
satellite areas and thus may have time
to accumulate economical shipments of
hazardous waste.

However, because of the relatively
minimal standards applicable to
satellite containers and bacause there is
no time limit on storage of significant
amounts of waste, EPA is concerned
that retaining the satellite rule, in the
event the 90-day rule were modified,
might encourage generators to rely more
extensively on the satellite provision.
This, in turn, would result in increased
use of container storage. Therefore, it
may be appropriate to modify the
satellite provision as well. EPA requests
comment on this issue. In addition, since
EPA has very little information on
releases from containers, we request
comment and data on any release
incidences from satellite containers. as
well as on the number of satellite
containers/areas per facility.

Another rule that may provide
adequate protection against interference
* with generator production activities is

EPA's revised definition of solid waste
(40 CFR Part 261; 50 FR 614 (January 4,
1985)). In defining what materials are
solid and hazardous wastes, EPA
carefully considered the distinction
between production and waste
management activities. For example,
when secondary materials (i.e., spent
materials, sludges, by-products and
scrap metal) are used as a feedstock in a
manufacturing operation or are directly
used as substitutes for commercial
products, EPA deems the materials to be
functioning as raw materials, not
wastes. Also, when secondary materials
are returned to the original primary
production process (from which they are
generated) without first being reclaimed
(“closed loop” production processes),
the recycling activity does not constitute
waste management. EPA already has
expanded this “closed loop" exemption
to tanks under certain conditions in the
final tank rule published today. (See
section IV.A.2.; see also 50 FR at 619~
20.)

IIL. Possible Approaches to Modifying
Exemption

The Agency is considering a full range
of possible approaches in light of the
factors outlined above. We invite
comment on the following options and
also invite additional, alternative
suggestions, We also invite comment on
the appropriateness of the factors
themselves. The current options are:

1. Abandon the 90-day accumulation
exemption for tanks, or tanks and
containers, and regulate all
accumulation tanks/containers as
storage or treatment facilities requiring
permits, possibly using a streamlined
procedure and/or imposing lesser
substantive requirements.

2, Redefine the scope of the
exemption. The concepts used in EPA's
solid waste rulemaking, described
above, could be applied to limit the
exemption to accumulation activities
clearly linked to the production process.
For example, unless the accumulated
materials are returned to the original
primary production process, they would
be regulated as waste material.

3. Abandon the exemption with the
possibility of exemptions on a case-by-
case basis. EPA has taken this approach
in § 260.31, where applicants for the
exemption would be required to submit
certain information.

4. Retain the exemption but allow EPA
to remove its coverage from certain
units, requiring them to be permitted.
Recommendations on which units
should be subject to permitting are
requested.

5. Retain the exemption as it now
exists.

Alternative or additional measures
might also include a requirement to self-

certify compliance with certain
provisions (rather than requiring active
Agency assessment by requiring, for
example, a permit); the use of volume or
other types of cutoffs rather than a time
cutoff; the use of a shorter than 90-day
period; the imposition of closure
requirements including notification and
corrective action; and the imposition of
most requirements only on in- or below-
ground units, with the exemption
remaining for above-ground units
(because of the visibility of any leak in
above-ground units), Commenters are
also requested to suggest criteria for the
Agency to apply in making case-by-case
determinations under Options 3 or 4 and
in narrowing the scope of the exemption
under Option 2.

Finally, EPA is soliciting any data that
could be relevant in deciding whether to
modify the 90-day accumulator
exemption. For example, the Agency
would like information responsive to
any of the following questions:

1. How many 90-day accumulation
tanks and containers exist with no other
regulated hazardous waste management
units at the facility? How many 90-day
tanks or containers exist where there
are other regulated units at the facility?

2. Which industries are the primary
users of 80-day accumulator tanks? Of
90-day accumulator containers?

3. How many 90-day tanks or
containers are typically located at a
facility? Are they typically located at
one or a few locations or spread
throughout the plant? Does the pattern
vary by industry?

4. What are the sizes of the 90-day
tanks and containers and how do they
compare to the size of interim status or
permitted tanks or containers? How
does their throughput compare? Does it
vary by industry?

5. What would be the incremental cost
of any of the options identified above, or
any alternative option suggested by a
commenter? -

6. What is the actual or anticipated
{e.g., modeled) rate, amount, and volume
of releases from 90-day accumulation
tanks or containers and how does this
compare to releases from interim status/
permitted tanks or containers? Are there
any data or other evidence to suggest
that 90-day containers may pose a lower
risk to human health or the environment
than 90-day tanks?

7. Are there any data or other
evidence on the rate, amount, and
volume of releases from satellite
accumulation containers? Are there any
data on the number of satellite areas/
containers per facility?

Dated: June 30, 1986.

Lee M. Thomas,

Administrator.

[FR Doe. 86-15266 Filed 7-11-86; 8:45 am]
BILLING CODE 6560-50-M
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DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

Handicapped Special Studies Program;
Proposed Annual Evaluation Priorities
AGENCY: Department of Education.

ACTION: Notice of proposed annual
evaluation priorities,

SUMMARY: The Secretary proposes
annual evaluation priorities for the
Handicapped Special Studies program.
These studies have been selected to
ensure effective use of program funds
and to meet requirements of the
Education of the Handicapped Act
(EHA).

DATE: Comments must be received on or
before October 14, 1986.

ADDRESS: Comments should be
addressed to: Susan Sanchez, Research
Projects Branch, Division of Educational
Services, Office of Special Education
Programs, Department of Education, 400
Maryland Avenue SW. (Switzer
Building, Room 3511—M/S 2313),
Washington, DC 20202.

FOR FURTHER INFORMATION CONTACT:
Susan Sanchez. Telephone: (202) 732~
1117.

SUPPLEMENTARY INFORMATION: The
Handicapped Special Studies program,
authorized by Section 618 of Part B of
the Education of the Handicapped Act
(EHA), as amended, supports studies to
evaluate the impact of the Act, including
States' efforts toward providing a free
appropriate public education to
handicapped children (20 U.S.C. 1401,
1411 et seq.). Section 618 of the Act
requires that the results of these studies
be included in the annual report
submitted to the Congress by the
Department,

Under section 618(c) of the EHA, as
amended by the Education of the
Handicapped Act Amendments of 1983,
Pub. L. 98-199, the Secretary is expressly
required to submit to the appropriate
commitiees of each House of the
Congress and publish in the Federal
Register for review and comment
proposed annual priorities for
evaluations conducted under section
618.

In fiscal year 1986, two priorities were
announced including a contract to
implement the longitudinal study design
of the educational progress of
handicapped students. The other priority
was for the support of evaluation
studies to-assess the impact and
effectiveness of programs assisted under
the EHA. The priority for implementing
the longitudinal study is restated for
fiscal year 1987 since an award for this
contract is not being made in fiscal year
1988, Three additional priorities will be

proposed for new awards in fiscal year
1987.
Proposed Priorities
(a) Availability of Qualified Special
Education Personnel

This proposed priority would support
a contract to analyze and study State
certification requirements and
employment data describing the number
and qualifications of special education
personnel currently educating
handicapped children. The purpose of
the analysis and study is to provide
information about the status of efforts to
hire and retain qualified special
education personnel, and to identify the
options for relieving possible shortages.
The Department hopes that this one-
time study will lead to improved
reporting under section 618(b)(5) of the
EHA, as amended by the Education of
the Handicapped Act Amendments of
1983, which requires the Secretary of
Education to annually report on the
numbers and types of special education
personnel currently employed and the
numbers and types of additional
personnel needed to adequately carry
out the mandates established in the
EHA.

(b) Federal Analyses and Support

This priority would provide funds for
a contract to improve efficiency and
quality of State and local data collection
procedures. Efforts will be made to work
with representatives of State and local
agencies to improve data quality, to edit,
verify and analyze the data reported by
States as specified in Section 618 of the
EHA, and to provide the necessary
reports and supporting documentation
for inclusion in the Annual Report to
Congress on the implementation of the
Act.

(c) State Educational Agency/Federal
Evaluation Studies Projects

This proposed priority would support
evaluation studies to assess the impact
and effectiveness of programs assisted
under the Education of the Handicapped
Act. Within this proposed priority,
studies would be invited that address:
(1) The impact and effectiveness of
delivering special education to
handicapped children in regular
educational placements, and (2) the
impact of interagency coordination on
the nature and amount of related
services that are provided. However,
applications that meet the invitational
priorities described in items (1) and (2)
will not receive a competitive preference
over other applications that propose
evaluation studies that assess the
impact and effectiveness of progranis
assisted under the Education of the
Handicapped Act. In accordance with
Section 618(d) of the Act, as amended
by the Education of the Handicapped

Act Amendments of 1983, the Secretary
proposes to enter into cooperative
agreements with State educational
agencies to carry out these studies.

(d) Educational Progress of
Handicapped Students

This proposed priority would support
a contract to implement a study design
that was developed under a fiscal year
1984 priority funded under this program,
The design implementation contract will
collect, analyze and report data for a
longitudinal study of a sample of
handicapped students, encompassing
the full range of handicapping
conditions, and examine their
educational progress while in special
education and their occupational,
educational, and independent living
status after graduating from secondary
school or otherwise leaving special
education. This study is specifically
required by Section 618(e)(1) of the Act,
as added by the Education of the
Handicapped Act Amendments of 1983.
This award is to implement the
longitudinal study design activity
announced in the fiscal year 1984
special studies priorities.
Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR Part 79 (48
FR 29158; June 24, 1983). The objective of
the Executive Order is to foster an
intergovernmental partnership and a
strengthened federalism by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance.

In accordance with the Order, this
document provides early notification of
the Department's plans and actions for
this program.,

Invitation to Comment

Interested persons are invited to
submit comments and recommendations
regarding the proposed evaluation
priorities.

All comments submitted in response
to these proposed priorities will be
available for public inspection, during
and after the comment period, in Room
3517, Switzer Building, 330 C Street SW.,
Washington, DC, between the hours of
8:30 a.m. and 4:00 p.m., Monday through
Friday of each week except Federal
holidays.
(20 L1S.C. 1418)
(Catalog of Federal Domestic Assistance
Number 84.159; Handicapped Special Studies
Program)

Dated: July 9, 1986.
William J. Bennett,
Secretary of Education.
[FR Doc. 88-15760 Filed 7-11-86; 8:45 am|
BILLING CODE 4000-01-M
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DEPARTMENT OF EDUCATION
34 CFR Parts 400, 401, and 415

State Vocational Education Program
and Secretary’s Discretionary
Programs of Vocational Education
AGENCY: Department of Education.
AcTION: Final regulations.

SUMMARY: The Secretary amends
regulations governing the State
Vocational Education Program and
makes a technical amendment in the
regulation governing one of the
Secretary's Discretionary Programs of
Vocational Education. These regulations
implement statutory changes contained
in Pub. L. 99-159 and make minor
technical and typographical corrections.

EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Mrs. Sharon A. Jones, Chairperson,
Vocational Education Regulations Task
Force, U.S. Department of Education,
{Room 620, Reporters Building), 400
Maryland Avenue SW., Washington, DC
20202-5609. Telephone: (202) 732-2237.

SUPPLEMENTARY INFORMATION:
Background

These amendments implement recent
changes to the Carl D. Perkins
Vocational Education Act (Act), 20
U.S.C. 2301 ef seq., made by Title VII of
the National Science, Engineering, and
Mathematics Authorization Act of 1986,
Pub. L. 99-159,

The regulations being amended affect
the State Vocational Education Program
which assists States in conducting,
directly or through awards to local
recipients, vocational education
programs. The regulations that govern
the State Vocational Education Program
are in 34 CFR Parts 400 and 401, and
were published in the Federal Register
on August 16, 1985 (50 FR 33226).

Summary of Major Provisions

(a) Section 401.15(d) is revised to
implement the new statutory
requirement that States certify to the
Secretary the establishment and
membership of State councils by the
beginning of each State plan period.
Under the existing regulations State
councils must be certified at least 90
days prior to the beginning of each State
plan period.

(b) Section 401.19 is revised by
eliminating the requirement that the
State plan include a description of the
manner in which the State reserves
funds for services and activities for
individuals with limited English
proficiency. This requirement is
unnecessary in light of the new statutory
formula for reserving funds for such
persons.

{c) Sections 400.4(b) and 401.30(b){1)
are revised to reflect the new statutory
requirement that the Secretary provide
funds to the Virgin Islands, Guam,
American Samoa, the Northern Mariana
Islands, and the Trust Territory of the
Pacific Islands of State councils on
vocational education, The Territories
were not provided funds to establish
State councils under the current
regulations,

(d) Section 401.96(b) is revised to
implement the new statutory formula for
utilizing funds to provide vocational
education services and activities for
individuals with limited English
proficiency under the Vocational
Opportunities Program for
disadvantaged individuals. These
regulations interpret the statute as
distributing funds based on the number
of individuals with limited English
proficiency enrolled in vocational
education. Because of interpretive
difficulties with the original statutory
formula, the existing regulations permit
States to implement the formula in
several ways.

(e) Section 401.97 is revised to reflect
the new statutory provision which
authorizes the use, under certain
conditions, of in-kind contributions to
meet the matching requirement under
the Vocational Education Opportunities
Program for disadvantaged individuals.
The current regulations allow for the use
of cash expenditures only. These
regulations authorize an eligible
recipient to make an in-kind
contribution to the extent it determines
that it cannot otherwise contribute.

(f) Sections 401.102 and 401.105
implement the new statutory
requirements that a State may not
expend for State administration of its
Consumer and Homemaking Education
Program and its Comprehensive Career
Guidance and Counseling Program
under Titles III-B and HI-D,
respectively, more than six percent of its
allotment for each program. The existing
regulations impose a six percent cap on
expenditures for State leadership.

Changes as a Result of Comments

Amendments to the State Vocational
Education Program and the Secretary's
Discretionary Programs of Vocational
Education Regulations were published

as a notice of proposed rulemaking in
the Federal Register on March 6, 1986
(51 FR 7908). The Secretary invited
comments on whether additional
guidance was needed on several issues.
Appendix A to these regulations
contains a summary of the comments
received and the Secretary's response to
those comments. Several comments
were received on matters not raised in
the notice of proposed rulemaking or
which clearly violated the statute. These
comments are not summarized in
Appendix A,

(1) Section 401.73—Consumer and
Homemaking Education Program

A new paragraph has been added to
§ 401.73 to clarify that under the
Consumer and Homemaking Education
Program the six percent limitation on
State administration does not apply to
funds used for State leadership and
student organizations.

(2) Section 401.96—Example

In order to be consistent with section
203(a)(3) of the Act and § 401.96(b), the
term “served” has been changed to
*enrolled” in the second paragraph of
the example following § 401.96.

Executive Order 12291

These regulations have been reviewed
by the Department in accordance with
Executive Order 12291. They are not
classified as major because they do not
meet the criteria for major regulations
established in the Order.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

Based on the response to the proposed
rules and on its own review, the
Department has determined that the
regulations in this document do not
require information that is being
gathered by or is available from any
other agency or authority of the United
States.

List of Subjects
34 CFR Parts 400 and 401

Adult education, Education, Education
of disadvantaged, Education of
handicapped, Equal education
opportunity, Private schools, Reporting
and recordkeeping requirements,
Schools, School construction,
Vocational education, Women.
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34 CFR Part 415

Educational facilities. Reporting and
recordkeeping requirements, Vocational
education.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these final regulations.

(Catalog of Federal Domestic Assistance
Numbers 84.048 {Basic Grants to the States),
84.049 (Consumer and Homemaking
Education Program), and 84.053 {State
Councils of Vacational Education). Catalog of
Federal Domestic Assistance Numbers have
not been assigned for the Comprehensive
Career Guidance and Counseling Program)

Dated: July 9. 1986.

William J. Bennetlt,
Secretary of Education.

The Secretary amends Title 34 of the
Code of Federal Regulations by
amending Parts 400, 401, and 415 as
follows:

PART 400—VOCATIONAL EDUCATION
PROGRAMS—GENERAL PROVISIONS

1. The authority statement for 34 CFR
Part 400 is revised to read as follows:

Authority: 20 US.C. 2301 ef seg., unless
otherwise noted.

§400.4 [Amended|

2. In § 4004, paragraph (b) is amended
by removing the definition of “Insular
Area™

PART 401—STATE VOCATIONAL
EDUCATION PROGRAM

3. The authority statement for 34 CFR
Part 401 is revised to read as follows:

Authority: 20 U.S.C. 2301 et seq.. unless
otherwise noted.

4. In § 401.13, paragraph (a)
introductory text is revised, paragraph
(b) is revised, and a new paragraph (c)
is added to read as follows:

§401.13 What are the personnel
requirements regarding the elimination of
sex discrimination and sex stereotyping?
[a) A State that desires to participate
in the State Vocational Education
Program shall assign one individual,
within the appropriate agency
established or designated by the State
board under § 401.12{d) to administer
vocational education programs within
the State, to work full time to assist the
State board to fulfill the purposes of the
Act by—
(b) A State shall, in accordance with
§ 401.91(b). reserve at least $60.000 to
carry out the provisions of paragraph [a)
of this section, including the provision of
necessary and reasonable staff support.

(c) For the purposes of this section,
the term “State” includes only the fifty
States and the District of Columbia.
{Approved by the Office of Management and

Budget under OMB Control No. 1830-0030)
(Authority: Sec. 111(b}; 20 U.S.C. 2321{b))

5. Section 401.14 is revised to read as
follows:

§401.14 Must a State establish a State
council on vocational education?

A State that desires to participate in
the State Vocational Education Program
shall establish a State council on
vocational education, which must be
appointed—

(a) By the Governor; or

(b} In the case of States in which the
members of State board of education are
elected, including election by the State
legislature, by the State board of
education.

[Authority: Sec. 112{a); 20 U.S.C. 2322(a);
House Report No. 98-1129, 98th Cong, 2d
Sess, p. 89 (1984))

6. In § 401.15, paragraph (d) is revised
to read as follows:

§401.15 What are the membership
requirements of the State council on
vocational education?

- - - . -

(d) Each State shall certify to the
Secretary the establishment and
membership of the State council by the
beginning of each State plan period
described in § 401.17.

(Aathority: Sec. 112{a), (h); 20 U.S.C. 2322(a),
(L}]

7. In § 401.16, paragraphs (6)
introductory text and {(b){1) are revised
to read as follows:

§401.18 What are the responsibilities of
the State council on vocational education?
(b) Each State council on vocational
education, during each State plan period
described in § 401.17 unless otherwise

indicated in the regulations in this
section, shall—

(1) Meet with the State board or its
representatives to advise on the
development of the subsequent State
plan, or any amendments to the current
State plan, while the State plan or
amendment is being developed:
(Authority: Sec: 112{c}-{f): 20 U.S.C. 2322(c}-
(9)

(8) In § 401.19, paragraph (b)(6) is
revised and paragraph (b)(14) is
removed, to read as follows:

§401.19 What must the State plan
contain?

- - - - -

(b' | o el

(6) The methods proposed for the joint
planning and coordination of programs
carried out under the Act with programs
conducted under the JTPA, the Adult
Education Act, Chapter 1 of the
Education Consolidation and
Improvement Act of 1981, the Education
of the Handicapped Act, and the
Rehabilitation Act of 1973, and with
apprenticeship training programs.

(Authority: Sec. 113(b}{10); 20 U.S.C.
2323(b)10))

K - - - .

§401.22 |Amended|

9. In § 401.22(b){(1), “national” is
revised to read “natural”.

10. In § 4C1.30, paragraph [b)(1) is
revised to read as follows:

§401.30 How does the Secretary make
allotments under the State Vocational
Education Program?

(b)(1) From funds appropriated under
section 3{c) of the Act, the Secretary
allots funds each fiscal year for State
councils on vocational education
according to the provisions of section
112{f)(1) of the Act.

- . -

11, In § 401.73, paragraph (c)(2){xi) is
revised and a new paragraph (c)(2}{xii)
is added, to read as follows:

§401.73 What activities does the
Secretary support under the Consumer and
Homemaking Education Program?

~ - - - -

[C) . - ~

(2) - 9.4

(xi) State leadership, including
activities of student organizations; and

[xii) State administration, subject to
§ 401.102(c).
{Authority: Secs. 311, 312(a). (b); 20 U.S.C.
2361, 2362(a), (b))

12. In § 401.76, paragraph (c)(2)(ix) is
revised to read as follows:

§401.76 What activities does the
Secretary support under the
Comprehensive Career Guidance and
Counseling Program?

(c)* *

(2) . » -

(ix) State and local administration,
including supervision, subject to
§§ 401.93(b) and 401.105{c):

» - . - -

13. In § 401.93, paragraph (b) heading
and introductory text are republished
and paragraph (b)(1) is revised to read
as follows:
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§ 401.93 What are the administrative cost
requirements under the State Vocaticnal
Education Program?

» * » .

(b) Special Programs. To administer—

(1) Each of the Special Programs
under its State plan (other than the
Consumer and Homemaking Education
Program, the Comprehensive Career
Guidance and Counseling Program, and
the Industry-Education Partnership for
Training in High-Technology
Occupations Program) a State may use,
in addition to funds reserved under
§ 401.91, no more than the amount of
funds from its allotment for each
program that is necessary and
reasonable for the proper and efficient
State administration of that program;
and

- - . * .

14, In § 401.96, paragraph (b) is
revised to read as follows:

§401.96 How does a State allocate funds
for disadvantaged individuals under the
Vocational Education Opportunities
Program?

- » » * -

(b) A State shall ensure that funds
allocated among participating eligible
recipients under paragraph (a) of this
section are used by each participating
eligible recipient to provide vocational
education services and activities for
individuals with limited English
proficiency at least in proportion to the
number of individuals with limited
English proficiency enrolled in
vocational education in that eligible
recipient in the program year preceding
the program year in which the
determination is made, compared to the
total number of disadvantaged
individuals, including individuals with
limited English proficiency, so enrolled
in the preceding program year.

Example: Assume that eligible recipient X
enrolls 100 economically disadvantaged
individuals and serves in its vocational
education program 50 disadvantaged and
limited English proficient individuals.
Assume further that among all participating
eligible recipients, there are 1000 of those
persons enrolled and 400 of those individuals
served, respectively. In the succeeding
program year, eligible recipient X is eligible
to receive under the Vocational Education
Opportunities Program an amount for
disadvantaged individuals equal to 1/10 (or
100 economically disadvantaged individuals
enrolled in eligible recipient X/1000
econcemically disadvantaged individuals
enrolled in the State) of % of the amount
reserved for those individuals under
§ 401.92(b) and ¥s (or 50 disadvantaged and
limited English proficient individuals served
by eligible recipient X/400 disadvantaged
and limited English proficient individuals
served in the Slate) of % of that same
amount,

In addition to the assumptions made in the
preceding paragraph, assume further that
eligible recipient X enrolls 25 individuals
with limited English proficiency in its
vocational education program. In the
succeeding program year, if eligible recipient
X receives an award of $1,000 for
disadvantaged individuals under the
Vocational Education Opportunities Program,
eligible recipient X must use $500 (or 25
individuals with limited English proficiency
enrolied in eligible recipient X/50
disadvantaged and limited English proficient
individuals enrolled in eligible recipient X
times $1,000) for individuals with limited
English proficiency.

(Authority: Sec. 203(a)(2), (3); 20 U.S.C.
2333(a)(2), (3))

15. Section 401.97 is revised to read as

follows:

§401.97 How does a State maich funds
for handicapped individuals and
disadvantaged individuals under the
Vocational Education Opportunities
Program?

(a) A State shall provide the non-
Federal share of the cost of projects,
services, and activities for handicapped
individuals and for disadvantaged
individuals under the Vocational
Education Opportunities Program
equitably from State and local sources,
except that the State shall provide the
non-Federal share of the cost from State
sources if the State board determines
that an eligible recipient cannot
reasonably be expected to provide for
these costs from local sources.

(b) Contributions from local sources
towards the non-Federal share of the
costs of projects, services, and activities
for disadvantaged individuals under the
Vocational Education Opportunities
Program must be in cash or, to the
extent the eligible recipient determines
that it cannot otherwise provide the
contribution, in the form of in-kind
contributions, fairly valued, including
facilities, overhead, personnel,
equipment, and services.

(Authority: Sec, 502(b): 20 U.S.C. 2462(b))

16. In § 401.102, paragraph (b)(2) is
revised and a new paragraph (c) is
added to read as follows:

§401.102 How must funds be used under
the Consumer and Homemaking Education
Program?

* . * - -

(2) The State board shall use funds
from its allotment under this program to
provide State leadership that is qualified
by experience and preparation in home
economics education.

(c) A State may use, in addition to
funds reserved under § 401.91, not more
than six percent of its allotment under
this program for State administration of

projects, services, and activities under
this program.
(Authority: Secs. 312(c}, 313; 20 U.S.C. 2362(c),
2363)

17. In § 401.105, paragraph (b)(2) is
revised and a new paragraph (c) is
added to read as follows:

§ 401.105 How must funds be used under
the Comprehensive Career Guidance and

Counseling Program?
(b) L I

(2) The State board shall use funds
from its allotment under this program to
provide Stale leadership that is qualified
by experience and knowledge in
guidance and counseling.

(c) A State may use, in addition to
funds reserved under § 401.91, not more
than six percent of its allotment under
this program for State administration of
projects services, and activities under
this program.

(Authority: Secs. 332(c), 333; 20 U.S.C. 2382(c),
2383)

PART 415—MODEL CENTERS FOR
VOCATIONAL EDUCATION FOR
OLDER INDIVIDUALS

18, The authority statement for 34 CFR
Part 415 is revised to read as follows:

Authority: 20 U.S.C, 2417, unless otherwise
noted.

§415.31 [Amended]

19. In § 415.31, paragraph (i)(2)(ii), “to
the types" is revised to read “of the
types'.

Note.—This appendix is to be published in
the Federal Register with the final regulations

but is not to be codified in the Code of
Federal Regulations.

Appendix A—Summary of comments
and Responses

The following is a summary of the
comments received on the notice of
proposed rulemaking for the State
Vocational Education Program and
Secretary’s Discretionary Programs of
Vocational Education published on
March 6, 1986. Each comment is
followed by a response that indicates
why a change has been made or why no
change is considered necessary. Specific
comments are arranged in order of the
sections of the final regulations to which
they pertain.

PART 401—STATE VOCATIONAL
EDUCATION PROGRAM

Section 401.16 State council—
responsibilities.

Comment. One commenter
recommended that § 401.16{b)(1) be
modified by deleting the phrase “or its
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representatives” because the
development of the State plan is a non-
delegable responsibility of the State
board.

Response. No change has been made.
The phrase “or its representatives”
appears in section 112(d]{1) of the Act.
The statute and regulations do not
contemplate a delegation of
responsibility, but merely recognize that
State board members may not always
personally participate in meetings where
State plan provisions are developed.

Section 401.73 Special Programs—the
Consumer and Homemaking Education
Program.

Comment. Several commenters
requested that § 401.73 be changed to
clarify that State leadership, including
the activities of student organizations, is
not subject to the six percent limitation
upon State administration imposed by
§ 401.102(c).

Response. A change has been made.
Section 401.73(c)(2) now clarifies that
the six percent cap imposed by
§ 401.102(c) applies only to State
administrative costs.

Section 401.76 Special Programs—
Comprehensive Career Guidance and
Counseling Program.

Comment, One commenter proposed
language, relating to various purposes of
a career development program, to be
added to § 401.76.

Response. No change has been made.
The language in § 401.76 is taken from
section 332 of the Act and, in the main,
already reflects the commenter's
suggested language.

Comment. One commenter urged that
States should be encouraged to focus
their efforts on career guidance and
counseling in order to provide a
{ransition from vocational guidance and
counseling to career guidance and
counseling at the local level.

Aesponse. No change has been made.
While the Secretary agrees that State
and local agencies should modify their
guidance and counseling programs in
accordance with the Act, and
encourages them to do so, the Secretary
does not believe that additional
regulatory language is warranted,

Section 401.96 Conditions a State
must meet—allocations for
disadvantaged individuals.

Comment. Several commenters
objected to the formula, contained in
Proposed § 401.96(b), for using funds for
Vocational education programs, services,
and activities for individuals with
limited English proficiency under the
Vocational Education Opportunities
Program for disadvantaged individuals.

The commenters said that in enacting
section 705 of Pub. L. 99-159, Congress
intended to reserve funds under that
program for individuals with limited
English proficiency on the basis of the
number of such persons enrolled in the
eligible recipient, rather than the
number of such persons enrolled in
vocational education in the eligible
recipient, as provided by the proposed
regulations. The commenters noted that
the specific phrase “enrolled in
vocational education" does not appear
in the statute and that, in some
instances, the proposed interpretation
would reserve a smaller amount of
funds for individuals with limited
English proficiency than would be the
case if the formula were based on the
number of such persons enrolled in the
eligible recipient. However, other
commenters agreed with the
Department's interpretation in

§ 401.96(b).

Response, No change has been made.
The Secretary acknowledges that
section 203(a)(3) of the Act, as amended
by Pub. L. 99-159, might be read to
require the use of funds under the
disadvantaged program for individuals
with limited English proficiency
according to their enrollment in the
eligible recipient rather than their
enrollment in vocational education in
the eligible recipient. However, for the
following reasons, the Secretary
believes that the commenters’
arguments are not persuasive and that
the interpretation contained in
§ 401.96(b) is the best interpretation of
the statute.

First, several commenters noted that
under section 203(a)(2)(B)(i) of the Act
one half of the funds under the
Vocational Education Opportunities
Program for disadvantaged individuals
is allotted to eligible recipients
according to their relative enrollments of
economically disadvantaged
individuals, These commenters argued
that Congress intended a parallel
approach to govern the use of
disadvantaged funds for the limited
English proficient, i.e., using enrollment
in the eligible recipient, rather than
enrollment in vocational education in
the eligible recipient as the basis for
reserving funds. On the other hand,
section 203(a)(2)(B)(ii), which allots the
other half of the funds under the
Vocational Education Opportunities
Program for disadvantaged persons,
does so on the basis of the number of
disadvantaged individuals and
individuals with limited English
proficiency actually served in vocational
education by the eligible recipient. Thus,
for the purpose of allotting funds to
eligible recipients under the Vocational

Education Opportunities Program for
disadvantaged individuals, Congress
locked to both the number of certain
students enrolled, and the number of
certain students actually served in
vocational education, and the asserted
parallelism is unconvincing, In any
evenl, the Secretary believes that
section 203(a)(2)(B)(i) reflects the intent
of Congress to allocate funds, in part, to
eligible recipients in areas characterized
by a large number of economically
disadvantaged students, whereas
section 203(a)(3) is intended to
accomplish a somewhat different
purpose, which is to ensure that the
vocational education needs of a
particular type of student, those with
limited English proficiency, are
adequately addressed.

Second, the Secretary believes that in
enacting the current section 203(a)(3),
Congress was principally concerned
with establishing a precise measure of
need of individuals with limited English
proficiency for vocational education
funding. As originally enacted by Pub. L.
98-524, section 203(a)(3) reserved funds
for such individuals under the
Vocational Education Opportunities
Program for disadvantaged individuals
according to the ratio between the
number of individuals with limited
English proficiency served by the
eligible recipien! and the population of
the State. In an attempt to give a
reasonable meaning to this original
statutory language, the Secretary
explained in the final regulations
implementing Pub. L. 98-524 that this
statutory language could be read lo refer
to the ratio between the number of
individuals with limited English
proficiency served in vocational
education by the eligible recipient and
the total population of such individuals
served in vocational education in all
participating eligible recipients. The
Secretary went on to acknowledge that
even this latter ratio—

|would] not always [be] an equitable or
appropriate means of allocating an eligible
recipient’s funds reserved for disadvantaged
persons, including persons with limited
English proficiency. For example, the ratio
described . . . does not accurately reflect the
relative numbers of limited English proficient
persons and other disadvantaged persons in
an eligible recipient who have a need for
vocational education.

50 FR 33288 (Friday, August 186, 1985).

Congress enacted Pub. L. 99-159

subsequent to this discussion explaining

the need for a more precise formula.
Third, the Secretary believes that

§ 401.96(b) is consistent with the

definition of “disadvantaged" which ties




25496

Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Rules and Regulations

the need for special services to
participation in vocational education.

Finally, the Secretary believes that
basing the formula on the number of
individuals with limited English
proficiency who are enrolled in
vacational education in the eligible
recipient more precisely reflects the
actual need of such individuals for
vocational education funding than
basing the formula on the number of
such individuals merely enrolled in the
eligible recipient. Due to local factors,
the relative enrollment of individuals
with limited English proficiency in the
eligible recipient may significantly
understate or overstate the enroliment
of such individuals in vocational
education. If there are relatively more
individuals with limited English
proficiency enrolled in vocational
education in an eligible recipient than in
its general enrollment, the Secretary
believes that the eligible recipient's use
of funds for the disadvantaged should
reflect that fact. On the other hand, as
explained in the final regulations, the
Secretary interprets section 203(a)(3) of
the Act and § 401.96{b) of the
regulations to establish only minimum
funding requirement; an eligible
recipient is free to use more than the
required amount to meet the vocational
education needs of individuals with
limited English proficiency. Thus, if
these were relatively more individuals
with limited English proficiency in an
eligible recipient’s general enrollment
than there were enrolled in its
vocational education program, the
eligible recipient would be free to use
more of its funds for individuals with
limited English proficiency that required,
in order to attract a greater number of
such individuals to its vocational
education program.

Comment. One commenter suggested
eliminating the “separate formula" for
distributing funds for persons with
limited English proficiency under the
Vocational Oppertunities Program for
disadvantaged individuals as well as the
requirement that these funds be
expended for such students. The
commenter felt that the expenditure of
funds for disadvantaged students,
including those with limited English
proficiency, should be based solely on
identified need.

Response. No change has been made.
Section 203{a)(3) of the Act does not
establish a “separate formula” for
distributing funds under Title II, Part A
of the Act. Funds reserved for
individuals with limited English
proficiency under Title II, Part A are
allocated to eligible recipients in
accordance with section 203(a)(2) of the

Act and § 401.96(a) of the regulations.
Section 203(a)(3) does, however, require
an eligible recipient that receives funds
reserved for disadvantaged individuals
under Title II, Part A of the Act to use at
least a minimum amount of those funds
to provide vocational education services
and activities for individuals with
limited English proficiency.

Comment. One commenter said that
the statutory reservation of funds for
individuals with limited English
proficiency might decrease the amount
of services and funds for economically
disadvantaged individuals. The
commenter recommended that a
percentage of the funds reserved for
disadvantaged individuals under section
203{a)(2) of the Act be set aside for
services for economically disadvantaged
individuals as we!l as for individuals
with limited English proficiency.

Response. No change has been made.
The Secretary has no statutory authority
to require eligible recipients to reserve
funds aliocated under section 203(a){2)
of the Act and § 401.96(a) of the
regulations for economicaily
disadvantaged individuals. Section
401.98, however, is only one of several
provisions of the regulations intended to
ensure adeqguate services and funding
for econcmically disadvantaged
individuals. For example, § 401.19(a)(12)
requires that a State ensure that the
needs of segments of the population in
the State that have the highest rates of
unemployment are thoroughly assessed
and that the needs are reflected in, and
addressed by, the State plan. Further,

§ 401.19(b)(4) requires that a State
allocate more funds under the State
Vocational Education Program to
eligible recipients in economically
depressed areas, or which have high
unemployment, than it allocates to
eligible recipients that are not in such
areas.

Comment. Several commenters asked
why, in the example following § 401.96,
the term “served” was used instead of
the term “enrolled™ which is used in the
Act,

Response. A change has been made.
In order to be consistent with the
section 203{a)(3) of the Act and
§ 401.96(b) of the regulations, the term
“served" has been changed to
“enrolled"” in the second paragraph of
the example following § 401.96.

Comment. One commenter questioned
why the example following § 401.96
includes references to enrollments in the
State when § 401.96(b), pertaining to the
amount of funds to be used for
individuals with limited English
proficiency, is based on enrcliments in
an eligible recipient.

Response. No change has been made
Section 401.96 provides two examples.
The first example illustrates the
applicalion of section 203(a)(2) of the
Act and § 401.96{a), which provide for
the allocation of funds to eligible
recipients under the Vocational
Education Opportunities Program for
disadvantaged individuals. The second
example illustrates section 203(a)(3) of
the Act and § 401.96(b), which pertain to
the reservation of such funds for
individuals with limited English
proficiency by eligible recipients.

Section 401.97 Conditions a State mus!
meetl—malching requirements for
programs for disadvantaged ndividuals.

Comment. Several commenters
thought that the use of in-kind
contributions under the Vocational
Education Opportunities Program for
disadvantaged persons, as provided by
section 502(b) of the Act, should not be
subject to the statutory requirement,
imposed by section 201{c){2) of the Act.
thal funds under that program may be
used solely for the supplemental or
additional costs of programs, services.
and activities for disadvantaged
individuals. These commenters
suggested that these sections of the Ac!
be read independently in order to
provide eligible recipients greater
flexibility in meeting the matching
requirement.

Response. No change has been made.
Section 502(b) must be read in
connection with section 201(c) of the
Act, which clearly establishes that
allowable costs, from Federal and non-
Federal sources, for disadvantaged
individuals under Title I1, Part A of the
Act are limited to the costs of
supplemental or additional staff,
equipment, materials, and services
which are not provided to other
individuals in vocational education and
are essential for disadvantaged
individuals to participate in vocational
education. There is nothing in the
language of section 502{b), or its
legislative history, that indicates that. by
permitting in-kind contributions under
the Vocational Education Opportunities
Program for disadvantaged individuals.
Congress intended to change the rules
governing allowable costs under thal
program.

Comment. Several commenters
supported the regulation that permits the
use of in-kind contributions. The
commenters felt that this regulation
would enable many schools, which
otherwise would not be able to match.
to participate in the program.

Response. No change has been made.
Congress intended that the use of in-
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kind contributions would "enable some
areas to operate programs rather than
refuse Federal funds and not serve
[disadvantaged] students most in need.”
131 Cong. Rec. H8212 (daily ed. October
24, 1985) (statement of Rep. Jeffords).

Comment. Several commenters
wanted § 401.97(b) to restrict an eligible
recipient’'s authority to use in-kind
contributions to contributions donated
by a third party.

Response. No change has been made,
Section 502(b) of the Act does not
authorize such a restriction,

Comment. Several commenters said
that the Secretary should solicit public
comment and develop guidelines to
assist State and local agencies in
determining accountable measures for
what constitutes “fairly valued" in-kind
contributions. The commenters thought
Subpart G of 34 CFR Part 74 would
provide a framework for the
development of guidelines. Other
commenters thought the Department
should provide an extremely liberal
interpretation of what in-kind
contributions are permissible, thereby
authorizing States to use the widest
possible latitude in determining what in-
kind contribution an eligible recipient
may claim.

Response. No change has been made.
The Secretary does not believe that
additional guidance is needed beyond
that provided in Subpart G of 34 CFR
Part 74, which provides for grantee and
third party in-kind contributions and
implements Office of Management and
Budget Circular A-102, and Appendix C
to 34 CFR Part 74 (“Principles for
Determining Costs Applicable to Grants
and Contracts with State and Local
Governments”), which implements
Office of Management and Budget
Circular A-87.

Comment. One commenter requested
clarification on the difference between
cash and in-kind contributions
allowable under § 401.97(b). The
commenter wondered how an eligible
recipient could provide in-kind
contributions if it did not use cash to
pay for facilities (insurance, lights, heat,
efc.), overhead, personnel, equipment,
and services.

Response. No change has been made.
Section 401.97(b) follows closely the
language of section 502(b) of the Act. As
the commenter suggests, however, an
eligible recipient's contribution toward
the cost of a project will normally be
identified in the form of an expenditure
of cash for an allowable cost, incurred
either as a direct or indirect cost. See,
for example, 34 CFR 74.51 and 74.52. The
Secretary expects that most in-kind
contributions toward the cost of
programs for the disadvantaged under

the Vocational Education Opportunities
Program will be in the form of third-
party in-kind contributions that the
eligible recipient may claim in
satisfaction of the matching
requirement. However, it is possible that
an eligible recipient might already own,
for example, an item of equipment that
would benefit its program for
disadvantaged individuals, and the use
of which would be consistent with the
additional or supplementary cost
requirement of the Act, but would not
represent a cash expenditure, The
Secretary encourages States and eligible
recipients that have specific questions
relating to section 502(b) of the Act to
contact the Division of Vocational
Education in the Office of Vocational
and Adult Education, U.S. Department
of Education.

Comment. Several commenters
thought the regulations should require
States to develop criteria which would
be used by States in approving an
eligible recipient's request to provide in-
kind contributions. The commenters
suggested that educational, employment
and training, advocacy, and parent
groups assist in developing criteria.

Response. No change has been made.
While the States are free to develop
such criteria, consistent with the Act,
the Secretary does not believe there is a
need to require all States to do so. In
any event, under section 502(b) of the
Act, the eligible recipient, not the State,
makes the initial determination that in-
kind contributions may be used, by
determining “that it cannot otherwise
provide [the non-Federal] contribution.”
However, along with its other
monitoring responsibilities, States must
ensure that in-kind contributions are
used in accordance with the Act and the
regulaticns.

Comment. Several commenters
requested that in-kind contributions be
allowed under the Vocational Education
Opportunities Program for handicapped
individuals.

Response. No change has been made.
The Act does not authorize the use of in-
kind contributions under that program.

Comment. One commenter
recommended that additional guidance
should be provided to State and local
agencies in order to prevent the use of
“soft" in-kind contributions based on
staff time proposed but not actually
devoted to a project. The commenter
thought that frequent monitoring by the
State and reporting of the actual amount
of staff time devoted to services could
satisfy the need for accountability.

Response. No change has been made.
The Secretary expects that staff services
contributed to a disadvantaged program
will normally be identified as

expenditures incurred on a direct or
indirect basis. In-kind contributions of
staff time, like other costs associated
with personal services, must be
supported by appropriate
documentation. (See Appendix C to 34
CFR Part 74 and § 74.53(d).) Further,
States and eligible recipients must
establish fiscal control and fund
accounting procedures that ensure
proper accounting of funds.

Comment. One commenter said that
guidelines are needed on how to prorate
and document a third-party in-kind
contribution which is used for
disadvantaged individuals as well as a
number of other target populations,
including single parents, displaced
homemakers, and non-traditional
students.

Response. No change has been made.
Guidance for documenting third-party
contributions may be found in Subpart
G of 34 CFR Part 74. However, it does
not appear that a third-party in-kind
contribution that is also used for a wide
variety of non-disadvantaged students
could be used by an eligible recipient to
meet the cost-sharing requirement under
the disadvantaged program because
allowable costs under the program are
limited to “supplemental or additional
staff, equipment, materials, and services
not provided to other individuals in
vocational education. . .” (Section
201(c)(2), emphasis added).

Sections 401.102 and 401.105

Conditions a State must meet—the
Consumer and Homemaking Education
Program and the Comprehensive Career
Guidance and Counseling Program,

Comment. A commenter requested
further clarification of the definition of
“State leadership activities.” The
commenter said that because State staff
perform both administrative and
leadership functions, the time devoted to
each category of activity must be
documented. The commenter said the
documentation of time is burdensome,
especially because the definition of
“State leadership"” is so vague.

Response. No change has been made.
The Secretary does not believe that a
separate, and possibly restrictive,
definition of State leadership applicable
to the Consumer and Homemaking
Education Program and the
Comprehensive Career Guidance and
Counseling Program is warranted.
However, in view of the commenter's
point the Secretary believes that some
additional guidance is desirable, As
noted in the notice of proposed
rulemaking, Secretary interprets State
leadership, for the purposes of these
programs, to include, but not be limited
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to, curriculum development activities,
personnel development activities,
technical assistance, and research
activities. The Secretary believes State
leadership could also include the
dissemination of information and the
training of teachers or counselors. While
it is not possible in all cases to
distinguish clearly between State
administrative activities and State
leadership activities, in general, the
former relate to what is required to
perform the duties of the State under the
Act properly and efficiently, while the
latter relate to State level activities

designed to promote or enhance the
quality and effectiveness of the State's
vocational education programs.
Comment. A commenter expressed
the view that State leadership activities
under the Comprehensive Career
Guidance and Counseling Program
should be explicitly defined to include
developmental counseling, personnel
development, technical assistance, and
research as primary activities,
Response. No change has been made.
The activities described by the
commenter are permissible activities
under § 401.105({b)(2). However, the

Secretary believes that States should
have the flexibility to focus on the
particular leadership activities that best
address their needs.

Comment. One commenter wanted
§ 401.105(b)(2) to be changed so that
States would be required to use funds to
provide “State leadership that is
qualified by training, certification, and
experience in guidance and counseling.”

Response. No change has been made.
Section 401.105(b){2) reflects the
language of section 333(a) of the Act.

{FR Doc. 86-15758 Filed 7-11-86; 8:45 am|
BILLING CODE 4000-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 26

| Docket No. 25034; Notice No. 86-10]

Noise Certification Standards for
Propeller-Driven Small Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTioN: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice proposes to revise
noise certification standards for
propeller-driven small airplanes by
substituting the use of actual takeoff
tests for the level flyover tests currently
specified. This proposal would revise
test procedures applicable to noise
certification tests conducted on or after
January 1, 1988. It would also revise the
noise level limit numbers to
approximate the sound levels measured
and corrected in accordance with the
current standard. These proposals result
from industry requests that certification
be more directly based upon typical in-
service noise measurements and from
studies conducted over a three year
period under the auspices of the
International Civil Aviation
Organization. In addition, the FAA
proposes to exempt both antique
airplanes and airplanes modified by the
addition of floats or skis from the
acoustical change measurement and
documentation requirements of Part 21.

pATE: Comments must be received on or

before October 9, 1986.

ADDRESSES: Comments on this proposal

maybe mailed in duplicate to:

Federal Aviation Administration, Office
of the Chief Counsel, Attn: Rules
Docket (AGC-204), Docket No. 25034,
800 Independence Avenue SW.,
Washington, DC 20591;

or deliver comments in duplicate to:
FAA Rules Docket, Room 915-G 800,
Independence Avenue SW.,
Washington, DC 20591.

All comments must be marked: Docket
No. 25034.

Comments may be examined in the
Rules Docket, Room 915-G, weekdays
except Federal holidays, between 8:30
a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CCNTACT:

Mr. Richard Tedrick, Noise Policy and

Regulatory Branch (AEE-110), Noise

Abatement Division, Office of

Environment and Energy, Federal

Aviation Administration, 800

Independence Avenue SW.,

Washington, DC 20591; telep hone (202)

755-9027.

SUPPLEMENTARY INFORMATION
Comments Invited

Interested persons are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments relating to the environmental.
energy, and economic, impact that might
result from adopting the proposals
contained in this notice are also invited.
Substantive comments should be
accompanied by cost estimates,
Commenters should identify the
regulatory docket or notice number and
submit comments, in duplicate, 1o the
Rules Docket address listed above. All
communications received on or before
the closing date for comments will be
considered by the Administrator before
taking action on this proposed
rulemaking. The proposals contained in
this notice may be changed in the light
of comments received. All comments
will be available (both before and after
the closing date for comments) for
examination in the Rules Docket for
examination by interested persons. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket. Commenters wishing
the FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 25034." The
postcard will be date/time stamped and
mailed to the commenter.

Availability of NPFRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Avistion Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
{202) 426-8058. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a capy of
Advisoery Circular No. 11-2A which
describes the application procedures.

Synopsis of the Proposal

Part 36 of the Federal Aviation
Regulations (14 CFR Part 36) contains
noise standards for aircraft type and
airworthiness certification. Appendix F
of Part 36 contains the provisions
currently applicable to propeller-driven
small airplanes. Currently, compliance
with Appendix F is determined by a
level flyover test which measures noise
and uses a calculated “correction™ that

is intended to account for differences in
aircraft performance between level
flight and takeoff. This notice proposes
to amend Part 36 by adding a new
Appendix G that would substitute actual
takeoff noise tests for the present level
flyover tests and thus eliminate the need
for the correction, The proposed rule
provides the detailed test conditions and
procedures for conducting such tests
and sets appropriate noise level limits.

The proposed noise standards, if
adopted, affect the following:

A. Certification Procedure Provisions

The NPRM would amend FAR Part 36
by adding a new Appendix G which
contains the specifications for
conducting takeoff noise certifications.
This Appendix would also contain
information on procedures for adjusting
measured noise data for the differences
in aircraft performance and acoustic
propagation between the test day and
the reference standard day. This notice
proposes to make January 1, 1988 the
effective date for the new Appendix G.

B. Noise Level Standard

This notice proposes the continued
use of the A-weighted sound level (L,)
as the noise measure for propeller-
driven small airplanes. Currently,
Appendix F uses this unit, as do most
state and local noise ordinances.
because it allows easy comparison with
other transportation noise measuring
levels. Further, instrumentation for
making these measurements is relatively
inexpensive and readily available.

The proposed noise level limit is
simply a translation of the current
Appendix F noise limit, This translation
accounts for the difference in noise level
resulting from the change in test
airspeed and from the change in
distance that the airplane is from the
microphone. As a result, the noise level
limit proposed for Appendix G is 5
decibels higher than the limit in
Appendix F. However, no change in
absolute noise level requirements is
expected o occur from this proposal.

C. Acoustical Change

FAR Part 21 would be amended to
remove the present limitations on
acoustical changes (changes that may
increase the noise of a type design after
the original version has been approved).
These limitations were based on the use
of the level flyover and, therefore, had
no provision applying to increases in
airplane weight or decreases in
performance. Now, it is proposed to use
the same acoustical change provisions
that apply to the other airplanes
{turbojets and propeller-driven airplanes
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over 12,500 pounds maximum takeoff
gross weight) that are noise certificated
using a takeoff test.

The FAA also proposes to exempt
from the acoustical change requirements
antique afrplanes (those that had flight
time before January 1, 1955) and changes
involving the addition of floats or skis.
The owners of antique aircraft often
experience difficulty in finding
airworthy parts, engines, etc. to keep
aircraft in safe operable condition. They,
therefore, often opt to make changes
based on current availability and safety.
Since the typical operator of these older
light aircraft owns only one airplane and
since these acoustical change situations
arise infrequently, the FAA does not
believe that adding noise requirements
is either economically or
environmentally justified.

Regulatory History

On December 31, 1974, the FAA
adopted noise standards (40 FR 1029) for
propeller-driven small airplanes. That
action prescribed noise standards for
the issue of normal, utility, acrobatic,
transport, and restricted type
cerlificates. The rule also prescribed
noise standards for airworthiness
certificates and restricted category
airworthiness certificates for newly
produced propeller-driven small
airplanes of older type designs. Finally,
the rule prohibited acoustical changes in
the type design of those airplanes where
those changes increased noise levels
beyond specified limits. Section 611 of
the Federal Aviation Act of 1958 (49
U.S.C. 1431), as amended by the Noise
Control Act of 1972 (Pub. L. 92-574)
provided the statutory authority for
these provisions. Notice 73-26 detailed
the amendments and was published in
the Federal Register on October 10, 1973
(38 FR 28016). A corrective amendment
was published in the Federal Register on
February 11, 1975 (40 FR 6346).

The standards adopted above were
amended (41 FR 56506; December 23,
1976) as a result of two proposals
submitted to the FAA by the
Environmental Protection Agency (40 FR
820, January 3, 1975, and 40 FR 1061;
January 6, 1975).

A further amendment (45 FR 67064,
October 9, 1980) applied to new
production previously exempt
agricultural and fire-fighting airplanes
(without flight time before January 1,
1980}, and to acoustically changed
airplanes (without flight time in the
changed design before January 1, 1980)
that had not been shown to comply with
Part 36 noise levels.

In May 1983, the International Civil
Aviation Organization (ICAO)
Committee on Aircraft Noise

recommended replacing the ICAO
flyover noise standard with a takeoff
noise standard. The rule contained in
this notice is substantially the same as
the ICAO recommendation except for
microphone placement and different
noise limits. A copy of the ICAO
recommended practice has been placed
in the docket and is available for
examination.

Need for Regulation

The current noise certification method
for propeller-driven small airplanes
approximates the noise on takeoff by
conducting lever flyovers and making
“corrections” calculated from measured
or assumed aircraft performance.
However, the ground measurements
recorded during an actual takeoff
seldom agree with the Appendix F
certificated levels. As a result, the
General Aviation Manufacturers
Association suggested that the noise
certification rules should be changed to
employ actual takeoff noise
measurements,

Although the purpose of these
proposals is to change the noise testing
procedure rather than lower the
absolute noise limitations, differences in
the climb performance capabilities of
different airplanes may cause some
airplanes to exhibit more or less noise
using a takeoff test than they exhibited
during level flight. These differences,
however, are not expected to be critical
to whether or not the airplanes are
certificated.

Additionally, under section 611 of the
Federal Aviation Act of 1958, as
amended (the Act), the FAA
Administrator, in prescribing or
amending aircraft noise regulations, is
required to consider, among other
things, whether the action is consistent
with the highest degree of safety in air
commerce and whether it is
economically reasonable,
technologically practicable, and
appropriate for the particular type of
aircraft to which it would apply. Based
upon its review of the issues involved,
the FAA believes that amendment of the
current rule proposed in this notice, if
adopted, will meet the requirements of
section 611 of the Act.

Rule Structure and Timing

As a part of this proposal, the FAA
would add a new Appendix G to Part 36.
This appendix would be structured
along the general lines of the current
Appendix F which contains the
requirements for certificating propeller-
driven small airplanes using the level
flyover test. While both procedures
share some common elements (for
instance, the use of the A-weighted

decibel as the unit of noise measure),
the proposed differences are so
pervasive that concern for the clarity of
the resulting regulation requires the use
of a separate appendix.

Similarly, to simplify questions on the
applicability of each procedure, the FAA
proposes to require the use of Appendix
G for all tests conducted on or after
January 1, 1988, regardless of the date of
application for type certification. This
will reduce the regulatory burden that
would have been imposed on applicants
if different standards and different tests
were required for various airplanes in
the same product line or even differing
models of the same airplane type.
Appendix F would be removed from
FAR Part 36 after January 1, 1988.

Analysis of the Proposed Amendments

The proposal to establish a takeoff
test procedure for the noise certification
of propeller-driven small airplanes
would revise existing Parts 21 and 36 to
the Federal Aviation Regulations (14
CFR Parts 21 and 36). Eight substantive
changes, including the addition of one
appendix to Part 36, are proposed as
follows:

1. Section 21.93 defines those changes
to an aircraft type design (acoustical
changes) that require recertification for
noise. Recertification for those
“acoustical changes’ for propeller-
driven small airplanes is now limited to
(a) changes on removal of mufflers or
similar noise-control components or (b)
increases in installed power or propeller
tip speed. This notice proposes to
remove those limitations on the
definition of acoustic change. The
proposal requires that any voluntary
change in the type design of an airplane
which increases the noise levels of that
airplane is an “acoustical change". This
change aligns the propeller driven small
airplane “acoustic change” definition
with that used by all other propeller-
driven airplanes.

The FAA also proposes to amend
§ 21.93 to eliminate the need to
recertificate for noise certain antique
airplanes and airplanes which add (or
substitute) floats or skis to already
certificated aircraft configured for
landings and takeoffs on land. The
proposed definition of antique would
limit this relief to U.S. registered
airplanes with flight time prior to
January 1, 1955. As such, this proposal
parallels the exception in § 45.22(b)
granted to antique aircraft from
nationality and registration marking. No
change in airworthiness (safety)
requirements is proposed in this notice,

2. Two additional technical
publications are proposed for
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incorporation by reference in § 36.6. The
publications contain technical
specifications for noise measurement
and analysis equipment and are
available from the International Electro-
technical Commission. These additional
publications are also available for
inspection in the Docket for this Notice.

3. Section 36.9 would be amended to
provide that noise tests conducted for
acoustical changes should be performed
in accordance with the inslructions in
§ 36.501. At present § 36.9 requires
cempliance with Appendix F. However,
proposed § 36.501 will direct applicants
to the appropriate appendix.

4. Section 36.501 would be amended to
expand the function of this section to
direct applicants for amended type
certificates to the appropriate noise limit
in either Appendix F or Appendix G.

5. Paragraphs (b) and (c) of § 36.501
would be amended to direct applicants
for both new and amended type
certificates to the appropriate
regulation. The amendment proposes to
make January 1, 1988, the date on or
after which all noise certification tests
for propeller-driven small airplanes
would be conducted using the methods
and procedures of the proposed new
Appendix G. All tests completed before
that data would use Appendix F. The
noise levels appropriate to each
procedure are contained in the
applicable appendix.

6. The title of Appendix F would be
changed to reflect that it contains only
the flyover test requirements for
propeller-driven small airplanes.

7. Similarly, the description of the
scope of Appendix F, contained in F36.1,
would be amended to reflect its
proposed new status.

8. A new Appendix G would be added
to FAR Part 36. It would have the
following features:

Part A—General

The scope of Appendix G is specified
in section G36.1. As proposed, the
appendix would prescribe procedures
and noise levels applicable to tests for
noise certification of propeiler-driven
small airplanes conducted on or after
January 1, 1988. Prior tests for propeller-
driven small airplanes would be
performed under Appendix F,

Part B—Noise Measurement

Section G36.101 would specify the
general conditions for takeoff tests.
These include both the physical
conditions for the noise measurement
field and the meteorological “test
window". This notice proposes to

enlarge the meteorological window over’

that which is allowable under Appendix
F. Specifically, the temperature and

relative humidily limits would be
broadened to those currently allowable
for large propeller-driven and turbojet
powered aircraft. These broadened
limits would decrease the costs to
applicants of waiting for acceptable
weather conditions before starting tests.
The wind limit would be changed to
include both a total wind limit and a
limit on cross-wind velocity. Currently,
Appendix F has only a total wind limit
plus a requirement to align the airplane
flight direction within 15 degrees of
the wind under certain circumstances.
Obviously, the current provision does
not address all the requirements
necessary for the conduct of takeoff
tests in which the airports are aligned
with runways.

In section G36.103, the acoustical
measurement system is specified. Since
the noise unit chosen for Appendix G is
the same as for Appendix F, no changes
in this section are proposed.

Section G36.105 is similar to the
corresponding section of Appendix F.
Additionally, some further technical
guidance is provided. Two additional
documents from the International
Electro-technical Commission are
incorporated by reference. A reference
to the calibration procedures contained
in Appendix A is also added in order to
clarify the requirements in this area. The
section also broadens the means of
recording sound level data by adding
two more categories of acceptable
instrumentation, graphic level recorders
and sound level meters. These additions
should increase the flexibility of the rule
and lower costs to the applicant. Use of
an expensive windscreen would be
required when the winds are over 5
knots. This will improve the signal-to-
noise ratio on windy days, improve data
and increase the number of lest days
available to applicants with quiet
aircrafl.

Section G36.107 specifies the
requirements for noise measurement
procedures, including the overhead
direction that the microphone must be
pointed during the takeoff. The
orientation of the microphone sensing
elements during the test must be related
to the direction from which the sound
was coming during calibration.
Similarly, the recorder must be
calibrated within 10 decibels of the full-
scale value. Both of these requirements
are intended to ensure that differences
between measurement systems will not
affect measured sound levels.

The data recording, reporting and
approval requirements are found in the
proposed section G36.108. This section
provides guidance on the types and
extent of data necessary for noise
certification. It includes information on

the equipment and its response. in
addition to meteorological and
topography features that might affect
noise measurements, aircraft
performance, and noise levels. It is
particularly important for takeoff noise
test that information be gathered on
aircraft performance and position when
the airplane is directly over the
microphone. Standard day performance
is also necessary to provide the
technical basis for adjustment of the
measured noise to a common reference
base.

Section G36.111 specifies airplane
flight procedures. Distances are based
from the microphone location at the
noise measuring site. Specifically, the
start of takeoff roll must be 8200 feet
from the noise measuring site and the
aircraft must pass over it within ten
degrees fom the vertical and within
twenty percent of the reference
(standard day) altitude. The reference
day that is proposed is a no-wind, sea
level day at 59 °F and 70 percent relative
humidity. The 59 °F standard is the same
standard used for calculating aircraft
performance for the airworthiness part
of certification. By using this value
(rather than the 77 °F used in Appendix
F), applicants will not need to re-compulte
the performance of their aircraft solely
for noise certification purposes. Such
calculations are not currently necessary
under Appendix F since aircraft noise
during level flyover can generally be
assumed to be independent of
temperature.

Part C—Data Corrections

Section (G36.201 contains the technical
specifications for the corrections to
measured data necessary under
Appendix G. Corrections would be
required to convert the data to standard
reference conditions for (1) atmospheric
absorption, (2) noise path length
differences caused by conditions such
as changes in altitude, (3) propeller tip
speed, and (4) engine power. This
section proposes to not reguire
correction for atmospheric absorption if
the test is conducted within a “no-
correction’ window {iemperature
between 50 and 95 °F and relative
humidity between 45 and 95 percent). A
similar “no-correction’ window is
provided for certain tests conducted
within five percent of the reference
power.

Section G36.203 would require the
measurement point to be overflown at
least six times in order to get enough
measurements for a statistically valid
average sound level. Further, the
variation of these flights must be such
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that the confidence limit does not
exceed 1.5 decibels.

Part D—Noise Limits

The noise level limits proposed for the
takeolf tests of propeller-driven small
airplanes are contained in § G35.301.
Below 1320 pounds, the noise would not
be allowed to exceed 73 dB(A). Above
3300 pounds, the noise could not be
more than 85 dB(A). Between these
weights, the limit would vary lineary at
a rate of 1 dB{A) for each 166 pounds.

These limits would apply to all tests
conducted on or after January 1, 1988 for
noise certification for a new or amended
type certificate. While this section is
intended to provide for the smooth
transition to the different test procedure
on the specified date, it is not intended
to require additional testing for any
certificate (including the continued
issuance of airworthiness certificates)
belyond the requirements of the present
rule,

Regulatory Impact Evaluation

The FAA conducted a detailed
regulatory evaluation which is included
in the regulatory docket. This evaluation
reviews all proposed changes to Parts 21
and 36. The FAA determined that the
NPRM involves proposed rulemaking
which is not considered to be significant
as defined in Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and is not major as defined in
Executive Order 12201,

Little or no increase in costs would
result from the proposed changes in
certification procedures. Such costs,
when they occur, would result from
limits on future versions of existing
aircraft types where those affected
aircraft types demonstrate poarer-than-
average climb capabilities during
takeoff.

The FAA invites comments on the
regulatory evaluation which is included
in the Docket.

Regulatory Flexibility Determination

As detailed in the evaluation, the
costs and benefits associated with these
proposed changes to FAR Parts 21 and
36 will accure principally to the
operators of propeller-driven small
aircraft. While a few of these operators
are corporations, approximately 90% fall
under the definition of small entities.
The cost differential would be expected
to be under $500 per aircraft per year for
those aircraft subject to the proposed
regulation, However, because the rule
would not affect current production
aircraft unless their designs were
changed after January 1, 1988, less than
five percent of the identified small

entities are expected to be affected
directly.

Therefore, the FAA certifies that the
proposal, if promulgated, will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Analysis

Pursuant to Department of
Transportation “Policies and Procedures
for Considering Environmental Impacts”
(FAA Order 1050.1D), the FAA has
determined that this proposal would not
constitute a major Federal action
significantly affecting the quality of the
human environment. The proposed
amendment would have no net effect on
noise levels around airports, including
those used exclusively for general
aviation. Therefore, no environmental
assessment or environmental impact
statement is necessary.

Trade Impact Analysis

Little or no impact on U.S. or foreign
trade would occur if this proposal were
adopted, since the proposed Appendix G
does not differ in stringency from the
current Appendix F and the costs of
conducting the certification tests are
roughly equal. Absent the rule, U.S.
propeller-driven small aircraft exports
may be placed at 8 competitive cost
disadvantage since each model would
be required to meet ICAQ standards.
The cost of multiple certifications would
result in either higher selling prices or
lower profits to U.S. manufacturers.

List of Subjects
14 CFR Part 21

Aircraft, Aviation safety, Exports,
Imports, Reporting and recordkeeping
requirements,

14 CFR Part 36
Agriculture, Aircraft, Noise control.
The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend Parts
21 and 36 of the Federal Aviation
Regulations (14 CFR Parts 21 and 38) as
follows:

PART 21—{AMENDED]

1. The authority citation for Part 21
would be revised to read as follows:

Authority: 49 U.S.C. 1344, 1348(c), 1352,
1354(a). 1355, 1421 through 1431, 1502,
1851(b)(2), 42 U.S.C. 1857F-10, 4321 el seq.;
E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983.)

2. By amending § 21.93 by revising
paragraph (b}(3) to read as follows:

§21,93 Classification of changes in type
design.

(b) L

(3) Propeller driven small airplanes in
the normal, utility, acrobatic, transport,
and restricted calegories, except for
airplanes that are:

(i) Designated for “agricultural aircraft
operations” [as defined in § 137.3 of this
chapter, effective January 1, 1966), or

(ii) Designated for dispensing fire
fighting materials to which § 36.1583 of
this chapter does not apply, or

(iii) U.S. registered, and that had flight
time prior to January 1, 1955 or

(iv) Land configured aircraft
reconfigured with floats or skis. This
reconfiguration does not permit further
exception from the requirements of this
section upon any acoustical change not
enumerated in § 21.93(b).

3. The authority citation for Part 36
would be revised to read as follows:

Authority: 49 U.S.C. 1344, 1348, 1354(a),
1355, 1421, 1423, 1424, 1425, 1428, 1429, 1430,
1431(b), 1651(b)(2), 2121 through 2125; 42
U.S.C. 4321 et seq.; E.O. 11514, 48 US.C.
108(g) (Revised Pub. L. 97448, January 12,
1983).

4. By amending § 36.6 by adding new
paragraphs [c)[1), [iii), and [iv) to read
as follows:

PART 36—|AMENDED]
§36.6 Incorporation by reference.

* . . - -

(c’ R %

(l] LA B

(iii) IEC Publication No. 651, entitled
“Sound Level Meters," dated 1979.

(iv) IEC Publication No. 561, entitled
“Electro-acoustical Measuring
Equipment for Aircrafl Noise
Certification,” dated 1976.

- - - * .

5. By revising § 36.9 to read as
follows:

§ 36.9 Acoustical change: Propeller-driven
small airplanes.

(a) For propeller-driven small
airplanes in the normal, utility,
aerobatic, transport, and restricted
categories for which an acoustical
change approval is applied for under
§ 21.93(b) of this chapter after January 1,
1975, the following apply:

(b) If the airplane was type
certificated under this Part prior to a
change in type design, it may not
subsequently exceed the noise limits
specified in § 36.501 of this Part.

(c) If the airplane was not type
certificated under this Part prior to a
change in type design, it may not exceed
the higher of the two following values:
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{1) The noise limit specified in
§36.501 of this part, or

(2) The noise level created prior to the
change in type design, measured ard
corrected as prescribed in § 36.501 of
this part.

§36.501 |Amended|

6. By amending paragraph (a)(1) of
§ 36.501 by revising the words “type
certificate” to read “new or amended
type certificate.”

7. By revising paragraphs (b) and (c}
of § 36.501 to read as follows:

. . . . -

(b) For aircraft covered by this
subpart for which certification tests are
completed before January 1, 1988,
compliance must be shown with noise
levels as measured and prescribed in
Parts B and C of Appendix F, or under
approved equivalent procedures. It must
be shown that the noise level of the
airplane is no greater than the
applicable limit set in Part D of
Appendix F.

(c) For aircraft covered by this
subpart for which certification tests are
not completed before January 1, 1988,
compliance must be shown with noise
levels as measured and prescribed in
Part B and C of Appendix G, or under
approved equivalent procedures. It must
be shown that the noise level of the
airplane is no greater than the
applicable limit set in Part D of
Appendix G.

8. By revising the title of Appendix F
of Part 36 to read as follows:

Appendix F—Flyover Noise
Requirements for Prepeller-Driven Small
Airplanes Certification Tests Before
January 1, 1988

9. By revising section F36.1 of
Appendix F of Part 36 to read as follows:

Section F36.1 Scope. This appendix
prescribes limiting noise levels, and
procedures for both measuring noise and for
correcting noise data for the propelier
driven small airplanes specified in §§36.1
and 36.501(a).

10. By adding a new Appendix G to
Part 36 to read as follows:

Appendix G—Takeoff Noise
Requirements for Propeller-Driven Small
Aircraft for Certification Tests on or
After January 1, 1988

Part A—CGeneral
Sed.

G36.1
Part B—Noise Measurement

(G36.101 General Test Conditions.
(36103 Acoustical measurement system.

Scope.

(G36.105 Sensing, recording and reproduction
equipment.

(38,107 Noise measurement procedures,

(G36.109 Data recording, reporting and
approval.

G36.111 Flight procedure.

Part C—Data Corrections

(36.201 Corrections to Test Results.
G36.203 Validity of results.

Part D—Noise Limits
(36.301 ‘Aircraft noise limits.
Part A—General

Section Ga6.1 Scope. This appendix
prescribes limiting noise levels and
procedures for measuring noise and adjusting
these data to standard conditions, for
propeller driven small airplanes specified in
§§ 36.1 and 36.501(b).

Part B—Noise Measurement

Sec. G36.101 General Test Conditions.

(a) The test area must be relatively flat
terrain having no excessive sound absorption
characteristics such as those caused by thick,
matted, or tall grass, by shrubs, or by wooded
areas. No obstructions which significantly
influence the sound field from the airplane
may exist within a conical space above the
measurement position, the cone being defined
by an axis normal to the ground and by a
hulf-angle 75 degrees from the normal ground
axis.

(b) The tests must be carried out under the
following conditions:

(1) No precipitation.

(2) Ambient air temperature between 36
and 95 degrees F (2.2 and 35 degrees C),

(3) Relative humidity and ambient
temperature is such that the sound
attenuation in the one-third octave band
centered at 8 kHz is not greater than 12 dB/
100 meters and the relative humidity is
between 20 percent and 95 percent,
inclusively:

(2) Reported wind may not be above 10
knots (19 km/h) and cross wind not above 5
knots (8 km/h), using a 30-second average:

(5) No temperature inversion or anomalous
wind condition that would significantly alter
the noise level in the airplane when the noise
is recorded at the required measuring poinl,
and

(6) The metearological measurements must
be made between 10 ft; (3 m) and 33 ft. (10 m)
of the surface. If the measurement site is
within 1 n.m. of an airport meteorclogical
stalion, measurements from that station may
be used.

{c) The flight tes! procedures. measuring
equipment, and noise measurement
procedures must be approved by the FAA.

(d) Sound pressure level data for noise
evaluation purpeses must be obtained with
acoustical equipment that complies with sec
(36.103 of this appendix.

Sec. G36.103 Acoustical Measurement
System.

The acoustical measurement system must
consist of approved equipment equivalent to
the following:

{a) A microphone system with frequency
response compatible with measurement and

analysis system accuracy as prescribed in
sec. G36.105 of this appendix.

(b) Tripods or similar micrephone
mountings that minimize interference with
the sound being measured.

(c) Recording and reproducing equipment
characteristics, frequency response, and
dynamic range compatible with the response
and accuracy requirements of Sec. G36.105 of
this appendix.

(d) Acoustic calibrators using sine wave or
breadband noise of known sound pressure
level. If broadband noise is used, the signal
must be described in terms of its average and
maximum root-mean-square (rms) value for
non-overload signal level.

Sec. G36.105 Sensing, Recording. and
Reproducing Equipment.

{a) The noise produced by the airplane
must be recorded. A magnetic tape recarder,
graphic level recorder, or sound level meter is
acceptable when appreved by the regional
certification authority.

{b] The characteristics of the complete
system must comply with the
recommendations in International Electro-
technical Commission {IEC) Publications No.
651. entitled “Sound Level Meters” and No.
561, entitled “Electro-acoustical Measuring
Equipment for Aircraft Noise Certification”
as incorporated by reference under § 36.6 of
this Part.

(c) The response of the complete system to
a sensibly plane progressive sinuscidal wave
of constant amplitude must be within the
tolerance limits specified in IEC Publication
No, 651, over the frequency range 45 to 11,200
Hz.

(d) If limitations of the dynamic range of
the equipment make it necessary, high
frequency pre-emphasis must be added to the
recording channel with the converse de-
emphasis on playback. The pre-emphasis
must be applied such that the instantaneous
recorded sound pressure level of the noise
signal between 800 and 11,200 Hz does not
vary more than 26 dB between the maximum
and minimum one-third octave bands.

(e) The output noise signal must be read
through an “A" filter with dynamic
characteristics designated “slow” as defined
in IEC Publication No. 851. A graphic level
recorder, sound level meter, or digital
equivalent may be used.

(f] The equipment must be acoustically
calibrated using facilities for acoustic free-
field calibration and if analysis of the tape
recording is requested by the Administrator.
the analysis equipment shall be electronically
calibrated by a method approved by the
FAA. Calibrations shall be performed, as
appropriate, in accordance with paragraph
A36.3le) of Appendix A of this Part.

{g) A windscreen must be employed with
the microphone during all measurements of
aircraft noise when the wind speed is in
excess of 5 knots {9 km/hr).

Sec. G36.107
Procedures.

{a) The microphones must be oriented in &
known direction so that the maximum sound
received arrives as nearly as possible in the
direction for which the microphones are
calibrated. The microphone sensing elements

Noise Measurement
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must be approximately 4 ft. {1.2m) above
ground.

(b) Immediately prior to and after each test,
a recorded acoustic calibration of the system
must be made in the field with an acoustic
calibrator for the purposes of checking
system sensilivity and providing an aceustic
reference level for the analysis of the sound
level dala. IT a tape recorder or graphic level
recorder is used, the frequency response of
the electrical system must be determined at a
level with 10 dB of the full-scale reading used
during the test, utilizing pink or
pseudorandom noise.

(c) The ambient noise, including both
acoustical background and electrical noise
measurement systems, must be recorded and
determined in the test area with the system
gain set at levels which will be used for
aircraft noise measurements, If aircraft sound
pressure levels do not exceed the background
sound pressure levels by at least 10 dB(A), a
takeoff measurement point nearer to the start
of takeoff roll must be used and the results
must be adjusted to the reference
measurement point by an approved method.

Sec. G36.109 Data Recording. Reporting,
and Approval.

(a)} Data representing physical
measurements or adjustments to measured
data mus! be recorded in permanent form and
appended to the record, except that
corrections to measurements for normal
equipment response deviations need not be
reported. All other adjustments must be
approved. Estimates must be made of the
individual errors inherent in each of the
gperﬂtions employed in obtaining the final

ata.

(b) Measured and corrected sound pressure
levels obtained with equipment conforming to
specifications described in Sec. G36.105 of
this appendix must reported.

() The type of equipment used for
measurement and analysis of all acoustical,
airplane performance, and meteorological
data must be reported.

(d) The following atmospheric data,
measured immediately before, after, or during
each test at the observation points prescribed
in Sec. G36.101 of this appendix must be
reported:

(1) Air temperature and relative humidity.

(2) Maximum and average wind velocities
and directions for each run.

(e) Comments on local topography, ground
cover, and events that might interfere with
sound recordings must be reported.

() The aircraft position relative to the flight
path reference point must be determined by
an approved method independent of normal.
flight instrumentation, such as radar tracking,
theodolite triangulation, or photographic
scaling techniques.

(8) The following airplane information must
be reported:

(1) Type, model, and serial numbers (if any)
of airplanes, engines, and propellers;

(2) Any modifications or nonstandard
equipment likely to affect the noise
characleristics of the airplane;

(3) Maximum certificated takeoff weight;

(4) For each overflight, airspeed and air
temperature at the flyover altitude over the
measuring site determined by properly
calibrated instruments;

(5} For each overflight, engine performance
as manifold pressure or power, propeller
speed (rpm) and other relevant parameters,
Each partameler must be determined by
properly calibrated instruments:

(6) Alirspeed, position, and peffarmance
data necessary to make the corrections
required in Sec. G36.201 of this appendix
must be recorded by an approved method
when the airplane is directly over the
measuring site.

Sec. G36.111  Flight Procedures.

{a) The noise measurement point is on the
extended centerline of the runway at a
distance of 8200 ft (2500 m) from the start of
takeoff roll. The aircraft must pass over the
measurement point within +10 degrees from
the vertioal and within 20% of the reference
altifude.

{(b) The reference procedures must be
calculated for the following atmospheric
conditions:

(1) Sea level atmospheric presure of 1013.25
mb (013.25 hPa);

(2) Ambient air temperature of 59 °F (15

(3) Relative humidity of 70 percent; and

(4) Zero wind.

(c) The takeoff reference flight path must
be calculated assuming the following two
segments:

(1) First segment.

(A) Takeoif power must be used from the
brake release point to point at which the
height of 50 f{ (15 m) above the runway is
reached.

(B) A constant takeoff configuration
selected by the applicant must be maintained
through this segment.

(C) The maximum weight of the airplane at
brake-release must be the maximum for
which noise certification is requested.

(D) The length of this first segment must
correspond to the airworthiness approved
value for a takeoff on a level paved runway
{or the corresponding value for-seaplanes).

(2) Second segment.

(A) The beginning of the second segment
corresponds to the end of the first segment.

(B) The airplane must be in the climb
configuration with landing gear up, if
retractable, and flap setting corresponding to
normal climb position throughout this second
segment.

(C) The speed must be the speed for the
best rate of climb (Vy),

(D) Maximum continuous installed power
and rpm for variable pitch propeller(s). For
fixed pitch propeller(s) the maximum power
and rpm that can be delivered by the
engine(s) must be maintained throughout the
second segment.

Part C—Data Corrections

Sec. G36.201 Corrections to Test Results.

(a) These corrections take account of the
effects of:

(1) Differences in atmospheric absorption
between meteorological test conditions and
reference conditions.

(2) Differences in the noise path length
between the actual airplane flight path and
the reference flight path.

(3) The change in the helical tip Mach
number between test and reference
conditions.

(%) The change in the engine power
between test and reference conditions.

(b) Atmospheric absorption correction is
requirved for noise data obtained when the
temperature is outside the range of 50 to 95
degrees F (10 to 35 degrees C), when the
relative humidity is outside the range of 45
and 95 percent. Noise data outside the
applicable range must be corrected to 77
degrees F and 70 percent relative humidity by
amethod approved by the FAA.

{c] Mach number and power corrections
mus! be made if:

{1) The propeller is a variable pitch type, or

(2) The propeller is fixed pitch type and the
test power is not within 5 percent of the
reference power.

{d) When the tests conditions are outside
those specified, corrections must be applied
by an approved procedure or by the following
simplified procedure:

(1) Measured sound levels must be
corrected from test day meteorological
conditions to reference conditions by adding
an increment equal to
Delta (M) = (a — 0.7) H;/1000
when Hy is the height in feet of the test
aircraft when directly over the noise
measurement point and is a the rate of
absorption for the test day conditions at 500
Hz as specified in SAE ARP 868A, enlitled
“Standard Values of Atmospheric Absorption
as a function of Temperature and Humidity
for use in Evaluating Aircraft Flyover Noise"
as incorporated by reference under § 36.8 of
this Part,

(2} Measured sound levels in decibels must
be corrected for height by algebraically
adding an increment equal to
Della [1)=22 lOg (Hf/}lu)
where Hy is the height of the test aircraft
when directly over the noise measurement
point and Hyg is the reference height.

(3) Measured sound levels in decibels must
be corrected for helical tip Mach number by
algebraically adding an increment equal to:
Delta (2) = k log (M/M,)
where My and My, are the test and reference
helical tip Mach numbers, respectively. The
value of k may be determined from approved
data from the test aircraft. A nominal value
of k=150 may be used when M; is smaller
than Mg; no correction is be made when My is
larger than M. The reference helical tip
Mach number M;, is the Mach number
corresponding to the reference conditions
(RPM, airspeed, temperature) above the
measurement point.

(4) Measured sound levels in decibels must
be corrected for engine power by
algebraically adding an increment equal to:

Delta (3)=17 log (Pa/Py)
where Py and Py are the test and reference
engine powers respectively.

Sec. G36.203 Validity of Results,

(a) The measuring point must be overflown
al least six times. The test results must
produce an average noise level (Lyn..) value
within a 90-percent confidence limit. The
average noise level is the arithmetic average
of the corrected acoustical measurements for
all valid test runs over the measuring point.




25506

Federal Register / Vol. 51, No. 134 / Monday, July 14, 1986 / Proposed Rules

(b) The samples must be large enough to
establish statistically a 90-percent confidence
limit not exceeding +1.5 db(A). No test
results may be omitted from the averaging
process unless omission is approved by the
FAA.

Part )—Noise Limits
Sec. G36,301

{a) Compliance with this section must be
shown with noise data measured and
corrected as prescribed in Parts B and C of
this appendix.

(b) For air planes for which application for
a new or amended type certificate is made on
or after January 1, 1988, the noise level must
not exceed 73 dB{A) up to and including
aircraft weights of 1,320 pounds (600 kg}. For
weights greater than 1,320 pounds up to and

Aireraft noise limits.

including 3,300 pounds (1,500 kg) the limil
increases at the rate of 1 dB/166 pounds (1
db/75 kg) to 85 dB{A) at 3.300 pounds, after
which it is constant at 85 dB(A) up to and
including 12,500 pounds.

(Secs. 313{a), 603, and 611(b), Federal
Aviation Act of 1958 as amended (48 U.5.C.
§8 1354(a), 1423, and 1431(b)); sec. 6(c),
Department of Transportation Act (49 U.S.C.
§ 1655 (c)}; Title I, National Environmental
Policy Act of 1960 (42 U.S.C. §§ 4321 et seq.);
Executive Order 11514, March 5, 1970 and 14
CFR 11.45).

Note: For reasons discussed earlier in the
preamble, the FAA has determined that this
document: (1) involves a proposed regulation
which in not major under Executive Order
12291, (2) is not a significant rule pursuant to
the Department of Transportation Regulatory

Policies and Procedures (44 FR 11034;
February 26, 1979), and (3) it is certified under
the criteria of the Regulatory Flexibility Act
that this is a proposed rule. as promulgated
will not have a significant impact on a
substantial number of small entities. In
addition, this proposal, if adopted, would
have little or no impact on trade
opportunities for U.S. firms doing business
overseas or for foreign firms doing business
in the United States.

Issued in Washington, DC on July 7, 1986.
Norman H. Plummer,
Director of Environment and Energy, AEE-1.
[FR Doc. 86-15569 Filed 7-11-86: 8:45 am]
BILLING CODE 4910-13-M
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Part VI

Departm

Commerce

37 CFR Part 401

ent of

Rights to Inventions Made by Nonprofit
Organizations and Smail Business Firms;
Interim Final Rule
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DEPARTMENT OF COMMERCE Department is requesting public implementation of Chapter 18 of Title 35,
comments on this Final Interim Rule. U.S.C. was not accepted because il

37 CFR Part 401 Comments should be sent to the address  would be inconsistent with the law and

IDocket No. 41278-6009]

Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms

AGENCY: Assistant Secretary for
Productivity, Technology and
Innovation, Commerce.

ACTION: Interim final rule.

SUMMARY: Pub. L. 98-620 amended
Chapter 18 of Title 35, United States
Code, dealing with patent rights in
inventions made with Federal funding
by nonprofit organizations and small
business firms. [t also reassigned
responsibility for the promulgation of
regulations implementing 35 U.S.C. 202-
204 and the establishment of standard
funding agreement provisions from the
Office of Management and Budget
(OMB) to the Secretary of Commerce.
This regulation, to appear at 37 CFR Part
401, establishes such implementing
regulations and standard funding
agreement provisions.

DATES: July 14, 1986. Comments by:
September 12, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Norman Latker, Director, Federal
Technology Management Policy
Division, Office of Productivity,
Technology and Innovation, U.S.
Department of Commerce, Room 4837,
Washington, DC 20230. Phone: 202-377~
0659.

SUPPLEMENTARY INFORMATION:
Background

Pub. L. 98-620 amended Chapter 18 of
Title 35, United States Code, and
assigned regulatory authority to the
Secretary of Commerce. The Secretary
has delegated his authority under 35
U.S.C. 206 to the Assistant Secretary for
Productivity, Technology and
Innovation. Section 206 of Title 35 U.S.C.
requires that the regulations and the
standard funding agreement be subject
to public comment before their issuance.
Accordingly, on April 4, 1985, the
Assistant Secretary published a notice
of proposed rulemaking in the Federal
Register (50 FR 13524) for public
comment. As noted at that time, the
regulation closely follows OMB Circular
A-124 which the regulation will replace.
Differences between the proposed rule
and the Circular were highlighted in
Supplementary Information
accompanying the notice of proposed
rulemaking.

Additionally, to comply fully with
section 206 of Title 35 U.S.C., the

listed in the “FOR FURTHER INFORMATION
CONTACT" section above. Comments
received by September 12, 1986 will be
considered in promulgating a final rule.
Copies of all comments received are
available for public inspection in the
Department’s Central Reference Records
Inspection Facility (CRRIF), room 6628
in the Hoover Building. Information
about the availability of these records
for inspection may be obtained from
Mrs. Hedy Walters at (202) 377-3271.

Treatment of Substantative Comments
on Regulation Provisions

Twenty-three comments from
seventeen different sources were
received on the proposed rule in
response to the April 4 notice. The
substantative issues raised in the
twenty-three comments will first be
discussed as they refer to the specific
sections of the proposed regulation.
General comments on issues not
mentioned in the regulation will be
discussed later in this Supplementary
Information Section.

Section 401.1{a}—Two comments
were received on this subject. One
suggested adding a sentence alerting
readers to the fact that the regulation
also includes policy guidance
concerning the administration of funding
agreements that predate the effective
date of the regulation. This was done.

The second comment suggested the
reference to the statute implemented by
this regulation should be to 35 U.S.C.
200-206 and 212 rather than just 202-204.
This suggestion was rejected as
authority granted the Secretary of
Commerce by 35 U.S.C. 206 is limited to
issuing regulations related only to
seclions 202-204.

Section 401.1{d)—Several comments
from federal agencies suggested
rewriting the first part of this section to
better reflect the relationship of this
regulation, agency regulations, and the
FAR system. One agency suggested the
regulation should permit agency-
initiated deviations without approval by
the Secretary of Commerce. This was
rejected as being inconsistent with the
statute’s requirement to develop a
standard patent rights clause. However,
the need to obtain approval by the
Secretary of Commerce of certain
deviations requested by contractors has
been eliminated and it has been made
clear that modification and tailoring of
clauses, as authorized elsewhere in the
regulation, are not considered
“deviations."”

The suggestion by two agencies that
the FAR be used as the regulatory

Congressional intent.

It was also suggested that limitations
on deviations were too strict and that
the more liberal deviation procedures of
the FAR system should be adopted. This
was not accepted.

As a result of one agency comment,

§ 401.1(d) has been revised to specify
when regulations should be submitted to
the Secretary for review.

One agency suggested that the
opening sentence of § 401.1{d) be
deleted or amended as it “may throw
the validity of every other regulation
implementing Pub. L. 98-620 into doubt
since lack of coverage of a point by the
Commerce regulations could suggest
that no coverage is permitted.” It is, in
fact, the purpose of § 401,1(d) and the
statute to override inconsistent
regulations. That is also why il is
directed that all regulations
supplementing this part be submitted to
the Secretary for review for consistency.
The Department of Commerce will work
with those responsible for Part 27 of the
FAR system to ensure that it is
consistent with this regulation.

Section 401.2{a)—A comment
suggested that the definition of “funding
agreement” include language removing
35 U.S.C. 212 from its coverage. This
concern has been dealt with in
§§ 401.1(a) and 401.3(a) which exclude
35 U.S.C. 212 awards.

Section 401.2(h)}—A comment
suggested that the word “possession” be
added in the definition of "nonprofit
organizations’ after the word “state.”
This has not been done as the statutory
definition does not include the word
“possession.” The need for seeking an
amendment to the act is being studied.

Section 401.3{a)(2)—One agency
comment raised the question of whether
the exceptional circumstance provision
of 35 U.S.C. 202({a)(ii) can be used to
excep! from contractor ownership a
class of research contracts and all their
resulting inventions on the grounds that
national security may require
classification of some of the results of
the research. Three responding agencies
believed the general principle of
contractor ownership should be
preserved as it does not preclude the
advanced classification of research
contracts and their resulting inventions
for national security reasons under
provisions of law other than 35 U.S.C.
202(a)(ii). Agencies are encouraged to
use established national security
classification procedures set out in
regulation and Executive Order to
protect from public disclosure those
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inventions which pose security risks.
These procedures allow the contractor
to elect to retain title to such inventions.
Thus, if at some later date security
classification is lifted the contractor can
immediately commence
commercialization. However, it is
recognized that in some limited
situations agencies may be able to use
national security to justify an alternate
ownership provision under the
exceptional circumstance paragraph of
35 U.S.C. 202{a)(ii). In such cases
provision must be made to permit the
contractor to elect ownership if there is
no security classification of a reported
invention by the agency within six
months. Accordingly, § 401.3(b) provides
that should an agency exercise an
exceptional circumstance exception
under § 401.3(a}(2) and include
provisions to own inventions on the
basis of national security, the contractor
shall be entitled to own any invention if
the agency does not classify the
contractor's invention report within six
months of the date it is reported to the
agency, or within the same period the
Department of Energy does not, as
authorized by regulation, law, Executive
Order or implementing regulations
thereto, prohibit unauthorized
dissemination of the invention.
Contracts in support of DOE's naval
nuclear propulsion program are exempt
from this paragraph.

Section 401.3(b)—Two agency
comments suggested that the
requirement to use the standard clause
with modifications, even when
exceptions under subsection 202(a) are
invoked, is too restrictive. The language
of the Act, particularly the introduction
to 35 U.S.C. 202(c), makes no distinction
between funding agreements under
which the contractor retains the right to
elect title and those in which this right
has been curtailed through one of the
exceptions. A standard clause will
promote maximum uniformity and
assurance that small business and
nonprofit contractors understand their
obligations.

Section 401.3{e)—Comments were
requested on whether determinations of
class exceptions should be allowed. One
comment stated that the law
contemplates case-by-case exceptions
and felt that only rarely could a class
exception be justified. On the other

and, one agency comment stated that
class determinations are needed to
reduce paperwork. That agency
suggested the use of a single
determination be authorized for multiple
contracts involving identical
circumstances to facilitate contracting
50 long as each contractor is accorded

its right of appeal. This suggestion was
accepted.

In response to one comment, language
has been added requiring an agency to
advise a contractor of its appeal rights
when it notifies the contractor that one
of the exceptions at 35 U.S.C. 202(a) are
being invoked.

Section 401.3(g)—One agency
comment expressed concern about this
section's requirement to provide
information to the Comptroller General.
The requirement has been retained as it
was developed during the drafting of
OMB Circular A-124 at the request of
and in consultation with the GAO.

Section 401.4(b)(3)—In response to
one comment, the word "present” has
been changed to “rely upon.”

Section 401.4(b){6)—In response to
one comment, language has been added
requiring the agency head to detail the
basis for the rejection of facts found
during the fact-finding process.

Section 401.5(a)—One agency
comment pointed out that, particularly
in grants or cooperative agreements
where an agency has a policy of
applying the standard clause in all
subcontracts, paragraph (g)(3] is not
needed and the standard clause could
be simplified by eliminating paragraph
(8)(2). This has been done by expanding
§ 401.5(a) to authorize such modification
of the subcontract provisions of the
standard clause at § 401.14.

Section 401.5(d)—At the suggestion of
one agency, several minor changes to
this section have been made. The most
significant of these changes is the
additional language that agencies are
authorized to add to the standard
clauses which allow agencies to identify
international agreements that are "to be
entered into.” This change is needed to
enable future agreements to be entered
into during contract performance and is
only to be applied to subject inventions
made after the date of contract
amendment.

In response to agency comments, the
number of situations in which the
language at the end of the subsection
related to international agreements can
be used has been increased to include
all long-term contracts such as those
frequently used for funding operation of
Government-owned research facilities,
and not just those involving a series of
task orders.

Section 401.5(e)(2)—0One comment
suggested adding "or other form of
protection of intellectual property" to
this requirement. This has not been done
because it goes beyond the scope of the
Act,

Section 401.5(e){3)—In response to
several agency comments, the option of

the agencies to obtain annual listings of
reported subject inventions has been
retained.

Section 401.5(f)—One university
comment raised the question of whether
a university licensing office on the same
campus but organizationally separate
from a university-operated,
Government-owned facility would meet
the “most effective technology transfer"
standard in the last sentence of
paragraph (k)(3) which is prescribed at
§ 401.5(f). The situation described meets
the standard.

One agency comment suggested that
language be added at the end of
§ 401.5(f) as follows: “"However, in the
case of facilities of the Department of
Energy, the paragraph shall be used in
contracts designated by the Department
of Energy as management and operating
contracts for such facilities in
accordance with Subpart 17.6 of the
Federal Acquisition Regulations as
supplemented by the Department of
Energy Acquisition Regulations.” This
suggestion has not been accepted
because it is inappropriate to include
language that is tied to other regulations
that could change and which may
contain definitions based on other
objectives and purposes. However, DOE
may designate such contracts, and to the
extent it finds that the propesed
language is consistent with 35 U1.5.C,
204(c)(7)(E) and § 401.5(f] it may
prescribe such language in its
supplementary regulations or
instructions.

Several comments suggested the
deletion of the words “at the facility”
from the clause language prescribed by
§ 401.5(f). The basis for this suggestion
was that limiting the use of income to
research at the facility will act as a
deterrent to university investment in the
promotion of inventions. This change
has been made because it is more
appropriate to leave the question of
royalty sharing with the facility to
negotiations among the interested
parties.

Section 401.5(g)—For clarity, a
paragraph has been added authorizing
agencies to require that contractors
operating Government-owned facilities
furnish certain information concerning
their invention reporting and disclosure
procedures.

Section 401.6(c)—For clarity, a change
has been made that agencies are
expected to give notice only if they have
actual knowledge of assignees or
licensees.

Section 401.6(f)—For clarity, the
words “or adopt” have been added to
the subsection.
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Section 401.6(g)—To conform with
§ 401.4(b)(6), language has been added
requiring the agency head to detail the
reasons for rejecting facts found during
the fact-finding process.

Section 401.6(k)—For clarity, a
paragraph has been added providing
that exclusive licensees include
“partially exclusive licensees" for
purposes of march-in proceedings.

Section 401,7—Several comments
expressed concern that it should be
made clear that the small business
preference not be construed to prevent a
university from providing a right of first
refusal or other type of option to a larger
business that is providing support under
a long-term agreement for research
related to the invention. This change has
been made because small business
preference is intended to inhibit
industrial support of university research.

One agency comment suggested that
the Secretary's role may conflict with
that of the agency in matters pertaining
to the “domestic preference” in licensing
agreements, Therefore, it was suggested
that “matters in regard to the
contractor's licensing practices would
be better handled by the contractor
agency." This comment was rejected
because the role of the Secretary will
not include involvement in an individual
licensing decision.

One comment suggested that the
regulations “need to reflect that no
individual small business will have
standing to attack any particular license
agreement.” This suggestion was not
accepted because it is already reflected
in the subsection and the clause.

Section 401.8{a)—One agency
comment suggested relaxing the
requirement that agencies receive
periodic information on the utilization of
inventions pending instructions by this
Department, In response, a change has
been made that agencies refrain, to the
extent feasible, from specifying specific
formatls for the information and instead
rely on information in the form in which
it is customarily prepared by the
contractor for its own internal reporting
purposes. The Paperwork Reduction Act
will apply to any information gathering
efforts. If further experience under the
regulations indicates that agencies’
requests to contractors are developed on
an uncoordinated basis or create undue
burden, a uniform reporting system may
be instituted.

Section 401.(8)(b)—In response to one
agency comment, a provision has been
added requiring contractor marking of
utilization data which they wish to have
protected.

Section 401.10—Several agencies
suggested revising this subsection so
that agencies may apply additional

conditions. This has been permitted,
providing the additional conditions are
consistent with sections 201-206 of the
statute. In addition, the royalty-sharing
requirement with Government
employee/inventors under paragraph
(k){2) of the clause at § 401.14{a) has
been eliminated. Agencies may still
require royalty-sharing with their
employee/inventors on a case-by-case
or other broader basis,

One university comment suggests that
the coverage of this subsection be
expanded so that disparate regulations
do not develop among the various
agencies. Agency activities will be
monitored in order to attain consistency.

Section 401.12—One university
comment suggests adding language to
§ 401.12 requiring the payment of
reasonable royalties when licensing of
background inventions is required. This
change was not accepted because such
payments can be negotiated in
connection with the use of such
provisions.

Section 401.13—0One comment
suggested that we add language to
§ 401.13 to state that the duration of an
exclusive license granted by a university
can extend for the life of the patent plus
an extension of the patent term granted
under the Drug Price Competition and
Patent Term Restoration Act of 1984 As
the Act now contains no restrictions on
licensing, no such language is required.

One comment also requested the
inclusion of language in § 401.13 making
clear that a long-term license granted by
a university to a small business firm
prior to the enactment of Pub. L. 98-620
can be transferred to a large business
firm without agency approval as part of
the acquisition of the smailer firm. This
suggestion was not accepted because
under the current law, such a transfer
does not require agency approval. The
approvals required under OMB Circular
A-124 for long-term licenses to other
than small business firms are not
applicable when a small business firm
assigns this as part of a transfer of the
firm to a larger firm.

Section 401.13{b)—In response 1o
suggestions, advice in § 401.13(b) has
been expanded to cover contract clauses
predating Pub. L. 96-517.

Two university comments suggested
waiving any requirement for agency
approvals under funding agreements
predating Pub. L. 98-620. This comment
was not accepted as there is no
authority to apply the law retroactively.

Section 401.13(¢)—One agency
suggested that the requirement that
agencies not disclose information, which
is part of a patent application, be limited
to a period of no more than 18 months.
This suggestion was accepted.

Section 401.14{a) {(Standard Clause)—

Paragraph (¢){1}—One comment
suggested that this subparagraph should
specifically state that a proposed patent
application would meet the disclosure
requirements. This suggestion was not
accepted as a proposed patent
application, by definition, would meet
the disclosure requirement.

Paragraph (c){3)—Iin response lo one
suggestion, language has been added to
make clear that filing in supranational
patent offices will satisfy the foreign
filing requirements.

Several comments suggested:

{2) The requirement to make foreign
filings within ten months of the
corresponding initial patent application
forces a university to make a
commitment to file foreign much earlier
than such a decision would normally be
made.

{b) Amending the subsection to either
“authorize the filing" or “make a
commitment to file.”

{c) Adding “will file or authorize the
preparation and filing."

One agency comment opposed the
above changes noting that a contractor
may withdraw its authorization to file at
a time too late to permit the agency to
protect its reversionary interests.

The issue raised by the above
comments has been deferred pending a
more comprehensive cost-benefit
analysis. Contractors are reminded that
paragraph (c)(4) of the standard clause
(Sec. 401.14(a}) allows contractors to
request extensions of time to file patent
applications.

Paragraph (d){ii}—One comment
suggested that it is unreasonable to
expect a contractor to file in every
patent office in the world in order to
protect its foreign rights. No change has
been made because the statute clearly
specifies the steps a contractor must
take to secure title against reversion to
the agency.

Paragraph (e){4)-{6}—0One agency
comment recommended that the content
of these clauses be moved into the
preamble to the standard clause in the
same manner as OMB Circular A-124.
This has been done.

Paragraph (f}—One agency comment
suggested adding language to paragraph
{f) requiring contractors to submit,
without agency request, a confirmatory
license and a copy of any U.S. patent.
This suggestion was not accepted as
paragraph (f)(1) already requires a
confirmatory license and the optional
language at § 401.5(e) allows agencies to
add language so they can obtain patent
numbers.

Paragrapi (h)—One agency comment
suggested altering the last sentence of
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this paragraph to follow the statutory
language most closely. Alternatively, the
comment suggested that “without
permission of the centractor” be
inserted at the end of that sentence. The
alternative suggestion has been adopted
as disclosure with the permission of the
contractor would appear consistent with
the stautory intent and language.

Paragraph (i}—QOne comment noted
that other countries have local
manufacture regulations and that in
some cases there conld be confirts with
the domestic manufacturing
requirement. The comment
that some provision should be made in
this subsection that an agency will
automatically ameliorate the 11L.S.
manufacture reguirement if there is a
direct conflict with a similar clause in
another ceuntry and a single commercial
embodiment would involve inventions
from both countries. This snggestion
was not accepted as there is sufficient
latitude under the existing langusge to
allow an agency 1o waive its
requirements under such circumstances
and therefore explicit discussion in the
regulation is not wananted.

Paragraph (k){2}—Several agency
comments have pointed out that by
requiring royalty-shaning with agency
employees, there may be siluations in
which the employee would be placed in
aviolation of the conflict-of-interest
statutes. This change has been acoepted
by adding to the paragraph the words
“where the agency deems il
appropriate.”

One university comment suggested
“inventor" be changed to “inventors”
and that “we would like to hold open
the possibility of sharing royalties with
clase technical associates of the
invemten{s).” For clarity the first change
has heen made. The second change bas
not been made es such peyments can be
made und considered as “expenses
incidental to the administration af
subject inventions "

Sectian 401.74(t)—For clanification,
several changes have been made to the
alternative language grescribed for use
by DOE when the exception al
§ 401.3(a)(4) is invoked amd ditle 10
inventioes made under the Navy suclear
propulsion or nuclear weapons
programs are retained by DOE. These
changes included elimination of the
exclusive license provided to the
contractor in fields of use other than
Navy anclear propulsion or nuclear
weapons. While the statute does not
mandate this night to contractors, DOE
1S urged to iake @ liberal approach in
providing such right on a case-by-case
|>tus'is as being within the spirit of the
Statute.

One wniversity comment suggested
that the requirement to assign title to
inventions under paragraph (c){1}(B) as
prescribed at 401.14(b){2) be limited to
subject inventions that are “nuciear
weapons, naval propulsion systems,
components thereof, or directly therein.”
This suggestion has been rejected
because it is not consistent with the
statute. DOE is urged to take a liberal
approach to granting waivers to
inventions that fall within paragraph
(c)(1)(B) as it is written but which are
nol within the scope of this suggested
language, since we believe that to be
within the spirit and intent of the
statate.

Al the request of DOE, provision has
been made for the use of an alternative
clause. Provisions for record keeping
and reporting requirements will be
submitted to OMB for review under the
Paperwork Reduction Act.

Section 401.15{a)—This section has
been revised 10 allow the Depantment of
Energy to use their existing waiver
procedures in lieu of the procedures
prescribed in this section.

Treatment of Comments on Issues Not
Mentioned in the Regulation

Sucvessor contravts—The notice of
proposed nulemaking regquested
comments on the issue of transfer of
patent rights to successor contractors in
contracts for the operation of
Govemmment-owned facilities. One
agency fevoned authorizing agencies to
add provisions dealing with this. Several
universities and nonprefit organizations
opposed transfer of their ownership as
not being authorized by law. The
Degartment helieves the best solution to
this issue would be to allow the federal
agency and each of the contractors
involved to negotiale issues of
allocation of rogalties, confinsation of
commenciatization efforts, and other
relaled issnes 1laking inlo account the
equities of the parfies.

Coaperctive Resaarch Amangements
and "de mizimus " Support—Several
commenters suggested tha! some “de
minimes"” standand be estalidished to
define a threshold camtribsution of
Government funding 1o the making ofa
jointly finded invention below which
the regulations should not apply. There
is no authority to make this change
because the Act does not define
“subject invention in terms of the size
of the Government finamdial
contributions Tn making the invenfion.

Plant Variety Protection—One
university camment suggested that
separate regulatory coverage was
needed in this anea sad indicated an
intent to discoss this with the
Department of Agricultare and to submit

suggested changes later. A second
comment expressed concern thal, if
literally read, the disclosure and
election requirements could require
substantial paperwaork for plant
varieties that were not found to be
commencially viable. The Department of
Agriculture indicates that they have no
intent to require such paperwork. The
Department of Commerce is working
with the Department of Agriculture to
determine whether changes in the clause
may be appropriate for plant varieties.

Rulemaking Reguirements

As stated in the proposed notice this
regulation is not a major rule as defined
in Executive Order 12291, and it adds no
paperwork burdens. In fact, it reduces
certain paperwork reguirements of the
regulations it replaces. And, as
discussed in connection with the
proposed rule, the General Counsel of
the Department of Commerce has
certified to the Small Business
Administration that this rule will not
have a substantial economic impact on a
substantial number of small entfities.

List of Subjects in 37 CFR Part 401

Inventions and patents, Nonprofit
organizations, Small businesses, Grant
programs, Government contracts,
Administrative practice and procedure.

Dated: July 8, 1986.
D. Bruce Merrifield,
Assistant Secretary for Productivity,
Technology-andinnovotion.

Accordingly, Chapter 1V ef Title 37 of
the Code uf Federal Regulations is
amended by the addition of a new Part
401, to read as follows:

PART 401—RIGHTS TO INVENTIONS
MADE BY NONPROFIT
ORGANIZATIONS AND SMALL
BUSINESS FIRMS UNDER
GOVERNMENT GRANTS, CONTRACTS,
AND COOPERATIVE AGREEMENTS

Sec.

401.1 .Scope.

401.2 Defimtions.

4013 Use of the Standard Clauses at
R 490114

4014 Contractor appeals of exceptions.

401.5 Moedifivation and tailoring of clavses,

4016 FExercise of malch-in rights.

4017 Small besiness preference.

4018 Reporting on utilization of subjent
inventions.

401.9 Retention of rights by cantractar
employee nventor.

40110 Government assignment o
contractor of rights in invention of
‘Government employee.

40111 Appeals.

401.12 Licensingofl background patemt rights
to thind parties.
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401.13 Administration of patent rights
clauses.

401.14 Standard patent rights clauses.

401.15 Deferred determinations.

401.16 Submissions and Inquiries.
Authority: 35 U.S.C. 206 and the delegation

of authority by the Secretary of Commerce to

the Assistant Secretary for Productivity,

Technology and Innovation at section 3(g) of

DOO 10-1.

§401.1 Scope.

(a) This part implements 35 U.S.C.
202-204 and is applicable to all Federal
agencies. It applies to all funding
agreements with small business firms
and nonprofit organizations executed
after the effective date of this part,
except for a funding agreement made
primarily for educational purposes,
Certain sections also provide guidance
for the administration of funding
agreements which predate the effective
date of this part. In accordance with 35
U.S.C. 212, no scholarship. fellowship.
training grant, or other funding
agreement made by a Federal agency
primarily to an awardee for educational
purposes will contain any provision
giving the Federal agency any rights to
inventions made by the awardee.

(b) The “march-in" and appeals
procedures in §§ 401.6 and 401.11 shall
apply to any march-in or appeal
proceeding under a funding agreement
subject to Chapter 18 of Title 35, U.S.C.,
initiated after the effective date of this
part even if the funding agreement was
executed prior to that date.

(c) At the request of the contractor, a
funding agreement for the operation of a
Government-owned facility which is in
effect on the effective date of this part
shall be promptly amended to include
the provisions required by § 401.3(a)
unless the agency determines that one of
the exceptions at 35 U.S.C. 202(a) (i)-{iv)
(section 401.3(a)(i)-{4) of this part) is
applicable and will be applied. If the
exception at § 401.3(a) (4) is determined
to be applicable, the funding agreement
will be promptly amended to include the
provisions required by § 401.3(b).

(d) This regulation supersedes OMB
Circular A-124 and shall take preedence
over any regulations dealing with
ownership of inventions made by small
businesses and nonprofit organizations
which are inconsistent with it. This
regulation will be followed by all
agencies pending amendment of agency
regulations to conform to this part and
amended Chapter 18 of Title 35, Only
deviations requested by a contractor
and not inconsistent with Chapter 18 of
Title 35, United States Code, may be
made without approval of the Secretary.
Modifications or tailoring of clauses as
authorized by § 401.5 or § 401.3, when
alternative provisions are used under

§ 401.3(a) (i}-{4), are not considered
deviations requiring the Secretary's
approval. Three copies of proposed and
final agency regulations supplementing
this part shall be submitted to the
Secretary at the office set out in § 401.16
for approval for consistency with this
part before they are submitted to the
Office of Management and Budget for
review under Executive Order 12291 or,
if no submission is required to be made
to OMB, before their submission to the
Federal Register for publication.

(e) In the event an agency has
outstanding prime funding agreements
that do not contain patent flow-down
provisions consistent with this part or
earlier OFPP regulations (OMB Circular
A-124 or OMB Bulletin 81-22), the
agency shall take appropriate action to
ensure that small business firms or
nonprofit organizations that are
subcontractors under any such
agreements and that received their
subcontractors after july 1, 1981, receive
rights in their subject inventions that are
consistent with Chapter 18 and this part.

(f) This part is not intended to apply
to arrangements under which nonprofit
organizations, small business firms, or
others are allowed to use Government-
owned research facilities and normal
technical assistance provided to users of
those facilities, whether on a
reimbursable or nonreimbursable basis.
This part is also not intended to apply to
arrangements under which sponsors
reimburse the Government or facility
contractor for the contractor employee’s
time in performing work for the sponsor.
Such arrangements are not considered
“funding agreements" as defined at 35
U.S.C. 201(b) and § 401.2(a) of this part.

§401.2 Definitions.

As used in this part—

(a) The term “funding agreement"
means any contact, grant, or cooperative
agreement entered into between any
Federal agency, other than the
Tennessee Valley Authority, and any
contractor for the performance of
experimental, developmental, or
research work funded in whole or in
part by the Federal Government. This
term also includes any assignment,
substitution of parties, or subcontract of
any type entered into for the
performance of experimental,
developmental, or research work under
a funding agreement as defined in the
first sentence of this paragraph.

(b) The term “contractor” means any
person, small business firm or nonprofit
organization which is a party to a
funding agreement.

(c) The term “invention" means any
invention or discovery which is or may
be patentable or otherwise protectable

under Title 35 of the United States Code,
or any novel variety of plant which is or
may be protectable under the Plant
Variety Protection Act (7 U.S.C. 2321 et
seq.).

(d) The term “subject invention”
means any invention of a contractor
conceived or first actually reduced to
practice in the performance of work
under a funding agreement; provided
that in the case of a variety of plant, the
date of determination (as defined in
section 41(d) of the Plant Variety
Protection Act, 7 U.S.C. 2401(d)) must
also occur during the period of contract
performance.

(e) The term “‘practical application”
means to manufacture in the case of a
composition or product, to practice in
the case of a process or method, or to
operate in the case of a machine or
system; and, in each case, under such
conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by
law or Government regulations,
available to the public on reasonable
terms.

(f) The term “made” when used in
relation to any invention means the
conception or first actual reduction to
practice of such invention.

(g) The term “small business firm”
means a small business concern as
defined at section 2 of Pub. L. 85-536 (15
U.S.C. 632) and implementing
regulations of the Administrator of the
Small Business Administration. For the
purpose of this part, the size standards
for small business concerns involved in
Government procurement and
subcontracting at 13 CFR 121.5 will be
used.

(h) The term “nonprofit organization”
means universities and other institutions
of higher education or an organization of
the type described in section 501(c)(3) of
the Internal Revenue Code of 1954 (26
U.S.C. 501(c) and exempt from taxation
under section 501(a) of the Internal
Revenue Code (26 U.S.C. 501(a)) or any
nonprofit scientific or educational
organization qualified under a state
nonprofit organization statute.

(i) The term “Chapter 18" means
Chapter 18 of Title 35 of the United
States Code.

(j) The term "Secretary™” means the
Secretary of Commerce or his or her
designee.

§401.3 Use of the Standard Clauses at
§ 401.14.

(a) Each funding agreement awarded
to a small business firm or nonprofit
organization (except those subject to 35
U.S.C. 212) shall contain the clause
found in § 401.14(a) with such
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modifications and tafloning as
authonized or required €lsewhene in this
part. However, a funding agreemeni muay
contain alternative provisions—

(1) When the centracteris not located
in the United States or does not have a
place of business located in the Llzsted
States or is subject o the comtrol of a
foreign government; or

(2)In exceptional circumstances when
it is determined by the agency that
restriction or eliminafion of the right to
retain fitle to any subject invention will
better promaote the polivy and ohjectives
of Chapter 18 of Title 35 of the United
States Code; or

(3) When it is deternvimed by a
Government authority which is
authorized by statute or executive order
to conduct foreign inteligence or
counterintelligence activities that the
restriction 'or elimination of the right to
retain title to any subject mvention is
necessary to protect the security of such
activities; or

(2} When the funding agreement
inclades the operation of a Government-
owned, conftractor-opers ted Tacility of

the Department of Energy primarily
dedicated 'to ‘that Department's navil

nuclear propulsion or weapons related
programs and all funding agreement
limitations under'this subparagraph on
the contractor's right 1o eloct fitle 1o a
subjectinvention are Timited to
inventions oocunivg under the wbove
twa ipt

(b) When an agenTy exeniees the
exceptions at §400.5(a¥2) or 3), #t shall
use the standard clause ot § 401.340a)
with only sach medifications us are
necessary to address the exceqiional
circomstances or concemns wihich ed 40
the mummm.mm if
the justification relates toa
field of use or market, the classe nyight
be modified along limes similar to those
described in §401.323(b). dn zny event,
the clause should provide the contracter
with an opportimity te receive grester
rights in accerdance with fhe
al 401.15. When an agency justifies and
exencises the exceplion st § $01.5(=)(2)
and vses an alternative prowision in the
funding ag!m om the basis of
national y, the provision shal
provide the contracior with the right to
elect ownership to any imvention made
under such frmding agreement as
provided by the Standard Patent Rights
Clause found at § 401.14{a) if the
invention s wot classified by the agengy
within six morihs of the dute it is
reported to the egency, or within the
same time period the Department of
Energy does met, as suthorized by
regulation, lasw or Executive Order or
implementing regulations theretn,
prohibit unauthorized dissemination of

the invention. Contracts in suppent of
DOE's naval neclear propulsion program
areexempted from this pavagraph.

(c) When the Department of Energy
exercises the excepfion al § nms(am
it shall use the clause
§ 201.34{b) with such mexh!uhnn and
tailoring as swthanized or zequined
elsewhere in this pant.

(d) Whena funding
involves a series of separate task orders,
an agency may apply the exceptions st
§ 401.3(a)(2) or (3) to individsal task
orders, and it may structure the contract
so that modified patent rights provisions
will apply to the task order even though
the clanses al either § 401.14{a) or{b)
are apphcable to the vemainder of the
work. Agencies are authorized to
negotiate such modified provisions with
respect to task orders added toa
funding agreement after its initial
award.

(e) Before utilzing any of the
exceptions i paregraph 401.3{e) of this
section, fhe agency shall prepare a
written determination, including a
statement ‘of facts supporting the
determination, that the condifions
idenfified in the exception exist. A
separate statement of facts shall be
prepared Yor each exceptional
circumstanoes determination, except
that in appraprizate cases a smgle
determination may apply tobetha
funding agreement and any sabcontracts
issued under it or toany funding
agreemert to which &n exveption is
applicable. In cases when § 401.3{a){Z) is
used, the determination shall also
inclade ananalyss justifying the
determinafion. This aratysis should
address with specificity how the
alternate provisions will better achieve
the objectives set forth im 85 U.S.C. 200.
A copy ef euch determination, staltement
of facts, and, if applicable, anslysis shall
be promptly provided to the contratior
or prospective coriractor aleng with a
notification to the centractor ar
prospective contractor of its rights %o
appeal the deternination of the
exception under 35 US.C. 202(b){S) and
§ 401.4 of this pat.

) Except for determinations under
§ 301.3{al(3), the agency shall also
provide copies of each determination,
statemen of fact, and analysis t the
Secetzmy. These shall be sent within 30
days after the awand of the funding
agreement $o which they pertain. Copies
shall also be sent to ithe Chief Counse]
for Advocacy of the Small Business
Administration i the fanding
is with & small business finm. if the
Secretery of Commerce balieves thait
any individual determination or pattern
of detenminations is contrary to the
policies #md objectives of this chapter or

otherwise not in conformance with this
chapter, the Secretary shall so advise
the head of the agency conceraed and
the Administrator of the Office of
Federal Procurement Palicy and
resemmend cerrective actions.

(g) To assist the Comptroller General
of the United States to accomplish his or
her responsibilities under 35 U.S.C. 202,
each Federsl agency that enters into any
funding agreements with nonprofit
orgunizations or small business firms
shall accumwilate and, at the request of
the Comptrofter General, provide the
Comptroller General or his or her duly
authorized representative the total
number of prime agreements entered
into with small business firms or
nonprofit organizations that contain the
patent rights clause in this part or under
OMB Circutar A-124 for each fiscal year
begimmning with October 1, 1982,

(h) To qualify for the standard clause,
a prospective contractor may be
required by an agency to certify that it is
either a small business firm or a
nonprofit organization. If the agency has
reason to question the status of the
prospective contractor as a small
business firm, it may file a protest in
accordance with 13 CFR 121.9. If it
questions nenprofit status, it may
require the prospective contractor to
furnish evidence 1o establish its status
as a nonprofit organization.

§ 401.4 Contractor appeals of exceptions.

(a) In accordance with 35 1U.S.C.
202(b)(4) a contractor has the right te an
administrative review of a
determinafion to use one of the
excepltions at § 401.3{a)(1}-(4) if the
contractor believes that a determination
is either (1) contrary 4o the pelicies and
objectives of this chapter or [2)
constitutes.an abuse of discretion by the
agency.

Paragraph [b) of flis section specifies
the procedures to be followed by
contractors and ies in such cases.
The assertion of such @ claim by the
contractor shall not be used &8s a basis
for withholding or delaying the award of
a funding agreement or for suspending

ce under an award. Pending
final resclution of the claim the gontract
may be issued with the patent rights
provision preposed by the agency; :
however, should the ﬁﬂddmm be in
favar of the cortractor, the funding
agreement will be amended aovordingly
and the amendment made Tetroactive o
the effective date of the funding

(b)}(1) A contractur may appsal a
determimation by providing written
natice {o the agency within 30 working
days from the time it receives a copy of
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the agency's determination, or within
such longer time as an agency may
specify in its regulations. The
contractor's notice should specifically
identify the basis for the appeal.

(2) The appeal shall be decided by the
head of the agency or by his/her
designee who is at a level above the
person who made the determination, If
the notice raises a genuine dispute aver
the material facts, the head of the
agency or the designee shall undertake,
or refer the matter for, fact-finding.

(3) Fact-finding shall be conducted in
accordance with procedures established
by the agency. Such procedures shall be
as informal as practicable and be
consistent with principles of
fundamental fairness. The procedures
should afford the contractor the
opportunity to appear with counsel,
submit documentary evidence, present
witnesses and confront such persons as
the agency may rely upon. A transcribed
record shall be made and shall be
available at cost to the contractor upon
request. The requirement for a
transcribed record may be waived by
mutual agreement of the contractor and
the agency.

(4) The official conducting the fact-
finding shall prepare or adopt written
findings of fact and transmit them to the
head of the agency or designee promptly
after the conclusion of the fact-finding
proceeding along with a recommended
decision. A copy of the findings of fact
and recommended decision shall be sent
to the contractor by registered or
certified mail.

(5) Fact-finding should be completed
within 45 working days from the date
the agency receives the contractor's
written notice.

(6) When fact-finding has been
conducted, the head of the agency or
designee shall base his or her decision
on the facts found, together with any
argument submitted by the contractor,
agency officials or any other information
in the administrative record. In cases
referred for fact-finding, the agency
head or the designee may reject only
those facts that have been found to be
clearly erroneous, but must explicitly
state the rejection and indicate the basis
for the contrary finding. The agency
head or the designee may hear oral
arguments after fact-finding provided
that the contractor or contractor's
attorney or representative is present and
given an opportunity to make arguments
and rebuttal. The decision of the agency
head or the designee shall be in writing
and, if it is unfavorable to the contractor
shall include an explanation of the basis
of the decision. The decision of the
agency or designee shall be made within
30 working days after fact-finding or, if

there was no fact-finding, within 45
working days from the date the agency
received the contractor’s written notice,
A contractor adversely affécted by a
determination under this section may, at
any time within sixty days after the
determination is issued, file a petition in
the United States Claim Court, which
shall have jurisdiction to determine the
appeal on the record and to affirm,
reverse, remand, or modify as
appropriate, the determination of the
Federal agency.

§ 401.5 Modification and tailoring of
clauses.

(a) Agencies should complete the
blank in paragraph (g](2) of the clauses
at § 401.14 in accordance with their own
or applicable Government-wide
regulations such as the Federal
Acquisition Regulation. In grants and
cooperative agreements (and in
contracts, if not inconsistent with the
Federal Acquisition Regulation)
agencies wishing to apply the same
clause to all subcontractors as is applied
to the contractor may delete paragraph
(g)(2) of the clause and delete the words
“to be performed by a smail business
firm or domestic nonprofit organization"
from paragraph (g)(1). Also, if the
funding agreement is a grant or
cooperative agreement, paragraph (g)(3)
may be deleted. When either paragraph
(8)(2) or paragraphs (g)(2) and (3) are
deleted, the remaining paragraph or
paragraphs should be renumbered
appropriately,

(b) Agencies should complete
paragraph (1), “Communications”, at the
end of the clauses at § 401.14 by
designating a central point of contact for
communications on matters relating to
the clause. Additional instructions on
communications may also be included in
paragraph (1).

(c) Agencies may replace the
underlined words and phrases in the
clauses at § 401.14 with those
appropriate to the particular funding
agreement. For example, “contracts”
could be replaced by “grant,”
“contractor” by “grantee,” and
“contracting officer” by “grants officer.”
Depending on its use, “Federal agency”
can be replaced either by the
identification of the agency or by the
specification of the particular office or
official within the agency.

(d)(1) When the agency head or duly
authorized designee determines at the
time of contracting with a small
business firm or nonprofit organization
that it would be in the national interest
to acquire the right to sublicense foreign
governments or international
organizations pursuant to any existing
treaty or international agreement, a

sentence may be added at the end of
paragraph (b) of the clauses at § 401,14
as follows:

This license will include the right of the
(Government to sublicense foreign
governments, their nationals, and
international organizations pursuant to the
following trealies or international
agreements:

The blank above should be completed
with the names of applicable existing
treaties or international agreements,
agreements of cooperation, memoranda
of understanding, or similar
arrangements including military
agreements relating to weapons
development and production. The above
language is not intended to apply to
treaties or other agreements that are in
effect on the date of the award but
which are not listed. Alternatively,
agencies may use substantially similar
language relating the Government's
rights to specific treaties or other
agreements identified elsewhere in the
funding agreement. The language may
also be modified to make clear that the
rights granted to the foreign
Government, and its nationals or an
international organization may be for
additional rights beyond a license or
sublicense if so required by the
applicable treaty or international
agreement. For example, in some cases
exclusive licenses or even the
assignment of title in the foreign country
involved might be required. Agencies
may also modify the language above to
provide for the direct licensing by the
contractor of the foreign government or
international organization.

(2) If the funding agreement involves
performance over an extended period of
time, such as the typical funding
agreement for the operation of a
Government-owned facility, the
following langirage may also be added:

The agency reserves the right to
unilaterally amend this funding agreement to
identify specific treaties or international
agreements entered into or to be entered into
by the Government after the effective date of
this funding agreement and effectuate those
license or other rights which are necessary
for the Government to meet its obligations to
foreign governments, their nationals and
international organizations under such
treaties or international agreements with
respect to subject inventions made after the
date of the amendment.

(e) Agencies may add subparagraphs
to paragraph (f) of the clauses at
§ 401.14 to require the contractor to do
one or more of the following:

(1) Provide a report prior to the close-
out of a funding agreement listing all
subject inventions or stating that there
were none.
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(2) Provide, upon reguest, the filing
date, serial number and title; a copy of
the patent application; and patent
number and issue date for any subject
invention in any country in which the
contractor has applied for patents.

(3) Provide periodic (but no more
frequently than annual) listings of all
subject inventions which were disclosed
to the agency during the period covered
by the report.

(f) If the contract is with a nonprofit
organization and is for the operation of
a Government-owned contractor-
operated facility, the following will be
substituted for paragraph (k)(3) of the
clause at §401.14(a):

(3) After payment of patenting costs,
licensing costs, payments to inventors, and
other expenses incidental to the
administration of subject inventions, the
balance of any royalties or income earned
and retained by the contractor during any
fiscal year on subject inventions under this or
any successor contract containing the same
requirement, up to any amount equal to five
percent of the budget of the facility for that
fiscal year. shall be used by the contractor for
scientific research, development, and
education consistent with the research and
development mission and objectives of the
facility, including activities that increase the
licensing potential of other inventions of the
facility. If the balance exceeds five percent,
75 percent of the excess above five percent
shall be paid by the contractor to the
Treasury of the United States and the
remaining 25 percent shall be used by the
contractor only for the same purposes as
described above. To the extent it provides the
most effective technology transfer, the
licensing of subject inventions shall be
administered by contractor employees on
location at the facility.

(g) If the contract is for the operation
of a Government-owned facility,
agencies may add the following at the
end of paragraph (f) of the clause at
§ 401.14(a):

{5) The contractor shall establish and
maintain active and effective procedures to
ensure that subject inventions are promptly
identified and timely disclosed and shall
submit a description of the procedures to the
contracting officer so that the contracting
officer may evaluate and determine their
effectiveness.

§401.8 Exercise of march-in rights.

{a) The following procedures shall
govern the exercise of the march-in
rights of the agencies set forth in 35
U.S.C. 203 and paragraph (j) of the
clause at § 401.14.

(b) Whenever an agency receives
information that it believes might
warrant the exercise of march-in rights,
before initiating any march-in
proceeding, it shall notify the contractor
in writing of the information and request
informal written or oral comments from

the contractor as well as information
relevant to the matter. In the absence of
any comments from the contractor
within 30 days, the agency may, at its
discretion, proceed with the procedures
below. If a comment is received within
30 days, or later if the agency has not
initiated the procedures below, then the
agency shall, within 60 days after it
receives the comment, either initiate the
procedures below or notify the
contractor, in writing, that it will not
pursue march-in rights on the basis of
the available information.

(c) A march-in proceeding shall be
initiated by the issuance of a written
notice by the agency to the contractor
and its assignee or exclusive licensee, as
applicable and if known to the agency,
stating that the agency is considering
the exercise of march-in rights, The
notice shall state the reasons for the
proposed march-in in terms sufficient to
put the contracior on notice of the facts
upon which the action would be based
and shall specify the field or fields of
use in which the agency is considering
requiring licensing. The notice shall
advise the contractor (assignee or
exclusive licensee) of its rights, as set
forth in this section and in any
supplemental agency regulations. The
determination to exercise march-in
rights shall be made by the head of the
agency or his or her designee.

(d) Within 30 days after the receipt of
the written notice of march-in, the
contractor (assignee or exclusive
licensee) may submit in person, in
writing, or through a representative,
information or argument in opposition to
the proposed march-in, including any
additional specific information which
raises a genuine dispute over the
material facts upon which the march-in
is based. If the information presented
raises a genuine dispute over the
material facts, the head of the agency or
designee shall undertake or refer the
matter to another official for fact-
finding.

(e) Fact-finding shall be conducted in
accordance with the procedures
established by the agency. Such
procedures shall be as informal as
practicable and be consistent with
principles of fundamental fairness. The
procedures should afford the contractor
the opportunity to appear with counsel,
submit documentary evidence, present
witnesses and confront such persons as
the agency may present. A transcribed
record shall be made and shall be
available at cost to the contractor upon
request. The requirement for a
transcribed record may be waived by
mutual agreement of the contractor and
the agency. Any portion of the march-in
proceeding, including a fact-finding

hearing that involves testimony or
evidence relating to the utilization or
efforts at obtaining utilization that are
being made by the contractor, its
assignee, or licensees shall be closed to
the public, including potential licensees.
In accordance with 35 U.S.C. 202(c)(5),
agencies shall not disclose any such
information ebtained during a march-in
proceeding to persons outside the
Government except when such release
is authorized by the contractor (assignee
or licensee).

(f) The official conducting the fact-
finding shall prepare or adopt written
findings of fact and transmit them to the
head of the agency or designee promptly
after the conclusion of the fact-finding
proceeding along with a recommended
determination. A copy of the findings of
fact shall be sent to the contractor
(assignee or exclusive licensee) by
registered or certified mail. The
contractor (assignee or exclusive
licensee) and agency representatives
will be given 30 days to submit written
arguments to the head of the agency or
designee; and, upon request by the
contractor oral arguments will be held
before the agency head or designee that
will make the final determination.

(g) In cases in which fact-finding has
been conducted, the head of the agency
or designee shall base his or her
determination on the facts found,
together with any other information and
written or oral arguments submitted by
the contractor (assignee or exclusive
licensee) and agency representatives,
and any other information in the
administrative record. The consistency
of the exercise of march-in rights with
the policy and objectives of 35 U.S.C.
200 shall also be considered. In cases
referred for fact-finding, the head of the
agency or designee may reject only
those facts that have been found to be
clearly erroneous, but must explicitly
state the rejection and indicate the basis
for the contrary finding. Written notice
of the determination whether march-in
rights will be exercised shall be made
by the head of the agency or designee
and sent to the contractor (assignee or
exclusive licensee) by certified or
registered mail within 90 days after the
completion of fact-finding or 90 days
after oral arguments, whichever is later,
or the proceedings will be deemed to
have been terminated and thereafter no
march-in based on the facts and reasons
upon which the proceeding was initiated
may be exercised.

(h) An agency may, at any time,
terminate a march-in proceeding if it is
satisfied that it does not wish to
exercise march-in rights.
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(i) The procedures of this Part shall
also apply to the exercise of march-in
rights against inventors receiving title to
subject inventions under 35 U.S.C. 202(d)
and, for that purpose, the term
“contractor” as used in this section shall
be deemed to include the inventor.

(j) An agency determination
unfavorable to the contractor (assignee
or exclusive licensee) shall be held in
abeyance pending the exhaustion of
appeals or petitions filed under 35 U.S.C.
203(2).

(k) For purpases of this section the
term “exclusive licensee” includes a
partially exclusive licensee.

{1) Agencies are authorized to issue
supplemental procedures not
inconsistent with this part for the
conduct of march-in proceedings,

§401.7 Small business preference.

(a) Paragraph (k)(4) of the clauses at
§ 401.14 implements the small business
preference requirement of 35 U,S.C.
202(c)(7)(D). Contractors are expected to
use efforts that are reasonable under the
circumstances to atiract small business
licensees. They are also expected to give
small business firms that meet the
standard outlined in the clause a
preference over other applicants for
licenses. What constitutes reasonable
efforts to attract small business
licensees will vary with the
circumstances and the nature, duration,
and expense of efforts needed to bring
the invention to the market. Paragraph
(k)(4) is not intended, for example, to
prevent nonprofit organizations from
providing larger firms with a right of
first refusal or other options in
inventions that relate to research being
supported under long-term or other
arrangements with larger companies.
Under such circumstances it would not
be reasonable to seek and to give a
preference to small business licensees,

(b) Smail business firms that believe a
nonprofit organization is not meeting its
obligations under the clause may report
their concerns to the Secretary. To the
extent deemed appropriate, the
Secretary will undertake informal
investigation of the concern, and, if
appropriate, enter into discussions or
negotiations with the nonprofit
organization to the end of improving its
efforts in meeting its obligations under
the clause. However, in no event will the
Secretary intervene in ongoing
negotiations or contractor decisions
concerning the licensing of a specific
subject invention. All the above
investigations, discussions, and
negotiations of the Secretary will be in
coordination with other interested
agencies, including the Small Business
Administration; and in the case of a

contract for the operation of a
Government-owned, contractor operated
research or production facility, the
Secretary will coordinate with the
agency responsible for the facility prior
to any discussions or negotiations with
the contractor,

§401.8 Reporting on utilization of subject
inventions.

(a) Paragraph (h) of the clauses at
§ 401.14 and its counterpart in the clause
at Attachment A to OMB Circular A-124
provides that agencies have the right to
receive periodic reports from the
contractor on utilization of inventions.
Agencies exercising this right should
accept such information, to the extent
feasible, in the format that the
contractor normally prepares it for its
own internal purpases. The préscription
of forms should be avoided. However,
any forms or standard questionnaires
that are adopted by an agency for this
purpose must comply with the
requirements of the Paperwork
Reduction Act. Copies shall be sent to
the Secretary.

(b) In aceordance with 35 U.S.C.
202({c)(5) and the terms of the clauses at
§ 401.14, agencies shall not disclose such
information to persons outside the
Government. Contractors will continue
to provide confidential markings to help
prevent inadvertent release outside the
agency,

§401.2 Retention of rights by contractor
employee inventor.

Agencies which allow an employee/
inventor of the contractor to retain
rights to a subject invention made under
a funding agreement with a small
business firm or nonprofit organization
contractor, as authorized by 35 U.S.C.
202(d), will impose upon the inventor at
least those conditions that would apply
to a small business firm contractor
under paragraphs (d)(i) and (iii); (f)(4);
(h); (i); and (j) of the clause at section
401.14(a).

§401.10 Government assignment to
contractor of rights In invention of
government empioyee.

In any case when a Federal employee
is a co-inventor of any invention made
under a funding agreement with a small
business firm or nonprofit organization
and the Federal agency employing such
co-inventor transfers or reassigns the
right it has acquired in the subject
invention from its employee to the
contractor as authorized by 35 U.S.C.
202(e), the assignment will be made
subject to the same conditions as apply
to the contractor under the patent rights
clause of its funding agreement.
Agencies may add additional conditions

so long as they are consistent with 35
U.S.C. 201-206.

§401.11 Appeals.

(a) As used in this section, the term
“standard clause" means the clause at
§ 401.14 of this part and the clauses
previously prescribed by either OMB
Circular A-124 or OMB Bulletin 81-22.

(b) The agency official initially
authorized to take any of the following
actions shall provide the contractor with
a written statement of the basis for his
or her action at the time the action is
taken, including any relevant facts that
were relied upon in taking the action.

{1) A refusal to grant an extension
under paragraph (c)(4) of the standard
clauses.

(2) A request for a conveyance of title
under paragraph (d) of the standard
clauses.

(3) A refusal to grant a waiver under
paragraph (i) of the standard clauses.

{4) A refusal to approve an
assignment under paragraph (k)(1) of the
standard clauses.

(5) A refusal to grant an extension of
the exclusive license period under
paragraph k(2) of the clauses prescribed
by either OMB Circular A-124 or OMB
Bulletin 81-22.

(c) Each agency shall establish and
publish procedures under which any of
the agency actions listed in paragraph
(b) of this section may be appealed to
the head of the agency or designee.
Review at this level shall consider both
the factual and legal basis for the
actions and its consistency with the
policy and objectives of 35 U.S.C. 200~
2086,

(d) Appeals procedures established
under paragraph (c) of this section shall
include administrative due process
procedures and standards for fact-
finding at least comparable to those set
forth in § 401.6(e)-(g) whenever there is
a dispute as to the factual basis for an
agency request for a conveyance of title
under paragraph (d) of the standard
clause, including any dispute as to
whether or not an invention is a subject
invention.

(e) To the extent that any of the
actions described in paragraph (b) of
this section are subject to appeal under
the Contracts Dispute Act, the
procedures under that Act will satisfy
the requirements of paragraphs (c) and
(d) of this section.

§401.12 Licensing of background patent
rights to third parties.

(a) A funding agreement with a small
business firm or a domestic nonprofit
organization will not contain a provision
allowing a Federal agency to require the
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licensing to third parties of inventions
owned by the contractor that are not
subject inventions unless such provision
has been approved by the agency head
and a written justification has been
signed by the agency head. Any such
provision will clearly state whether the
licensing may be required in connection
with the practice of a subject invention,
a specifically identified work object; or
both. The agency head may not delegate
the authority to approve such provisions
or to sign the justification required for
such provisions.

{b) A Federal agency will not require
the licensing of third parties under any
such provision unless the agency head
determines that the use of the invention
by others is necessary for the practice of
a subject invention or for the use of a
work object of the funding agreement
and that such action is necessary to
achieve practical application of the
subject invention or work object. Any
such determination will be on the record
after an opportunity for an agency
hearing, The contractor shall be given
prompt notification of the determination
by certified or registered mail. Any
action commenced for judicial review of
such determination shall be brought
within sixty days after notification of
such determination.

§401.13 Administration of patent rights
clauses.

{a) In the event a subject invention is
made under funding agreements of more
than one agency, at the request of the
contractor or on their own initiative the
agencies shall designate one agency as
responsible for administration of the
rights of the Covernment in the
invention.

(b) Agencies shall promptly grant,
unless there is a significant reason not
to, a request by a nonprofit organization
under paragraph k{2) of the clauses
prescribed by either OMB Circular A-
124 or OMB Bulletin 81-22 inasmuch as
35 U.S.C. 202(c)(7) has since been
amended to eliminate the limitation on
the duration of exclusive licenses.
Similarly, unless there is a significant
reason not to, agencies shall promptly
approve an assignment by a nonprofit
organization to an organization which
has as one of its primary functions the
management of inventions when a
request for approval has been
necessitated under paragraph k(1) of the
clauses prescribed by either OMB
Circular A-124 or OMB Bulletin 81-22
because the patent management
organization is engaged in or holds a
substantial interest in other
organizations engaged in the
manufacture or sale of products or the
use of processes that might utilize the

invention or be in competition with
embodiments of the invention. As
amended, 35 U.S.C. 202{c)(7) no longer
containg this limitation. The policy of
this subsection should also be followed
in connection with similar approvals
that may be required under Institutional
Patent Agreements, other patent rights
clauses, or waivers that predate Chapter
18 of Title 35, United States Code.

(c) The President’s Patent Policy
Memorandum of February 18, 1983,
states thal agencies should protect the
confidentiality of invention disclosure,
patent applications, and utilization
reports required in performance or in
consequence of awards to the extent
permitted by 35 U.S.C. 205 or other
applicable laws. The following
requirements should be followed for
funding agreements covered by and
predating this Part 401,

{1) To the extent authorized by 35
U.S.C. 205, agencies shall not disclose to
third parties pursuant to requests under
the Freedom of Information Act (FOIA)
any information disclosing a subject
invention for a reasonable time in order
for a patent application to be filed. With
respect to subject inventions of
contractors that are small business firms
or nonprofit organizations, a reasonable
time shall be the time during which an
initial patent application may be filed
under paragraph c of the standard
clause found at 401.14(a) or such other
clause may be used in the funding
agreement. However, an agency may
disclose such subject inventions under
the FOIA, at its discretion, after a
contractor has elected not to retain title
or after the time in which the contractor
is required to make an election if the
contractor has not made an election
within that time. Similarly, an agency
may honor an FOIA request at its
discretion if it finds that the same
information has previously been
published by the inventor, contractor, or
otherwise, If the agency plans to file
itself when the contractor has not
elected title, it may, of course, continue
to avail itself of the authority of 35
U.S.C. 205.

(2} In accordance with 35 U.S.C. 205,
agencies shall not disclose or release for
a period of 18 months from the filing
date of the application to third parties
pursuant to requests under the Freedom
of Information Act or otherwise copies
of any document which the agency
obtained under this clause which is part
of an application for patent with the U.S.
Patent and Trademark Office or any
foreign patent office filed by the
contractor (of its assignees, licensees, or
employees) on a subject invention to

which the contractor has elected to
retain title.

(3) A number of agencis have policies
to encourage public dissemination of the
results of work supported by the agency
through publication in Government or
other publications of technical reports of
contractors or others. In recognition of
the fact that such publication, if it
included descriptions of a subject
invention could create bars to obtaining
patent protection, it is the policy of the
executive branch that agencies will not
include in such publicaticn programs
copies of disclosures of inventions
submitted by small business firms or
nonprofit organizations, pursuant to
paragraph c of the standard clause
found at 401.14{a), except that under the
same circumstances under which
agencies are authorized to release such
information pursuant to FOIA requests
under paragraph (c)(1) of this section,
agencies may publish such disclosures.

(4) Nothing in this paragraph is
intended to preclude agencies from
including in the publication activities
described in the first sentence of
paragraph (c)(3) of this section, the
publication of materials describing a
subject invention to the extent such
materials were provided as part of a
technical report or other submission of
the contractor which were submitted
independently of the requirements of the
patent rights provisions of the contract.
However, if a small business firm or
nonprofit organization notifies the
agency that a particular report or other
submission contains a disclosure of a
subject invention to which it has elected
title or may elect title, the agency shall
use reasonable efforts to resirict its
publication of the material for six
months from date of its receipt of the
report or submission or, if earlier, until
the contractor has filed an initial patent
application. Agencies, of course, retain
the discretion to delay publication for
additional periods of time.

(5) Nothing in this paragraph (c) is
intended to limit the authority of
agencies provided in 35 U.S.C. 205 in
circumstances not specifically described
in this paragraph (c).

§ 401.14 Standard patent rights clauses.

(a) The following is the standard
patent rights clause to be used as
specified in § 401.3(a).

Patent Rights (Small Business Firms and
Nonprofit Organizations)

{a) Definitions.

{1} “Invention” means any invention or
discovery which is or may be patentable or
otherwise protectable under Title 35 of the
United States Code, or any noval variety of
plant which is or may be protected under the
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Plant Variety Protection Act (7 U.S.C. 2321 et
seq.).

(2) “Subject invention" means any
invention of the contractor conceived or first
actually reduced to practice in the
performance of work under this contract,
provided that in the case of a variety of plant,
the date of determination (as defined in
section 41(d) of the Plant Variety Protection
Act, 7 U.S.C. 2401{d)) must also occur during
the period of contract performance.

(3) "Prectical Application” means to
manufacture in the case of a composition or
product, to practice in the case of a process
or method, or to operate in the case of a
machine or system; and, in each case, under
such conditions as to establish that the
invention is being utilized and that its
benefits are, to the extent permitted by law or
Government regulations, available to the
publi¢ on reasonable terms.

(4) "Made" when used in relation to any
invention means the conception or first actual
reduction to practice of such invention.

(5) “Small Business Firm" means a small
business concern as defined at Section 2 of
Public Law 85-536 (15 U.S.C. 632) and
implementing regulations of the
Administrator of the Small Business
Administration, For the purpose of this
clause, the size standards for small business
concerns involved in Government
procurement and subcontracting at 13 CFR
121.3-8 and 13 CFR 121.3-12, respectively,
will be used.

(8) *Nonprofit Organization” means a
university or other institution of higher
education or an organization of the type
described in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C, 501(¢) and
exempt from taxation under section 501(a) of
the Internal Revenue Code (25 U.S.C. 501(a))
or any nonprofit scientific or educational
organization qualified under a state nonprofit
organization statute.

{b) Allocation of Principal Rights.

The contractor may retain the entire right,
title, and Interest throughout the world to
each subject invention subject to the
provisions of this clause and 35 U.S,C. 203,
With respect to any subject invention in
which the centractor retains title, the Federal
Government shall have a nonexclusive,
nontransferable, irrevocable, paid-up license
to practice or have practiced for or on behalf
of the United States the subject invention
throughout the world.

{c) Invention disclosure, Election of Title
and Filing of Patent Application by
Contraclor,

(1) The contractor will disclose each
subject invention to the Federal agency
within two months after the inventor
discloses it in writing to contractor personnel
responsible for patent matters. The disclosure
to the agency shall be In the form of a written
report and shall identify the contract under
which the invention was made and the
inventor(s). It shall be sufficiently complete
in technical detail to convey a clear
understanding to the extent known at the
time of the disclosure, of the nature, purpose,
operation, and the physical, chemical,
biological or electrical characteristics of the
invention. The disclosure shall also identify
any publication, on sale or public use of the

invention and whether a manuscript
describing the invention has been submitted
for publication and, if so, whether it has been
accepted for publication at the time of
disclosure, In addition, after disclosure to the
agency, the contractor will promptly notify
the agency of the acceptance of any
manuscript describing the invention for
publication or of any on sale or public use
planned by the contractor.

(2) The contractor will elect in writing
whether or not to retain title to any such
invention by netifying the Federal agency
within two years of disclosure to the Federa!
agency. However, in any case where
publication, on sale or public use has
initiated the one year statutory pericd
wherein valid patent protection can still be
obtained in the United States, the period for
election of title may be shortened by the
agency to a date that is no more than 60 days
prior to the end of the statutory period.

(3) The contractor will file its initial patent
application on a subject invention to which it
elects to retain title within one year after
election of title or, if earlier, prior to the end
of any statutory period wherein valid patent
pratection can be obtained in the United
States after a publication, on sale, or public
use. The contractor will file patent
applications in additional countries or
international patent offices within either ten
months of the corresponding initial patent
application or six months from the date
permission is granted by the Commissioner of
Patents and Trademarks to file foreign patent
applications where such filing has been
prohibited by a Secrecy Order.

{4) Requests for extension of the time for
disclosure, election, and filing under
subparagraphs (1), (2), and (3) may, at the
discretion of the agency, be granted.

(d) Conditions When the Government May
Obtain Title.

The contractor will convey to the Federal
agency, upon written request, title to any
subject invention—

(i) If the contractor fails to disclose or elect
title to the subject invention within the times
specified in (c), above, or elects not to retain
title; provided that the agency may only
request title within 80 days after learning of
the failure of the contractor to disclose or
elect within the specified times.

(i) In those countries in which the
contractor fails to file patent applications
within the times specified in (c) above;
provided, however, that if the contractor has
filed a patent application in a country after
the times specified in (c) above, but prior to
its receipt of the written request of the
Federal agency, the contractor shall continue
to retain title in that country.

(iii} In any country in which the contractor
decides not to continue the prosecution of
any application for, to pay the maintenance
fees on, or defend in reexamination or
opposition proceeding on, & patent on a
subject invention.

(e) Minimum Rights to Contractor and
Protection of the Contracior Right to File.

(1) The contractor will retain a
nonexclusive royalty-free license throughout
the world in each subject invention to which
the Government obtains title, except if the
contractor fails to disclose the invention

within the times specified in (c}, above. The
contractor’s license extends to its domestic
subsidiary and affiliates, if any, within the
corporate structure of which the contractor is
a party and includes the right to grant
sublicenses of the same scope to the extent
the contractor was legally obligated to do so
at the time the contract was awarded. The
license is transferable only with the approval
of the Federal agency excep! when
transferred to the successor of that party of
the controctor’s business to which the
invention pertains.

(2) The contractor’s domestic license may
be revoked or modified by the funding
Federal agency to the extent necessary o
achieve expeditious practical application of
the subject invention pursuant to an
application for an exclusive license submitted
in accordance with applicable provisions at
37 CFR Part 404 and agency licensing
regulations (if any). This license will not be
revoked in that field of use or the
geographical areas in which the contractor
has achieved practical application and
continues to make the benefits of the
invention reasonably accessible to the public.
The license in any foreign country may be
revoked or modified at the discretion of the
funding Federal agency to the extent the
contractor, its licensees, or the domestic
subgidiaries or affiliates have failed to
achieve practical application in that foreign
country.

(3) Before revocation or modification of the
license, the funding Federal agency will
furnish the contractor a written notice of its
intention to revoke or medify the license; and
the contractor will be allowed thirty days (or
such other time as may be authorized by the
funding Federal agency for good cause shown
by the contractor) after the notice to show
cause why the license should not be revoked
or modified. The contractor has the right ta
appeal, in accordance with applicable
regulations in 37 CFR Part 404 and agency
regulations (if any) conceming the licensing
of Government-owned inventions, any
decision concerning the revocation or
modification of the license,

(f) Contractor Acticn to Protect the
Government's Interest.

(1) The contractor agrees lo execute or to
have executed and promptly deliver to the
Federal agency all instruments necessary to
(i) establish or confirm the rights the
Government has throughout the world in
those subject inventions to which the
contractor elects to retain title, and (ii)
convey title to the Federal agency when
requested under paragraph (d) above and to
enable the Government to obtain patent
protection throughout the world in that
subject invention,

(2) The contractor agrees to require, by
written agreement, its employees, other than
clerical and nontechnical employees, to
disclose promptly in writing to personnel
identified as responsible for the
administration of patent matiers and in a
format suggested by the contractor each
subject invention made under contract in
order that the contractor can comply with the
disclosure provisions of paragraph (), above,
and to execute all papers necessary to file
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patent applications on subject inventions and
to establish the Government’s rights in the
subject inventions. This disclosure format
should require, as a minimum, the
information required by [c}(1). above. The
contractor shall instruct such employees
through employee agreements or other
suitable educational programs on the
importance of reporting inventions in
sufficient time to permit the filing of patent
;"«‘pplica!ions prior to U.S. or foreign statutory
ars.

(3) The contractor will notify the Federal
agency of any decisions not to continue the
prosecution of a patent application, pay
maintenance fees, or defend in a
reexamination or opposition proceeding on a
patent, in any country, not less than thirty
days before the expiration of the respanse
period required by the relevant patent office.

(4) The contraclor agrees to include, within
the specification of any United States patent
applications and any patent issuing thereon
covering a subject invention, the following
statement, “This invention was made with
Government support under {identify the
contract) awarded by (identify the Federal
agency). The Government has certain rights
in the invention.”

(g) Subcontracls.

(1) The contractor will include this clause,
suitably modified to identify the parties, in all
subcontracts, regardless of tier, for
experimental, developmental or research
work to be performed by a small business
firm or domestic nonprofit organization. The
subcontractor will retain afl rights provided
far the centractor in this clause, and the
contracter will not, as part of the
consideration for awarding the subcontract,
obtain rights in the subcontractor's subject
inventions.

(2) The contractor will inclode inall other
subcontracts, regardless of tier, for
experimental, developmental or research
work the patent rights clause required by
(cite section of agency implementing
regulations or FAR).

(3] In the case of subcontracts, at any tier,
when the prime award with the Federal
agency was a contract (but not a grant or
cooperative agreement), the agency,
subcontractor, and the contractor agree that
the mutual obligations of the parties created
by this clause constitute a contract between
the subcontractor and the Federal agency
with respect to the matters covered by the
clause; provided, however, that nothing in
this paragraph is intended to confer any
jurisdiction under the Contract Disputes Act
in connection with proceedings under
paragraph (i) of this clause.

(k) Reporting on Utilization of Subject
Inventions.

The contractor agrees to submit on request
periodic reports no more frequently than
annually on the utilization of a subject
invention or on efforts at obtaining such
utilization that are being made by the
contractor or its licensees or assignees. Such
reports shall include information regarding
the status of development, date of first
commercial sale or use, gross royalties
reéceived by the contractor, and such other
dala and information as the agency may
reasonably specify. The centractor also

agrees to provide additional reports as may
be requested by the agency in connection
with any march-in proceeding undertaken by
the agency in accordance with paragraph (j)
of this clause, As required by 35 US.C.
202{c}{5). the ugency agrees it will not
disclose such information to persons outside
the Government without permission of the
contractor.

(i) Preference for United States Industry.

Notwithstanding any other provision of this
clause, the contractor agrees that neither it
nor any assignee will grant to any person the
exclusive right to use or sell any subject
inventions in the United States unless such
person agrees that any products embodying
the subject invention or produced through the
use of the subject invention will be
manufactured substantially in the United
States. However, in individual cases, the
requirement for such an agreement may be
waived by the Federal agency upon a
showing by the contractor or its assignee that
reasonable but unsuccessful efforts have
been made to grant licenses on similar terms
to potential licensees that would be likely to
manufacture substantially in the United
States or that under the circumstances
demestic manufacture is not commercially
feasible.

{j) March-in Rights.

The contractor agrees that with respect to
any subject invention in which it has
acquired title, the Federal agency has the
right in accordance with the procedures in 37
CFR 401.6 and any supplemental regulations
of the agency to require the contractor, an
assignee or exclusive licensee of a subject
invention to grant a nonexclusive, partially
exclusive, or exclusive license in any field of
use to a responsible applicant or applicants,
upon terms that are reasonable under the
circumstances, and if the contractor,
assignee, or exclusive licensee refuses such a
request the Federal agency has the right to
grant such a license itself if the Federal
agency determines that:

{1) Such action is necessary because the
contractor or assignee has not taken, or is not
expected to take within a reasonable time,
effective steps to achieve practical
application of the subject invention in such
field of use.

(2) Such action is necessary to alleviate
health or safety needs which are not
reasonably satisfied by the contractor.
assignee of their licensees;

(3) Such action is necessary to meet
requirements for public use specified by
Federal regulations and such requirements
are not reasonably satisfied by the
centractor, assignee or licensees; or

(4) Such action is necessary because the
agreement required by paragraph (i) of this
clause has not been obtained or waived or
because a licensee of the exclusive right to
use or sell any subject invention in the United
States is in breach of such agreement.

(k) Special Provisions for Contracts with
Nonprofit Organizations.

If the contractor is a nonprofit
organization, it agrees that:

(1) Rights to a subject invention in the
United States may not be assigned without
the approval of the Federal agency, except
where such assignment is made to an

organization which has as one of its primary
functions the management of inventions,
provided that such assignee will be subject to
the same provisions as the contractor

{2) The cantractor will share royalties
collected on & subject invention with the
inventor, including Federal employee co-
inventors (when the agency deems it
appropriate) when the subject invention is
assigned in accordance with 35 U.S.C. 202(e)
and 37 CFR 401.10;

{3) The balance of any royalties or income
earned by the contractor with respect to
subject inventions, after payment of expenses
(including payments to inventors) incidental
to the administration of subject inventions,
will be utilized for the support of scientific
research or education; and

{4) It will make efforts that are reasonable
under the circumstances to altract licensees
of subject inventions that are small business
firms and that it will give a preference to a
small business firm when licensing a subject
invention if the controctor determines that
the small business firm has & plan or
proposal for marketing the invention which, if
executed, is equally as likely to bring the
invention to practical application as any
plans or proposals from applicants that are
not small business firms; provided, that the
contractor is also satisfied that the small
business firm has the capability and
resources to carry out its plan or proposal.
The decision whether to give a preference in
any specific case will be at the discretion of
the contractor. However, the contractor
agrees that the Secretary may review the
contractor's licensing program and decisions
regarding small business applicants, and the
contractor will negotiate changes to its
licensing policies, procedures, or practices
with the Secretary when the Secretary's
review discloses that the contractor could
take reasonable steps to implement more
effectively the requirements of this paragraph
(k)(2).

(1) Communications.

{Cemplete According to Instructions at
401.5(b)).

(b} When the Department of Energy (DOE)
determines to use alternative provisions
under § 401.3(a}(4), the standard clause at
§ 401.14{a), above, shall be used with the
following modifications unless a substitute
clause is drafted by DOE:

{1) The title of the clause shall be changed
to read as follows:

Patent Rights to Nonprofit DOE Facility
Operators

(2) Add an “(A)" after “(1)" in paragraph
{e){1) and add subparagraphs (B} and (C) to
paragraph (c)(1) as follows:

(B) If the subject invention occurred under
activities funded by the naval nuclear
propulsion or weapons related programs of
DOE, then the provisions of this
subparagraph (c)(1)(B) will apply in lieu of
paragraphs (c)(2) and (3). In such cases the
contractor agrees to assign the Government
the entire right, title, and interest thereto
throughout the world in and to the subject
invention except to the extent that rights are
retained by the contractor through a greater
rights determination or under paragraph (el
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below. The contractor, or an employee-
inventor, with authorization of the contractor,
may submit a request for greater rights at the
time the invention is disclosed or within a
reasonable time thereafter. DOE will process
such a request in accordance with procedures
at 37 CFR 401.15. Each determination of
greater rights will be subject to paragraphs
(h}-{k] of this clause and such additional
conditions, if any, deemed to be appropriate
by the Department of Energy.

(C) At the time an invention is disclosed in
accordance with (¢}(1)(A) above, or within 90
days thereafter, the contractor will submit a
written statement as to whether or not the
invention occurred under a naval nuclear
propulsion or weapons-related program of the
Department of Energy. If this statement is not
filed within this time, subparagraph (¢)(1)(B)
will apply in lieu of paragraphs (c)(2) and (3).
The contractor statement will be deemed
conclusive unless, within 60 days thereafter,
the Contracting Officer disagrees in writing,
in which case the determination of the
Contracting Officer will be deemed
conclusive unless the contractor files a claim
under the Contract Disputes Act within 60
days alter the Contracting Officer's
determination. Pending resolution of the
matter, the invention will be subject to
subparagraph (¢)(1)(B).

(3) Paragraph (k)(3) of the clause will be
modified as prescribed at § 401.5(f).

§401.15 Deferred determinations.

(a) This section applies to requests for
greater rights in subject inventions made
by contractors when deferred
determination provisions were included
in the funding agreement because one of
the exceptions at § 401.3(a) was applied,

except that the Department of Energy is
authorized to process deferred
determinations either in accordance
with its waiver regulations of this
section. A contractor requesting greater
rights should include with its request
information on its plans and intentions
to bring the invention to practical
application. Within 80 days after
receiving a request and supporting
information, or sooner if a statutory bar
to patenting is imminent, the agency
should seek to make a determination. In
any event, if a bar to patenting is
imminent, unless the agency plans to file
on its own, it shall authorize the
contractor to file a patent application
pending a determination by the agency.
Such a filing shall normally be at the
contractor's own risk and expense.
However, if the agency subsequently
refuses to allow the contraclor to retain
title and elects to proceed with the
patent application under Government
ownership, it shall reimburse the
contractor for the cost of preparing and
filing the patent application.

(b) If the circumstances of concerns
which originally led the agency to
invoke an exception under § 401.3(a) are
not applicable to the actual subject
invention or are no longer valid because
of subsequent events, the agency should
allow the contractor to retain title to the
invention on the same conditions as
would have applied if the standard
clause at § 401.14(a) had been used
originally.

(¢) If paragraph (b) is not applicable
the agency shall make its determination
based on an assessment whether its
own plans regarding the invention will
better promote the policies and
objectives of 35 U.S.C. 200 than will
contractor ownership of the invention.
Moreover, if the agency is concerned
only about specific uses or applications
of the invention, it shall consider leaving
title in the contractor with additional
conditions imposed upon the
contractor’s use of the invention for
such applications or with expanded
Government license rights in such
applications.

(d) A determination not to allow the
contractor to retain title to a subject
invention or to restrict or condition its
title with conditions differing from those
in the clause at § 401.14(a), unless made
by the head of the agency, shall be
appealable by the contractor to an
agency official at a level above the
person who made the determination.
This appeal shall be subject to the
procedures applicable to appeals under
§ 401.11 of this part.

§ 401.16 Submissions and inquiries.

All submissions or inquiries should be
directed to Federal Technology
Management Policy Division, telephone
number 202-377-0659, Room H4837, U.S.
Department of Commerce, Washington,
DC 20230.

[FR Doc. 86-15777 Filed 7-11-86; 8:45 am|
BILLING CODE 3510-18-M
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31, 1985. The CFR volume issued os of Apr. 1, 1980, should be retained.

“ No amendments 1o this volume were promulguted during the period July 1, 1984 1o June
30, 1985. The CFR volume issued as of July 1, 1984, should be retained.

“The July 1, 1985 edition of 32 CFR Parts 1-189 contcins @ note only for Parts 1-39
inclusive. For the full text of the Defense Acquisition Regulafions in Parts 1-39, consult the
three CFR volumes issued as of July 1, 1984, comaining those parts,

% The July 1, 1985 edition of 41 CFR Chapters 1-100 contains o note only for Chapters 1 to
49 inclusive. For the full text of procurement reguiations in Chapters 1 10 49, consuft the eleven
CFR volumes issued os of July 1, 1984 contoining those chapters,

®Becouse Title 3 is on conuol compilation, this volume and oll previous volumes should be
retoined as o permanent reference source




Announcing the Latest Edition

The Federal

Register:
What It Is
and

How to Use It

The
Federal Register:
What It Is
And

How To Use It

A Guide for the User of the Federal Register —
Code of Federal Regulations System

This handbook is used for the educational
workshops conducted by the Office of the
Federal Register. For those persons unable to
attend a workshop, this handbook will provide
guidelines for using the Federal Register and
related publications, as well as an explanation
of how to solve a sample research problem.

I_Price $4.50

Order Form

Enclosed is $ Clcheck,
(1 money order, or charge to my
Deposit Account No.

Master Card and
VISA accepted.

Mail To: Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402

Credit Card Orders Only
Total charges $
Fill in the boxes below.
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eastern time, Monday - Friday (except holidays)
Please send me copies of The Federal Register- What It Is and How To Use It, at $4.50 per copy, Stock No. 022-003-01118-1
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