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e President

Proclamation 5295 of January 29, 1985

American Heart Month, 1985

By the President of the United States of America

A Proclamation

Despite progress in many areas, cardiovascular disease remains this Nation's
number one cause of death. The sad fact is that more than 40 million
Americans have one or more forms of heart or blood vessel disease. Strokes
afflict almost two million people annually. As many as 1.5 million persons will
have a heart attack this year, and approximately 550,000 of them will die. In
all, diseases of the heart and blood vessels will take the lives of almost one
million of our fellow citizens—some of whom may be our family members, our
friends and our co-workers.

Almost as many people will die from cardiovascular disease during 1985 as
from cancer, accidents, and all other causes combined. Economic losses will
also run high. This Nation will spend an estimated $72 billion in 1985 for
medical treatment, lost salaries, rehiring and training, and insurance and
disability claims resulting from heart and blood vessel disease.

The American Heart Association, a not-for-profit volunteer health agency, and
the Federal government, primarily through the National Heart, Lung and Blood
Institute, are providing hope. In 1948, those two organizations joined forces to
seek ways to reduce early death and disability from heart disease, stroke, and
related disorders. Since then, much has been accomplished through research,
professional and public education, and community service programs.

We have learned, for example, that maintaining proper nutrition, not smoking,
and controlling high blood pressure can make a significant difference in the
rate of incidence of these diseases. As a result, the death rates for heart
attacks and strokes are much lower today than they were in 1948.

Even more progress should result from efforts by the Federal government and
the American Heart Association to make everyone more aware of the dangers
of smoking. Tougher labeling laws for cigarette packaging and advertising
enacted last year by Congress will help. Research projects, such as the
Coronary Primary Prevention Trials concluded in 1984, have given new impe-
tus to the American Heart Association’s longstanding finding that control of
blood cholesterol decreases risk for heart attacks and strokes. The American
Heart Association has taken major steps to inform the public about the
significance of those test results, to influence Americans to adopt a prudent
diet, and to encourage the efforts of scientists who are unlocking the mysteries
of heart and blood vessel diseases.

Recognizing the need for all Americans to help in the continuing battle against
cardiovascular disease, the Congress, by joint resolution approved December
30, 1963 (77 Stat, 843; 36 U.S.C. 169b), has requested the President to issue
annually a proclamation designating February as American Heart Month.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the month of February 1985 as American Heart
Month. I invite the Governors of the States, the Commonwealth of Puerto Rico,
the officials of other areas subject to the jurisdiction of the United States, and
the American people to join me in reaffirming our commitment to the resolu-
tion of the nationwide problem of cardiovascular disease.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth day
of January, in the year of our Lord nineteen hundred and eighty-five, and of
the Independence of the United States of America the two hundred and ninth

[FR Doc. 85-2746
Filed 1-30-85; 1216 pm)
Billing code 3195-01-M
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Proclamation 5296 of January 29, 1985

National Day of Prayer, 1985

By the President of the United States of America

A Proclamation

The history of the American Nation is one of conviction in the face of tyranny,
courage in the midst of turmoil and faith despite the roils of doubt and
defeatism. Throughout our 208 years of freedom, the people of the United
States have drawn upon the lessons learned at the dawn of our liberty by
acting “with a firm reliance on Divine Providence" and expressing gratitude
for the many blessings a loving God has showered upon us.

These lessons have not been learned and honored without difficulty. During
the Revolutionary War, the Continental Congress proclaimed a National Day
of Prayer each year for eight years, a practice that ended with the winning of
the peace in 1783. Decades later, while the Civil War raged, this observance
was renewed by Abraham Lincoln. Responding to a Senate Resolution re-
questing the President to designate and set apart a day for prayer and
humiliation, Lincoln said that “intoxicated with unbroken success, we have
become too self-sufficient to feel the necessity of redeeming and preserving
grace, too proud to pray to the God that made us.” He then called the Nation
to prayer.

Our very existence as a free Nation, then, has provided potent witness to the
efficacy of prayer. Grover Cleveland, in his First Inaugural Address, said,
“Above all, I know that there is a Supreme Being who rules the affairs of men
and whose goodness and mercy have always followed the American people,
and I know He will not turn from us now if we humbly and reverently seek
His powerful aid.” Franklin D. Roosevelt, in his Fourth Inaugural Address,
expressed the same thought, “The Almighty God has blessed our land in many
ways. . . So we pray to Him now for the vision to see our way clearly—to see
the way that leads to a better life for ourselves and for all our fellow men—to
the achievement of His will, to peace on earth."”

Today our Nation is at peace and is enjoying prosperity, but our need for
prayer is even greater. We can give thanks to God for the ever-increasing
abundance He has bestowed on us, and we can remember all those in our
society who are in need of help, whether it be material assistance in the form
of charity or simply a friendly word of encouragement. We are all God's
handiwork, and it is appropriate for us as individuals and as a Nation to call
to Him in prayer.

By joint resolution of the Congress approved April 17, 1952, the recognition of
a particular day set aside each year as a National Day of Prayer has become a
cherished national tradition. Since that time, every President has proclaimed
an annual National Day of Prayer, resuming the tradition begun by the
Continental Congress.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim May 2, 1985, as a National Day of Prayer. I call
upon the citizens of this great Nation to gather together on that day in homes
and places of worship to pray, each after his or her own manner, for unity of
the hearts of all mankind.
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[FR Doc. 85-2747
Filed 1-30-85% 1217 pm|
Billing code 3195-01-M

IN WITNESS WHEREQF, I have hereunto set my hand this twenty-ninth day
of January, in the vear of our Lord nineteen hundred and eighty-five, and of
the Indeoendence of the United States of America the two hundred and ninth.
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Rules and Regulations
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contains . reguiatory documents having
general applicabiity and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
USC. 1510

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week,

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 354
|Docket No. 84-367]

Overtime Work at Border Ports, Ocean
Ports, and Airports

Correction

In FR Doc. 85-508, beginning on page
721 in the issue of Monday, January 7,
1985, make the following correction:

§354.1 [Corrected)

On page 722, first column, in
§ 354.1(a)(1), in the seventh line “Title
49" should read “Title 9",

E°LLING CODE 1505-01-M

Federal Crop Insurance Corporation
7CFR Part 443
|Amdt. No. 1; Doc. No. 1818S]

Hybrid Seed Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
Hybrid Seed Crop Insurance Regulations
(7 CER Part 443), effective for the 1985
and succeeding crop years, by making
several changes in the policy for

nsuring hybrid seed grown under
contract relative to changing the dates
found in the policy; providing for a
germination test when necessary;
clarifying production to count;
prohibiting overinsuring: adding
definitions of certain terms; deleting
Appendix A; and other minor changes in

language and format. The intended
effect of this rule is to clarify and
improve several sections of the policy
for insuring hybrid seed. The authority
for the promulgation of this rule is
contained in the Federal Crop Insurance
Act, as amended.

EFFECTIVE DATE: March 4, 1985.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202) 447-3325,
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation No. 1512-1 (December 15,
1883). This action conslitutes a review
as to the need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunsel review
date established for these regulations is
December 1, 1989.

Merritt W. Sprague, Manager, FCIC,
has determined that this action (1) is not
a major rule as defined by Executive
Order No. 12291 (February 17, 1981),
because it will not result in: (a) An
annual effect on the economy of $100
million or more; (b) major increases in
costs or prices for consumers, individual
industries, Federal, State, or local
governments, or a geographical region;
or (c) significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
U.S.-based enterprises to compete with
foreign-based enterprises in domestic or
export markets; and (2) will not increase
the Federal paperwork burden for
individuals, small businesses, and other
persons.

The title and number of the Federal
Assistance Program to which this
proposed rule apply are: Title—Crop
Insurance; Number 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1963).

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and -
sitfety. Therefore, neither an
Environmental Assessment nor an

Federal Register
Vol. 50, No. 22

Friday, February .1, 1085

Environmental Impact Statement is
needed.

Other than minor changes to language
and format, the principal changes
contained in the policy for insuring
hybrid seed are:

1. Sections 1.a.—Add the failure of
irrigation water supply because of
unavoidable cause as an insurable
cause of loss. This was added to clarify
intent since it appears as an implied
cause of loss in Section 2.¢.(2).

2. Section 1.b.(5) and 7.d—Delete the
present date of October 20 and provide
for placing the date in the Actuarial
Table, This will allow FCIC to set dates
according lo area.

3. Section 1.b.—Add a provision
requiring a germination test before
insuring against inadequate germination.

4. Section 4.b.—Change to allow a
determination of yield in the event of a
loss. The producer usually does not
know what yield can be expected from
the pedigree of the corn. At the time of
application the producer elects a
coverage level and dollar amount of
insurance per acre. Yield usually cannot
be determined before harvest.

5. Section 5.a.—Remove the Premium
Adjustment Table. The crop will be
insured on an average vield basis for the
type and variety. Coverages will
therefore reflect the actual production
history of the crop. Insureds with good
loss experience who are now receiving a
premium discount are protected since
they may retain a discount under the
present schedule through the 1889 crop
year or until their loss experience
causes them to lose the advantage,
whichever is earlier.

6. Section 5.c.—Remove the provisions
for transfers of insurance experience
and for premium computation when
insurance has not been continuous.
Deletion of the Premium Adjustment
Table eliminates the need for these
sections.

7. Section 8(2)—Add a provision for
FCIC to make an inspection and
germination test when necessary.

8. Section. 9.c. and e.—Specify that
corn which tests 80 percent or more
germination warm test will be
considered as seed production to count
in determining indemnies.

9. Section 9.c.—Change to clarify the
use of seed production and non-seed
production in indemnity calculation,

10, Section 8.d.—Effective for the 1986
crop year allow the guarantee only on




4626

Federal Register / Vol. 50, No. 22 / Friday, February 1, 1985 / Rules and Regulations

the acreage, share, or practice reported
but credit production on the acreage,
share, or practice actually planted if the
acreage, share, or practige reported
results in a premium less than the
acreage, share, or practice actually
planted. When acres are underreported,
the production from all acres will be
applied against the reported acres in
calculating indemnities. This change will
reduce indemnities when acres are
underreported and will reduce the
complexity of calculations.

11. Section 9.e.—Change to clarify the
use of seed production and non-seed
production in determining production to
count,

12. Section 9.j—Expand the
computation used to determine the
indemnity when other fire insurance is
obtained to include indemnities due
when other insurance is obtained
ugainst other causes of loss, This change
will reduce the possibility of fraud by
eliminating the ability to overinsure the
vilue of the crop.

13. Section 17.b, g, and I—Add
definitions for “Commercial Seed,”
“Initially Planted,” and "Seed
Company."

14. In addition to the policy changes,
FCIC also proposes to eliminate the
codification of Appendix A. Federal
crop insurance for hybrid seed has been
expanded into almost all counties where
hybrid seed is produced. FCIC service
offices will be able to advise a producer
if hybrid seed insurance is offered in a
county.

Because of the number of changes and
the necessity of renumbering sections,
FCIC republishes the hybrid seed crop
insurance policy in its entirety.

The public was invited to submit
wrilten comments, data, and opinions on
the proposed rule. One response was
received from the American Seed Trade
Association (ASTA) and one from the
National Association of Crop Insurance
Agent (NACIA). The response by ASTA
made five specific recommendations,
two of which relate to the notice of
proposed rulemaking as published.
ASTA and NACIA recommended that
FCIC increase the germination warm
test percentage requirement found in
section 9.e.(1){a)(ii) of the policy from 80
percent to 90 percent. FCIC's limit of
seed production to counl is presently
established as that seed with a
germination warm test of 80 percent or
higher. FCIC's position is that industry
standards vary with the available
supply of seed; however, ASTA feels
that the standard of B0 percent is too
low, FCIC is unable to change this
percentage for the 1885 crop year, but
agrees to review the matter for possible

inclusion in the 1986 and succeeding
Crop years. '

ASTA recommended that FCIC also
increase the level of coverage from $400
to $500 in 1985. While this data is not
included in the notice of proposed
rulemaking, it is part of the actuarial
data and is referred to in sections 2.a.(4)
and 4.a, ¢, and d of the policy. FCIC is of
the opinion that $400 coverage level in
1985, applicable in areas where hybrid
seed crop insurance is offered, is
adequate and corresponds to a
maximum coverage in field corn of 140
bushels which would require an average
yeild of 187 bushels. For this reason,
FCIC, while not increasing such
coverage for the 1885 crop year, will
consider this matter for the 1986 and
succeeding crop years.

The remaining recommendations
relative to hybrid seed crop insurance
from ASTA will be reviewed for the
1986 and succeeding crop years.

List of Subjects in 7 CFR Part 443
Crop insurance, Hybrid seed.

PART 443—{AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 e¢ seq.)
the Federal Crop Insurance Corporation
hereby amends the Hybrid Seed Crop
Insurance Regulations (7 CFR Part 443),
effective for the 1985 and succeeding
crop years, in the following instances:

1. The Authority citation for 7 CFR
Part 443 is:

Authority: Secs. 506, 516, Pub. L. 75-430, 52
Stat. 73, 77, as amended (7 U.S.C. 1508, 1510),

2.7 CFR 443.1 is revised to read:
§443.1 Avallability of hybrid seed crop

Insurance shall be offered under the
provisions of this subpart on hybrid
seed in counties within the limits
prescribed by and in accordance with
the provisions of the Federal Crop
Insurance Act, as amended. The
counties shall be designated by the
Manager of the Corporation from those
approved by the Board of Directors of
the Corporation.

3.7 CFR 443.4 is revised to read:

§443.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, involuntary transfer or
other similar interest shall not entitle the
holder of the interest to any benefit
under the contract.

4.7 CFR 443.6 is revised to read as
follows:

§4438 The contract.

The insurance contract shall become
effective upon the acceptance by the
Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. The
contract shall cover the hybrid seed
crop as provided in the policy. The
contract shall consist of the application,
the policy, and the county actuarial
table. Any changes made in the contract
shall not affect its continuity from year
to year. The forms referred to in the
conlract are available at the applicable
service offices.

5.7 CFR 443.7(d) is revised to read as
follows: !

§443.7 The application and policy.

{d) The application for the 1985 and
succeeding crop years is found at
Subpart D of Part 400—General
Administrative Regulations (7 CFR
400,37, 400.38) and may be amended
from time to time for subsequent crop
years. The provisions of the Hybrid
Seed Crop Insurance Policy for the 1985
and succeeding crop years are as
follows:

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Hybrid Seed—Crop Insurance Policy

(This is & continous contract. Refer to
Section 15.)

AGREEMENT TO INSURE: We will
provide the insurance described in this policy
in return for the premium and your
compliance with all applicable provisions.

Throughout this policy, “you" and "your”
refer to the insured shown on the accepted
Application and “we," “us” and “our™ refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of loss.

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period:

(1) Adverse weather conditions;

(2) Fire;

{3) Insecls;

(4) Piant disesse;

(5) Wildlife;

(6) Earthquake;

(7) Voleanic eruption: or

(8) Fuilure of the irrigation water supply
due to an unavoidable cause occurring after
the beginning of planting:
unless those causes are excepted, excluded,
or limited by the actuarial table or section
Qe(5).

b. We will not insure against any loss of
production due to:

(1) The use of unadapted. incompatible or
other genetically deficient male or female
seed:

In
in
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(2) The neglect, mismanagement, or
wrongdoing of you, any member of your
household, your tenants or employees;

(3) The failure to follow recognized good
farming practices or the grower provisions of
the seed contract;

(4) The impoundment of water by any
governmental, public or private dim or
reservolr project:

(5) Frost or freeze after the date designated
by the actuarial table;

(6) Inadequate germination caused by an
insured cause of loss unless inspected and
accepted by us before harves! is completed:

(7) Failure or breakdown of irrigation
equipment or facilities; or

(8) Any cause not specified in section la as
an insured loss.

2. Crop, Acreage, and Share Insured.

a. The crop insured will be any type of
female seed (“crop”) you elect:

(1) Which is planted for harvest and the
production is intended for the purpese of
commercial seed to produce a type of the
crop for grain or silage;

(2) Which is grown under contract
executed with a seed company prior to
planting:

(3) Which is grown on insured acreage; and

(4) For which an amount of insurance and
pr}o;nium rite are provided by the actuarial
lable,

b. An instrument in the form of a “lease”
under which you retain control of the acreage
on which the insured crop is grown and
which provides for delivery of the crop under
certain conditions and at a stipulated price(s)
will be treated as a contract under which you
have the share in the crop.

c. The acreage insured for each crop year
will be the crop planted on insurable acreage
as designated by the actuarial table.

d. The insured share will be your share as
landlord, owner-operator, or tenant in the
insured crop at the time of planting.

e, We do not insure any acreage:

(1) Which is destroyed, it is practical to
replant the crop, and such acreage was not
replanted;

(2) Where the farming practices carried out
are not in accordance with the farming
practices for which the premium rates have
been established;

(3) Which is irrigated and an irrigated
practice is not provided by the actuarial table
unless you elect to insure the acreage as
nonirrigated by reporting it as insurable
snder section 3;

{4) Initially planted after the final planting
date contained in the actuarisl table unless
you agree in writing on our form to coverage
reduction:

(5} Of a volunteer crop:

(6) Planted to a type or variety of the crop
nol established as adapted to the area or
m;i:cated as noninsurable by the actuarial
tables

(7) Planted with another type of crop;

(8) Occupied by rows planted with a
mixture of female and male seed;

l!fl) Planted and occupied by the male
plants;

(10) Planted for experimental purposes;

(11) Planted for any purposée other than for
tommercial seed:

(12) When less than 75 percent of the male
t¢d has not been planted by the final

planting date, unless we agree in writing to
insure such acreage; or

(13} Grown under a contract with any seed
company, and that seed company refuses to
provide us records required by us lo
determine the average yield.

f. If insurance is provided for an irrigated
practice:

(1) You must report as irrigated only the
acreage for which you have adequate
facilities and water 1o carry out a good crop
irrigation practice at time of planting: and

{2) Any loss of production caused by
failure to carry out a good crop irrigation

ractice, excep! failure of the water supply

rom an unavoidable cause occurring after
the beginning of planting, will be considered
s due to an uninsured cause,

8 We may limit the insured acreage to any
acmafc limitations established under any
Act of Congress, if we advise you of the limit
prior to planting.

3. Report of Acreage, Share, and Practice.

You must report on our form:

a. All the acreage of the crop planted in the
county in which you have a share;

b. The practice; and

¢. Your share at the time of planting.

You must designate separately any acreage
that is not insurable. You must report if you
do not have a share in any acreage of the
insured crop in the county. This report must
be submitted annually before the reporting
date established by the actuarial table. All
indemnities may be determined on the basis
of information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Production Guarantees, Coverage Levels,
and Amounts of Insurance.

a. The amounts of insurance and coverage
levels are in the actuarial table,

b. Your production gnarantee per acre by
type will be 50, 65, or 75 percent of the
average yield per acre for each variety grown
on the unit which will be determined in the
event of a loss. The yields by each specific
hybrid seed production variety for the 5-year
period immediately preceding the current
crop year as provided by the seed company
for the county or local geographic area will
be vaed. If less than 5 years of yield records
are available for any variety, the average
yield per acre will be established by us.
Where more than one variety is grown on a
unit, the unit guarantee will be the
combination of the guarantees of each
variety, y

c. Coverage level 2 will apply if you have
no! elected & coverage level.

d. You may change the coverage level and
the amount of insurance before lie closing
date for submitting applications for the crop
year ag established by the actuarial table.

5. Annual Premium,

a. The annual premium is earned and
payabla at the time of planting. The amount
is computed by multiplying the amount of
Insurance, times the premium rate, times the
insured acreage, times your share at the time
of planting.

b. Interest will accrue at the rate of one
and one-half percent (1%%) simple interest

per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date,

c. If you are eligible for a premium
reduction in excess of 5 percent based on
insuring experience through the 1983 crop
year under the terms of the Experience Table
contained in the hybrid seed crop policy for
the 1984 crop year, you will continue to
receive the benefit of that reduttion subject
to the following conditions:

(1) No premium reduction will be retained
after the 1989 crop year;

(2) The premium reduction will not increase
because of favorable experience;

{3) The premium reduction will decrease
because of unfavorable experience in
accordance with the terms of the 1984 policy;

(4) Once the loss ratio exceeds .80 no
further premium reduction will be applicable:
and

(5) Participation must be continuous.

6. Deductions for Debt.

Any unpaid amount due us may be
deducted from any indemnity payable to you
or from any loan or payment due you under
any Act of Congress or program administered
by the United States Department of
Agriculture or its Agencies.

7. Insurance Period.

Insurance attaches when both the mule and
female plant seed are planted and terminates
at the earliest of:

(a) Total destruction of the crop:

(b) Combining, threshing, or picking;

{c) Final adjustment of & loss; or

(d) The calendar date estublished by the
actuarial table.

8. Notice of Damage or Loss.

a. In case of damage or probable loss:

{1) You must give us written notice
promptly if:

{a) During the period before harvest, the
crop on any unit is damaged and you decide
not to further care for or harvest any part of
it;

(b) You want our consent to put the
acreage to another use; or

(¢} After consent to put acreage to another
use is given, additional damage occurs.

Insured acreage may not be put to another
use until we have appraised the crop and
given written consent. We will not consent to
another use until it is too late to replant. You
must notify us when such acreage has been
put to another use,

{2) You must give us notice at least 15 days
before the beginning of harvest if you
anticipate either a germination of less than 80
percent or a loss on any unit.

{3) If probable loss is later determined,
immediate notice must be given. A
representative sample of the unharvested
crop (at least 10 feet wide and the entire
length of the field) must remain unharvested
for a period of 15 days from the date of
notice, unless we give you written consent lo
harvest the sample.

{4) In addition to the notices required by
this section, if you are going to claim an
indemnitly on any unit, wé mus! be given
notice not later than 30 days after the earliest
of:

(a) Total destruction of the crop on the unit;
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{b) Harvest of the unit; or

(¢} The calendar date for the end of the
insurance period.

b. You must oblain written consent from us
before you destroy any of the crop which is
not to be harvested,

¢ We may reject any claim for indemnity if
any of the requirements of this section or
soction 9 are not complied with,

9. Claim for Indemnity

a. Any claim for indemnity on a unit must
be submitted to us on our form not later than
60 days after the earliest of:

{1} Tota! destruction of the crop on the unit;

{2) Harvest of the unit; or

(%) The calendar date for the end of
Insurance period.

b, We will not pay you any indemnity
unless you:

{1) Establish the total production of the
crop on the unit and that any loss of
production has been directly caused by one
or more of the insured causes during the
insurance period: and

{2) Purnish all information we require
concerning the loss,

¢. The indemnity will be determined on
each wit by:

(1) Multiplying the insured acreage by the
umount of insurance per acre;

{2) Subtracting from this product the sum
ol

(%) The dollar samount obtained by
multiplying seed production to count (seo
section 8e{1)(a)) by the price determined by
dividing the amount of insurance per acre by
the production guarantee per acre; plus,

(b) The dollar amount obtained by
multiplying non-seed production to count (see
section 9e(1)(b)) by the local marke! price of
such production on the earlier of the date the
joss is adjusted or the date such production is
sold: and

[3) Multiplying this balance by your share.

d. If the information reported by you under
soction 3 of the palicy:

(1) In the 1985 crop year results in o lower
premium than the actusl premium determined
1u be due, the indemnity will be reduced
proportionately.

{2) In the 1986 and succeeding crop year
resulls in a lower premium than the premium
determined to be due, the guarantee on the
unit will be computed on the information
repurted and not on the actual information
determined. All production from insurable
ucreage, whether or not reported as insurabile
will count against the production guarantee.

. The total production to be counted for a
unit will include all harvested and appraised
production.

(1) For crop type field com:

(8) Tolal seed production to count will
Include:

{1) All corn delivered to and sccepled by
the sced company;

(i) All com delivered to but not accepted
by the seed company unless the germination
is less than 80 percent warm lest as
determined by a certified seod test conducted
at the time of delivery; and d

{ii1) All harvested and appralsed
production which does not qualify under (i)
und (if}) above because of uninsured causes,

{b) Total non-seed production to count will
lnclude all harvested and appraised

production which does not qualify as seed
production.

() For the purpose of determining the
quantity of harvested production:

(1) Shelled corn will be reduced .12 percent
for each .1 percentage point of moisture in
excess of 15.5; and

(ii) Ear corn will be measured ai 70 pounds
of ear corn equaling 56 pounds (one bushel)
of shell corn. The weight of ear corn required
to equal one bushel of shell corn will be
increased 2 pounds for each percentage point
of moisture in excess of 14 percent.

[2) Appraised production to count as seed
production will include:

{a) Unharvested production on harvested
acreage and potential production lost due to
uninsured causes and failure to follow
recognized good farming practices;

(b) Not less than your guarantee for any
acreage which is abandoned or put to another
use without our prior written consent or
damaged solely by an uninsured cause; and

[c) Any appraised production on
unharvested acreage.

{3) Any appraisal we have made on insured
acreage and given written consent to be put
to anather use will be considered as seed
production unless such acreage is:

(a) Not put to another use before harvest of
the crop becomes general in the county;

(b) Harvested: or

(¢) Further damaged by an insured cause
before the acreage is put to another use.

(4) The amount of production of any
unharvested acreage of the crop may be
determined on the basis of field appraisals
conducted after the end of the insurance

riod.

(5) When you have elected to exclude hail
and fire as insured causes of loss and the
crop is damaged by hail or fire, appraisals
will be made in accordance with Form FCI-
78, “Request To Exclude Hail and Fire".

(6) The commingled production of units will
be allocated to such units in proportion to our
liability on the harvested acreage of each
unit.

f. You must not abandon any ncreage to us.

8- You may not bring suit or action against
us unless you have complied with all palicy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508{c). You mus!
bring suit within 12 months of the date notice
of denial Is mailed to and received by you.

h. We will pay the loss within 30 days after
we reach agreement with you or entr§ of a
final judgment. In no instance will we be
liable for interest or damages in connection
with any claim for indemnity, whether we
approve or disapprove such claim,

i. If you die, disappear, or are judicially
declured Incompetent, or if you are an entity
other than an individual and such entity is
dissolved after the crop is planted for any
crop year, any indemnity will be paid to the
person(s) we determine to be beneficially
entitled thereto,

j- If you have other insurance against the
perils insured under this contract, and
damage as a result of those perils occurs
during the insurance period. we will be liable
for loss due 1o those perils only for the
smaller of:

(1) The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

{2) The amount by which the loss from
those perils exceeds the indemnity paid or
payable under such other insurance. For the
purpose of this section. the amount of loss
from those perils will be the difference
between the fair market value of the
production on the unit before the loss and
after the loss.

10. Concealment or Fraud.

We may void the contract on all crops
insured without affecting your lability for
premiums or waiving any right, including the
right to collect any amount due to us i, at any
time, you have concealed or misrepresonted
any malterial fact or commifted any fraud
relating to the contract, and such voidance
will be effective as of the beginning of the
Crop year.

11. Transfer of Right to Indemnity on
Insured Share.

If you transfer any part of your share
during the crop year, you may transfer your
right to an indemnity. The transfer must be on
our form and approved by us. We may collect
the premiom from either you or your
transferee or both. The transferee will have
all rights and responsibilities under the
contract,

12. Assignment of Indemnity.

You may assign to another party your right
1o an indemnity for the crop year, only on our
form and with our approval. The assignes
will have the right to submit the loss notices
und furms required by the contract.

13, Subrogation. (Recovery of loss from a
third party.)

Because you may be able to recover all or a
part of your loss from someone other than us,
you must do all you can to preserve any such
rights. If we pay you for your loss then your
right of recovery will at our option belong to
us. If we recover more than we paid you plus
our expenses, the excess will be paid to you

14. Records and Access to Farm.

You must keep, for two years after the time
of loss, records of the harvest, storage,
shipment, sale or other disposition of all of
the crop produced on each unit including
separate records showing the same
information for production for any uninsured
acreage. Any person designated by us will
have access to such records and the farm for
purposes related to the contract.

18, Life of Contract: Cancellation and
Termination. y

a. This contract will be in effect for the
crop year specified on the application and
may not be canceled by you for such crop
year. Thereafter, the contract will continue in
force for each succeeding crop year unless
canceled or terminated as provided in this
section.

b. This contract may be canceled by either
your or us for any subsequent crop year by
giving written notice to the other on or before

the cancellation date preceding such crop
year,

¢ This contract will terminate as lo any
crop year il any amount due us on this or any
other contruct with you is not paid on or
before the termination date far the policy o0

wh
ere

for

Cog

(hi



Federal Register / Vol. 50, No. 22 / Friday, February 1, 1985 / Rules and Regulations

4629

which the amount is due. The date of
payment of the amount due;

(1) If deducted from an indemnity will be
he date you sign the claim; or

(2) If deducted from anmem under another
program administered by Uniled States
Department of Agriculture will be the date
tath such payment and set-off are approved.

d. The cancellation and terminuation dates
ire Apf" ‘5.

e. if you die or are judicially declared
incompetent, or the insured entity is other
than an individual and Such entity is
dissolved, the contract will terminate as of
the date of death, judiclal declaration, or
{issolution. If such event occurs after
imsurance attaches, the contract will continue
1o force through the crop year and terminate
it the end thereof. Death of a partner in a
partnership will dissolve the partnership
unless the partnership agreement provides
otherwise. If two or more persons having a
joint interest are insured jointly, death of one
of the persons will dissolve the joint entity,

f. The contract will terminate if no premium

s earned for five consective years.

16, Contract Chunges.

We may change any of the terms and
provigions of the contract from year to year.
I your amount of insurance is no |
oifered, the actuarial table will provide the
imount of insurance which you are deemed
1o have elected. All contract changes will be
availuble at your service office by December
71 preceding the cancellstion dute.
Acceptance of any changes will be
conclusively presumed in the absence of any
notice from you to cancel the contract.

17. Meaning of Terms.,

For the purposes of hyhrid seed crop
nsurance:

w. “Actuarial table” means the forms and
reluted material for the crop year approved
by us which are availuble for public
inspection in your service office, and which
show the coverage levels, premium rates,
umounts of insurance, practices, insurable
and uninsurable acreage. and related
information regarding hybrid seed insurance
I the county,

b. “Commercial seed” means the offspring
of two individual seeds of different genotic
character produced as a result of crossing, A
portion of this resultant offspring is the
product intended for the purpose of use on a
commercial basis by the agricultural producer
(farmer) to produce the field crop type for
prain or silage.

c "County" means the county shown on
lhe application and any udditional land
located in a local producing area bordering
'mI the county, as shown by the actuarial
lable,

d. “Crop year” means the period within
which the crop is normally grown and is
designated by the calendar year in which the
top is normally harvested.

e. “Female plant” means the plants grown
for the purpose of producing commurcial
beed,

[ “Harvest” nteans the completion of
';rfnb)ning. threshing or picking of the crop on
the unit.

£ “Initinlly planted” means the completion
of planting of both the female und not less

than 75 percent of the male seed before the
final planting date,

h. “Insurable-acreage™ meuns the land
classified as insurable by us and shown as
such by the sctuarial table,

i. “Insured” means the person who
submitted the application accepted by us.

j: “Male plant” means the plants grown for
the purpose of shedding polien on female
plants.

k. "Person” means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

|, "Seed company” means a company
which contracts with a grower to produce or
grow for the production of hybrid seed.

m. "Service office” means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

n. "Tenant” means u person who rents land
from another person for a share of the crop or
# share of the proceeds therefrom.

0. "“Type" means the crop grown: L.e., corn,
grain sorghum, sunflower, popcorn, etc,

p. "Unit” means all insuruble acreage of
uny one of the crop types in the county on the
date of planting for the crop year:

{1) In which you have a 100 percent share;
or

{2) Which Is owned by one entity and
operated by another entity on & share basis.

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the crop on such land shall be
considered as owned by the lessee. Lund
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreemont between you and us. Units as
herein defined will be determined when the
acreage is reporfed, Errors in reporting such
units may be corrected by us to conform to
applicable guldelines when adjusting a loss.
We may consider any acreage and share
thereof reported by or for your spouse or
chiid or any member of your houschold to be
your bona fide share or the bona fide share of
uny other porson having an interest therein,

Q. “Variety" means the seed produced from
o pair of genetically identifiable parents.

18. Descriptive Headings,

_The descriptive heading of the various
policy terms and conditions is formulated for
convenlence only and is not intended to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations.

All determinations required by the palicy
will be made by us. If you disagree with our
determinations, you may obtain
reconsideration of or appeal those
determinations in accordance with Appeal
Regulations,

20. Notices.

All notices required to be given by you
must be in writing and received by your
service office within the designated time
unless otherwise provided by the notice
requirement. Notices required to be given
immediately may be by telephone or in
person and confirmed in writing. Time of the

notice will be determined by the time of our
receipt of the written notice.

Done in Washington, D.C., on December 6,
1964.
Peter F. Cole,
Secretary. Federal Crop Insurance
Corporation.

Approved by:
Edward Hews,
Acting Manoger.

Dated: January 29, 1985,
|FR Doc. 85-2601 Filed 1-31-85% 8:45 am)
BILLING COOE 3410-08-M

7 CFR Part 449

Fresh Market Sweet Corn Crop
insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby issues a new
Part 449 in Chapter IV of Title 7 of the
Code of Federal Regulations, effective
for the 1985 and succeeding crop years,
for the purpose of prescribing
procedures for insuring fresh market
sweet corn in counties where such com
is produced. This rule was originally
published as a proposed rule at 49 FR
28066 on July 10, 1984, and is hereby
adopted as a final rule with a few minor
changes in language and the deletion of
Appendix A. The intended effect of this
rule is to issue regulations (7 CFR Part
449—Fresh Market Sweet Comn Crop
Insurance Regulations) under the
authority contained in the Federal Crop
Insurance Act, as amended.

EFFECTIVE DATE: March 4, 1985.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1 (December 15, 1983).
This action constitutes a review as to
the need, currency. clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
February 1, 1989.

Merritt W, Sprague, Manager, FCIC,
has determined that this action (1) is not
o major rule as defined by Executive
Order No. 12201 (February 17, 1981),
because it will not result in: {a) An
annual effect on the economy of $100
million or more; (b) major increases in
costs or prices for consumers, individual
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industries, Federal, State, or local
governments, or a geographical region;
or (c) significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
will not increase the Federal paperwork
burden for individuals, small businesses,
and other persons.

The title and number of the Federal
Assistance Program to which this rule
applies are: Title—Crop Insurance;
Number 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On March 28, 1984, the Board of
Directors of FCIC approved Docket No.
CI-FSwC-85-1B, authorizing FCIC to
offer a program of crop insurance on
fresh market corn in all counties where
such corn is ordinarily produced,
effective for the 1985 and succeeding
crop years. The regulations contained in
this rule are to become effective for the
1985 and succeeding crop years offering
protection against crop damage or loss
from frost, freeze, hail, fire, tornado,
hurricane, or a tropical depression that
has been named by the U.S. Weather
Service.

On July 10, 1984, FCIC published a
notice of proposed rulemaking in the
Federal Register at 49 FR 28068, to issue
a new Part 449 in Chapter IV of Title 7 of
the Code of Federal Regulations
prescribing procedures for insuring fresh

‘market sweet corn. The public was
given 60 days in which to submit written
comments, data, and opinions on the
proposed rule, but none were received.
In reviewing the regulations prior to
issuance as a final rule, it was
determined to eliminate the codification
of Appendix A, since FCIC service
offices in the United States will be able
to advise a producer if fresh market
sweet corn insurance is offered in a
particular county. Therefore, with the
exception of the elimination of
Appendix A and minor and non-
substantive changes in language, the

proposed rule as published is hereby
issued as a final rule, effective with the
1985 and succeeding crop years.

List of Subjects in 7 CFR Part 449

Crop insurance, Fresh market sweet
corn.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.8.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby adds a new part in Chapter IV of
Title 7 of the Code of Federal
Regulations to be known as 7 CFR Part
449 Fresh Market Sweet Corn Crop
Insurance Regulations, effective for the
1985 and succeeding crop years, to read
as follows:

PART 449—FRESH MARKET SWEET
CORN CROP INSURANCE
REGULATIONS

Subpart—Regulations for the 1985 and
Succeeding Crop Years

Sec.

449.1 Availability of fresh market sweet
corn insurance.

449.2 Premium rates, coverage levels, and
amounts of insurance.

449.3 OMB control numbers,

4494 Creditors.

4495 Good faith reliance on
misrepresentation.

4498 The contract.

449.7 The application and policy.

Authority: Secs. 506, 516, Pub, L. 75-430, 52
Stal. 73, 77, as amended (7 U.S.C. 1506, 1518).

Subpart—Regulations for the 1985 and
Succeeding Crop Years

§449.1 Avallabllity of fresh market sweet
cormn Insurance.

Insurance shall be offered under the
provisions of this subpart on fresh
market sweet corn in counties within
limits prescribed by, and in accordance
with the provisions of the Federal Crop’
Insurance Act, as amended. The
counties shall be designated by the
Manager of the Corporation from those
approved by the Board of Directors of
the Corporation.

§ 449.2 Premium rates, coverage levels,
and amounts of Insurance.

(a) The Manager shall establish
premium rates, coverage levels, and
amounts of insurance for fresh market
sweet corn which will be included in the
actuarial table on file in service offices
for the county and which may be
changed from year to year.

(b) At the time the application for
insurance is made, the applicant shall
elect an amount of insurance per acre
and a coverage level from among those

levels and amounts contained in the
actuarial table for the crop year.

§ 449.3 OMB control numbers,

The information collection
requirements contained in these
regulations (7 CFR Part 449) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0563-0003 and 0563-
0007.

§ 4494 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,
mortgage, garnishment, levy, execution,
bankruptcy, involuntary transfer, or
other similar interest shall not entitle the
holder of the interest to any benefit
under the contract,

§449.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the fresh market sweet corn insurance
contract, whenever (a) an insured under
a contract of crop insurance entered into
under these regulations, as a result of s
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation (1) is
indebted to the Corporation for 4
additional premiums, or (2) has suffered
a loss to a crop which is not insured or
for which the insured is not entitled to
an indemnity because of failure to
comply with the terms of the insurance
contract, but which the insured believed
to be insured, or believed the terms of
the insurance contract to have been
complied with or waived, and (b) the
Board of Directors of the Corporation, ot
the Manager in cases involving not more
than $100,000.00, finds that: (1) An agent
or employee of the Corporation did in
fact make such misrepresentation or
take other erroneous action or give
erroneous advice; (2) said insured relied
thereon in good faith; and (3) to require
the payment of the additional premiums
or to deny such insured's entitlement to
the indemnity would not be fair and
equitable, such insured shall be granted
relief the same as if otherwise entitled
thereto. Requests for relief under this
section must be submitted to the
Corporation in writing.

§449.6 The contract.

The insurance contract shall become
effective upon the acceptance by the
Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation, The
contract shall cover the fresh market
sweel corn crop as provided in the
policy. The contract shall consist of the
application, the policy, and the county
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i« tuarial table. Any changes made in
he contract shall not affect its

ontinuity from year to year. The forms
oferred 10 in the contract are ayailable
! the service office.

449.7 The application and policy.

(a) Application for insurance on a
orm prescribed by the Corporation may
e made by any person o cover such
yerson's share in the fresh market sweet
orn crop as landlord, owner-operator,
r tenant. The application shall be
ubmitted to the Corporation at the
ervice office on or before the
pplicable closing date on file in the
ervice office.

(b) The Corporation may discontinue
the acceplance of applications in any

ounty upon its determination that the
insurance risk is excessive, and also, for
the same reason, may reject any
individual upplication. The Manager of
the Corporation is authorized in any

rop year to extend the closing date for
submitting applications in any county by
placing the extended date on file in the
applicable service offices and publishing
u notice in the Federal Register upon the
Manager's determination that no
adverse selectivity will result during the
period of such extension. However, if
adverse conditions should develop
during such period, the Corporation will
Immediately discontinue the acceptance
of applications,

(c) In accordance with the provisions
governing changes in the contract
contained in policies issued under FCIC
regulations for the 1985 and succeeding
crop years, a contract in the form
provided for in this subpart will come
into effect as a continuation of a fresh
mirkel sweet corn contract issued under
such prior regulations, without the filing
of a new application.

(d) The application for the 1985 and
succeeding crop years is found at
Subpart D of Part 400—General
Administrative Regulations (7 CFR
400.37, 400.38) and may be amended
from time to time for subsequent crop
vears, The provisions of the Fresh
Market Sweet Corn Insurance Policy for

the 1985 and succeeding crop years are
us follows:

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

; *sh Market Sweet Corn—Crop Insurance
ol {j
(This is & continuous contract. Refer to
Section 15.)
AGREEMENT TO INSURE: We will
provide the insurance described in this policy
i return for the premium and your
campliance with all applicable provisions.
Throughout this policy, *you" and “your”
refer to the insured shown on the accepted

Application and “we,” “us" and "ouwr” refer 1o
the Federal Crop Insurance Corporation.

Terms und Conditions

1. Causes of loss.

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period:

(1) Frost;

(2) Freeze;

(3) Hall;

{4) Fire;

(5) Tornado;

(6} Hurricane;

(7) Tropical depression that has been
named by the U.S. Weather Service; or

(8) Failure of the irrigation water supply
after planting due to an unavoidable cause;
unless those causes are excepled, excluded,
or limited by the actuarial table or section

b. 'We will not insure against any loss of

- production due to:

(1) The neglect, mismanagement, or
wrongdoing of you, any member of your
household, your tenants or employees;

(2) The failure to follow recognized good
sweet corn farming practices;

(3) Dumage resulting from the
impoundment of water by any governmental,
public or private dam or reservoir project;

{4) Any cause not specified in section 1a as
an insured loss;

(5) The failure to carry out a good sweet
corn irrigation practice; or

(6) The breakdown of irrigation equipment
or facilities,

2. Crop, acreage, and share insured.

a. The crop Insured will be sweet corn
which is planted for harvest as fresh market
sweel corn in which you have a share as
reported by you or as determined by us,
whichever we shall elect; which If grown on
insured acreage; and for which an amount of
insurance and premium rate are provided by
the actuarial table.

. The acreage insured for each crop year
will be irrigated acreage designated as
insurable by the actuarial table.

¢. The insured share will be your share as
landlord, owner-operator, or tenant in the
insured sweel corn at the time of each
planting period.

d. We will not insure any acreage of sweel
corn grown by any person if:

{1) The person had not grown sweet corn
for commercial sales the previous crop year
or

(2) The person had not participated in the
management of the sweet com farming
operation the previous crop year,

e. We do not insure any ucreage:

(1) Of sweet corn grown for direct
consumer marketing:

(2) If the farming practices carried out are
not in accordance with the farming practices
for which the premium rates have beon
established:

(3) Which is not irrigated:

(4) Which s destroyed, it is practical to
replant to sweet corn, and such acreage is not
replanted;

{5) Initially planted after the final date

_contailaed in the actuarial table:

(6) Of volunteer sweet com;

(7} Planted to a type or variety of sweet
com not established as adapted to the area
or excluded by the actuarial table;

(8) Planted for experimental purposes; or

(9) Planted with a crop other than sweet

corn.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to planting.

3. Report of acreage, share, and practice.

You must report at the time of each
planting period on our form:

i All the acreage of fall, winter and npﬂngo
planted sweet corn in the county in which
you have a share;

b, The practice: and

. Your share.

You mus! designate separately any acreage
that is not insurable. You must report if you
do not have a share in any sweet com
plantings in the county. This report must be
submitted for each planting period on or
before the reporting date established by 1he
actuarial table for each planting period. We
may determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit for each planting period the insured
acreage, share, and practice or we may deny
liability on any unit for any planting. Any
report submitted by you may be revised only
upon our approval.

4. Coverage levels and amounts of
insurance,

a. The coverage levels and smounts of
insurance ure contained in the actuarial
table.

b. Coverage level 2 will apply If you have
not elected a coverage level

¢. You may change the coverage level and
asmount of insurance before the closing date
for submitting applications for the crop year
as established by the actuarial table.

5. Annual premium,

a. The annual premium is earned and
payable at the time of planting. The amount
is computed by multiplying the amount of
insurance, times the premium rate, times the
insured acreage, times your share al the time
of each planting.

b. Interest will accrue at the rate of one
and one-hall percent (1%%) simple interest
per calendar month, or any part thereol, on
any unpaid premium balance starting on the
first day of the month following the first
billing date.

6. Deductions for deb!,

Any unpaid amount due us may be
deducted from any indemnity payable lo you
or from any loan or payment due you under
any Act of Congress or program administered
by the United States Department of
Agriculture or its Agencies.

7, Insurance period.

Insurance attaches when the sweel corn is
planted in each planting period and ends at
the earliest of:

#. Total destruction of the sweel cormn on
the unit;

b. Discontinuance of harvest on the unit;

c. The date harvest should have started on
the unit on any screage which will not be
harvested:
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d. Final harvest; or

e, Final adjustment of a loss.

8. Notice of damage or loss.

a. In case of damage or probable loss:

1) You must give us writlen notice if:

{a) You want our consent to replant sweet
com damuged due to any insured cause. (To
qualify for a replanting payment, the acreage
replanted shall be st least the lesser of 10
acres or 10 percent of the insured acreage
sustaining a loss in excess of 25 percen! of
the plant stand on the unit);

(b) During the period before harvest, the
sweet corn on any unit is damaged and you
decide not to further care for or harvest any
part of the sweet corn;

(¢) You want our copsent to put the acreage
to another use; or

(d) After consent to pul acreage to another
use is given, addnionurdamage 0Cours.
Insured acreage may not be put to another
use until we have appraised the sweet com
and given written consent. We will not
consent to another use until it is too late to
replant. You must notify us when such
acreage is replanted or put 10 another use.

{2) You must give us notice at least 15 days
before the beginning of harvest if you
anticipate a loss on any unit,

{3) If probable loss is later determined and
you are going to claim an indemnitly on any
unil, notice must be given by you not later
than 48 hours:

(a) After total destruction of the sweet corn
on the unit;

(b) After discontinuance of harvest on the
unit; or

(c) Before harvest would normally start if
any acreage on the unit is not to be
harvested,

b. You may not destroy or replant any of
the sweet corn on which a replanting
payment will be claimed until we give
consent.

c. You must obtain wrilten consent from us
before you destroy any of the sweet corn
which is not to be harvested,

d. We may reject any claim for indemnity if
any of the requirements of this section or
section 8 are not complied with,

9. Claim for indemnity.

a. Any claim for indemnity on a unit must
be submitted to us on our form not later than
60 days after the carliest of:

(1) Total destruction of the sweet corn on
the unit;

(2) Discontinuance of harvesting on the
unit; or

[3) The date harvest should have started on
the unit on any acreage which will not be
harvested.

b. We will not pay any indemnity unless

you:

(1) Establish the total production and the
value received for all sweet corn on the unit
and that any loss of production or value has
been directly caused by one or more of the
lns‘;m:d causes during the insurance period;
an

(2) Furnish all information we require
concerning the loss.

c. The indemnity will be determined on
each unit by:

{1) Multiplying the insured acreage by the
amount of insurance times the percentage for
the stage of production defined by the
actuarial table;

{2) Subtracting the tolal value of production
to be counted (see section 9f); and

(3) Multiplying this result by your share.

d. If the information reported by you resulls
in a lower premium than the actual premivm
determined to be due, the indemnity will be
reduced proportionately.

e. The indemnity will be reduced by the
amount of any replanting payment.

f. The total value of production to be
counted for a unit will include all harvested
and appraised production.

(1) The total value will include any amount
received for sweet corn on the unit minus the
nltxlwnblc cost as established by the actuarial
table.

(2) The value of appraised production to
count will include:

{a) The value of unharvested mature sweet
corng -

{b) The value of potential production lost
due to uninsured causes and failure to follow
recognized good sweet comn farming
praclices;

(¢) Not less than the dollar amount of
insurance per acre for any acreage;

(i) Abandoned or put to another use
without prior written consent; or

(ii) Which is damaged solely by an
uninsured cause; or

(d) The value of any appraised production
of mature sweet corn on unharvested
acreage.

(3) Unharvested sweet corn injured by or
with defects due to insurable causes and
which cannot be marketed, will not be
counted,

(4) Any appraisal we have made on insured
acreage for which we have given written
congent to be pul to another use will be
considered production unless such acreage is:

{a) Not put to another use before harvest of -
sweet corn becomes general in the county for
the planting period;

{b) Harvested:; or

[c) Further damaged by an insured cause
before the acreage is put to another use.

{5) The amount and value of production of
any unharvested sweet corn may be
determined on the basis of field appraisals
conducted after the end of the insurance
period.

(6) The value of unsold harvested or
appraised production shall be determined by
multiplying such production by the simple
average F.O.B. shipping point price per crate
(minus allowable cost as established by the
actuarial table), as reported by the Federal-
State Market News Service, for the seven
consecutive market days commencing the
earlier of:

(a) The date harvest starts; or

(b) The date harvest could have started on
any acreage which will not be harvested.

The price for such sweet com will not be
less than $4.00 per crate minus allowable cost
established by the actuarial table.

(7} When you have elected to exclude hail
and fire as insured causes of loss and the
sweel comn is damaged by hail or fire,
appraisals for uninsured causes shall be
made in accordance with Form FCI-78-A,
“Request to Exclude Hail and Fire",

(8) The value of commingled production of
units will be allocated to such units in
proportion to our liability on the harvested
acreage of each unit.

¢ A replanting payment may be made on
any insured sweet corn replanted after we
have given consent if:

(1) The acreage replanted is at least the
lesser of 10 acres or 10 percent of the insured
acreage sustaining a loss in excess of 25
percent of the plant stand for the unit: and

(2) No replanting payment has been made
on the acreage on which a replanting
payment is claimed during the current crop

ear. .
¢ The replanting payment per acre will be
your actual cost per acre for replanting, but
will not exceed the product obtained by
multiplying $40.00 per acre by your share.

h. If the information reported by you results
in a lower premium than the actual premium
determined to be due, the replanting paymen!
and the indemnity will be reduced
propartionately,

i. Any replanting payment will ba
considered as an indemnity,

i You must not abandon any acreage to us

k. You may not bring suit or action agains!
us unless you have complied with all policy
provisions. If a claim is denied, you may suc
us in the United States District Court under
the provisions of 7 U.S.C, 1508{c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

I. We shall pay the loss within 30 days
after we reach agreement with you or entry of
a final judgment. In no event will we be liable
for interest or damages in connection with
any claim for indemnity, whether we approve
or disapprove such claim.

m. If you die, disappear, or are judicially
declared incompetent, or if you are an enlity
other than an individual and such entity is
dissolved after the sweet com is planted for
any crop year, any indemnity will be paid 1o
the person(s) we determine 16 be beneficially
entitled thereto.

n. If you have other fire insurance, pﬁ;gf
damage occurs during the insurance period
and you have not elected to exclude fire
insurance from this policy, we will be liable
for loss due to fire only for the smaller of:

(1) The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

{2) The amount by which the loss from fire
exceeds the indemnity paid or payable under
such other insurance. For the purposes of this
section, the amount of loss from fire will be
the difference between the falr market value
of the production on the unit before the fire
and after the fire.

10. Concealment or fraud.

We may void the contract on sll crops
insured without affecting your liability for
premiums or waiving any right, including the
right to collect any amout due us if, at any
time, you have concealed or misrepresented
any material fact or committed any fraud
relating to the contract. Such voidance will
be effective as of the beginning of the crop
year with respect to which such act or
omission occurred.

11. Transfer of right 1o indemnity on
insured share.

If you transfer any part of your share
during the crop year, you may transfer your
right to an indemnity. The transfer must be 00
our form and approved by us, We may colled!

B —"
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the premium from either you or your
transferee or both. The transferee will have
all rights and responsibilities under the
contract,

12. Assignment of indemnity.

You may assign to another party your right
to an indemnity for the crop year only on our
form and with our approval. The assignee
will have the right to submit the loss notices
and forms required by the contract.

13. Subrogation. (Recovery of loss from a
third party.)

Because you may be able to recover all or a
part of your loss from someone other than us,
you must do all you can to preserve any such
rights, If we pay you for your loss then your
right of recovery shall at our option belong to
us. If we recover more than we paid yonw;ﬁus
our expenses, the excess will be paid to you.

14. Records and access to farm.

You must keep, for two years after the time
of loss, records of the harvesting, storage,
shipment, sale or other disposition of sll
sweet com produced on each unit including
separate records showing the same
information for production from any
eninsured acreage. Any person designated by
us will have access 1o such records and the
furm for purposes related to the contract.

15. Life of contract: cancellation and
lermination.

a. This contract will be in effect for the
crop year specified on the application and
may not be canceled by you for such crop
year, Thereafter, the contract will continue in
force for each succeeding crop year unless
canceled or terminated as proVided in this
section.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the
cancellation date preceding such crop year.

c. This contract will terminate &s to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
trop year for the contract on with the amount
l; due. The date of payment of the amount
dues

(1) If deducted from an indemnity claim
will be the date you sign such claim; or

(2} If deducted from payment under another
program administered by the United States
Department of Agriculture will be the date
both such payment and set off was approved.

d. The cancellation and termination dates
are July 1 for all counties.

e. If you die or are judicially declured
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract will terminate as of
the date of death, judicial declaration, or
dissolution. If stich event accurrs after
Insurance attaches for any crop year, the
contract will continue in force through the
crop year and terminate at the end thereof,
Death of a partner in a partnership will
dissolve the partnership unless the
partnership agreement provides otherwise. If
Iwo or more persons having & joint interest
are insured jointly, death of one of the
versons will dissolve the joint entity.

{. The contract will terminate if no premium

I earned for five consecutive years.
16 Contract changes,

We may change any terms and provisions
of the contract from year to year. If your
amount of insurance at which indemnities are
computed is no longer offered, the actuarial
table will provide the amount of insurance
which you are deemed to have elected. All
contract changes will be available at your
service office by April 30 preceding the
cancellation date, Acceptance of any changes
will be conclusively presumed in the absence
of any notice from you to cancel the contract.

17. Meaning of terms,

For the purposes of sweet corn crop
insurance:

a. “Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the amount of insurance, coverage
levels, premium rates, practices, insurable
and uninsurable acreage, and related
information regarding sweet comn insurance
in the county.

b. “County” means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown by the actuarial
table,

c. “Crop year" means the period within
which the sweet corn is normally grown
beginnig July 15 and continuing through the
harvesting of the spring-planted sweet corn
and is designated by the calendar year in *
which the spring-planted sweet com is
normally harvested.

d. "Direct Consumer Marketing" means
sweet corn which is grown for the purposes
of selling the sweet corn produced directly to
the consumer; or on acreage which is not
subject to an agreement between producer
and packer to pack the production. (The
agreement must be made before you report
your acreage.)

e. “Harvest" means the final picking of
marketable sweet corn on the unit.

f. “Insurable acreage" means the land
classified as insurable by us and shown as
such by the actuarial table.

2. “Insured" means the person who
submitted the application accepted by us.

h. “Marketable Sweet Corn™ means the
sweel corn which has reached the stage of
development that will withstand normal
handling and shipping.

i. “Person” means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of & State, or any agency
thereof.

j. “Planting Period” means the sweet com
planted within the dates specified by the
actuarial table, as fall-planted, winter-
planted or spring-planted.

k. “Plant Stand" means the number of live
plants per acre before the plants were
damaged due to insurable causes.

I. “Replanting” means performing the
cultural practices necessary to replant
insured acreage to sweet corn,

m; “Service office” means the office
servicing your contract s shown on the
application for insurance or such other
approved office as may be selected by you o
designated by us.

n. "Sweet comn” means a type of corn with

kernel conlaining a high percentage of sugar
and adapted for lable use.

0. “Tenant" means a person who rents land
from another person tor a share of the sweet
corn or a share of the proceeds therefrom.

p. “Unit” means all insurable acreage of
sweet corn for each planting period in the
country on the date of planting for the crop
year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and
operaled by another entity on a share basis,

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the sweet comn on such land shall be
considered as owned by the lessoe. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreement with us. Units as herein defined
will be determined when the acreage is
reported. Errors in reporting unils may be
corrected by us to conform to applicable
guidelines when adjusting a loss. We may
consider any acreage and share thereof
reported by or for your spouse or child or any
member of your household to be your bona
fide share or the bona fide share of any other
person having an interest therein.

18. Descriptive headings.

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations.

All determinations required by the policy
shall be made by us. If you disagree with our
determinations, you may obtain
reconsideration of or appeal those
determinations in accordance with FCIC's
Appeal Regulations. +

20. Notices.

All notices required to be given by you
must be in writing and received by your
service office within the designated time
unless otherwise provided by the notice
requirement. Notices required to be given
immediately may be by telephone or in
person and confirmed in writing. Time of the
notice will be determined by the time of our
receipt of the written notice.

Done in Washington, D.C., on November 27,
1964.
Dated: January 29, 1985.

Peter F, Cole,

Secretary, Federal Crop Insurance
Corporation.

Approved by:

Edward Hews,

Acting Manager.

[FR Doc. 85-2690 Filed 1-31-85; 8:45 am|
BILLING CODE 3410-08-M
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Agricultural Stabilization and Agricultural Stabilization and resources, Rural areas, Soil
Conservation Service Conservation Service (ASCS) is not conservation, Water resources, Wildlife.

required by 5 U.S.C. 553 or any other Final Rule
7 CFR Part 701 provision ofllaw to ;Sublit;:x a notice of

proposed rulemaking with respect to the p, 1—CONSERVATION AND
Conservation and Environmental subject matter of this rule. EQCITR?NMENTAL PROGRAM
Programs It has been determined by an

environmental evaluation that this Accordingly, the interim rule

AGENCY: Agricultural Stabilization and
Conservation Service (ASCS), USDA.

ACTION: Final rule.

SUMMARY: The purpose of this rule is to
adopt as a final rule an interim rule
which was published in the Federal
Register on July 30, 1984 (43 FR 30295).
The interim rule deleted the regulations
at 7 CFR 701.21 which set forth certain
obsolete procedures which had been
utilized to make materials and services
available to eligible producers under the
Agricultural Conservation Program.
EFFECTIVE DATE: February 1, 1985.

FOR FURTHER INFORMATION CONTACT:
Cordell A, Brown, Director,
Conservation and Environmental
Protection Division, ASCS, USDA, P.O.
Box 2415, Washington, D.C. 20013,
telephone 202-447-6221. The Final
Regulatory Impact Analysis describing
the options considered in developing
this rule will be available from Gordell
A. Brown.

SUPPLEMENTARY INFORMATION:
Information collection requirements
contained in this regulation (7 CFR Part
701) have been approved by the Office
of Management and Budget under the
provisions of 44 U.S.C. Chapler 35 and
have been assigned OMB Number 0560~
0112,

This final rule has been reviewed for
compliance with Executive Order 12291
and Departmental Regulation No. 1521-1
and has been classified as "not major.”
It has been determined that these
program provisions will not resull in: (1)
An annual effect on the economy of $100
million or mare; (2) major increases in
costs or prices for consumers, individual
industries, Federal, State, or local
governmen! agencies or geographic
regions; or (3) significant adverse effects
on compelition, employment,
investmenl, productivily, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The title and number of the Federal
Assistance Program to which this rule
applies are: Title—Agricultural
Conservation Program; Number—10.063:
as found in the Catalog of Federal
Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since the

action will have no significant impact on
the quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessmen! nor an
Environmental Impact Statement is
needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

The Agricultural Conservation
Program (ACP) is authorized generally
by sections 7-17 of the Soil
Conservation and Domestic Allotment
Act of 1938, as.amended (16 U.S.C. 590
et seq.) The program provides financial
incentives and technical assistance to
encourage agricultural producers to
voluntarily perform enduring soil and
water conservation and pollution
abatement measures, including practices
or programs which are deemed essential
to maintain soil productivity, prevent
soil depletion, or prevent increased
costs of production. The purpose of the
program is to assure a continuous
supply of food and fiber necessary for
the maintenance of strong and healthy
people.

On July 30, 1984, an interim rule was
published in the Federal Register (48 FR
30295). A comment period was provided
through September 28, 1884, The interim
rule deleted the regulations found at 7
CFR 701.21 which set forth the
procedures which are utilized to make
conservalion materials and services
available to eligible agricultural
producers in order to carry out approved
conservation work under the
Agricultural Conservation Program
{ACP). This provision of the regulations
became obsolete since the direct
appropriation of ACP funds which are to
remain available until expended makes
it possible to pay eligible producers as
soon as they have completed approved
conservation praclices.

No comments were received with
respect to the changes made by the
interim rule. Therefore, it has been
determined that the interim rule should
be adopted as a final rule.

List of Subjects in 7 CFR Part 701

Disaster assistance, Forests and forest
products, Grant programs natural

published at 49 FR 30295 removing 7
CFR 701.21 is hereby adopted as a final
rule without change.

Signed at Washington, D.C., on January 28,
1985.
Everelt Rank,

Administrator, Agricultural Stabilization end
Conservation Service.

|FR Doc. 85-2701 Filed 1-31-85; 8:45 am]
BILLING CODE 3410-05-M

Agricultural Maketing Service
7 CFR Part 910

[Lemon Regulation 501; Lemon Regulation
500, Amdt. 1]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Seérvice,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
lemons that may be shipped to fresh
market at 225,000 cartons during the
period February 3-9, 1985, and increases
the quantity of lemons that may be
shipped to 240,000 cartons during the
period January 27-February 2, 1985.
Such action is needed to provide for
arderly marketing of fresh lemons for
such periods due to the marketing
situation confronting the lemon industry.

DATES: The regulation becomes effective
February 3, 1985, and the amendment is
effective for the period January 27-
February 2. 1985.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary’'s Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
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The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is hereby found that this
action will tend to effectuate the
declared policy of the act.

This action is consistent with the
marketing policy currently in effect. The
committee met publicly on January 29,
1985, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified weeks. The committee
reports that lemon demand is good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary nolice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons. It
is necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons,

PART 910—[AMENDED]

1. Section 910.801 is added to read as
follows:

§910.801 Lemon Regulation 501.

The quantity of lemons grown in
California and Arizona which may be
handled during the period February 3,
1085, through February 9, 1985, is
established at 225,000 cartons.

2. Section 910.800 Lemon Regulation
500 is revised to read as follows:

§910.800 Lemon Regulation 500.

The quantity of lemons grown in
California and Arizona which may be
handled during the period January 27,
1885, through February 2, 1985, is
established at 240,000 cartons.

(Secs, 1-19, 48 Stal. 31, as amended; 7 U.S.C.
801-674)

Dated: January 30, 1685,
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agriculturel Marketing Service.

[FR Doc. 85-2831 Filed 1-31-85; 9:50 am|
BILLING CODE 3410-02-M

Commeodity Credit Corporation
7 CFR Part 1434

Honey Price Support Regulations
Governing 1982 and Subsequent
Crops; Amdt. 3

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: The proposed rule published
in the Federal Register on October 4,
1984 (49 FR 39167), is hereby adopted as
a final rule with limited technical
revisions. This final rule amends the
regulations governing the Honey Price
Support Program to provide that,
beginning with 1984 crop honey, the
quality and color of honey delivered to
the Commodity Credit Corporation
(CCC) shall be determined in
accordance with the Agricultural
Stabilization and Conservation Service
(ASCS) Specifications for Unprocessed
Honey. Previous to the 1984 crop, honey
was graded according to the United
States Standards for Grades of
Extracted Honey which is a criterion for
processed honey. This action will
provide for more realistic and equitable
grading of unprocessed honey which is
acquired by the CCC under the price
support loan and purchase program.
EFFECTIVE DATE: February 1, 1985.

FOR FURTHER INFORMATION CONTACT:
Ross D, Ballard, Cotton, Grain, and Rice
Price Support Division, ASCS, U.S.
Department of Agriculture, P.O. Box
2415, Washington, D.C. 20013 Phone:
(202) 447-4704.

A copy of the ASCS Specifications for
Unprocessed Honey is available for
review from the above-named
individual.

SUPPLEMENTARY INFORMATION:
Information collection requirements
contained in this regulation (7 CFR Part
1434) have been approved by the Office
of Management and Budget (OMB) in
accordance with the provisions of the
Paperwork Reduction Act of 1980, 44
U.S.C. Chapter 35, and have been
assigned OMB clearance numbers 0560~
0040 and 0560-0087.

This action has been reviewed under
USDA procedures established in
accordance with Executive order 12291

and Departmental Regulation No. 1512-1
and has been classified “not major."
This rule has been classified “not
major"” since it will not result in: (1) An
annual effect on the economy of $100
million or more; (2) major increases in
costs or prices for consumers, individual
industries, federal, State, or local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based enterprises
to compete with foreign-based
enterprises in domestic or export
markets,

It has been determined that the
Regulatory Flexibility Act is not
applicable to the rule since the
Commodity Credit Corporation (CCC) is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

This activity is not subject to the
provisions of Executive Order 12372
which requires inter governmental
consultation with State and Local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

An Environmental Evaluation has
been completed. It has been determined
that this action is not expected to have
any significant impact on the quality of
the human environment. In addition, it
has been determined this action will not
adversely affect environmental factors
such as wildlife habitat, water quality,
air quality, and land use and
appearance. Accordingly, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The title and number of the Federal
Assistance Program to which this final
rule applies to are: Commodity Loans
and Purchases; 10,051, as found in the
Catalog of Federal Domestic Assistance.

Proposed Rule

On October 4, 1984, a rule proposing
to amend the Horey Price Support
Regulations Governing 1982 and
Subsequent Crops was published in the
Federal Register at 49 FR 39167, The rule
proposed to amend the regulations at 7
CFR Part 1434 to provide for the use of
ASCS Specifications for Unprocessed
Honey as the criterion for determining
quality and color of honey delivered to
CCC rather than the United States
Standards for Grades of Extracted
Honey. A comment period was provided
through December 3, 1984. No comments
were received with respect to the
provisions contained in the proposed
rule,
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Accordingly, it has been determined
that the provisions of the proposed rule
should be adopted as the final rule with
a technical revision. In developing and
publishing the proposed rule part of the
color certification relating to the United
States Standards of Grades of Extracted
Honey was inadverlently retained in 7
CFR 1434.17(c). Since the appropriate
color certificalion procedures are fully
contained in the ASCS Specification for
Unprocessed Honey, § 1434.17(c) has
been revised to delete the unnecessary
provisions. It is not believed that this
change is of such significance as to
warrant further public comment.

List of Subjects in 7 CFR Part 1434

Honey, Loan programs—agriculture,
Price support programs, Warchouse.

PART 1434—[AMENDED]
Final Rule

Accordingly, 7 CFR 1434.17(b) and (c)
are revised to read as follows:

§ 1434.17 Determination of quality.

(b) Quality for settlement (1) Farm
storage in eligible containers. When
honey is delivered to CCC in eligible
containers from farm storage, its quality
and color shall be determined by the
Processed Products Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service (AMS), in accordance
with the ASCS Specifications for
Unprocessed Honey on the basis of
samples drawn by ASCS
representatives supervising delivery.
Samples shall not be drawn until the
producer has designated all lots. Single
containers shall not be considered as
lots unless necessitated by color or
floral source. The cost of quality and
color determinations for a8 maximum of
four lots shall be for the account of CCC.

(2) Identity-preserved warehouse-
stored. When honey stored identity-
preserved in containers in an approval
warehouse is delivered to CCC, its
quality and color shall be determined by
the Processed Products Branch, Fruit
and Vegetable Division, Agricultural
Marketing Service (AMS), in accordance
with the ASCS Specifications for
Unprocessed honey on the basis of
samples drawn by ASCS
representatives supervising delivery.
The cost of such determination shall be
for the account of CCC.

(c) Segregation by color, Table honey
in eligible containers shall, insofar as is
practicable, be segregated into lots by
color to conform with the color
categories which are sel forth in the

ASCS Specifications for Unprocessed
Honey.
» - - - »

Authority: Sec, 4. 62 Stat. 1070, as amended
(15 U.S.C. .714b); Sec, 5, 62 Stal. 1072, (15
U.S.C. 714c); secs. 201, 401, 63 Stal, 1052, as
amended, 1054, as amended (7 US.C. 1446,
1421),

Signed at Washington, D.C., on January 28,
1885,

Everett Rank,_

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 85-2700 Filed 1-31-85; 8:45 am|
BILLING CODE 3410-05-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Share, Share Draft, and Share
Certificate Accounts

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The NCUA Board adopts an
amendment to the regulations
concerning disclosures, fees, and time
for crediting of deposited funds relating
to share, share draft, and share
certificate accounts. Recognizing the
dual chartering system for credit unions,
the Board, by way of this final rule, is
formally stating its position on its
jurisdiction to regulate Federal credit
unions (“FCU's"). The rule interprets
and implements the provisions in
Section 107(6) of the Federal Credit
Union Act ("Act") (12 U.S.C. 1757(6))
authorizing FCU's to receive payments
on shares, share certificates, and share
drafts, “subject to such terms, rates, and
conditions as may be established by the
board of directors [of an FCUJ, within
the limitations prescribed by the Board."”
EFFECTIVE DATE: February 1, 1985.
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, Department of
Legal Services, or Steven Bisker,
Assistant General Counsel, at the above
address. Telephone {202) 357-1030.

SUPPLEMENTARY INFORMATION:

Background

On November 27, 1984, (49 FR 46552)
the NCUA Board published a proposal
to add two new paragraphs, (¢) and (d),
to Section 701.35 of the NCUA Rules and
Regulations. The Board requested public
comment on the proposed rule.

As discussed in the preamble to the
proposed rule, the Board considered an

amendment to the rule necessary in
order to clarify its intent in previously
deregulating Section 701.35, because of
recent actions by several states
attempting to regulate Federal credit
unions. This final rule provides that
policies with respect to disclosures, fees
or charges, time for crediting of
deposited funds, and other matters
affecting the opening, maintaining or
closing of a share, share draft or share
certificate account, shall be determined
by an FCU's member-elected board of
directors, free from regulatory
restrictions. This action will ensure the
continued efficacy of the NCUA Board's
previous deregulation of FCU share
account activity and furthers the Board's
longstanding support of a viable dual
chartering system:

The Board received a total of 25
comments—16 from FCU’s, 1 from a
state chartered credit union, 5 from
credit union leagues and trade
associations, 2 from state regulatory
authorities, and 1 from a law firm. All of
the commenters, except those from the
slate regulatory authorities and the state
credit union, supported the proposed
amendment.

Analysis of Comments
Crediting of deposited funds

The majority of the commenters
stated that, although they currently have
policies whereby checks (drafts)
deposited into their members' accounts
are given credit immediately (treated as
if they were cash deposits), they still
support the Board's position that such
policies should be decided by an FCU's
board of directors and not dictated by
statute or regulation. Further, the
commenters stressed that, in any event.
they should not be subject to state laws
since that would be inconsistent with
the dual chartering system and would
result in regulatory conflicts.

Another point stressed by the
commenters was the democratic form of
ownership of FCU's. They believed tha!
if the policies of an FCU were
unacceptable to its members, the
officials of the FCU would be replaced
at the nex! annual election. Therefore,
the system provides its own mechanism
of enforcement and protection for the
members. As one commenter stated:

“* * * as member owned and
controlled financial institutions, [FCU's)
cannot afford to alienate their
‘customers.’ If we did, the elected
officials and management would be job
hunting.”

One commenter opposed lo the rule
expressed the opinion that FCU's should
be required to follow state laws




0
1

5|

Id

Federal Register / Vol. 50, No. 22 / Friday, February 1, 1985 / Rules and Regulations

4637

indating “check hold" policies and
ecified disclosures. Il is this
mmenter's belief that only through
mpliance with state laws governing

| [inancial institutions in the stale will
e consumer be treated equitably.

I'he Board is equally concerned with
e fair treatment of FCU members.
wever, for the reasons stated above,
¢ Board does not agree thal

qulations are necessary. Moreover, a
view of NCUA's consumer complaint
ndling process indicates only a very
nited number of complaints

ncerning share account disclosures,
nds availability and other share
count policies. In sum, share account
regulation is working well in FCU’s.

» allow the states o regulate would
fringe on NCUA's jurisdiction in this
ea and would be inconsistent with the
ul chartering system.

0S

A number of commenters stated that
ey do not charge fees to their
embers, However, they agreed that the
alter of determining what fees, if any,
charge members should be a matter 1o
decided by an FCU's board rather
an dictated by regulation.
One commenter, a state regulatory
pency, was particularly concerned
bout the impact of this regulation on
¢ state's right to escheat abandoned
ccounts. The commenter was
ncerned with the possibility that
rvice charges assessed against
sctive (dormant) accounts might
ssorb accounts or portions thereof. The
urd previously addressed this issue in
s Interpretive Ruling and Policy
siement B2-4, Examination For
ompliance with State Unclaimed
perty Laws. (47 FR 53325 (November
1982)). The Board stated that: “To the
tent that such charges are either
ithorized or not prohibited by the
deral Credit Union Act, NCUA Rules
'l Regulations or Board policy, and are
ovided for in the contract with the
ember, it is the Board's position that
ale law prohibiting such charges
ould be preempl:g."
Ihe Board is confident that FCU's will
miinue to serve their members well,
d does not believe that the issue of
s is one that requires regulatory
mirol at this time.

vader Rule

A few commenters expressed their
vport for the rule but states that it

s not go far enough. One commenter
ggested that the Board incorporate

'o the rule a restatement of the

“lutory authority granted FCU's in
ion 107(6) of the Act to receive

'vments on shares, share certificates

and share drafts subject to such terms,
rates, and conditions as established by
an FCU's board of directors. Inasmuch
as the rule does not replace or alter the
authority in the Act, the Board does not
believe it is necessary to restate the
authority provided by the Act

Another commenter stated that the
laws of its state impose sales taxes on
charges pertaining to FCU member
accounts and services and require FCU's
to collect such taxes from their members
and remit them to the local government.
The sales tax applies to such charges as:
check/draft printing charges, account
maintenance fees, NSF charges, etc. The
commenter suggested that the Board
address this issue in the rule. The issue
of taxation is addressed in a separate
section of the Act. Section 122 of the Act
(12 U.S.C. 1768) specifies the liability of
FCU’s for paying taxes and the role of
FCU's in collecting taxes. The issue
raised by the commenter is more
appropriately dealt with within the
ambit of Section 122, rather that this rule
which relies upon Section 107(6) as its
principal statutory basis.

Effective Date of the Rule

This final rule will be effective upon
publication. The rule provides greater
authority to FCU's and relieves
restrictions. Further, since several states
now purport to regulate FCU's in this
area, it is necessary to have the rule
become effective immediately in order
to eliminate uncertainty.

Regulatory Procedures
Regulatory Flexibility

The NCUA Board hereby certifies that
the final rule will not have a significant
economic impact on a substantial
number of small credit unions because
the rule will increase their management
flexibility and reduce their paperwork
burdens. A Regulatory Flexibility
Analysis is, therefore, not required.

Financial Regulotion Simplification Act

Since this final rule reduces burdens
and delay would cause unnecessary
harm, the NCUA Board finds that full
and separate consideration of all the
requirements of the Financial Regulation
Simplification Act is impracticable. The
NCUA Board has, however, considered
most of these policies, as set forth in the
preamble above.

List of Subjects in 12 CFR Part 701

Credit unions, Share drafts, Share
certificates, Funds availability, Fees,
Disclousres.

(12 U.S.C. 1757(6), 1766{a). and 17689(a){i1)

By the National Credit Union
Administration Board on the 24th day of
january, 1985,

Rosemory Brady,
Secretary of the Board.

Accordingly, the NCUA rules and
regulations in 12 CFR Chapter VII are
amended as follows:

PART 701—{AMENDED]

§701.35 [Amended)

Section 701.35 is amended by adding
two new paragraphs, (c) and (d), to read
as follows:

{c) A Federal credit union is
empowered to determine the types of
disclosures, fees or charges, time for
crediting of deposited funds, and all
other matters, not inconsistent with this
Section, affecting the opening,
maintaining or closing of a share, share
draft or share certificate account. To the
extent that state law attemplts to
regulale such activity, it is not
applicable. Nothing herein is intended,
however, to allow a Federal credit union
to amend or modify its contract with a
member unilaterally unless it has
previously reserved the right to do so.

{d) For purposes of this section, “state
law™ means the conslitution, statutes,
regulations, and judicial decisions of
any state, the District of Columbia, the
several lerritories and possessions of
the United States, and the
Commonwealth of Puerto Rico.

[FR Doc. 85-2638 Filed 1-31-85; 6:45 am)
BILLING CODE TS35-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

Airworthiness Directives; McDonnell
Dougias Model DC-9 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopls a
neéw airworthiness directive (AD) that
would reguire inspection of the fuselage
lower skin in the immediate area
surrounding the VHF antenna, on
certain McDonnell Douglas DC-9 series
airplanes. This amendment is prompted
by reports of cracks in the skin adjacent
to the mounting holes for the VHF
antenna. If allowed to go undetected,
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this type of crack could result in rapid
depressurization of the airplane,
DATES: Effective February 1, 1985,
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
Publications and Training, C1-750 (54—
60). This information also may be
examined at the FAA, Northwest
Mountain Region, 17800 Pacific Highway
South, Seattle, Washington. or at 4344
Donald Douglas Drive, Long Beach,
California,

FOR FURTHER INFORMATION CONTACT:
Mr. Kyle L. Olsen, Aerospace Engineer,
Airframe Branch, ANM-122L, FAA,
Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808; telephone (213) 548~
2824,

SUPPLEMENTARY INFORMATION: Six
operators have reported cracks in the
lower fuselage skin under the forward
VHF antenna on eight aircraft.

The affected aircraft had accumulated
from 14,129 to 47,352 cycles. Typically,
the cracks in the skin gccurred adjacent
to the mounting holes for the VHF
antenna. The reported crack lengths
ranged from 4 to 18 inches. The forward
antenna support intercostal, P/N
5911412-37, was found cracked on all
eight aircraft, This intercostal was
cracked on two additional aircraft
which did nol exhibit the skin cracks.
Further analysis has determined that the
cracks can progress and, if not detected
and repaired, rapid depressurization can
occur. This conclusion is based upon
crack growth analysis of the fuselage
pressurized structure in the area of the
VHF antenna. Inspections for cracks
and installing repairs in accordance
with McDonnell Douglas Telex Alert
Service Bulletin A53-188, will ensure the
integrity of the fuselage skin until
installation of permanent repair or crack
preventive modifications can be
accomplished.

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
require inspection of the lower fuselage
skin, forward and aft of the VHF
antenna, for cracks, as described in
McDonnell Douglas Telex Alert Service
Bulletin A53-188, dated January 9, 1985.
Further, since a situation exists that
requires immediate adoption of this
regulation, it is found that notice and
public procedure are impracticable, and
good cause exists for making this

amendment effective in less than 30
days.

The Federal Aviation Administration
has determined that this regulation is an
emergency regulation that is not
considered to be major under Executive
Order 12291. It is impracticable for the
agency to follow the procedures of
Order 12291 with respec! to this rule
since the rule must be issued
immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves
an emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained by contacting the
person identified under the caption FOR
FURTHER INFORMATION CONTACT.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airwarthiness directive:

McDonnell Douglas: Applies to McDonnell
Douglas Model DC-8 and C-9 (Military)
series airplanes, certificated in all
categaries. Compliance required as
indicated unless previously
accomplished.

To detect cracks in the fuselage skin
adjacent to or under the lower forward VHF
antenna, accomplish the following:

A, For aircraft with 10,000 or more
landings, inspec! for cracks in accordance
with McDonnell Douglas Telex Alert Service
Bulletin A53-188, dated January 9, 1985, or
later revisions approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region, within the next
150 landings after the effective date of this
airworthiness directive (AD).

Note.—~McDonnell Douglas Alert Service
Bulletin A53-188, dated January 9, 1985 (or
later revisions approved by the Manager, Los
Angels Aircraft Certification Office, FAA,
Northwest Mountain Region), is hereinafter
referred to as ASB A53-188.

1. If cracks are found in the fuselage skin,
inspect the antenna support intercostal for
cracks before further light, and repair in
accordance with ASB A53-1688. Reinspect the
area around the repair in accordance with
ASB A53-188, at intervals not to exceed 1500
landings after accomplishment of the repair.

2.1f no cracks are found and the VHF
antenna was not removed, reinspect in
accordance with ASB A53-188. at intervals

not to exceed 250 landings after the
accomplishment of the last inspection.

3. If no cracks are found and the VHF
antenna was removed. reinspect in
accordance with ASB A53-188, at intervals
nol to exceed 1,000 landings after the
accomplishment of the last inspection.

Note.—~McDonnell Douglas is developing
preventive repair or crack preventive
modification, which, when approved. will
provide terminating action for this AD. The
AD will be amended accordingly.

B. Special Might permits may be issued in
accordance with FAR 21.197 and 21.189 10
operate airplanes to a base for
accomplishment of the inspections and
repairs required by this AD. The aircraft mu
be operated without cabin pressurization a:
a placard installed in the cockpit. in full vie
of the pilots. stating:

“OPERATION WITH CABIN
PRESSURIZATION IS PROHIBITED.”

C. Alternative inspections, modifications
or other actions which provide an accept!
level of safety may be used when approvod
by the Manager, Los Angeles Aircraft

Certificate Office, FAA, Northwest Mountsifl

Region,

D. Upon request of an operator, an FAA
Maintenance Inspector, subject to priar
approval of the Manager, Los Angeles
Aircraft Certification Office. FAA, Northwe
Mountain Region, may adjus! the repetitive
inspection intervals specified in this AD to
permit compliance at an established
inspection period of the operator, if the
request contains substantiating data 10 jost
the increase for that operator.

All persons affected by this directive who
have no! already received these documents
from the manufacturer may obtain copies
upon reéquest to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard, Lot
Beach, California 90846, Attention: Director
Publications and Training. C1-750 {54-60)
These documents also may be examined af
the FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washingion
or the Los Angeles Alrcraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California.

This Amendment becomes effective
February 1, 1985.

{Sec. 313(a), 314(a). 801 through 610, and 116
of the Federal Aviation Act of 1858 (49 U SY
1354{a). 1421 lhruugh 1430, and 1502}); 49
U.S.C. 106(g) (Revised, Pub. L. 97-448. Janus
12, 1983): and 14 CFR 11.89)

Issued in Seattle. Washington, on Januir
23, 1985,
Charles R. Foster,
Director. Narthwest Mountain Region.
|FR Doc. 85-2605 Filod 1-31-85: 8:45 am|
BILLING CODE 4910-13-M
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4CFR Part97
Docket No. 24447; Amdt. No. 1287}

tandard Instrument Approach
rocedures; Miscellaneous
mendments

GeNCY: Federal Aviation

Administration ([FAA), DOT.

cTion: Final rule.

umMmARY: This amendment establishes,
mends, suspends, or revokes Standard
nstrument Approach Procedures
SIAPs) for operations at certain
irports. These regulatory actions are
eeded because of the adoption of new
r revised criteria, or because of
hanges occurring in the National
irspace System, such as the
ommissioning of new navigational
wwilities, addition of new obstacles, or
hanges in air traffic requirements.
hese changes are designed to provide
afe and efficient use of the navigable
rrspace and to promote safe flight
perations under instrument flight rules
t the affected airports.
FFECTIVE DATES: An effective date for
ach SIAP is specified in the
mendatory provisions.

DORESSES: Availability of matters
iworporated by references in the
mendment is as follows:

For Examination—

FAA Rules Docket, FAA

Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 2050

The FAA Regional Office of the region
in which the affected airport is

located; or
The Flight Inspection Field Office
which originated the SIAP

For Purchase—Individual SIAP copies
iy be obtained from:

FAA Public Inquiry Center (APA-430).
FAA Headquarters Building, 800
Independence Avenue, SW.,,
Washington, D.C. 20591; or

The FAA Regional Office of the region
in which the affected airport is

I"“«(‘ed

By Subscription—Copies of all SIAPs,
siled once every 2 weeks, are for sale
y the Superintendent of Documents,
’._S Government Printing Office,
ashington, D.C, 20402,

FURTHER INFORMATION CONTACT:

tald K. Funai, Flight Procedures
“andards Branch (AFO-230), Air
linsportation Division, Office of Flight
perations, Federal Aviation
Cministration, 800 Independence
‘taue, SW., Washington, D.C. 20591;
‘“phone (202) 426-8277.

SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA from
documents which are incorporated by
reference in this amendment under §
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and B260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but referto their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR] sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airpdrt, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days, For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public

procedure before adopting these SIAPs
is unnecessary, impracticable, and
contrary to the public interest and,

where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

List of Subjects in 14 CFR Part 97

Airports, Air traffic control, Aviation
safety, Approaches, Standard
instrument.

Adoption of the Amendment

Accordingly, pursuant lo the authority
delegated to me, Part 87 of the Federal
Aviation Regulations {14 CFR Part 97) is
amended by establishing, amending.
suspending, or revoking Standard
instrument Approach Procedures,
effective at 0901 g.m.t. on the dates
specified, as follows:

1. By amending § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN SIAPs identified as follows;

* * Effective April 11, 1865
Warsaw, IN—Warsaw Muni, VOR RWY 9,

Amdt 1
Shenandoah, IA—Shenandouh Muni, VOR/

DME RWY 12, Amdt. 1
Madison, WI—Dane County Reglonal—Truax

Field, VOR RWY 13, Amdt. 18
Madison, WI—Dane County Regional—Truax

Field, VOR RWY 18 Amdl. 16
Madison, Wi—Dane County Regional—Truax

Field, VOR RWY 31, Amdl, 19

* * * Effective March 14, 1985

Demopolis, AL—Demopolis Muni, VOR/
DME-A, Amdt. 1, Cancelled

Tallassee, AlL—Tallassee Muni, VOR RWY 9,
AmdL. 2, Cancelled

Tallassee, AL—Tallassee Muni, VOR/DME
RWY 27, Orig., Cancelled

Hays, KS—Hays Muni, VOR RWY 16, Amdt.
2

Hays. KS—Hays Muni, VOR RWY 34, Amdt.
4

Hays, KS—Hays Muni, VOR/DME RWY 18,
Amdi 2

Hays, KS—Hays Muni, VOR/DME RWY 24,
Amadt. 1

Millinocket, ME—Millinocket Muni, VOR-A,
Amdt. 9

Haverhill, MA—Haverhill. VOR-A, Amdt. 4.
Cancelled

Mexico, MO—Mexico Memorial, VOR/DME-
A, Amdt 5

Houston, TX—Baytown, VOR RWY 13, Orig.

Houston, TX—8Baytown, VOR RWY 31, Orig.

Odessa, TX—Odessa-Schlemeyer Field,
VOR-A, Amdt. 4 )

* * * Effective February 14, 1985

Fort Bridger, WY—Fort Bridger. VOR RWY
22, Orig.

* * *Effective January 16, 1985

Washington, D.C.—Washington National,
VOR RWY 15, Amdt 7
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Washington, D.C.—Washington National, |
VOR RWY 36, Amdt. 9

2, By amending § 97.25 LOC, LOC/
DME. LDA, LDA/DME, SDF, and SDF/
DME SIAPs identified as follows:

* * *Effective April 11, 1985
Warsaw, IN—Warsaw Muni, SDF RWY 18,

Amdt. 3, Cancelled
Warsaw, IN—Warsaw Muni, SOF BCRWY

36, Amdt. 1, Cancelled
Springdale, AR—Springdale Muni, LOC RWY

18, Amdt. 2, Cancelled
Hays. KS—Hays Muni, LOC RWY 34. Amdt

1

3. By amending § 97.27 NDB and NDB/
DME SIAPs identified as follows:

* * * Effective April 11, 1485

Warsaw, IN—Warsaw Muni, NDB-A, Amdt,
2, Cancelled

Shenandoah, IA—Shenandoah Muni, NDB
RWY 30, Amdt. 9

Madison, Wi—Dane County Regional-—Trusx
Field. NDB RWY 36, Amdt. 26

* ** Effective March 14, 1985

Hailey, ID—Fredman Memorial, NDB-A,
Orig.

Hugoton, KS—Hugoton Muni, NDB RWY 2,
Anadt. 1

Millinocket, ME—Millinocket Muni, NDB
RWY 29, Amdt. 2

Plymouth, MA—Plymouth Muni, NDB RWY 6,
Amdt. 7

Chillicothe, MO—Chillicothe Muni, NDB
RWY 14, Amdt. 6

Odessa, TX—0dessa-Schlemeyor Field, NDB
RWY 20, Amdt. 2

Minocqun/Woodruff, Wi—Nable F, Lee
Memorial Field. NDB RWY 10, Amdt. 6,
Cancelled

* * * Effective Janvary 18, 1985
Churlottesville, VA—Charlottesville-

Albemarle, NDB RWY 3, Amdt. 14
* * * Effective January 16, 1985

Washington, D.C. —Washington National,
NDB RWY 36, AmdL

Penmington Gap, VA—Loe County, NDE-A,
Amdt 1

4. By amending § 97.29 ILS ILS/DME,

ISMLS; MLS, MLS/DME and MLS/
RNAV SIAPs identified as follows:

* * *Effective April 11, 1885

Madison, Wi—Dane County Regional—Truax
Field, ILS RWY 18, Amdt. 4

Madison, Wi—Dane County Regional—Truax
Field. ILS RWY 36, Amdt. 26

** * Effective March 14, 1585

Springdale, AR—Springdale Muni, 1LS RWY
18, Orig.

Cleveland, OH—Cleveland-Hopkins Intl, ILS
AWY 28R, Amdt. 17

* * * Effective January 23, 1985

Keene, NH—Dillant-Hopkins, ILS RWY 2,
Amdt. 11

* * ~Effective January 18, 1985

Charlottesville, VA—Charlottesville-
Albermarle, ILS RWY 3, Amdt. 11
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* = * Effective January 16, 1985

Washington. D.C.—Washington National, ILS
RWY 36, Amdt. 34

5. By amending § 97.31 RADAR SIAPS
identified as follows:

" * * Effective April 11, 1985

Madison, Wi—Dane County Regionsl—Truax
Field, RADAR-1, AmdL. 12

* * * Effective March 14, 1985

Battle Creek, MI—W K. Kellogg Reglonal,
RADAR-1, Orig.

* * *Effective January 16, 1985

Washington, D.C.—Washington National,
RADAR-1, Amdt, 24

6. By amending § 97.33 RNAV SIAPs
identified as follows:

* * * Effective March 14, 1985
Hays, K§—Hays Muni, RNAV RWY 16,
AmdL 3

Newburgh, NY—Stewart, RNAV RWY 27,
Orig.

* * * Bffective January 18, 1585

Charlottesville, VA~Charlottesville-
Albemarle, RNAV RWY 3, Amdt. 4

* * * Effective January 16, 1985

Washington, D.C.—Washington National,
RNAV RWY 33, Amdt. 5

Washington, D.C.—Washington National.
RNAV-A, Amdt. 6

(Secs. 307, 313(a), 801, and 1110, Federal
Aviation Acl of 1958 (48 U.S.C. 1348, 1354(a),
1421, and 1510); 48 U.S.C. 1068{g) [Revised.
Pub. L. 87-449, January 12, 1983); and 14 CFR
11.49(b}(3))

Note— The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
ond routine amendments are necessary 10
keep them operationally current, It, therefore:
(1} Is not a “major rule” under Exécutive
Order 12291; (2) is not a "significant rule”
under DOT Regulatory Policles and
Procedures (44 FR 11034; February 26, 1979);
and (3) does not warrant preparation of a
regulatory evaluation as the anticipated
impac! is so minimal. For the same reason,
the FAA certifies that this amendment will
not have a significant economic impact on &
substantial number of small entities under
the criteria of the Regulatory Flexibility Act.

Note—The incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on December
31, 1880, and reapproved as of January 1,
1982,

Issued in Washington, D.C. on January 25,
1985,

John S. Kern,

Aating Director of Flight Operations.
|FR Doc. 85-2606 Filed 1-31-85; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

|Docket No. RM79-76-235 (Colorado—39)
Order No. 411])

High-Cost Gas Produced From Tight
Formations; Colorado
Issued: January 18, 1985,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule,

sUMMARY: The Federal Energy
Regulatory Commission is authorized i
section 107{¢)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission-determines thal
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c}(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CI'R
271.703) (1984)). This rule established
procedures for jurisdictional agencies I
submit to the Commission
recommendations of areas for
designation as tight formations. This
order adopts the recommendation of (I
State of Colorado Oil and Gas
Conservation Commission that the
Niobrara Formation located in Larimer
and Weld Counties, Colorado, be
designated as a tight formation.

EFFECTIVE DATE: This rule is effective
February 19, 1985.

FOR FURTHER INFORMATION CONTACT:
Edward G, Gingold, (202) 357-5491 or
Victor Zabel, (202) 357-8616.
SUPPLEMENTARY INFORMATION:
Before Commissioners: Raymond |.
O'Connor, Chairman; Georgiana Sheldon

A.G. Sousa, Oliver G. Richurd [If and Charl
G. Stalon.

The Commission amends § 271.703(c/

of its regulations (18 CFR 271.703(d)
(1984)) to include the Niobrara

Formation located in Larimer and Weldji -

Counties, Colorado, as a designated
tight formation eligible for incentive
pricing under § 271.703. The amendmen
was proposed in a Notice of Proposed
Rulemaking by the Director, Office of
Pipeline and Producer Regulation, issu*
September 4, 1984 (49 FR 35384,
September 7, 1984),' based on a

'Comments on the proposad rule were jvitce
and none were recelved. No party requestad o
public houring and no hearing was held
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ccommendation by the State of
“olorado Oil and Gas Conservation
“ommission (Colorado) in accordance
vith § 271.703, that the Niobrara
‘ormation located in Larimer and Weld

ounties, Colorado, be designated as a
ight formation.

Evidence submitted by Colorado
upports the assertion that the Niobrara
‘ormation located in Larimer and Weld
ounties, Colorado, meets the guidelines
ontained in § 271.703(c)(2). The
Jommission adopts Colorado's
ecommendation.

This amendment shall become
ffective February 19, 1985.

ist of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
ormalions.

In consideration of the foregoing, Part
k71 of Subchapter H, Chapter I, Code of
ederal Regulations, is amended as set

orth below.

By the Commission.

PART 271—{AMENDED]

Section 271.703 is amended as follows:
1. The authority citation for Part 271 is
evised to read as follows:
Autharity: Department of Energy
rganization Act, 42 US.C. 7101 ef s0q.;
itural Gas Policy Act of 1978, 15 U.S.C.

901-3432; Administrative Procedure Act, 5
IS.C. 553,

2 Section 271.703 is amended by
dding paragraph (d)(184) to read as

ollows:

271,703 Tight formation

(d) Designated tight formations.

(184) Niobrara Formation in Colorado.
"M79-76-235 (Colorado-39).
) Delineation of formation. The
fiobrara Formation is located in Weld
ounty, Colorado, in Township 4 North,
nge 66 West, 6th P.M,, Sections 2
“rough 10, and 15 through 18; Township
iNorth, Range 64 West, 6th P.M.,
¢ctions 1 through 24; Township 5
arth, Range 65 West, 6th P.M., Section
Township 5 North, Range 66 West, 6th
M, Sections 2 through 11, and 14
hfwugh 35: Township 5 North 67 West,
4 PM., Sections 1 through 3, 11
brough 14, 23 and 24; Township 6 North,
nge 64 West, 6th P.M,, Sections 7, and
b through 36; Township 6 North, Range
5 West, 8th P.M.. Sections 7 through 31,
d 34 through 36; Township 6 North,

h;’““Rh 36; Township 6 North, Range 67
&st, 6th P.M., all Sections; and in

Larimer County, Colorado, in Township
6 North, Range 68 West, 6th P.M.,
Sections 1 and 2, 11 through 14, 23
through 26, 35 and 36.

(ii) Depth. The Niobrara Formation is
defined as that interval which begins at
i depth of approximately 6,900 feet and
varies in thickness from 280 feet to 320
feet.

[FR Doc. 85-2352 Filed 1-31-85; 8:45 am)|
BILLING CODE 8717-01-M

— —_

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21CFR Part 81
[Docket No. 76N~0366]

Provisional Listing of D&C Orange No.
17, D&C Red No. 19, and D&C Red No.
37 for Use in Externally Applied Drugs
and Cosmetics; Postponement of
Closing Date

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is postponing the
closing date for the provisional listing of
D&C Orange No. 17, D&C Red No. 19,
and D&C Red No. 37 for use as color
additives in externally applied drugs
and cosmetics. The new closing date
will be April 2, 1985. This postponement
will provide additional time for
determining the applicability of the
statutory standard for the listing of
noningested color additives to the
results of the scientific investigations of
D&C Orange No. 17, D&C Red No. 19,
and D&C Red No. 37.

DATES: Effective February 1, 1985, the
new closing date for D&C Orange No.
17, D&C Red No. 19, and D&C Red No. 37
will be April 2, 1985.

FOR FURTHER INFORMATION CONTACT:
Gerad McCowin, Center for Food Safety
and Applied Nutrition (HFF-330), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5676.
SUPPLEMENTARY INFORMATION: FDA
established the current closing date of
February 1, 1985, for the provisional
listing of D&C Orange No. 17, D&C Red
No. 19, and D&C Red No. 37 for use in
externally applied drugs and cosmetics
by a final rule published in the Federal
Register of December 3, 1984 (49 FR
47229). The agency had previously
extended the closing dates for these
color additives on several occasions. For
a full procedural history of the
provisional listing of these color

additives, see 48 FR 38814 for D&C Red
No. 19 and D&C Red No. 37 and 48 FR
44774 for D&C Orange No. 17,

FDA extended the closing date for the
provisional listing of these color
additives on these occasions to permil
consideration of the scientific and legal
aspects of the submissions of the
petitioner, the Cosmetic, Toiletry and
Fragrance Association, Inc., in suppor!
of the safety of the external uses of
these color additives. Although D&C
Orange No. 17, D&C Red No. 19, and
D&C Red No. 37 have been shown to be
animal carcinogens upon ingestion,
somewhat different questions are raised
by the request to list these color
additives for noningested uvse. It has
taken more time to review the data
involved in resolving these questions
than the agency anticipated. Additional
time is still needed to determine the
applicability of the statutory standard
for the listing of color additives for
noningested use of D&C Orange No. 17,
D&C Red No. 19, and D&C Red No. 37.
The regulations set forth below will
postpone the February 1, 1985 closing
date for the provisionally listed use of
these color additives until April 2, 1985.
The postponement will also provide
additional time for the preparation and
the publication of Federal Register
documents setting forth the final
decision on the petitions for the
permanent listing of these color
additives for external use. The
continued use of these color additives in
the externally applied products for the
short time needed for the adequate
review of the data and for the
preparation of Federal Register
documents that will announce the
decision on these color additives will
not pose a hazard to the public health.

Since the last time that the provisional
listing was extended, FDA received a
petition from Public Citizen Health
Research Group that asks the agency to
ban the use of these color additives.
This petition is currently under review,
This postponement will provide
additional time for consideration of this
petition.

Because of the short time until the
February 1, 1985 closing date, FDA
concludes that notice and public
procedure on these amendments are
impracticable, and that good cause
exists for issuing the postponement as a
final rule, This final rule will permit the
uninterrupted use of these color
additives until April 2, 1985. To prevent
any interruption in the provisional
listing of D&C Orange No. 17, D&C Red
No. 19, and D&C Red No. 37 and in
accordance with 5 U.S.C. 553(d) (1) and
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(3). this final rule is being made effective
February 1, 1985.

List of Subjects in 21 CFR Part 81

Color additives, Color additives
provisional list, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701, 706
(b}, {¢), and (d), 52 Stal. 1055-1056 as
amended, 74 Stat. 399-403 (21 U.S.C. 371,
376 (b), (c), and (d))) and under the
transitional provisions of the Color
Additive Amendments of 19680 (Title 11,
Pub, L. 86-618; sec. 203, 74 Stat. 404407
(21 U.S.C. 376, note)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), Part 81
is amended as follows:

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

§81.1 [Amended)

1. In § 81.1 Provisional lists of color
additives, by revising the closing date
for "D&C Orange No. 17," “D&C Red No.
19," and "D&C Red No. 37" in paragraph
(b) to read “April 2, 1985."

§81.27 [Amended]

2. In § 81.27 Conditions of provisional
listing, by revising the closing date for
“D&C Orange No. 17," “D&C Red No.
19," and “D&C Red No. 37" in paragraph
(d) to read “April 2, 1985,

Effective date. This final rule shall be

effective February 1, 1985.
{Secs. 701, 706 (b). (c), and (d), 52 Stat, 1055~
1056 as amended, 74 Stat, 399403 (21 U.S.C.
371, 376 (b): [c), and (d)): sec. 203, 74 Stal.
404407 (21 U.S.C. 378, note))

Dated: january 17, 1985,

Joseph P. Hile,

Asseciate Commissioner for Regulatory
Afflairs,

[FR Doc, 85-2600 Filed 1-31-85; 8:45 am)
BLLING CODE 4100-01-M

21 CFR Part 81
[Docket Ho. 76N-0366]

Provisional Listing of FD&C Red No. 3
and of FD&C Yellow No. 5 in
Cosmetica and Externally Applied
Drugs and of Their Lakes in Food and
ingested Drugs; Provisional Listing of
FDAC Yellow No. 6 for Use in Food,
Drugs, and Cosmetics; Provisional
Listing of D&C Red No. 8, D&C Red No,
9, DAC Red No. 33, and D&C Red No.
36 In Drugs and Cosmetics;
Postponement of Ciosing Date

AGENCY: Foad and Drug Administration.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is postponing the
closing date for the provisional listing of
FD&C Red No. 3 and of FD&C Yellow
No. 5 for use in coloring cosmetics and
externally applied drugs and of the
lakes of these color additives for use in
coloring food and ingested drugs; of
FD&C Yellow No. 8 for use in food,
drugs, and cosmetics; and of D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
and D&C Red No. 36 for use in drugs and
cosmetics. The new closing date for the
provisional listing of all of these color
additives will be April 2, 1885, This
postponement will provide additional
time for the determination of the
applicability of the statutory standard
for the listing of color additives to the
results of the scientific investigations of
FD&C Red No. 3, FD&C Yellow No. 5,
FD&C Yellow No. 6, D&C No. 8. D&C
Red No. 9, D&C Red No. 33, and D&C
Red No, 36.
DATES: Effective February 1, 1985, the
new closing date for FD&C Red No. 3
and its lakes, FD&C Yellow No. 5 and its
lakes FD&C Yellow No. 6, D&C Red No.
8, D&C Red No. 8, D&C Red No. 33, and
D&C Red No. 36 will be April 2, 1985.
FOR FURTHER INFORMATION CONTACT:
Gerad McCowin, Center for Food Safety
and Applied Nutrition (HFF-330), Food
and Drug Administration, 200 C S1. SW.,
Washingtan, DC 20204, 202-472-5676.
SUPPLEMENTARY INFORMATION: FDA
established the current closing date of
February 1, 1985, for the provisional
listing of FD&C Red No. 3 and of FD&C
Yellow No. 5 for use in cosmetics and in
externally applied drugs and for the
provisional listing of the use of the lakes
of FD&C Red No. 3 and of FD&C Yellow
No. 5 in food and ingested drugs; of
FD&C Yellow No. 6 for use in foods,
drugs, and cosmetics; and of D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
and D&C Red No. 36 for use in drugs and
cosmetics by a rule published in the
Federal Register of December 3, 1984 (49
FR 47228). The agency had previously
extended the closing dates for these
color additives on several occasions. For
a full procedural history of the
provisional listing of these color
additives, see 48 FR 45237 for FD&C Red
No. 3, 48 FR 45760 for FD&C No. 5, 46 FR
13344 for FD&C Yellow No. 6,48 FR
42807 for D&C Red No. 8 and D&C Red
No. 9, 48 FR 44773 for D&C Red No. 33,
and 49 FR 38835 for D&C Red No. 38.
FDA extended the closing dates for
the provisional listing of each of these
color additives and of the lakes of FD&C
Red No. 8 and of FD&C Yellow No. 5 to
permit the consideration of the scientific

and legal aspects of the data concerning
the safety of their provisionally listed
uses. FDA expected that the current
closing dates would provide time for thy
preparation and publication of
appropriate regulations in the Federal
Register regarding the final decision on
the petitions for the permanent listing
the aforementioned uses of these color
additives and of the lakes of FD&C Red
No. 3 and of FD&C Yellow No. 5.

The review of the data relevant to the
provisionally listed uses of FD&C Red
No. 3 and FD&C Yellow No. § and their
lakes, FD&C Yellow No. 6, D&C Red No
8, D&C Red No. 9, D&C Red No. 33, and
D&C Red No. 36 has required more time
than anticipated, however. Additional
time is still needed to determine the
applicability of the statutory standard
for listing color additives to D&C Red
No. 8, D&C Red No. 9, D&C Red No. 33,
D&C Red No. 36, and FD&C Yellow No.
6, as well as to FD&C Red No. 3 and
FD&C Yellow No, 5 and their lakes.

This postponement will provide
additional time for the preparation and
publication of the appropriate Federal
Register documents setting forth the
decision on the petitions for the
permanent listing of FD&C Red No. 3
and FD&C Yellow No. 5 for use in
coloring cosmetics and externally
applied drugs and of the lakes of FD&C
Red No. 3 and of FD&C Yellow No. 5 for
use in coloring food and ingested drugs;
for the permanent listing of FD&C
Yellow No. 8 for use in food, drugs, and
cosmetics; and for the permanent listing
of D&C Red No. 8, D&C Red No. 9, D&C
Red No. 33, and D&C Red No. 36 for use
in coloring drugs and cosmetics, The
continued use of these color additives
for the short time needed for a fully
coordinated review of the data and for
the perparation of the Federal Register
documents will not pose a hazard to the
public health.

Since the last time that the provisiond
listing was extended, FDA received s
petition from Public Citizen Health
Research Group that asks the agency 10
ban the use of these color additives.
This petition is currently under review.
This postponement will provide i
additional time for consideration of this
petition,

Because of the short time until the
February 1, 1965 closing date, FDA
concludes that notice and public
procedure on these amendments are
impracticable, and that good cause
exists for issuing this postponement as &
final rule. This final rule will permit the
uninterrupted use of D&C Red No. 8,
D&C Red No, 9, D&C Red No, 33, D&C
Red No. 38, and FD&C Yellow No. 6, a3
well as FD&C Red No. 3 and FDAC

- .

—

W Ll N .

B L Lt M >

e o i ]

prg——_——

]

=



ing
the

on
2 of
or

ed

the

No,
nd
me
1)

3,

o,

nd

15e

as

111

as

Federal Register / Vol. 50, No. 22 / Friday, February 1. 1985 / Rules and Regulations

4643

Yellow No. § and their lakes, until April
2.1985. To prevent any interruplion in
the provisional listing of D&C Red No. 8,
D&C Red No. 9, D&C Red No. 33, D&C
Red No. 36, and FD&AC Yellow No. 6, as
well as FD&C Red No. 3 and FD&C
Yellow No. 5 and their lakes, and in
accordance with 5 U.S.C. 553(d){1) and
(3). this regulation is being made
cffective on February 1. 1985,

List of Subjects in 21 CFR Part 81

Color additives, Color additives
provisional list, Food, Cosmetics, Drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701, 706
{b). (c), and (d), 52 Stat. 1055-1056 as
amended, 74 Stat. 399-403 (21 US.C, 371,
376 (b). (c), and (d))) and the transitional
provisions of the Color Additive
Amendments of 1960 (Title 11, Pub. L. 86—
618, sec. 203, 74 Stal. 404-407 (21 US.C.
376, note)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Part 81 is
amended as follows:

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES

FOR USE IN FOODS, DRUGS, AND
COSMETICS

1811 [Amended]

1. In § 81.1 Provisional lists of color
additives, by revising the closing dates
for "FD&C Yellow No. 5, “FD&C Yellow
No. 6," and “FD&C Red No. 3" in
paragraph (a) to read “April 2, 1985" and
by revising the closing dates for "D&C
Red No. 8, “D&C Red No. 9." “D&C Red
No. 33," and “D&C Red No. 36" in
paragraph (b) to read “April 2, 1985."

18127 [Amended]

2. In § 81.27 Conditions of provisional
Iisting, by revising the closing dates for
FD&C Yellow No. 5," “FD&C Yellow
No. 8, and “FD&C Red No. 3" "D&C
Red No. 8, “D&C Red No. 9," “D&C Red
No. 33, and “D&C Red No. 36" in
beragraph (d) to read “April 2, 1985" and
by revising the closing dates for “FD&C
Red No. 3" and “D&C Red No. 33" in
paragraph (e) to read “April 2, 1085.”
Efféctive date, This final rule is
tiective February 1, 1985.
ESe‘:sA 701, 708 (b). [c), and {d), 52 Stal. 1055~
55 as amended, 74 Stat. 390403 (21 US.C.
71,376 (b), {e) and (d)); sec. 203, 74 Stat, 404~
721 US.C. 376, note))+
Dited: January 17, 1085,

Joseph p, Hile,

fsor &Y
-{f;‘w ‘ote Commissioner for Regulators
ffoirs 3

R Doc. 852500 Filed 1-31-85; 8:45 am)
CODE 4160-01-M

21 CFR Parts 175 and 176
|Docket Nos. 79F-0451 and 79F-0452)

Indirect Food Additives; Adhesives
and Components of Coatings; Paper
and Paperboard Components

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of a mixture containing 5-
chloro-2-methyl-4-isothiazolin-3-one, 2-
methyl-4-isothiazolin-3-one, and
magnesium nitrate as an antimicrobial
agent for polymer latex emulsions in
adhesives and in paper coatings which
contact food. This action responds to
two petitions filed by the Rohm and
Haas Co.

DATES: Effective February 1, 1985;
objections by March 4, 1985.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305}, Food and Drug Administration, Rm.
4-62, 5600 Fishers Land, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
George H. Pauli, Center for Food Safety
and Applied Nutrition (HFF-334), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5690,
SUPPLEMENTARY INFORMATION: In
notices published in the Federal Register
of January 29, 1980 (45 FR 6651) and
February 22, 1980 (45 FR 11911), FDA
announced that two petitions (FAP
9B3446 and FAP 8B3408, respectively)
had been filed by the Rohm and Haas
Co., Independence Mall West,
Philadelphia, PA 19105. These petitions
propose, respectively, that § 175,105
(FAP 9B3446; Docket No. 79F-0452) and
§ 176,170 (FAP 8B3406: Docket No. 79F~
0451) (21 CFR 175.105 and 176.170) be
amended to provide for the safe use of a
mixture containing 5-chloro-2-methyl-4-
isothiazolin-3-one and 2-methyl-4-
isothiazolin-3-one as a preservative
(antimicrobial agent) for polymer latex
emulsions in adhesives and for polymer
latex emulsions to coat paper which
contacts food.

In an amended filing notice in the
Federal Register of June 15, 1982 (47 FR
25773), FDA announced that these
petitions also propose that the
regulations provide for the safe use of
magnesium nitrate as a component of
the formulation.

The active ingredients in this additive
and the components of safety concern
are the two isothiazolone compounds.
For an antimicrobial additive with an
estimated dietary exposure such as this
additive (14 parts per billion), the

agency ordinarily requires, at a
minimum, a subchronic loxicity study in
a rodent with in utero exposure and a
subchronic toxicity study in a
nonrodent. These studies and some
additional data on teratology and
mutagenicity were submitted in support
of the additive.

Based on the 90-day subchronic
feeding studies in rats and dogs and
teratology studies in rats and rabbits,
the agency has established an
acceptable daily intake of 0.24 milligram
per person per day for these active
ingredients. The agency has estimated
that cumulative dietary exposure to
these ingredients resulting from the
proposed use of the food additive and
the currently regulated use as a
slimicide under §176.300 (21 CFR
176.300) will not exceed 0.04 milligram
per person per day.

Although the food additive has not
been shown to induce cancer, during the
review of this petition the petitioner
informed FDA that it had discovered the
presence of a carcinogenic impurity,
dimethylnitrosamine (DMNA), as a
reaction byproduct at very low levels in
the additive mixture. (Residual amounts
of reactants, byproducts, and
manufacturing aids are commonly found
as contaminants in all chemical
products, even in highly purified reagent
grade chemicals, including many food
additives.) The petitioner developed
analytical methods to measure the
DMNA at low concentrations and
developed a new manufacturing process
using a specific reactant that limited the
presence of DMNA to concentrations
that ranged from 0.1 to 0.8 part per
million (ppm) of the additive in 39
commercial batches analyzed. The
additive itself would be used only in
small amounts in the paper coating lutex
or adhesive,

Under section 409(c)(3)(A) of the
Federal Food, Drug, and Comsetic Act
(the act) (21 U.S.C. 348(c)(3)(A)). the so-
called “general safety clause” of the
statute, a food additive cannot be
approved for a particular use unless the
data presented to FDA establish that the
additive is safe for that use. The concep!
of safety embodied in the Food
Additives Amendment of 1958 was
explained in the legislative history of
that provision. “Safety requires proof of
a reasonable certainty that no harm will
result from the proposed use of an
additive. It does not—and cannot—
require proof beyond any possible doubt
that no harm will result under any
conceivable circumstances.” H.R. Rept.
No. 2284, 85th Cong.. 2d Sess. 1 (1958).
This definition of safety has been
incorporated into FDA's food additive
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regulations (21 CFR 170.3(i)). The
anticancer or Delaney Clause of the
Food Additives Amendment (section
409(c)(3)(A) of the act (21 U.S.C.
348(c)(3)(A))) provides further that no
food additive shall be deemed to be safe
if it is found to induce cancer when
ingested by man or animal,

In the past, FDA has often refused to
list a use of a food additive that
contained or was suspected of
containing minor amounts of a
carcinogenic chemical, even if the
additive as a whole had not been shown
to cause cancer. The agency now
believes, however, that developments in
scientific technology and experience
with risk assessment procedures make it
possible for FDA to establish the safety
of additives that contain a carcinogenic
chemical but have not themselves been
shown to cause cance

In the preamble to the final rule
permanently listing D&C Green No. 6,
published in the Federal Register of
April 2, 1982 (47 FR 14138), FDA
explained the basis for approving the
use of a color additive that had not been
shown to cause cancer, even though that
color additive contains a carcinogenic
constitutent.

Since that decision, FDA has
approved the use of other color
additives and food additives, on the
same basis, FDA fully explained the
scientific, legal, and policy
underpinnings for those decisions in the
advance notice of propased rulemaking
on a policy for regulating carcinogenic
chemicals in food and color additives,
which was published in the Federal
Register of April 2, 1982 (47 FR 14464). In
brief, the agency believes that the
Delaney anticancer clause is not
triggered unless the food additive as a
whole is found to cause cancer. An
additive that has not been shown to
cause cancer but that contains a
carcinogenic constituént may properly
be evaluated under the general safety
clause of the slatute, using risk
gssesament procedures to determine
whether there is a reasonable certainty
that no harm will result from the
proposed use of the additive.

The agency's position is supported by
Scolt v. FDA, 728 F.2d 322 (6th Cir. 1984).
That case involved a challenge to FDA's
decision to approve the use of D&C
Green No. 5, which conltains a
carcinogenic chemical but has not itself
been shown o cause cancer. Relying
heavily on the reasoning in the agency's
decision to list this color additive, the
United States Court of Appeals for the
Sixth Circuit rejected the challenge to
FDA's action and affirmed the listing
regulation.

Because 5-chloro-2-methyl-4-
isothiazolin-3-one, 2-methyl-4-
isothiazolin-3-one, and magnesium
nitrate have not been shown to cause
cancer, the anticancer clause does not
apply to this additive mixture. FDA has
evaluated the safety of this additive
under the general safety clause, using
risk assessment procedures to estimate
the upper bound limit of risk presented
by the carcinogenic chemical that may
be present as an impurity in the
additive, and has concluded that the
additive is safe under the proposed
conditions of use.

The risk assessment procedures used
are similar to the methods used to
examine the risk associated with the
presence of minor carcinogenic
impurities in the additives containing
carcinogenic impurities evaluated
earlier. This risk evaluation of a
carcinogenic constituent consists of two
parts: (1) Assessment of the probable
exposure to the constituent from the
proposed use of the additive, and (2)
extrapolation of the risk observed in the
animal bioassay to the conditions of
probable exposure to humans.

FDA has calculated the total exposure
to DMNA that would be expected in the
U.S. population from the petitioned uses
of this antimicrobial agent. As noted
above, the calcium salt of a mixture
containing 5-chloro-2-methyl-4-
isothiazolin-3-one and 2-methyl-4-
isothiazolin-3-one is already regulated
under § 176.300 as a slimicide used in
the manufacture of paper and
paperboard that contacts food. Exposure
from this regulated use has also been
included in the estimate.

FDA made several worst-case
assumptions in these calculations. The
agency assumed 100 percent migration
of the additive into food and has
assumed an initial nitrosamine level that
is the maximum concentration expected
(1 ppm DMNA), not the average level,
which would be lower. To simulate
storage conditions, the agency further
assumed that there could be a threefold
increase of nitrosamine with time.

Combining the two petitioned uses
with the regulated use of the
antimicrobial agent, FDA calculates that
the total concentration of DMNA in the
daily diet would be less than 0.18 part
per trillion (ppt). Assuming a daily diet
containing 3 kilograms, the estimated
daily intake of DMNA would be less
than 0.54 nanogram per person per day.

The carcinogenicity of DMNA has
been well recognized since 1958, after
the discovery by Magee and Barnes
(British Journal of Cancer, 10:114-122,
1856) that it is a liver carcinogen in the
rat. Since then, more than a dozen

studies in the rat, mouse, and other
species have been published that
confirmed its carcinogenicity. However,
the majority of these studies involved
the administration of the compound to
animals for a short period of time (a few
months to less than a year) and then
maintaining the animals until death.
Some of the studies involved only one
sex of animals and/or a single dose.
Therefore, these studies are not suitable
for risk assessment.

One study, however, was performed
on rats [both sexes) in which DMNA
was fed the entire lifetime of the rats
(120 weeks) at several dose levels (2 to
50 ppm in the diet) (Terracini, B., P.N.
Magee, and ].M. Barnes, British Journal
of Cancer, 21:559-565, 1967). This study
was selected for risk assessment,

In estimating the risk from exposure to
DMNA, FDA drew upon an assessment
performed by the Committee on Nitrite
and Alternative Curing Agents in Food
of the National Academy of Sciences/
National Research Council (NAS/NRC)
on the risk to human health of exposure
to DMNA (The Health Effects of Nitrate,
Nitrite, and N-Nitroso Compounds, Part
1 of a 2-Part Study by the Committee on
Nitrite and Alternative Curing Agents in
Food, Assembly of Life Sciences,
National Academy Press, Washington,
DC, 1981). The Committee based its
analysis on the study by Terracini, et al
They used three different models by
which they estimated daily doses of
DMNA corresponding to specific levels
of risk of liver tumors in rats. Their most
conservative model was the one-hit
linear mode! with dosage data
expressed as a concentration in the total
diet. This procedure is not likely to
underestimate the actual risk from very
low doses of the nitrosamine;

Using this one-hit linear model, FDA
estimates that the upper limit individual
lifetime risk 10 0.18 ppt DMNA is 1 in 200
million. Because the agency does not
expect the exposure to DMNA to exceed
0.18 ppt from the proposed uses of the
additive, FDA concludes that there is 4
reasonable certainty of no harm from
the petitioned uses of the additive,

FDA considered two approaches to
ensure that each batch of the additive
not contain unacceptable amounts of
DMNA: Establishing specifications for
DMNA in the regulation for this
additive, or establishing requirements
for a sepcific manufacturing process tha!
would minimize formation of impuritics
of particular toxicological congern. The
petitioner provided data on impurity
levels in several batches of the additive
manufactured by two different
processes, The agency has concluded
that specifying the manufacturing
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process for the additive is the more
effective way of limiting the amount of
DMNA that may be present in the
additive, because batches of the
additive produced by this process

showed consistently low impurity levels.

Moreover, the agency has found the

available analytical method for

detecting DMNA in the additive to be

unreliable for routine use as a regulatory

enforcement method, Therefore, to
assure that future batches of the

additive do not contain excessive

amounts of DMNA, FDA is specifying a

key reactant lo minimize formation of

the impurity.

For the reasons discussed briefly
ubove and discussed fully in the
sdministrative record, and having
evaluated data in the petition and other
relevant material, FDA concludes that
the proposed use of the food additive is
safe and that the regulations should be
amended as set forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h}), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
ontact person listed above. As
provided in §171.1(h), the agency will
delete from the documents any materials
that are not available for public
disclosure before making the documents
available for inspection. Among the
documents that the agency has relied on
are the following:

1. Memorandum, |. Khalsa, Food Additives
Evaluation Branch, to G. Pauli, Petitions
Cantrol Branch, April 1, 1880 (foxicity data).

2 Memorandum, C. Lin, Food Additives
Evaluation Branch to R. Lorentzen, Cancer
Assessment Committes, June 11, 1982, and
June 24,1982 (risk evaluation).

3. Memorandum, P, Schwartz, Food

dditive Chemistry Evaluation Branch, to .
Herrman, Petitions Control Branch.

September 20, 1983 [manufacturing process).
4. Memorandum, M. Flood, Food Additive
hemistry Evaluation Branch, to C. Pauli,

f;ﬂ:hons Control Branch, November 7, 1683
‘nal estimated daily intake).

5. Memorandum, M. van Gemert. Food
Additives Evaluation Branch, to J. Herrman,
Petitions Control Branch, August 21, 1084
inal toxicology evaluation).

The agency has previously considered
e potential environmental effects of
¢ regulation as announced in the

otice of filing published in the Federal
Register. FDA has not received any new
"ormation or comments that would
:hr.-r its previous determination that
“tre is no significant impact on the

human environment and that an
environmental impact statement is not
required.

List of Subjects
21 CFR Part 175

Adhesives, Food additives, Food
packaging.
21 CFR Part 176

Food additives, Food packaging, Paper
and paperboard.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stal. 1784-1788 as amended (21
U.S.C. 321(s), 348}) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Parts 175 and
176 are amended as follows:

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES AND
COMPONENTS OF COATINGS

1. Part 175 is amended in
§ 175.105(c)(5) by alphabetically
inserting a new item in the list of
substances, to read as follows:

§ 175.105 Adhesives.
(C) ..
(5) -

Substances

5-Chior-2-mattn-4-solhiazcsn. 3-
one (CAS Reg No. 26172-55-¢)
and  2.methys-4-isothiazolin-3-one

(CAS Reg. No. 2682-20-4) mux-
fure ot & %o of 3 parts to ¥
pan, manutactured trom methyl
{CAS Reog.
No. 2035-00-2). The moture
may contan magnesium nitrale
(CAS Reg. No. 10377-60-3) ot &
concantralion equivaient o the
achve ingrods
(waight/wesght)

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

2. Part 176 is amended in
§ 176.170(b)(2) by alphabetically
inserting a new item in the list of
substances, to read as follows:

§ 176.170 Components of paper and
paperboard in contact with aqueous and
fatty foods.

(b)o ..

(2]. L SR

5 Cnioro- 2 st -4 4sothazobin-d-  For use only &3 an
one (CAS Reg. No. 26172-55- antmicrotial agont 1o
4) and 2-mathyl- 4-80thiazobn- 3. polyrner 1atee
one (CAS Rog. NO. 2582-20.4)  emulsions » papor
maxture a1 & rabo of 3 parts to coatmgs 8! a level not
' part, manylachured  hom 10 exceed SO pats
ety J-mer Caplopr omonate per midlion [Dased on
({CAS Reg No 2335-90-2) isomazoione acew
The mactute may contain mag- ingrodiants) in tho
nesium nirale (CAS Reg. No. contng formulation.
10377-6-3) ol 8 concantration
equivalent 10 the sothargions
actve ingrocents (wewghts
waight)

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before March 4, 1985
submil to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, wriften
objections thereto and may make a
wrilten request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the evenl that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute &
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m,, Monday through Friday.

Effective date. This regulation shall
become effective February 1, 1885.

(Secs. 201(s), 409, 72 Stal. 17841788 as
amended (21 U.S.C. 321(s), 348))

Dated: Janusry 24, 1985,
Joseph P. Hile,
Associate Commissoner for Regulatory
Affairs.
|FR Doc. 85-2601 Filed 1-31-85; 8:45 am|
BILLING CODE 4160-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 205, 207, 213, 220, 221,
232, 234, 242, 244, 250, 251, and 255

[Docket No. R-85-1222; FR-1982)

Eligibility of Property in States and
Territories for FHA-Mortgage
Insurance

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule,

SUMMARY: This final rule provides for
the further implementation of a recent
slatutory amendment that makes
morigages on property located in
American Samoa eligible for mortgage
insurance. It expressly identifies the
specific jurisdictions in which HUD's
various mortgage insurance programs
are available, including certain United
States territories and possessions. In
several of the affected parts, the term
“State” has been defined to include
these territories and possessions.

EFFECTIVE DATE: March 13, 1985,

FOR FURTHER INFORMATION CONTACT:
James Hamernick, Director, Office of
Insured Multifamily Housing
Development, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Washington, D.C. 20410,
Telephone (202) 755-8500. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: This rule
supplements the final rule published in
the Federal Register of March 30, 1984
(49 FR 12693). That rule implemented,
among other sections, section 407 of the
Housing and Urban-Rural Recovery Act
of 1983 (Pub. L. 98-181, approved
November 30, 1983), by adding
American Samoa to the list of eligible
jurisdictions to which HUD's loan and
mortgage insurance authorities in Titles
I and II of the National Housing Act
apply. In that rule, 24 CFR Parts 201 and
208 were amended to identify
specifically all jurisdictions in which
HUD-approved or HUD-insured property
may be located. In addition, Parts 201,
203, 204, 205, 232, 234, 242, 244, and 250
were revised to include American
Samoa in the definition of “State” each
place it appears. (In addition to the
several States, the term includes Puerto
Rico, the District of Columbia. Guam,
the Trust Territory of the Pacific Islands,
American Samoa, and the Virgin
Islands.)

This final rule provides for the further
implementation of Section 407, by
clarifying that property located in U.S.
territories and possessions listéd in the
definition of “State” is eligibie for all of
HUD's mortgage insurance programs.
The Department has found that, even
though most of its program regulations
include this definition, there is not a
clear connection between the definition
and provisions establishing the
eligibility of property under each
insurance program. In many cases, the
definition appears in a different subpart
from the eligibility requirements, with
the “Definitions” section applicable only
to the subpart in which it appears.

The revisions needed to make these
U.S, territories and possessions eligihle
for the Department’s insurance
programs have been carried out in
several different ways, depending on the
structure of the current regulations.
Parts 213 and 234, which contain
“Definitions" sections, have been
revised by adding a definition for the
term “"State” and by referencing that
definition in the sections on “Eligibility
of property”. The “Eligibility of
property" sections in Pars 205, 232, 242,
and 244 have been revised to refer to the
definition of “State" which appears in
another section of the same subparts. In
Parts 207, 221, 250, and 255, the
“Eligibility of property” sections have
been revised to identify specifically
those jurisdictions that are eligible for
the particular morigage insurance
program, since the “Definitions"”
sections in some of these parts are not
applicable to the sections on “Eligibility
of property". In Part 220, Subpart A and
Part 221, Subpart A, this revision is also
effected by making § 203.40 “Location of
property” applicable to these Subparts.

As a matter of policy, the Department
submits most of its rulemakings for
public comment, either beforé or after
effectiveness of the action. In this
instance, however, the Secretary has
determined that good cause exists for
publishing this document as a final rule.
Public procedure is believed to be
unnecessary because the revisions are
being made for the sole purpose of
making clear the hitherto implicit fact
that only mortgages on property located
in a State (as defined in the rule) are
eligible for insurance. These revisions
leave unchanged the rights and
responsibilities of program beneficiaries
OF users.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
Undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The rule
clarifies existing practice without

changing the economic impact on &
substantial number of small entities.

The rule was listed as Item 62 in the
Department’s Semiannual Agenda of
Regulations published on October 22,
1984 (49 FR 41084) under Executive
Order 12291 and the Regulatory
Flexibility Act.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Par! 50 which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969. The Finding of No Significant
Impact is available for public inspection
during regular business hours in the
Office of the Rules Docket Clerk, Office
of the General Counsel, Department of
Housing and Urban Development, Room
10278, 451 Seventh Street, SW,,
Washington, D.C. 20410,

This rule does not constitute a “major
rule” as that term is defined in Section
1(b) of the Executive Order on Federal
Regulations issued by the President on
February 17, 1981. An analysis of the
rule indicates that it does not: (1) Have
an annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance program numbers are 14.116.
14.120, 14.122, 14.124, 14.125, 14.128,
14.129, 14.133, 14.134, 14.135, and 14.137,

List of Subjects
24 CFR Part 205

Community facilities, Mortgage
insurance, Land development.

24 CFR Part 207

Mortgage insurance, Rental housing.
Manufactured home parks.

24 CFR Part 213

Mortgage insurance, Cooperatives.
24 CFR Part 220

Home improvement, Morigage
insurance, Urban renewal, Rental

housing, Loan programs—housing and
community developmen!, Projects.

24 CFR Part 221

Condominiums, Low and moderalte
income housing. Mortgage insurance.
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Displaced families, Single family
housing, Projects, Cooperatives,

24 CFR Part 232

Fire prevention. Health facilities, Loan
programs—health, Loan programs—
housing and community development,
Mortgage insurance, Nursing homes,
Intermediate care facilities.

24 CFR Part 234

Condominiums, Morlgage insurance,
iomeownership, Projects, Units.

2 CER Part 242

Hospitals, Morigage insurance.
2{ CFR Part 244

Health facilities, Morigage insurance.
24 CER Part 250

intargovernmental relations, Low and
moderate income housing, Mortgage
msurance.

24 CFR Part 251

Mortgage insurance, Coinsurance of
multifamily mortgages.

X CFR Part 255
Mortgage insurance.

Accordingly, the Department amends
4 CFR Parts 205, 207, 213, 220, 221, 232,
134, 242, 244, 250, 251, and 255 as
followss

PART 205—~MORTGAGE INSURANCE
FOR LAND DEVELOPMENT [TITLE X)

1. Section 205.42 is amended by
revising the introductory text to read as
follows:

£205.42  Eligibility of property.

The mortgage, to be eligible for
nsurance, shall be on property located
na State, as defined in § 205.1(m). The
mortgage shall be on real estate held:

PART 207—MULTIFAMILY HOUSING
“ORTGAGE INSURANCE

2.in § 207.23, the introductory text of
paragraph (a) is revised to read as

nllows:

1207.23  Eligibility of property.

(2) The mortgage, to be eligible for
wsurance, shall be on property located
@ State, Puerto Rico, the District of
Calumbia, Guam, the Trust Territory of
"t Pacific Islands, American Samoa, or
“e Virgin Islands. The mortgage shall
‘e on real estate held:

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

3. Section 213.1 is amended by adding
a new paragraph (0] to read as follows:

§213.1 Definitions.

(o) “State" includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

4. In § 213.40, the introductory tex! of
paragraph {a) is revised to read as
follows:

§213.40 Eligibility of property.

(a) The mortgage, to be eligible for
insurance, shall be on property located
in a State, as defined in § 213.1. The
maortgage shall be on real estate held:

PART 220—URBAN RENEWAL
MORTGAGE INSURANCE AND
INSURED IMPROVEMENT LOANS

5. Section 220.1 is amended by
removing from the list in paragraph (a)
the reference to *'203.40 Location of
property.”

PART 221—LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

§221.1 [Amended]

6, Section 221.1 is amended by
removing from the list in paragraph (a)
the reference to 203.40 Location of
property.”

7. In § 221.544, the introductory
language of paragraph (a) is revised to
read as follows:

§221.544 Eligibility of property.

(a) The mortgage, to be eligible for
insurance, shall be on property located
in & State, Puerto Rico, the District of
Columbia, Guam, the Trust Territory of
the Pacific Islands, American Samoa, or
the Virgin Islands, The mortgage shall
be on real estate held:

PART 232—NURSING HOMES AND
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

8. Section 232.25a is amended by
revising the introductory text to read as
follows:;

§ 232.25a Eligibility of property.

The mortgage, to be eligible for
insurance, shall be on property located
in a State, as defined in § 232.1(h). The
morlgage shall be on real estate held:

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

9. Section 234.1 is amended by adding
anew paragraph (n) to read as follows:

§ 234.1 Definitions used in this subpart.

(n) “State” includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific
Islands, American Samoa, and the
Virgin Islands.

10. A new § 234.63 is added,
immediately following the undesignated
center heading "Eligible Properties”, to
read as follows:

§234.63 Location of property.

The mortgage, to be eligible for
insurance, shall be on property located
in a State, as defined in § 234.1.

11. In § 234.520, the introductory text
of paragraph (a) is revised to read as
follows:

§234.520 Eligibility of property.

(a) The mortgage, to be eligible far
insurance, shall be on property located
in a State, as defined in § 234.505. The
mortgage shall be:

PART 242—MORTGAGE INSURANCE
FOR HOSPITALS

12. Section 242.87 is amended by
revising the introductory text to read as
follows:

§ 242,87 Property requirements,

The mortgage, to be eligible for
insurance, shall be on property located
in a State, as defined in § 242.1. The
mortgage shall cover real estate in
which the mortgagor has one of the
following interests:

PART 244—MORTGAGE INSURANCE
FOR GROUP PRACTICE FACILITIES
[TITLE X1]

13. Section 244.120 is amended by
revising the introductory text to reads as
follows:;

§244.120 Eligibility of property.

The morigage, to be eligible for
insurance, shall be on property located
in a State, as defined in § 244.1. The
mortgage shall cover real estate in
which the mortgagor has one of the
following interests:

» . . . »
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PART 250—COINSURANCE FOR
STATE HOUSING FINANCE AGENCIES

14. In § 250.102, the introductory text
of paragraph (a) is revised to read as
follows:

§250.102 Eligibility of property.

(a) The mortgage, to be eligible for
insurance, shall be on property located
in a State, Puerto Rico, the District of
Columbia, Guam, the Trust Territory of
the Pacific Islands, American Samoa, or
the Virgin Islands. The mortgage shall
be on real estale held:

PART 251—COINSURANCE FOR THE
CONSTRUCTION OR SUBSTANTIAL
REHABILITATION OF MULTIFAMILY
HOUSING PROJECTS

15. In § 251.501, the introductory text
of paragraph (a) is revised to read as
follows:

§ 251.501
estate.

(a) The mortgage, to be eligible for
insurance, shall be on property located
in a State, Puerto Rico, the District of
Columbia, Guam, the Trust Territory of
the Pacific Islands, American Samoa, or
the Virgin Islands. The mortgage mus!
be on real estate held:

Mortgage requirements—real

PART 255—COINSURANCE FOR
PRIVATE MORTGAGE LENDERS

16. In § 255.227, the introductory text
of paragraph (a) is revised to read as
follows:

§ 255,227 Eligibility of property.

(a) The mortgage. to be eligible for

insurance, shall be on property located
in a State, Puerlo Rico, the District of
Columbia, Guam, the Trus! Territory of
the Pacific Islands, American Samoa, or
the Virgin Islands. The mortgage shall
be on real estate held:
(Sec. 7(d). Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d); sec. 407,
Housing and Urban-Rural Recovery Act of
1983 (Pub. L. 98-181, approved November 30,
1983))

Dated: Junuary 18, 1985,

Maurice L. Barksdale,

Assistant Secretary for Housing—Federal
Housing Commissioner.

{FR Doc. 85-2630 Filed 1-31-85; 8:45 am)
BILLING CODE 4210-27-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1601

706 Agencies; Handling of
Employment Discrimination Charges

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule,

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

Power Lawnmowers; Amendments

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule; amendments.

SUMMARY: The Equal Employment
Opportunity Commission amends its
regulations designating certain State
and local fair employment practices
agencies (706 Agencies) so that they
may handle employment discrimination
charges, within their jurisdictions, filed
with the Commission. Publication of this
amendment effectuates the desgignation
of the Paducah, Kentucky Human Rights
Commission as a 708 Agency.

EFFECTIVE DATE: February 1, 1985.

FOR FURTHER INFORMATION CONTACT:
Hollis Larkins, Equal Employment
Opportunity Commission, Office of
Program Operations, Special Services
Staff, 2401 E Street, N.W., Washington,
D.C. 20507, telephone 202/634-6808.

SUPPLEMENTARY INFORMATION:

List of Subjects in 20 CFR Part 1601

Administrative practice and
procedure, Equal employment
opportunity, Intergovernmental
relations.

PART 1601—PROCEDURAL
REGULATIONS

Accordingly, Title 29, Chapter XIV of
the Code of Federal Regulations, 29 CFR
1601.74(a) is amended by adding in
alphabetical order the following agency:

§ 1601.74 Designated and notice agencies.

{a) * * * Paducah, Kentucky Human
Rights Commission

(Sec. 713(a) 78 Stat. 265 (42 U.S.C. 2000e
12{a))

Signed at Washingtap, D.C. this 28th day of
January, 1985,

For the Commission.
James H. Troy,
Director, Office of Program Operations,
|FR Doc. 85-2631 Filed 1-31-85; 8:45 am]
BILLING CODE 8570-06-M

SUMMARY: In this document OSHA is
adding definitions for the terms “'sulky
type mower" and “deadman control".
The definitions for these terms were
inadvertently removed from the
regulations in a final rule that was
published in the Federal Register in
1978, OSHA is correcting this situation
by explaining the meaning of these
terms in § 1910.243 where they are used,

DATE: These amendments are effective
on February 1, 1985.

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster, U.S. Department of
Labor, Occupational Safety and Health
Administration, Room N3637, 200
Constitution Avenue, NW., Washington,
D.C. 20210; Telephone (202) 523-8151.

SUPPLEMENTARY INFORMATION: A final
rule was published in the Federal
Register on October 24, 1978 (43 FR
49726) revoking certain general industry
safety and health standards. An error
was made in revoking the definitions for
"sulky type mower," § 1910.241(c){(10)
and “deadman control,”

§ 1910.241(c)(11). These terms are still
used in § 1910.243 and should not have
been deleted. The term “sulky type
mower" is used in the current standard
for power lawnmowers at

§ 1910.243(e)(1)(i), while the revoked
definition for “deadman control" is
referenced in the same standard at

§ 1910.243(e)(3)(vii) and

§ 1910.243(e)(4){vi).

These errors have continued to appear
in 29 CFR to this date, and it is
necessary to issue the appropriate
correction at this time. Therefore, OSHA
is correcting these errors by explaining
the meaning of the terms “sulky type
mower" and "deadman control” in the
above mentioned paragraphs of
§ 1910.243 in which those terms are
used.

OSHA has determined that notice of
these corrections and public procedure
thereon in accordance with section 6(b)
of the OSHA Act (29 U.S.C. 655(b)) are
not necessary under section 4(b) of the
Administrative Procedure Act (APA) (5
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1).5.C. 553), and 28 CFR 1911.5, since the
corrections do not change the
requirements of the standard. For the
same reason, under section 4(d) of the
APA (5 U.S.C. 533(d)) and 28 CFR 1911.5,
good cause is also found to make these
changes effective immediately upon
publication in the Federal Register.
This document was prepared under
the direction of Robert A. Rowland.
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, D.C. 20210,
List of Subjects in 29 CFR Part 1910
Occupational safety and health,
Authority: This document is issued under
scctions 6 and 8 of the Occupational Safety
und Health Act of 1970 (84 Stat, 1593, 29
U.S.C. 657), section 4 of the Administrative
Procedure Act (5 U.S.C. 553), Secretary of
Labor's Order No, 9-83 (48 FR 35736), and 29
CFR1911.5.
Signed at Washington, D.C., this 22nd day
of janudry 1985,
Robert A. Rowland,
Assigtant Secretary.

PART 1910—[AMENDED]

Accordingly, Part 1910 of Title 29 of
the Code of Federal Regulations is
amended as sel forth below:

By revising paragraphs (e)(1)(i),
(e)(3)(vii), and [e){4)(vi) of § 1910.243 to
read as follows:

§ 1910.243 Guarding of portable powered
tools,

(e} Power lawnmowers—{1) General
requirements. (i) Power lawnmowers of
the walk-behind, riding-rotary, and reel
power lawnmowers designed for sale to
the general public shall meet the design
specifications in “American National
Standard Safety Specifications for
Power Lawnmowers" ANSI B71.1-
X1968. These specifications do'not apply
to a walk-behind mower which has been
converted to a riding mower by the
addition of a sulky, Also, these
specifications do not apply to flail
mowers, sicklebar mowers, or mowers
designed for commercial use.

ljj L B

(vii) Wheel drive disengaging controls,
except deadman controls, shall move
opposite to the direction of the vehicle
motion in order to disengage the drive.
Deadman controls shall automatically
interrupt power to a drive when the
Operator’s actuating force is removed,
ind may operate in any direction to
d:’;e;\gage the drive.

4 L A

vi) Hand-operated wheel drive

disengaging controls shall move

opposite to the direction of vehicle
motion in order to disengage the drive.
Foot-operated wheel drive disengaging
controls shall be depressed to disengage
the drive. Deadman controls, both hand
and foot operated, shall automatically
interrupt power to a drive when the
operator's actuating force is removed,
and may operate in any direction to
disengage the drive.

[FR Doc. 85-2204 Filed 1-31-85; B:45 am|
BILLING CODE 4510-26-M

I

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[FCC 84-603)

Order Revising the Commission's
Procedures Allowing the Selection
From Among Certain Private Land
Mobile Competing Applications Using
Random Selection or Lotteries

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has adopted
an Order delegating authority to the
Chief of the Private Radio Bureau to
order random selection proceedings in
situations where the number of
applicants in an area s larger than the
number of frequencies available and
there are no substantial, material
differences between applicants. This
action was taken to increase the speed
of authorization of radio communication
syslems. ¥

EFFECTIVE DATE: February 1, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
W. Riley Hollingsworth, Private Radio
Bureau, (202) 632-7125.

SUPPLEMENTARY INFORMATION:

List of Subjects
47 CFR Part 1
Practice and procedure.

Order

In the matter of revision of the
Commission’s procedures allowing the
selection from among certain private land
mobile competing applications using random
selection or lotteries,

Adopted: December 4, 1984.

Released: February 1, 1985,

By the Commission.

1. On May 27, 1983, The Commission
amended its rules lo allow the use of
random selections or lotteries instead of
comparative hearings to grant

applications where it is determined that
thiz will be the most efficient method of
allocation, and where there are no
substantial material differences among
applicants. Second Report and Order,
Docket 81-768, released May 27, 1963,

2, The Commission has conducted
such random selection proceedings in
Detroit, Cleveland, New York,
Philadelphia, Washington, D.C,,
Baltimore, Chicago, Houston and Dallas
using this lottery procedure. Under the
procedure set forth in the Second Report
and Order, the Commission issues a
Public Notice listing all timely filed
applications in the area where the
number of applicants exceeds the
number of channels available. The
Private Radio Bureau receives notices of
appearance and evaluates applicant’s
claims forcertain comparative points.
The Bureau presents an agenda item to
the Commission listing the applicants,
The Commission then decides whether
to order a lottery. If it determines to
employ a lottery, it issues an order to
that effect. The order also lists
dismissals that may have been made,
gives explanations and orders routine
grants for those applicants whose
comparative points enable a grant
without a lottery.

3. After analyzing our experience with
this first round of lotteries to authorize
the newly released 800 MHz channels,
the Commission is persuaded that a time
savings of over a month would result
from our granting delegated authority to
the Private Radio Bureau to issue lottery
orders instead of its having to bring
these to the Commission for adoption.
This would increase speed of service to
the applicants and thus would benefit
both the applicants and the general
public, which benefits from speedier
authorization of radio communications
systems,

4. The procedures for handling the
issuance of lottery orders are hereby
revised to grant the Chief of the Private
Radio Bureau delegated authority to
order random selection proceedings in
situations where the number of
applicants in an area is larger than the
number of frequencies available and
there are no substantial material
differences between applicants. 47
U.S.C. 154(i), 155(c) and 303(r). Since this
action relates to agency procedure, we
conclude that prior notice and public
comment thereon are not required. 5
U.S.C. 553(b)(3)(A)

5. Accordingly, it is ordered, that
effective February 1, 1985, Part 1 of the
Commission’s Rules, 47 CFR Part 1, IS
AMENDED as shown in the attached
Appendix. Authority for this action is
set forth in sections 4(i), 5{(a), 5{(c) and
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303(r] of the Communications Act of
1934, as amended, 47 LLS.C. 154{i), 155{a)
155(c) and 303.

(Secs. 4. 308, 48 stat., as amended 1006, 1002;
47 LLS.C. 154. 303)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix

Part 1 of Chapler I of Title 47 of the
Code of Federal Regulations is amended
as follows:

1. Part 1—Praclice and Procedure,

§ 1.972 paragraph (c) is revised to read
as follows:

§ 1. 972 Gnnu by mdou selection.,

(e} lf there are mutnallr exclusive
applications for an initial license for
stations subject to Part 81 or Part 87, or
if there are more applications for initial
license in Part 90 or Part 94 than can be
accommodated on available
frequencies, the Commission may
process the applications pursuant to a
system and random selection. Each such
random selection shall be conducted
pursuant to an order issued by the
Private Radio Bureau and under the
direction of the Chiefl of the Bureau.

|FR Doc, 85-2685 Filed 1-31-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 2
[Gen. Docket No. 82-243; FCC 84-556]
Frequency Allocation for a

Government and Non-Government
Fixed Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

summAaRY: The Federal Communications
Commission has revised its Rules to
provide frequencies at 932-935 MHz and
941-944 MHz for a Government and non-
Government fixed service, These
frequencies will be used to meet various
control, management and monitoring
requirements. Existing aural broadcast
studio transmitter links and intercity
relay stations will be allowed to remain
in the 842-944 MHz band.

EFFECTIVE DATE: March 4, 1985,

ADDRESS: Federal Communications
Commission, 2025 “M"" Street, NW.,
Washington, DC 20554.

FOR FUATHER INFORMATION CONTACT:
Mr. Rodney Small; Office of Science and
Technology: 2025 “M' Street, NW.,
Washington, DC 20554 {202) 653-8169.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 2

Frequency allocations, Radio,
Communications equipment,

First Report and Order

In the matter of amendment of Part 2 of the
Commission’s Rules to provide for an
allocation of 6 MHz to the Government and
the non-Government for fixed service ussge;
Gen. Docket No, 82-243.

Adopted: November 21, 1964,

Released: January 18, 1985,

By the Commission: Commissioner Rivera
dissenting in part and issuing a statement at
a later date,

Introduction

1. This Report and Order amends Part
2 of the Commission’'s Rules to allocate
frequencies in the 932-935 MHz and
941-944 MHz band for use by the
Government and non-Government fixed
services. This is in response to a request
by the National Telecommunications
and Information Administration (NTIA)
to provide spectrum in the 900 MHz
range for accommodation of Federal
Government low capacity fixed systems,
In making this allocation, the
Commission has also provided for
similar systems operated by the private
sector and for the continued operation
of existing broadcast auxiliary stations
al 942-944 MHz. Issues concerning
technical standards and licensing/
coordination procedures will be treated
in a further proceeding.

Background

2. On March 14, 1983, the Commission
released a Further Notice of Proposed
Rule Making (Further Notice, 48 FR
12267) in this proceeding. which
proposed to reallocate six megahertz of
land mobile reserve spectrum at 932-935
MHz and 843-846 MHz to a Government
and non-Government fixed service. In
the initial Notice of Proposed Rule
Making (Naotice, 47 FR 23491), released
May 10, 1982, we had proposed the 899-
902 MHz and 938-941 MHz bands for
this purpose, but the proposal was
modified in 1983 due to a new proposal
to use the 898-902 MHz and 937-911
Mz bands for a personal radio service
(Gen. Docket No. 83-28).

3. The proceeding was initiated when
the National Telecommunications and
Information Administration (NTIA)
advised the Commission of a Federal
Government requirement for additional
spectrum for low capacity, fixed
systems. NTIA indicated that the
Government currently uses small
segments between 27.54-50 MHz and the
bands 162.0125-173.2 MHz, 173.4-174.0
MHz, and 406.1-420 MHz to meet the
requirements of its land mobile and low
capacity fixed systems. Assignment of

frequencies in these bands to mee! new
requirements has become increasingly
difficult, and NTIA anticipates that
spectrum will not be available in the
future to meet the Government's need
for these services. Accordingly, NTIA
requested access to approximately six
megahertz of spectrom for low capacity
(6-12 channe!), fixed systems (0 meet
various control, management and
monitoring requirements, many of which
are in rural areas. These include the
following:

= Control, protection; management
and menitoring of electric power-
generating and transmission systems by
the Department of Energy and the
Tennessee Valley Authority.

» Vessel traffic service and
interconnection of Coast Guard facilities
along rivers, coastal areas and the Greal
Lakes for port management. law
enforcement, safety, search and rescue.

* Control, management and
monitoring of water transmission and
storage facilities for both irrigation and
potable water supplies by the
Department of Interior.

* Management and control of locks
on navigable rivers by the Army Corps
of Engineers.

* Natural resource management and
environmental protection by the
Department of Interior.

*+ Flood warning and flood waler
monitoring by the Army Corps of
Engineers.

¢ Production, management, storage
control and monitoring of national
petroleum and natural gas reserves by
the Department of Energy.

» Non-tactical data transmission and
management communications at various
Army test sites, ranges and bases.

« Control, management and
communications with remotely located
aeronautical navigation sites by the
Federal Aviation Administration.

*» Interconnection for emesgency
preparedness, law enforcement.
protective, and custodial land mobile
radio systems in metropolitan and rural
areas.

NTIA suggested the Government will be
able 1o share spectrum with non-
Government users who also have
similar fixed service requirements.

4. In the Notice, we tentatively
coneluded that using spectrum outside
of the 900 MHz range te satisfy these
requirements was not feasible and that
a 900 MHz sllocation was therefore
necessary. We also lentatively
concluded that this allocation could be
shared between Government and non-
Government fixed services. Comments
were requested as to what types of fixed
services cowld most suitably share the
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proposed allocation, with the feasibility
of Aural Broadcast Studio-to-
Transmitter Link (STL) and Intercity
Relay (ICR) usage specifically
mentioned. Comments were also
requested as to any alternatives to the
proposed allocation, and as to what
procedural and technical rules should be
promulgated.

Discussion

5. A total of twenty-six parties filed
comments or reply comments to the
Notice or Further Notice. Of these
twenty-six, five parties generally
favored the reallocation, nineteen
generdlly opposed i, and two were
neutral, The five who generally
supported it cited a need for additional
spectrum for fixed services, while the
nineteen who opposed it stated that a
need showing had not been adequately
made, and that even if there were a
need, it could be satisfied in another
band, thus preserving reserve spectrum
for critical land mobile requirements. A
comment summary is attached in
Appendix A.

6. Despite this general opposition to
the proposed reallocation, however, we
believe that there are compelling
reasons to proceed with it. First, several
Government Agencies have certified to
NTIA that they have a shortage of fixed
spectrum, and several parties who
opposed the reallocation nonetheless
acknowledged that there may be a need
for additional non-Government fixed
spectrum.® In comments filed to the
Further Notice, NTIA stated that it is
performing a multi-year study of
Government spectrum use, but that
delaying the decision in this proceeding
until the study is completed is
unwarranted and could prevent Federal
Agencies from efficiently performing
lheir missions.

7. Second, several bands outside of
the upper land mobile reserve range
were considered by NTIA for
satisfaction of the fixed requirement but
were rejected for various reasons. These
bands included 808-614 MHz, 806-896
MHz, 802-928 MHz, 947-952 MHz, 952~
960 MHz, 1427-1435 MHz, 1710-1850
MHz, 2110-2130 MHz paired with 2160-
2180 MHz, 2130-2150 MHz paired with
2180-2200 MHz, and 23 GHz. Briefly, the
006-614 MHz band was rejected due to
fidio astronomy use; the 806-896 MHz
band was rejected due to current and

——

"W note that respansibility for determining the
“ovemnment's need for additional spectrum lies

wih the Executive Branch, not the Commission. See
f"’ Wix Aytation Corp., Bandix Div. v. FCC, 272 F.
<4333, 538, 542 {DC Cir, 1958). Accordingly. in
"aching our decision, we have relied upon NTIA's
"presentutions Yhat there is a shortage of
“overmment spectrum.

anticipated future private and cellular
mobile use; the 902-928 MHz band was
rejected due to Government
Radiolocation use and a substantial
amount of Industrial, Scientific, and
Medical equipment; the 947-952 MHz
band was rejected due to the operation
of large numbers of STL and ICR
stations; the 952-960 MHz band was
rejected due to the large number of
private operational-fixed microwave
users; the 1427-1435 MHz band was
rejected due to military airborne use; the
1710-1850 MHz band was rejected due
to substantial use by Government fixed
and mobile services; the 2110-2130 MHz
band paired with 2160-2180 MHz was
rejected due to substantial common
carrier point-to-point microwave and
control and repeater use; the 21302150
MHz band paired with 2180-2200-MHHz
was rejected due to private microwave
use; and the 23 GHz band was rejected
because of its limited range of coverage
and because its channel capacities are
much greater than required for the
foreseen applications.

8. Third, in view of the other
allocations and proposals made today in
other proceedings, the 932-935 MHz and
941-944 MHz bands being adopted for
the fixed service are not particularly
useful for private and common carrier
two-way mobile services. With the
technology currently used in these
services, 30-45 megaheriz of frequency
separation between base and mobile
units is required, rather than the nine
megahertz of separation that these two
bands provide. Thus, although it is true
that our praposal would reallocate six
megahertz of spectrum from land mobile
to fixed services, we do not believe that
this spectrum could be productively
used in mobile applications.

9. Fourth, the 942-944 MHz band is
currently used by STL and ICR, which
are point-to-point systems operating in
accordance with NG64. If we proceed
with this reallocation, these broadcast
auxiliary users can be grandfathered
without degrading the quality of service
to the new fixed users. On the other  ~
hand, if we were to allow mobile use of
this band, it is likely that STL and ICR
would have to relocate to prevent
degradation of the mobile service.
Finding spectrum for such relocation
was the purpose for initiating Gen. Doc,
82~335 and by this action herein the
need for new spectrum in the near term
for STL and ICR is alleviated.

10. Fifth, NTIA, like the Commission,
is faced with substantial pressures
regarding land mobile requirements, and
these have an impact on this proceeding.
The two Government land mobile
bands, 162-174 MHz and 406.1-420 MHz,

are becoming congested. Because of
historical usage patterns, the latter also
has a number of low-capacity, fixed
syslems interspersed throughout the
band. NTIA's long range planning
intentions include removal of these fixed
operations to the proposed 900 MHz
spectrum and restriction of the 400 MHz
band to land mobile operations
exclusively. It intends to pursue the
application of narrowband land mobile
technologies (e.g., ACSB, narrowband
FM) in the band. Continued fixed
operations in this band will result in
inefficient spectrum use because
protecting fixed stations will limit
mobile use of the band, and it will
inhibit achievement of gains promised
by narrowband technology.

11. Finally, we note that the Executive
Branch in recent years has made
available to the non-Government sector
a substantial amount of spectrum in
various proceedings (See Appendix B).
By contrast, the most recent reallocation
from the non-Government sector to the
Government sector was in April 1958,
when spectrum was transferred to meet
national defense requirements. Thus,
recen! joint FCC/NTIA cooperative
efforts have heavily favored non-
Government users. In fact, the lower
band and a portion of the upper band
that we are reallocating in this
proceeding were originally part of the
890-842 MHz Government Radiolocation
band, which was reduced domestically
to 502-928 MHz in 1970 to permit non-
Government mobile user.

12. For the above reasons, the
Commission believes that reallocating
the 932-835 MHz and 941-944 MHz
bands to a Government and non-
Government fixed service is in the
public interest. The lower band is
currently unutilized, and rears that
compatibility problems could arise in
Canadian border areas have been
allayed with Canada’s current plans not
to proceed with a general mobile radio
service in the 933-935.5 MHz band. The
upper band that we are reallocating to
the fixed service represents a shift from
our proposal in the Further Notice, but it
is necessary in the context of other
actions that we are taking today and
does not represent a substantive change
for the service. At the time of the
Further Notice, we concurrently adopted
a Notice of Proposed Rule Making in
General Docket No. 83-30, which
proposed that the 896-898 MHz and 941~
943 MHz bands be reallocated for an
air-to-ground telephone service.
However, we are today declining to
adopt this proposal; in General Docket
No. 84-1233, we are proposing that the
896-902 MHz and 945-841 MHz bands
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be used by the private lund mobile radio
services, and in General Docket 82-335,
we are reallocating the 944-947 MHz
band to broadcast auxiliary services.
Therefore, we are relocating the upper
band of the new fixed service 1o 941-844
MHz between the upper band of the
proposed privale services and the
broadcast auxiliary band.

13. This minor change does not require
public camment. The only difference for
fixed service users will be that the
frequency separation between
transmitters and receivers will be nine,
ruther than eleven, megahertz. Such a
small change in frequency separation
should have an insignificant impact on
equipment cost. Another impact of this
change is thal since there are a small
number of existing broadcast auxiliary
users at 942-944 MHz, we must either
grandfather or remove them. As already
mentioned at paragraph nine supra, we
believe that sharing with Government/
non-Government fixed services is
feasible. We believe grandfathering is
preferable to STL/ICR than relocating to
new bands and. therefore, we are taking
this course of action today in Docket 82-
335.

14. Additionally, we intend to allow
all compatible two-way Government
and non-Covernment services to use the
new fixed bands. This means that non-
Government fixed broadcast, common
carrier, and private users will be eligible
to share the bands (under Parts 74, 21,
and 94 of our Rules). Given this type of
diversified use, we believe that the new
bands will be fully utilized by two-way
services.

15. Due to the diversified type of use
contemplated, however, we believe that
it would be premature to issue
procedural and technical rules at this
time. NTIA stated that the current
method of national frequency
coordination in shared Government/
non-Covernment bands should be
followed in the new fixed bands and
that the technical standards in Part 94,
Subpart C, of the Commission’s Rules
appear to be applicable. Although we
tend 10 agree with NTIA on both issues,
we believe that it is important to allow
all affected parties the opportunity to
comment on these issues. We will,
therefore, initiate a further proceeding to
explore procedural and technical rules,
thereby inviting comments from all
interested parties on the specific rules
and regulations to access these bands.
Neither Government nor non-
Government users will be allowed
access to the bands until final rules have
been issued.

Final Regulatory Analysis

16, Pursuant 1o 5 U.S.C. 601 ef seq., in
Initial Regulatory Flexibility Analysis
was Incorporated in paragraph 14 of the
Notice and paragraph 12 of the Further
Notice. In paragraph 15 of the Nolice
and paragraph 13 of the Further Notice,
written comments on the propoesals in
these documents, including the
Regulatory Flexibility Analysis, were
requested. No comments on this
Analysis were received.

A. Need For and Objective of Rule

17. The Commission is establishing
new [requency bands for a Government
and non-Government fixed service.
Bands currently used for this purpose
are considered by NTIA and some non-
Government users to be inadequate o
meet growing demand.

B. Summary of Issues Raised in
Comments on Initial Analysis

18. No comments were received
specifically concemed with the Initial
Regulatory Flexibility Analysis in this
proceeding. Moreover, our action today
imposes no new reporting or record
keeping requirements on fixed service
users,

C. Significant Alternatives

19. As detailed in paragraph seven
above, several other frequency bands
were considered for satisfaction of the
fixed requirement. However, for reasons
stated above, none of these altemative
bands were deemed adequate.

Administrative

20, Pursuant to the above and under
the authority of sections 4(i) and 303(r}
of the Communications Act of 1934, as
amended, it is ordered that Part 2 of the
Commission’s Rules and Regulations is
amended as specified in Appendix C.
These amendments become effective
March 4, 1985,

{Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 US.C. 154, a03)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix A—Summary of Comments

Nineteen parties filed comments or
reply comments to the original Notice,
and eleven of these same parties filed
comments or reply comments to the
Further Notice. In addition, seven new
parties filed comments or reply
comments to the Further Notice, for a
total of eighteen parties filing to the
Further Notice, and twenty-six filing to
one or both Notices. Of these twenty-
six, five parties generally favored the

reallocation, nineteen generally opposed
it, and two were nestral.

The five who favored the reallocation
cited a need for additicnal spectrum for
fixed services. One of these—the
Utilities Telecommunications Councid—
said that there is an especially strong
need for more specirum for non-
Government fixed services. However,
UTC stated that it also favors additional
spectrum for non-Governemnt! land
mobile services, and would not be
averse fo a higher band for fixed
services if a suituble one could be
located.

The Netional Telecommunications
and Information Administration said
that there is an especially strong need
for more spectrum for Government fixed
service. NTIA stated that several
Government agencies have indicated a
need for additional fixed spectrum, and
that the need has now become more
pressing due to new emergency
preparedness and feeder link
requirements. NTIA said that bands
outside the 800 MHz range have been
evaluated and found to be unacceptable
for a fixed service, and that a 990 MFiz
allocation is a necessity. NTIA further
states that Government requirements
cannot be met by commercial services
because of cost considerations,
performance requirements, and security
considerations. NTIA also stated that
the Commission does not have the legal
authority to reject the certifications of
Federal agencies that they have
complied with all Executive Branch
regulations in determining that they
have & legitimate spectrum requiremen!
Finally, NTIA stated that it is
performing a multiyear study of
Government Spectrum use and that
delaying the decision in this proceeding
until the study is completed is
unwarranted and could have damaging
effects on Federal agencies.

M/A-COM, Inc. stated that there is o
need for more spectrum for both non-
Government and Government fixed
services. However, M/A-COM stuled
that the traditional approach to
frequency coordination in shared
Government/non-Government bands is
cumbersome and should be replaced in
the new fixed bands by typical private
coordination procedures, wherein all
users are listed in the data bases or
private frequency coordinators,
Otherwise, according to M/A-COM. the
coordination process will hinder
efficient private use of the spectrum.

RCA Corporation stated that 900 Miiz
reserve band frequencies are
appropriate for a new fixed service, and
also recommended a commop data basc
accessible by all applicants. RCA was
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concerned that a fixed service not be
accommodated in the 902-928 MHz
band, which is currently used by &
variety of devices, including the RCA
Video Disc System,

Radiocall Corporation stated that the
proposed allocation could satisfy control
and repeater requirements needed to
sopport land mobile operations such as
1wo-way mobile telephone and paging;

The nineteen parties who opposed the

callocation stated that a need showing
id not been adequately made, and that
wven if there were a need, it could be
atisfied in another band. The National
Association of Broadcasters, Mosely
Associates, Association of Maximum
Service Telecasters, Inc., and American
iroadcasting Companies, Inc. all stated
hat STLs need a new band, and should
ot be forced to share a band with
sovernment users who have not
emonsirated a need. NAB and ABC

ere particularly alarmed at the
ommission's revised proposal (in the
urther Notice), stating that the 943-946
{Hz band was becoming saturated with
TL use, and could not be shared with
ther types of fixed use except in rural
reas. AMST stated that no positive
ction should be taken in this
roceeding until NTIA has completed its
fudy of Government spectrum
#uirements,

The Central Committee on
elecommunications of the American
etroleum Institute and the Special
ndustrial Radio Service Association,
ie. both Initially favored additional
pectrum for fixed users at 900 MHz, but
nanged their opinions after the Further

otice was adopted in conjunction with

o other proposals to use the 900 MHz

erve bands, API and SIRSA both

“aled that there is a need for additional
oed spectrum for private users, but

imately concluded that the reserve
vectrum could be more productively
moloyed by traditional private land

“bile users. Each filed consolidated
'mments in the three 900 MHz

oceedings, rejecting any

aoachment on the reserve by fixed

%75 or new mobile services, which,

¥V contended, could use existing

“cations or higher frequency bands.

The National Association of Business

™ Educational Radio, Inc., Telocator

twork of America, Rockwell

Vernational and The County of Los

g¢les all stated that there is a strong

for additional land mobile

“cirum, and that it would be illogical

take spectrum from land mobile
Vices and give it to fixed services for
tich there is no documented need.
ABER and The County of Los Angeles
“d that no allocation should be made
INTIA has completed its study of

Government spectrum utilization.
NABER also cited the Report on Future
Private Land Mobile
Telecommunications Requirements,
prepared by the Planning Staff of the
Private Radio Bureau, as evidence that
there would be a substantial shortfall in
private land mobile frequencies in the
near future. NABER therefore
maintained thal it was vital that the
reserve be held for mobile use. Any
fixed needs which can be documented in
the future should be met by utilizing
spectrum other than the reserve, such as
17-40 GHz, according to NABER. The
County of Los Angeles stated that it was
concerned thal the Government
intended to use any new fixed allocation
ta replace existng low-capacity fixed
systems, so that frequencies currently
used for that purpose could be used
instead for land mobile systems. It
maintained that the Commission should
ensure that the Government has a
legitimate requirement for new fixed
systems, not merely replacement
systems.

The Land Mobile Communications
Council and the International
Association of Fire Chiefs, Inc. each
filed consolidated comments in the three
900 MHz proceedings, which maintained
that any reallocation of spectrum from
the land mobile reserve to fixed or new
mobile services would reflect a lack of
foresight on the Commission's part.
LMCC stated that the land mobile
community has already exhausted its
current frequency allocation in most
major urban areas, and will require
substantial additional spectrum. In its
consolidated reply comments, LMCC
stated that NTIA has not made even a
threshold showing of Government need
for additional fixed spectrum. LMCC
also disputed NTIA"s contention that the
Commission is obligated to accept the
certifications of NTIA that there is a
need for a reallocation. LMCC said that
regulation of non-Government spectrum
is within the jurisdiction of the
Commission, and the Executive Branch
has jurisdiction only on Government
frequencies. Finally, LMCC noted that
even if NTIA's calculation of future
requirements is accepted, most of the
need is in rural areas where spectrum
above 1 GHz could be shared with non-
Government users,

The General Electric Company and
Motorolo, Inc. agreed with LMCC's
contention, and proposed specific
alternative frequency bands for fixed
services. GE stated that the 23 GHz
band is already allocated on a shared
Government/non-Government basis to
the Fixed Service, and could meet most,
if not all, of the Government
requirement for low capacity fixed

services. GE contended that this band
could be used in a cost-effective manner
due to the relaxation of technical
regulations brought about by Docket 79-
337. Motorola stated that the 1427-1435
MHz band could be used to satisfy both
NTIA's purported need and the
increasing requirements of STL and
Intercity Relay stations. It stated that
equipment is available in this band from
a number of suppliers at a cost
comparable to 960 MHz fixed systems.
Motorola further contended that this
band is very lightly utilized and could be
channelized to provide low capacity
operations for both single and multiple
hop applications.

The American Telephone and
Telegraph Company stated that there is
no demonstrated need for a new fixed
allocation. It said that the only evidence
presented for a new allocation is a five-
year old NTIA report which does not
take account of new spectrum-efficient
technologies or budget cuts which have
curbed Government growth. AT&T also
contended that any Government need
which might exist could be served by
common carriers or other commercial
providers. Finally, AT&T stated that
maintenance of the reserve for land
mobile purposes is vital to the growth of
land mobile communications.

GTE Sprint Communications
Corporation was primarily concerned
with another 800 MHz proceedng
(Docket 83-28, Creation of an Additienal
Private Radio Service), but also offered
brief comments in this docket. GTE
stated that it would not be spectrally
efficient to assign either a fixed or air/
ground service at 900 MHz. Rather, GTE
suggested, the new personal radio
service should receive more than the
eight MHz proposed for it, and the other
two services should be assigned to other
bands.

Aeronautical Radio, Inc,, Airfone,
Inc., and the Western Union
Corporation, which owns fifty percent of
Airfone, were all primarily concerned
that an air/ground service be
established, but also contended that
fixed service at 900 MHz would be
inappropriate. Airfone, however, did
offer an alternative 900 MHz allocation
plan, which would allocate four MHz of
spectrum each to the fixed service, air/
ground service, and personal radio
service. This plan would allocate the
932-934 and 941-943 MHz bands to the
fixed service, with the 934-935 and 943~
944 MHz bands remaining in reserve for
possible future use. Airfone stated that
since demand for all three of the
proposed 900 MHz services is
speculative, a final allocation plan
should not be enacted until actual
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demand and usage data are available to
the Commission. ARINC, however,
contended that it was clear that 12 MHz
of spectrum was needed for an air/
ground service, and that the 900 MHz
fixed request should be denied.

Cardion Electronics stated thal it was
not qualified to comment on the public
interest aspects of the allocation, but
nuled that a 900 MHz allocation for
fixed services would reduce congestion
al 2130 MHz and 2180 MHz, where
privale operational fixed users are
experiencing difficulties finding
available channels.

The Harris Corporation—Farinon
Division stated that it could provide
equipment for a 900 MHz fixed service
or, alternatively, could provide
equipment for a 1427-1435 MHz fixed
service as proposed by Motorola.
Farinon stated, however, that if the
Commission does proceed with a 900
MHz allocation, it should promulgate a
channe! plan and technical rules to
guide equipment design. Otherwise,
according to Farinon, the bands could
develop in an unstructured fashion.

Appendix B—Joint FCC/NTIA
Cooperative Spectrum Management
Efforts

Past Efforts

(1) 1970—The bands 880-902 MHz and
926-942 MHz were reallocated from
Government Radiolocation to non-
Government (NG) Mobile in Docket
18262.

(2) 1970—Twelve frequencies in the
Government Land Mobile band 406420
MHz were made available to the FCC
for subsequent licensing of AT&T for
operation of the public telephone system
on the Metroliner operating between
Washington, D.C. and New York City.

(3) 1982—The Government reduced
their fixed and mobile allocations in the
band 14.4-14.5 GHz from primary to
secondary in order to provide free
access for the NG Fixed Satellite
Service.

(4) 1983—The implementation of
certain bands at 3, 4, and 5 GHz for the
International Fixed Satellite Service
(Intelsat) was accomplished. This
agreement has an impact on
Government radiolocation, fixed and
mobile allocations.

(5) 1983—The effort to provide
recognition for Power Line Carrier
operations in the bands 10-490 kHz was
achieved.

(6) 1983—Six channels in the 27.54-
28.00 MHz band were made available to
eligibles in the Forest Products Radio
Service on a secondary basis to
Government operations.

{7) 1983—Ten pairs of frequencies in
the 49 MHz band were made available
for cordless phones for a five year
period on a secondary basis to
Government operations.

(6) 1983—Ten pairs of frequencies in
the 162-174 MHz band were made
available for wireless microphones on a
secondary basis to Government
operations.

Presently Active

(1) Pending—The Government has
offered the band 421430 MHz for NG
Land Mobile operations in Buffalo,
Cleveland and Detroit since the FCC has
been unable to provide additional 800
MHz channels through the Docket 18262
proceeding. Primary Government
Radiolocation operations will be
minimized in these areas.

(2) 1979—The Government has offered
the band 27.54-28.00 MHz, if required,
for expanded Citizens Band Radio,
Government Fixed and Mobile systems
will be removed.

(3) 1984—The Commission has
requested reallocation of the 1545-1559
MHz and 1646.5-1660.5 MHz bands for
future accommodation of anticipated
mobile-satellite requirements.

(4) 1984—The Commission has

requested reallocation of the 1610-1626.5

MHz and 5117-5183 MHz bands for
accommodation of a radiodetermination
satellite service.

Future Efforts

(1) The Government has agreed to
phase out radiolocation use of the band
216-225 MHz. A joint FCC/NTIA
exercise will be undertaken to plan the
use of this band.

(2) The Commission has realeased a
Notice of Inquiry regarding the future
use of the fixed and mobile allocations
belween 19.7-40 GHz. NTIA staff is
providing input to this long range
planning exercise.

Appendix C

For the reasons set forth in the
preamble, Part 2 of Chapter I of Title 47
of the Code of Federal Regulations is
amended as follows:

Part 2—Frequency Allocations and
Radio Treaty Matters; General Rules
and Regulations

1. In § 2.106, the Table of Frequency
Allocations, Column 4, 5 and 6 are
revised to reflect a revision of the 928-
960 MHz band to read as follows: (Note:
This Table reflects concurrent
Commission action in General No. 82-
335 published elsewhere in this issue.)

§2.106 Table of frequency allocations.
= United Siates tabie 3 FOC use designators
Governenent Non-Government
— S Rude pan(s) Spocial use frequences
Allocaton MHz Allocation Mz
) 5 ®) n
f28-932 926-029 Domestic pubic land mobie
Fured (22)
US116 US215 Private land mobde (00).
us26s Pivate  operatoral  fixed
microwave (Be).
US116 US215
US268 G2 929-932 Domastic publc land mobde
Land mobile @2
UsSns us21s Private land mobile (50)
EUWAISTT e/ o —
a32-635 932-935
Foed Foed.
US215 US2e8 G2 US215 US288
935-941 935541
US118 US218 Land Rosorve
Us2es G2 US118 us21s
1044 B41-544 7
Feed Fixad.
UsS268 USan usSaes Usis
Us e
! usae
844-960 | 944-080 Auciiary broadcastiag (74),
Domestic public kead (22)
NG120

fanl ot o B o B 7 T

N 2 - )
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2. In § 2106, Footnote US116 in the list
of footnotes following the Table of
Frequency Allocations is revised to read
as follows:

§2.106 Table of frequency aliocations,

UNITED STATES FOOTNOTES

US116 —In the bands 890-902 MHz
and 935~841 MHz, no new assignments
are 10 be made to Government radio
stations after July 10, 1870 except on
case-by-case basis, to experimental
stations and to additional stations of
existing networks in Alaska.
Covernment assignments existing prior
lo July 10 1970 to stations in Alaska may
be continued. All other existing
Covernment assignments shall be on'a
secondary basis to stations in the non-
Government land mobile service and
shall be subject to adjustment or

emoval from the bands 890-902 MHz,
28-932 MHz and 935-941 MHz at the
request of the FCC.

¥R Doc. 85-1960 Filed 1-31-85; 8:45 am)
LING COOE 6712-01-M

7CFR Parts 2 and 74

Gen. Docket No. 82-335; FCC 84-557)

requency Allocation for Aural
roadcast Studio Transmitter Links
nd Intercity Relay Stations

GENCY: Federal Communications
mmission.

CTION: Final rule.

MMARY: The Federal Communications
ommission has revised its Rules to
rovide additional frequencies for Aural
wadcast Studio Transmitter Links and
Alercity Relay Stations. These stations
low broadcasters to locate their
“nsmitters at remote broadcasting
es 1o achieve improved coverage of
tir service areas. The action

llocates the frequencies 944-947 MHz

the stations. The action also

‘wommodates existing users between
12-044 MHz.

CTIVE DATE: February 25, 1985.

FURTHER INFORMATION CONTACT:
. Sam Tropea, Office of Science and
tchnology, 2025 “M" Street, NW.,
ashington, D.C. 20554, (202) 653-8167.

MENTARY INFORMATION:
8t of Subjects
CFR Port 2
frequency allocations.

47 CFR Part 74
Radio.
Report and Order

In the matter of amendmen! of parts 2, 21,
74 and 94 of the Commission's rules and
regulations to expand the frequencies
available for use by aural broadeast STL and
intercity relay stations, Gen. Docket No. 82~
335 and amendment of parts 2, 21, 74 and 90
of the Commission's rules and regulations to
make available to aural broadcast STL and
intercity relay stations the 942-947 MHz band
on a primary basis, RM-2697 and amendment
of parts 2 and 74 of the Commission's rules to
permit broadcast aural studio-transmitter
links to operate on a secondary, non-
interfering basis in unassigned UHF
television channels, RM-3246 and
amendment of parts 2 and 74 of the
Commission's rules to permit aural broadcast
STL aperations in the band 2150-2160 MHz
and to accommodate STL, intercity relay
stations and certain low power broadcast
auxiliary stations within the frequency band
947-952 MHz, Docket No. 19130 and
amendment of parts 2 and 74 of the
Commission's rules to permit aural broadcast
STL operations in the band 2110-2113 MHz,
Docket No. 18484 and amendment of parts 2
and 74 of the Commission's rules to expand
frequencies available to the auxiliary
broadcast service in Puerto Rico RM-4712.

Adopted: November 21, 1964.

Released: January 18, 1985,

By the Commission: Commissioner Rivera

dissenting in part and issuing a statement at
a later date.

Introduction

1. This Report and Order amends the
Commission’s Rules to reallocate for
Aural Broadcast Studio Transmitter
Links {STL) and Intercity Relay (ICR)
stations (hereinafter STL/ICR), the
frequencies 944-947 MHz in the fifty
states and 942-947 MHz in Puerto Rico.
This Action also provides for the
grandfathering of existing STL/ICR
stations in the 942-944 MHz band and
dismisses the proposed allocation of
frequencies in the 2130~2150 MHz and
2180-2200 MHz bands (2 GHz) for STL/
ICR use, This completes the rulemaking
foreseen in Docket 18262, wherein the
Commission reallocated the spectrum at
942-947 MHz from STL/ICR use to land
mobile use but permitted continued
operation of existing STL/ICR stations
pending a decision on their relocation.

Background

2. On June 23, 1982, the Commission
adopted a Notice of Proposed Rule
Making in the above captioned matter.*

' Gen. Docket No. 82-335, 47 FR 31170 (July 18,
1982).

The Natice proposed that the 2130-2150
MHz and 2180-2200 MHz bands be
made avalilable for use by STL/ICR
stations on a shared basis with private
operational-fixed microwave stations.

3. The Commission action was in
response 1o several rulemaking
proceedings and petitions dating back to
1970. Prior to 1970, all of the 942-952
MHz band was allocated for STL/ICR
use. However, in Docket 18262 the
Commission reallocated the frequencies
942-947 MHz to the land mobile
services.? Docket 18262 provided by
Footnote NG 64 that broadcast auxiliary
stations licensed as of July 10, 1970
could continue fo operate al 942-947
MHz, pending a decision on their
disposition based on a future rulemaking
proceeding.

4. In 1971, the Commission adopted
Docket 19130, which proposed
reallocating the frequencies 2150-2160
MHz for use by STL/ICR.? In 1972, in a
Further Notice in Docket 19130/198494,
the Commission dismissed the proposal
for use of 2150-2160 MHz band by STL/
ICR due to difficulties with sharing with
the Multipoint Distribution Service and
proposed to reallocate the band 2110-
2113 MHz instead.* In 1976, the National
Association of Broadcasters petitioned
the Commission (RM-2697) to return the
942-947 MHz band for STL/ICR use.
Shortly thereafter in 1978, Moseley
Associates Inc. petitioned the
Commission (RM-3248) to reallocate
certain frequencies from UHF-TV
Channels 50-58 (686-746 MHz) for STL/
ICR operation. The Commission
responded to these petitions by issuing
the Notice in Docket 82-335 to find other
suitable spectrum for STL/ICR stations
while they continued to use the 942-847
MHz band. The Notice dismissed the
2110-2113 MHz band as a replacement
for 842-847 MHz because of unworkable
sharing requirements with Common
Carrier stations, It proposed that the
bands 2130-2150 MHz and 2180-2200
MHz be allocated for STL/ICR on a
shared basis with private operational
fixed stations.

5. The comments and reply comments
to the Notice addressed two main issues
i.e., the need for spectrum for STL/ICR
stations and the allocation of suitable
spectrum.® These issues and our findings

* Firnt Report and Order and Second Netice of
Inguiry in Docket 18262, 35 FR 8644 (June 4, 1670),

* Notice of Proposed Rulte Maoking and Notice of
Inguiry in Docket No, 19130, 36 FR 1425 (January 29,
1971),

* Further Notice of Proposed Rule Making in
Docket No. 1949, 37 FR 8555 (April 28, 1972),

*A list of all commenters is contained in
Appindix A,
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are discussed in the following
paragraphs.

Discussion
The Need for Spectrum for STL/ICR
Stations

6. Comments from broadcasting
entities stressed the importance and
growing role of STL/ICR to broadcast
licensees for serving their communities.
They noted that these stations allow
broadcaslers to locate their transmitters
at remote broadcasting sites to achieve
improved coverage of their service areas
and better engineering of broadcasting
systems. Frequency availability is
critical for these stations, it was noted,
since they furnish the communication
circuits to transmit programs between
the studio and transmitter locations.

7. The NAB commented on the growth
of STL/ICR facilities and reported that
authorizations numbered 50 in 1956, 2447
in 1981 and would number a projected
4400 by 1985. Additionally, NAB noted
that STL/ICR station growth has
increased by an average of 17% annually
for the past ten years. Other
commenters added that the need for
aural transmission links will grow even
more as AM stereo use increases and as
digital techniques become mare widely
used.

8. Excepl! for an allocation at 18 GHz
made recently in Docket 79-188,% only
the 947-952 MHz band is presently
available to aural STL/ICR stations. In
many melropolitan areas, no more
channels are available for new stations.
Our Notice in this proceeding
recognized that, since 1972, the growth
in the number of STL/ICR
authorizations has escalated in direct
relationship to the growth of FM
stations. As of September, 1984, there
were 3392 STL/ICR licensed stations in
the 842-952 MHz band, 577 of which
were in the 842-947 MHz segment of the
band, Thus, the need for spectrum to
accommodate the present and growth
requirements of these stations is
apparent,

The Allocation of Suitable Spectrum

9. The proposal in the Notice to
replace the 942-047 MHz STL/ICR
frequencies with 2130-2150 MHz and
2180-2200 MHz frequencies received
mostly unfavorable comments. Many
broadcasters argued that the 942-947
MHz band should be retained for
exclusive STL/ICR use since the value
of shared 2 GHz spectrum is
questionable. Commenters also stated
that relocation would be expensive to

*Second Report and Order in Gen, Docket 79-188,
48 FR 50322 [November 1, 1063)

broadcasters; NAB provided cost figures
of $23,000 per station or about thirteen
million dollars to move all STL/ICR
stations out of the 942-947 MHz band.
Several commenters urged granting the
NAB petition (RM-2697) to reallocate
the 842-947 MHz band back to the
broadcasting auxiliary service. The
Puerto Rico Association of Broadcasters,
in a separate petition [RM-4712),
requested that Puerto Rican stations be
allowed to continue using the 942-947
MHz band regardless of the outcome of
this proceeding.’

10. While some commenters agreed
that sharing may be possible at 2 GHz,
other commenters submitted that the
band is already congested, particularly
in metropolitan areas such as Los
Angeles, San Francisco, and New
Orleans, and that other frequencies
should be considered for STL/ICR use.
Further, commenters stated that there
will be an increased need for the use of
2 GHz private operational-fixed
microwave stations due to the loss of
the 12 GHz band to direct broadcasting
satellites. Still others urged that if STL/
ICR are allowed to use the 2 GHz
frequencies, that the use be on a
secondary basis to private operational-
fixed stations.

11. Various commenters suggested
that alternate spectrum be allocated to
STL/ICR. Some supported the allocation
of frequencies near to the 842-847 MHz
band, such as 899-002 and 938-941 MHz,
since existing equipment would be
readily adaptable. A few commenters
suggested the sharing of the 1427-1435
MHz band between STL/ICR and
Government'users. Others suggested the
shared use of the frequencies 2500-2690
MHz with the Instructional Television
Fixed Service. However, the two bands
at 899-902 MHz and 938-941 MHz will
be used for mobile operations, and
sharing with STL/ICR stations would
not be compatible. Government use of
the 1427-1435 MHz band includes
airborne operations which would
significantly restrict its use by terrestrial
point-to-point operations. Spectrum in
the 2500-2690 MHz band was recently
allocated to the ultipoint Distribution
Service. Finally, several commenters
expressed support for the allocation of
UHF-TV frequencies in the 686-746
MHz band as proposed by Moseley
Associates in its Petition (RM-3246).
However, expecled heavy usage of these
frequencies by low power television

TRM-4712 was filed on November 21, 1983 by the
Puerto Rico Association of Broadcasters and was
placed on Public Notice on December 27, 1983, One
comment was filed and it was supportive of the
petition. In view of the petition’s relevance to the
issuea considered herin, it will bo entertained us »
late-filed commant in this proceeding.

stations and TV translators makes them
unaltractive for use by STL/ICR
stations.

12. Continued access to the 942-947
MHz band, as requested in the NAB
petition, now appears warranted on the
basis of the current plans for use of the
900 MHz reserve. In this regard,
Commission action in Docket 82-243 has
allocated the frequencies 941-944 MHz
for Covernment and non-Government
fixed usage * and, thus, has provided for
point-to-point operation in the band
which was previously allocated for land
mobile. We believe that existing STL/
ICR operations can be accommodated
on the frequencies 942-844 MHz since
they also operate point-to-point and
such similar services can readily share
spectrum. In addition, there are only 121
existing STL/ICR stations in the 942-944
MHz segment so that their continued
operation would not have an adverse
effect on developing Government and
non-Government fixed usage. Therefore,
we will grandfather existing licensed
STL/ICR stations that operate in the
band 942 MHz to 944 MHz.* These
stations may continue to operate on a
co-equal basis with other stations
operating in accordance with the Table
of Frequency Allocations but since one
way service on paired frequencies limits
the use of the pair, we will not allow
any more STL/ICR stations to be
licensed in the band,

13. With regard to the 944-947 MHz
band, we believe substantial STL/ICR
growth can be accommodated. Currently
there are approximately 2815 stations in
the 947-952 MHz band nationwide (or
approximately 310 stations per channel),
Since only 456 STL/ICR stations are
now licensed in the 944-947 MHz band
[or approximately 76 stations per
channel), a projection assuming similar
channel loading as that achieved at 947-
952 MHz indicates that over 1400 new
STL/ICR assignments might be made.

* fiopart and Order in Gen. Docket 82-243,
udopted on November 21, 1664,

*There are approximately 50 Special Temporary
Authorizations {STA) for STL/ICR stations
opernting between 942 and 944 MHz We will not
grandfather these stations, which were allowed 1
begin operations in this band on a temporary basis
after the band had been allocuted to the land mobit
reserve. However. for & one year period from the
dute these Rules are adopted, we will attempt o
avold the assignment of new stations which would
cause Interference to these STL/ICRs, After tha!
first year, and for sn additional four years, stations
operating under an STA must acoept interforence
created by new assignments and must vacate the
frequency if interforence is caused to a newly
ussigried licensos. STAs will not be extended
beyond the five year period. These stations ure
oncouragid to neek new permanent channels at the
earliest opportunily to insure minimum disruption ¢
oprration
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Therefore, we are reallocating 944-047
MHz for exclusive auxiliary
broadcasting use. It should be noted that
the band edge frequency 844 MHz is not
available for assignment to STL/ICR
stations, !¢

14. An exception to the above action
will be made for stations operating
between 942-944 MHz and located in
Puerto Rico. Since other authorized
service operations are not likely to
affect Puerto Rico to any significant
extent, STL/ICR users in Puerto Rico
may continue lo apply for and operate in
the entire 942-947 MHz band on a
primary basis. Puerto Rico is currently
served by over 100 broadcast stations;
the island's geographic limitations and
the convergence of transmission paths
at high altitude sites limit frequency
reuse, Thus, the availability of all 10
channels in the 942-947 MHz band
would be cost effective and immediately
beneficial for Puerto Rican broadcasters
who could use available 900 MHz
equipment at established antenna sites.

15. With regard to the proposed
allocation of 2 GHz frequencies as set
lorth in the Notice, it now appears that.
this band is no longer the most
favorable choice for replacing the 842~
%47 MHz STL/ICR allocation. The
Commission's records show that the 2
GHz allocation currently supports
épproximately 4000 private operational-
fixed microwave users and the band
may have to accommodate some of the
fixed service users that will be
displaced as a result of the loss of 12
GHz to Direct Broadcast Satellites
(DBS). The benefit of relocating STL/
ICR stations at 2 GHz appears *
questionable in light of the developing
occupancy of the band. However, on a
tase-hy-case basis, upen the showing of
that & new assignment cannot
engineered in at 944-952 MHz, the
Commission will accept waiver requests
for STL/ICR authorizations in the 2 GHz
band. At some later time, the
Commission could re-open the issue of
STL/ICR operations at 2 GHz after fixed
Ssers displaced by DBS from the 12 GHz
band have been reaccommodated and it

s determined that more STL/ICR
Pectrum is needed. !

e ——————

. The channeling plin for 942-852 M4z provided
7 500 kHx wide channeis. Although the band 842-
?“ wis realiocated in Docket 18262, nuthorizations
“tiaued to be granted to auxillary broadcasting
‘tans for operation on the channel centared &t
574 MHz. Assigriments on 944 MHz will not be
*thorizud since the resulting channel would occopy
Sectrum balow 944 MHz.
5 First Report and Order i Gen, Docket 83-334,
WIR 50722 (Navember 3, 1883). Second Raport cod
er in Genoral Dockel 79-189. 48 FR 50322
Wiember 1, 1883),

Technical Matters

16. The technical standards presently
applicable to STL/ICR stations
operating between 947-952 MHz will
apply to those operating between 942-
947 MHz as well."* Changes are being
made to Sections 74,502, and 74.534 to
reflect the allocation discussed above.

Summary

17. In consideration of the public
comments discussed herein, we are
amending the Commission's Rules in
response to the Notice. Accordingly, to
provide spectrum relief for STL/ICR
stations the following rule changes are
implemented:

A. Section 2.106, Footnote NG64, is
deleted,

B. Two new footnotes, US301 and
US302, are established to show the
provisions to grandfather existing
stations operating between 842 and 844
MHz and to permit stations in Puerto
Rico to continue operation between 942~
947 MHz on a primary basis,
respectively.

C. Sections 2.106, 74.502, and 74.534
are modified to reallocate the
frequencies at 944-947 MHz and provide
technical standards for the exclusive use
by STL/ICR stations.

Regulatory Flexibility Act Final
Analysis

18. Pursuant to § U.S.C, 601 e! seq. an
Initial Regulatory Flexibility Analysis
was incorporated in paragraph 27 of the
Notice, In paragraph 28 of the Notice
written comments on the proposals in
these documents, including the
Regulatory Flexibility Analysis, were
requested. Accordingly, the Commission
issues the following regulatory
flexibility analysis:

A. Need for and Objective of rule

The allocation will make new
spectrum available at 944-9847 and for
STL/ICR stations currently operating
under the provision of Footnote NG 64 of
the Table of Frequency Allocations.

B. Summary of issues raised in
comments on Initial Analysis

We received no comments specifically
concerned with the Initial Regulatory
Flexibility Analysis in this proceeding.
Moreover, our action imposes no new
reporting or record keeping
requirements on STL/ICR users.

I 1985, the Commission will issue a Notice of
Proposed Rule Making which will seek to realign the
channeling plan and review technical
churacteristics, including channel bandwidth. 50 as
to permit a more intensive and efficient use of these
frequencies for STL/ICR purposes.

C. Significant alternatives

All 577 existing licensees have been
accommodated by reallocating 944-947
MHz for STL/ICR usage and by allowing
existing users to remain between 942-
944 MHz. The opportunity to take
advantage of the new channels between
944-947 MHz will be open to all present
and potential users large and small and
it is expected that the additional
spectrum sharing will provide increased
spectrum usage and efficiency. We do
not believe that there is any alternative
to our proposals which would have less
effect on small entities.

Administrative

19. Pursuant to seclions 4(i) and 303 of
the Communications Act of 1934, as
amended 47 U.S.C. 4(i) and 303, it is
ordered, That: Parts 2, 74 and 94 of
Chapter I of Title 47 of the Code of
Federal Regulations are amended as set
forth in Appendix B, effective February
25, 1985.

20. It is further ordered that the
proceedings in General Docket No. 82~
335, Docket No. 19130 No. and Docket
19494 are terminated.

21. It is further ordered that the Puerto
Rico Association of Broadcasters
Petition, RM-4712, is dismissed as moot.

22, It is further ordered that the
National Association of Broadcasters
Petition, RM-2697 is granted in part for
the frequencies 944-947 MHz and denied
in part for the frequencies 842-944 MHz.

23. 1t is further ordered that the
Moseley Associates, Inc. Petition, RM-
3246 is denied.

{Secs. 4, 303, 48 Stat., as amended, 1068, 1082;
47 U.S.C. 154, 303.)

Federal Communications Commission.
William . Tricarico,

Secretary.

Appendix A

Parties Filing Comments and/or Reply
Comments in Gen. Docket No. 82-335

American Petroleum Institute

Arizona Department of Public Safety

Associated Public-Safety
Communications Officers, Inc.
(APCO)

Associatlion of American Railroads

County of Los Angeles, Department of
Communications

Cox Communications, Inc.

Harte-Hanks Radio, Inc.

Harris Corp.

Knipp, Roger W.

Minnesota Department of
Transportation

Moseley Associates, Inc.

Motorola, Inc.

Multimedia, Inc,

National Association of Broadcasters
(NAB)




4658

Federal Register / Vol. 50, No. 22 / Friday, Febmary 1, 1985 / Rules and Regulations

National Broadcasting Company (NBC)

National Public Radio (NPR)

National Radio Broadcasters
Association (NRBA)

Public Broadcasting Service (PBS)

Taxi Productions, Inc.

Utilities Telecommunications Council
(UTC)

WAMC

Western New York Public Broadcasting
Association .

Westinghouse Broadcasting and Cable,
inc.

Parties Filing Comments in Petition,
AM-4712

Puerto Rico Association of Broadcasters.

§ 2106 Table of frequency allocations.

Appendix B

Por the reasons set forth in the
preamble, Part 2 of Chapter I of Title 47
of the Code of Federal Regulations is
amended as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. In § 2.106, the Table of Frequency
Allocations, Column 4, 5 and 6 are
revised to reflect a revision of the 928~
960 MHz band to read as follows: (Note:
This Table reflects concurrent
Commission action in General No, 82—
243 published elsewhere in this issue.)

- umsm:u_m_m: £ REC“"W,
Government ! Non-Governement Speciad
,,,,,, e —— Ao use
Aocation Mz ' Alocation MHz o 3
) 5 ® )
928-032 228-929 Domestic pubic LIS
Fomd land mobsle (22) e
US116 USHS Private land moble (B0
uszoa Private oporational RPNt . .
Flead microwave (94) N—
UsSti6 Us21s S9-032 Domestic pubic E it
uUsS2ee G2 Land mobile Land mobile (22) Ak
UsSne uUs1s Private tand mobde 90)
usass =
002-925 932-935 A
Foced Fowd
US215 US2ed G2 US215  US268
550 83541 it
USH16 US215 Land motso Aeserve S———
uszes G2 US118 uS21s LY
US268 ‘ J
941044 | 941-544 ! e PPN o (P, ) > i i
Finod Facod ! .
US268  US30) US288  USI01 i
Us3ce At
Us302
944080 944-960 | Austiary ,:- I
Foood Broadcasting (74) e oY
1 pubhic SRS
NG120 | Fixed (22) i
Internatonal hxod =3
| - Public (20) - —
Povale operatonal
Fixed microwave (94) e

2. In § 2.106, the list of Footnotes
following the Table of Frequency
Allocations is revised by adding in
numerical sequence footnotes US301
and 302 and by removing footnote NG64.

§2.106. Table of frequency allocations.

UNITED STATES FOOTNOTES

- - - . .

US301 Except ax provided in US302,
broadcast auxiliary stations licensed as of
November 21, 1984, to operate in the band
042-944 MHz may continue to operate ona
co-equal primary basis to other stations and

services operating in the band in sccordance
with the Table of Frequency Allocations,

US302 The band 842-944 MHz in Puerto
Rico is allocated as an alternative allocation
to the fixed service for broadcast auxiliary
stations only,

PART 74—EXPERIMENTAL,
AUXILIARY AND SPECIAL
BROADCAST, AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

1. In § 74.502 parsgraph {d) is removed
and paragraph (&) is revised to read as
follows:

§74502 Frequency assignment.

(@) The frequency band 944-952 MHz '
is divided into fifteen 500 MHz channels
for assignment to aural broadcast STL
and intercity relay stations. Each of the
following frequencies is the center
frequency of a channel.

(MHz)
45 M0 9.5
8450 W75 a50.0
5.5 a0 950.5
2846.0 9485 9510
8465 946.0 515

2. In § 74.534 paragraph (a) is revised
1o read as follows:

§ 74.534 Power Limitations.

(a) for operation in the 944-952 MHz
band:

Aural broadcast STL and intercity
relay stations will be licensed with a
power output not in excess of that
necessary to render satisfactory service.
The license for these stations will
specify the maximum authorized power.
The operating power shall not be greater
than necessary 1o carry on the service
and in no event more than § percent
above the maximum power specified.
Engineering standards have not been
established for these stations. The
efficiency factor for the last radio stage
of transmitters employed will be subjec!
to individual determination but shall be
in general agreement with values
normally employed for similar
equipment opéerated within the
frequency range authorized.

[FR Doc. 85-19886 Filed 1-31-85; 8:45 am|
BILLING CODE 8712-01-M

47 CFR Parts 2,73, and 76
(MM Docket No, 84-168; FCC 84-530]

Amendment of the Commission's
Rules To Authorize the Offering of
Data Transmission Services on the
Vertical Blanking interval by TV
Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein

authorizes broadcast teleyision stations
to operate ancillary telccommunica!iuns'
services on the vertical blanking interva:

' Note: In addition to this band. stations In Puertd
Rico may continue to be authorized on 942.5, 9430
943.5 044.0. MHz In the band 942-044 MHz o0 8
primury basis to stations and services opermting i0
acoordance with the Table of Frequency
Allocutions

ul";|]
Aut
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of the television video signal. The
Commission finds that it would serve
the public interest to expand the current
leletext authority to permit use of the
vertical blanking interval for additional
services such as data transmission,
computer software delivery, and paging.
The new authority provides television
licensees with full discretion to
delermine the services transmitted on
their vertical blanking interval facilities
and is not bound by a definitional
constraint that limits transmissions to a
particular kind of service.

EFFECTIVE DATE: March 4, 1985.

FOR FURTHER INFORMATION CONTACT:
Alan Stillwell, Mass Media Bureau, (202)
632-6302.
SUPPLEMENTARY INFORMATION:
List of Subjects
47 CFR Part 2
Television.
47 CFR Part 73
Television broadcasting.
47 CFR Part 76
Cable television.
Report and Order

In the matter of Amendment of Parts 2, 73,
and 76 of the Commission’s Rules to
Authorize the Offering of Data Transmission
Services on the Vertical Blanking Interval by
TV Stations; MM Docket No. 84-168.

Adopted: November 8, 1984.

Released: January 24, 1985,

By the Commission: Commissioner Rivera
dissenting in part and issuing a statement at
& later date.

Introduction

1. By this Report and Order, the
Commission is amending its rules to
suthorize television stations to operste
data and other communications services
on the vertical blanking interval (VBI) of
Ui television video signal.* This action
expands the teletext authority provided
n Dockel No. 81-741 to permit
idditional VBI communications services
tuch as data transmission, computer
witware delivery, and paging.

bockground

Z In authorizing teletext services on
he VB, the Commission defined
letext as “a data system for the
Fansmission of textual and graphic
nformation intended for display on
Viewing screens.” ® While this definition

———

" The vertical blanking interval is that portion of
* lelevision video signal that appears as a black
e when the picture rolls, Technically, it is lines 1-
S of field 1 wnd Jines 1-20 und the first half of line
Aol field 2 of the video signal

" See, Report and Order, BC Docket No. B1-741.
UFR 27084, at parca. 44

of teletext provides for a wide range of
service possibilities, it does preclude
applications such as data transmission
and paging. The Commission recognized
that there was intérest in using the VBl
for these and other kinds of non-teletext
services and indicated that it would
consider initiation of a separate rule
making to study authorization of other
types of services on the VBL?*

3. Accordingly, on February 15, 1984,
the Commission adopted a Notice of
Proposed Rule Making (Notice) in the
above captioned matter.* In the Notice,
the Commission proposed a broad
authority for use of the VBI for data
services. As proposed, this authority
would permil transmission of data,
processed information, or any other
communication in either a digital or
analog mode. The Commission also
proposed to apply the same policies and
rules adopted for teletext to the new VBI
authority.

4. Fourteen comments and five reply
commenls were received in response o
the Notice. A list of the parties that
submitted comments is provided in
Appendix A,

Discussion

5. Expanded VBI Authority. The
commenting parties were nearly
unanimous in their support for the
expanded VBI authority.® They agree
with the Commission's initial
assessment contained in the Notice that
to broaden the range of services
permitted on the VBI would encourage
more efficient use of the spectrum and
would afford the public a better
opportunity to obtain communications
services from a variety of sources.
Several parties, including the Financial
News Network (FNN) and the Public
Broadcasling Service (PBS) expressed
interest in developing new services that
would be permissible under the
expanded authority.®

6. We believe that the record
establishes that authorization of
expanded use of the VBI is in the public
interest. Section 303(g) of the
Communications Act, 47 U.S.C. 303(g),
instructs the Commission to “study new

* Jd., footnote 17.

4 See, Notice of Proposed Rule Making, MM
Docket No. 84-168, 49 FR 10558 (March 21, 1984).

* Savoral parties limited their comments to
specific issues such as cable retransmission and
thus did not address the basic question of whether
to authorize expanded use of the VBI.

* FNN stutes that it Is designing a data
trunsmission sysiem for delivery of buainess
information and data via the VBI of both broadcast
and cable facilities. PBS submits that public
television stations are considering services ranging
from distribution of computer software 1o individual
schools to delivery of businéss data as possible
uses of their VBI facilities.

uses for radio * * * and generally
encourage‘the larger and more effective
use of radio in the public interest."”
Authorization of television stations to
transmit data and other services on the
VBI is consistent with this mandate. The
expanded authority will provide new
opportunities for the enlargement and
enhancement of service on the television
frequencies and thereby encourage more
efficient use of the broadcast television
spectrum. The interest in new VBI
services expressed in the comments and
the growing demand for data and paging
services discussed in the Notice provide
evidence that there is need for this
authority. Moreover, as has been well
demonstrated in the case of teletext,
data signals on the VBI are compatible
with existing broadcast transmission
standards and can be transmitted
without producing interference to other
stations. Thus, the new authorization
will provide a further expansion of
broadcasters' service capabilities
without adversely affecting or otherwise
limiting the technical operation of other
licensed services,

7. Permitted VBI Services. The
consensus of the opinions expressed in
the comments with respect to VBI
services is that the Commission should
provide broadcasters the maximum
freedom to use their VBI [acilities in the
manner that best responds to the needs
of the markel. In this context, PBS, FNN,
and NBC urge the Commission to
establish the widest possible definition
of “data services” to ensure thal any
form of digital or analog information can
be transmitted. CBS believes, however,
that the Commission should designate
teletext as a primary service vis-a-vis
VBI data services and that the authority
to operate data services should be
subject to the condition that such
services not falsely enable alarm,
priority, or other features of teletext
decoders, Cybernetic Data Products, Inc.
suggests that the Commission monitor
the development of VBI services lo
ensure the widest possible range of uses
of VBI facilities.

8. After reviewing the record on this
matter, the Commission believes that
VBI authority should be as expansive as
possible. Accordingly, the Commission
is amending its rules to provide
licensees with the broadest possible
discretion to select and define the
services to be offered on the VBL Under
this authority, licensees will be
permitted to transmit data, processed
information, or any other
communication in either digital or
analog mode on the VBL. We will not
protect particular uses of the VBI under
this authority, such as teletext; nor will
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we place any other artificial limits on
the use of the VBL? With regard to
paging services, we recognized that such
services would be competitive with
existing common carrier and privale
paging systems and therefore
specifically sought comments on
whether the public interest would be
served by the introduction of additional
compelition in this area. Our
examination indicated that there was a
definite need for additional paging
services and that strong demand is
expected to continue,® The comments
generally support the use of the VBI for
paging services but do not otherwise
augment the record on this issue.
Therefore, in view of the evidence of
need for additional paging facilities and
the absence of any indication of harm o
the public interest from increased
compelition in this area, we are also
permitting television licensees to use the
VBI for puging services. Furthermore, to
avoid any possible misinterpretations
that might tend to limit the kinds of uses
licensees would consider for their VBI
facilities, services provided under the
authority adopted in this proceeding
hereinafter will be referred to
categorically as “VBI
telecommunications services."

9. In keeping with our intention to
provide licensees with broad discretion
in the use of the VB, stations will be
permitted to provide service under the
expanded authority to the public at
large, limited segments of the public
with special interests, individual firms,
organizations, and persons. The
expanded authority will be granted to
both full service and low power
television stations,® and will permit

¥ The Commission does not find it desitable to
provide regulation to protect teletext, or any other
VBI pervices as authorized in this Report end Order.
from competing services. We belioye it is more
appropriate 1o permit licensves 1o make their own
delerminations with respect 1o how o mumage
competition between altermnative services

* As described ip the Notice. the Commission
documented the need for additional puging services
in Censral Docket No. 80-183 (Paging Systermis-
DPLMRAS, 88 FCC 24 1337 [1980). We also noted that
studies by Arthur D Little in 1875 and Frost and
Sullivan in 1878 indicuted that there would be
upproximutely three million pogers o use by 1065
To provide for this anticipated demand, we
wllocuted forty udditional paging channcls each for
private and common carrier paging systems [See
Roport and Order in CC Docket No. 80-180, 40 RR
2d 1541; recon, granted in part, 47 FR 34561 and
Second Repert amd Order in Docket No. 19327, 47
FR 34568). However, both the Ad Hoc Private Pugiog
Committes (AHPPC) and Telocator Network of
Americs [Telocator) submitted that this sllocation
of sighty channels might not be udeguate {Paging
Systomy-DPLMRS, supr at 1338). Finully, we soled
ths! more than 5,500 applications have been filed so
fur in response 1o the lowband und 908 MHz
allocatioos

* Gerald A, Rosander asks the Commission 1o
oxtond the antbority for use of VB lo ITES siations

private use, subscription service,
business operation and conventional
advertiser supported service.

Regulatory Structure for VBI Services

10. Services provided under the new
VBI authority will be considered
ancillary or secondary to regular
television program service consistent
with the policy we have applied in the
teletext, FM subgarrier and TV aural
bascband subcarrier authorizations.*®

11. As stated in the Notice, the
Commission considers use of the VBI for
transmission of ancillary
communications services to be a
secondary priviledge that runs with the
broadcast television license. Thus, we
will not entertain competing
applications for use of these facilities.
Nor will we require licensees to obtain
additional approval for the stations
technical facilities in cases where
private carrier or common carrier
service is offered. ‘

12. Licensees will be permitted to
engage in franchise/lease arrangements
with third parties for use of the VBL
While such arrangements will not be
subject to prior approval by the
Commission. the licensee will be
required to maintain a written copy of
the agreement at the station to be
available to the Commission upon its
request. The Commission recognizes
that there may be particular situations
where broadcasters would have no
interest in providing a service
themselves due to lack of familiarity or
experience in the area but would be
willing to enter into arrangements with
others who have the necessary
knowledge and expertise to operate the
service. We believe that the franchise/
lease option will facilitate the initiation
of new types of service and thereby will
encourage the more effective use of the
VBI,

13. Private and Comunon Carrier
Services.—~The Commission proposed to
govern private and common carrier VBI
services as either private carrier or
common carrier activities under the
same system of regulation as that
incorporated into the rules for other
ancillary service authorizations, The
responses to this proposal were divided.
ABC, the TV Licensees, and the

us & way lo improve the use of ITFS facilities and to
assist in meeting what he siates is a growing need
to deliver duta to students, classrooms, and schools.
The Commission is not acting on this request as il is
outgide the scope of the Issucs addressed in the
Notice.

'8 Sen. Repart aod Onder i BC Docket No, 81~
741, supra: WETL. Inc. 45 FCC 2d 1152, 1155-54
{1973} Covator Washinglon Telecomumuiontions
Assn., Ine. 49 FCC 2d 548 [1974); Second Report omd
Ordfee in Docket No. 21323, 49 FR 18100

Operating Telephone Co ies
endorse the proposed tion
treatment,of VBI service. They generally
agree that the proposed approach: (1)
provides maximum discretion for
licensees to choose how VBI
telecommunications services will be
offered, (2) invokes common carrier
regulation only to the extent necessary,
(3) conforms to all applicable legal
requirements as discussed in the Notice.
and (4) places VBI services in a fair
competitive relationship with other
communications services. On the other
side of this issue, the NAB, CBS, and
NBC argue that the Commission should
forbear from any common carrier
regulation of VBI services. They contend
that common carrier services would
pose impediments 1o the development of
VBI services, The NAB and NBC also
ask the Commission to preempt state
regulation of common carrier services.
NBC submits that VBI and other
ancillary services should be classified
as "hybrid" and subject only to minima!
regulation.

14. The Operating Telephone
Companies caution that there may be a
potential conflict between the VBI
authorization and the outcome of the
Commission’s separate investigation of
the extent and dangers of local
telephone bypass.** They content that
VBI services would create alternatives
to telephone company services and thus
create the very potential impact that the
Commission is investigating in its
bypass study.

15. After consideration of the record
on this issue, the Commission has
decided to regulate private and common
carrier services under the expanded VBI
authority in the manner proposed in the
Notice. We find the nature and purpose
of the VBI authority to be sufficiently
similar to these of teletext, FM
subcarriers, and TV aural subgarriers
such thal our determinations with
respect to regulation of private and
common carrier services under those
authorizations are also appropriate 10
generalized use of the VBL Moreover.
we believe that the public interest will
be served best by a policy that provides
for consistent regulatory treatment
under the separate ancillary service
authorizations,

16. Under the approach we are
extending to the VBI authority, specific
services will not be classified as either
private carrier or common carrier
ofierings. Instead, as we indicated in 09/

1 See. Roquest for Data. Inloomation and
Studioa Portaining to Bypass of the Pubilic Swiiche!
Network.” Public Notice No, 3200, Releagod Mare
24,1504, -
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teletext and FM subcarrier decisions, **
services other than land mobile
activities are to be classified according
1o the criteria established by the Count
in the NARU/C I decision.'® Faclors
which the Court found to be indicative
of non-common carriage are:

(1) The establishment of a medium-to-
long term contractual relationships with
cuslomers,

(2} A relatively stable clientele base,

(3) Not holding out facilities
indifferently. and

(4) The selection of clients on a highly
individuslized basis.

For land mobile services such as paging,
Section 331(c) of the Communications
Act, 47 U.S.C. 331(c) establishes a
demarcation private and
common carrier land mobile services.
This distinction is based on the manner
in which a multiple licensed or shared
private land station is intercomnected
with a telephone exchange or
interexchange service or facility.** The
statute also makes it clear that private
systems are from state and local
regulation, 47 U.S.C. 331{c)(3). The initial
delermination as to whether a particular
service is private or common i

under the above standards will be the
responsibility of the licensee.

17. Licensees inlending to engage in
VBI common carrier service will be
required Lo obtain Commission
authorization by filing an application in
nccordance with Part 21 or 22, as
sppropriate.'™ Public Notice will be
given of each such request received, and
u 30-day period will be afforded to all
parties wishing to file comments or
oppositions thereto. In seeking such
authority, a television licensee will be in
the same position, entitled to the same
priviledges, and subject to the same
obligations as a traditional offeror of the
service. As stated in the First Report
and Order in BC Docket No. 825386, our

'* Sew, Report and Order in BC Dotket No, 51~
"6 supra, parks. 81-68, and First Roport ond Onder
' BC Dodket No. 82-538, supra, paras. 20-27.
'* See, National A w of Reguk
Lorimissioner’s v. FOC, 525 F. 24 630 {D.C. Cir.
170). cert. den'd. 425 U.S. 992 (1976).

‘ Section 331{c)(1) of the Act provides that ™. .
Pavate land mobile sorvice shall include service
Povided by specislized mobile radio, multiple
“unsod radio dispaich systoma, and all other cadio
Yspateh systems, rogardiess of whether such
“rvice ls provided indiscrimingtely to eligible users
%1 & commercial bysis, excopt that » land stution

«nsed in such service to multiple licensoes or
“airwise shared by authorizod users [other than »
wnprafit, cooperative station) skall not be
urcunnecied with @ telephone exchange or

crexchange service or fucility for any parpose,
“oepl o the extent that: {a) each user obtaios such
~rrconnection directly from o duly suthorizad
ariier; or (b) licensees jotutly obituln such
“rrconntction directly from s duty-anthorized
amier™

'* See, 47 PR Parts 21 and 22

y {dity

policy will be that “applications to
provide common carrier services from
qualified applicants will be granted
unless there is some basis o believe
that *such a grant is likely to produce
results that conflict with the goals of the
Communications Acl' " supra at para.
25,
18. Licensees intending to provide
private cacrier VBI services will be
required to notify the Licensing Division
of the Private Radio Bureau at
Cettysburg, Pennsylvania, 17325, by
letter, prior to the initiation of service.
The letter must certify that the VBI
facilities will be used in this regard only
for permissible services in accordance
with Parts 90 and 94 of the Rules.'®
Licensees providing land mobile
services mus! also cerlify that the
service will only be offered to users
eligible under Part 80 of the Rules and
that any interconnection of the station
with a telephone exchange or
interexchange service or facility will be
obtained in accordance with Section 331
of the Communications Act.'? Such
notification will not give rise to a
comment period, and no separate
authorization will be issued by the
Commission. A television licensee
offering private carrier services will be
entitled to the same priviledges, and
subject to the same obligations and
regulations as a traditional offeror of
similar services.

19. Licensees intending to operale
private carrier or common carrier
services will not be required to obtain
additional authorization for the
technical facilities of the television
station. This is consistent with our
position that the authority for use of the
VBI is a provision of the broadcast
license. In cases where the licensee
leases its VBI to a third party for a
private or common carrier purpose, the
lessee may be permitted to seek the
appropriate service authorization. In all
such cases of third party operation, the
primary licensee of the television station
will be held responsible for the technical
operation of the transmitting facilities.

20. As discussed in the Notice, the
Commission recognizes that there may
be situations in which an operator of a
service provided via the VBI could
possibly have a competitive advantage
over traditional offerors of similar
services by virtue of the greater service
area of some television stations and that

I8 Sor, 47 CFR Parts 90 and 94

** The Commission's interpretution of the test in
Section 351 of the Act is contained in our
reconstdorstion of the Socond Report and Order \a
Dodket No. 20846, 88 FOC 2d 741, See Memorondum
Oyinlon end Order, Docket No. 20846, 48 FR 20512
Tune 27, 1983},

this advantage might be particularly
importanl in the market for paging
services. We are also aware of the
relationship of potential VBI services to
the concerns we sre investigating in the
bypass study mentioned by the
Operating Telephone Companies.
However, we do not believe that
authorizing television stations to

te common carrier services will
adversely affect the public interest for
several reasons. First, the VBI will be
available for use by a wide range of
disparate services and there is no
indication that the industry will
concentrate ils use on paging or any
other single service. Thas, it is likely
that the number of stations operating a
particular type of VBI service in a given
market will be limited. The second
consideration is that wide-area coverage
is nol necessarily more important to
customers, particularly where there are
differences in price and supplemental
services amoag competitors.'® A third
factor specifically with respect to paging
services is that there are many existing
paging systems that operate wide-area
systems that would be competitive with
a VBI-based system. Finally, the
comments provided no expression of
concern from any existing service
provider that there might be any adverse
competitive effects from the operation of
common carrier VBI services.

21. With respect to the preemption
question, the Commission concludes
that the facts and considerations in this
matter are essentially the same as those
addressed in our decision on this
question for other broadcast ancillary
service authorizations in a
Memorandum Opinion and Order
adopted April 26, 1984 {40 FR 198659) in
BC Docket No. 82-536. in that decision
we ruled that state regulation that has
the effect of prohibiting or impeding
entry of common cafyier services
provided through the facilities of
teletext, FM subcarriers, or TV aural
baseband subcarriers frustrates our
federal objectives in authorizing such
services and therefore should be
preempted.*® The preemption of state
authority is limited a! this juncture to
regulation that affects entry. In view oi
the close parallel of the preemption
issue in this proceeding to the issues
addressed in our FM action, we will
grant NAB and NBC's request that the
Commission also preemp! state
reguiation that has the effect of
prohibiting or impeding enlry to

% See. Collular Communicotions Systoms, 86
FCC 24 488, 383 [198).

i® See, FM subscarrier Momorondum Opinios and
Order, supra. paea. 17.
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common carrier services operating
under the VBI telecommunications
authority.*¢

22. Public Broadcasting Station
Autharity, The Commission believes
that the record supports authorization
for public stations to operate a full range
of telecommunications services on the
VB! and to do so on either a commercial
or non-commercial basis. We therefore
will allow public television stations to
use the VBI for ancillary
telecommunications services in the
manner as commercial broadcasters and
to operate such services on a
remunerative basis. This decision
follows our similar action with respect
to use of ancillary facilities by public
broadcast stations in other proceedings
and is intended to provide public
television stations with opportunities to
develop alternative sources of
financing.®?

23. VBI Technical Rules, In the
Notice, the Commission proposed to
apply the same technical rules adopted
for teletext in BC Docket 81-741 to
technical operation of services provided
under the new VBI authority. These
rules provide for signals on lines 14-18
and 20 of the VBI and permit licensees
full discretion with respect to technical
syslems and signaling methods, subject
only to the minimum constraints
necessary to ensure that there is no
interference to the originating station's
primary service or lo the service of other
stations.** The commenting parties all

£0 On reconsideration of the FM Subcarrier
Memoraadum Opinion end Order, supra, we
concluded that the public had been afforded
ndequate notice that we might decide to presmpt
state entry regulation. Memorandum Opinion ond
Order, in BC Docket No. 82-536, adopted November
8, 1964. Wa also note that NAB and NBC
commanted on the regulgtory matters raised in the
instant Notice of Praposed Rule Making by
requesting thut we preempt state regulation. As in
our PM Subcarrier proceeding. the commenters, in
response 1o our proposal. raised the preemption
issves when responding to the regulatory proposals
conteined in the Not/ce. Thus, the commenters had
an opportunity to address the preemption issue. Sew,
Comments of the National Association of
Broadcasters at 3 and Nolional Broadcasting
Company at 5, & aee afso, Reply comments of
Satellite Network Delivery Corporation at 2

21 Sse. Report and Order in Docket No, B1-741,
supro, parss. 50-52; sew also, Second Report and
Order in Docket No. 21323, supra, pars. 16.

23 The canstraints in the technical rles are that:
1) signal injection levels shall not exceed 80 IRE
units on lines 15-18 and 20 or 40 IRE units on line 14
and 2) VBI signals shall not produce interferance to
the stations program service or to the service of
other licensed stations. The signal level permittod
on line 14 will increase gradually over time as
receiver designs are modified 1o accommodate
higher VBI signal lavels. Lines 10-13 will also be
phased-ip for use over the next several years. These
rules are st for in Appendix B, § 73 682{a)

agree that these rules are satisfactory
and approrpriate for continued
application in the broader context of a
general authorization for use of the VBL
In response to the Commission's request
for information with respect to signaling
methods that may be appropriate for
specific services or VBI operations in
general, the NAB submits that research
in this area is at too early a stage to
permit discussion and offers that a
complete answer to this question should
not be a prerequisite to use of the
teletext rules for technical regulation of
VBI services.

24, The technical regulations applied
to teletext operation were designed to
provide maximum flexibility in signaling
methods. The record in this proceedings
provides no indication that there are
signaling methods for VBI operations in
general that would necessitate more
restrictive technical rules than those
applied to teletext. Therefore, the
Commission finds the technical rules
adopted for teletext to be satisfactory
for regulation of VBI services and will
continue to rely on these rules to govern
operation under the expanded authority.

25. VBI Decoders. External VBI
decoders are expected to fall under the
same two basic categories as teletext
decoders. We believe that the current
rules for teletext are adequate to cover
these devices. The categories of devices
and their associated treatment under
Part 15 are:

(1) A VBI decoder that is separate
from and external to a TV receiver and
supplies a modulated RF signal to the
antenna input terminals of the receiver
is classified as a TV Interface Device,
subject to certification under Subpart H
of Part 15 of the rules.?*

(2) A stand alone VBI decoder is
subject to verification for compliance
with Subpart C of Part 15 of the rules,
whether or not it includes digital
electronic processing for a function
directly associated with the operation of
the receiver (e.g., paging, scanning or
programmability). However, if such a
VBI decoder were to consist of a
receiver or tuner in the same cabinet
with a microprocessor having a function
not directly associated with the
operation of the receiver (e.g., a
microprocessor for producing data for
the input to & personal computer), the
receiver and the microprocessor are

23 In Docket No., 78-244, the rules regulating a
Class | TV Device were replaced with new ru
that renamed this kind of equipment & “TV Interface
Device.” revised the technical standards &nd
changod the equipment approval requirement from
type approval to certification. The Report and Order
in this proceeding was ddopled February 9, 19683 (48
FR 13029, published March 29, 1983)

considered separate equipment. In this
case, receiver (or tuner) would be
subject to verification under Subpart C
of Part 15 and the microprocessor would
be subject to the appropriate computing
device requirements of Subpart | of Part
15.34

26, The treatment of decoders built-in
to a TV receiver will depend on the
arrangement of the receiver and decoder
components. If the VBI signal is fed
directly to the TV video amplifier
circuits, the TV receiver requirements in
Part 15, Subpart C apply to the entire
unit. On the other hand, if the VBI signal
is fed to the TV receiver front end, the
decoder will be treated separately as an
interface device. In either case, Sections
15.65 through 15.68 of the rules will not
apply to VBI decoder circuitry, pravided
that a switch is included to permit
reception of the normal television signal
when the unit is not in the VBI mode.

27. Cable Retransmission—
Commenting parties with broadcast and
related interests all support some form
of cable retransmission requirements for
VBI services. PBS and the FNN argue for
mandatory carriage of all VBI services.
They submit that the absence of must
carry protection for their VBI
communications services will work
hardships on their own organizations or
those who use their services. Other
broadcast parties, including the NAB,
NBC and the TV Licensees, urge the
Commission at a minimum to require
cable carriage of teletext and other
services thal enhance regular
programming or are intended for
reception by the general public. NCTA
and Gill Industries, as representatives of
the cable television industry, oppose
any form of signal carriage obligations
for VBI services. They adhere to the
Commission's rationale in its aclion on
the issue in the teletext and TV aural
subgcarrier proceedings *% and state tha!
as ancillary activities, VBI
telecommunications services do not
merit must carry protection. NCTA also
submits that this is not the proper
proceeding to reconsider the
Commission's teletext decision.

28. The Commission is not persuaded
that it should reverse its determinations
with respect to cable carriage of
ancillary services in the teletext and TV
aural subcarrier proceedings. Thus we
will not require cable systems to carry
broadcasters’ VBI lelecommunications

"4 See, Public Notice dated March 7, 1984, titled
“Clarification of Requirements for Receivers
Combined with Computing Devices.” FCC-3208

5 Swe, Raport end Order in BC Docket No, 51
741, supra, para, B8 and Second Report and Order ¥
Docket No. 21323, supra, pars. 26.
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services. However, in the teletext and
TV aural subcarrier proceedings we
have undertaken to further cansider the
question of whether to apply must carry
protection to services that are directly
related o regular programming.**
Examples of such services include
stereophonic sound and second
language service on aural subcarriers
and captions and superimposed text on
teletext. The Commission has stated
that due to the similar natures of the
issues in both of these matters, it will
resolve the must carry issue for teletext
that Is directly related to regular
programming when it takes final action
on must carry status for program related
sural subcarriers. We believe that the
same question is appropriate with
respect to any new VBI services that
might be program-related. In order to
permit us to consider all of these must
carry issues at the same time, we will
also defer action on must carry status
for program-related VBI services until
our final decision in the TV aural
subcarrier matter.

29. Replacement of the Teletext
Aules—Services authorized under the
leletext rules also qualify as permissible
activities under the new authority for
VBI telecommunications services.
Inasmuch as the new authority is
consistent with the policies established
in the teletext proceeding and preserves
the teletext regulations that are specific
to that type of service, the new rules will
replace the teletext rules on a one-for-
one basis as appropriate. The rules for
the VBI communicafions authority are
set forth in Appendix B.

Procedural Matters

30. Pursuant to the Regulatory
Flexibility Act of 1980, the Commission's
final regulatory flexibility analysis is:
L Need for and ‘mrpm of the rules:
Ihe Commission has concluded
tuthorization of VBI
telecommunications services will
provide additional opportunities for
extending and diversifying the services
provided by television stations, will
unprove the efficiency of spectrum
ulization, and may assist in satisfying
the demonstrated need for additional
paging services. '

IL. Summary of issues raisad by public
fomments in response to the initial
egulatory flexibility analysis,
Commission assessment, and changes
made as a result:

A. Issues raised: No issues or
toncerns were raised specifically in
&-

: “ See. Memorandum Opinion and Ordes in BC
Jocket No. 51-741, paras. 30 and 31 and Second
"¢poet and Order in Docket No. 21323, supro. pares.

Sand .

response to the initial regulatory
fexibility analysis. The responses in
general comments are all favorable to
authorization of expanded use of the
VBI and support full discretion for
licensees in determining how these
facilities are to be used.

B. Assessment: The Commission
considers the absence of specific claims
of adverse impact with recpect to its
proposals for expanded use of the VBI
as indicative of their lack of polential
for negative effects on small businesses.
We believe that the open authority for
use of the VBI provided by this action
will provide new opportunities for
participation by small businesses in the
various markets for telecommunications
Services.

C. Changes mode as a result of such
comments: None.

1L Significant alternatives considered
and rejected:

The Commission’s alternatives were:
(1) To not authorize expanded use of the
VBI at all or {2) to authorize expanded
use of the VBI but with restrictions on
either technical systems or services, To
refrain from providing the expanded
authority would forego the public
interest objectives sought in this rule
making. With respect to the second
alternative, a more restrictive
authorization likely would limit the
realization of the potential benefits of
VBI telecommunications services and
would represent an unnecessary
intrusion by the government into the
affairs of private businesses.

31. Authority for adoption of the rules
set forth herein is provided under
sections 2, 4(i), and 303 of the
Communications Act of 1934, as
amended.

32. Accordingly, it is ordered, that
Parts 2, 73 and 76 of the Commission's
Rules are amended as set forth in
Appendix B, effective March 4, 1985.
(Secs, 4, 303, 48 Stal,, as amended, 1066, 1982;
47 US.C. 154, 303) :
Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix A
Parties Filing Comments

1, Financial News Network, Inc.

2. Public Broadcasling Service

3. Gerald A. Rosander, Superintendent
for Schools, San Diego County Office
of Education

4. CBS, Inc.

5. Joint Comments of Operating
Telephone Companies

6. American Broadcasting Companies,
Inc.

7. Joint Comments of TV Station
Licensees

8. Cosmos Broadcasting Corporation

9. Tribune Broadcasting Company

10. Satellite Network Delivery
Corporation

11. Gill Industries

12. Cybernetic Data Systems, Inc.

13. National Broadcasting Company, Inc.

14. National Association of Broadcasters

Parties Filing Reply Commenls

1. Public Broadcasting Service

2, Satellite Network Delivery
Corporation

3. Joint Reply Comments of TV Station
Licensees

4. National Cable Television
Association

5. Cybernetic Data Systems, Inc.

Appendix B

Chapter 1 of Title 47 of the Code of
Federal Regulations is amended and
revised as set forth below.

1. Section 2.106 is amended by adding
footnote NG142 to the Table of
Allocations to read as follows:

§2.108 Table of Frequency Allocations.

NG142 TV broadcast stations authorized to
operate in the bands 54-72, 76-88, 174-216,
470-512, and 512-806 MHz may use a portion
of the television vertical blanking interval for
the transmission of telecommunications
signals, on the condition that harmful
intereference will not be caused to the
reception of primary services, and that such
telecommunications services must sccep! any
interference caused by primary services
operating in these bands.

2. Section 73,848 is revised to read ns
follows:

§ 73.6456 Telecommunications Service on
the Vertical Blanking Interval.

(a) Telecommunications services
permitted on the vertical blanking
interval (VBI) service include the
transmission of data, processed
information, or any other
communication in either a digital or
analog mode. ’

(b) Telecommunications service on
the VBI is of an ancillary nature and as
such is an elective, subsidiary activity.
No service guidelines, limitations, or
performance standards are applied to it,
The kinds of service that may be
provided include, but are not limited to,
teletext, paging, computer software and
bulk data distribution, and sural
messages. Such services may be
provided on a broadcast, point-to-point,
or point to multipoint basis,

(€) Telecommunications services that
are common carrier in nature are subject
to common carrier regulation. Licensees
operating such services are required to
apply to the Commission for the
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appropriate authorization and to comply
with all policies and rules applicable to
the particular service,

(d) Television licensees are authorized
to lease their VBI telecommunications
facilities o outside parties. In all
arrangements entered into with outside
parties affecting telecommunications
service operation, the licensee or
permittee must retain control over all
malerial transmitted in a broadcast
mode via the station's facilities, with the
right ta reject any material that it deems
is appropriate or undesirable, The
licensee or permittee is also responsible
for all aspects of technical operation
involving VBI telecommunications
services.

(e) The grant or renewal of a TV
station license or permit will not be
furthered or promoted by proposed or
past VBI telecommunications service
operation; the licensee must establish
that its broadcast operation serves the
public interest wholly apart from VBI
telecommunications service activities.
(Violation of rules applicable to VBI
telecommunications services could, of
course, reflect on a licensee's
qualifications to hold its license or
permit.)

(f) TV broadcast stations are
authorized to transmit VBI
telecommunications service signals
during any time period, including
portions of the day when normal
programming is not broadcast. Such
transmissions must be in accordance
with the technical provisions of § 73.682

3.°Section 73.621 is amended by
revising paragraph (f) to read as follows:

§73.621 Noncommercial educational TV
stations.

(1} Telecommunications Service on the
Vertical Blanking Interval. The
provisions governing VBI
telecommunications service in § 73.646
are applicable to noncommercial
educational TV stations.

4. Section 73.682 is amended by
adding new paragraph (a)(24) to read as
follows:

§73.682 Transmission standards,
(u) » » .

(24) Specific scanning lines in the
verlical blanking interval may be used
for the purpose of transmitting
telecommunications signals in
accordance with § 73.646, subject to
certain conditions:

(i) Telecommunications signals may
be transmitted on Lines 10-18 and 20, all
of Field 1 and Field 2. Use of specific
lines is to be in accordance with
Schedule 1.

(i) No observable degradation may be
caused to any portion of the visual or
aural signals.

{iii) Telecommunications signals must
not produce emissions outside the
authorized television channel
bandwidth. Digital data pulses must be
shaped to limit spectral energy to the
nominal video baseband.

(iv) Transmission of emergency visual
messages pursuant to § 73.150 must take
precedence over, and shall be cause for
interrupting, a service such as teletext
that provides a visual depiction of
information simultaneously transmitied
on the aural channel.

(v) A reference pulse for a decoder
associated adaptive equalizer filter
designed to improve the decoding of
telecommunications signals may be
inserted on any portion of the vertical
blanking interval authorized for data
service, in accordance with the signal
levels set forth on Schedule L

(vi) All lines authorized for
telecommunications transmissions may
be used for other purposes upon prior
approval by the Commission.

5. Section 73.3613(d) is revised to read
as follows:

73.3613 Filing of contracts.

. . - - »

(d) The following contracts,
agreements, or understandings need not
be filed but shall be kept at the station
and made available for inspection upon
request by the FCC: Contracts relating
to the sale of broadcast time to “time
brokers" for resale; subchannel leasing
agreements for Subsidiary
Communications Authorization
operation; franchise/leasing agreements
for operation of telecommunications
services on the TV vertical blanking
interval; time sales contracts with the
same sponsor for 4 or more hours per
day, excep! where the length of the
events (such as athletic contests,
musical programs, and special evenits)
broadcast pursuant to the contract is not
under control of the station; and
contracts with chief operators and other
engineering personnel.

6. Section 76.64 is revised to read as
follows:

§76.64 Carriage of subscription television
programs and telecommunications services
on the vertical blanking interval.

The provisions of §§ 76.55, 76.57,
76.59, 76.61, and 76.83 do not require
carriage of any subscription TV program
or any telecommunications service

transmitted on the vertical blanking
interval.

{FR Doc, 85-2720 Filed 1-31-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 15

[FCC 85-23]

Modify the Requirement That 49 MHz
Low Power Communication Devices
be Self-Contained

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The FCC is amending its rules
for 49 MHz low power communication
devices to relax a design requirement
that such devices be completely self
contained. This action is necessary to
remove an impediment to certain types
of low power transmitters, which can
otherwise satisfy the technical
specifications designed to control radio
interference. The intended effect of (his
action is to make the requirements for 49
MHz devices more flexible, while still
ensuring against radio interference.

EFFECTIVE DATE: March 4, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C, 20554.

FOR FURTHER INFORMATION CONTACT:
julius P. Knapp, Office of Science and
Technology, Technical Standards
Branch; Washington, D.C. 20554, (202)
6538247,

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 2
Communications equipment.
Order [

Amendment of Part 15 to modify the
requirement that 498 MHz low power
communication devices be self-contained;
FCC 85-23,

Adopted: January 11, 1985.

Released: January 24, 1885,

By the Commission.

1. Sections 15.117 and 15.118 of Part 15
provide for operation of general purpos¢
low power communication devices in
the 49 MHz band without individual
license. Equipment operating under
these rules includes toy walkie-talkies
and a variety of short-range radio
control devices. Section 15.118(e)
requires that the device be completely
self-contained, with certain minor
exceptions as discussed below. The
Commission is receiving a growing
number of requests for interpretation of
the “self-contained" requirement and
how it applies to specific ty pes of
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devices.! It has become clear from these
inquiries, that some types of equipment
are precluded by the “self-contained"
requirement, even though they otherwise
are capable of satisfying the technical
regulations designed to control
interference. This Order partially

relaxes the “self-contained"

requirement, in such a way as to remove
unnecessary constraints on the lypes of
devices that might operate under the 49
MHz provisions.

2. The provisions of operation of low
power communication devices in the 49
MHz band were adopted of February 4,
1976, by Report and Order in Dockel No.
20119, released February 12, 1976, 41 FR
7304, February 18, 1876. The regulations
were subsequently modified by
Memorandum Opinion and Order
adopted January 13, 1977, released
January 18, 1977, 42 FR 4461, January 25,
1977. Operation was permitted on five
specific 49 MHz frequencies as set forth
in § 15.117. Technical specifications
designed to control interference were set
forth in § 15.118 and pertain to field
strength of the signal at the carrier
frequency, carrier frequency tolerance,
field strength of spurious emissions,
bandwidth of the transmitted signal. and
levels of power line conducted
emissions.

3. In addition to the technical
specifications, a design requirement was
set forth in subparagraph (e) of § 15.118,
which reads as follows:

Section 16.118{e}—The device shall, with
the exception of the microphone, be
cwmpletely self-contained with the antenna
permanently attached to the enclosure
containing the device. The microphone may
be external to the device, provided it is
permanently attached to the enclosure with a
cable not longer than 1.5 meters,

This requirement was rooted in the fact
that the radiated signal from the device,
and hence its interference potential, can
increase by the attachment of an
external antenna or reradiation from
accessory cables. Also, there had been
toncern that the effective radiated

signal strength might be increased by
placing the antenna at a remote elevated
location, The “self-contained”
equirement has been interpreted to
preclude such things as connectors for
xlernal input signals or connectors for
tccessories such as headsets (earpiece
ind microphone). Devices are permitted
o operate from standard AC electric
Power, provided the power cord is
bermanently affixed to the unit.

Provision for connection to a battery
%.

'Correspondence concerning the regulations for
' power communication devices can be found in
e 31030/EQU/ 4-2-4, loeated in the Office of
»::.n hht uid Technology, Technical Standards

charger is permitted, on the condition
that the transmitter must be designed so
as not to fransmit when in the battery
charge mode.

4. Manufacturers have, over the years,
received FCC equipment authorization
for a variety of devices which satisfy the
49 MHz provisions, including walkie-
talkies and radio control devices.
However, manufacturers are thore
frequently describing ideas for products
which are precluded by the “self-
contained" design requirement, but
allegedly could satisfy the technical
requirements. For instance, several
parties have expressed interest in
transmitting data between computer
equipment under these rules; however,
since the “self-contained” requirement
disallows external input signals, such’
operation is not feasible. It may be
possible to design such a device to have
reasonable assurance of compliance
with the technical requirements
irrespective of the type or length of the
input cable or characteristics of the
input signal. In another instance, a
manufacturer designed a short range
walkie-talkie communication system for
use by motorcyclists, where the “self-
contained" requirement necessitated
both the driver and passenger headsets
to be connected to the transmitter by
fixed connections. For safety reasons,
this was an undesirable situation. It
appeared that the intent of the rules
could be satisfied by allowing use of
plug-in jack connectors and lesting the
unit with the intended accessories.

5. It was not the intent of the “self-
contained” requirement to artificially
restrict the types of devices that might
operate under the 49 MHz provisions. In
fact, these provisions were intended to
permit development of a broad range of
general purpose low power
communication devices. We believe,
upon review, that the “self-contained’
design requirement can be removed
without compromising interference
potential, provided that care is taken
when performing compliance
measurements lo ensure that the
technical specifications will be met
under ordinary operating conditions. It
is worth noting that, with the exception
of cordless telephones, other Part 15 low
power communication devices are not
subject to a “self-contained”
requirement, and this has not proven to
be an impediment to compliance with
the technical standards.?

*The “self-contained™ requirement for cordless
telephones is se! forth in § 15.233(e). Because the
circumstances are different, we do not find cause to
modify the “sell-contained” requirement for
cordless telephones. To begin with, we note that the
“sell-contained™ requirement for cordless

6. Accordingly, we are amending
§ 15.118(e), to delete the requirement
that the device be self-contained and, in
its place, adding a requirement that
devices which provide for connection of
accessories, including external input
sources, be tested with accessories
attached. We are alsp adding a
statement that emissions tests shall be
performed with the device and
accessories configured in a manner
which tends to maximize radiation,
within the range of variations tha! can
be expected under normal operating
conditions. This is consistent with our
measurement! policy for other Part 15
devices. Section 15.118(b), which
restricts emission bandwidth, is being
amended to require that devices which
provide for an external input signal be
checked for compliance when
modulated by the intended type of input
signal,

7. We are retaining the requirement
that the antenna be permanently
mounted on the enclosure containing the
device. The antenna plays a much more
critical role in determining compliance
than do accessory devices. Also.
deletion of the present requirement
would likely result in separate antennas
being placed at elevated locations,
which would greatly increase the
interference potential of these devices.
While it is possible that, through use of
a long microphone cable, the device
itself might be placed at a high
elevation, we consider this unlikely for a
number of reasons, such as the practical
need to have ready access to the
equipment for repair. battery
replacement, elc.

8. We do not believe that this rule
relaxation raises any significant issues
nor do we expect il to adversely affect
any member of the general public. There
would be little or no benefit in soliciting
public comment in view of the minor
nature of the change. Accordingly, as
provided in Section 553 of the
Administrative Procedure Act, 5 U.S.C.
553{b)(3)(B). we find for good cause that
public comment in this matter is
unnecessary.

9. Authority for the amendment set
out in the attached Appendix is
contained in sections 4(1), 302, and 303(r)
of the Communications Act of 1934, as
amended.

telephones contains additional language permitting
use of cortain nccessories. Secondly, we are
concerned that modifying the requitement in such a
way as {0 permit separate input signals. as we are
doing here, would open up the cordless telephone
frequencies 10 a host of other type of devices,
resulting in increased interference for cordless
telephones,
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10. In view of the above, it is ordered
that § 15.118 of Part 15 is amended as
get forth in the attached Appendix,
effective March 4, 1885.

11. For further information regarding
this matter, contact Julius P, Knapp at
(202) 653-8247.

(Secs. 4, 303, 48 stat., as amendod, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
William ., Tricarico,

Secrelary.

Appendix

PART 15—[AMENDED]

Part 15 of the FCC Rules, 47 CFR
15.118, is amended as follows:

1. Section 15,118 paragraphs (b) and
(e) are revised to read as follows:

§ 15.118 Technical specification for the
band 49.82-49.90 MHz.

(b) Emission shall be confined within
@ 20 kHz band centered on the carrier
frequency. Devices that provide for an
external input signal shall be checked
for compliance with this requirement
when modulated by the intended type of

input signal.

(e) The antenna shall be permanently
attached to the enclosure containing the
device. If the device provides for
connection of external accessories,
including external electrical input
signals, the device must be tested with
accessories attached. The emissions
tests shall be performed with the device
and accessories configured in a manner
which tends to produce maximized
emissions within the range of variations
that can be expected under normal
operating conditions.

[FR Doc. 85-2683 Filed 1-31-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[Gen. Docket No. 83-1009; FCC 84-638)

Multiple Ownership of AM, FM and
Television Broadcast Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Memorandum Opinion
and Order modifies the Commission's
Report and Order (July 26, 1984) in this
proceeding. In its previous decision the
Commission repealed the seven station
rule, replacing it with a new rule limiting
multiple ownership to 12 AM, 12 FM and
12 TV stations. Today's action retains

the 12 station rule” with respect to AM,
FM, and television broadcast facilities.
With respect to TV, an additional
ownership limit has been adopted based
on audience reach. This new limit
allows entities o acquire cognizable
interests in TV stations reaching a
maximum of 25 percent of the national
audience, as determined by Arbitron
ADI market rankings of the percentage
of national TV households contained in
each market. The Commission, however,
will attribute only 50 percent of a
market's ADI reach to owners of UHF
stations for the purposes of calculating
this audience reach cap. To facilitate
minority ownership in broadcasting,
group owners of radio and TV stations
may acquire up to a maximum of 14
broadcast facilities, provided at least
two of the stations in their portfolio are
minority-controlled. Owners having
congnizable interests in minority-
controlled television stations will be
allowed 1o reach no greater than 30
percent of the national audience,
provided that at least 5 percent of the
audience reach comes from minority-
controlled stations. Minority control is
defined as a station having more than 50
percent ownership. Finally, the
automatic sunset provision for these’
rules which was contained in the Raport
and Order has been eliminated.
EFFECTIVE DATE: March 4, 1985;
however, the rules for television
broadcasting shall not become operative
until April 2, 1985,

FOR FURTHER INFORMATION: David L.
Donovan, or Laurel R. Bergold, Mass
Media Bureau, (202) 632-7792,

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73:
Radio broadcast, Television.

Memorandum Opinion and Order

In the matter of amendment of § 73.3555
[formerly §§ 73,35, 73.240 and 73.638) of the
Commission's Rules Relating to Multiple
Ownership of AM, FM and Television
Broadcast Stations; Gen. Docket No. 83-1008.

Adopted: December 19, 1984,

Released: February 1, 1985,

By the Commission. Chairman Fowler
concurring in part; Commissioner Dawson
concurring in part and issuing a statement;
Commissioner Rivera concurring in part and
issuing a statement at a later date; '
Commissioner Patrick dissenting in part and
issuing a statement.

1. Before the Commission are petitions
for reconsideration of the Report and
Order* in the above-captioned

! Report and Order in Gen. Docket No. 831008
["Report and Order™), FCC 84-350, 49 FR 31877
(August 8, 1983), appeal docketed sub nom. Black
Citizens for Foir Medria v. FOC. No. 54-1503 (D.C.
Cir. filed October 9, 1984).

proceeding, filed by the following
parties; Association of Program
Distributors (“APD"); Cox
Communications, Inc. {“Cox"}; Hubbard
Broadcasting, Inc. (“Hubbard"J; the
Motion Picture Association of America,
Inc. ("MPAA"); the National Association
of Television Program Executives, Inc.
(“NATPE"); the National Black Media
Coalition ("NBMC"); Vietory Television,
Inc, {Victory); and Westinghouse
Broadcasting and Cable, Inc. (“Group
W").2 Pleadings responsive to these
petitions have been filed by various
parties,? Before addressing the specifics
of these pleadings, we shall briefly
restate our initial decision and then
summarize the actions we are taking
here to amend that decision.

2. In the Report and Order, the
Commission considered whether or nio!
to repeal or modify the national muitiple
ownership rule commonly known as the
“seven station rule”. Under this rule a
single individual or entity was
prohibited from holding a cognizable
ownership interest in more than seven
AM, seven FM and seven TV broadcast

* The National Association of Black Owned
Broadcasters (“"NABOB') filed an untimely Petition
for Reconsideration accompanied by a Motion for
Acceptance of Late-Filed Potition for
Reconsideration. Section 405 of the
Communications Act of 1834, os amended, und the
counterpart provisions of § 1.429(d) of our rules,
require petitions for reconsideration (o be filed
within 30 days of the date on which public notice i
given of the underlying order. 47 U.S.C. 405 and 47
CFR 1.429(d). Because we lack authority to walve
the requirements sat forth in the Act, we must deny
NABOB's motion. While we cannot consider
NABOR's pleading as a formal petition for
reconsideration, we note that the Commission has
In other contexts, treated late filed petitions as
informal comsents to a proceeding We believe
appropriste to treat NABOB's pleading in o similo:
fashion.

Metromedia, Inc. {“Metromedia™} did not meques!
reconsideration of the Commission’s action, bul did
file a statement in response o the Report and
Order.

* Parties iling tn opposition to or commenting oo
the reconsideration petitions were: (1) American
Brondcasling Companies, Inc. (“ABC™); (2)

A tation of Independent Television Stations. Inc
("INTV"); {3) Black Citizens for Fair Medya. Loagoe
of United Latin American Citizens, National
Association for the Advancement of Colared
People, National Association for Better
Broadcasting. Nationa! Conference of Black
Lawyers Communications Task Foree and the
Telecommunications Research Action Center, filing
jointly ("BCFM e 0l."); (4) Capital Cities
Communicationa, Inc, [“Capital Cities"}; (5) CBS.
Inc. [“CBS"): (8) Cox Communications, Inc. ["Cox"k
(7) Lorimar Productions. Inc, (“Lorimar™): 18}
National Association of Broodcasters ("NAB"} (9]
National Broadcasting Company, Inc. (“NBC): (10!
Spanish loternational Communications Corparation
("SICC™}; (11) Taft Brosdeasting Company [“Talt")
and {12) Turner Broadcasting System. Inc. (“TBS")
Replies were filed by the National Association of
Independent Television Producers und Distributors
{"NAITPD"), Cox and MPAA. A late response wit
filed by the Associntion of Maximum Service
Telecasters ["MST™).
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stations {(of which no more than five
could be VHF stations).* After careful
review of the extensive record in this
proceeding, we determined that repeal
of the seven station rule would not
adversely affect the Commission's
traditional policy objectives of
promoting viewpoint diversity and
preventing economic concentration.
Indeed, we found that elimination of the
rule might well further these objectives,
We concluded that repeal of the seven
station rule was, on balance, in the
public interest. We also recognized,
however, that the complete and abrupt
elimination of our national multiple
ownership rules might engender a
precipitous and potentially disruptive
restructuring of the broadcast industry.
Therefore, we elected to adopt a
transitional limit of 12 AM, 12 FM and 12
TV broadcast stations per owner. This
transitional limit was to terminate
automatically six years from the
effective date of the Report and Order
unless intervening Commission
experience indicated that retention of
the rule was required. On August 9,
1984, the Commission stayed the
effective date of the Report and Order,
insofar as it relates to TV station
ownership, until 60 days after the
reconsideration in this proceeding or
until April 1, 1985, whichever occurred
later.® We also note that Congress
eascted a moratorium on the
implementation of the Report and
Order.®

3. On reconsideration, we are
convinced that our underlying
conclusions in the Report and Order
remain correct, We nonetheless believe
that certain aspects of our initial action
should be modified. In particular, we
now believe that, in addition to the
existing 12 station limit, a new TV
station multiple ownership restriction,
based on a percentage of national
dudience reach, should be adopted. This
new audience reach limit would allow
group owners to expand to the point
where their TV stations have access to
no more than 25 percent of the national
audience, Moreover, we find that this
new audience reach limit should be
failored to account for the distinct
characteristics of UHF television
tations. Further, we believe that both
the audience reach and numerical
Yation limits should be adjusted to
Promote minority ownership of
broadcast facilities. Finally, we believe

e ————
*47 CFR 73,3555(d), deleted in Report and Order,
prong

* Order in Gen. Docket No. 83-1009, FCC 84400,
{4FR 32581 [August 15, 1964),

* Soe Second Sopplemental Appropriations Act.
¥éh L No. 96-390, § 3904, 88 Stat. 1369, 1423 (1984),

that the sunset to the national multiple
ownership rules should be eliminated.

Summary of Petitions for
Reconsideration

4. While the issues raised on
reconsideration are complex and varied,
certain fundamental conclusions of the
Report and Order have not been
challenged by any petitioning party.
None of the petitioners dispute our
determination that the seven station rule
should be revised. In addition, none of
the petitioners object to our conclusion
that these revisions should permit some
degree of increased group ownership.
Furthermore, the arguments raised in the
petitions, for the most part, are
restricted to television broadcasting.
With one exception, the petitioners do
not specifically question any of the
determinations made with regard to the
relaxation of the restrictions on multiple
ownership of radio stations. We turn
now to a brief summary of thesmajor
issues raised in the petitions for
reconsideration.

5. Network Ownership. Alleging that
the networks dominate television
broadcasting, MPAA, APD and Victory
oppose any repeal or relaxation of the
seven station rule as it applies to the
networks. MPAA defines television as a
distinct product markel, and claims that
the 1953 allocation scheme essentially
insulates the networks from competition
by making it impossible for a fourth
network to effectively compete by
acquiring sufficient VHF stations in the
largest markets. Petitioner also asserts
that the growth in independent stations
has not eroded network dominance.
Moreover, the petitioner claims that
alternate video technologies will not
provide the networks with sufficient
competition in the forseeable future. On
the contrary, MPAA contends that
repeal of the rule could impair the
growth of these technologies by
enabling the networks, which are
already beginning to invest in new
technologies, to exert greater market
control over their development.

6. MPAA, APD and Victory contend
that, as a policy matter, repeal of the
seven station rule will diminish the
opportunities for new independent
programming, ad hoc networks and the
development of a fourth network.
MPAA, APD and Victory claim that the
Report and Order failed to take into
account the differences between
affiliated stations and owned and
operated stations. Specifically, they
assert that affiliates have a greater
economic incentive to pre-empt network
programming and purchase
programming from independent

producers than do network owned
stations, The petitioners contend that
the difference in clearance rates
between owned and operated stations
and affiliated stations provide
independent producers with a "window
of opportunity" for access to prime time
programming which is essential to the
viability of alternative networks. APD
warns that the foreclosure of
independent programming will be
further exacerbated as the internal
production limitations in the Justice
Department’s consent decrees are
phased out.” Viclory specifically claims
that additional netwaork acquisitions will
have "dire" consequences for the
production and syndication industries.
7. MPAA, APD and Victory assert that
increased network ownership will
subvert the prime time access rule. In
this connection, they argue that
increasing the number of owned and
operated stations provides networks
with an incentive to produce "local in-
house™ programming for use by these
stations during the prime time access
period. This, in turn, will reduce the
number of stations to which
independent producers might market
their programs and will therefore lower
the incentive of such producers to create
and distribute independent
programming. Moreover, this adverse
effect on independent program sources
will be exacerbated by the fact that
newly acquired network owned and
operated stations are likely to be in the
large television markets that are most
important to independent producers in
marketing their programs. Further, they
contend that the incentive to produce
their own programming will reduce the
networks' need for independent
programming during other day parts
where there are traditionally lower
clearance rates. NATPE also expresses
concern over the prime time access rule,
criticizing the Commission for failing to
study carefully the potential impact on
the prime time access rule before taking
action to modify the seven station rule.
8. MPAA asserts that there is no
evidence to support the contention that
the networks' owned and operated
stations provide superior performance
when compared with other non-network
group owned stations. The petitioner
also disputes our conclusion that the
networks do not impose monolithic
viewpoints on their owned and operated
stations. Furthermore, MPAA asserts
that the Commission has emphasized
the quality and quantity of programming
contrary to our traditional concepts of
diversity which focus on independent

T Seo parn. 28, supro,
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ownership rather than program content.
Similarly, MPAA challenges the notion
that network growth would result in
greater management efficiencies and
belter programming. MPAA contends
that there is no evidence to suggest that
superior management skills are confined
to the networks. On the contrary, MPAA
states that non-network groups may be
doing a superior job because they are
forced to match programming to local
tasles and to garner audiences without
the benefits of networking.

9. MPAA also alleges that elimination
of the seven station rule as applied to
the networks will increase economic
concentration and anticompetitive
activity in both the advertising and
program ucquisition markets,® The
petitioner contends that increasing
network ownership of stations will
restrict the development of the national
spot advertising market. MPAA argues
that the networks, by purchasing
affiliates in the larger markets, will be
able to control or eliminate spot
advertising in markets with the greatest
audience reach. Such acquisitions will
prevent national spot advertisers from
clearing the larger markets, thereby
eliminating the emerging national spot
market as an effective competitive
restraint on network advertising prices.
MPAA also claims that an increase in
network ownership enhances the danger
of collusion among the three networks
by making it easier for them to fix both
local and network advertising rates.

10, MPAA also states that increased
network ownership of stations will have
adverse economic consequences on the
program acquisition marke! since the
unigue economic incentives of an owned
and operated station will provide a
greater incentive for networks to behave
in an anticompetitive manner. For
example, MPAA asserts that network
owned stations could, by raising their
advertising rates, cause advertising to
shift lo independent stations, thereby
driving up the price of independent
adverlising time. This, in turn, would
permit the networks 1o raise the prices
of programming that they supply to
independent stations and thus to
increase network profits. Alternatively,
MPAA contends that, by warehousing
the bes! programming, the networks
could reduce the quality of programming
available to independent stations and
thereby recuce the audience—and
advertising revenues—of these stations.
The resulting increased demand for

* In this respect. MPAA suggests that the
Commission should consider the sequisition of
additional broadcast outlets in different geographic

markels as market extension conglomerate mengors.
1d.

advertising on network owned stations
would permit the owned and operated
stations to raise their advertising rates.”

11. Adaption of en Audience Reach
Cap. In addition to the twelve-station
numerical cap, Group W and Cox urge
the Commission to add an ownership
limit based on audience reach as
measured by Arbitron Area of Dominant
Influence (ADI) data. Group W requests
that the Commission adopt a VHF
audience reach cap of 25 percent,
whereas Cox urges adoption of a 27.5
percent limit. While not proposing a
specific percentage for the audience cap,
MPAA urges the Commission to adopt
an audience reach limitation for non-
network group owners that will ease the
existing restrictions. In this regard,
MPAA argues that it is incumbent upon
the Commission to increase the
opportunities and incentives of non-
network owners to compete effectively
against the networks.

12. UHF Discount. In establishing an
audience reach cap, Group W, Cox and
MPAA each propose that the
Commission adopt rules which take
cognizance of the difficulties faced by
UHF stations. Both Cox and Group W
propose an additional reach limit of 2.5
percent for UHF stations. While not
proposing a specific percentage, MPAA
urges the Commission to establish a
“slightly higher" market penetration cap
for non-network group owners with
substantial UHF interests.

13. Minority Incentives. NBMC and
MPAA urge the Commission to promote
minority ownership in broadcasting by
including specific incentives in the
ownership rules. NBMC urges the
Commission to adopt the minority
ownership policy contained in H.R.
6134.1° This House bill provides for a
five percent increase in the audience
reach cap and a corresponding increase
in the numerical station ownership
limitation proposed in the bill for
persons acquiring interests in stations in
which minorities hold ownership
interests exceeding 50 percent. MPAA
asseris that the Commission should take
cognizance of the special contributions
minorities make to viewpoint diversity
by permitting a “slightly higher" market
penetration for non-network group
owners with substantial minority
interests.

14. Radio Ownership. NBMC requests
the Commission to eliminate the current

* As MPAA acknowledges. these arguments
presuppose repeal of existing Commission rules
which generally preclude netwarks from
participating, either directly or by financlal interest,
in the program syndication markel, See 47 CFR
73.858(j).

1% H.R. 6134, tth Cong., 2d Sess. section 1 [1884).

ownership distinction between AM and
FM stations. Instead it urges the
Commission to adop! a single standard
which would limit ownership to 14 radio
stations withoul regard to station type.

15. Statellite Station Exemption.
Hubbard requests the Commission to
create an exemption from any numerical
limits that may be adopted by the
Commission for stations which are
primarily operated as satellite stations.
It contends that the adoption of its
proposal will encourage the
development of over-the-air television
service to smaller communities.

16. Sunset Provision. Several parties
specifically request the Commission to
reconsider its decision to adopt a six
year sunset provision, Because the
Commission has no means in which to
accurately predict marketplace
conditions in 1990. Group W asserts that
the Commission’s adoption of a sunset
provision is at odds with its oversight
responsibilities mandated by the
Communications Act. MPAA states tha!
it is unrealistic for the Commission to
expect effective competition to the
networks to develop during the shor!
transition period. NBMC claims that the
Commission will be unable to assess the
actual impact of the relaxation of the
rule because broadcasters will
purposefully avoid anticompetitive
behavior during the six year transition.

Discussion

A. Network Expansion and Relaxation
of the Seven Station Rule

1. Viewpoint Diversity

17, In support of its assertion that the
Commission should continue to apply
the seven station rule to the networks,
MPAA argues that our decision to repes!
the rule relied on a diversity analysis at
serious odds with traditional diversity
concepts. It contends that the
Commission erred in relying on
considerations such as the quality and
quantity of programming in its diversity
analysis,*! stating that such reliance
“departs from proper insistence on
objective quantification of ownership as
the sole criterion for implementing
multiple or cross-ownership
restrictions.” *® Moreover, MPAA
suggests that the Commission must give
controlling weight to diversity
considerations in assessing the need 10
retain or revise the national multiple
ownership rules.??

11 Potition for Reconsideration of Motion Pictur
Associotion of America, Inc. at 25.
2 Id
'3 To the extent MPAA contends thit the
Communications Amendments Act of 1962 [fottery
Continod
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18. We disagree, The Commission has
aditionally recognized that revision of
e national multiple ownership rules
ceessarily involves a balancing of
versity considerations with

mpeting policy objectives. Thirty

ars ago, the Commission stated that:

Clearly if the only relevant consideration
vre Implementation of the policy of
versificalion, an absolute limitation of one
vadcust stalion to any one person or
rsons under common control would best
rve the public interest. But, of course, that
not the case. The multiple ownership of
vudcast stations does play an important
e in our nation-wide broadcast system.
e ownership of broadcast stations in major
irkets by the networks, for example, is an
sportant element of network broadcasting
ur nation-wide system of broadcasting as
¢ kaow it today requires that some multiple
voership of broadcast stations be
mitted. We have always recognized these
ds and have by rule permittod multiple
nership of broadcast gtotions in the Jight
sech (other and compeling) considerations.
t¢ 100 it is our view that the grester good
hich will flow from the proposed rule
Isets the disadvantage resulting from
mitting individual licensees to own o
rzer number of stations.**

¢ courts have also recognized that
versity is not absolate. Ultimately,
fter consideration of all relevant
ctors, the Commission must evaluate
hether or not its decision maximizes
mvice to the public.’® Moreover, the
eport and Order did not substitute a
ncern with diversification of
wmership for one that is predicated
iely on the presentation of certain
inds of programming. Rather, our
tision balanced the need for a
wumplive rule equating ownership
versity at the national level with

inon| requites retention of the sevon station
* some particular form of natiosal maltiple
nenshly restriction, we fisd its contentions
Femuarive. The statute itself is sileat on the
01 and the legislative history of thal statite
i1 no support for the contention that
=+ in enacting the subjact provisivas, was
“rered with the national maltiple ownersbip
‘5o that (t mandated tetention of the seven
bon rule. Ses HLR. Rep, No. 97-768, &71h Coug.. 2d
. Initial Roply Comments of Cox
ons, Inc., liled February 21, 1904
wef Order in Dockel No, 10622, 41 FCC
1654),
v. Netional Citizens Committen for
ing, 436 US. 710. 804-805 (1978), Even
arguendo, that we modified vur
‘ inilysis to consider actual progromming,
[oss present oo ronson why stich an approach
“109d our diseretion in the context of a
"ahing proceading. We are not presented here
Wluation where previously arficulsted
‘Senure belong applied to facts involving specific
A0k in adjudicatory contexis, See, eg.
Juitler: for Communily Accoss v, FOC, 757 Fad
UL Cir 1om4). Within the conlext of a
Faiog proceeding. the Commission huy broad
“thon in moalyzing relevant Gcts in resching it

¥

viewpoint divessity against the
demonstrable benefits of group
ownership.'® In the context of this
balancing process, we found that
national ownership diversity is not of
primary relevance in promoting
viewpoint diversity. In this regard we
noted that

the most important idea markets are

local . . . [Njational broadcast ownership
limits, as opposed 1o local ownership Kimits,
ordinarily &re not pertinen! to assuring &
diversity of views 1o the consfituent elements
of the American public.}?

The petitioners have presented no new
facts or arguments which warrant
reconsideration of the conclusion
contained in the Aeport and Order that
repeal of the seven station rule in its
entirely would not impact adversely on
the diversity of viewpoints.

19. MPAA bases its arguments
concerning the need for partial retention
of the seven station rule to restrain
network growth upon the alleged
dominance of the networks in the
television market. Disputing the
Commission's finding that the
information market is the relevant
product market, MPAA states that in
considering viewpoint diversity, the
Commission should separately assess
the television market which it
characterizes as pervasive, unigue and
concentrated.

20, We decline to adopt MPAA's
narrowly defined product market. As we
stated in the Report and Order, the
television market is not the appropriate
product market for diversity purposes.
In that decision, we found that there
exists a broad product market that is
comprised of numerous information
sources,'® including cable television,
newspapers, magazines and
periodicals.’” We determined that these

% Report end Ovdér u! para, 62

' Id. ut pars. B0 See olso id. sl para. 32, supm

'* [n the Report and Order, we observed that
there weres 4747 AM statioons, 4717 FM stations, 1108
TV stations and 6400 cable television systems,
Roport and Opder ut puras. 34-35. Moreover, since
the ndoption of the seven station rule, our dats
indicate that the number of radio sations, telovision
stutions und cable systemn has increased by 301
percent, 687 percent and 4267 percent. respectively.
Id. Furthermore, we stated that the relevan! product
marke! includes a number of omerging technologles,
such a8 multipoint distribution systems,
subscription tefevision stutions, diroct broadcas!
sutoltite service ond vidoo cassette recorders, fd. at
pora. 35, We nlso uoted that the evidence of record
refiects that there ace 1711 dally newspapars, 4742
non-daily newspapers, 1500 consuner magiines
und 4507 other pevtodicals, Jd al pura, 25 Sce also
Native of loquiry in Gen. Docket No, 84212, FCC
B84-140 (reloased May B, 1984] ol para. 38

'* Roport ood Order ol para. 25,

media compete with broadcast oullets
for the provision of information.*®
Indeed, the fact that different media are
important and viable substitutes for
each other is reflected in our local cable
and television, newspaper and
broadcast, and radio and television
cross-ownership rules.®* The fact that
the various media may not be perfect
substitutes for one another does not
negate their status as competing,
antagonistic sources of information for
the purposes of diversity analysis. In
sum, MPAA offered no new evidence to
rebut our finding that the relevant
market here is the information services
market. Moreover, MPAA does not
argue that the networks or any other
information service provider is
dominant in the product market which
the Commission has found to be the
relevant one for diversity purposes, nor
has it challenged our findings
‘concerning the exponential growth in
the number of broadcasting and
information outlets in that market. We
continue to believe, therefore, that the
vast increase in the number of .
information services is an important
factor which attenuates the need fora
presumptive national ownership rule as
a means of assuring diversity,**

21. Similarly, we do not accept
petitioner’s arguments that we
improperly balanced the benefits of
group ownership against our traditional
diversity concerns. MPAA argues that
an increase in the diversity of ownership
on a national level necessarily results in
an increase in the diversity of
independent viewpoints and,
conversely, any station acquisition by a
group owner decreases viewpoin!
diversity. For the reasons set forth in the
Report and Order, we disagree with the
petitioner’s analysis. In our decision, we
found that the uncontroverted evidence
contained in the record indicates that
group owned stations do not impose
monolithic viewpoints on their various
holdings. To the contrary, we noted that
the economics of each local market
require autonomons decisions by each

30 “

31 See 47 CFR 73.3555(b) jone-to-a-market): 47
CFR 76.50 |co-locuted cable-broadcust TV cross-
ownership) and 47 CFR 72.355{c). [co-located
newspeper-broadcast cross-ownership).

#* We also note that nooe of the petitionars
challenge our conclusion that the local market is the
primary market lor purposes of diversity analysis,
As we found in the Report and Order. \he nrea from
which coasumers can select mass media
alternativen is the local matke! and 1o this extent
nutions ownenbip restrictions hear no necessary
relntion 10 the number of antagomstic. information
outlets svaileble i sny particolar local macket.
Ropeort and Qrder at parn, 32
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station with respect to its editorial
judgments, 23

22, Even assuming that there is some
slight reduction in viewpoint diversity at
the national level, however, the
pelitioners have presented no new
evidence which effectively challenges
our finding that this detriment is
outweighed by the substantial benefits
of group ownership. We found that
group ownership affirmatively promotes
diversity of viewpoints by promoting
organizational forms which facilitate
new programming: consequently, we
concluded that the seven station rule, in
operation, may actually inhibit new
programming which enhances diversity
in local markets. 24

2. Economic Competition

23. In the Report and Order, we
concluded that repeal of the rule of
sevens would not promote economic
concentration.®® We adopted the
conclusion of the Department of Justice
that "elimination of the Seven Station
Rules will raise little risk of adverse
competitive effects in any market,” and
that “license transfers involve no
significant compelitive risk merely
because the result is common ownership
of more than seven stations in a
broadcast service." 28

24. The Report and Order adopted the
analysis of the Department of Justice
that advertising markets are essentially
comprised of two distinct submarkets:
the national advertising market and the

2 Report and Order at pura. 52 MPAA assorts
that the Commission, in adopting its co-located
cross-ownership rules, rejected the notion that truly
autonomous volces can emanate from the same
corporation, See Report and Order in Docket No.
18110, 50 FCC 2d 1048 (1975), of'd sub nom.
Notional Citizens Committov for Broadcasting, 436
LS, 775 (1978), In context. the Commission found it
unrealistic to expect effectively diverse voices from
commonly-owned information providers operating
in the same geographic market and thus in direct
competition with one another. In this proceading.
however, we found the local market to be the
primary geographic market for diversity purposes.
Since the duopoly and one-to-n-murket rales would
preciude multiple ownership of information sources
in the same local market, the commonly-owned
fucilities at issne in this proceeding—unlike those in
Docket 18110—are not direct competitors in any
relevant geographic market.

4 Report and Order at para. 57, In addition, the

petitioner has presented no evidence controverting

our previous analysis regarding the program
performance of group owners. /. at pura. 62,

3 We note that the evidence contained in the
Repart and Order relative 10 the low concentration
levels of the television hroadcist market remains
undisputed. Specifically, the Herfindahl-Hirschman
Index for the national tolovision market {s only 229
based on revenue and 115 based on audience shure.
These concentration figures are far below the levels
ot which antitrust concerns are triggered. See
United Stotes Department of Justive Merger
Guidelines, issued June 14, 1982

*% Repart and Order at para. 65, quating
Comments of the Department of listice at 23

local spot market.2? The petitioners on
the record before us provide no
substantive evidence to dispute this
market definition. We found that repeal
of the rule of sevens would have little or
no effect on national advertising rates
since the networks, through their
affiliates, and not their owned and
operated stations, already reach most
markets throughout the country. As a
result, the purchase of an affiliate by a
network would have only a de minimis
impact on concentration in the national
advertising market.

25. In response, MPAA argues that the
national spot marke! serves as a
competitive check against network
advertising rates. This petitioner and
others contend further that if the
networks are allowed to purchase their
affiliates, an important vehicle for the
development of a competitive national
spot market will be foreclosed because
owned and operated stations have
lower clearance rates for independent
programs than network affiliated
stations. They argue that lower clearance
rates will decrease the available time
for the national spot market while
increasing network advertising
revenues.

28. We find these contentions
unpersuasive. Of particular significance
is the fact that they fail to establish the
necessary link between increased
network ownership and foreclosure of
the national spot market.?® In any event,
we agree with the Department of Justice
that neither the local spot or emerging
nafional spol markels are viable
substitutes for the national network
adverlising market. Even assuming.
arguendo, that the national spot market
is a substitute for network advertising,
the petitioners are unable to isolate or
quantify the extent of any competitive
harm resulting from network acquisition
of their affiliated stations. Accordingly,
petitioners fail to present any persuasive
evidence that repeal of the national
ownership rules, even as to the
networks, would impair economic
competition in the national advertising
market.

27 [d. &t pura. 69

** The empirical evidence sumitted by MPAA |y
for from conclusive. The petitioner estimates that
Increased network ownership will decrease spot
market Inventories on affiliated stations by 17.4
percont, This extrapolation, however, fails to
indicate the percentage of the “"national” spot
market that is dependent on affiliates pre-empting
network programming. Moreover, its analysis fails
1o establish that the spol market is an effective
substitute for network advertising or that other
advertizing substitutes are not available to provide
a competitive chock on notwork advertising rates.
See Opposition of CBS, Inc., to Pelitions for
Reconsideration. App. E.

27. MPAA also alleges that repeal of
the seven station rule will provide
greater opportunities for network
collusion with respect to national and
regional advertising prices. Specifically,
MPAA cites to United States v.
American Broadcasting Co., No. 74~
3600-RJK (C.D. Cal. filed July 21, 1976)
as evidence of the network's proclivity
to collude with respect to national spot
and local advertising.*® MPAA argues
that the more local markets in which the
networks face each other as owners and
operators of local stations, the greater
access they would have to immediate
and detailed information about each
others advertising and programming
actions thereby making it easier for
them to collude. In addition, MPAA
observes that the networks will have 4
greater opportunity to raise network
advertising rates as they exert greater
control over an increasingly large
proportion of spot audiences in all
markets.

28. We note that the 1976 stipulation
in United States v. American
Broadcasting Co. referred to by MPAA
was accompanied by a specific Justice
Department declaration stating that the
government did not charge the networks
with collusion among themselves in any
form, express, tacit or otherwise.””
Subsequent Justice Department pre-ridl
pleadings in that case alleging network
collusion, upon which MPAA also relies
lack any probity since these allegations
have never been established in a court
Indeed, these allegations resulted not in
an adjudication of collusion by the
networks, but in consent decrees in
which the networks and the Justice
Department agreed to an entry of a final
judgment “without trial or adjudication
of any issue of fact or law herein, and
without this final judgment constituting
any evidence against or admission by
any party with respect to any issue of
fact or law in any action or
proceeding.”" ' Moreoyer, because
network owned and operated stations
already compete in the top three
television markets, there is no reason 10

2 Btition for Reconsideration of Motion Piiv™
Association of America, Ine. st 35,

10 Response of American Broodeosting
Companivs. Inc. To Petitions for Reconsidens!=*
Exh. C.

8\ United States v. American Broadcostins ¢
Ine., No. 74-3000 (C.D, Cal.), consent decree
reported in AS FR 58441, 58442 (Sepl. 3, 1980}, >
also United States v, CBS, Inc., No. 74-3559-R|% :
(C-D. Cal), court entry of final fudgment report
45 FR 33464 (May 221980} United States v.
National Broadoasting Co, Inc., 449 F. Supp. 11+
(C.D. Cal), aff'd mem., 603 F2d 227 (9th Cir. 1978
obrt, denjed sub nom. CBS. Inc. v, United Stui % *
1.5, 991 (1029), consent decree reparted in 41 'F
51197, 51183 (Dec, 10, 1080).

o
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pelieve that an incremental increase in
nformation that may be derived from
jirect competition in other markels

ould suddenly trigger collusive

havior by the networks. In any event,
ps MPAA's citation in United States v.

merican Broadeasting Co.
rmonstrates, any such collusive
behavior among the networks would be
oliced by the Antitrust Division.**

29, MPAA also alleges that repeal of
be seven station rule, as applied to the
petworks, would impair competition in

e program acquisition market and hurt
hdependent stations through increased
etwork control of the program
yndication market. It asserts that the
petworks could manipulate advertising
rices and warehouse quality
pregramming to the detriment of

dependent stations. Petitioner’s

rpuments presuppose the repeal of the
mmission's existing financial interest
ad syndication rules. Because these

wes remain in force, we disagree with

pelitioners analysis. Even if one

ssumes the repeal of these rules,
jowever, MPAA's arguments have

ieady been rejected once by the

mmission,** Moreover, as noted in

« Report and Order, the effect on the

nount of time available to non-

twork programmers would be

iginal at best.® In any event, even if

um d and operated stations do choose

b broadcast more in-house locally

duced programming than the average
fliate, we do not believe that this is
ficompetitive per se.*®

7 e Department of Justice has indicated that it
%id monitor and take appropriste action against
4 wilusive behavior, See Commcnb of the

b respect to the argament by MPAA that the
mission should consider the scquisition of
“ed broadcast outlets in different geographic
s as market extention couglomerate mergers,
;bapate that the Depariment of Justice will
Y monilor such scquisitions. In sddition, as
‘U\ acknowledges. we stited in the Report end
7Ikat “the Commission will continue to
“ize each individual acquisition o assure
1 that the acguisition does not contravene any
% Commission’s public policy concerns,
Calarly those relnted to diversily nnd
' Wilion."™ Raport and Order ut pare. 8.
" Se Tuntative Decision and Regove! for
("7 Comments in BC Docket No. 82-345, 9% FCC
." 911983), at parns. 104-174. e
"Several petitioners have also argned that
"aed network ownership will subvert the prime
“oress rule. No persuasive evidence hus been
‘ed demanstrating thut, in the absence of a
nl multiple ownership rule, the networks
! necessarily shift 1o inhouss production for
*lime access programming. Moreover, given
"odest expunsion allowed by the rules adopted
. we do not believe that the prime lime access
™ W H tie feopardized.
" para. 28, supra,

3. Conclusion

30. We find that the petitioners have
not demonstrated that retention of the
seven station rule is necessary to
effectuate the Commission’s policy of
promoting viewpéint diversity.
Similarly, we conclude that the
petitioners have not shown that the
seven station rule is needed to prevent
undue economic concentration. Since

the petitioners have failed to controvert *

our conclusion that a total elimination of
the seven station rule is appropriate,
they cannot have demonstrated that a
partial retention of the rule for selected
industry participants is either necessary
to achieve our policy objectives or is
otherwise in the public interest.?®

31. Moreover, petitioners’ arguments
are apparently couched in terms of the
alleged harms which would result from
either a total repeal of the seven station
rule or a relaxation of the regulation to
permit the networks to acquire 12 TV
stations, As we explain below, however,
in addition to the twelve station limit
prescribed by our Report and Order. we
are adopting on reconsideration an
audience reach cap of 25 percent.
Because network owned and operated
stations are generally concentrated in
highly populated areas and therefore
already have significant population
penetration,®? this reach restriction will
preclude substantial network expansion.
Thus, while the reach cap is not
specifically directed'to any particular
industry group,**® its adoption

licios ¥

% o our p {ting multiple ship st
the local level. which are almost ns old ax the
Commission itseli, we have never discriminated
among specific industry participants. To the
contrary, the local duopoly and one-10-a-market
rules have nlwnys been applied in an even handod
manner 1o all types of owners. Soe 47 CFR
73.3555{a). (b). Prior 10 their repenl. the regional
multiple ownership rules alse did not aelectively

differcutiato among station owners. See Report ond
Order ia MM Docket No. 84-19, FOC 84-156
{released May 1. 1984). appool docketed sub nom,
Nuotionul Association for Better Broodeasting v
FCC, No. 84-1274 [D.C. Cir. filed Juna 7, 1084).
Similarly, since the adoption of the seven station
rule ;more than thirty years ago, the limitations
embodied in our national multiple ownership have
been applied in a uniform manner 1o all industry
participants. See Report and Order in Docket No,
8967, 18 FCC 282 (1953).

*7 The three networks are among the four largest
group owners in terms of audience reach. The
current audience reach of ABC, CBS, aod NBC is
2076 percent, 20.59 percent and 19.79 porcent,
respectively.

** Our decision to retain a relaxed national
multiple ownership rule is predicated upon a
concern regarding the potential impact on industry
structure rathers thag upon a determination
rogardiog the need to curb the dominance or alleged
domlmmx of any speuﬁc industry participant. As &

uence, the r for the rel ola
n.munul ownurship rule does not support the
imposition of selective and more onerous
restrictions on the networks. To the extent that it
may be appropeiste for the Commission to address

necessarily attenuates the alleged
detrimental impact of network -
expansion which the petitioners
perceive will result from a relaxation of
the rule.

32, In summary, we reaffirm the
conclusions contained in our Report and
Order thal relaxation of the seven
station rule should be extended to all
industry participants and that
elimination of the rule will have no
adverse impact on viewpoint diversily
or economic concentration. We now
turn to a discussion of the matters in
which reconsideration is warranted.

B. Revision of the Report and Order

33. After reviewing the petitions for
reconsideration filed in this proceeding.
we now find it appropriate to modify
certain aspects of our Report and Order.
In this regard, we now find our
modification of the rule should be
revised to better account for the effect
that this relaxation will have on
population penetration. We also find
that the Report and Order should be
revised to take cognizance of the
limitations inherent in UHF
broadcasting and to promole our
traditional policy of facilitating minority
ownership. In addition, we find that a
more appropriate approach is to
eliminate the automatic sunset provision
contained in our previous decision.

1. Adoption of Combined Numerical and
Audience Limits

34. As observed above, we continue to
support the underlying conclusions
contained in the Report and Order. In
this regard, we believe that any
modification to the 12 station rule must
be consistent with the policy rationales
found in our previous decision.

35, Balancing the benefits of increased
group ownership against our traditional
policy concerns with respect to diversity
and economic concentration, we found
in the Report and Order that relaxation
of the seven station rule was consistent
with the public interest goal of providing
maximum service to the public.*® In
reaching that decision, we recognized
the need to proceed cautiously in order
to avoid rapid and immediate

such matters, they are better considered in
proceedings specifically designed fo do so.

** The Commission bas loog recognized that a
nationwide system of broadcasting roquires that
some multiple ownership be permitted. The relevant
isvae is to dotermine whether the “greiter good
which will flow from the proposed rule offsets the
disadvantages resulting from permitting individual
licensers 1o own a larger number of stations.” See n,
14, supra. 1o this regard, the courts have recognizod
the Commission’s authority to promulgate multiple
ownership regulations. See United States v. Staver
Broadeasting Co.. 351 ULS. 192, 200 (1950).
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restructuring of the broadcasting
industry.*? Reflected in our decision to
adopt a transitional rule was the
awareness that for many years the
seven station rule served as the
centerpiece in our regulatory scheme.
Since its infancy, broadcasting has
operated under some form of national
ownership restriction. In this regard, the
seven station rule has played a
fundamental and vital role in creating
the industrial infrastructure of
broadcasting by affecting basic
economic decisions relating to the
development of the medium.
Furthermore, our decision to retain an
interim ownership limit reflected the
very real concern that it would be
extremely disruptive to both the
industry and the public should we find it
necessary, at some later date, to modify
our decision and attempt to return to a
stricter multiple ownership limitation. In
light of these considerations, we found
that the interim twelve station rule
would allow us to obtain the benefits of
group ownership while minimizing the
risks to our traditional policy objectives.

36. On reconsideration, we have
become increasingly aware of the
limitations of proceeding solely with a
numerical multiple ownership limit in
the event that there is rapid expansion
of group ownership in the wake of our
relaxing of the national multiple
ownership rules. As various parties
have argued throughout this proceeding,
a numerical approach may not give
appropriate consideration to wide
discrepancies in population coverage
because a station in the largest market
is deemed equivalent to a station'in the
smallest market for purposes of
ownership regulation, As a
consequence, relaxing the numerical cap
from seven stations to twelve stations
may provide an opportunity for a single
group owner to increase its audience
base substantially, particularly if
acquisitions are made in the largest
markets. A numerical cap does not
affect this type of restructuring. While
there is no evidence in the record that
would lead us to believe that such an
eventuality would necessarily have an
adverse result, we now believe that the
potential for this type of restructuring
warrants 8 more cautious approach. To
this extent, we now believe it advisable
to adopt an additional ownership limit
based on audience reach.

37. We do not believe, however, that
we should replace the numerical cap
with one based solely on audience
reach, Standing alone an aduience reach
limit may not prevent the acquisition of

\* Ropost and Onder at para. 110,

a tremendous number of stations in the
smaller markets. In this respect,
retention of a numerical limit may be
appropriate, consistent with our desire
not to sunset these rules, in order to
reduce the possibility of disruptive
restructuring in small markets where
opportunities for new entrants
principally exist. We also recognize that
the audience reach is an untested
regulatory mechanism as applied to
multiple ownership regulation. Retaining
the numerical limit will provide us with
an opportunity to gain experience with
this type of regulation without risking an
entire regulatory system should we find
that the audience reach approach proves
unworkable,*! Consistent with our
desire to proceed cautiously, we now
believe it appropriate to modify our
decision contained in the Report and
Order and adopt, in addition to a
numerical cap, a limit on multiple
ownership based on audience reach.

38. On reconsideration, we continue to
believe that the 12 station limit reflects a
reasonable balancing among a number
of factors including our concern over
potential adveérse restructuring of the
industry and our desire to capture the
benefits of increased group
ownership.*? Accordingly, we retain the
12 station limit established in the Report
and Order.*®

*! Indeed, the concept of a multiple ownatship
rule based on population coverage was proposed at
the time the seven station rule was adopted, but
was refected as being unworkable. See Report and
Order in Docket No. 8967, 18 FCC 288, 202 (1853). To
the extent the practicality of this approach has not
been proved. we believe that 'a month of
experience will be worth a year of hearings.”
American Airlines Ine. v. CAB, 359 F.2d 624, 633
(D.C, Cir.), cert. denied, 385 1).S, 843 [1966). In this
regard, wo agree that “perfection is attained by
slow degrees; it requires the hand of time.” Nationa/
Association of Regulatory Utility Ci fesioner, V.
FCC. No 83-1225, slip op. a1t 110 (D.C. Cir, June 12
1984), quoting Report and Order in CC Docket No.
78-72, 93 FCC 2d 241, 364 (1983 {Statement of
Commissioner James Quello, guoting Voltsire),

4% In this regard, we also note thal the 12 stution
limit represents a cautious reflection of the growth
In television stations since the seven station rule
was first adopted. See Report and Order at pars.
111. In addition. Group W, Cox and NBC all
proposed retention of a twelve station lmit in
combination with an sudience reach lmit. The
record also contains two Congressional proposals
which support a numerical limit. See S. 2002, gdth
Cang., 2d Sess. [1984): HL.R. 6134, 98th Cong., 2d
Sess. (1964),

3 In its Patition for Reconsiderotion, Hubbard
requests an exemption for broadcast facilities
operating primarily as terrestrial satellite television
stations from any numerical ownership limitation.
Hubbard notes that because satellite facilities
primarily rebroadcast the programming of parent
stations rather than originate programming. they are
now exemp! from the restrictions concerning Grade
B overlap contained in § 73.638{a}(1) [now
§ 73.3565(a)) of our rules. We are persuaded that
these facilities should be exempt from the multipls
ownership limitations as ameaded herein.

39, The parties in this proceeding huve
presented several proposals relative to
the appropriate audience reach
limitation for purposes of national
multiple ownership regulation.** In
addition, the record contains two
Congressional proposals which would
establish an audience reach limit,**
After reviewing the record in this
proceeding, we believe that the
maximum audience reach allowable fo:
the purpose of our rules should be an
amount no greater than 25 percent of the
national audience as calculated as a
percenlage of all Arbitron ADI
television households.*®

40. We recognize, of course, that the
selection of any particular reach num
necessarily involves some measure of
administrative subjectivity. We believe
however, that the 25 percent reach cap
adopted herein is a reasonable limit
given our traditional policy concerns
and in light of our expectations as to the
potential economic response of the
industry once the current seven slation
limit is relaxed.** We also find ample
support in the record for'adopting a 25
percent audience reach limit.*® In this
regard, not only does the 25 percent cip
offer administrative simplicity, but it
also represents a more cautious
approach when compared with other
proposals found in the record. Moreoves
an audience limit based on 25 percent of
the national audience has historically

44 Proposals for the basic audience reach
limitation filed by the parties in this proceeding »¢
as follows: (1) Metromedia (25 percent reach cap®
VHF stations with a 1otal reach of 35 percent
combined cap for VHF and UHF stations. Also
included was a 50 percent discount for independed
stationsk (2) Group W (27,5 percent reach cap for
VHF stations with a 30 percent total reach cap o
both VHF and UHF stations); {3) Taft {25 percen!
reach cap for VHF stations); (4) Cox {27.5 percen!
reach limit for VHF stations and 30 percent
combined reach for VHF and UHF stations). (5
Capital Cities (27,5 percent resch cap for VHT
stations and 30 percent reach cap for combincd
VHF and UHF stations): and (6] INTV (25 peroct!
reach cap for VHF stations with various options!

43 The proposed Senate bill would establish an
audience reach limit of 22.5 percent for all VIF
koldings arid an aggregate limit of 27.5 percent [of
combined VHF and UHF holdings. The proposed
House bill would create an audience reach cap of
percent for VHF owned stations and an aggres "'L_
30 percent reach limit for combined VHF and Ul
ownership. See S. 2063 and H.R. 6134, nA2 sup™

4% In this regard we note thal the Commission &
prgviously relied on Arbitron ADI market data @
udministering its rules. See, eg, Cable Televisiof
Report and Order; 36 FCC 2d 143 (1972). App- A
{significantly viewed stations}; 47 CFR § 73.655%
note 1 fmarket rankings for Prime Time Acceds
Rule).

A7 Soe Office of Communications of the Unit!
Church of Christ v. FCC, 707 F2d. 1413, 1437 (D4
Cir. 1982); NAACP v. FCC, 862 F.2d 993, 1001 (D€
Cir. 1982) (predictive judgments of murke!
developments are within the institutional
competence of the Commission),

4% See n 44 ond 45. supra.
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heen considered an appropriate
enchmark for the purposes of national
witiple ownership regulation.*® In
ddition, the 25 percent limit will temper
ramatic changes in the ownership
tructure by the larges! group owners in
he largest markels.5° Alternatively, the
maller multiple owners would be given
greater opportunity to expand.5?
ccordingly, we believe it is appropriate
o adopt an audience reach limit of 25
ercent of the national television
ndience as determined by ADI market
ankings, 52

'* See S.1333, 801h Cong. 1st Sess, (1947); To
mend the Communicotions Act of 1934: Hearings
elore the Subcomm. on Intorstate and Foroign
ominerce on 5. 1333, 80th Cong., 15t Sess. [1M7); 8.
25, 84th, Cong,. 2d Sess. (1956} Network
fancpoly: A Report for the Comm, on Intersiate
Wl Foreign Commerce, 8ith Cong., 2d Sess. [1956);
ut see Network Broodeosting: Report of the Comm.
n interstate and Foreign Commerce. 85th Cong., 2d
13, (1968} (Barrow Repori).
**1n this regard, the 10 largest group owners in
rms of Arbitron ADI andience reach uro as
pllows: Metromedia [23.89 percent): ABC (20,75
ereent ) CHS (20050 percent); NBC {19.79 percent);
'OMETCO/KKR (16.9 percent); Tribune {(14.51
ereenth: RKO (13,5 percont); Chris Craft (111
reent). Westinghouse {1012 percent): and Cox
5 porcent), See generally Television and Radio
#e. October 1. 1984 &t 83-806.
‘'By way of example, Toft Brondeasting
“porition currently owns seven television
atioes and cannot expand under the current seven
ation rule. Pursuant to the geaeral roles adopted
rein. Taflt would be able 1o acquire five additional
Ievision stations, provided that the stations were
irchased in markets whose combined audience did
texceed the 25 percent limit established herein.

7 note. however, that the audience reach

“ulations for Taft would necessarily involve

=sideration of the UHF discount, See n.56, infr.

** The uudience reach of entities having an

sership interest in n commercial television

ation will be calctinted by attributing to the

et the percentage of total ADI households found

#ech ADI market in which the owner hus a

necrcial television station. Initial determinations

0 0 group owner's total audience rench will be

lilated on the effective date of this order by

fllizing 1he latest Arbitron Market Index Guide.
* tal sudience reach of each group owner will
fecaliulated vpon each future acquisition.

The Commission will not approve any acquisition

it Ihe time that we consider the acqusition the

e already exceeds the limits established herein

:'l”- an a result of the acquisition, exceed the

“ence reach limit, We will not, however, require

"tilure once an acquisition has been approved.
“xample, o group owner that currently reaches
reent of the national audience may exceed this
2t some future time because of populstion

“ within the ADI markets. While such an
“rence would prevent the group owner from

ilting new stations, it would not be required to

“tany of its stations n order to comply with the
#rcent limit. Alternatively, group owners in
el with declining populations may, at some

T time, be in & position 10 acquire additional

“ilon stations while remaining at or below the
#reent audience reach limit.

We rec ognize that the Arbitron AD} system doos
#1his time provide television market data for
Fographic areas. including Alaske, Hawaii,

"0 Rico und other areas in the United States. An
~cant for a station in an area for which Arbitron
* #¢ not available will make a showing as 1o

“nte rench of its market. The Commission shall

41. In addition to proposing the
adoption of an audience reach limit,
several petitioners and responding
parties request that we give special
consideration to UHF stations by
manipulating the audience reach limit.*3
We now turn to a discussion of the
issugs pertaining to special treatment for
UHF television.

(a) UHF Discount

42. In the Report and Order. we made
no distinction between UHF and VHF
television stations for purposes of the
interim 12 staton rule. To the extent that
the Commission has long recognized the
need for a UHF/VHF distinction in its
multiple ownerships rules, we agree
with those petitioners who have asked
us {o reconsider this aspect of our
Report and Order. Reconsideration is
particularly appropriate given our
heightened concern with the possibility
of adverse restructuring of the industry.
In this regard, we note that the UHF
incentives in our multiple ownership
rules have become an integral part of
our regulatory framework.

43, On reconsideration, we find that
while there has been demonstrable
progress in the viability of UHF
television, the inherent physical
limitations of this medium should be
reflected in our national multiple
ownership rules. In this regard, we agree
with the UHF Comparability Task Force
which found that:

Due to the physical nature of the UHF and
VHF bands, delivery of television signals is
inherently more difficult at UHF, It should be
recognized that actual equality between these
Iwo services cannot be expected because the
laws of physics dictate that UHF signal
strength will decrease more rapidly with
distance than does VHF signul strength.®¢

Because the fundamental limitation of
UHF television involves its ability
physically to reach viewers, we believe
the audience reach limit adopted herein
is the more appropriate vehicle for
expressing or continued concern with
this medium. Indeed, each of the
petitioners addressing this issue
requested that any UHF distinction be
reflected by increasing the audience
reach limit.®s

then make a determination as to the spplicant's
lience reach consistent with the policy objectives
contained in this Memorandum Opinion and Order.

#3 See n A4, supro.

8 Comparability for UHF Television: Final
Report, September 1980 at 2. See ARoport and Order
in Gen. Docket No, 78-391, 90 FCC 2d 1121, 1124
(1982),

*% None of the petitions for reconsideration
request that & UHF/VHF distinction be made with
respect to the numerical cap. See 0,42 and 44, supro.
To the extent that the original UHF exemption to
the five station rule was granled to promoie the

44. While we agree with the
petitioners’ assessment as (o the need
for a UHF incentive within the context
of the audience reach limit, we donot
believe that the incentive should be
structured so as lo merely increase the
reach cap. Such an approach would not
sccurately represent the physical
handicaps confronting UHF television.
Consistent with the diversity objectives
expressed in our ownership rules, we
believe that a more appropriate
indicator of the reach handicap of UHF
stations is one that measures the actual
coverage limitation inherent in the UHF
signal. Therefore, with respect to the
audience reach limit adopted herein, we
believe that owners of UHF stations
should be attributed with only 50
percent of an ADI market's theoretical
audience reach to account for this
disparity, For example, the thearetical
ADI audience reach of the New York
market comprises 7.72 percent of all
television households. Under the system
adopted today, the owner of a UHF
station in the New York market would
be attributed with an audience reach of
only 50 percent of this amount which
equals 3.86 percentage points.>® We find
that the discount system adopted herein
properly reflects the Commission’s
historical concern with UHF television.
Furthermore, the discount approach
provides a measure of the actual voice
handicap and is therefore consistent
with our traditional diversity objectives.

(b) Minority Incentives

45. In the Report and Order, we
observed that the national multiple
ownership rules were not primarily
intended to function as a vehicle for
promoting minority ownership in

development of a new medium, we belleve that
continuation of the dicholomy with respect to the 12
station cap is no longer appropriate. In the context
of this proceeding: retention of the UHF/VHF
distinction with respect to the audience reach limit
Is primérily a reflection of the physical reach
limitations of UHF service as compared with VHF
television. We also note that the discount system
will reduce the possibility of erosion of the
tremendous progress made by UHF television to
date,

¢ Using the example cited above [see n,51,
supra), Talt currently owns two UHF siations
whose audience reach equals 4.72 percent of the
national audience. Under the discount approach,
only 50 percent of this amount, 236 percenlage
points, would be attributed to Taft for the purpose
of calculating its total sudience reach limit. As &
result, Taft's current portfolio would amount to 6,71
percent of the national sudience as opposed to 9.07
percent in the absence of the di t. Applying the
discount to its present station portfolio would allow
Taft to increase {ts combined audience reach by at
least 18.29 percentage points If it acquires all VHF
stations. We also note that the UHF discount
applies to future acquisitions. As a consequence, if
Talt chooses to #cquire additional UHF stations. its
growth potential is correspondingly increased.
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broadcasting. In this regard, we noted
that the Commission has instituted
various policies such as tax certificates,
distress sale benefits and lottery
preferences to promote minority
ownership in communications.®” We
continue to believe that these policies,
as opposed to our multiple ownership
rules, should serve as the primary
mechanisms to promote minority
ownership in television and radio
broadcasting. We recognize, however,
that our national multiple ownership
rules may, in some circumstances, play
a role in fostering minority ownership.
Thus, while it would be inappropriate to
retain mutiple ownership regulations for
the sole purpose of promoting minority
ownership, we now believe that a
minority incentive should be included in
the rules adopted by our action today.
Accordingly, we are adopting rules
today which permit group owners of
television and radio stations 1o utilize a
maximum numerical cap of 14 stations
provided that at least two of the stations
in which they hold cognizable interests
are minority controlled. Group owners
having a cognizable interest in at least
one minority controlled television or
radio station may utilize a maximum
numerical cap of 13 stations. Extending
this policy to the audience reach limit
for television, we believe that a group
owner having cognizable interests in
minorify controlled television stations
should be allowed to reach a maximum
of 30 percent of the national audience,
provided that at least five percent of the
aggregate reach of its stations is
contributed by minority controlled
stations.®®

46. A question arises as to the proper
definition of a minority owned station
for the purpose of our multiple
ownership rules. In this regard, we note
that the Commission has adopted
different standards of minority control
depending on the mechanism used to

1 See Policy Stotement aod Natice of Propossd
Rulemaking in Gen. Docké! No. 82-797, 92 FCC 2d
840 (1882 Statemen! of Policy an Minority
Ownership of Broodeasting Focilities, 68 FCC 2d
979 (1979% Advisory Committee on Allernative
Financing for Minority Opportunities in
Telecommunicetions Strotegies for Advoncing
Minority Ownership in Telecommunicotions (May
1962).

8 We believe that the five percentage point
increase is an appropriate incentive 0 encouruge
minority ownership in television broadcasting and
note that (1 has been suggested elsewhete as well.
Seo HR. 6134, 98th Cong., 2d Sess. (1984), See afso
S, 2002, fith Cong., 2d Sess. {1964). It should be
noted that the minority incantive adopted herein
will be applied 10 # group owner's aggregate
audhence reach, the calculation of which would be
already include the effects of any UHF discounts.

foster its minority policies.*? In the
conlext of the multiple ownership
policies, we believe that a greater than
50 percent minority ownership interest
is an appropriate and meaningful
standard for permitting increases to the
rules adopted herein.®?

2. Radio

47, On reconsideration, we continue to
believe that our decision in the Report
and Order as applied to radio was
correct.®* Only NBMC requests review
of our decision, arguing that the
Commission should eliminate the
distinction between AM and FM and set
a numerical limit at 14 stations per
owner. Referencing its reply comments,
petitioner claims that the AM/FM
distinction “probably" encourages co-
ownership of AM and FM station in the
same local market. NBMC argues further
that eliminating the AM/FM distinction
will increase local diversity by
eliminating incentives for creating local
combinations.®? The petitioner presents
no evidence to support its contention
that the distinction between AM and FM
in our ownership rules actually
encourages local co-ownership of radio
stations. Moreover, we note that it is our
local rules that play the most significant
role in permitting AM/FM combinations.
In this regard, we do not deem it
advisable to reevaluate our previous
decisions with respect to our local rules
on the record now before us.** We
recognize that growth of FM service has
made it a viable competitor in the
marketplace. We do not believe it
appropriate at this time, however, to
eliminate the AM/FM distinction as
contained in our national multiple

A% Sae Policy Statment and Notice of Propesed
Rulemaking in Gen. Docket 82-782, .57, supra, al
para, 10, g

*9The Commission has instructed the staff to
prepare for its early consideration a Notice of
Proposed Rule Making which examines the
interaction between the minority incentives adopted
by this Orderand the broadcast ownership
attribution rules. In particular, under the single
majority shareholder rule, a 40 percent stockholder
of a broadcast license is not attributed with that
interest under our multiple ownership rules if &
majority of the licensee's stock is held by « single
majority shareholder. See 47 CFR 73,3555 NOTE
2(b). The proposed Notice of Proposed Rule Making
will explore this aspect of the attribution rule in
light of the minority incentive adopted herein.

“1 We note, of course, that the Order which
stayed the effective date of the Report and Order
did not apply to radio broadcasting See n S, supro.

“2In this regard, we note that if 8 non-lcensoo
files & mutvally exclusive application for either the
AM or FM station, it would receive an advantage
for diversification under the Commission’s stundurd
comparative criteria. See Policy Stotement on
Comparotive Broodcost Hearings. 1 FCC 2d 303
(1965).

43 Sen Momorandum Opinion amd Order in RM
3401, FCC 82-113, 51 R.R. 2d 449 (1682} Second
Report and Order, 50 FOC 2d 1040 (1975)

ownership rules, particularly in light of
our recent decision With respect 1o new
FM allocations.®* Finally, we note that
limiting the total number of AM and FM
radio stations that may be owned by &
single entity to 14 amounts to a de facto
return to the seven station rule with
respect to aggregate number of radio
stations that may be owned by a single
entity. Even assuming, arguendo, that
elimination of the AM/FM distinction
would provide radio breadcasters with
greater choice in their broadcast
acquisitions, there is no evidence in the
record to support a return lo' a maximun
14 station limit.°® In this regard, we
believe a more appropriate approach
would be to retain the regulatory
distinction between AM and FM at this
time, %9

48. NBMC has also requested that we
eliminate the sunset provision as
applied to radio. Consistent with our
discussion, /nfra, we believe that the 12
station limit for radio should not
terminate automatically in six years.

3. Elimination of Automatic Sunset

49. The Report and Order, established
a six year transition period for the 12
station numerical limit for both radio
and television. On reconsideration, we
find it inadvisable to terminate the
ownership regulations adopled herein
automatically at the end of six years.
We continue to believe that it is
appropriate to proceed cautiously in
relaxing rules that affect such a vital
aspect of the broadcasting industry.
Virtually all parties on reconsideration
agreed that the automatic termination of
the multiple ownership rule is not an
integral part of relaxing the seven
station rule, We agree and find that an
automatic sunset of our ownership rules
is unnecessary to achieve our policy
objeclives.

¢4 See Raport ond Order in BC Docket 80-20, 5
R.R. 2d 1550 (1883).

88 Sow Report and Order ot para. 34,

" In this regard we note that there is now belor
the Commisaion a Petition for Rule Making (RM-
3567), filed by Hyman Coldin on October 22. 1973
To the extent that petitioner requests us Lo exsoi
the multiple ownership rules as applied to radic
broadcasting, his request has already been
accomodated with the subsequent adoption of the
Notice in the instant proceeding. The petition=r.
howover, also urges that Commission amend ils
rules by restricting combined AM/FM ownership ¥
o maximum of 7 stations. As noted above, the
record in this procecding supports a reiaxation of
the multiple ownership rules for radio rather than
the impaosition of more restrictive regulations
Therefore, ta the extent the petitioner urges us 19
ndopt & specific numerical cap for radio
broademting. we believe that the Petition for Rulr
Making should be denied.
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Conclusion maximum of 30 percent of the national adopted for television will minimize the

50. On reconsideration, we affirm the
conclusion contained in the Report and
Order that, as a policy matter, the total
elimination of a presumptive national
ownership rule would benefit the public
interest. We are convinced that the
repeal of the seven station rule would
not contravene our traditional policy
objectives of promoting diversity and
preventing undue economic
concentration.

51. While we continue to recognize the
importance of enhancing diversity, we
reject the notion that we must consider
diversity to the exclusion of other
important considerations in assessing
the need to retain a national multiple
ownership rule. Rather, in determining
Ihe approach which best serves the
public interest, our responsibility is to
balance considerations of diversity with
other important regulatory goals.

52. While repeal of the seven station

ule is warranted as a matter of policy,
we recognize that the rule has been an
integral part of our regulatory
framework for many years. In this
regard, our objective is to permit a
reasonable amount of expansion of
proup ownership immediately but not to
reale the danger of an abrupt and
disruptive restructure of the national
roadcasting industry, To achieve this
bjective, we reaffirm our decision to
tlax the numerical cap to permit the
wnership of 12 AM, 12 FM and 12 TV
tations by single person and in addition

Hablish an audience reach cap which

vould limit the aggregate ownership
nlerests in TV stations to those which
enetrate 8 maximum of 25 percent of
l'e national audience as measured by
Abitron ADI market rankings.
foreover, due to the physical
imiations of UHF signals, we will
ftribute owners of UHF stations with
nly 50 percent of their theoretical ADI
tach. Broadcast facilities operating
imarily as terrestrial satellite

levision stations will be exempl from

0ih the numerical and audience reach
mils adopted herein.

53. While our multiple ownership rules

't not the primary vehicle by which we

Hectuate our policy to promote
inority participation in the broadcas!
??lmiry. we believe it appropriate to

*e cognizance of this palicy by

topting rules which encourage

fority ownership. Accordingly, we

Wlincrease to 14 the numerical station

“hership limitation for persons

”x"'finsz cognizable interests in such

hority owned and controlled

“adcast stations. With respect to the

“4ience reach limit for television, a

“lion owner will be allowed to reach a

audience, provided that at least 5
percent of the aggregate reach of its
stations is contributed by minority
controlled stations. For the purposes of
the rules adopted herein, minority
control shall be defined as a station
having greater than a 50 percent
minority ownership. Finally, on
reconsideration, we have decided that it
is inappropriate for us to eliminate the
national multiple ownership rules
automatically after a fixed six year
period.

Implementation

54. Because the Congressional
moratorium does not apply to the radio
aspect of our Report and Order, the
rules adopted herein as they affect radio
broadcasting will become effective 30
days after publication of this
Memorandum Opinion and Order in the
Federal Register. As applied to
television the rules adopted herein shall
become effective April 2, 1985.%7

Regulatory Flexibility Analysis
I Need and Purpose of the Rule

55. While we continue to believe that,
as a policy matter, there is no need for
national multiple ownership regulations
in order to promote our traditional
policy objectives, we have retained the
above stated ownership rules in order to
avoid potential adverse restructuring of
the industry.®® In this regard, our
objective is to permit reasonable
expansion so as to capture the benefits
of group ownership while avoiding the
possibility of potential disruptive
restructuring of the national broadcast
industry.

1l. Summary of Issues Raised By Public
Comment in Response to the Initial
Regulatory Flexibility Analysis

56. As observed in the regulatory
flexibility analysis for the Report and
Order, a relaxation of the seven station
rule would have no adverse effect on
small business. Moreover, the combined
numerical and audience reach caps

*7 The Congressional motstorium prevented
implementation of the television aspects of the
Report and Order prior 1o April 1. 1865 or 60 days
after reconsideration, whichever is later. The date
of the adoption of this Memor Opinion and
Order is Decembeor 19, 1984, thereby moking April 2
1985 the later of the two dates, In addition. section
553{d) of the Administrative Procedure Act requires
publication of a substantive rule to be not less than
30 days before Its effective date. 5 US.C. 553(d)
(1982). The April 2, 1985 implementation date we
adopt herein is in conformunce with the procedural
requirements of this statute,

** We note that a final Regulatory Flexibility
Analysis was inadvertently omitted from the Report
and Order. A finul Regulatory Flexibility Analysis
for the Report and Order appears in Appendix B.

potential for harmful restructuring that
could possibly have accompanied a
immediate repeal of the rule. In addition,
the minority incentives adopted herein
will assist small minority businesses.
The UHF discount may also provide
greater investment into UHF stations
that often are smaller enterprises.

i1, Significant Alternatives Considered
and Rejected

57. Issues concerning the various
policy options were addressed
sufficiently in the Regulatory Flexibility
Analysis for the Report and Order. We
believe that the more cautious approach
adopted herein will reduce the potential
for adverse restructuring of broadcast
industry. Similarly, the cautious
approach adopted herein will also
reduce the potential for adverse effects
with respect to small businesses.

58. Accordingly, it is ordered, That the
petitions for reconsideration filed in this
proceeding are granted to the extent
indicated herein, and in all other
respects, pects, are denied.

59. It is further ordered, That Part 73
of the Commission's Rules and
Regulations is amended, as set forth in
Appendix A. The rules adopted herein
for radio broadcasting shall become
effective 30 days after publication of this
Memorandum Opinion and Order in the
Federal Register. The rules adopted
herein for television broadcasting shall
become effective April 2, 1985,

60. It is further ordered, That the
Petition for Rule Making filed by Hyman
Goldin (RM-3567) is hereby denied.

61. It is further ordered, That FCC
Forms 301, 314 and 315 will be amended
by separate Commission action in
accordance with the provisions of this
Memorandum Opinion and Order.

62. It is further ordered, That the
Secretary shall cause a copy of this
Memorandum Opinion and Order to be
printed in the FCC Reports.

63, Authority for the actions taken
herein is contained in sections 4 (i) and
{j). 301, 303, 308, 309 and 405 of the
Communications Act of 1934, as
amended.

64. For further information concerning
this proceeding, contact David L.
Donovan or Laurel R. Bergold, Mass
Media Bureau, (202) 632-7792.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications CommIission.
William J. Tricarico,

Secretary.
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PART 73—|AMENDED]

Appendix A

Part 73 of Chapter 1 of Title 47 of the
Code of Federal Regulations is amended
as follows:

1. In Subpart H, § 73.3555, paragraph
(d) is revised to read as follows:

§73.5555 [Amended]

{d)(1) No license for a commercial
AM, FM or TV broadcas! station shall
be granted, transferred or assigned to
any party (including all parties under
common control) if the grant, transfer or
assignment of such license would result
in such party or any of its stockholders,
pariners, members, officers or directors,
directly or indirectly, owning, operating
or controlling, or having a cognizable
interest in, either:

(i) more than fourteen (14) stations in
the same service, or

(i) more than twelve [12) stations in

the same service which are not minority-

controlled.

(2} No license for a commercial TV
broadcast station shall be granted,
transferred or assigned to any party
(including all parties under common
control) if the grant, transfer or
assignment of such license would result
in such party or any of its stockholders,
partners, members, officers or directors,
directly or indirectly, owning, operating
or controlling, or having a cognizable
interest in, either:

(i) TV stations which have an
aggregate national audience reach
exceeding thirty (30) percent, or

(ii) TV stations which have an
aggregate national audience reach
exceeding twenty-five {25) percent and

~which are not minority-controlled.

(3) For purposes of paragraph (d) of
this section:

{i) “national audience reach” means
the total number of television
households in the Arbitron Area of
Dominant Influence (ADI) markets in
which the relevant stations are located
divided by the total national television
households as measured by ADI data at
the time of a grant, transfer or
assignment of a license. For purposes of
making this calculation, UHF television
stations shall be attributea with 50
percent of the television households in
their ADI markef. Where the relevant
application forms require a showing
with respect to audience reach and the
application relates to an area where
Arbitron ADI market data are
unavailable, then the applicant shall
make a showing as to the number of
television households in its market.
Upon such a showing, the Commission
shall make a determination as to the

appropriate andience reach to be
attributed to the applicant.

(ii) "TV broadcast station" or "TV
station" exclude stations which are
primarily satellite operations.

(iif) “minority-controlled” means more
than 50 percent owned by one or mare
members of a minority group.

(iv) “minority" means Black, Hispanic,
American Indian, Alaska Nalive, Asian
and Pacific Islander.

2. In Subpart H, § 73.4265 is removed.

Appendix B.—Regulatory Flexibility
Analysis for the Report and Order
Adopted July 26, 1984

L Need for and Purpose of Rule

1. The purpose of the Commission's
national multiple ownership limitations
has been to promote diversity of
program service and prevent undue
economic concentration in broadcasting.
After reviewing an extensive record in
this proceeding, we conclude that these
regulatory constraints are no longer
necessary to accomplish these goals. We
find that the appropriate geographic
market for diversity analysis is
primarily local and our local multiple
ownership rules, which are unaffected
by the Report and Order, are the rules
which are designed to promote diversity
in that geographic market. We also find
that the relevant product market, the
information services market, has
undergone expotential growth since the
adoption of the seven station rule; it
includes both a large number and broad
variety of mass communications
sources. Thus, even assuming that the
information services market is a
national one, it is sufficiently diverse so
as 1o be unaffected by the transitional
relaxation and subsequent elimination
of the seven station rule prescribed by
the Report and Order. Moreover, we
note that there ae diversity benefits to
group ownership through the production
of quality public affairs programing and
new programing. Furthermore, the
record establishes that there is no
danger of excessive economic
concentration in the relevant
competitive markets and that there are
potential efficiency gains from repeal of
the rule. We also find that repeal of the
rule will adversely affect minorities and
that there are other more appropriate
vehicles for achieving the Commission's
objectives with respect to minority
ownership.

2. We conclude thal the seven station
rule is no longer necessary to promote
our traditional policy concerns of
viewpoint diversity and economic

competition. We note, however, that if

the rule were repealed immediately and
in its entirety a significant restructuring
of the broadcast industry may occur,
While the record contains no evidence
of potential harm from the ownership
changes that would be made possible by
immediate repeal of the rule, out of an
abundance of caution, we will establish
a transitional limitation for a period of
six years during which multiple station
ownership in each broadcast service
will be capped at a numerical limit.

II. Summary of Issues Raised by Public
Comment in Respanse to the Initial
Regulatory Flexibility Analysis,
Commission Assessment and Changes
Made as a Result

3. In the Notice we stated that
modifying the seven station rule would
have a direct and immediate impact
upon only a limited number of entities.
because few station owners are at or
near the “seven station' limits. Nothing
in the record causes us to alter this
observation and consequently we
continue to believe that the immediate
and direct effect of a relaxation of (he
seven station rule would not be
significant with respect lo the majority
of broadcasters.

4. We also stated in our Initial
Regulatory Flexibility Analysis that
over a period of time, those entities that
have not yet reached the seven station
limit could be expected to increase thelr
station portfolios. As a result, we noted
that a relaxation of the seven station
rule may facilitate the ability of small
businesses to obtain new capital from
investors desiring equity participation it
broadcasting. The evidence contained in
the record in this proceeding supports
this observation.

5. In our initial analysis. we observed
that relaxation of the seven station rule
may allow small entities to enter into
program production and related areas
through the realization of efficiencies
found in larger enterprises. Evidence
contained in the record supports our
analysis that relaxing the seven station
rule may provide these entities with &
sufficient audience base where they
may be able to commence program
production by themselves or in
conjunction with other group owners.
With respect to increased efficiencics.
the record contains evidence supporting
the proposition that group ownership
can foster greater efficiencies with
respect 1o news gathering, editorializing
and public affairs programming, and (b
development of independent
programming by regional or ad hoc
networks. We note, however, that whil¢
these and other efficiencies are
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probable, it is difficult to assess how
significant they might be in light of the
constraints imposed by the current
regulatory ceilings. In this regard, the
ability to utilize previsously untapped
effeciencies of group ownership may be
refllected in station prices. If this were
the case, station prices could rise
because efficiencies would increase
their value to group buyers. These is no
hard evidence in the record, however,
that station prices are likely to rise
significantly. The theory that greater
efficiencies of size may exis! at some
level above seven stations is consistent
with the pesition of those commenters
who argued that larger group owners
could more easily form ad hoc networks.

6. In reaching our decision, we also
analyzed the potential anticompetitive
eifects that could possibly accompany a
maodification of the seven station rule.
Regarding the possibiltity of a
competitive harm, we adopt the
conclusion of the Department of Justice,
the agency entrusted with the
enforcement of the antitrust laws, that
elimination of the seven station rule will
have litle adverse competitive effects in
any market, and that license transfers
involve on significant competitive risk
simply because they result in common
ownership of more than seven stations
in a broadcast service. Specifically, we
note that elimination of the rule will not
adversely affect local spot advertisers,
national advertisers or independent
program producers.

7. Our initial analysis noted the
potential impact on other small entities
such as station brokers, those involved
in financing broadcast stations and
suppliers to broadcasters. Nothing in the
record controverts our initial analysis
that the turnover of stations and new
station start-ups may create new or
additional business for these entities.
On the contrary, there is evidence in the
record indicating that relaxing the rule
of sevens may lead to increased equity
Investment in broadcasting.

_ 8. In summary, the evidence contained
in the record supports the conclusion
that the rule of sevens should, after a
Iransitional period, be completely
tliminated. Specifically, there is no
Persuasive evidence to indicate that
small businesses, as a class, would be
iffected adversely by a transitional
felaxation and subsequent elimination
of the seven station rule. On the

tonirary there is every reason to believe
b1 the modification of the seven

Hation rule adopted by the Report and
Order would have a positive effect on
‘mall business organizalions.

L. Significent Alternatives Considered
and Rejected

9. The Notice in this proceeding
proposed a consideration of a wide
variety of regulatory opticns ranging
from complete elimination of all national
multiple ownership regulations to
relaxing the seven station limit.
Evidence in the record supports a
complete elimination of the national
multiple owership rules for both radio
and television. To the extent that a
repeal of all national multiple ownership
rules would have no adverse
competitive impacts, we believe that
relaxing the multiple ownership rules at
some level short of total repeal will
likewise have no adverse competitive
consequences, In additon, there is no
persuasive evidence in the record
justifying differential treatment of the
networks for the purpose of national
multiple ownership restrictions. In this
regard, the record does not demonstrate
that small business will be uniquely
disadvantaged by either a total repeal of
the national multiple ownership rules or
by a relaxing of the seven station rule.

10. As observed above, we have
retained an interim 12 station ownership
limit. In this regard, any potential
adverse affect on small businesses that
could possibly accompany an immediate
repeal of all multiple ownership rules
will be minimized. We note, however,
that the record contains no persuasive
evidence of any potential harm to small
bulm'nesscs from complete repeal of the
ruje.?

Separale Statement of Commissioner Mimi
Wayforth Dawson Concurring in Part

In Re: Amendment of Section 73.3555 of the

Commission’s Rules (Seven-Station Rule)
In my dissent to the Commission’s original

ision in this proceeding, 1'proposed a
relatively simple plan for replacing the
Commission’s seven-station rule with a rule
based on a percentage cap of the national
television audience. Amendment of § 73,3555
of the Commission’s Rules, — F.C.C, 2d
—— (1984} (Dawson, C,, dissenting), [
believed that a percentage cap was a sound
approach which would have withstood both
legal and legislative muster.

The instant decision adopts such a
percentage cap, which I support
enthusiastically, However, this decision also
includes aspects which 1 support much less
enthusiastically. For example, it not only
retains a 12-station cap for radio but also
deletes the six-year sunset for the radio cap
adopled in the original order. Likewise, this
decision relains a 12-station limitation on
television ownership even though I continue

A,

! The abave Regulatory Flexibility Analysis

applies to thie Roport and Order in this proceeding
which was adopied by the Commission on July 26,
1984, The Regulatory Flexibilty Analysis for the
Meaorandhum Opinion ond Order appears in
poragruphs 55 10 57 of the main text,

to believe that a numerical cap handicaps
virtually all non-network group owners in
their ability to compete with the established
networks since those group owners will
almost certainly reach the numerical cap long
before they reach the percentage cap.

Perhaps most unfortunately, this decision
adopts separate caps for minority ownership,
and I can only concur in the adoption of thess
provisions. I do not believe that the
Commission’s national ownership rules are
the proper vehicle to provide incentives for
minority ownership. If the Commission’s
concern is the concentration on a nationwide
basis of too much ownership in any one
entity’s hands, I do not see how thal
concentration is in any way ameliorated by
the race of tha! enlity’s owners.

Separale Statement of Commissioner Dennis
R. Patrick Dissenting in Part

In re: Amendment of Section 73.5555 of
Commission’s Rules relating 1o Multiple
Ownership of AM, FM and Television
Broadcast Stations.

For the most part, I support this item. On
reconsideration, the overwhelming weight of
the comments suggested that the Commission
adopl an even more cautions approach 10
relaxation of our multiple ownership rules
than thal in our initial decision. The
Commission bas, in my opinion, made an
appropriate adjustment to reflect those
concems,

I dissent in part, however, to thal portion of
the decision that sets two different national
ownership rules based on race, for the
reasons se! forth below.

I am a strong supporter of our efforts to
foster minority ownership. 1 believe that our
comparative hearing process, in which we
use criteria recognizing the important
contribution which minority ownership and
integration into management can make to
diversity in the marketplace of ideas. is o
positive model in this regard.

1 am unsure, however, that national
ownership rules are the proper vehicle to
attempl to structure incentives for minority
ownership. Our national ownership rules are
concerned with ensuring that no single
individual controls access to too large o
segment of the American public. Surely this is
not an issue that turns on race. If the public
interest is threatened by concentrating
ownership of 14 stations in a single owner,
how is that threat obviated by the race of
that owner?

Our minority ownership policies. on the
other hand, are designed to maximize
diversity among broadcast licensees—bat
subfect to the same national ceiling. I believe,
therefore, that we should set a single national
ownership ceiling and then work, within the
constraints of that limil, 1o foster minority
ownership of broadcast stations.

1 note, in this regard. that the Commission
concluded in our initial decision in this
matter that the national multiple ownership
rules were an improper vehicle to promote
minority ownership. I find little in the
majoritys decision or in the record 10 support
a reversal of this position.

Even assuming that our national ownership
rules should be used to facilitate minority
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ownurship, however. I must still dissent in
part to the majonity's plan, I believe that this
Commission, like any other government body,
should use racial classifications in granting or
denying civil rights only In a manner which
bears a direct and necessary relationship 1o
the interest at issue—here, promoting
diversity of viewpoints. Under the majority’s
plan, the nexus between the use of racial
classifications and the promotion of diversity
interpsts is 100 tenuous,

Under the majority’s scheme, the right to
purchase broadcast stations over the
established ceiling turns upon the race of the
proposed owners alone. No further showing
is required with respect to how these now
owners may confribute to diversity. No
concern is given as to whether the 51%
minority owners will exert any influence on
the station's programming or will have any
conltrol at all,

I believe that this Commission would be
better advised to proceed on a case-by-case
waiver basis. For example, the Commission
might grant waivers of its 12 station/25%
reach ownership celling, to maximum of a 14
station/30% reach limit, upon & showing by
an applicant that the scquisition would
contribute to diversity, In evaluating such
spplications the Commission could evaluate
numerous factors in addition o race, just as
we do in the comparative process—including
such factors as integration of the minority
owners into management or their
participation in other influential roles (e.g.,
silting on the board of directors), the filling of
other key managerial positions with minority
employees, proposed programming,
involvement in local minority organizations,
ete, In addition, we could focus on the
amovnt of minority ownership, etc. In
addition, we could focus on the amount of
minority ownership, thereby avoiding a rigid
requirement of 51% which may well render
the majority’s plan ineffectual in practice.

Such a process would allow the
Commission to focus on whether our
compelling interes! in promoting diversity of
viewpoints is furthered. And it would avoid
the Commission’s granting of preferences
based solely on race without regard to
whether diversity will be furthered.

Under its present form, however, | cannot
volte for the Commission’s plan. Accordingly,
I dissent in part.

[FR Doc. 85-2751 Filed 1-31-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 81-741; RM-3727; RM-3876;
FCC 84-529]

Rules To Authorize the Transmission
of Teletext by TV Stations;
Amendment

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: Action taken herein
addresses sixteen petitions for

reconsideration filed with respect to the
Commission's Report and Orderin BC
Docket 81-741. That Report and Order
authorized television stations to
transmit teletext signals and established
regulations for teletext services and
technical operations. Petitioners
collectively raise issues concerning six
aspects of this authorization: (1) the
definition of teletext, (2) authority for
public broadcasters to operate
remunerative services on the text
channels of the line 21 caption system,
(3) public service obligation associated
with sections 312(a)(7) and 315 of the
Communications Act, as amended, {4)
regulation of private and common
carrier teletext services, (5) cable
retransmission of teletext, and (6) the
date the rules were made effective. The
request to allow public broadcasters to
operate remunerative services on the
text channels of the line 21 caption
system is granted. The Commission
granted the NAB's request to preempt
state regulation of common carrier
teletext service insofar as it affects
entry in a separate decision BC Docket
82-536 (Memorandum Opinion and
Order, 49 FR 19659, adopted April 26,
1984). The Commission also deferred
action on the limited issue of whether to
require cable systems to carry teletext
that is related to the main program
service and indicated that it would
decide this question at the time it
addressed a similar issue in the TV
aural subcarrier proceeding (Docket
21323), Reconsideration is denied with
respect to all other issues as petitioners
fail to demonstrate any other error or
omission in the Report and Order so
material as to warrant alteration of the
Commission’s action in this matter.
EFFECTIVE DATE: March 4, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Alan Stillwell, Mass Media Bureau, (202)
632-6302.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.

Memorandum Opinion and Order

In the matter of Amendment of Parts 73 of
the Commission’s Rules lo Authorize the
Transmission of Teletext by TV Stations: BC
Docket No. 81-741, RM-3727, RM-3876.

Adopted: November 8, 1984,

Released: January 24, 1985,

By the Commission: Commissioner Rivera
dissenting in part and issuing a statement at
a later date.

1. The Commission has before it the
“Petitions for Reconsideration” filed by
sixteen parties in response lo its action

authorizing broadcast television stations
to operate teletext services, Report and
Order, 48 FR 27054 (published June 13,
1983).! The petitioners seek
reconsideration of our policy decisions
in the following six areas: (1) The
definition of teletext, {2) authority for
public broadcasters to operate
remunerative services on the text
channels of the line 21 caption system,
(3) public service obligations associated
with section 312(a){7) and 315 of the
Communications Act, as amended, (4)
regulation of private and common
carricr teletext services,® (5) cable
refransmission of broadcast teletext,
and (6) the dale the rules were made
effective.® These issues will be treated
in turn,

Teletext Definition

2. Four petitioners request that the
definition of teletext be expanded to
permit transmission of material not
intended for, or related to, visual display
purposes.® The petitioners believe that
there is no reason to delay authorization
of non-display data transmissions. They
state that the Commission should move
forward in this proceeding to allow the
widest possible use of teletext
technology. Geller, et al. (Geller) states
that the Commission is repeating the
case of FM subcarriers where for years
it "unnecessarily restricted subcarrier
transmission to ‘broadcast-type’
transmissions.” The National
Association of Broadcasters (NAB)
argues that the current definition poses
another unnecessary obstacle to the full
development of teletext. It states that
the market should decide whether other
services are a proper use of this
technology. The Public Broadcasting
Service (PBS) does not agree with the
Commission's view that teletext is
generally understood to be only a visual
display medium. The submissions of
other parties that addressed this issue,

' Eleven parties also submitted responses eithes
supporting or opposing the reguests for
reconsideration, and five parties filed replios o the
respoases. A complote list of the parties filing
petitions, responses /oppositions, and replies on an)
aspect of telotext reconsideration and lists of the
porties participating on wach of the major issues
requested for reconsideration are provided in
Appondix A.

£ The Commission decided one aspect of the
common carrier services issue. that of whether to
preemp! state rogulation of leletext common corric!
sorvices, in 4 separute sction. See para, 22, infro.

* Geller, of o/, also requentod that the Commission
consider requiring teletext capability In new color
television receivers, As this request is beyond (he
scope of this proceeding and the agtion in the
Report ped Orcler, it is being denied without
discussion.

* Exnmples of non-display uses include
transmission of video games. raw datu (consumer O
commerciai), and computer software,
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including those filing responses, offer
similar arguments for expanding the
definition.

3. The petitioners’ arguments and
statements for expanding the definition
of teletext are essentially the same as
those that the Commission considered
and rejected in the Report and Order.®
in establishing the definition for teletext,
the Commission sought to provide
authority for the widest possible range
of applications and services that is
within the generally understood concept
of teletext as a visual display medium.
Thus, teletext was defined as a data
system for the transmission of texiual
and graphic information intended for
display on viewing screens. This
definition was expanded slightly to
allow transmission of data signals that
are useful to widen and enhance the
usability of the teletext information in a
non-display context. We continue 1o
believe that petitioners’ requests are
beyond the scope of this proceeding and
that there is no basis for changing the
definition of teletext adopied in the
Report and Order. Nevertheless, the
Commission wishes lo reiterate that in
limiting teletex! to essentially display
purposes, it did not take a position on a
more generalized authority that would
permit other kinds of data signals on the
vertical blanking interval (VBI).*

Remunerative Services by Public
Broadcast Stations

4. In its petition, the University of
Wisconsin System (UWS), the licensee
of noncommercial station WHA-TV,
requests that the Commission extend to
public broadecasters the autharity to
operate “for profit” or remunerative
services on the two tex!t channels of the
line 21 caption system.” UWS currently
provides a full-time news, weather and
public service announcement service for
the hearing impaired on one channel
and a farmfagribusiness service on the
other. In support of its request, UWS

* Roport and Order at paras. 9. 10, and 44,

* The Commission initiated a separate proceeding
1 consider uuthorization of data signals on the VBI
7 a Notice of Proposed Rule Making, adopted on
5&‘.““‘"’ 15,1964 (49 FR 10566, published March 21,

! In the Notice, the Commission had sed to
ke line 21 of the VBI available for ona
#neral basis, This would have allowed ali forma of
Wietext, including the current caplion system, to be
runsmitted on line 21 and would have granted
tuthority for public broadcasters to offer
rmuncrative services on line 2t using either
"eloxt technology or the existing caption system
wiih its two text channels. After reviewing the
feoord on this praposal, the Commission decided to
mixhold the gesweral authorization of leletext on
tioe 2y for a perfod of five years, after which it
“old reconsider its policy on this issus. The effect
¥z 1o ullow non-commercial broadcasters to
“prinle remunerative services on teletext, hut not
n the toxt channels of the line 21 system.

submits that sponsorship income would
help continue these services and
facilitate their eventual transfer to
teletext delivery.

5. PBS and the National Captioning
Institute (NCI) indicate their support for
the basic concept of UWS's proposal,
which is that public broadcasters be
allowed o operate remunerative
servives on the two line 21 system text
channels. However, they disagree with
UWS's suggestion that this policy be
implemented through a change in the
text of § 73.682 of the Rules.® PBS offers
the opinion that commercial services
can be transmitted on the line 21 system
by noncommercial stations under the
exisling rules.? PBS is concerned that
the changes suggested by UWS would
allow teletext on line 21, NCI shares this
concern and emphasizes the view that
the Commission should continue to
preclude teletext from line 21. It suggests
that the reliefl requested by UWS be
provided through an interpretation of
the rules that would simply state that
§ 73.621(e) does not apply to use of line
21. In its reply, UWS acknowledges the
statements of NCI and PBS and
withdraws its petition to the extent that
it sought to extend teletext authorization
to line 21. It lets the petition stand in
seeking clarification of the applicability
of § 73.621(e) to use of line 21 text
facilities.

6. The Commission agrees with the
petitioners that it would serve the public
interest to allow public broadcasters to
operate remunerative services on the
text channels of the line 21 caption
system. Such authority for public
broadcasters would be consistent with
the Commission's policy allowing them
to use their teletext facilities on a
remunerative basis as an altermative
source of financing and would not be
expected to inhibit or interfere with
provision of non-commercial caption
service.

7. The Commission does not wish to
lend ambiguity to the rules in the sense
that it might be providing a general
authorization touse line 21 for teletext.

*The modifications to § 73.682 proposed by UWS
are:

(1} In subparagraph [a}{22}{ii), delete the
undarscored: {ii] At time when line 21 is not being
used 10 transmit » program-related data signal, deta
signals thot are not progrom related may be
tronsmitted, PROVIDED: The some data format is
used and the infor ion 10 be disployed is of o
broodoast nature.

{2) Replace with: Teletext services suthorized in
§ 72.046(c) may be transmitted, provided the same
data format is used.

* PBS atates that the only apparent resson for
UWS’s assumption that it cannol operate
commercial services on line 21 is the restriction in
# 73.621{e) that generally prohibits public stations
from providing commercial services,

Therefore it will not implement the
change to § 73.682 that was suggested °
by UWS in its original filing. Instead, the
Commission is adding a new paragraph
(g) to § 73.621 to explicitly indicate
authority to transmit non-program
related signals on line 21 for
remunerative activities. This new
paragraph (g) is set forth in Appendix B,

Teletext as Ancillary Service—Sections
312(a){(7) and 315 of the Communications
Act

8. In the Report and Order, The
Commission concluded that, as a matter
of law, sections 312(a}{7) and 315 of the
Act need not be applied to teletext. It
further stated that because of teletext's
unique characteristics as a print medium
and an ancillary service of broadcasting,
it believed application of these statutory
provisions is both unnecessary and
unwise as a matter of policy.

9. Two parties, MAP and Geller
challenge the Commission's decision not
to apply faimess and political
broadcasting regulations to teletext
services. MAP argues three points. It
first charges that the Commission
violated section 553(c) of the
Administrative Procedures Act {APA), 5
U.S.C. 553(c), in that it failed to mention
or ask comment on the applicability of
the equal opportunity, reasonable
access, lowest unit rate charge and
fairness doctrine requirements to
teletext in the Notice. MAP then srgues
that the Commission incorrectly held
that the law does not require the
application of fairness/political
broadcasting rules to teletext, Finally,
MAP contends that the Commission
failed to consider such rules as a matter
of policy under the public interest
standard. It requests that the
Commission issue 8 new Notice of
Proposed Rulemaking to provide
opportunity for full public participation
on this issue.

10. Geller agrees with the Commission
that fairness/political broadcasting
regulations should not be applied 1o
teletext, but is of the opinion that the
Commission’s arguments supporting this
policy are inadequate and that, in fact, it
cannot legally exempt teletext service
from such regulation. Geller suggests as
an alternative approach that the
Commission adopt a policy whereby it
would not entertain complaints in these
areas with respect to teletext, but
instead would examine public interest
issues in the context of license renewal
and state that it would reexamine the
need for new policies based on
experience.

11. The NAB responds to MAP and
Geller on this issue and defends the
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Commission’s decision as procedurally
correct, good law, and sound policy. In
response to MAP's charge that the
Commission gave inadequate notice of
its intention not to apply fairness and
political broadcasting obligations to
teletext, the NAB points to paragraph 17
of the Notice and states that it is
difficult to understand the contention
that this was not adequate notice. The
NAB further submits that the fact that
eight parties, including MAP itself,
addressed the issue suggests sirongly
that there was adequate notice,

12. The Commission disagrees with
MAP's contention that it did not provide
adequate notice on the issue of the
applicability of the political
broadcasting requirements and the
Fairness Doctrine to teletext. As stated
by the NAB, the fact that eight parties,
including MAP itself, commented on this
issue is clear indication that there was
adequate notice. Accordingly, MAP's
request that the Commission issue a
new Notice of Proposed Rule Making \o
study this issue is being denied.

13, The issue of whether the law
requires that political broadcasting and
Fairness Doctrine requirements to be
applied to teletext were fully considered
by the Commission in the Report and
Order.'® Neither MAP nor Geller
present any new facts in support of the
position that political broadcasting and
Fairness Doctrine obligations must be
applied to teletext as a matter of law.??
Rather, the arguments of both MAP and
Celler merely repeat arguments that the
Commission considered and rejected in
its own analysis. Further, the question
raised by MAP as to whether fairmess
and political broadcasting rules should
be applied as a matter of policy was
decided in the Report and Order.** The
approach suggested by Geller, whereby
the Commission, as a matter of policy,
would examine such issues only in the
context of renewal, is similarly
unwarranted in view of the
Commission's decision on this matter,
Accordingly, petitioners’ requests for
revisions to the Commission's teletext
policy with respect to sections 312(a)
and 315 of the Act are being denied.

14, We think it is useful at this
juncture, however, to more extensively
discuss the nature and scope of our
findings in this area to assure that
petitioners and the public understand
both the narrow scope of the issues
involved here, and the basis upon which
we make these findings. First, we
dispute the contrary implications of

'* Ropart and Order, parageaphs 54-60.
A, paragraphs 55-58.
"5 Id., paragraph 54.

some petitioners and reaffirm our
intention to pursue continued
enforcement of these content-related
broadcast laws, policies and rules until
and unless they are altered by ourselves
or by other competent authority,'® This,
however. in no way alters or diminishes
our authority and responsibility to
interpret and apply these as necessary
when novel question and circumstances
arise. This is particularly true as in this
situation where new services are being
authorized that could not or were not
contemplated when Congress passed
related statutory provisions nor when
this Commission enacted rules and
policies designed to give force to these
provisions. Our attention is further
focused in this area where the changing
nature of the industry due both to
competitive and technological flux
requires us to give primary concern o
the First Amendment implications of our
actions. Second. we note that the
question of content regulations as
specified in Title Il of the
Communications Act and as claborated
in our rules and policies need only be
addressed in what we reasonably
expect will be a very narrow range of
situations, 7.e., where television
broadcasters will be offering teletext
services in a manner thal is closely
related to traditional print media, and
especially where teletext is used for the
retransmission of media such as
newspapers and magazines.!* However,
we note that to date this service has not
yet gone beyond the early experimental
stage and that many of those who have
made experimental offering of this
service have not yet found a mix of
offerings that appears clearly destined
to find widespread consumer
acceptlance. Because no preferred mode
of operation relative to our statutory
regulatory schemes has emerged, we
believe it is particularly important to be
cautious at this stage so as not to make
sweeping predictions and rigid
regulatory decisions. In light of the
apparent market difficulties of this
emerging technology, we are reluctant to
add unnecessary regulatory burdens

12 Se0 o8 Syracuse Peoce Council, FCC B4-518,
sdopted October 26, 1884; Notice of Inquiry, FCC
84-140, relensed May 8. 1964, poregraph 3.

'* We need not address separately materiol
trunamitted by teletext that is clearly related to and
substantially a part of a broadcast program, such as
seccond language translation or captioning for the
deaf, We assume that these special and limited
transmissions will merely duplicate and enhance
their associated broadcasts. Thus, any question of
statutory content regulation for these \ransmissions
can and would necessarily be fully contained within
the ordinary resolution of such questions i the
traditional broadcast context, and we find no need
o apply additionnl and distinct treatment for the
teletext transmission

where no showing of need for regulation
yet exisls,

15. Notwithstanding the preliminary
nature of our findings, we think it is
necessary and appropriate here to
reaffirm our decision in the Report and
Order to forbear from applying
traditional broadcast content controls
on broadcasts even when they offer
teletext service in a broadcast mode. In
this context we view our decision here
48 no way inconsistent with the court's
views in NAB v. FCC, 740 F. 2d 1190
(D.C. Cir. 1984), for the reasons detailed
below. We consider teletext clearly as
an ancillary service not strictly related
to the traditional broadcast mode of
mass communication. First, the very
definition of teletext confined the
service to traditional print and textual
data transmission. See para. 3, supra.
Thus, although these data will be
transmitted at some point through the
use of the electromagnetic spectrum, its
primary and overriding feature will be
its historical and cultural connection to
the print media, especially books,
magazines and newspapers. Users of
this medium will not be listening or
viewing teletext in any traditional
broadcasting sense, but4nstead will be
reading t, and thus be able to skip, scan
and select the desired material in ways
that are incomparable to anything in the
history of broadcasting and broadcast
regulation.’® In this light, we believe
that the gontent regulations created for
traditional broadcast operations are
simply out of place in this new print-
related textual data transmission
medium. We decline to attribute to
Congress an intent to extend broadcast
content regulation, such as those
contained in section 315, to this new
medium. Even if we were to assume tha!
Congress intended for section 315 to
apply, that section imposes no new
duties under our existing and
longstanding rules enforcing that
provision. For example, one threshold
criterion for the application of Section
315 has been “use" by a candidate for
public office. In general, this “use"
criterion requires that in order for
section 315 to apply, a candidate's voice
or picture must appear on the program
or announcement in such a way that
they will be identified by members of
the audience, Such as “use” is not
possible in the context of teletext, just
as it would not be possible in any of the

1% We also note that functionally the
electromugnotic transmission of these services can
be compnred with the state of the art in modern
newspaper production where news is often
gathered, edited and formatted In one location, ard
then sent by satellite to remote locations for
printing ond eveatual delivery.

2 8% .M e = ba
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traditional media consisting exclusively
of text. Congress has been fully
cognizant of our implementation rules in
this area and we can reasonably assume
their concurrence with our
interpretations here.

16. Along the same lines, we note that
affirmative access obligations, such as
those contained in section 312(a})(7) for
federal political candidates, can be
satisfied by the broadcaster over the
main channel. Guided as we are in such
matters by a reasonableness standard,
we find that a broadcaster could satisfy
the “reasonable access" rights of a
candidate without use of teletext. Thus,
whether or not Congress intended these
provisions to apply lo teletext, the
duties they impose are met by main
channel service anyway. This
satisfaction of current sections 315 and
312(a)(7) obligations by the main
channel buttresses our conclusion that
these content duties should not be
extended to teletext.

17. In this regard, we are also guided
by the paramount consideration given
by this Commission, the Congress, and
the Supreme Court to all issues related
1o the First Amendment, and the
overriding intent of all these institutions
1o ensure that these fundamental
freedoms are not unwarrantedly
abridged. Our decision to forbear is
driven by such concerns, and we take as
our lead here the decision of the
Supreme Court in Miami Herold
Publishing Co. v. Tornillo, 418 U.S. 241,
1974, where the Court unanimously
invalidated a Florida statute creating a
right for candidates to equal space to
reply to criticism in newspapers. The
Florida right 1o reply is substantially
equivalent to the law and policy we
would be creating here if we applied
section 315 to teletext transmissions
offered in a “broadcast” mode. As the
Court found there, we find that neither
the letter nor the purposes of the First
Amendment would be served by such a
ruling. Quite simply, this Commission
would be required lo intrude inta the
tditorial judgments of teletext editors.

The choice of material to go into a
newspaper, and the decisions made as
o limitations on the size of the paper,
1o content, and treatment of public
official—whether fair or unfair—
tonstitutes the exercise of editorial
f;bnlrol and judgment. It has yet to be
“emonstrated how governmental
"egulation of this crucial process can be
Exercised consistent with First

endment guarantees of a free press
is they have evolved to this time.” /d. at
4. Given this clear statement of the
Court, and the historical sensitivity of
e Congress to these issues, we are

unable to construe the intent of
Congress to apply section 315 and
similar statutory provisions, and our
associated rules and policies, to the
teletext medium,'®

Regulatory Status of Teletext Services

18. As discussed in the Report and
Order, the teletext authorization permits
a wide range of service applications,
many of which do not resemble
traditional forms of broadcasting. The
Commission recognized that some
teletext activities could take on the
characteristics of common carrier or
privale carrier services and therefore
included provisions in the rules to
regulate such services in an appropriate
manner. Under the policies and rules the
Commission set forth in the Report and
Order, private carrier and common
carrier services are subject to rules
governing similar existing services.

19. The NAB petitions the Commission
to reverse its decision on the regulatory
status of non-broadcast related teletext
and refrain from imposing common
carrier status on any form of teletext
service, It also requests that the
Commission preempt state and local
common carrier regulations that would
otherwise apply to teletext.

20. The underlying thesis of the NAB's
position is that to allow the form of
teletext to determine its regulatory
status will cause great confusion for
service providers and needless delays in
the initiation of teletext service. It
argues that the Commission should not
substitute common carrier regulation for
market dynamics and that to impose
such regulatory burdens is contrary to
the entire purpose of authorizing
teletext.

21, In support of its postition, the NAB
argues that common carrier regulation is
inconsistent with teletext’s ancillary
status. First, it states the opinion that to
impose common carrier status on some
forms of teletext ignores the act that a
licensee has a responsibility to exercise
control over everything transmitted over
its channel, including the VBI.
According to the NAB, under common
carrier law the licensee would be
prohibited from exercising the control
necessary to fulfill this responsibility.
The NAB further argues that common
carrier status would contravene section
3(h) of the Communications Act which
states, in relevant part, that:

'* For instance, some of the curreal teletext
operations (nvolve newspaper publishers. Suppose
a newspaper decided to deliver its service by
teletext, us opposed to delivery of hard copy. We
are reloctant at this juncture to change the Fimt
Amendment protection afforded the print medium
because of this change in delivery mode, absent
sufficient justification for less protection,

.« + but u person engaged in radio
broadcasting shall not, insofar as such person

is so engaged, be deemed a common carrior.
47 US.C. 3(h)

The NAB nex!t contends that the
Commission's policy of regulating
teletext in accordance with the nature of
the service and the manner in which it is
offered increases both the cost and risk
associated with developing some forms
of teletext, The NAB states that it would
be costly and difficult for stations to
make initial determinations regarding
service type under the NARUC [ test
and that good faith determinations that
a service was not common carriage
would be subject to challenge.!” Finally,
the NAB indicates that the burdens
imposed by state common carrier
regulation are often worse than those of
federal regulation and that in many
cases state regulations effectively
prevent new entries into a common
carrier field.

22. The Commission is not persuaded
by the arguments presented by the NAB
that it should alter its decision with
respect to regulation of non-broadcast
related teletext service. The rules and
policies pertaining to non-broadcast
related teletext were formulated to
provide a fair and equitable system for
regulating teletext services that are
similar to services provided by regular
private and common carrier licensees, If,
for some reason, the Commission were
to modify the regulations applicable to &
particular service, then such changes
would automatically apply to teletext
services operating under the authority of
that service.

23. The Commission sees no reason
why application of the NARUC [ test
should prove more burdensome to &
teletext operator than to an applicant or
licensee in some other private or
common carrier service, Nor is there
reason to believe teletext operators will
experience undue or inordinate delays
in the initiation of service as a result of
the application process for authority to
operate as a common carrier.'®

24. The Commission disagrees with
the NAB's argument! that common
carrier regulation is inconsistent with
teletext's ancillary status, In the role of
a private or common carrier providing
access to teletext transmission facilities,
the licensee is responsible for ensuring
that its operation conforms to technical
operating requirements and the rules

17 See, National Association of Regulotory Utility
Commissioners v. F.C.C., 525 F. 2d 630 (D.C. Cir.
1978), cort. denjud, 425 U.S, 922 (1976).

'* Private carrier services require only o letter
notilying the Commission prior to initiation of
service,
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applicable to the particular service
being pravided. The broadcaster would
nol be expected to monitor or otherwise
supervise the content of the teletext
transmissions beyond thal required by
the rules of the service offered. With
regard 1o NAB's cotitention that
common carrier status would
coniravene Section 3(h) of the Act, that
section intended only to prevent the
Commission from imposing common
carrier-type regulatory obligation in
siluations where a licensee is
authorized, and wishes, to maintain
editorial control over programming
transmissions. It does not prevent the
Commission from imposing obligations
whare a licensee elects voluntarily to
operale as a common carrier rather than
retain control over the content of
transmissions, as would be the case
here; See generally CBS v. DNG, 412
LS. 945 (1973).

25. In summary, the Commission finds
that the NAB has not demonstrated any
maunifest error or omission in the
decision with respect to the federal
regulatory status and treatment of non-
broadcast related teletext activities, nor
has it presented any new information on
this issue which was not available to it,
or the Commission, during the course of
the comment and deliberative phases of
this proceeding.'® Accordingly, the
Commission will deny the NAB's
request o alter its policy lowards the
federal regulatory status of non-
broadcas! related teletext.

26. With regard to the preemption
issue, the Commission ruled on the
NAF's reques! to preempt state
regulation of common carrier teletext
services in'a Memorandum Opinion and
Order adopted April 26, 1984 (49 FR
19659) in the FM subcarrier proceeding,
BC Docket 82-536.2° In this decision. the

¥ Wo recognize, of course, that the United States
Court of Appeals has remanded for further
cotsiderstion some related uspects of the
Commission decizions i the 085 Report and Order
90 F.CC. 2d 670 (1962) and the G.7.E Sotedlite
Comp. 80 FC.C. 2d 1009 (1383}, See: Nativnal
Association of Broadoaster v, F.C.C. 740 ¥, 24 1100
(D.C. Cir.. 1984); Unitod States Sotellite
Broodeasting ve. F.C.C, 740 F. 24 1147 (D.C. Cle.,
1984, As discussed above, our legal xnd policy
determinutions here rest primarily on the print
related characteristics of the teletext medivm,
grounds that nre independent of the i
addressnd in those cises.

**The preemption issues raised in the Fm
suboarrier, teletext, und TV aurs! subchanne)
{Docket No. 21323) proceedings wore all
wibstantinlly identical. The Commission therefore
chose 1o revolve the preemplion issues (o each of
these separate proceedings with » single decision
Mo making this dectsion, the Commisaion fully
considered sl of the comments and other filings
that were submitted i each of the thive
proceedings. Ses. FM Subcarrior Memaramdent
Opimion and Order. supea, Footnote 6, On
reconsiderntion of the FM Subcarrier memaniiadsin

Commission determined that state
regulation that has the effect of
prohibiting or impeding entry of
common carrier services provided
through teletext, FM subcarrier, and TV
aural baseband subcarrier facilities
frustrates its federal objectives in
authorizing these services and making
this spectrum available for new uses
and therefore should be preempted ®?
The preemption of state authority is
limited to regulation that affects entry.
In this regard the Commission stated
that “other than the preemption of entry
regulation, we intend no change in the
existing division of regulatory authority
between the Commission and the
states™ =2

Cable Carriage of Teletext

27. Fourteen parties, primarily
representatives of the broadcast
industry, request that the Commission
reverse its policy on cable carriage of
teletext and either require carriage of all
teletext or, in the alternative, adopt a
“no-strip” rule.*? The petitioners base
their requests largely on the grounds
that the Commission misunderstood
important facts concerning this issue in
relation to technical matters and that
the Commission may not have fully
appreciated the effect of its decision on
the future of teletext service.

28. Many of the petitioners believe
that the Commission based its decision
on a concern that retransmission of
teletext might pose serious technical
problems for some cable systems and
that the modifications to technical
facilities necessary to overcome these
problems would impose significant costs
on cable operators. They argue that in
fact few, if any, cable systems would
have to upgrade their systems to carry
teletext. Several proponents of
mandatory carriage also disagree with
the Commission’s position that teletext
is not analogous 1o the kinds of service

Opinion and Order, supra, we concluded that the
pabidic had been alforded adequate notice that we
might decide to preempt stale entry regulation, Soe.
Memomdum Opiadon and Order in BC Docket No.
B2-530. adopled November &, 1984, We also note
that on reconsideralion in this proceeding NAD
requestod that we preempt state regulation. Thes, as
in our FM Sobcarrier proceeding, interested parties
have had an opportunity 1o addeess the presmption
Issue.

" FM subcarrier Memorandum Oplniar ond
Ovdor, supra., paragraph 17,

2 1 fooinote 24,

% As an alternative to mandatory carriage rules
that reguire o cable opetator to ensure the technicn!
quality of the retransmitied teletext signals, PHS
suggosts that the Commission adopt a simple “no-
sinp ™ rule. 1 states tha) this option would resolve
the coneems of the cable industry for 1echnical
problems, and the expense of plant modifications
necessary 10 overcome them, by not requiring coble
systems to lake any affirmative action 10 carry
Drosdoasters” teletext

that have traditionally been accorded
mandatory carringe status, In a
statement that is expressive of the
general consensus of the petitioners,
CBS argues that teletext seryvices are
enhancements of existing retransmitted
broadcast services and as such contzia
material directed to the needs and
interests of all viewers in a
broadcaster's service area, especially
material such as captioning and
superimposed text that is directly
related to the accompanying program
matetial,

29. PBS and Community Telecasters (f
Southermn California (CTSC) are
concerned thal if cable systems do not
carry leletext, it will result in substantid
economic harm to public broadcasting
stations, Finally, 8 number of parties
believe that the Commission's decision
on the cable carriage issue was
infleenced by a belief that cable system
would be obligated to retransmit
program-reluted teletext under the
requirements of the Copyright Act. The
consensus of the petitioners on this
point is that copyright protection is no
adequate to protect the public interes!
objectives of the mandatory carriage
rules and tha! the Commission shou!d
not ignore its responsibility to protect
teletext service by deferring to copyrigh
law,

30. Four parties filed oppositions 1o
the requests for reconsideration on the
cahle carriage issue. On the technical
issue, cnble operators concede that a
modern, well-designed, and properly
maintained cable system should have
little problem with either on-channe! o
adjacent-channe! interference from
teletext transmitted by broadcasters.
However, they maintain that there are
likely 1o be situations where some
technical problems will occur.

31. Opponents of mandatory carringe
argue in support of the position that
teletext is not subject to the public
interest rules and requirements that
have provided the basis for the must
carry rules. They also refute pefitioners’
statements regarding the economic
consequences of allowing cable system:
to delete broadcasters® teletext and
provide examples of situations where
relransmitting teletext could pose
technical problems. Southern Satellite
Systems [SSS) counters broadcaster
claims that copyright law is not
adequnte to protect program-related
teletext and believes that these issues
can best be resolved through
aegoliations between the parties.

32. Finally, NCTA submits that thos¢
petitioners who propose a simple no-
strip rule misunderstand the problem
NCTA states that the usability of &
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signal, specifically the undesirability of
retransmitting a poor signal, is the very
reason a cable operator would delete
the signal. It argues that any form of
mandatory carriage rule could
unnecessarily subject a cable operator
to service calls and subscriber
dissatisfaction and force it to offer an
inferior or unusable product.

33. The technical information
presented by parties on both sides of the
must carry issue establishes that, with
some exceptions, most well maintained
cable systems would not experience
either on-channel or adjacent channel
interference in retransmitting teletext
signals, The Commission however did
not base its decision, as some
petitioners believe, on the expectation
that retransmission of teletext would
pose serious technical problems for
cable systems. While this subject was
discussed in the course of the
Commission’s deliberations, the
Commission's primary consideration is
whether teletext services merit
mandatory carriage protection under the
public interest standards that it has
traditionally applied in such matters.
Upon examination of the petitioners'
statements in light of these standards,
the Commission concludes that they
have not made the requisite showing for
grant of their requests either to require
carriage of all teletext signals, or
alternatively, to adopt a “no-strip” rule
for all teletext signals. The petitioners’
present no new information or evidence
to alter our initial determination that
leletext services in general are not
analogous to the types of services that
have traditionally been accorded must
carry status.*4

34. While we reject the petitioners’
request for must carry status for all
teletext signals, the Commission is
aware of the arguments raised by the
petitioners for a limited requirement for
carriage of teletext signals such as
taptioning and text services that are
related to the main television program
service. The Commission notes that it
has recognized a similar distinction
br{!n’enﬂ program enhancements and
other uses of ancillary facilities in its
consideration of must carry protection
for TV aural baseband subcarriers. In
the Second Report and Order in Docket
No. 21323, 49 FR 18100, the Commission
indicated that it was conscious of the
drguments raised by some parties
regarding the need for must carry
regulation to proteet TV aural subcarrier
signals used for program-related
Purposes such as stereophonic sound

\
** Ropart and Onder, pars. 88.

and second language service.*®
However, the Commission stated that it
needed additional information before
deciding on must carry status for TV
aural subcarriers. It therefore issued a
second Further Notice of Proposed Rule
Making in Docket No. 21323 on July 26,
1964 (49 FR 32619) to further examine
this one issue,

35. The Commission considers the
record in the teletext proceeding to be
sufficient to support a decision on must
carry status for program-related teletext
and thus does not intend to seek
additional comment and information
from the public on this question.
However, in view of the similar natures
of the must carry issues for program-
related aural subcarriers and teletext,
the Commission believes it would be
appropriate lo resolve both matters at
the same time. Accordingly, the
Commission is postponing action on the
reconsideration of must carry status for
teletext that is directly related to normal
television service until it takes final
action on the must carry issue for
program-related TV aural subcarriers.

Effective Date of the Telelext Rules

36. The Commission specified that the
teletext rules would be effective upon
adoption of the Report and Order, rather
than the usual effective date of thirty
days after the decision is published in
the Federal Register. There was,
however, an error in the Report and
Order that was released on May 20,
1983, in that the stated effective date of
June 27, 1983 did not agree with the
discussion in the text, at paragraph 90,
that the rules would be made effective
upon their adoption. An Ercatum to
correct this mistake and make the
effective date March 31, 1983 was issued
on June 2, 1983.

37. The Media Access Project (MAP)
asserts that the Commission's action on
this point violated section 553(d) of the
Administrative Procedures Act (APA), 5
U.8.C. 553(d), and requests it to take
appropriate corrective action. MAP
argues that the Commission, by issuing
the Erratum, made the rules effective
almost two months prior to their
publication. It further states the
Commission failed to offer any reasons

25 In regard to non-progrem related lefotext
material, we believe it appropriate 10 note that the
absence of # must-carry obligation should not be
read 1o approve stripping of broadcast teletext
signals by cable operators in an instance which
would constitate anti-competitive conduct, Were 4n
uctoal case of deliberate anti-competitive conduct
to be brought before the Commission, we would
consider the appropriate remedies st that time. Our
gool is 1o ensure that the developmant of teletext
technology is not unressonably inhibited.

why any of the exceptions to section
553(d) should apply.*®

38. The Commission acknowledges
that the error concerning the effective
date of the rules was unfortunate and
may have produced some degree of
confusion and uncertainty for the
industry and other parties with an
interest in the teletext proceeding.
However, in view of the absence of any
specific complaints of adversity
concerning the effective date of the
rules, it appears that this mistake has
nof resulted in any serious or significant
harm to any party.

39. As discussed in paragraph 90
supro, and paragraph 80 of the Report
and Order the Commission believes thut
to permit stations to shift their teletext
operations to production mode at the
time the Report and Order, was adopted
was consistent with furthering the
development of services that it found to
be in the public interest. Therefore, the
Commission holds that this objective
constitutes the good cause provided for
under exception (3) to section 553(d). In
addition, because the rules authorizing
teletext relieve a restriction upon
licensees, the 30 day effective date
provision of the APA is not applicable.
See U.S.C. 553(d)(1).

40. Accordingly, the Commission
concludes that while there were minor
procedural discrepancies associated
with the effective date of the rules, these
mistakes were not significant and no
corrective action is warranted.

41. Accordingly, it is ordered, that the
petitions for reconsideration of the
Report and Order, filed by parties
named herein are granted to the extent
indicated above, and are denied in all
other respects. In addition, it is ordered
that Part 73 of the Commission’s Rules
are amended as set forth in Appendix B,
effective March 4, 1985.

(Secs, 4, 303, 48 stat,, as amended, 1066, 1082;
47 U.5.C. 154, 303}

Federal Communications Commission.
William J. Tricarico,
Secretary.

* Section 553(d) of the Administration
Procedures Act states:

“The required publication of service of a
substantive rule shall not he made less thun 20 duys
befora its effective date, except:

(1) & substantive rule which grants or recognlzes
an exemption or relieves a restriction;

{2) Interpretative rules and statementy of policy:
or

(3) as otherwise provided by the agency for gnod
cause found and published with the rule
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Appendix A—Pelitioners and
Respondents

1. All Participating Parties
Petitioners

1. Media Access Project

2. Henry Geller, Donna A. Lampert, and
Philip A. Rubin

3. CBS, Inc.

4. National Broadcasting Company, Inc.

5. WGBH Educational Foundation

6. Post-Newsweek Stations, Inc.

7. National Association of Broadcasters

8. Association of Maximum Service
Telecasters

9. Communily Television of Southern
California

10. CBS Network Television Affiliates
Association

11. ABC Television Affiliates
Association

12. WBNS-TV, Inc.

13, Public Broadcasting Service

14. Midwest Television, Inc.

15. Taft Broadcasting Company

16, University of Wisconsin System

Opposing/Responding Paorties

1. California Association of Physically
Handicapped, Inc.

2. National Cable Television
Association

3. Public Broadcasting Service

4. Southern Satellite Systems, Inc.

5. Time, Incorporated

6. National Association of Broadcasters

7. Joint Opposition of Cable Systems

8. National Captioning Institute

9. Antiope and Telematics Corporation

10. RCA Corporation

11. Satellite Network Delivery Corp.

Replies To Responses

1. Public Broadcasting Service

2. National Broadcasting Company

3. Association of Maximum Service
Telecasters

4. Talt Broadcasting Company

5. Nuational Association of Broadcasters

6. Gary Stanton {late-filed)

IL. Participating Parties By Issue
A. Issue: Cable Carriage
Petitioners

1. Media Access Project

2. CBS, Ine.

3. National Broadcasting Company, Inc.

4. WGBH Education Foundation

5. Post-Newsweek Stations, Inc.

6. National Association of Broadcasters

7. Association of Maximum Service
Telecasters

8. Community Television of Southern
California

9. CBS Network Television Affiliates
Association

10. ABC Television Affiliates
Association

11. WBNS-TV, Inc.

12. Public Broadcasting Service

13. Midwes! Television, Inc.

14. Taft Broadcasting Company

Opposing/Responding Parties

1. California Association of Physically
Handicapped, Inc.

2. National Cable Television
Association

3. Public Broadcasting Service

4. Southern Satellite Systems, Inc.

5. Time, Inc.

8. Joint Opposition of Cable Systems

7. Antiope and Telematics Corporation

Replying Parties

1. Public Broadcasting Service

2. National Broadcasting Company

3. Association of Maximum Service
Telecasters

4. Taft Broadcasting Company

5. National Association of Broadcasters

6. Gary Stanton

B. Issue: Fairness Doctrine and Political
Broadcasting Requirements

Petitioners

1. Media Access Project
2. Henry Geller, Donna A. Lampert, and
Philip A. Rubin

Opposing/Replying Parties

1. National Association of Broadcasters
Replying Parties; None

C. Issue: "For Profit” Services By
Noncommercial Stations On The Line 21
System Text Channels

Petitioner
1. University ol Wisconsin System
Opposing/Responding Parties

1. Public Broadcasting System
2. National Captioning Institute
Replying Parties: None

D. Issue; Regulatory Status Of Non-
Broadcas! Telelext Services
Petitioner

1, National Association of Broadcasters
Opposing/Responding Parties: None
Replying Parties: None '

E. Issue: Definition of Teletext
Petitioners

1. Henry Celler, Donna A, Lampert, and
Philip A. Rubin

2. National Association of Broadcasters

3. Public Broadcasting System

4. University of Wisconsin System

Opposing/Responding Parties

1. Southern Satellile Systems, Inc.

2. Antiope and Telematics Corporation

3. Satellite Network Delivery
Corporalion

F. Issue; Effective Date of The Rules

Pelitioner

1. Media Access Project
Opposing/Responding Parties: None
Replying Parties: None

Appendix B

Chapter | of title 47 of the Code of
Federal Regulations is amended as set
forth below.

1. Section 73.621 is amended by
adding new paragraph (g) to read as
follows:

§73.621 Noncommercis! educational TV
siations.

(g) Non-program related data signals
transmitted on Line 21 pursuant to
§ 73.082{a)(22)(il) may be used for
remuneralive purposes.
|FR Doc. 85-2602 Filed 1-31-85: 8:45 am|
BILUNG CODE 6712-01-M

47 CFRPant 73

| MM Docket No. 84-708; RM-4742; RM-
4770])

TV Broadcast Station in Bad Axe, M|

AGENCY: Federal Communications
Commission.

ACTION: l_-'inul rule.

SUMMARY: Action taken herein assigns
and reserves UHF-TV Channels *35 and
*57 at Bad Axe. Michigan, as that
community’s first and second
noncommercial educational channels.
This action was taken in response to
requests from Delta College and Central
Michigan University, respectively.

EFFECTIVE DATE: March 26, 1985,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:

Patricia Rawlings, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding Terminated)

In the matter of Amendment of § 73.606(b),
Table of Assignments, Television Broadcasd!
Stations (Bad Axe, Michigan} MM Docke!
No. 84-708, RM-4742, RM-4770.

Adopted: Janunry 2, 1985.

Released: January 18, 1985,

By the Chief, Policy and Rules Division.
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1. Before the Commission for
consideration is the Notice of Proposed
Rule Marking, 49 FR 30754, published
August 1, 1984, proposing the
assignment and reservation of UHF
Television Channels *35 and *57 to Bad
Axe, Michigan, as that community’s first
and second noncommercial educational
channels. The Notice was adopted in
response lo petitions filed by Delta
College ("Delta”) and Central Michigan
University (“CMU"), respectively. Delta
and CMU filed supparting comments
reaffirming their interest in the proposed
channels, if assigned. There were no
opposition to the proposal.

2. Bad Axe (population 3,184),* seat of
Huron County (population 36,459) is
located in the east central portion of the
state, approximately 160 kilometers {100
miles) north of Detroit, Michigan.

3. The channels can be assigned in
compliance with the minimum distance
separation requirements of §§73.610
and 73.698 of the Commission’s Rules.
Since Bad Axe is located within 400
kilometers (250 miles) of the U.S.-
Canadian border, the concurrence of the
Canadian government has been
received.

4. In view of the fact that the
assignments of Channels *35 and *57
could provide a first and second
noncommercial educational television
service to Bad Axe, we believe the
public interest would be served by the
assignments,®

5. Accordingly, pursuant to the
authority contained in sections 4(i),
5(c)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.61, 0.204(b} and 0.283
of the Commission's Rules, it is ordered,
That effective March 286, 1985, the FM
Table of Assignments, § 73.202(b) of the
Commission's Rules, is amended as
follows:

City Channol No.

..... et 35, a0t °57 -,

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530,

T —

' Population figures tire taken from the 1980 U.S.

Nxus.

“Channel *15 was previously assigned to Bad
Axe. However, thal chunnel is unavailable for
b'f\)-l_drast use there due 10 the landmobile usage of
UHF channels nearby. Thus we have deleted that
thannel from the table.

(Secs. 4, 303, 48 stal, as amended, 1066, 1082;
7 U.S.C. 154, 303)

Federal Communications Commission
Charles Schott,

Chief. Policy and Rules Division, Mass Medio
Bureou.

[FR Doc. 2675, Filed, 1-31-85; 8:45 am|
BILLING CODE 6712-0v-M

47 CFR Part 73
(MM Docket No. 84-707; RM-4738]

TV Broadcast Station in Flagstaff, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
VHEF television Channel 4 to Flagstaff,
Arizona, as that community’s third
commercial television service, in
response to a petition filed by Larry C.
Fuss, Sr.

EFFECTIVE DATE: March 26, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner or Jeffrey D.
Sutheriand, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Parl 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations. (Flagstaff, Arizona); MM Docket No.
84-707, RM-4738,

Adopted: January 2, 1985,

Released: Junuary 18, 1985,

By the Chief, Policy and Rules Division.

1. Before the Commission for
consideration is the Notice of Proposed
Rule Making, 49 FR 30753, published
August 1, 1984, proposing the
assignment of VHF television Channel 4
to Flagstaff, Arizona, as that
community's third commercial television
service, in response to a petition filed by
Larry G. Fuss, Sr. (“petitioner").
Supporting comments were filed by
petitioner reiterating his intention to
apply for the channel, if assigned.

2. Flagstaff (population 30,743),! the
seal of Coconino County (population
75,008), is located in northern Arizona,
approximately 300 kilometers (125 miles)

' Population figures were extracted from the 1960
U.S. Cenaus.

north of Phoenix, Arizona. Currently,
Flagstaff is served by commercial
television Station KNAZ-TV [Channe!
2), and Channel 13 for which an
application is pending, as well as
noncommercial educational Channel *16
{unoccupied and unapplied for).

3. As indicated in the Notice, a staff
engineering study reveals that VHF
television Channel 4 can be assigned to
Flagstalf in conformily with the
minimum distance separation
requirements of §§ 73.610 and 73.698 of
the Commission’s Rules, provided the
transmiiler is restricted to an area 89
miles south of the community to avoid
short spacing on the co-channel to
Station KVOA-TV, Tucson, Arizona,
and to an application for Channel 4 at
Cedar City, Utah. Additionally. since the
proposed assignment is within 400
kilometers (250 miles) of the common
U.S.-Mexican border, the concurrence of
the Mexican government was oblained.

4. In view of the above considerations,
the Commission believes the public
interest would be served by the
allocation of a third commercial
television outlet at Flagstafr for the
expression of diversified viewpoints and
programming.

5. Accordingly, pursuant to the
authority contained in sections 4(i),
5(c)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and sections 0.61, 0.204(h) and
0.283 of the Commission’s Rules, it is
ordered, That effective March 28, 1985,
the Television Table of Assignments,

§ 73.606(b) of the Commission’s Rules, is
amended with respect to Flagstaff.
Arizona, as follows:

Cay Channei No

Flagstatl AZ 12 45,13 and *16

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
the above, contact Nancy V. Joyner or
Jeffrey D. Sutherland, Mass Media
Bureau, (202) 634-6530,

[Secs. 4, 303, 48 stat., as amended, 1066, 1082
47 U.S.C. 154, 303)

Federal Communications Commission.

Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau,

|FR Doc. 85-2674 Filed 1-31-85: 845 am|
BILLING CODE 6712-07-M
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47 CFR Part 97
[FCC 85-36]

Amateur Radio Service Rules to Delete
Requirement That Volunteer
Examiners Provide Certain Information
on Form 610; Amendment

AGENCY: Federal Communicalions
Commission,

ACTION: Final rule,

SUMMARY: This document amends the
Amateur Radio Service Rules to require
only the name and call sign of the
volunteer examiner on the candidates’
application forms. This amendment is
necessary in order to eliminate the
requirement for information which is
duplicative and is time-consuming to
enter on large numbers of amateur
applications. The effect of this rule
amendment is to relieve the present
burden on the examiners in the

- volunteer examination program.
DATE: February 14, 1985.
FOR FURTHER INFORMATION CONTACT:
Maurjce ]. DePont, Private Radio
Bureau, Washington, D.C. 20554, [202)
632-4964.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 97
Radio.

Order

In the matter of Amendment of § 87.28 of
the Amateur Radio Services Rules to Delete
Requirement for Certain Information from
Volunteer Examiners on Form 610; FCC 85-
36,
Adopted: January 18, 1985,
Released: January 25, 1985,
By the Commission,

1. The Commission has received a
petition, filed August 20, 1984, by the
Volunteer-Examiner Coordinator
Committee of the Dayton Amateur
Radio Association (DARA). DARA has
requested that § 97.28 of the

Commission's Rules be amended so that
only the name and call sign of the
Volunteer Examiner (VE) need be
entered on the candidates' applications
for amateur license (Form 610). In
support of its petition, DARA states that
the information requested from the VE
on the Form 610 Is to provide the
Commission with certain data as to the
qualifications of the VE administering
the exam. DARA believes that this
information merely duplicates the
Volunteer Examiner Coordinator's
(VEC's) responsibility to determine the
qualifications of and to certify VE's.
DARA also feels that obtaining data
from the VE's which is already
contained on their amateur radio
licenses unnecessarily clutters the form
making it more difficult and time-
consuming to complete,

2. In general, we would prefer not to
make major changes in the Amateur
Radio Services volunteer examination
program until we have gained more
experience with it and can better
determine which changes are required to
make it run more smoothly. However,
the change DARA requests has merit
and is one that can be accomplished
very simply. Until the Form 610 is
revised, VE's need only enter their
names and call signs on the form. The
spaces calling for the VE's mailing
address, class of operator license and
license expiration date may be left
blank.! Necessary corrections will be
made to the Form 610 when it is next
revised.

3, In this proceeding, the prior notice
and comment procedure of the
Administrative Procedure Act (APA) is
unnecessary. The rule change is non-
controversial because the information
that we will no longer require is
contained in the Commission's license

! Interested partios who reproduce Form 610 are
encouraged 1o block out the VE's mailing address,
operator class and liconse expliration date as shown
in Appendix IL

records, See 5 U.S.C. 553(b)(B). The
APA's effective date requirements do
not apply to this rule amendment
because it relieves an existing
restriction. See 5 U.S.C. 553(d}(1).

4, Inasmuch as a Notice of Proposed
Rule Making is not required, the
Regulatory Flexibility Act of 1980 does
not apply.

5. In view of the foregoing, the petition
of DARA is granted.

6. It is further ordered, That Part 97 is

.amended as set forth in the Appendix.

This action is taken pursuant to the
authority contained in sections 4(i) and
303(r) of the Communications Act of
1934, as amended. It is further ordered,
That this rule amendment is effective
February 14, 1985,

7. 1t is further ordered, That the
Secretary shall cause a copy of this
Report and Order to be published in the
Federal Register.

8. Information in this matter may be
obtained by contacting Maurice J.
DePont, (202) 632-4964, Private Radio
Bureau, Federal Communications
Commission, Washington, D.C. 20554.
[(Secs. 4, 303, 48 stal, as amended, 1006, 1062
47 U.S.C. 154, 303),

Federal Communications Commission.
William }. Tricarico,
Secretary.

Appendix |
PART 97—{AMENDED] \/

Part 97 of Chapter 1 of Title 47 of the
Code of Federal Regulations is
amended, as follows:

Section 87.28(f)(1) is revised to read as
follows:

§97.28 Examination administration.

(n D )
{1) Examiners' names and amateur
radio call signs;

BILLIMG CODE 6712-01-M
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APPENDIX I1I

SECTION Il — EXAMINATION INFORMATION

SECTION li-A. To be completed only by the Voiunteer Examiner administering the Movice Class Examination.

1. VOLUNTEER EXAMINER'S NAME (Fust. W, Last, Sutfa)

% VE'S MAILUNG ADDRESS. (Number, Sueet, Cy. State, ZIP Code)

3. VE'S OPERATOR CLASS 4. VE'S STATION CALL SIGN
0 GeneRAL [ apvanceo [J AMATEUR EXTRA
5. LICENSE EXPIRATION DATE 8 IF YOU HAVE AN APPLICATION PENDING FOR YOUR LICENSE,
GIVE FILING DATE
CERTIFICATION

| CERTIFY THAT | have comphed with the volunteer exammes requvements staled i Section §7.31 of the Commssion's Rules, THAT | have admenisteced
10 the applicant 8nd graced an amaieur ratho OPErator examnalion » accordance with Sectons $7.27(a), (c), 97.28(d). and 8728 of the Commisson s
Rues. THAT the apphcant has passed slament 1(A) and element 2 o¢ | have exanined documents held by the appicant and the appicant s Qven
tiegraphy examinaton credd w accordance with Section 8725 of the Commss:on's Rules

7. SIGNATURE (Must match hem 1) DATE SIGNED

et

”sfcnoun-o tmuubnmuwnwwo,umu Volunteer Examiner Tmmmmm«homou_;;umm the
Yocimfun, General, Advanced, or Amateur Extra Cieas operalor icenss.

1A, VOLUNTEER EXAMINER'S NAME {Fest, M1, Last, SuMa)

10. VE'S STATION CALL SIGN

20. VE'S STATION CALL SIGN

JA. VOLUNTEER EXAMINER'S NAME (Frst, MI. Last. Sutti)

3D. VE'S STATION CALL SIGN.

CERTIFICATION
| CERTIFY THAT | have compied with the voluntee: examing requeements stated in Secton 87 31 of the Commission’s Rules. THAT | have sdmnsiered

“dcated i the VOLUNTEER EXAMINER TEAM REPOAT those esamnalion slements the applcant passed, THAT | have examined documents held by

CLATNALON Credd N accordance wih Seckon 87 25 of the Commesson's Rules

1F. SIGNATURE. (Must maich Rem 1A) DATE SIGNED

. SIGNATURE (Must maich hem 2A) DATE SIGNED

F— 3 e B 2 W SN W wsn . -
¥. SIGNATURE (Must maich iem 3A) DATE SIGNED

S —

FCC Form 810
June 1984 GPO 4 1984 O - 427-592
(FR Doc. 85-2684 Filed 1-31-85; 8:95 am)

BLUNG CODE 6712-01-C

--.-n:l ‘“l 5' ‘o'-m x'
OUOCOOOOUC DD XX XXX

10 the apphcant and graded 30 AMATewr rtho OPEr3ION EXAMINAbon N accordance with Sechons 87 28 and 97 29 of the Commussion’s Rules. THAT | have |

"‘!WcamwlmMnnVOtUNYEEREWMR!&AM&MYMWkMQMMMWuwM.

i
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
{Docket No. 82-09; Notice 2]

Federal Motor Vehicle Safety
Standards; Brake Hoses

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: The purpose of this notice is
to amend Federal Motor Vehicle Safety
Standard (FMVSS) No. 106, Brake
Hoses, by allowing the use of brake
hoses that are labeled in metric sizes.
The agency received a petition for
rulemaking from Saab-Scania to amend
Standard No. 106 to allow the use of
millimeter sizes in the labeling of air
brake hose. The agency issued a notice
of proposed rulemaking which proposed
to allow manufacturers to label their
brake hoses with metric units, and
provided performance requirements in
the standard for metric sized brake
hoses which were equivalent to the
present requirements for English sized
hoses. This final rule primarily
addresses Saab-Scania's petition to
allow the use of brake hoses
manufactured in metric sizes and is thus
more limited than the proposal.

EFFECTIVE DATE: June 3, 1985.

FOR FURTHER INFORMATION CONTACT:
Mr. Vernon Bloom, Crash Avoidance
Division, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, D.C. 20590
(202-426-2153).

SUPPLEMENTARY INFORMATION: Federal
Motor Vehicle Safety Standard (FMVSS)
No. 106, Brake Hoses, sets performance
and labeling requirements for brake
hoses used in motor vehicles. Section
7.2.1(d) and 7.2.2(d) of FMVSS No. 106
require that air brake hoses and end
fittings be labeled for size in inches or
fractions of inches. The standard
currently permits information such as
matric labeling to be placed on hoses as
additional information.

_In June 1981, the agency received a
petition for rulemaking from Saab-
Scania to amend sections 7.2.1(d) and
7.2.2(d) to permit labeling in metric units
as.an alternative to inches. On April 12,
1882, the agency published a notice in
the Federal Register (47 FR 15612)
granting the petition and proposing that
various sections of the standard be

amended to permit labeling in metric
units.

The notice explained that permitting
use of metric sizes is consistent with
Federal policy concerning metric
conversion and that the proposed
amendments would aid international
harmonization. As the agency has
explained in other notices, international
harmonization can result in decreased
costs, benefiting both consumers and
manufacturers, without an adverse
effect on safety. In issuing the notice, the
agency emphasized thal the proposed
amendments would not make any
change in performance criteria
applicable to a particular size of hose.
The notice included performance
requirements for the new metric sizes of
brake hoses which were the same as the
requirements for brake hoses of
coxxjparable English sizes.

though the language of this
amendment uses the terms “hoses"” and
“tubing,” it is emphasized that “brake
hose" comprises both terms. Standard
No. 106 defines “brake hose” as a
flexible conduit, other than a vacuum
tubing connector, manufactured for use
in a brake system to transmit or contain
the fluid pressure or vacuum used to
apply force to & vehicle's brakes. As
explained in past Federal Register
preambles, the term "brake hose"
includes traditional rubber hose and
plastic tubing. All brake hoses are
subject to the standard and to
appropriate tests for the environment in
which they serve.

The agency received a number of
comments on the proposal, all of which
have been carefully considered. Most
commenters supported the concept of
permitling labeling in metric units. Some
commenters suggested various ways to
rewrite parts of the standard for
purposes of clarity or to address safety
concerns not directly related to the
proposal. The agency may consider
these suggestions, as well as other
issues, as part of its efforts to modernize
Standard No. 106 to address current
technological developments in the
industry. However, in order to resolve
the specific concerns raised by the
Saab-Scania petition, the agency has
decided to limit its actions at this time
to adopting a final rule which directly
addresses Saab's petition.

This final rule permits the use of
brake hoses and end fittings that are
labeled in metric units. In response to
concerns raised in the comments that it
might be unclear whether a hose or
fitting is inch-sized or metric-sized if the
unit of measurement is not included in
the label, the final rule requires that
metric labeling include the abbreviation
“mm" to designate that the labeled units

are metric. Finally, the final rule does
not adopt the proposed Table 1li{a).

Conversion

Mos! commenters to the notice of
proposed rulemaking (NPRM) supported
the concept of permitting labeling of
brake hoses and end fittings in metric
units. A number of commenters,
however, expressed concerns about
specific aspects of the proposal,

Several commenters specifically
addressed the issue of conversions from
metric to English units or English to
metric units. General Motors (GM)
stated that while the premable of the
NPRM indicated that metric units of any
size would be allowed, the actual text
proposed for the amended standard
used only integer units. CM stated that
this approach appeared to discourage
soft conversions. (A soft conversion is
an exact conversion, which tends to
result in non-integer units, e.g., % >inch
= 12,7 mm. By conlrasl, a hard
conversion involves rounding off to an
integer, e.g., % inch = 13 mm.) GM
stated thal soft conversions may be the
best interim approach to export
products and to increase understanding
of metrics in this country. GM suggested
that the easiest way to specify the size-
related requirements of the standard,
without discouraging soft conversions,
would be to establish requirements for a
continuum of metric sizes. Eaton
commented that the proposed
amendment should specify that a
manufacturer wishing to label a % inch
outside diameter {O.D.) tube metrically
should label this hose “12.7mm (% in.)
0.D.” and not “12mm O.D.” Ford
interpreted the notice as allowing
manufacturers the option of labeling
brake hoses in either metric or English
unit sizes.

Several commenters emphasized that
only soft conversions should be
permitted, unless and until industry
agrees on hard metric numbers. The
Rubber Manufacturers Association
(RMA) stated that a Y% inch hose should
be marked either % inch or 6.4
millimeters until such time as a hose in
hard metric dimensions is produced.
Stratoflex stated that United States
manufacturers have made great progress
in encouraging the international
industrial community to standardize on
inch size hose and that it should not be
assumed that there is any need for the
domestic industry to develop a line of
hoses with whole metric dimensions.

Other commenters also addressed
issues related to conversions. Several
commenters emphasized that inch size
fittings mus!t not be used with metric
size hose, since a mismatch could
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reduce performance and result in
accidents, Goadyear objected 1o hard
conversions of hose sizes because this
would encourage the use of English
sized fittings with melric.sized hoses
(and vice versa) which could lead to
coupling compatibility problems.

In response ta the comments on
conversions, the agency reiterates that
NHTSA did not intend to encourage
conversions of either inch size or metric
size hose or fitlings. The agency
primarily contemplated that hoses that
were manufactured in inch size units
would be labeled in inches, and hoses
that were manufactured in integer
metric units would be labeled in metric
units. The agency intended to allow the
use of metric sized brake hoses in the
American market, using the appropriate
metric size labeling to denote the “as
manufactured” size,

it should be noted, however, that with
the exception of air brake hose intended
for use with reusable end fittings,
Standard No. 106 does not currently
limit the sizes or specify the dimensional
tolerances of brake hose. While the
standard does specify some
requirements and test conditions in
terms of specific sizes, the standard
does not prohibit sizes other than those
listed, except for air brake hose
intended for use with reusable end
fitings. Apart from the above exception,
manufacturers are nol limited to the
hose sizes listed in the standard. They
may produce sizes of brake hose other
than those listed. The test values for
such sizes would be provided by
reference to the nearest appropriate size
that is listed in the standard.

Industry has voluntarily standardized
the sizes and dimensional tolerances of
inch size brake hose and fittings,
primarily through the auspices of the
Society of Automotive Engineers (SAE),
Itis critical that'a hose or fitting marked
with an inch size correspond
dimensionally to accepted industry
Practices. A conversion of a metric size
fose to an inch size that resulted in
iabeling outside the scope of accepted
Industry dimensional practice, such as
by hard conversions (i.e,, rounding off)
might well constitute a safety defect,
fince a mismatch could result in serious
éccidents due to brake hose assembly
failure. 1t is particularly important in the
t4se of air brake tubing and fittings,
since thege are often assembled in
tepair shops rather than in factories
where there usually exists more control
over the matching of hoses and fittings.

Singe Slandard8 No. 106 does not limit
e sizes of most types of brake hose,
manufacturers are not currently
Pohibited from using standard metric
fized hose if they label the hose sizes in

inches. It should be emphasized,
however, that in proposing the
amendment, the agency did not intend
to encourage conversions of any sort.

The same analysis discussed above
applies to converling inch sizes'to metric
sizes. The agency did not intend to
encourage these types of conversions’
when the amendment was proposed.
However, if manufacturers choose (o
make conversions of inch sizes into
metric sizes, the conversions should be
within the scope of accepted :
dimensional practice of the internationa
industry.

Mismatch Problems

Stratoflex expressed concern that the
existence in the same markelplace of
both inch and metric size hose and
fittings could result in mismatch
problems. That comment was
specifically directed toward uir brake
tubing. Stratoflex's concern addressed
the definition in Standard No. 106 of
“permanently attached end fitling"”
which includes hose fittings which use
sacrificial sleeves. Stratoflex stated that
air brake tubing assemblies are often
assembled in repair shops by mechanics
who insert a fitting into a nylon tube
and use an ordinary wrench to deform a
sacrificial sleeve about the outside
diameter of the tube to make the
connection. Stratoflex stated that
machanics cannot be expécted to know
the difference between inch and metric
fittings when neither fitting is marked
for "size and type control.” That
commenter stated that the agency
should either require inch size air brake
tubing only, set a date to require metric
size air brake tubing only, or establish
additional marking rules for tubing and
tube fittings and dimensional control for
both inch and metric size tubing.

Stratoflex is correct that the
standard’s definition of permanently
attached end fitting includes end Ffittings
that are attached by use of a sacrificial
sleeve. It is this type of fitting that is
typically used for air brake tubing. That
commenter is incorrect, howaver, in
stating that these fittings need not be
marked for size. Section $7.2.2 of
Standard No. 108 requires that end
fittings must be labeled as to size except
for end fitlings attached by deformation
of the fitting about a hose by crimping or
swaging. Crimping or swaging is a
process that is done by the
manufacturer of the hose during the
assembly of a hose. It does not include
using a wrench to deform a sacrificial
sleeve around tubing. This latter type of
fitting (i.e., utilizing a sacrificial sleeve)
would be required to be marked as to
size.

Stratoflex stated that the agency
should establish additional marking
rules for dimensional control for both
inch und metric tubing as currently
required by Table III of the standard.
Table 1l specifies precise dimensions
for two nearly identical reusable air
brake hoses and fittings. They are
required to be specifical by marked as
Type Al or All in order to differentiate
between these air brake assembly
components in the field. While type
control is relevantor reusable air brake
hose, the agency is not aware of the
existence of different types or sizes of
air brake tubing that would necessitate
special marking requirements.

It appears that Stratoflex may be
referring to the question of whether a
hose is inch or metric size. While the
April 1982 NPRM proposed permitting
labeling in either metric units or inches,
the proposed language said that the hose
could be labeled metrically but it did not
specifically require that the unit of
measurement be identified. In any evenl,
the agency believes that Stratoflex’s
concerns about labeling are reasonable,
and the final rule accordingly requires
that metric labeling include the
abbreviation “mm” to designate that the
labeled units are metric,

The agency does not agree that this
amendment permitting the use of metric-
sized brake hoses will result in
mismatch problems. Section 7,2.2 of
Standard No, 106 currently requires at
least one component of each air brake
hose end fitting (except for end fittings
that are atached by crimping or
swaging) to be labeled with information
which includes the nominal inside
diameter of the hose to which the fitting
is properly attached, or the outside
diameter of the plastic tubing to which
the fitting is properly attached. Section
9.1.2 requires at least one component of
each vacuum brake hose fitting {except
for end fittings that are attached by heat
shrinking, interference fit with plastic
vacuum hose, or crimping and swaging)
to be labeled in a similar manner. These
labeling requirements are not specified
for hydraulic brake hose assemblies
because Section 5.1 of the standard
requires each hydraulic brake hose
assembly to have end fittings which are
permanently attached by crimping or
swaging. This final rule allows the end
fittings to be labeled metricaly, and the
information provided on the end fittings
to be expressed metrically. Since all
hoses and end fittings that are
assembled by mechanics will be labeled
in inch or metric units, assemblers
should have no difficulty in correctly
matching hoses and end fittings.
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Table Ili{a)

The agency has decided not to adopt
the proposed Table Ul{a) in this final
rule. Table 111{a) specified physical
dimensions o rmetric sizes of air brake
tubing intended for use with reusable
end fittings. Siice the time of the
proposal of Table Il){a), however, the
industry has moved to standardize on
the size of air brake tubing labeled in
metric units. Dimensional requirements
for metric sized air brake tubing has
been specified by the SAE in Standard
J1394 {April 1945). These specifications
are equivalen! to those proposed in
Table II{a) by NHTSA. Similarly, the
Internationsl Standards Organization
(1SO) has moved towards the
development of specifications for metric
sized air brake tubing in its draft form of
TC-22-5C2-W(G1-173(e). Since the
industry has moved to voluntarily
standardize on size of metrically lsbeled
brake tubing. the agency has decided it
is unnecessary fo specify dimensional
requirements for air brake tubing at this
time.

Tables IV, V, VI

Table IV of Standard No. 106 specifies
test cylinder radii for air brake hoses of
varying diameters. Hoses must not show
visible cracks as a result of exposure to
various test conditions, such as low
temperatures, when bent arcund the test
cylinder. Table V lists test requirements
for high and low temperature resistance,
bend, and deformation tests for vacuum
brake hose, specifying the test values for
different sizes of hose. Table VI
provides test specimen dimensions and
feeler gage dimensions for the
deformation test for vacuum brake
hoses. Presenlly the sizes of brike hoses
referenced in these tables are in inch
size units. The'amendment would
provide the test values for specified
sizes of metric sized brake hoses as well
as for the inch size hoses.

Several commenters addressed the
changes in Tables IV, V, and VI,
proposed in the NPRM. Stratofiex
suggested changes in the millimeter
sizes referenced in Table IV and
requested the table's column heading be
changed to read “"Nominal inside hose
diameter in inches {millimeters)." The
requirements of Table IV were
previously specified on the basis of the
inside diameter of the hose. However, in
February 1974 [38 FR 7428), the agency
revised the table to read "Hose, nominasl
diameter in inches.” Since nominal
diameter of traditional rubber hose
refers to internal diameter and nominal
diamelter of tubing refers to outside
diameter, the revision was made to
include outside dimensions. In light of

this revision, the agency does not find
reasons to change this column heading
us suggested by this commenter,

Stratoflex also suggested deleting
references to 5, & 10, and 16 millimeter
sizes in Table V and V1, or adding these
sizes 1o Table 11l{a). This suggestion was
made in order fo "maintain consistency
in the document.” In response to this
comment, the agency notes that Table
ili(a) was proposed for sizes of metric
air brake tubing, while Tables V and V1
reference metric vacuum brake hose
sizes. These metric sizes represent the
sizes of metric brake hoses “as
manufactured,” and include all the sizes
of metric brake hoses currently in use.
Since the metric sizes listed in the tables
are not conversions but instead
represent actuel sizes of metric hose
presently manufactured, the various
melric sizes proposed in Table i{a) for
air brake tubing and in Tables V and V1
for vacuum brake tubing would not be
identical.

The RMA commented that the metric
units referenced in Tables IV and V of
the NPRM imply hard conversions of the
inch dimensions. The commenter stated
that hard conversions have nol been
adopted by the industry. The agency
reiterates that the metric sizes
referenced in the tables were not
intended to represent conversions of
inch size hase, but were included in the
tables for brake hose manufactured in
mefric sizes. The metric sizes listed in
the tables represent all metric sized
brake hose currently being
manufactured in the international
industry. By referencing these sizes in
the tables, the agency intended to
provide the test values for these specific
sizes of metric sized brake hoses.

In order to avoid any appearance that
metric values inserted in the tables
constitute conversions, the agency has
revised the proposed tables. Separate
columns or rows are provided for inch
size hoses and metric size hoses,

American Motors Corporation noled a
mixture of dimensional systems in
Tables I through IV, and suggested
referencing the Systeme International
d'Unites (S1) system for labeling brake
hose at all applicable places in these
tables. The agency interprets this d
comment to suggest using base units of
the SI system in the standard, This
approach would be impractical as the
hase unit of Sl for length is the meter.
NHTSA believes that the use of the
derived Sl unit, the millimeter, will
result in a comprehensible and uniform
system of measurement.

Test Requirements

Ealon commented that a 6 mm O.D.
tube it tested that was coupled with a

melric fitling did not meet the 50 pound
tensile load requirement of $7.3.10. The
commenter expressed concern wether
the carrent perfarmance criteria of the
standard could be direotly applicable to
the metric sizes specified in Table W{a)
The agenoy sees no reason why @ melinic
size hose wouid nol pass the same
requirements as for an inch size hosc of
similar dimensions, snd has concluded
that no changes need be muade (o these
requirements for the metric size hoses
referenced in the final rule,

Eaton commented that 57.3.10 should
reference 8 mm" instead of “10 mm" ia
paragraph 7.3.10 for the 150 pounds
tensile requirement. Currently the
tensile strength requirements of $7.3.10
specify that air brake hose assemblies
with nominal internal diameters ¥ inch
or % inch must withstand a pull of 150
pounds. The agency decided against
requiring a brake hose with nominal
internal diameter of @ mm to withstand
a 150 pounds tensile strength
requirement because a hose of this size
is less than % inch in nominal internal
diameter. As announced in the NPRM, in
proposing this amendment allowing the
use of metric-sized brake hoses, the
agency did sot intend lo change the
performance criteria applicable to o
particular size of hose. Therefore, hoses
with nominal internal diameters less
than % inch will continue to meet the @
pounds tes! of $7.3.10.

Braid Reinforcement

Eaton raised the issue of air brake
tubing construction. According to that
commenter, nonmetallic air brake tubiog
manufactured in the United States
which complies with Standard No. 106
also complies with the requirements of
SAFE standard J844d. SAE J844d requires
the use of fiber reinforcement in hose
sizes % inch through % inch outside
diameter. Eaton expressed concern thal
the 1SO's draft proposal for
Thermoplastic Tubing for Use in Air
Brake Systems does not require the use
of fiber reinforcement in the larger sizes
of such hose, and suggested that the
metric sizes of air brake hose also be
required to comply with the SAE
construction purameters. This
amendment to Standard No. 106 does
not require fiber reinforcement for thest
larger sizes of air brake tubing. since
this final rule is limited lo the issues
raised by Saab-Scandia’s petition.
However, if in the future it becomes
apparent that construction requirement!
for air brake tubing should be included
in Standard No. 106, then the agency
will address that issue at the proper
time,
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Environmental Effects

The agency has reviewed this final
rule under the National Environmental
Policy Act of 1969 and determined that
the changes will not have a significant
impact on the quality of the human
environment,

Economic Effects

The agency has determined that this
final rule is not & "major regulation’
under Executive Order 12291 or a
significant regulation under the
Department’s Regulatory Policies and
Procedures. The effects of this
amendment are so insignificant that a
full regulatory evaluation is not
necessary. The amendment does not
change any of the substantive
requirements of the standard. The effect
on labeling costs might be to decrease
such costs slightly for manufacturers of
metric brake hoses if these
manufacturers now convert their hoses
to English units,

The agency has reviewed this final
rule under the Regulatory Flexibility
Act. I certify that the changes will not
have a significant economic impact on a
substantial number of small entities,
governmental units, or small businesses.
The amendment will allow
manufacturers to label brake hoses in
vither metric or English units. Any brake
hose manufacturers that might qualify
as small entities would benefit by the
amendment in that labeling brake hose
with only metric units is currently
prohibited by the standard. Since the
amendment would not impose any new
cost requirements or result in significant
cost impacts for manufacturers, the
agency concludes that this amendment
will not have a significant effect on
small organizations and governmental
jrisdictions. There will not be a
significant impact on the cost of vehicles
alfected by this amendment, and
iccordingly small organizations or
governmental jurisdictions that
purchase such vehicles will not be
significantly affected by this final rule.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor

vehicles, Rubber and rubber products,
ires,

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1571.106 [Amended]

: In consideration of the foregoing,
~‘-m<_!.1rd No, 106, Brake Hoses, 49 CFR
Part 571,106, is amended to read as set
forth lu,'h)w.

. 1-852.2(d) is revised to read as
ollows:

(d) the nominal inside diameter of the
hose expressed in inches or fractions of
inches, or in millimeters followed by the
abbreviation “mm."

2, In Table 1, the column entitled
“Hydraulic brake hose, inside diameter”
is amended by revising the phrase “%
inch or less™ to read "% or 3 mm or
less"; by adding the phrase “or4 to 5
mm" after the phrase "% inch"; and by
revising the phrase "% inch or more™ to
read "% inch or 6 mm or more."

3. Table Il is amended by revising the
headings under the phrase “Slack,
inches" to read: "% inch or 3 mm hose
or less"and “more than % inch or 3 mm
hose."

4, 56.8.1(b) is revised to read as
follows:

(b) Condition a cylinder in air at
minus 40 *F for 70 hours, using a
cylinder of 2%z inches diameter for test
of hose less than % inch or 3 mm 3
inches for tests of % inch or 3mm hose,
3% inches for tests of % and % inch
hose or of 4 to 6 mm hose, and 4 inches
for tests of hose greater than % inch or 6
mm in diameter.

5. 57.2.1(d) is revised to read as
follows:

(d) The nominal inside diameter of the
hose expressed in inches or fractions of
inches or in millimeters, or the nominal
outside diameter of plastic tubing
expressed in inches or fractions of
inches or in millimeters followed by the
letters OD. The abbreviation “mm" shall
follow hose sizes that are expressed in
millimeters. (Examples of inside
diameter: %%, % (%SP in the case of Y&
inch special air brake hose), 4 mm, 6
mm. Examples of outside diameter: %
0D, 12mm OD.)

6. 57.2.2(d) is revised to read as
follows:

{d) The nominal inside diameter of the
hose to which the fitting is properly
attached expressed in inches or
fractions of inches or in millimeters, or
the outside diameter of the plastic
tubing to which the fitting is properly
attached expressed in inches or
fractions of inches or in millimeters
followed by the letters OD (See
examples in §7.2.1(d)). The
abbreviations *mm" shall follow hose
sizes that are expressed in millimeters,

7. Table IV is revised lo read:

TABLE IV.—AIR BRAKE HOSE DIAMETERS AND TEST CYLINDER RADI

A I hoso A - LT L) Ve L LT Vie, % -
LT 45 6 ] 10 ” 16
Radus of test cylinder in inches 2 2% 3 % ‘ Ay
‘Those sizes am lsted 10 provide st values for brake hoses manufactired i these sizes They do not represent
COMVOISIONs.

8,57.3.10 is amended by revising the
section o read:

S7.3.10 Tensile strength. An air brake
hose assembly (other than a coiled
nylon tube assembly which meets the
requirements of § 393.45 of this title)
designed for use between frame and
axle or between a towed and a towing
vehicle shall withstand, without
separation of the hose from its end
fittings, a pull of 250 pounds if it is %
inch or less or 8 mm or less in nominal
internal diameter, or a.pull of 325
pounds if it is larger than % inch or 6
mm in nominal internal diameter. An air
brake hose assembly designed for use in
any other application shall withstand,
without separation of the hose from its
end fitting, a pull of 50 pounds if it is %
inch or 6 mm or less in nominal internal
diameter, 150 pounds if it is 3 or % inch
or 10 mm to 12 mm in nominal internal
diameter, or 325 pounds if it is larger
than Y% inch or 12 mm in nominal
internal diameter (S8.9).

9, 87.3.11 is amended by revising the
section to read:

87311 Water absorption and tensile
strength. After immersion in distilled
water for 70 hours (S8.10), an air brake
hose assembly (other than a coiled tube
assembly which meets the requirements
of § 393.45 of this title) designed for use
between frame and axle or between a
towed and a towing vehicle shall
withstand without separation of the
hose from its end fittings a pull of 250
pounds if it is % inch or 8 mm or less in
nominal internal diameter, or a pull of
325 pounds if it is larger than % inch or
6 mm in nominal internal diameter,
After immersion in distilled water for 70
hours (58.10), an air brake hose
assembly designed for use in any other
application shall withstand without
separation of the hose from its end
fitting a pull of 50 pounds if it is Y% inch
or 6 mm or less in nominal internal
diameter, 150 pounds if it is 3 inch or %
inch or 10 to 12 mm in nominal internal
diameter, or 325 pounds if it is larger
than % inch or 12 mm in nominal
internal diameter (58.9).

10. 59.1.1(d) is revised to read as
follows:
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{d) The nominal inside diameter of the
hose expressed in inches or fractions of
inches or in millimeters, or the nominal
outside diameler of plastic tubing
expressed in inches or fractions of
inches or in millimeters followed by the
letters OD. The abbreviation *mm" shall
follow hose sizes that are expressed in
millimeters. (Example of inside
diameter: a2, %, 4 mm. Example of
oulside diameler; % OD, 12 mm OD.)

11. $9.1.2(d) is revised to read as
follows:

~

TABLE V.—VACUUM BRAK

(d) The nominal inside diameter of the
hose to which the fitting is properly
attached expressed in inches or
fractions of inches or in millimeters, or
the outside diameter of the plastic
tubing to which the fitting is properly
attached expressed in inches or fraction
of inches or in millimeters followed by
the letter OD (See examples in
$9.1.1{d)). The abbreviation “mm" shall
follow hose sizes that are expressed in
millimeters.

12. Table V is revised to read as
follows:

€ HOSE TEST REQUIREMENTS

High tsmperaturo
fadus of
Cywador,
nches

Low temperature
rOUStaANCce

Radus of | oo
Yoo | o

1%
1%
™
™
L)

2

2

2
2%
2%
3N

¥
LT
e
s
e
e
Yor
LAY Y
Ve
8% Yax

“These sizos ae listed 0 provide lest values for brake hosos manuiactired in these sizes. They do not represont

Convarsons

13. Table V1 is revised to read as
follows:

TABLE VI—DIMENSIONS OF TEST SPECIMEN
AND FEELER GAGE FOR DEFORMATION TEST

Feolor gago
demansions

:} i st ad 3;4

(Sec. 103, 119, Pub. L. 89-563, 60 Stat. 718 (15
U.S.C. 1392, 1407); delegation of authority at
49 CFR 1.50)

Issued on January 22, 1685,

Diane K. Steed,

Administrator.

(FR Doc. 85-2140 Filed 1-31-85; 8:45 am]
BILLING CODE 4910-56-M
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Proposed Rules

Ties soction of the FEDERAL REGISTER
contains’ notices 10 the public of the
proposed issuance of rues and
requlations. The purpose of these notices
s W0 give inlerested persons an
opporturaty 10 participate in the rule
meking prior 1o the adoption of the final
nies,

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7CFRCh.IV

{Docket No. 16605)

Crop Insurance Regulations—Varlous
(General Amendment—Appendix)

aGeNcY: Federal Crop lnsurance
Corporation, USDA.

AcTion: Proposed rule and Withdrawal
of proposed rules.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the crop insurance regulations in
Chapter IV of Title 7 of the Code of
Federal Regulations, effective for the
1985 and succeeding crop years, o
remove the “Appendix™ list of counties
designated for crop insurance-from all
crop insurance regulations promuigated
by FCIC, and to withdraw all the
proposed rules updating these counly
lictings. The intended effect of this
proposed rule is to reduce the length of
the documents and lower the
sdminigtrative costs involved in the
printing and codification of these county
listings in the Federal Register and Code
of Federal Regulations {CFR). The
suthority for the promulgation of this
rule is contained in the Federal Crop
Insurance Act, as amended.

Comment date: Written comments,
data, and opinions on this proposed rule
mist be gubmitied not later than April 2,
1085, to be sure of consideration.
ADDRESS: Written comments on this
proposed rule should be sent to the
Difice of the Manager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Room 4096, South
Building, Washington, D.C., 20250,

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.8. Department
of Agriculture, Washington, D.C., 20250,
lelephone {202) 447-3325.
SUPPLEMENTARY INFORMATION: This
ittion has been reviewed under USDA

Fedoral Register
Vol. 50, No. 22

Friday, February 1, 1985

procedures established by Departmental
Regulation No. 1512-1 (December 15,
1983). This action does not constitute a
review as to the need, currency, clarity,
and effectiveness of these regulations
under those procedures. The sunset
review dates established for these
regulations are made part of each
regulation upon publication in the
Federal Register.

Merritt W. Sprague, Manager, FCIC,
has determined that this action (1) is not
a major rule as defined by Executive
Order No. 12291 (February 17, 1981),
because it will not result in; [a) An
annual effect on the economy of $100
million or more; (b) major increases in
costs or prices for consumers, individual
industries, federal, State, or local
governments, or a geographical region;
or (c) significant adverse effects on
competition, employment, investment,
productivily, innovation, or the ability of
U.S.-based enterprises to compele with
foreign-based enterprises in domestic or
export markets; and (2) will not increase
the Federal paperwork burden for
individuals, small businesses, and other
persons.

The title and number of the Federal
Assistance Program to which this
proposed rule apply are: Title—Crop
Insurance; Number 10.450,

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
3015, Subpart V, published at 48 FR
20115 (June 24, 1983).

This action is exempt from the
provisions of the Regulatory Flexibility
Acl; therefore, no Regulatory Flexibility
Analysis was prepared.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Envircnmental Assessment nor an
Environmental Impact Statement is
needed.

It has been the practice of FCIC, when
publishing each of its regulations for
insuring crops, to include an Appendix
listing those counties where such crop
insurance is available. The provisions
requiring such publication were made
part of each regulation in subsection .1
(Example: §§§ 418.012 § Availability of
Wheat crop insurance).

Merritt W, Sprague, Manager, FCIC,
has determined that, due to the

increasing number of countics where
FCIC offers crop insurance on a variely
of crops, the costs of printing in the
Federal Register and subsequent costs
involved in codification in the Code of
Federal regulations (CFR). have become
excessive.

Information regarding the availability
of crop insurance in any given county is
presently available from FCIC service
offices at the local level, making the
publication of these lists unnecessary.

Because of the actions proposed
above, FCIC has determined thal the
proposed rulemakings published in the
Federal Register to updale county
listings are no longer necessary.
Accordingly. the nofice of proposed
rulemakings for 7 CFR Part 411
[Amendment No, 4 to the Grape
Regulations), published on Monday, July
9, 1964, at 49 FR 27949; 7 CFR Part 427
[Amendment No. 1 to the Dat
Regulations), published on Thursday,
June 14, 1984, at 49 FR 24522; 7 CFR Part
430 [Amendment No. 2 lo the Sugar Beet
Regulations), published on Thrusday,
June 14, 1984, at 49 FR 24528; 7 CFR Part
434 [Amendment No. 3 to the Tobacco
Dollar Regulations], published on
Monday, July 2, 1984, at 49 FR 27160; 7
CFR Part 435 [Amendment No. 4 lo the
Tobacco Quota Regulations], published
on Wednesday, June 27, 1984, at 49 FR
26238; 7 CFR Part 436 [Amendment No. 3
to the Tobacco Guaranteed
Regulations], published on Monday, july
9, 1084, at 49 FR 27850; 7 CFR Part 437
[Amendment No. 3 to the Canning and
Freezing Sweet Corn Regulations),
published on Monday, july 9, 1964, at 49
FR 27951; 7 CFR Part 438 {Amendment
No. 3 to the Canning and Processing
Tomalo Regulations], published on
Tuesday, June 12, 1984, at 49 FR 24144; 7
CFR Part 446 [Amendment No. 1 to the
Walaut Regulations], published on
Monday, fuly 2, 1984, at 49 FR 27162; and
7 CFR Part 447 [Amendment No. 1 to the
Popcorn Regulations], published on
Tuesday, June 12, 1984, at 49 FR 24145
are hereby withdrawn.

FCIC is soliciting comments on this
proposed rule for 60 days after
publication in the Federal Register. All
written comments made pursuant to this
action will be available for public
inspection in the Office of the Manager
during regular business hours, Monday
through Friday.
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List of Subjects in 7 CFR Ch. IV
Crop insurance, Various crops.

Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
hereby proposes to withdraw all notice
of proposed rulemakings referred to
herein and further proposes to amend all
crop insurance regulations promulgated
under such authority (7 CFR Part 400 ¢
seq.), to remove the Appendix and all
references to such appendix therein,
effective for the 1985 and succeeding
crop years, in the following instances:

1. The authority citation for 7 CFR
Part 400 et seq., is:

Aulhority: Secs. 506, 516, Pub. L. 75-430, 52
Stal. 73, 77 as amended (7 U.S,C. 1508, 1516).

2. 7 CFR Parts 402, 404, 408, 409, 410,
411, 413, 414, 415, 416, 417, 418, 419, 423,
426, 427, 429, 430, 439, 440, 441, 442, 444,
445, and 446 are amended by removing
Appendix A.

3.7 CFR Parts 402.1, 4.03.1, 404.1,
408.1, 409.1, 410.1, 411.1, 413.1, 4141,
415.1, 416.1, 417.1, 418.1, 419.1, 423.1,
426.1, 427 1, 4291, 430.1, 439.1, 4401,
4411, 444.1, 445.1, and 448.1 are revised
to read as folows:

5= Availabllity of (name of crop) crop
insurance.

Insurance shall be offered under the
provisions of this subpart on [name of
crop) in counties within limits
prescribed by, and in accordance with
the provisions of the Federal Crop
Insurance Act, as amended. The
counties shall be designated by the
Manager of the Corporation from those
approved by the Board of Directors of
the Corporation,

4. 7 CFR Parts 402.8, 403.8, 404.6, 408.8,
409.8, 410.6, 411.6, 413.6, 414.6, 415.6,
416.6, 417.6, 423.6, 426.6, 429.6, 430.8,
439.8, 440.6, 441.8, 442.6, 444.6, 445.6, and
448.6 are amended to read as follows:

§-6 The contract.

The insurance contract shall become
effective upon acceptance by the
Corporation of a duly executed
application for insurance on a form
prescribed by the Corporation. The
contract shall cover the (name of crop)
crop as provided in the policy. The
contract shall consist of the application,
the policy, and the county actuarial
table. Any changes made in the contract
shall not affect its continuity from year
to year. The forms referred to in the
contract are available at the applicable
service office.

Done in Washington, D.C., on November 5,
1985,

Petor F. Cole,
Secretary, Federal Crop Insurance
Corporation.
Dated: January 29, 1985,
Approved by:
Edward Hews,
Acting Manager.
{FR Doc. 85-2689 Filed 1-31-85; 8:45 am)
BILLING CODE 3410-08-M

Agricuitural Marketing Service
7 CFR Part 1004
[Docket No. AO-160-A62-R03)

Milk in the Middle Atlantic Marketing
Area; Recommended Decision and
Opportunity To File Written
Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
To Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule,

SUMMARY: This decision recommends
changes in the definitions of “plant" and
“pool plant" under the Middle Atlantic
order. The changes are based on
evidence presented at a public hearing
held in Alexandria, Virginia, on
September 13, 1984. The hearing on this
issue was requested by a federation of
cooperatives, which represents a
number of dairy farmers who supply
milk to the market. The changes are
needed to reflect current marketing
conditions. They would allow a
federation of cooperatives to qualify its
reserve processing plant as a pool plant
under certain circumstances and to
efficiently exchange by-products by
pipeline with an adjacent nonpool plant.
DATE: Comments are due on or before 15
days after publication of this decision in
the Federal Register,

ADDRESS: Comments [five copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C. 20250,

FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing
Specialist, Dairy Division, Agriculture
Marketing Service, United States
Department of Agriculture; Washington,
D.C. 20250, (202) 447-7183.
SUPPLEMENTARY INFORMATION: This
adminisirative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291,

William T. Manley, Acting
Administrator, Agriculture Marketing
Service, has certified that this action
will not have a significant economic
impac! on a substantial number of smal|
entities. The amendments will promote
orderly marketing of milk by producers
and regulated handlers.

The hearing notice specifically invited
interested persons to present evidence
concerning the probable regulatory and
informational impact of the proposals o
small businesses. Most parties who are
regulated by a milk order are considered
to be small businesses.

This recommended decision contains
an economic analysis and takes into
consideration the impact of the
proposed changes in regulation on the
dairy industry, including to the extent
necessary, the impact of such changes
on small businesses. Although this
decision is not identical to a regulatory
flexibility analysis, it is based on the
record evidence obtained at a public
hearing and therefore serves the same
purpose.

Prior documents in this proceeding:
Notice of Hearing: Issued August 30,
1984; published September 6, 1984 (49 FR

35100).

Emergency Partial Final Decision:
Issued October 17, 1984; published
October 24, 1984 (49 FR 42737).

Order Amending Order: Issued
November 6, 1984; published November
14, 1984 (49 FR 44988).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and the order
regulating the handling of milk in the
Middle Atlantic marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 801 ef seg.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, U.S. Department of
Agriculture, Washington, D.C,, 20250, by
the 15th day after publication of the
decision in the Federal Register. Five
copies of the exceptions should be filed
All written submissions made pursuan!
to this notice will be made available for
public inspection at the office of the
Hearing Clerk during regular business
hours (7 CFR 1.27(b)).

The proposed amendments set forth
below are based on the record of a
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public hearing held at Alexandria,
Virginia, on September 13, 1884,
pursuant 1o & notice of hearing issued
August 30, 19684 (40 FR 35100). The
hearing reopened an earlier joint hearing
convened on July 19, 1983 which
primarily involved consideration of the
expansion of the Middle Atlantic and
New York-New Jersey marketing areas,
That hearing record was reopened for
the limited purpese of receiving
additional evidence with respect to the
economic and marketing conditions
which relate to the compulation of a
producer’s base and the pool
qualification requirements for a reserve
processing plant operated by a
federation of cooperatives,

The material issues on the record of
hearing relate to: :

1. Computation of a producer’s base.

2. Pool qualification requirements for
u reserve processing piant operated by a
federation of cooperalives.

I. Whether emergency marketing
conditions exist to such an extent that
the omission of a recommended decision
ind the opportunity to file written
exceptions thereto are warraated.

I'his decision deals only with issue 2.
lssues 1 and 3 were considered in a
previous decision on the record.

indings and Conclusions

The following findings and
conclusions on the remaining material
issue are based on evidence presented
ot the hearing and the record thereof:

2. Pool qualification requirements for
u reserve processing plant operoted by a
federation of cooperatives. The order
should be amended to permit a
federation of cooperatives to qualify its
reserve processing plant, which is
located on the same premises with
another person's nonpool plant and is
connected by pipeline with such plant,
as a pool plantl,yif the pipeline is used
only to move by-products.

The change was proposed by Atlantic
Processing, Inc. (API), a federation of
four cooperative associations. This dairy
furmer organization represents a number
of producers who supply milk to the
market, Proponent claimed thatils
proposal is needed to reflect current
mirketing conditions and to allow the
federation to operate efficiently.

' APl has operated a manufacturing
lzcility at Allentown, Pennsylvania, for
several ypars, Although the facility was
considered a single operating unit, a
soft-products operation (including sour
tream, yogurt, condensed milk, frozea
dissert mixes and cottage cheese) was
conducted in one portion of the plant
ind liird cheeses were manufactured in
another part of the same fucility. The
ilint was a fully regulated reserve

processing plant under the order. In that
role, it served as a mejor outlet for the
market's reserve milk supplies. A

On April 20, 1984, API sold its hard
cheese operation to Beatrice Foods, Inc.
{Beatrice). Since then two legally
separale businesses have been
operating at the Allentown site. The
land, buildings and equipment
associated with the manufacture of hard
cheeses are now independently owned
and operated by Beatrice. The land,
buildings and equipment used in
connection with manufacturing soft
dairy products were retained by API
and continue to be owned and operated
by such handler.

Following the sale of the cheese
business, certain physical changes were
made by the operators to divide the
former plant’s operations into two
separate operating units. API recently
installed new receiving docks at its
smaller soft-products plant. With this
addition, each operator (APl and
Beatrice) now has the capacity to
receive and segregete a milk supply
which is commensurate with its needs.
Each basiness also mainlains a separate
utility and sewage disposal system.

The by-products resulling the
primary manufacturing operations of
these two handlers complement each
other. For example, to the extent that
Beatrice has s:?%ciem dryer capacity,
the acid-whey associaled with API's
cottage cheese operation can be
salvaged. Similarly, the by-products of
Beatrice's hard cheese operations, whey
cream and whey condensed, can be
utilized in the ice cream operalions
conducted by APL As a convenien! and
economical method of exchanging these
by-products, two existing pipelines have
been maintgined by the operators.

1t is the existence of the pipelines [one
for acid-whey and another for whey-
cream) that is now causing a problem
for APL A plant must constitute a single
operating unit under the current order
provisions. Because of the pipelines, the
market administrator has determined
that the soft-products plant of APl
continues to constitute only a portion of
a single operating unit, which includes
the operations of both APl and Beatrice.
Based on this interpretation. it is not
possible for API to qualify such plant
separately &s a pool plant under the
order.

APl believed that the cheese business
operated by Bealrice would be
conducted in a separate nonpool plant
and that milk delivered to such plant by
the federation would have to be
qualified as a diversion if it was 1o
participate in the order’s marketwide
pool. In recognition of this, APl asked
for a hearing to consider increasing its

diversion allowance to nonpool plants
by 10 percentage points.

The APl wilness stated that the
amount of increase in the diversion
allowance it proposed at the hearing
held in May 1984 was based on the fact
that its remaining soft-products
operation would qualify as a pool
reserve processing plant under the
order. After the close of that hearing,
APl learned about the market
administrator’s interpretation, i.e, the
soft-products operation would not be
considered a separate plant and thus
could no! qualify as a pool plant. It was
then that the handler realized that all of
the federation's milk delivered to
Allentown {either API's soft-products
operation or Beatrice's cheese-
processing operation) would have to be
qualified as a diversion to maintain its
eligibility to share in the marketwide
pool. In view of these circumstances, the
federation became concerned that in the
future it may be unable to keep its
diversions to nonpool plants within the
higher diversion allowance, which was
increased at API's request and became
effective on Seplember 1, 1984,

API's witness lestified that the
federation considered proposing an
additional increase in the diversion
allowance at this hearing. This
alternative was rejected, however,
because proponent did not want to relax
the order’s pooling provisions further
and thereby present an opportunity for
additional milk to be associated with
the market. Proponent asked instead
that the order’s pool plant provisions be
revised in such a way thal its remaining
saft-products plant could qualify
separately as a pool plant if certain
conditions are met.

Al the hearing API's witness insisted
that dividing the total operations of its
Allentown plant between two different
operators {itself and Beatrice) should
not deprive the federation from pooling
its remaining smaller soft-products
facility as a pool reserve processing
plant under the order. He contended
that API's market position could be
adversely affected if it is unable to
qualify its plant. He cited the following
examples to support the claim. If the
plant is a nonpool plant, the federation’s
producer milk must be associated with
(either by direct receipt at or diversion
from) the handler's two flaid processing
pool plants at Lansdale, Pennsylvania
and Baltimore, Maryland. Whereas, if
the handler’s soft-products plant
qualifies as a pool plant, the federation’s
producer mitk could be associated with
such plunt in addition to the handler's
other two pool plants,
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No opposition testimony to the
federation’s proposal was presented at
the hearing. No briefs were received in
connection with the issue,

A statement of counsel was made on
behalf of Inter-State Milk Producers
Cooperative (Inter-State), the largest
cooperative supplying milk to the
market. Counsel indicated that Inter-
State has no objection to the
federation’s proposal so long as the
integrity of regulation can be preserved
and the revised provisions can be
enforced without undue complication
and expense.

A spokesman for the Ad Hoc Federal
Order Committee, representing most of
the major handlers operating under the
Middle Atlantic and New York-New
Jersey milk orders, preseénted a
statement of position on behalf of the
handlers at the hearing. He indicated
that such handlers have no objection to
APl's prm)osal.

The order’s provisions should be
tailored to meet the changed marketing
conditions which have taken place at
the Allentown facility since API sold its
cheese-processing business lo Beatrice.

The revised provisions adopted herein
will not insure pool status for
proponent's smaller soft-products plant.
However, they remove the impediment
which now makes it impossible for API
to qualify such plant as a pool plant
under the order, i.e., because the plant is
connected by pipeline with another
person’s nonpool plant located on the
siame premises.

The record indicates that proponent
wants to maintain pool status for the
milk of its producers who have been
historically associated with the fluid
market and whose milk is being handled
at proponent’s manufacturing operations
at Allentown. Unless the order is
amended along the lines suggested by
proponent, API would have to make
numerous plant and marketing
adjustments in the future to accomplish
this goal. Such adjustments would
involve considerable expense for the
federation and would result in
uneconomic movements of milk
products.

The record evidence also shows that
API's producer deliveries to the
handler's nonpool soft-products plant
are now being qualified as diverted
producer milk. It is expected that the
recently adopted higher diversion
allowance in conjunction with the
federation's somewhat lower milk
supplies now will allow the handler to
maintain pool status for all of the milk of
its producers who have been associated
with this market. It should be noted in
this regard that API's monthly diversion
allowance and ultimately the handler's

ability to qualify milk for poal status
under the order is established on the
basis of the amount of producer milk the
federation causes to be received at or
diverted from pool plants. Hence, to the
extent that the handler's deliveries to its
nonpool soft-products plant could be
qualified as a diversion, the federation's
overall pooling position in the market
would be unchanged regardless of the
status of its soft-products plant.

Nevertheless, even though API could
maintain pool status for its current milk
supplies associated with the market,
affording pool status to the handler’s
soft-products plant if certain conditions
are met will contribute to orderly
marketing of producer milk under the
order over the long run. In that regard, it
will give the federation more flexibility
in marketing its milk in particular
situations.

The record indicates that proponent
did not ask that the order be amended
with the intention of associating
additional milk and/or producers with
the marketwide pool. If the handler
operates its soft-products pool plant in
accordance with its stated intentions,
the changes provided herein should not
have an adverse impact on the market
positions of other interested parties
covered by the order. At the same time,
however, API's position in the market
will be preserved, i.e., as the operator of
a pool reserve processing plant.

The record shows that the pipelines
connecting the two facilities will be
used only to exchange the
aforementioned by-products associated
with the manufacturing operations of the
two separate operators. This mutually
beneficial arrangement whereby the
residual product(s) from each handler's
Erincipal manufacturing operations can

e used by the adjacent operator to
produce another product would be
facilitated. The efficient method
presently used by the two operators in
exchanging such by-products will be
encouraged to continue under the order
changes adopted herein.

If these operations of two separate
businesses were conducted at different
plant sites, tank trucks would have to be
used to exchange the by-products.
However, since they are situated on the
same premises, it is obviously more
practical and more economical lo use
pipelines rather than tank trucks to
move such products. As a convenience
to the two operators, the provisions
adopted herein will accommodate the
needs of the two operators in this
regard, as long as the pipelines are
utilized in accordance with proponent’s
stated intentions, i.e., exclusively to
move by-products.

It seems inappropriate to deny pool
status to the handler's plant simply
because it is connected by pipelines
with another person’s nonpool plant
located on the same premises under the
unique circumstances where the
pipelines are not used to move milk. It
seems equally inappropriate to put APl
in the position of having to modify its
physical plant structure by
disconnecting the pipelines and
exchanging the by-products using tank
trucks merely for the purpose of meeting
the requirements of the current order
provisions. Accordingly, if API is able (o
prove to the market administrator’s
satisfaction that the pipelines were used
only to exchange by-products during the
month, its plant could be considered a
separate operating unit and thus be
eligible for pool status for such month.

Since the market administrator will
make the final determination as to
whether API's plant qualifies for pool
status each month, the integrity of
regulation should be protected
adequately. In that regard, the marke!
administrator would have complete
autharity to monitor the plant’s
activities which affect its pool status.

As already indicated, when API's
plant qualifies as a pool plant, all milk
received from producers at such plant
.qualifies as producer milk and is eligible
for pool participation. Hence, milk tha!
is nltimately destined for the cheese
plant but s not eligible to be diverted
could be received at API's pool plant
simply to qualify such milk for pooling.
It could then be transferred to Beatrice
through the pipeline, thereby evading
the effectiveness of the order's
limitations on diversions to nonpool
plants, As proposed, such movements
would not be permitted under the
reviged provisions,

If the market administrator finds thal
during any month the pipeline was used
to move milk, the reserve processing
plant would not be a pool plant. The
hearing notice proposal was not specific
about how long the plant should be a
nonpool plant in the event that such &
finding was made. Milk receipts and
dispositions by all pool handlers are
classified and accounted for on &
monthly basis under the order, The
order sgould provide that such plant
shall no! be a pool plant for any month
in which such a finding is made,

The same treatment {loss of pool
status for the month) should apply
during the months of automatic pooling
(March through August). Since handlers
may divert unlimited quantities of milk
to nonpool plants in such months, there
is no need for API to move its milk to an
intermediate pool plant, because the
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nilk could be moved to its ultimate
destination at a nonpool manufacturing
plant and maintain pool status.

The hearing notice proposal of APl
did not specify a different treatment for
moving milk to API's pool plant via the
pipeline from the nonpool cheese
peocessing plant of Beatrice. Although
such movements are not likely, they are
conlrary to proponent’s intentions, i.e.,
lo use the pipelines only to move by-
products, The same treatment under the
order should be attached to milk moved
in either direction via the pipelines by
such operators. The provisions adopled
herein carry out proponent’s intent and
state positively that the reserve
processing plant shall be a pool plant for
any month in which the handler
demonstrates to the market
administrator that the pipeline was used
only to move by-products (not milk).

The hearing notice proposal appeared
lo place the burden of determining
whether the API operation qualifies as a

handler has the information regarding
lhe plant’s receipts and disposition, It is
iherefore appropriate that the primary
barden of proving such plant's eligibility
for pool status be placed on the handler
rither than the market administrator,
Accordingly, the provisions adopted
beein place that responsibility on the
bandler operating such plant.

In connection with the market
idministrator's determination, the
fsderation would be given an
Opportunity to prove to the satisfaction
of the market administrator that, for all
practical purposes, its plant was
vperated as @ separate operation (even
though it was connected by pipeline
with a nonpool plant located on the
ame premises) with respect to its
‘eeeipts and disposition of milk during
"z month. For that reason, it should be
tonsidered as a separate plant and be
tigible for pool status. The record
“dicates that proponent intends to
“slablish and maintain a record-keeping
*isiem in accordance with the market
‘dministrator's needs to facilitate the
‘rification of milk receipts and

“Sposition at the plant and assist in
“iking such determination.

Ihis decision responds to a very

“rrow and specific marketing problem
'-:d(-r the Middle Atlantic order. It
Pould be noted that a pool reserve
Processing plant may be operated by a
“operative as well as a federation of
fPoperatives in this market. However,
¢ was no proposal to change the
“plication of the order with respect to
" individual cooperative. Also, there is

no indication that such a modification is
needed to meet a current or prospective
marketing problem of such a handler.
Accordingly, the change adopted herein
is limited to the pool status of a reserve
processing plant operated by a
federation of cooperative associations.
In connection with the revisions in the
pool plant provisions, a modification of
the order’s plant definition is warranted.
This corollary change, in the form of an
exception to such definition, provides
the latitude under the order to allow a
reserve processing plant operated by a
federation of cooperatives to be
considered for pool status as a separate
plant even though it is connected by
pipeline with a nonpool plant located on
the same premises if the conditions
specified in § 1004.7(d)(2) are met.

Rulings on Proposed Findings and
Conclusions

No briefs were received.
General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Middle
Atlantic order was first issued and
when it was amended. The previous
findings and determinations are hereby
ratified and confirmed, except where
they may conflict with those set forth
herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
of milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed tobe °
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(¢) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory

provisions thereof would be the same as
those contained in the order, as hereby
proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Middle Atlantic marketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions may be carried
oul.

List of Subjects in 7 CFR Part 1004

Milk marketing orders, Dairy
products, Milk.

PART 1004—MILK IN THE MIDDLE
ATLANTIC MARKETING AREA

1. Section 1004.4 is revised to read as
follows:

510044 Plant.

Except as specifically provided in
§ 1004.7(d)(2), “plant” means the land
and buildings together with their
surroundings, facilities and equipment,
whether owned or operated by one or
more persons, constituting a single
operating unit or establishment for the
receiving, processing or packaging of
milk or milk products (including filled
milk). However, a separate facility used
only for the purpose of transferring bulk
milk from one tank truck to another tank
truck or only as a distribution depot for
fluid milk products in transit for route
distribution shall not be included under
this definition.

2. In § 1004.7, paragraphs (d)(2), and
{e) are revised to read as follows:

§ 10047 Pool Plant.

(d) .09

(2) A reserve processing plant
operated by a federation of cooperative
associations if, during the month, 30
percent or more of the producer milk of
member producers of such cooperatives
is caused to be delivered to and
physically received at pool plants
qualified pursuant to paragraph (a) of
this section either from the farms of such
producers or by transfer in the form of
fluid milk products (except filled milk)
from the plant(s) of such cooperatives. If
a pipeline is maintained between a
reserve processing plant and a nonpool
plant operated by another person and
located on the same premises, the
reserve processing plant shall be a pool
plant for the month if the operator of
such plant proves to the satisfaction of
the market administrator that such plant
should be eligible for pool status on the
basis of the plant's monthly receipts and
disposition of milk and that the pipeline
was used only to move by-products (not
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milk) between such plants during the
month.

(e) A plant that qualified as a pool
plant pursuant to paragraph (b} or (d) of
this section during each of the
immediately preceding months of
September through February shall be
qualified for automatic pool plant status
for each of the following months of
March through August, unless the plant
operator files a written request with the
market administrator prior to the
beginning of any such month asking that
such plant not be a pool plant. Such
nonpool status shall be effective on the
first day of the month following the
receipl of such request and shall
continue until the plant again qualifies
as a pool plant pursuant to paragraph
(b) or (d) of this section, subject to the
following conditions:

(1) The automatic pool plant status for
any plant identified in paragraph (e) of
this section shall be cancelled if another
plant is qualified as a pool plant on the
basis of deliveries to the same plants
through which such automatic pooling
status was acquired by the plant.
Cancellation of the plant’s automatic
poal plant status shall be effective on
the first day of the month in which the
other plant is qualified as a pool plant
and shall continue until the plant again
qualifies as a pool plant pursuant to
paragraph (b} or (d) of this section; and

(2) The automatic pool plani status of
a reserve processing plant operated by a
federation of cooperative associations
qualified pursuant to paragraph (d)(2) of
this section shall be forfeited for any
month during the March through August
period in which the market
administrator determines on the basis of
the investigation conducted pursuant to
paragraph (d){2) of this section that such
plant shall not be a pool plant for the
month.

(Secs. 1-19, 48 Stat. 31, as amended, 7 US.C.
601-674)

Signed at Washington, D.C., on January 29,

1965.

William T. Manley,

Deputy Administrator, Marketing Programs.
[FR Doc. 85-2703 Filed 1-31-85; 8:45 am]
BILLING CODE 3410-02-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Credit Union Service Organizations

AGENCY: National Credit Union
Administration (NCUA).

AcTiON: Notice of Proposed Rulemaking;
Credit Union Service Organizations.

SUMMARY: NCUA requests comment on
its regulation of Federal credit union
loans to and investments in credit union
service organizations (CUSO's). NCUA
is considering simplification and
improvment of the regulation in various
respects. Among the items under
consideration are (1) the elimination of
inconsistencies and unnecessary
procedure in determining proper
activities for CUSO's and (2) the
provision of guidance concemning the
proper structure of CUSO's in order to
minimize the risk of loss to participating
credit unions and the National Credit
Union Share Insurance Fund. Comments
are requested on these and other
matters identified below, as well as on
any other issues of concern to the public
with respect to CUSO's. This notice of
proposed rulemaking will be followed
by a final rule or a more specific
proposal, as circumstances warrant.

DATE: Comments must be received on or
before March 29, 1985.

ADDRESS: Send comments to Rosemary
Brady, Secretary, National Credit Union
Administration Board, 1776 G Street,
NW., Washington, D.C. 209456.
Telephone: (202) 3537-1100.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner or Hattie Ulan,
Department of Legal Services, at the
above address, or lelephone: (202) 357-
1030.

SUPPLEMENTARY INFORMATION:

Overview

Section 107 of the Federal Credit
Union ACt (12 U.S.C. 1757) authorizes
Federal credit unions (FCU’s) to invest
in and make loans to credit union
service organizations' subject to certain
monelary limits and other restrictions
discussed below. In April of 1982, NCUA
substantially revised its regulation
concerning the exericise of this
authority. CUSO's were permitted for
the first time to return profits to
participating credit unions, and to
provide services not only to the credit
unions but to credit union members as
well. In general, the effects of the 1982
revision have been very positive,
Nonetheless, over two years of
experience with the regulation indicates
that there may be a need for additional
simplification and improvment.

In particular, NCUA, is concerned that
certain inconsistencies and
shortcomings in the regulation have
contributed to undesirable results such
as conflicting interpretations, confusion
among credit unions as to the proper
structure and purpose of CUSO’s, and,

in a limited numer of cases, safety and
soundness threats to individual credit
unions and the National Credit Union
Share Insurance Fund (NCUSIF). The
purpose of this notice of proposed
rulemaking is to identify and reques!
public comment on the issues related
these concerns, with a view toward
futher simplification, clarification and
improvment of the regulation.

Background

In 1977, Congress granted Federal
credit unions (FCU's) the authority to
make loans to and invest in credit unicn
service organizations. The lending
authority (Section 107{5}{D) of the FCU
Act, 12 US.C. 1757(5)(D)) and the
investment authority (Section 107(7)(1)
each allow for one percent of the FCU's
paid-in and unimpaired capital and
surplus to be placed in CUSO's, The two
sections of the Act contain similar
provisions that have the effect of
defining a CUSO. Section 107{5}{D}
limits FCU loans to organizations ". . .
established primarily to serve the needs
of [their] member cradil unions, and
whose business relates to the daily
operations of the credit unions they
gerve.” Section 107(7){1) limits FCU
investments 1o organizations “. . .
providing services associaled with the
routine operations of credit unions.”
Also, Section 107(7)(I) expressly
provides that the investment authority
may not be used *. . . to acquire control
directly or indirectly, of another
financial institution, nor [to] invest in
. . . an insurance company, trade
association, liquidity facility or any
other similar organization. . . ." NCUA
has previously considered these two
sections of the FCU Act to refer to the
same type of entity and has found no
substantive differences between them.
(See 43 FR 12402, 3/7/79).

In 1978, NCUA published a finsl rule
implementing the authorily to invest in
and make loans to CUSO's (See 43 FR
12401, 3/7/79). NCUA decided at that
time to maintain close controls over (he
authority. Among other things, the 1979
regulation limited CUSO's to the
corporate form, allowed only credit
unions to invest in CUSO's, listed
specific functions and services that s
CUSO could perform, and set out the
application and approval pracess for
FCU's forming CUSO's. In 1982, the
NCUA Board significantly deregulated
FCUs' involvement with CUSO's (see ¥
FR 30462, 7/14/82). CUSO's were no
longer limited to the corporate form,
entities other than credit unions could
invest in CUSO's, general categories of
activities were set out rather than an
exclusive list, and the application and

¢
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approval process was dropped from the
requlation.

As a technical matter, it should be
noted that the NCUA publication of the
1982 regulation contains an error, The
first sentence of § 701.27(b) of the
regulation, 12 CFR 701.27(b), should
state as follows: “The purpose of a
CUSO is to provide goods and services
und perform functions that are
ussociated with routine credit union
operations,” This is the language that
was approved by the NCUA Board and
published in the Federal Register.
Unfortunately, the unofficial NCUA
publications of the regulation added the
word “primarily” after the words
“provide™ and “perform.” This has
csused some confusion as to what
functions and services a CUSO may
perform and the customer base that a
CUSO may serve,

As previously indicated, NCUA
believes the results of the 1982
regulation have in general been quite
positive. CUSO's are now permitted lo
return profits to participating credit
uniens, CUSQ's are one method by
which credit unions may join together to
avall themselves of services, such as
data processing and accounting
s2rvices, in @ manner that achieves
operating efficiencies and economies of
scale. Also, CUSO's represent a method
by which credit unions may choose to
provide new financial services to their
members (i.e., services other than

raditional savings and consumer
lending services). While the CUSO
iuthority has not been widely utilized
y FCU's (as of June 30, 1984, only 2.5%
vl all FCU's reported loans to or
‘nvestments in CUSO's), its importance
lies In part in the fact that it represents
0 additional choice that is available to
Federal credit unions reacting to a
thanging financial marketplace while
felaining their identity as presonalized
financial cooperatives.

NCUA is concerned, however, after
Uver lwo years of experience with the
fevised regulation, that there are certain

tspects in which it may be in need of
urther simplification and refinement.
\CUA is particularly concerned that
CUSO's should be structured in a

“anner that minimizes the risk of loss to

“ricipating Federal credit unions and

1o the NCUSIF. If that condition can be
Hiisfactorily met, it would then seem
“sirable that participating credit unions
% allowed to determine the proper

*ope of CUSO activities with a
"nimum of regulatory interference and
‘ed tape."” NCUA is also concerned that
"¢ present regulation has generated
“alusion, and in some instances
‘iributed to supervisory problems, by

its fallure to address other issues such
s insider dealing and NCUA
examination authority. Altogether, there
are five specific areas that NCUA
wishes to obtain public comment on in
its consideration of further improvement
of the regulation. The five areas of
concern are (1) structure and
capitalization, (2) activities to be
performed, (3) customer base, (4) insider
dealing, and (5) examination authority.
Each of these subjects is separately
discussed in detail below. In addition,
NCUA welcomes comment on any other
issues related to its regulation of FCU
loans to and investments in CUSO's.

Structure and Capila.lization

The 1879 regulation limited CUSO's to
the corporate form. In 1982, this
restriction was removed. As a result, at
least the following possibilities now
exist for structuring CUSO's: general or
limited partnerships, sole
proprietorships, joint ventures, and
corporations. Generally under the law, a
corporate or limited partnership
structure (assuming the FCU is nota
general partner and is not involved in
management or decision making) will
afford protection in investing FCU's by
limiting their potential loss to the
amount of their investment in the CUSO.
The other forms of business entities may
leave an investing FCU exposed to the
contract and tort liability of the CUSO,
In connection with the present review of
the regulation, and particularly in light
of the possibility of even further
expansion of the scope of permissible
activities for CUSO's (discussed below),
it seems appropriate to request public
comment on whether FCU investments
in CUSO's should be limited to those
structures that effectively minimize the
risk of liability and loss to participating
FCU's,

It must also be noted that limiting
CUSQ's to certain organizational forms
provides no absolute guarantee against
liability on the part of investing FCU’s.
A solid body of case law establishes
that the courts will “pierce the corporate
veil" and hold one organization liable
for the debts of another if equity
dictates such a result. The courts have
traditionally looked at a numbr of
factors in making this determination.
Included among the factors that may
result in an adverse determination are
(1) inadequate capitalization, (2) lack of
separate management and control, (3)
failure to observe corporate formalities,
(4) similarity of corporate names and
identities, and (5) shared office space
and bookkeeping. This consideration
raises the question df whether NCUA
should provide any further quidance, by
regulation or otherwise, concerning the

proper structure and capitalization of
CUSO's.

Another issue on which the Board
secks comment is whether it should
differentiate between loans to CUSO's
and investments in CUSO's in
determining whether to limit the
organizational form of CUSO's. The
above discussion relates principally to
investments in CUSO's. The concerns
expressed would not be applicable in
instances where an FCU simply loans
money to a CUSO and does not invest in
the CUSO. In those cases, the FCU ’
would only be a creditor of the CUSO,
and would be exposed only to those
risks to which creditors are subject.

A question that Is closely related to
issues of CUSO organizational structure
and potential FCU liability is the proper
accounting treatment, on the credit
union's books and records, of an
investment in a CUSO and any other
transactions with the CUSO. In its draft
management letter concerning the
National Credit Union Share Insurance
Fund for the year ended September 30,
1984, the accounting firm of Ernst and
Whinney expresses concern that credit
unions may not in all cases be following
generally accepted accounting principles
in recording CUSO arrangements.
Specific examnples cited are the
improper recognition of a gain on the
sale of d building to a wholly-owned
CUSO and the carrying of an investment
in a wholly-owned CUSO at book value
despite the fact that the CUSO is losing
money. The full and fair disclosure
requirements of § 702.3 of NCUA's
Regulations (12 CFR § 702.3) and
NCUA's Accounting Manual for Federal
Credit Unions require that FCU's follow
generally accepted accounting principles
in recording CUSO transactions. NCUA
is considering measures to more
explicitly enforce this requirement.

Activities To Be Performed

The present regulation identifies four
general categories of activities that may
be performed by CUSO's (see
§ 701.27(b) (1)-{4)) and provides that
activities not within those categories
may be performed with the approval of
the NCUA Board (§ 701.27(b)(5)). Each
of the four categories lists various
examples of activities that are
considered to be within the category,
but the lists are not exclusive. Thus, for
example, § 701.27(b)(2) authorizes
“family financial services including, but
not limited to, financial planning and
counselling, including retirement
counselling, estate planning and income
tax preparation, developing and
administering . . . personal benefit
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plans, and provision of trust services
. . ." (emphasis added).

The result of this regulatory structure
is that a credit union or credit unions
that wish to utilize 8 CUSO to engage in
an activity thal is not specifically listed
may choose one of three courses of
action: (i) Obtain the advice of private
counsel, (ii) request an NCUA staff
interpretation, or (iii) proceed under
section (b)(5) to request the approval of
the NCUA Board. NCUA has found this
to be a process that is cambersome and
one that results in inevitable
inconsistencies from case lo case,
depending on whether advice is
obtained from a private source or
NCUA. In recent months there has been
a tremendous increase in the number of
questions received by NCUA concerning
the permissible scope of CUSO
activities. Examples include discount
brokeage, real estate agencies, travel
agencies, marketing of consumer goods,
and participation in sale and leaseback
arrangements with credit unions,

NCUA would like to eliminate the
inconsistencies and at the same time
avoid a cumbersome review and
approval process. NCUA especially
questions the need for it to review or
control CUSO activities if appropriate
standards are established to minimize
the risk of loss to participaling credit
unions and the NCUSIF, Thus, NCUA is
considering deregulation of this area.
The statutory standards would of course
remain in effect; a CUSO’s business
must relate to the “daily operations of
credit unions" (see Section 107(5)(D) of
the Act) and the CUSO must provide
services "associated with the routine
operations of credit unions™ (see Section
107(7)(1)). Also, at least in the case of the
lending authority, the CUSO must be
established “primarily to serve the
needs of its member credit unions™
(Section 107(5){D)). (The Board believes
this can be read to include services to
credit unions and their members,) Aside
from these limits, NCUA would not
impose a “laundry list” of activities, nor
would it untake a review or approval
process. Thus, each individual credit
union or group of participating credit
unions would be allowed to determine
what activities and services are related
to their “daily operations” and
“associated with their routine
operations.” For example, a large
Defense FCU that has a transient
membership and an active residential
mortgage loan program might consider
the operation (through a CUSO) of a real
estate agency for its members to be
associted with its routine operations. On
the other hand, residential mortgages
would not be within the routine

operations of an FCU that serves high
school and college students. Hence, the
operation of a real estate agency would
not be associated with their routine
operations.

The NCUA Board requests commaent
on whether this general approach of
"sell-determination™ by investing credit
unions is a workeble one for
determining the permissible scope of
CUSO activities, NCUA would retain
the anthority on a case-by-case basis, in
connection with the performance of its
examination and supervision functions,
to question whether the activities of a
particular CUSO are associated with the
operations of the credit unions involved.
Any decision would have implications,
however, only for the case at hand, and
would not have the effect of a general
rule or precedent. For those commenters
who believe this is a workable
approach, the Board requests comment
on whether and how the statutory
guidelines should be incorporated into
the regulation. For those who believe the
approach is unworkable, the Board
requests both comments on why it is
unworkable and specific
recommendations as to alternative
approaches.

Customer Base

Although the FCU Act mandates that
CUSO's provide services and perform
functions that are associated with
routine credit union operations, the
issue of who the CUSO may serve is not
addressed. The 1979 regulation allowed
CUSO's to serve credit unions investing
in it and other entities to a limited
extent. The current regulation does not
specify who the CUSO may serve. The
preamble to the current regulation
stated that a CUSO could serve
organizations other than credit unions
as long as its primary purpose was to
serve credit unions. (See 47 FR 30462, 7/
14/82). The only statutory limit that
seems clearly directed at this issue is
the provision in the lending authority
(Section 107(5){D)) which, as mentioned
above, requires that the organization be
“established primarily ta serve the
needs of its member credit unions,”

NCUA requests comment on whether
the regulation should provide
clarification with respect to the
appropriate customer base for CUSO's.
Various options exist. CUSO's could be
limited to serving credit unions and
other participating institutions and their
members or customers. They could be
allowed to serve credit union members
generally, irrespective of whether a
particular credit union is a lender or
investor in the CUSO. Or they could be
allowed to provide “incidental” services
to members of the public sc long as the

primary purpose is to serve credit union
members and customers of other
participating institutions. NCUA
requests comment on whether the
regulation should address this subject,
and if so, how.

Insider Dealing

The current rule does not contain a
prohibition on insider dealing involving
CUSO's, although the preamble to the
final rule contained a discussion of the
issue. The preamble stated that FCU
officials and employees could receive
compensation for services rendered to
the CUSO, but that compensation that
was tied to the volume of CUSO
business generated by the official’s or
employee’s credit union (e.g., personal
receipt of insurance commission income)
may be viewed as a misappropriation of
the credit union’s corporate opportunity
(see 47 FR 30463, 7/14/82). While NCUA
continues to hold this position, there are
at least two reasons for questioning
whether express regulatory guidance on
this subject might now be more
appropriate. First, the decision not to
regulate was based at least in part on
the notion that isolated problems could
be addressed by NCUA as “unsafe and
unsound practices" using the Agency's
statutory enforcement powers. Recen!
court decisions interpreting comparable
powers of the other financial regulators
have, however, severely restricted the
utility of this approach by holding thats
practice is unsafe and unsound only if it
actually threatens the financial viability
of the institution. (See, Gulf Federal
Savings and Loan Association v.
FHLBB, 651 F.2d 258 (5th Cir, 1981).)
Second, NCUA has encountered a
limited number of cases where insider
dealings in CUSQO's have reduced the
profitability of the CUSO to the credit
union and its members, and ultimately
contributed to supervisory problems or
insolvency of the credit union. For
example, in one recent case, the two (09
management officials of a Federal credil
union become involved in the formation
of a CUSO to which the credit union
members' real estate and insurance
business was directed when the .
members received loans from the credit
union. The officials personally received
the commission income for this
business, thus reducing the profitability
of the CUSO to the credit union and
increasing the costs of the services o
the members. Further, the evidence
indicates that the desire to generate this
commission income at the very leas!
“clouded" credit decisions that were
made by the credit union, which
ultimately contributed to the insolvency
of the credit union and resulted in
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substantial expense to the NCUSIF. An
express regulatory prohibition might
prevent this type of problem from
recurring, and al the same time it would
place no burden whatsoever on the vast
majority of credit unions and credit
union officials who scrupulously avoid
this sort of conllict of interest,

Accordingly, NCUA requests
comment on whether it should provide
express regulalory protection against
credit union officials and employees
receiving commission income and
engaging in other types of insider
dealing in connection with CUSO
activities. If so, should that protection
take the form of broad prohibition, or
are there certain types of insider
relationships that should be permitted
on the condition that full public
disclosure is made?
Examination Authority

Under the current regulation, NCUA
maintains examination authority over
CUSO's only "to the extent permitted by
law."” Thus, whether NCUA has the
authority to conduct an examination of
4 CUSO presumably depends on the
laws of the state under which the CUSO
is chartered. NCUA has neither the
resources nor & reason to examine
CUSO's on a routine basis. In view of
the tendency for problems in CUSO's to
coincide with or lead to problems in
participating credit unions, however, .
NCUA questions whether it should take
& stronger stand with respect to its
shility to examine CUSO's. Such a stand
may be appropriate in view of the fact
that any risk of loss to participating
Federal credit unions is ultimately borne
i part by all insured credit unions
trough the NCUSIF. As an example of
one possible method of addressing this
isue, the Federal Home Loan Bank
board, in its regulation concerning
savings and loan service corporations,
"equires that the corporations agree in
writing to permit and pay the cost of
such examinations as the Board deems
iecessary (see 12 CFR 545.74(b)(iii)).
NCUA requests comment on whether it
“hould adopt this or a similar method of
#iteblishing a clear authority to
“amine CUSO's where circumstances
Warranl,
Regulatory Procedures
fegulatory Flexibility Act

The NCUA Board has determined and
“rtifies that any proposed change to the
"gulation, if adopted, will not have a
“gificant economic impact on a
whsiantial number of small credit
‘Mions. First, small credit unions
fenerally have not been involved to a
“gnificant degree in the formation and

operation of CUSO's. Second, the
proposed changes are generally directed
at clarification and reduction of
regulatory confusion and interpretive
burdens, rather than creation of new
regulatory restrictions. Therefore, a
regulatory flexibility analysis is not
required.

Financial Regulation Simplification Act

Since the proposed rule would reduce
burdens and delay would cause
unnecessary continuance of such
burdens, the NCUA Board finds that full
and separate consideration of all of the
requirements of the Financial Regulation
Simplification Act is impractical. The
NCUA Board has, however, addressed
most of these policies, as set forth
above.

List of Subjects in 12 CFR Part 701

Credit unions, Credit union service
organizations.

Authority: 12 US.C. 1757, 12 US.C. 1768, 12
US.C. 1784,

Dated: January 24, 1985,
Rosemary Brady,
Secretary of the Board.
[FR Doc. 85-2837 Filed 1-31-85; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-145-84]

Income Taxes; Limitation on Amount
of Depreciation and Investment Tax
Credit for Luxury Automobiles;
Limitation When Certain Property Is
Used for Personal Pu

Cancellation of Public Hearing on
Proposed Regulations

AGENCY: Internal Revenue Service,
Treasury.

AcTiON: Cancellation of notice of public
hearing on proposed regulations.

summARY: This document provides
notice of cancellation of a public hearing
on proposed regulations relating to the
limitation on amount of depreciation
and investmenl tax credit for luxury
automobiles, and the limitation when
certain property is used for personal
purposes,

DATE: The public hearing was originally
scheduled for February 5, 1985.

FOR FURTHER INFORMATION CONTACT:
Cynthia Grigsby of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Censtitution Avenue NW., Washington,

D.C. 20224. Telephone 202-566-3935 (not
a toll-free number),

SUPPLEMENTARY INFORMATION: By a
notice appearing in the Federal Register
for Thursday, December 13, 1954 (49 FR
48573), it was announced that a public
hearing on the proposed regulations
relating to the limitation on amount of
depreciation and investment tax credit
for luxury automobiles, and the
limitation when certain property is used
for personal purposes would be held on
February 5, 1985, at 10:00 a.m. in the
Internal Revenue Service Auditorium,
1111 Constitution Avenue NW.,
Washington, D.C. The proposed
regulations that were to be the subject
of that hearing had been published in
the Federal Register for Wednesday,
October 24, 1984 (49 FR 42743).

The public hearing scheduled for
February 5, 1985, has been cancelled.
The proposed regulations that were
announced in 49 FR 42743, including any
amendments thereto, will be the subject
of a hearing to be scheduled at a later
date. The date and time of the hearing
will be announced in the Federal
Register.

Peter K. Scott,

Acting Director, Legislation and Regulations
Division.

[FR Doc. 85-2718 Filed 1-31-85; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 1
[LR-35-81]

Transfers of Oil and Gas Properties by
Individuais to Corporations; Public
Hearing on Proposed Regulations

AGENCY: Internal Revenue Service,
Treasury. .

AcCTION: Notice of public hearing on
proposed regulations,

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the eligibility of
percentage depletion on qualified oil or
gas properly transferred by an
individual to a qualified transferee
corporation.

DATES: The public hearing will be held
on Friday, March 15, 1985, beginning at
10:00 a.m. Outlines of oral comments
mus! be delivered or mailed by Friday,
March 1, 1985.

ADDRESS: The public hearing will be
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 3111 Constitution Avenue NW.,,
Washington, D.C. The request to speak
and outlines of oral comments should be
submitted to the Commissioner of
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Internal Revenue, Attn: CC:LR:T (LR-35-
81), Washington, D.C. 20224,

FOR FURTHER INFORMATION CONTACT: B.
Faye Easley of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW,, Washington,
D.C. 20224, telephone 202-566-3935 (not
a loll-free call),

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 613A(c)(10) of
the Internal Revenue Code. The
proposed regulations appeared in the
Federal Register for Wednesday,
October 3, 1984 (49 FR 39078).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules" (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted comments within the time
prescribed in the notice of proposed
rulemaking and who also desire to
present oral comments at the hearing on
the proposed regulations should submit,
not later than Friday, March 1, 1985, an
outline of the oral comments to be
presented at the hearing and the time
they wish to devote to each subject.

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of the time consumed by
questions from the panel for the
government and answers to these
questions.

Because of controlled access
resirictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

By direction of the Commissioner of
Internal Revenue.

Peter K. Scott,

Director, Legislation and Regulations
Divigion.

[FR Doc. 85-2717 Filed 1-31-85; 8:45 am|
DILLING CODE 4330-01-M

26 CFR Part 1
[LR-83-83]

Exclusion From Gross Income for
Certain Foster Care Payments

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the

exclusion from gross income for certain
foster care payments. Changes to the

applicable tax law were made by the
Act of January 14, 1983, The regulations
would provide the public with the
guidance needed lo comply with that
Act and would affect states, political
subdivisions of states, and child-placing
agencies making foster care payments,
and foster parents receiving foster care
payments.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by April 2, 1985. The
amendments are proposed to be
effective for taxable years beginning
after December 31, 1978.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-83-83), Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Cynthia L. Clark of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW,, Washington,
D.C. 20224 (Attention: CC:LR:T) (202-
566-3288, not a toll-free call).
SUPPLEMENTARY INFORMATION: .

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 131 of the Internal Revenue
Code of 1954 (Code). These amendments
are proposed to conform the regulations
to section 102 of the Act of January 14,
1983 (96 Stal. 2608) and are to be issued
under the authority contained in section
7805 of the Internal Revenue Code of
1854 (68A Stat. 917; 26 U.S.C. 7805).

Section 131 of the Code provides that
foster parents may exclude from gross
income amounts received during the
taxable year as qualified foster care
payments. Qualified foster care
payments include amounts paid by a
state or political subdivisiion of a state
or by certain child-placing agencies to
reimburse foster parents ?or the expense
of caring for a qualified foster child in
their home. The regulations illustrate
that amounts paid in excess of the
expense of caring for a qualified foster
child (other than difficulty of care

payments) and amounts paid for keeping

emergency shelter available are not
excludable from gross income under
section 131.

Qualified foster care payments also
include amounts paid by a state or a
political subdivision of a state or certain
child-placing agencies as difficulty of
care payments, A difficulty of care
payment is any amount (other than an
amount paid to reimburse foster parents
for the expense of caring for a qualified
foster child) that is paid as
compensation for providing the

additional care of a qualified foster
child that is required because of the
child’s physical, mental, or emotional
handicap, and that is provided in the
home of the foster parents, Amounts in
treated as difficulty of care payments
only if a state or poliltical subdivision
@ state {or an agency thereof) has
determined that there is a need for
additional compensation because of th
additional care required by reason of
the child's handicap, and only if the
amounts are designated by the payor
difficulty of care payments. The
regulations provide that the payor may
make the designation by means of &
statement sent to the foster parents ors
separate check issued under a progran
to provide difficulty of care payments

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be gives
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in this noticed
proposed rulemaking have been
submitted to the Office of Managemenl
and Budget (OMB) for review under
section 3504(h) of the Paperwork
Reduction Act. Comments on these ;
requirements should be sent to the ¢
Office of Information and Regulatory Y
Affairs of OMB; Altention: Desk Office
for Internal Revenue Service, New
Executive Office Building, Washington J *
D.C. 20503. The Internal Revenue
Service requests that persons submilts
comments on these requirements to
OMSB also send copies of those
comments to the Service.

Special Analyses

The Commissioner of Internal
Revenue Service has determined thal
this proposed rule is not a major rule &
defined in Executive Order 12291.
Accordingly, a Regulatory Impact 8.
Analysis is not required. Although this il .
document is a notice of proposed .
rulemaking that solicits public comm¢“ g,
the Internal Revenue Service has i
concluded that the regulations propos*ig,
herein are interpretative and the noﬁf"
and public procedure requirements of$
U.S.C. 553 do not apply. According!y. ™
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Regulatory Flexibility Analysis is
required for this rule. ‘

Drafting Information

The principal author of these
proposed regulations is Cynthia L. Clark
of the Legislation and Regulations
Division of the Office of Chief Counsel,
[nternal Revenue Service. However,
personnel from other offices of the
lnternal Revenue Service and Treasury
Department participated in developing
lhe regulations on matters of both
substance and style.

List of Subjects in 26 CFR 1.61-1—1.281-
i

Income taxes, Taxable income;
Deductions, Exemptions.

Proposed Amendmeants to the

Regulations
PART 1—[{AMENDED]

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph. The following new section
s added in the appropriate place.

{1.131-1  Certain foster care payments.

(2) Exclusion from gross income—{1)
In general, Gross income shall not
nclude amounts received by a foster
parent during the taxable year as
quilified foster care payments.

(2) Qualified foster care payment. The
term “qualified foster care payment”
neans any amount that is pald by a
#ile or political subdivision thereof or
by a child-placing agency described in
section 501(c){3) and exempt from tax
mder section 501(a) and—

(i) That is paid to reimburse the foster
parent for the expenses of caring for a
qualified foster child in the foster
purent’s home, or

(ii) That is a difficulty of care
ryment, as defined in section 131(c)
ud paragraph (¢) of this section,

3) Limitation on exclusion of
@iiicully of care payments. In the case
ol any foster home, difficulty of care
payments for any period to which such
ryments relate shall not be excludable
‘i gross income under section 131{a)
id paragraph (a)(1) of this section to
‘e extent such payments are made for
=are than 10 qualified foster children. If
'ﬁflll( ulty of care payments for any

#riod are made for more than 10
walified foster children and any of the
:Jszld:on was not in the foster home for
“tentire period to which the payments
tate, the exclusion shall apply to the
Fyments for the 10 children who were
2 the foster home for the greatest
*mber of days during the period.

%) Qualified foster child. For the
#"poses of this section, the term

"qualified foster child” means any
individual who—

{1) Has not attained age 19, and

(2) Is living in a foster family home in
which the individual was placed by an
agency of a state or political subdivision
thereof, or an organization that is
licensed by a state (or political
subdivision thereof) as a child-placing
agency and that is described in section
501{c)(3) and exemp! from tax under
section 501(a).

(c) Difficuity of care paymenis—{(1) In
general. For'purposes of this section, the
term "difficulty of care payments”
means payments to individuals that are
no! described in paragraph (a)(2)(i) of
this section and that are compensation
{and designated as such under
paragraph [c){2) of this section) for
providing the additional care of a
qualified foster child that is—

(i) Required by reason of a physical,
mental, or emotional handicap of the
child with respect to which a slate or a
political subdivision of a state (or an
agency thereof, but not a licensed
private agency) has determined that
there is a need for additional
compensation, and

(i) Provided in the home of the foster
parent,

{2) Payor designation. Payments will
be treated as difficulty of care payments
only if they are designated by the payor
as compensation described in paragraph
(c){1) of this section. The designation
may be made by means of a written
stalement furnished to the foster parents
on or before January 31 of the year
following the calendar year in which
such payments are made (or, in the case
of payments made before January 1,
1885, on or before the last date on which
the foster parents may file a claim for
credit or refund of income tax with
respect to such payments), The
statement need not use the words
“difficulty of care payments,” but must
indicate that the payment is for care that
has been determined by a state or
political subdivision of a state to be
required by reason of a physical, mental,
or emotional handicap of a qualified
foster child, and that is provided in the
home of the foster parents. In lieu of a
written statement, the designation may
be made by means of a separate check,
issued under a program lo compensate
foster parents for providing, in their
homes, the additional care determined
by a state or political subdivision of a
state (or an agency thereof, but not a
licensed private agency) to be required
by reason of the physical, mental, or
emotional handicap of their foster child.

{d) Examples. The provisions of
paragraphs (a) through (c) of this section

may be illusirated by the following
examples:

Example (1). A married couple provide
[oster cure (0 8 lensyear-old child who has
been placed in their home by a licensed
private child-placing agency described in
section 501(c)(3) and exempt from tax under
soction 501{a). The child-placing agency
maken a specified paymant at the end of the
moath as reimbursement for amounts
expended by the foster parents in providing
food, shelter, school supplies. and other items
of support for the child during the preceding
maonth. The foster parents report 10 the child-
placing agency the amounts paid or incurred
for clothing and medical expenses, and the
agency makes direct payment to the vendor
or physician (if the goods or services were
supplied on credif) or increases the moathly
check ta the foster parents if they have
expended their own funds. The payments
made by the child-placing agency to the
foster parents are solely for the purpose of
reimbursing them for their expenses incurred
in taking care of the child placed in their
home, and such payments do not exceed the
expenses incurred. Accordingly, the
payments are excluded from the gross income
of the foster parents.

Exampie (2). A married couple entered into
un agreement with a licensed private child-
placing agency described in section 501(c){3)
and exempt from tax under section 501{a) to
provide foster care for a ten-year-old child in
their home. They provide the child with room,
board, clothing, medical and dental care,
insurance, school expenses, recreation items, .
transportation, and spending money. The
child-placing agency makes monthly
payments to the foster parents covering (1)
compensation for the services of the foster
parents and {2) a per-child support payment
thal varies with the age of the child. The total
amount received exceeds the expenses
incurred in caring for the foster child. The
portion of each payment that represents
reimbursement or advancement! for expenses
subsequently incurred by the foster parents
and does not exceed the expenses incurred fs
not includible in their gross income. The
remaining portion of each payment is
includible in gross income.

Example (3). A department of public
welfare of a state administers an emergency
sheller care program under which children in
physical or moral danger are placed in the
komes of temporary foster parents where
they remain for periods of not more than 30
days before being placed in permanent foster
homes. Foster parents who provide
emergency shelter care must have adequalte
house space, be physically fit, and have
siitable personalities. To assure the
avallability of suitable homes for such care,
the welfare department is authorized to pay a
mouthly subsidy ranging from 20 dollars to 40
dollars a bed, totaling 100 doilars to 200
dollars & month, depending on the locality.
Foster parents who participate In this
program are paid these amounts for making
the emergency shelter care available, and
payment is not dependent upon a child being
currently in the bome. The payments are
remuneration for keeping space available, not
payments to reimburse the foster parents for
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the expenses of caring for qualified foster
children. Accordingly, the payments are
includible in gross income.

Example (4). The welfare department of a
county conducts & specialized foster-family-
care program to place physically, mentally, or
emotionally handicapped foster children in
the homes of foster parente who, by reason of
their training or work experience, are
qualified to provide the children with the
special care they need. Before a child s
placed with the foster purents, a service
worker employed by the welfare department
must determine that the child has a physical,
mental, or emotional problem requiring
special care, The service worker's
determination must be supported by the
judgment of an appropriately qualified
professional or the worker's supervisor. The
child’s record mus! document the physical,
mental, or emotiona! problem that requires
special care, and the special care to be paid
for must be designated in the child's service
plan. Payments for the special care required
by the child's handicap are in addition to,
snd are made under the specialized foster-
family-care program separately from,
payments for basic room, board, and
supervision, In these circumstances, an
agency of a political subdivision of a state
has determined that additions] compensation
should be paid to foster parents for the
additional care they provide their
handicapped foster children, and the payor
has designated the additional compensation
as compensation described in paragraph
(c)(1) of this section. Accordingly, the
payments for the special care are excludable
from the gross income of the foster parents
subject to the limitation in paragraph (a)(3) of
this section.

Example {5). A county department of public
welfare makes difficulty of care payments on
the fifteenth of each month for handicapped
foster ¢hildren cared for in the prior month,
The payments are adequately designated as
difficulty of care payments, A husband and
wife have been providing care in their home
for 10 handicapped foster children. During the
last week of May, they take one more
handicapped child Inte their home, On June
15, the welfare department makes a difficulty
of care payment for the 11 children cared for
in May. The foster parents may exclode from
their gross income only the portion of the
payment representing compensation for the
additional care provided for the 10 children
who were in their home for the entire month
of May.

(e) Effective date. The provisions of
this section apply to amounts received
by foster parents during taxable years
beginning after December 31, 1978.

Roscoe L. Egger, Jr.,
Commissioner of Internal Reveuve,

|FR Doc. 85-2718 Filed 1-31-85; 8:45 am)
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 942

Surface Coal Mining and Reclamation
Operations Under Federal Program for
Tennessee; Petition for Rulemaking

Acency: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Request for public comment on
a petition for rulemaking.

SUMMARY: On December 5, 1984, OSM
received a petition for rulemaking from
Save Our Cumberland Mountains and
other citizen organizations requesting
that OSM amend 30 CFR Part 942 to
conform the Tennessee Federal program
with the July 8 and October 1, 1984
decisions in /n Re: Permanent Surface
Mining Regulation Litigation (II). The
petition was submitted pursuant to
section 201(g) of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act) and 30 CFR 700.12,
OSM seeks public comment on whether
the changes requested in the petition
should be granted in whole or part.
DATE: Written comments received later
than 5 p.m. March 4, 1985 will not
necessarily be considered in the
Director’s decision on whether to grant
the petition in whole or in part.

ADDRESSES: Written comments: Hand-
deliver to: Office of Surface Mining,
Administrative Record (942), Room 5124,
1100 L Street NW., Washington, D.C,; or
mail to: Office of Surface Mining,
Administrative Record (942), Room
5124L, 1951 Constitution Avenue NW.,
Washington, D.C. 20240,

FOR FURTHER INFORMATION CONTACT:
Murray Newton, Chief, Branch of
Regulatory Programs, Office of Surface
Mining, Department of the Interior, 1951
Constitution Avenue NW., Washington,
D.C. 20240; 202-343-5666.
SUPPLEMENTARY INFORMATION:

L. Public Comment Procedures
Availability of Copies

Copies of the petition, the Tennessee
Federal program, and the court
decisions referenced in this notice are
available for ingpection at the OSM
Administrative Record address listed
above under "ADDRESSES". The tex! of
the petition is also reprinted as an
Appendix to this notice.

Public Comment Period

The comment period on the petition
will extend until the date listed above.

—

Written comments should be spegific,
pertain only to the issues discussed in
this notice, and provide reasons for any
recommendations, OSM cannot ensure
consideration of comments received
after the comment period ends or those
delivered to an address other than that
specified above.

Public Meetings

No public hearing is being set.
However, OSM staff will be available s
meel with the public during business
hours, 8:00 a.m. to 4:00 p.m., until the
close of the comment period. In order to
arrange for a meeting, please contact th
person listed under "FOR FURTHER
INFORMATION CONTACT."

1. Background

On October 1, 1984, OSM promulgaled
a final rule implementing a Federal
program for regulation of surface coal
mining and reclamation operations on
non-Indian and non-Federal lands
within the State of Tennesses (49 FR
38874). The Tennessee program, like all
Federa! programs, is based on the
Secretary of the Interior's permanen!
program regulations in 30 CFR
Subchapters A, F, G, H, . K, L, and M,
Federal programs are promulgated by
means of cross-referencing the
permanent program rules, and by
modifying or adding provisions as
appropriate to take into considerstion
relevant conditions in a particular Stafe

On March 13, 1979, OSM published
regulations implementing the permanest
regulatory program of Title V of the Acl
44 FR 14902 et seq. A number of these
regulations were challenged by States,
coal industry representatives and citizan
and environmental groups. In Re:
Permanent Surfoce Mining Regulation
Litigation, No. 79-1144 (D.D.C. 1980) (i1
Re: Permanent (1}). The District Courl
issued a decision in February 1980 and
another in May 1980, The parties
appealed portions of the District Courl
decisions in In Re: Permanent (1) but
the D.C. Circuit Court remanded the
case on motion of the parties pending
the outcome of OSM's program of
regulatory reform. In Re: Permanent (I
Order, February 1, 1983 (D.C, Cir.).

Many of the regulations originally
promulgated in 1978 were repromulgat
during 1983 as part of OSM's extensive
program of regulatory reform, Citizen
and environmental groups as well as
States and industry representatives
again challenged some of these new
regulations in In Re: Permanent Surfact
Mining Regulation Litigation (11}, No.
79-1144 (D.D.C. 1984) (In Re: Permane
(11}). In that case, the court divided its
consideration of the challenged

t
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gulations into four rounds of briefing

pd oral argument. Judge Flannery
ued his Round I and Il decisions on

ly 6, 1984, and October 1, 1984,

spectively; he remanded a number of
gulations to the Secretary for revision
accordance with those decisions. (See
|y 6, 1984 Memorandum Opinion and

rder, and October 1, 1984 Mem. Op.).

pSM has separately prepared and

hpects to publish shortly in the Federal
gister a notice of suspension to

smply with the court’s orders (July 6,

4 Order, August 30, 1984 Amended
gement and Order, and December 10,

564 Amended Judgment and Order).

be suspension notice will apply to the
manent program rules and, therefore,
less otherwise specified, to Federal
grams which cross-reference those

lf\.‘-

L Petition for Rulemaking

On December 5, 1984, OSM received a
tition for rulemaking from Save Qur
mberland Mountains, Tennessee
itizens for Wilderness Planning, The
erra Club, The Legal Environmental
ssistance Foundation, and the
pvironmental Policy Institute. The
tition was submitted pursuant to
<ion 201(g) of the Act, which provides

‘ermine whether the petition has a
sonable basis. If it has, notice is to be
tlished in the Federal Register
tking comments on the petition. The
ector has determined that portions of
¢ petition for amendment of 30 CFR
1942 have a sufficiently reasonable
E3's that OSM should seek comments.
22 lext of the petition appears as an
pendix to this notice.

This notice seeks public comments on
‘ Petitioners’ requests. At the close of
comment period, a decision will he

de whether to grant or deny the

Ution. To the extent the decision is to
“2t part or all of the petition,

making proceedings will be initiated
"e'e appropriate relief is not otherwise
vvided. For any aspec!s in which
tmaking proceedings are appropriate,
"hc comment will again be sought

“re a final rulemaking notice
Pears. To the extent the decision is to
"y part or all of the petition, no

1%er rulemaking action will occur, but
“Pelitioners will be notified in writing
"e Director's decision.
B,\‘ letter dated November 30, 1984, the
lloners submitted a petition to

*1d 30 CFR Part 942, the Tennessee

Federal Program, alleging that such
amendments were necessary to conform
OSM's regulations with Judge Flannery's
Round I and Il decisions in In Re:
Permanent (II). The petitioners
requested that the proposed
amendments be made effective
immediately as emergency rules with
comment allowed after the rules go into
effect, and that a public hearing be held
after implementation of the amendments
as emergency rules. The petitioners
contend that failure to implement the
rules immediately will create an
imminent danger to the health or safety
of the public, and/or would cause or can
reasonably be expected to cause
significant, imminent environmental
harm.

Listed below is a summary description
of each requested amendment and
OSM's preliminary views as to whether
that portion of the petition should be
granted. The suspension notice to be
published in the near future will address
many of the petitioners' concerns,

Requested Amendments

1. Amend 30 CFR 942.800 by Adding the
Requirement To File a Bond Found at 30
CFR 800.11(b), Revised as of July 1, 1882

Although petitioners did not state any
specific basis for this request, the
requested amendment appears to be
directed to Judge Flannery's ruling that
incremental bonding, allowed by 30 CFR
800.11(b), is contrary to section 509 of
SMCRA. OSM is disposed 1o grant the
substance of the request by means of the
suspension notice, which will suspend
30 CFR 800.11(b) insofar as it allows the
first bond increment to cover an area
smaller than the entire area within the
permit area upon which surface coal
mining and reclamation operations will
be conducted during the initial permit
term. The suspension would accomplish
the petitioners’ objective without the
need to reinstate an earlier regulation.

2. Amend 30 CFR 942.800 Concerning
Period of Performance Bond Liability,
by Removing Subsection (a)(2) in its
Entirety

There is no subsection [a)(2) of 30 CFR
943.800, Petitioners’ request appears to
be directed to Judge Flannery's ruling
that 30 CFR 800.13(a)(2). allowing phase
bonding, is contrary to section 509 of
SMCRA. OSM is disposed to grant this
portion of the petition by means of the
suspension notice, which will suspend
30 CFR 800.13(a)(2).

3. Amend 30 CFR 942.816(a) by Inserting
Provisions for Protection of Endangered
and Threatened Species as Set Forth in
30 CFR 816.97(a) and [b) Revised as of
July 1, 1982

Section 816.97(a) Judge Flannery
remanded 30 CFR 816.97(a) with
instructions for OSM to add to it the
provision containgd in previous
§ 816.97(d)(3) requiring operators, 1o the
extent possible using the best
technology currently available, to fence,
cover or use other appropriate methods
to exclude wildlife from toxic ponds.
Petitioners have requested that
provisions contained in 30 CFR 816.97(a)
on July 1, 1962, be added to the
Tennessee program, However, Section
816.97(a) of the 1982 rule did not contain
the toxic pond requirement; it was
contained in § 816.97(d)(3) (July 1, 1982),
which was deleted on June 1, 1983 (48
FR 24652). OSM is disposed to deny this
portion of the petition on the basis that
there is no need to adop! a provision
applicable only to Tennessee because
OSM will be proposing national
regulations protecting wildlife from
toxic ponds which will also apply to the
Tennessee program.

Section 816.97(b) Judge Flannery
also remanded 30 CFR 818.97(b)
concerning protection of endangered
and threatened species because the
regulation would allow mining
operations to take place that would be
likely, but not certain, to jeopardize
endangered species and their critical
habitats. Judge Flannery found that the
regulation violates section 7(a)(2) of the
Endangered Species Act. Judge Flannery
also remanded the regulation because it
eliminated a requirement, contained in
the previous regulation, to consider
State-listed endangered species in
addition to those listed by the Secretary.
OSM is disposed to deny this portion of
the petition on the basis that OSM will
be proposing national regulations to
provide the requested relief which will
also apply to the Tennessee program.

4. Amend 30 CFR 942.816(e), Backfilling
and Grading, To Provide That cut-and-
fill Terraces, 30 CFR 816.102(g), is
Deleted in its Entirely

Judge Flannery remanded 30 CFR
816.102(g) for failure to provide adequate
national standards and guidelines.
Contrary to the implication of the
petitioners’ requesl, terracing is not
prohibited by the approximate original
contour (AOC) requirement of section
515(b)(3) of SMCRA. The definition of
AOC in section 701(2) of the Act
specifically recognizes that terracing
may be part of AOC. However, OSM is
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disposed to grant this portion of the
petition in part by proposing new
backfilling and grading regulations
specifically applicable to Tennessee to
comply with the court’s order.

5. Amend 30 CFR 842.816(e), Backfilling
and Grading, To Include the Definition
of Thin Overburden Set Forth in 30 CFR
816.104(a), Revised as of July 1, 1982

Judge Flannery remanded 30 CFR
816.104(a) for failure to provide
adequate national standards and
guidelines. OSM is disposed to grant
this portion of the petition in part by
proposing new backfilling and grading
regulations for Tennessee to comply
with the court’s order if it can be
demonstrated that there is a need for
such a rule in Tennessee. The physical
features in Tennessee are such that it is
unlikely that volumes of overburden will
be insufficient to achieve AOC (excep!t
in remining situations where special
rules apply).

6. Amend 30 CFR 942.816{e). Backfilling
and Grading, To Include the Definition
of Thick Overburden as set Forth in 30
CFR 816.105(a), Revised as of July 1,
1982

Judge Flannery remanded 30 CFR
816.105(a) for failure to provide
adequate national standards and
guidelines. OSM is disposed to grant
this portion of the petition in part by
proposing new backfilling and grading
regulations specifically applicable to
Tennessee to comply with the court’s
order.

7. Amend 30 CFR 942.817 by Providing
That the Following Phrase: “to the
Extent Required Under State Law™ in 30
CFR 817.121(c){2) Shall Not Apply

Judge Flannery remanded 30 CFR
817.121{c)(2) because he found that OSM
did not provide adequate notice or
opportunity to comment.on the
substance of the rule, in violation of the
Administrative Procedue Act (APA), 5
U.S.C. 553. The regulation requires
operators to redress material damage to
surface structures or facilities only to
the extent required under State law.
OSM is disposed to deny this portion of
the petition because, in promulgating the
Tennessee Federal program subsequent
to the adoption of § 817.121(c)(2), OSM
provided sufficient notice and comment
to apply the rule in Tennessee.

8. Amend 30 CFR 942.816(g), Roads, to
Adopt the regulations Set Forth in 30
CFR 816.150-816.156, 816.160-816.166,
and 816.170-816.176 Revised as of July 1,
1982

Judge Flannery remanded 30 CFR
816.150 because OSM did not provide

proper nolice and opportunity for
comment on the substance of the final
rule which was adopted, in violation of
the APA. OSM is disposed to deny this
portion of the petition on the basis that
the road regulations applicable in
Tennessee were the subject of proper
APA notice and comment in
promulgating the Tennessee Federal
program. Moreover, in response to
public comments the road regulations in
the Tennessee program are not the
mirror image of the Federal rules;
additional provisions were adopted.

9. Amend 30 CFR 942.817(f), Roads, to
Adopt the regulations Set Forth in 30
CFR 817.150-817.156, 817.160-817.166,
and 817.170-817.176 Revised as of July 1,
1882

Judge Flannery remanded 30 CFR
817.150 because OSM did not provide
proper notice and opportunity for
comment on the substance of the final
rule which was adopted, in violation of
the APA. OSM is disposed to deny this
portion of the petition on the basis that
the road regulations were the subject of
proper notice and comment in
promulgating the Tennessee program.
Moreover, the road regulations in the
Tennessee program are not the mirror
image of the Federal rules; additional
provisions were adopted.

10. Amend 30 CFR 842.823, Prime
farmland, To Delete the Requirement of
30 CFR 823.11 (o) and [b)

Section 823.11(a) Judge Flannery
remanded 30 CFR 823.11(a) because he
found the rule improperly extended an
exemption from prime farmland
performance standards to surface
facilities, actively used over an
extended period of time but which affect
a minimal amount of land, associated
with both surface and underground
mining operations. Judge Flannery found
that the rule contradicted his 1980
decision that such an exemption was
reasonable only for underground mining
operations. Furthermore, the court found
that OSM must provide guidelines for
States as to what constitutes “an
extended period of time" or “a minimal
amount of land."

OSM is disposed to grant this portion
of the petition by means of the
suspension notice which will suspend 30
CFR 823.11(a) insofar as it excludes
preparation plants, support facilities and
roads of surface mining operations from
the requirements of Part 823 and by
proposing a change to 30 CFR Part 823 to
specify guidance for both “an extended
period of time” and a “minimal amount
of land.”

Section 823.11(b) Judge Flannery
remanded OSM’s rule allowing water

bodies on prime farmland as contrary
the Act's requirements that prime
farmland be returned to cropland afte
mining (Section 510(d})(1)). OSM is
disposed to grant this portion of the
petition by means of the suspension
notice which will suspend 30 CFR
823.11(b).

11, Amend 30 CFR Part 942 to Add All
the Provisions Governing Mining on
Federal Lands as Set Forth in 30 CFR
Parts 740, 741, 742, 743 and 744 Revised
as of July 1, 1982

Judge Flannery remanded the Fedend
lands rules involving a delegation to th
States of authority to approve “mining
plans” on Federal lands, as contrary o
section 523(c} of SMCRA. It is not clexr
what the petitioners seek in this partd
their petition. OSM is disposed to deny
this portion of the petition on the basi
that judge Flannary's ruling does nol
impact Federal program States becaus
no delegation of authority is involved
Furthermore, the Federal lands rules
apply to Tennessee regardless of whid
entity is the regulatory autherity (30
740.11), and thus it is unnecessary to
include them in a Federal program.

12. Amend 30 CFR 942.701{a) To Repl
the Definition of “Coal Preparation
Plant” and "Coal Preparation or Coul
Processing" With the Definition of
“Coal Processing Plant" as Set Forth i
30 CFR 701.5 Revised as of July 1, 19&

In the final rule promulgating a
Federal program for Tennessee, OSM
addressed this issue, in response o
Judge Flannery's July 6, 1884 decision,
by providing in § 942.701(a)(3) that the
definitions of “surface coal mining
operations” in § 700.5, and “coal
preparation or coal processing” and
“coal preparation plant” in § 701.5 shd
include facilities which leach,
chemically process, or physically
process coal, (49 FR 38891, 38893,
October 1, 1984). OSM is therefore
disposed to deny this portion of the
petition on the basis that the Tenne
program already reflects the court's
decision on this jurisdictional issue.

13. Amend 30 CFR 942.779 To Reins!c%
the Regulations for Fish and Wildlife
Resources Information set forth in 30
CFR 779.20 os Adopted an March 13,
1979

Judge Flannery ordered OSM to
reinstate the 1979 rules concerning
permit application requirements for fis
and wildlife information, until OSM
completes a new rulemaking to con
these requirements. OSM is disposed ¥
grant this portion of the petition by
means of the suspension notice which

-
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will reinstate both 30 CFR 779,20 and the
corresponding underground mining
requirement at 30 CFR 783.20.

14. Amend 30 CFR 942.780 To Reinstate
the Regulations for Fish and Wildlife
Plans set forth in 30 CER 780.16 as
Adopted on March 13, 1979

Judge Flannery ordered OSM to
reinstate the 1978 rules concerning
permit application requirements for fish
and wildlife plans until OSM completes
a new rulemaking to consider these
requirements, OSM is disposed to grant
ihis portion of the petition by means of
the suspension notice which will

instate both 30 CFR 780,16 and the
rresponding underground mining
requirement at 30 CFR 784.21.

The full text of the petition, including
n stitement of the petitioners’ reasons
for granting the petition, is reprinted as
lun Appendix to this notice. OSM now
secks public comment on the petitioners'
suggested changes and OSM's
preiiminary views regarding granting or
tenying the various aspects of the
Betition.

List of Subjects in 30 CFR Part 942

Coal mining, Intergovernmental
relations, Surface mining, Environmental
protection, Reporting and recordkeeping
requirements, Underground mining.

Dated: January 25, 1965.
rl C. Close,
\cting Assistant Director, Program

“r. stions and Inspection, Office of Surfice
{ining.

Appendix

The text of the petition dated
‘\".‘rn;mher 30, 1984, from Save Our
Cumberland Mountains, Tennessee

izens for Wilderness Planning, The
Sierra Club, The Legal Environmental
\ssistance Foundation and The

.'."} ironmental Policy Institute is as
Wows:
Pursuant to the Administrative
Frocedure Act 5 U.S.C. 553(e), the
wface Mining Control and Reclamation
't of 1977 (hereinafter the “Act™), 30
*‘.S.C. 1211(c)(2) and (g) and regulations
{the Office of Surface Mining
“ereinafter “OSM"), 30 U.S.C. 700.12,
Pave Our Cumberland Mountains,
Jnessee Citizens for Wilderness
] fmmng. the Sierra Club, the Tennessee

“pter of the Sierra Club, the Legal
“vironmental Assistance Foundation,
*2d the Enviornmental Policy Institute
Pelition the Director, OSM, for certain

mendments to regulations found at 30
"R Part 842, as published at 49 FR
: '4 on October 1, 1984, being the final
pile for the Surface Coal Mining and
‘clamation operations under a Federal

program for Tennessee, The proposed
amendments are needed in order to
conform OSM's regulations with the July
6, 1884 and October 1, 1984 Orders in /n
Re:Permanent Surface Mining
Regulotion Litigation: Civil Action 79-
1144, issued by Judge Thomas A.
Flannery, United States District Court
for the District of Columbia, and should
become effective immediately as
emergency rules with comments allowed
after the rules go into effect. Failure to
promuigate these amendments as
emergency rules will create an imminent
danger to the health or safety of the
public, and/or would cause, or can
reasonably be expected to cause
significant, imminent environmental
harm.

Petitioner Save Our Cumberland
Mountains is a statewide citizens
organization dedicated to the effective
control and regulation of coal surface
mining in Tennessee.

Petitioner Tennessee Citizens for
Wilderness Planning is a statewide
conservation organization dedicated to
work on environmental concerns
including the effective control and
regulation of surface mining for
Tennessee,

Petitioner the Sierra Club is a national
citizens organization dedicated to
protecting our environment. The Sierra
Club has been actively involved in coal
surface mining laws throughout the
nation. In Tennessee the Club has
sought to have the laws strictly and
fairly enforced.

Petitioner Legal Environmental
Assistance Foundation is a regional
public interest law firm and membership
organization providing legal and
technical assistance to citizens in the
southeast on environmental and health
issues. The LEAF organization in
Tennessee is especially concerned with
the effective control and regulation of
coal surface mining.

Petitioner the Environmental Policy
Institute is a national organization
working with citizens concerning
protection of the environment including
effective control and regulation of coal
surface mining.

The petitioners are in the zone of
interest to be protected by these
regulations and will be adversely
affected unless the amendments are
immediately implemented as emergency
rules. All of the petitioners have actively
participated in the rulemaking for the
Federal Program in Tennessee by
presenting oral testimony at the public
hearing held on August 3, 1964 and by
submitting written comments, The
petitioners file this petition without
walving any right to judicial review
concerning OSM's promulgation of these

regulations or failure to implement the
amendments as emergency rules.

I. The Proposed Amendments

The Petitioners request promulgation
of the following changes in OSM'’s
regulations for a federal program in
Tennessee:

(1) Amend 30 CFR 942.800 by adding
to this section the requirement to file a
bond found at 30 CFR 800.11(b), revised
as of July 1, 1982, (Appended to this
Petition).

(2) Amend 30 CFR 942.800 concerning
period of performance bond liability, by
removing subsection (a)(2) in its
entirety.

(3) Amend 30 CFR 942.816(a) by
inserting provisions for protection of
endangered and threatened species as
set forth in 30 CFR 816.97 (a) and (b)
revised as of July 1, 1982, (Appended to
this Petition),

(4) Amend 30 CFR 942.816(e),
backfilling and grading to provide that
cut-and-fill terraces, 30 CFR 816.102(g),
is deleted in its entirety,

(5) Amend 30 CFR 942.816(e),
backfilling and grading by including the
following definition of thin overburden
as set forth in 30 CFR 816.104(a), revised
as of July 1, 1082:

The provisions of this section apply
only where the final thickness is less
than 0.8 of the initial thickness. Initial
thickness is the sum of the overburden
and coal thickness prior to removal of
coal. Final thickness is the product of
the overburden thickness prior to
removal of coal, times the bulking factor
to be determined for each mine plan
area. The provisions of this section
apply only when surface mining
activities cannot be carried out to
comply with 30 CFR 816,101 [sic] to
achieve the approximate original
contour,

{6) Amend 30 CFR 942.816(e),
backfilling and grading by including the
following definition of thick overburden
as set forth in 30 CFR 816.105(a) revised
as of July 1, 1982:

The provisions of this section apply
only where the final thickness is greater
than 1.2 of the initial thickness. Initial
thickness is the sum of the overburden
thickness and coal thickness prior to
removal of coal. Final thickness is the
product of the overburden thickness
prior to removal of coal, times the
bulking factor to be determined for each
mine plan area. The provisions of the
section apply only when surface mining
activities cannot be carried out to
comply with § 816.101 [sic] to achieve
the approximate original contour.

(7) Amend 30 CFR 942.817 by
providing that the following phrase: “To
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the extent required under state law" in
30 CFR 817.121(c)(2) shall not apply.

(8) Amend 30 CFR 842.816(g), roads, to
adopt the regulations set forth in 30 CFR
816.150-816.156, 816.160-816.166, and
816.170-816.178 revised as of July 1,
1982. (Appended to this Petition).

(9) Amend 30 CFR 942.817(1), roads to
adopt the regulations set forth in 30 CFR
817.150-617.156, 817.160-817.166, and
817.170-817.176 revised as of July 1,
1982. (Appended to this Petition),

(10) Amend 30 CFR 942.823, prime
farm land, to delete the requirement of
30 CFR 823,11 (a) and {b).

(11) Amend 30 CFR Part %42 to add all
of the provisions governing mining on
federal lands as set forth in 30 CFR Parts
740, 741, 742, 743, and 744 revised as of
July 1,1882. (Appended to this Petition).

{12) Amend 30 CFR 942.701({a) to
replace the definition of “coal
preparation plant” and “coal
preparation or coal processing” with the
definition of “coal processing plant” as
set forth in 30 CFR 701.5 revised as of
Juy 1, 1982. (Appended to this Petition).

(13) Amend 30 CFR 942.779 to
reinstate the regulations for fish and
wildlife resources information set forth
in 30 CFR 779,20 as adopted on March
13, 1979 (44 FR 15358). (Regulations
appended to this Petition),

(14) Amend 30 CFR 942.780 to
reinstate the regulations for fish and
wildlife plans set forth in 30 CFR 780.16
as adopted on March 13, 1979 (44 FR
15359). (Regulations appended to this
Petition).

II. Reasons for Granting this Petition

On August 10, 1982, OSM
conditionally approved Tennessee's
permanent regulatory program. 47 FR
34753. Tennessee adopted regulations to
conform with the federal OSM
regulations promulgated under U.S,
Department of the Interior Secretary
Cecil Andrus. Not only were the Andrus
regulations used by OSM and adopted
by the stales gaining primacy under the
Act, but they also survived significant
court challenges. From August 10, 1982
until October 1, 1984 the Tennessee
regulations, adopted In conformity with
the Andrus regulations, were used in
Tennessee. Nol until OSM published its
final rule for a Federal Program in
Tennessee were the new regulations
promulgated under U.S. Department of
the Interior Secretary James Watt thrust
upon Tennessee.

The above Watt rules are invalid. In
Re: Permanent Surface Mining
Regulation Litigation, Civil Action No.
79-1144 (D.D.C. July 8, 1984 and October
1, 1984). The decisions issued by Judge
Flannery are final and were not
appealed and/or were not stayed. The

above amendments are needed in order
for the regulations published for the
OSM Federal Program in Tennessee to
conform to the court’s orders. Immediate
conformity will enable OSM to establish
a legally valid federal program in
Tennessee initially.

In explaining its refusal to adopt
either the current Tennessee regulations
or the original Andrus regulations as
portions of the Tennessee Federal
program, OSM stated that it would be
premature to substitute the original
regulations simply on the grounds that
the new Watt regulations were being
challenged in court, OSM stated in the
preamble to the OSM Federal program
in Tennessee that “those regulations
remain valid unless and until set aside
by a court. Should any regulations be
invalidated, OSM will make required
modifications for future rule making", 49
FR 38880 (October 1, 1984). Having
received notice of the court's order,
OSM is ahligated to speedily amend the
invalid regulations as ordered.

Certain actions by OSM set a
precedent for the petitioned
amendments, OSM modified its
regulation concerning off-site facilities,
30 CFR 9842.701(a) in an effort to comply
with the court's July 8, 1984 decision. (49
FR 38883) {October 1, 1984). Watt
regulation concerning backfilling and
grading. Concurrent reclamation was
adopted by OSM for Tennessee, 30 CFR
942.816(e), similar to the Andrus
regulation, 30 CFR 816.101, and as
ordered in the October 1, 1984 court
decision by Judge Flannery. Therefore,
OSM has already recognized the need to
improve upon the Watt regulations in
these instances.

The above amendments will allow for
a smoother transition from state to
federal primary. Because industry, the
public, and the regulatory authority have
used only regulations resembling the
Andrus regulations in Tennessee, the
above amendments will limit confusion
and eliminate the need for industry to
make major changes in its procedures.
Therefare, from a practical standpoint
the amendments are necessary. As OSM
has previously stated, “the transition
from state to federal primacy offers the
potential for confusion among all
concerned over both the timing and the
substance of required actions.” 49 FR
38879 (Oclober 1, 1984). It will be less
confusing for both industry and the
public to use the original OSM
regulations instead of OSM first
implementing the invalid Watt
regulations and then changing back to
the original Andrus regulations well into
the Federal Program.

1IL Conclusion

For all the foregoing reasons,
petitioners urge OSM without delay s
commence a rule making proceeding
pursuant to 5 U.S.C. 553 to promulgate
the amendments to the rules set forth
above. Since the OSM Federal progrea
in Tennessee is now operating under
regulations that have been invalidated
timely action on this petition is of the
essence.

The petitioners expect a ruling wilk
ninety (90) days pursuant to 30 CFR
700.12(d} and are prepared to file suit
unless OSM takes timely neaded acti
Further, the petitioners expect
additional amendments necessary to
conform with future orders or settlem
agreements in In Re: Permanent Surfos
Mining Regulation Litigation, Civil
Action No. 79-1144 including
reinstatement of the Andrus regulatio
Petitioners do not waive any right to
judicial review concerning these
regulations and the requested
amendments. The petitioners requests
public hearing after implementation of
the amendments as emergency rules.

[FR Doc. 85-2457 Filed 1-31-85; 8:45 am|
BILLING CODE 4£310-05-M

VETERANS ADMINISTRATION
38 CFR Part 14
Violation of Penal Statutes

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The proposed amendmen!
maodifies the internal handling of
Veterans Administration (VA) malters
involving violations of penal laws. The
creation of the VA Inspector General
(1G) under the Inspector Genera! Acl
(Pub. L. 95-452), agreements between
the VA IG and the Department of
Justice, and discussions between the
Office of the VA General Counsel and
the IG have made the IG a part of the
criminal referral process in cases
involving fraud within the VA. This
proposed amendment formalizes thei
roles. Additional changes are primarif
editorial.

DATES: Comments must be received o
or before February 28, 1985. Because
amendment will merely bring the
Agency's published regulations on the
internal procedures for referral of
criminal cases into conformity with
internally circulated guidance devel
to implement the Inspector General

it is proposed to make this amendme?!
effective on the date of final approvat
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ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding this
proposed regulation to: Administrator of
Veterans Affairs (271A), Veterans
Administration, 810 Vermont Avenue,
NW, Washington, DC 20420.

All written comments received will be
available for public inspection only in
the Veterans Services Unit, room 132, of
the above address, between the hours of
8:00 a.m. and 4:30 p.m. Monday through
Friday (except holidays) until March 14,
1985.

FOR FURTHER INFORMATION CONTACT:
Mr. Audley Hendricks, (202) 389-5030.

SUPPLEMENTARY INFORMATION:
Execulive Order 12291

The Administrator has determined
that these regulations are non-major as
that term is defined by Executive Order
12291. The proposed regulations will
apply to internal Agency procedures.
The proposed regulations will not result
in (1) an annual effect on the economy
of $100 million or more; (2} & major
increase in costs or prices for consumer,
individual industries, Federal State or
local government agencies or geographic
regions; or (3) significant adverse effects
an competition, employment investment,
productivity, innovation, or on the
sbility of United States-based enterprise
lo compete with foreign-based
rnlszprises in domestic or export
markels.

Regulatory Flexibility

The Administrator has certified that
lhis proposed amendment will not have
i significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), these
proposed regulations are therefore
&empt from the initial and final
rgulatory flexibility anslyses
Equirements of sections 603 and 604.
T"Qe reason for this certification is that
this proposed amendment will affect
anly the Agency's internal handling of
matters relating to violalions of penal
bwa_ It will, therefore, have no
Significant direct impact on small
flities (i.e., small business, small
Fivate and nonprofit organizations, and
small governmental jurisdictions.)

List of Subjects in 38 CFR Port 14

Administrative practice and
#ocedure, Claims, Foreign relations,
Wyers, Organization and functions

vernment agencies), Tort claims,
®lera ns.

Approved: January 8, 1985.

By direction of the Administrator:
Everelt Alvarez, Jr.,
Deputy Administrator.

PART 14—{AMENDED)

38 CFR Part 14, GENERAL COUNSEL,
LEGAL SERVICES, is amended by
revising § 14.560 and its title to read as
follows:

§ 14.560 Procedure where violation of
penal statutes is involved including those
offenses coming within the purview of the
Assimilative Crime Act (18 U.S.C. 13).

(a) Allegations of crimes against the
person or property, or other non-
fraudulent criminal matters will be
referred by the District Counsel, within
whase jurisdiction the alleged offense
appears to have been committed, to the
appropriate U.S. Attorney, FBI, or local
law enforcement agency, according to
local practice. (38 U.S.C. 210(c)(1))

(b) Allegations of fraud, corruption or
other criminal conduct involving
programs and operations of the VA will
be referred to the Office of the Inspector
General. (38 U.S.C. 210(c){1); sec. 4, Pub.
L. 95-452)

(c) The Department of Justice, or the
U.S. Attorneys, are charged with the
duty and responsibility of interpreting
and enforcing criminal statutes, and the
final determination as to whether the
evidence in any case is sufficient to
warrant prosecution is a matter solely
for their determination. If the
Department of Justice or U.S. Attorney
decides to initiate action, the District
Counsel will cooperate as may be
requested. The District Counsel will
promptly bring to the attention of the
General Counsel any case wherein he or
she is of the opinion that criminal or
civil action should be initiated
notwithstanding a decision by the U.S,
Attorney not to bring such action; any
case where action has been inordinately
delayed; and any case which would
cause significant publicity or notoriety.
(38 U.S.C. 210(c)(1))

[FR Doc. 85-2618 Filed 1-31-85; 8:45 am|
BILLING CODE 3320-0v-M

——

POSTAL SERVICE
39 CFR Part 111

Combined Presort and ZIP +4 Presort
First-Class Mallings

AGENCY: Postal Service,

ACTION: Proposed rule.

SumMMARY: This proposed rule would
eliminate the minimum percentage of
ZIP+ 4 coded mail pieces that a
combined Presort First-Class mailing

must contain, until at least March 18,
1986. In connection with this proposal,
the Postal Service suspends the
scheduled February 1, 1985 increase in
the minimum to 80 percent. The current
85 percent minimum will be retained
pending completion of this rulemaking.
These changes are designed to assist
Presort mailers in the conversion of their
mailing lists to usage of ZIP 4+ 4 codes by
permitting these mailers to maintain the
current level of presortation of their mail
during the conversion process.

DATES: The increase from 85 to 80 in the
minimum percentage of pieces in a
combined Presort mailing that must bear
a ZIP+ 4 code, scheduled for February 1,
1985, is suspended, pending the
completion of this rulemaking.
Comments on this proposed rule must be
received on or before March 4, 1885,

ADDRESS: Writlen comments should be
directed to General Manager, In-Plant
Systems, In-Plant Processing Office,
Mail Processing Department, U.S, Postal
Service Headquarters, 475 L'Enfant
Plaza West, SW, Washington, D.C.
20260-7113. Copies of all written
comments will be available for
inspection and photocopying between
9:00 a.m. and 4:00 p.m., Monday through
Friday, in the Mail Processing
Department, Room 7817, U.S. Postal
Service Headquarters, 475 L'Enfant
Plaza West, SW, Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Donald D. Dillman, (202) 245-5187.

SUPPLEMENTARY INFORMATION: On
January 31, 1984, the Postal Service
published a final rule governing ZIP+ 4
First-Class Mail (49 FR 3852). As part of
that rule, the Postal Service amended its
regulations, contained in the Domestic
Mail Manua! and incorporated by
reference in the Code of Federal
Regulations, to include a section 365
which permitted mailers to combine
ZIP +4 and non-ZIP-+4 pieces in a
Presort First-Class mailing. This
regulation provided that, for an eighteen
month transition period, a combined
Presort mailing could contain a
percentage of pieces which did not bear
a ZIP+4 code. Those pieces would
remain eligible for the Presort First-
Class Mail discount but would not
qualify for the additional ZIP+4
discount.

Section 365 currently provides that
until February 1, 1985, at least 85 percent
of the pieces in a combined Presort
mailing must bear the ZIP +4 code.
Effective February 1, the minimum
percentage is scheduled to increase to
90 percent. Section 365 is currently
scheduled to expire on October 1, 1985,
at which time combined mailings would
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not be permitted and ZIP+ 4 Presort
First-Class mailings would be required
to be made separately from regular
Presort First-Class mailings.

By this proposed rule, the Postal
Service solicits comments on a proposal
1o eliminate any minimum percentage
requirement for an extended transition
period to last until at least March 16,
1986 (the first Sunday of Quarter 3,
Postal Fiscal Year 1986). In connection
with this proposal, the Postal Service
suspends the February 1, 1985 increase
in the minimum from 85 to 90 percent,
pending the completion of this
rulemaking. As explained below, the
Postal Service believes these changes
are necessary (1) to aid the continued
conversion to the usage of the ZIP+4
code by Presort mailers, (2) to facilitate
ZIP+4 4 conversion of the mail of
customers of presort service bureaus,
and (3) to facilitate ZIP+ 4 conversion
by large mailers who merge multiple
mailing lists for entry as Presort First-
Class Mail,

The Postal Service has determined not
to implement the stricter Presort ZIP-+4
make-up regulations scheduled to take
effect February 1, 1985, in response to
continuing problems experienced by
mailers participating in, or exploring
participation in, the ZIP+ 4 program.
Difficulties have arisen because the
lechniques used by mailers to add
ZIP+4 codes to lists of addresses often
have been successful in matching only
80-90 percent of the records in an
address list with entries in the Postal
Service's ZIP+ 4 national tape directory.
The failure to consistently produce
match rates of 90 percent and above has
stemmed from several problems.

First, errors in the address information
in mailers’ records often have made it
impossible to locate corresponding
entries in the Postal Service's directory.
Second, many mailers utilize standard
computer software, available from
commercial vendors, which is not
sufficiently sophisticated to produce
extremely high match rates: Third, many
mailers are unable to add ZIP 44 codes
to new or changed addresses with the
frequency required to maintain a very
high conversion rate. Fourth, some
matching failures are traced to the
Postal Service's directory of ZIP+-4
codes. The Postal Service continually
updates and corrects its ZIP+4
directory, but a complete data base has
not yet been achieved. Fifth, a relatively
small problem is created by new real
estale development. Where new
development occurs, there appears to be
no practical way to avoid lags in coding
by the Postal Service and then by
mailers.

Given these problems, the Postal
Service has determined that it would be
detrimental to the development of the
ZIP +4 program to increase the
minimum percentage of ZIP+4 coded
pieces required in a combined Presort
mailing at this time. We also believe
such an action would not be in keeping
with the good faith efforts of many
mailers who are currently in the process
of converting their mailing lists to usage
of ZIP+4 codes. For these reasons, the
Postal Service suspends the February 1,
1985 increase in the minimum
percentage of ZIP+4 pieces in combined
Presort mailings permitted under section
365 of the Domestic Mail Manual. The
current 85 percent minimum will remain
in effect pending the completion of this
rulemaking.

In addition to the problems noted
above in obtaining & high match rate in
converting individual mailing lists to
usage of ZIP+4 codes, a large number of
Presort mailers face further barriers to
ZIP+4 conversion. In order to maximize
the level of presortation of their mail,
many mailers use the services of presort
bureaus who merge the mail of a
number of mailers before presenting it to
the Postal Service. However, this means
that the entire merged mailing entered
by the presort bureau must meet the
current 85 percent ZIP+4 coded piece
requirement for combined Présort
mailings to obtain the ZIP+-4 discount
on any piece in the mailing. Thus, in
order to offer any ZIP+4 discount
savings to any of its customers, a presort
bureau must convince virtually all of its
customers to correct their mailing lists
at the same time.

Informal discussions conducted by the
Postal Service with presort service
bureaus indicate that the extreme
difficulty of this task has deterred
presart bureaus from encouraging their
customers to convert to ZIP+4 usage.
To qualify ZIP-+4 mail under the current
regulations, presort service bureaus
would have to set up two separate
mailstreams—one for ZIP+4 coded mail
and one for the remainder. This process
cannot! work effectively unless the
service bureau converts a large number
of its customers in a short time period.
Failure to accomplish this difficult task
would lead to a loss in presort densities
and a resultant lowering of the mail
volume qualifying for the Presort
discount. This would cause an
unacceptable cost increase for the
presort service bureaus.

This dilemma is not limited to mail
processed by presort service bureaus. A
large mailer with multiple lists
generated in various parts of its
organization has basically the same

problem in meeting the combined
mailing percentage without losing
presort densities, This is especially true
with the common practice of converting
lists to ZIP+4 usage in stages.

Thus, mailers who use presort service
bureaus and mailers who mer?e multiple
mailing lists have not been able to take
full advantage of the current transition
period provided by section 365,
Domestic Mail Manual, for the
conversion of mailing lists to ZIP +4
code usage. In order to provide a grealer
opportunity for these mailers to convert
their lists, the Postal Service is
proposing to amend this regulation to
permit, for an extended transition period
to last until at least March 16, 19886, full
commingling of ZIP+4 and 5-digit ZIP

. Coded pieces in combined Presort

mailings. Except for the requirement in
section 365.31 that the mailing contain a
minimum of 500 pieces bearing a ZIP+4
code, no minimum percentage of ZIP+4
coded pieces would be required. This
change would give Presort mailers time
to convert all of their mailing lists to
ZIP+4 codes while permitting them to
take advantage of ZIP+4 discounts on
qualifying pieces as lists are being
converted. All of this would be
accomplished without the loss of Presort
densities.

If this proposal is adopted, the Postal
Service will work with presort service
bureaus and other affected mailers to
devise supplemental mail verification
procedures to ensure that the Postal
Service is provided with sufficient
information to determine the volume of
mail eligible for the ZIP+4 discount.

Elimination of the minimum ZIP+4
piece requirement for this extended
transition period is expected to generite
significant additional ZIP+4 mail
volume. This volume increase is needed
to facilitate the Postal Service's efforts
to increase the processing of mail on
automated equipment at the incoming
secondary level (sortation to carrier
route).

The proposed temporary elimination
of any ZIP +4 percentage commingling
requirements will not present any
significant operational consequences for
the Postal Service. While some
rehandling costs will be incurred as we
expand incoming secondary distribution
of ZIP 4+ 4 mail on bar code sorters, thest
costs will not be of sufficient magnitude
to offsel the benefits that will be derived
from facilitating the entry of customers
into the ZIP 44 program.

In conjunction with these efforts to
facilitate additional mail conversion to
ZIP+4 code usage and in anticipation of
increased ZIP + 4 mail volumes, the
Postal Service is also conducting
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operational tests at a number of
automated sites to determine the
feasibility of incoming secondary
processing of small volumes of ZIP 44
mail. In order to process presorted
ZIP+4 mail to the carrier route or to
another equally fine sortation level on
the Postal Service's automated
equipment, it is first necessary to apply
a bar code on the mail piece by running
it through an optical character reader
(OCR) during the incoming primary
sortation. Since this is accomplished at
an automated postal facility, it is not
necessary to require such mail to be
presorted (o the 5-digit ZIP Code level.
A 3-digit ZIP Code sort is sufficient to
direct the mail to the appropriate
destinating automated facility where it
will be sorted on an OCR to the delivery
zone. In fact, under this approach, when
Presort ZIP+-4 mail is presented in
packages sorted to the 5-digit level, the
Postal Service can incur additional
handling costs if the packages must be
broken open and the mail trayed before
it is processed on an OCR.

For these reasons, it is the intention of
the Postal Service to implement a
change in the make-up rules for Presort
ZIP +4 mail to provide for 3-digit ZIP
Code presortation only. The unresolved
question {5 when this change should
luke effect. This decision is contingent
upon the development of a sufficient
level of ZIP+4 mail volume.

The purpose of the tests we are
starting is to determine the threshold
volume necessary before we can
economically justify the incoming
secondary processing of Presort ZIP+4
mail on the automated equipment at any
facility. During the tests, we will process
all Presort ZIP+-4 mail as if it were
presorted only to 3 digits—by processing
iton an OCR in a batch mode, applying
bar codes and performing an incoming
primary sort. The ZIP+4 coded mail will
then receive an incoming secondary sort
lo the carrier route (or equivalent) on a
bar code sorter,

If the proposed extended transition
period produces a substantial increase
in ZIP + 4 mail volume and if the
cperational tests prove successful, the
Postal Service intends to move forward
quickly with plans to change the
requirements for Presort First-Class Mail
lo provide for the 3-digit ZIP Code
sortation of Presort ZIP+4 mailings. The
Postal Service anticipates that this
change, which would be timed to be
implemented at the end of the extended
Iransition period, would be made in
tonjunction with the establishment of a

New permanent minimum level of ZIP 44

pieces in @ combined Presort mailing.
al minimum would be set at a level

consistent with the match rates that
mailers, with well-maintained address
lists, might reasonably expect to achieve
using state-of-the-art software available
at the time. Once 3-digit ZIP Code
sortation is permitted for Presort ZIP+4
mailings, a high level of ZIP+4 coded
pleces in those mailings is necessary to
ensure that distribution savings are
produced through the automation of the
incoming secondary sortation process.

The Postal Service has a high
expectation that this program will prove
successful because, in our discussions
with presort service bureaus, we found a
very favorable attitude toward the
combination of an extended transition
period to be followed by the sortation of
ZIP+4 Presort mail to 3-digit ZIP Code
areas.

Although exemp! from the
requirements of the Administrative
Procedure Act (5 U.S.C. 553 (b), (c))
regarding praposed rulemaking by 39
U.S.C. 410(a), the Postal Service invites
comments on the following proposed
revision of the Domestic Mail Manual,
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 38 CFR Part 111
Postal service.

PART 111—{AMENDED)]

In 365, amend 365.2 to read as follows:

365—Combined Presort Mailings

865.2 Transition Period

Until March 186, 1988, mailers are
permitted to fully combine ZIP+4
Presort First-Class Mail and regular
Presort First-Class Mail. Except as
provided in 365.31, no minimum number
of ZIP+4 coded pieces is required. This
section expires March 16, 1988, at which
time it is expected that a permanent
minimum percentage of ZIP+ 4 coded
pieces in a combined Presort mailing
will be implemented.

An appropriate amendment to 39 CFR
111.3 to reflect this change will be
published when the final rule is adopted.

(39 U.S.C. 101(d), 401, 403, 404)

W, Allen Sanders,

Associate General Counsel, Office of General
Law and Administration.

[FR Doc. 85-2709 Filed 1-31-85; 8:45 am|
BILLING CODE 7710-12-%

FEDERAL COMMUNICATIONS
COMMISSION

47CFRCh. |
[CC Docket No. 84-1289]

Establishment of Satellite Systems
Providing International
Communications; Order Extending
Time for Filing Comments and Reply
Comments

AGENCY: Federal Communication
Commission.

ACTION: Proposed rule; extension of
comment/reply comment period.

SUMMARY: This action extends the
comment period for the Commission’s
Notice of Inquiry and Proposed
Rulemaking in Common Carrier Docket
No. 84-1299, “Establishment of Satellite
Systems Providing International
Communications,” FCC 84-832 [released
January 4, 1985) regarding the
construction and operation of satellite
systems providing international
services.

This action is taken by the
Commission in its efforts to obtain
comments and information on the
recommendations forwarded by the
Departments of State and Commerce, on
the authorization of additional satellite
systems, onthe international
communication services market; and on
the communications satellite market.

This action will extend the time
period for the comments and reply
comments in order to grant parties the
opportunity to respond more fully to the
issues presented in the Notice.

DATES: Comments are due April 1, 1985,
Reply Comments are due june 5, 1985,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
Barbara Lynch, Common Carrier Bureau,
(202) 632-7265.

SUPPLEMENTARY INFORMATION:

Order

In the matter of establishment of satellite
systems providing intermational
communications; CC Docket No. 84-1299.

Adopted: January 23, 1985,

Released: January 25, 1985.

By the Chief. Common Currier Bureau.

1. On December 19, 1984, the
Commission adopted a Notice of Inquiry
and Proposed Rulemaking in Common
Carrier Docket No, 84-1299,
“Establishment of Satellite Systems
Providing International
Communications,” FCC 84-632 (released
January 4, 1985), regarding the
construction and operation of satellite
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systems providing international
services. The purpose of the Natice is to
solicit data and analyses regarding
issues that have arisen in connection
with the filing of a series of applications
for authority to establish
communications satellites that would
provide international services, and to
obtain comments on the recent
executive branch decision that such
systems are “required in the national
interest” subject to certain limitations.
The Commission ordered that interested
parties may file comments on the Notice
on or before February 14, 1985 and reply
comments on or before March 7, 1985,

2. In the Notice, we requested
comments and information on a
significant number of issues which will
require the collection of detailed
information about the satellite industry
and sophisticated analyses of that
information, Upon reconsideration, we
believe that the comment period as
presently scheduled may not accord
parties the time necessary o accurately
collect the requested information and to
property prepare comments. Therefore,
we will extend the comment period in
order to grant parties the opportunity to
respond more fully to the issues
presented in the Notice.

3. Accordingly, it is ordered, pursuant
to §0.291 of the Commission's Rules and
Regulations, 47 CFR 0.291 (1983), that the
comment period for the Notice of Inquiry
and Proposed Rulemaking in Common
Carrier Docket No. 84-1299,
“Establishment of Satellite Systems
Providing International
Communications,” FCC 84-632 (released
January 4, 1985}, is extended. Interested
parties may file comments on or before
April 1, 1985 and reply comments on or
before June 5, 1985,

Federal Communications Commission.
Albert Halprin,

Chief. Common Carrier Burea.

|FR Doc. 85-2681 Filed 1-31-85; 8:45 am}
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-1; RM-4726)
FM Broadcast Station in Big Flats, NY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action proposes lo
ussign FM Channel 249A to Big Flats,
New York, as that community's first
local broadcast service, in response 1o a
petition filed by the Heron Corporation.

DATES: Comments must be filed on or
before March 15, 1985, and reply
commen!s on or before April 1, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Proposed Rule Making

In the matter of amendment of § 73.202(b),
table of assignments, FM broadcast stations
(Big Flats, New York); MM Docket No. 85-1,
RM-47286.

Adopted: January 2, 1985.

Released: January 22, 1965.

By the Chief, Policy and Rules Divisions.

1. A petition for rule making has been
filed by the Heron Corporation
(“petitioner”), seeking the assignment of
FM Channel 249A at Big Flats, New
York, as its first local FM service.
Petitioner submitted information in
support of the proposal and stated that
it would apply for the channel, if
assigned. Channel 249A can be assigned
to Big Flats, New York, consistent with
the minimum distance separation
requirements provided there is a site
restriction of 1.13 kilometers northwest
of the community. The site restriction
will prevent a short spacing to Channel
249A at Jersey Shores, Pennsylvania.

2. Since the assignment of Channel
249A lo Big Flats, New York, is within
320 kilometers (200 miles) of the
common U.S.-Canadian border, the
concurrence of the Canadian
government is required.

3, In view of the fact that the proposed
assignment could provide a first local
FM broadcast service to Big Flats, New
York, the Commission believes it is
appropriate to propose amending the FM
Table of Assignments, § 73.202(b) of the
Commission's Rules, with respect to the
following community:

Gy

Big Flats, NY... 248A

4. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein,

Note.—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

5. Interested parties may file
comments on or before March 15, 1985,

and reply comments on or before April
1, 1985, and are advised to read the
Appendix for the proper procedures.
Additionally, a copy of such comments
should be served on the petitioner, or
their counsel, as follows:

A. Wray Fitch III, Cammon & Grange,
1925 K Street, NW., Suite 300,
Washington, D.C. 20006, (Counsel for
the Heron Corporation)

6. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do no!
apply to rule making proceedings lo
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.
See, Certification that sections 603 and
&M of the Regulatary Flexibility Act Do
Not Apply to Rule Making to Amend
§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 FR 11549,
published February 9, 1981,

7. For further information concerning
this proceeding, contact Kathleen
Scheuerle, Mass Media Bureau, (202)
634-6530. However, members of the
public should note that from the time »
Notice of Proposed Rule Making is
issued until the matter is no longer
subject to Commission consideration or
court review, all ex parte contacts are
prohibited in Commission proceedings.
such as this one, which involve channel
assignments. An ex parte contact is a
message {spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parte
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person(s) who filed the comment, to
which the reply is directed, constitutes
an ex parte presentation and shall not
be considered in the proceeding.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1062:
47 US.C. 154, 309)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Medic
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5{c)(1), 303(g) and (r), and
307(b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(b)
and 0.283 of the Commission's Rules, il
is proposed to amend the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules and Regulations, as
sel forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.
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2. Showings Required, Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments, The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
Se.u.x:xion 1.420(d) of the Commission’s
Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proveeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(¢) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written'comments, reply
tomments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
tomments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (c) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,

reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
N.W., Washington, D.C.

[FR Doc. 85-2676 Filed 1-31-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 85-2; RM-4809]

TV Broadcast Station In Rice Lake
City, Wi

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
to assign UHF Television Channel 18 to
Rice Lake City, Wisconsin, as that
community's first primary television
service, in repsonse to a petition filed on
behalf of James F. Dorrance, Jr.

DATE: Comments must be filed on or
before March 15, 1985, and reply
comments on or before April 1, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner or Stanley
Schmulewitz, Mass Media Bureau, (202)
634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73

Televison broadcating.
Proposed Rule Making

In the matter of amendment of § 73.608(b).
table of assignments, TV broadcast stations
(Rice Lake City, Wisconsin); MM Docket No.
85-2, RM-4808,

Adopted: January 7, 1985,

Released: January 22, 1965.

By the Chiel, Policy and Rules Division,

1. A petition for rule making was filed
on behalf of James F. Dorrance, Jr.
(“petitioner"), seeking the assignment of
UHF television Channel 16 to Rice Lake
City, Wisconsin, as that community’s
first primary television channel.
Petitioner indicates that he will apply
for the channel, if assigned.

2. Rice Lake City (population 7,681),}
in Barron County [population 38,730), is

! Population figures were extracted from the 19680
U.S. Census,

located in northwestern Wisconsin,
approximately 130 kilometers (80 miles)
northeast of Minneapolis, Minnesota.
Currently, the only television outlet
licensed to serve Rice Lake City is low
power television Station W1SAB-TV,

3. A staff engineering study reveals
that UHF television Channel 16 can be
assigned to Rice Lake City in conformity
with the minimum distance separation
requirements of §§ 73.610 and 73.698 of
the Commission Rules. However,
because Rice Lake City is located within
400 kilometers (250 miles) of the
common U.S.-Canadian border, the
Commission must obtain Canadian
concurrence in the proposal.

4. In view of the foregoing, and the
fact that the proposed assignment-could
provide a first primary television service
to Rice Lake City, the Commission
believes it is appropriate to propose
amending the Television Table of
Assignments, § 73.606(b) of the
Commission's Rules, with respect to that
community, as follows:

Channel No_— :
o JL;:.. s
|

Rica Lake City W1 .

5. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein. NOTE:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before & channel will be assigned.

6. Interested parties may file
comments on or before March 15, 1985,
and reply comments on or before April
1, 1985, and are advised to read the
Appendix for the proper procedures,
Additionally, a copy of such comments
should be served on the petitioners, or
their counsel or consultant, as follows:

Allan G. Moskowitz, Esq., Shrinsky,
Weitzman and Eisen, P.C., 1120
Connecticut Avenue, NW., Suite 270,
Washington, D.C. 20036.

7. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1880 do not
apply to rule making proceedings to
amend the TV Table of Assignments,

§ 73.606(b) of the Commission’s Rules,
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

88§ 73.202(b), 73.504 and 73.606{b) of the
Commission’s Rules, 48 FR 11549,
published February 9, 1981,

8. For further information concerning
this proceeding, contact Nancy V.
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Joyner, or Stanley Schmulewitz, (202)
034-6530, Mass Media Bureao. However
members of the public should note that
from the time a Notice of Proposed Rule
Making is issued until the malter is no
longer subject 1o Commission
considerstion or court review, all #x
perte contacts are prohibited in
Commission proccedings, such as this
one, which invelve channel assignments.
An ex parte contact is a message
(spoken or wrilten} concerning the
merits of a pending rule making, other
than comments officinily filed at the
Commission, or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes an ex parfe
presentation and shall not be considered
in the proceeding. Any reply comment
which has not been served on the
person{s) who filed the comment, ta
which the reply is directed, constitutes
an ex perie presentation and shall not
be considered in the proceeding.

[Secs., 4, 303, 48 Stat., as amended. 1008, 1082;
47 U.S.C. 154, 303}

Federal Communications Commission
Charles Scholt,

Chief. Pelicy and Rules Division, Mass Media
Bureau.

Appendix

1, Pursuant to authority found in
sections 4(i), 5[c](1), 303(g] and (r). and
307{b) of the Communications Act of
1934, as amended, and §§ 0.61, 0.204(h)
and 0.283 of the Commission’s Rules, it
is proposed to amend the TV Table of
Assignments, § 73.606(b) of the
Commission’s Rules and Regulations, as
set forth in the Notice of Proposed Rule

Muaking to which this Appendix is
rftached.

2. Showings Required. Comments are
invited on the proposal(s} discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever guestions are presented in
initial comments. The proponent of &
proposed assignment is also expacted to
file comments even if it only resubmits
or incorporates by reference ils former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedares. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments, (See
§ 1.420{d) of the Commission's Rules.)

{b) With respect to petitions for rule
making which conflict with the
proposal{s) in this Notice, they-will be
consfdered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket,

(¢) The filing of a counterproposal
may lead the Commission to assign a

different channel than was requested for
any of the communities involved.

4. Commenis cad Reply Comiments.
Service. Parsuant to applicable
procedures set oul in §§1.415 and 1420
of the Commission’s Rules and
Regulations, interested parties may iile
comments and reply comments on or
before the dates set forth in the Netice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shail be
served on the person(s) who file
comments to which the reply is directed
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a], (b) and {c) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1420 of the
Commission's Rules and Regulations, an
original and four copies of all commenis,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings, All
filings made in this proceeding will be
available for examination by interested
partios during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
N.W., Washington, D.C.

|FR Doc. 85-2677 Filed 1-31-85; 545 am)
BILUNG CODE 6712-01-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, - commiltee meetings, agency
decisions and rulings, delegations of
suthority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Human Nutrition Board of Scientific
Counselors; Board Meeting

According to the Federal Advisory
Committee Act of October 6, 1972 (Pub.
L. 92-463, 86 Stal, 770-778), the Office of
the Secretary schedules the following
meeting. Due to administrative error,
notice of the meeting was delayed.

Name: Human Nutrition Board of Scientific
Counselors.

Date: February 6-8, 1985,

Time and place: February 6-8, 1965;
Conference Room 225, Building 308, Human
Nutrition Research Center, Beltsville
Agricultural Research Center, Beltsville,
Maryland. February 6-7, 9:00 8.m.~5:00 p.m.;
February 8, 8:00 a.m-Noon.

Type of Meeting: Opan to the public.
Persons may participate in the meeting as
time snd gpace permil.

Comments: The public may file written
comments before or after the meeting with
the contact person below,

Purpose

To review and advise the Department
45 lo the scope and quality of the
research carried out at the Human
Nutrition Research Centers in Houston,
Texas; Boston, Massachusetts; San
F‘rdnl;isco. California; Grand Forks,
North Dakota; and Beltsville, Maryland.
The board will also prepare an annual
repart of its review, including evaluation
and recommendations, to be submitted
10 the Secretary of Agriculture.

Contact Person

Anne Winslow, Confidential
Assistant, Office of the Assistant
Secretary for Science and Education,

S. Department of Agriculture, Room
47-W, Administration Building
Washington, DC 20250, telephone (202)
#7-5035.

Done at Washington, DC, this 30th day of
January 1964,

Anne Winslow,

Confidential Assistant, Science ond
Education.

|FR Doc. 85-2756 Filed 1-31-85; 8:45 am)
BILLING CODE 3410-01-M

Federal Grain Inspection Service

Designation Renewal of Alabama
Department of Agriculture and
Industries (Alabama) and D.R. Schaal
Agency (lowa)

AGENCY: Federal Grain Inspection
Service, USDA.

ACTION: Notice.

SUMMARY: This notice announces the
designation renewsl of Alabama
Department of Agriculture and
Industries (Alabama) and D.R. Schaal
Agency (Schaal) as official agencies
responsible for providing official
services under the U.S. Grain Standards
Acl, as amended (Act),

EFFECTIVE DATE: March 1, 1985.

ADDRESS: James R. Conrad, Chief,
Regulatory Branch, Compliance
Division, Federal Grain Inspection
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW., Room
1647. South Building, Washington, DC
20250.

FOR FURTHER INFORMATION CONTACT:

James R. Conrad. telephone {202) 447~
8525,

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

The September 4, 1984, issue of the
Federal Register (49 FR 34881) contained
a notice from the Federal Grain
Inspection Service (FGIS) announcing
that Alabama's and Schaal's
designations terminate on February 28,
1985, and requesting applications for
designation as the agency to provide
official services within each specified
geographic area. Applications were to
be postmarked by October 4, 1984,

Federal Register
Vol. 50, No, 22

Friday, Pebruary 1, 1885

Alabama and Schaal were the only
applicants for each respective
designation.

FGIS announced the names of these
applicants and requested comments on
same in the November 1, 1984, issue of
the Federal Register (49 FR 43978).
Comments were to be postmarked by
December 17, 1964.

No comments were received regarding
Alabama'’s or Schaal’s designation
renewal,

FGIS has evaluated all available
information regarding the designation
criteria in section 7(f)(1)(A) of the Act (7
U.S.C. 71 et seq.), and in accordance
with section 7{f}{1)(B), has determined
that Alabama and Schaal are able to
provide official services in the
respective geographic areas for which
their designations are being renewed.
Each assigned area is the entire
geographic area, as previously described
in the September 4 Federal Register
issue,

Effective March 1, 1985, and
terminating February 28, 1988, Alabama
is respansible to provide official
inspection and Class X or Class Y
weighing services in its specified
geographic area and Schaal is
responsible to provide official
inspection services in its specified
geographic area.

A specified service point, for the
purpose of this notice, is a city, town, or
other location specified by an agency for
the performance of official inspection or
Class X or Class Y weighing services
and where the agency and one or more
of its inspectors or weighers is located.
In addition to the specified service
points within the assigned geographic
area, an agency will provide official
services nol requiring an inspector or
weigher to all locations within its
geographic area.

Interested persons may contact the
Regulatory Branch, specified in the
address section of this notice, to obtain
a list of an agency's specified service
points, Interested persons also may
obtain a list of the specified service
points by contacting the agency at the
following address;

Alabama Department of Agriculture and
Industries, Beard Building, P.O. Box
3336, Montgomery, AL 36109

D.R. Schaal Agency, 219 River Avenue
North, P.O. Box 213, Belmond, IA
50421.
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[Sec. 8, Sec. 9, Pub. L, 94-582, 90 Stat. 2873,
2875 (7 U.S.C. 78, 79a))

Dated: January 14, 1985.
J.T. Abshier,
Director, Compliance Division.
|FR Doc. 85-2475 Filed 1-31-85; 845 wm)
DILLING CODE 5410-EN-1

Division of Agriculture (Alaska), Little
Rock Grain Exchange Trust
(Arkansas), and Memphis Grain and
Hay Association (Tennessee)

AGENCY: Federal Grain Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: This notice requests
commenty from interested parties oo the
applicants for official agency
designation in the areas currently
assigned to Alaska Department of
Natural Resources, Division of
Agriculture; Little Rock Grain Exchange
Trust; and Memphis Grain and Hay
Association.

DATE: Comments lo be postmarked on or
before March 18, 1965,

ADDRESS: Camments must be submitted,
in writing, to Lewis Lebakken, Jr.,
Information Resources Managemont
Branch, Resources Management
Division, Federal Grain Inspection
Service, US. Department of Agriculture,
Room 0667, South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250. All comments
received will be made avaitable for
public inspection at the above address
during regular business hours {7 CFR
1.27(bY).

FOR FURTHER INFORMATICN CONTACT:
Lewls Lebakken, Jr., telephone (202)
382~1738.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12261 and
Deporimental Regulation 1532-1;
therefore, the Executive Order and
Departmentil Regulutian do not apply to
this action.

The November 28, 1964, issue of the
Federal Register (49 FR 48775) contained
a notice from the Federal Grain
Inspection Service requesting
applications for designation lo perform
official services under the 1S, Grain
Standards Act, as smended (7 USC. 7
et seq.) (Act), in the aceas currently
assigned to the official agencies.
Applications were lo be postnarked by
December 28, 1984,

Alaska Department of Natural
Resources, Division of Agriculture, Little
Rock Grain Exchange Trust, and
Memphis Grain and Hay Association,
the only applicants for each respective
designstion, requested designation for
the entire geographic area currently
assigned to each of those agencies.

This notice provides interested
persons the opportunity to present their
comments concerning the applicants for
designation. All comments must be
submitted to the Information Resources
Management Branch, Resources
Management Division, specified in the
address section of this notice, and
postmarked not later than March 18,
1985,

Comments and other available
information will be considered in
making a final decision. Notice of the
final decision will be published in the
Federal Register, and the applicants will
be informed of the decision in writing
(Sec. 6, Pub: I 94-562, 90 Stat. 2873 (7 US.C.
79))

Dated: Janunry 14, 1985,

J.T. Abshier,

Director, Compliance Division.

[FR Doc. 85-2476 Filed 1-31-85; 8:45 am|
BILLING CODE 3410-EN-M

Request for Designation Applicants To
Perform Official Services in the
Geographic Areas Currently Assigned
to Grain Inspection, Inc. (North
Dakota) and Kankakee Grain
inspection Bureau, Inc. (Ninois)

AGENCY: Federal Grain Inspection
Service, USDA.
acrion: Notice,

SUMMARY: Pursuant to the provisions of
the U.S. Grain Standards Act, as
amended (Act); official agency
designations shall terminate not Inter
than triennially and may be renewed in
accordance with the criteria and
procedures prescribed in the Act. This
notice announces that the desigonation of
two agencies will terminate, in
accordance with the Act, and requests
applications from parties, including the
agencies currently designated,
interested in being designated as the
official agency to conduct official
services in the geogruphic area currently
assigned to each specified agency. The
offlicial agencies are Crain Inspection,
Inc., and Kankakee Graia Inspection
Bureay, Inc

DATE: Applications 1o be postmarked on
or before March 4, 1985.

ADDRESS: Applications must be
submitted to James R. Conrad, Chief,
Regulatory Branch, Compliance

Division; Federal Grain Inspection
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW., Room
1647 South Building, Washington, DC
20250, All applications received will be
made available for public inspection at
the above address during regular
business hours.

FOR FURTHER INFON.AW CONTACT:
James R. Conrad, telephone (202) 447-
8525.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

Section 7(f)(1) of the Act (7 US.C. 71
et seq., al 79(f)(1)) specifies that the
Administrator of the Federal Grain
Inspection Service (FGIS) is authorized,
upon application by any qualified
agency or person, to designate such
agency or person to perform official
services after a determination is made
that the applicant is better able than any
other applicant to provide official
services in an assigned geographic area.
Grain Inspection, Inc. (Jamestown), 217
4th Avenue, NW.,, P.O. Box 1652,
Jamestown, ND 58401, and Kankakee
Crain Inspection Bureau, Inc.
(Kankakee), 550 North Fifth Avenue,
P.O. Box 102, Kankakee, IL 80501, were
ench designated under the Act as an
official agency to perform inspection
functions on August 1, 1982,

Fach agency’s designation terminates
on July 31, 1985, Section 7{g){1) of the
Act states, generally, that official
agencies’ designations shall terminate
no later than triennially and may be
renewed according to thé criteria and
procedures prescribed in the Act.

The geographic area presently
assigned to Jumestown, in the State of
North Dakota, pursvant to section 7(1)(2)
of the Act, which may be assigned to the
applicant selected for designation, is as
follows:

Bounded on the North by Interstite 94
east to U.S, Route 85, US. Roule 85
north to State Route 200; State Roule 200
east to U.S. Route 83; U.S Route 83
southeast to State Route 41; State Rouls
41 north to State Route 200; State Route
200 east to State Route 3; State Route 3
north to U.S, Route 52; U.S, Route 52
southeast to State Route 15; State Route
15 east to U.S. Route 281; U.S. Route 261
south to Foster County, the northern
Foster County fine; the northern Griggs
County line east to State Route 32;

Bounded on the East by State Route
32 south to State Route 45; State Route
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45 south to State Route 200; State Route
200 wesl to State Route 1; State Route 1
south to the Soo Railroad line; the Soo
Railroad line southeast to Interstate 94;
Interstate 94 west o State Route 1; State
Route 1 south to the Dickey Caunty line;

Bounded on the South by the southern
Dickey County line west to U.S. Route
281; U.S. Route 281 north to the Lamoure
County line; the southem Lamoure
County line; the southern Logan county
line west to State Route 13; State Route
13 west to U.S. Route 83; U.S, Routs 83
south to the Emmons County line; the
southern Emmons County line; the
southern Sioux County line west State
route 49; Stale Route 49 north to State
Route 21; State route 21 west to the
Burlington-Northern (BN]) line; the
Burlington-Northern (BN) line Northwest
to State Route 22; State Route 22 south
lo U.S. Route 12; U.S. Route 12 West-
northwesl to the North Dakota State
line; and

Bounded on the West by the western
North Dakota State line north to
[nterstate 94.

The following locations, outside of the
foregoing contiguous geographic area,
are presently assigned to Jamestown
and are part of this geographic area
assignment:

1. Farmers Coop Elevator, Fessenden,
Wells County.

2. Farmers Union Elevator and
Manfred Grain, Manfred, Wells County.

3. Norway Spur and Oakes Crain,
Oakes, Dickey County.

Exceptions to the described
geographic area are the following
locations situated inside Jamestown's
area which have been and will continue
to be serviced by these official agencies:

Aberdeen Grain Inspection, Inc.:

1. Famers Elevator, Guelph, Dickey
County,

2. Farmers Equity Exchange and Sun
Grain, New England, Hettinger County.

3. Regent Grain Company and Regent
Equity, Regent, Hettinger County.

Minot Grain inspection, Inc.:

1. Farmers Elevator & Mercantile Co.,
and Coast Trading Company,
Underwood, McLean County.

2. Merle A. Larson Elevator, Inc.,
Washburn, Mclean County.

The geographic area presently
assigned to Kankakee, in the State of
Ulinois, pursuant to section 7(f)(2) of the
Act, which may be assigned to the
applicant selected for designation, is as
follows:

Bounded on the North by the northern
Bureau County line; the northern LaSalle
and Grundy County lines; the northern
Will County line east-southeast to
Interestate 57

Bounded on the East by Interstate 57
south to U.S. Route 52; U.S. Route 52
south to the Kankakee County line;

Bounded on the South by the southern
Kankakee and Grundy County lines; the
southern LaSalle County line west to
State Route 17; State Route 17 west to
U.S. Route 51; U.S. Route 51 north to
State Route 18; State Route 18 west to
State Route 26; State Route 26 north to
Interstate 180; Interstate 180 wes! to
State Route 29; State Route 29 south to
the Bureau County line; the southern
Bureau County line west to State Route
88; and

Bounded on the West by State Route
88 north to the Bureau County line,

An exception to the described
geographic area is the following location
situated inside Kankakee's area which
has been and will continue to serviced
by Eastern lowa Grain Inspection and
Weighing Service, Inc.: Leland Farmers
Company, Leland, LaSalle County.

Interested parties, including
Jamestown and Kankakee, are hereby
given opportunity to apply for
designation as the official agency to
perform the official services in the
geographic areas, as specified above,
under the provisions of section 7(f] of
the Act and section 800.196(d) of the
regulations issued thereunder.
Designations in the specified geographic
areas are for the period beginning
August 1, 1985, and ending July 31, 1988.
Parties wishing to apply for designation
should contact the Regulatory Branch,
Compliance Divigion, at the address
listed above for forms and information,

Applications submitted and other
available information will be considered
in determining which applicant will be
designated to provide official services in
a geographic area.

(Sec. 8, Pub. L. 84-582, 90 Stat. 2873 (7 US.C.
79))

Dated: January 14, 1985,
J.T. Abshier,
Directar, Compliance Division.
[FR Doc. 83-2477 Filed 1-31-85; 8:45 am|
DILLING CODE 3410-EN-M

DEPARTMENT OF COMMERCE
International Trade Administration

Harvard University; Decision on

Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stal. 897; 15 CFR Part 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.nw. in Room 1523, U.S.

Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
D.C.

Docket No. 84-291. Applicant:
Harvard University, Cambridge, MA
02138. Instrument: Optical Microscope,
Model Laborlux 12 POL. Manufacturer:
Leitz, West Germany, Intended use: See
notice at 48 FR 39356,

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.

Reasons: The foreign instrument
provides (1) polarizing capabilities, (2)
magnification to 500, (3) a working
distance of 15 millimeters and (4} a
small (less than 17 millimeters) diameler
objective. The National Bureau of
Standards advises in its memorandum
dated November 23, 1984 that (1) the
capability of the foreign instrument
described above is pertinent to the
applicant’s intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant’s intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance

Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Acting Director, Statutory Import Programs
Staff.

{FR Doc. 85-2658 Filed 1-31-85; 8:45 am]
BILLING CODE 3510-05-M

National Institute of Environmental
Health Sciences; Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6{(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 {Pub. L. 89-651,
80 Stalt. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW, Washington,
D.C.

Docket No. 84-034. Applicant:
National Institute of Environmental
Health Sciences, Research Triangle
Park, NC 27709, Instrument: Mass
Spectrometry Data System, 11/250.
Manufacturer: VG Analytical, United
Kindgom. Intended use: See notice at 49
FR 1783.

Comments: None received.
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Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.

Reasons: The foreign article will
replace the data system of a previously
imported (duty-free) instrument thus
expanding the capabilities of the
existing instrument to allow, (1) a data
acquisition rate up to 250 kilohertz, (2)
data acquisition at scan rates of 0.1
second/decade at a resolution of 1000,
and (3) averaging of mass spectra with
up to 10,000 peaks per scan [permitting
the accurate measuring, storage and
plotting of spectra up to 5000 atomic
units]. The National Bureau of
Standards advises in its memorandum
dated November 26, 1984 that (1) the
capability of the foreign instrument
described above is pertinent to the
applicant’s intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant's intended use,

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance

Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Acting Director, Statutory Import Programs
Staff.

[FR Doc. 85-2657 Filed 1-31-85; 8:45 am)
BILLING CODE 3510-05-M

‘Decision on

Southern lliinois University; Decision
on Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 1523, U.S,
Department of Commerce, 14th and
Constitution Avenue, NW, Washington,
D.C.

Docket No. 84-244. Applicant:
Southern Illinois University,
Carbondale, IL 62901. Instrument: Gas
Chromatograph, Mass Spectrometer,
Model MS 80 with Accessories.
Manufacturer: Kratos Analytical
Instruments, United Kingdom. Intended
use: See notice at 49 FR 30984.

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.

Reasons: The foreign instrument
provides (1) a mass range of 1 to 2,400 at
full accelerating potential of 4000
electron volts, (2) a scanning speed of
0.4 seconds below mass 2400, (3) fast
atom bombardment, and (4) a
comprehensive data system with library
search and spectrum storage
capabilities.

Domestic manufacturers of
comparable instruments were requested
to bid. The Nuclide Corporation
declined to bid and is therefore not
considering willing to have supplied the
instrument. The National Bureau of
Standards advises in its memorandum
dated November 14, 1984 that (1) the
capability of the foreign instrument
described above is pertinent to the
applicant’s intended purpose and (2] it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant's intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
{Catalog of Federal Domestic Assistunce

Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W, Creel,

Acting Director, Statutory Import Programs
Staff,

[FR Doc. 85-2654 Filed 1-31-85; 8:45 am)
BILLING CODE 3510-DS-M

University of Southern Mississippi;
Application for Duty-Free
Entry of Scientific Instrument

This decision is made pursuant to
section 6{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub, L. 89-651,
80 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.,
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,

Docket No. 84-330. Applicant:
University of Southern Mississippi,
Hattiesburg, MS 39406-5003. Instrument:
Viscometer and Accessories.
Manufacturer: W, Krannich-Zimm-
Crothers, West Germany. Intended use:
See notice at 49 FR 42774,

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States,

Reasons: The foreign instrument is
capable of measuring the viscosity (<
5.0 centipoisas) of very high molecular
weight polymers at extremely low shear

rates {10,000 to 10 reciprocal seconds).
The National Bureau of Standards
advises in its memorandum dated
November 28, 1984 that (1) the capability
of the foreign instrument described
above is pertinent to the applicant's
intended purpose and (2) it knows of no
domestic instrument or apparatus of
equivalent scientific value to the foreign
instrument for the applicant's intended
use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
{Catalog of Federal Domestic Assistance
Program No. 11,105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Acting Direclor, Statutory Import Programs
Staff.

[FR Doc. 852655 Filed 1-31-85; 8:45 am)
BILLING CODE 3510-DS-M

University of Tennessee Center for the
Health Sciences; Decision on
Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6{c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub., L. 89-651,
B0 Stat. 897; 15 CFR Part 301). Related
records can be viewed between 8:30 AM
and 5:00 PM in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
D.C.

Docket No. 84-199. Applicant:
University of Tennessee Center for the
Health Sciences, Memphis, TN 38163.
Instrument: Mass Spectrometer and
Data System, Model VG 7070 E/11-250.
Manufacturer: VG Scientific
Instruments, United Kingdom. Intended
use: See notice at 49 FR 23093,

Comments: None received.

Decision: Approved. No domestic
manufacturer was both “able and
willing” to manufacture an instrument of
apparatus of equivalent scientific value
to the foreign instrument for such
purposes as the instrument was
intended to be used, and have it
available to the applicant without
unreasonable delay in accordance with
Subsection 301.5(d)(2) of the regulations.
at the time the foreign instrument was
ordered (January 20, 1984).

Reasons: The foreign instrument
provides a mass range of 1 to 15600
atomic mass units at 1000 electron volts
accelerating potential and a scan speed
of 0.2 seconds per decade up to mass
2000,
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The capability of the foreign
instrument described above is pertinent
1o the applicant’s intended purposes.
We know of no domestic manufacturer
both able and willing to provide an
instrument with the required features at
the time the foreign instrument was
ordered.

As to the domestic availability of
instruments, Subsection 301.5{d){2) of
the regulations provides thal, in
determining whether a U.S.
manufacturer is able and willing to
produce an instrument, and have it
available without unreasonable delay,
“the normal commercial practices
applicable to the production and
delivery of instruments of the same
general category shall be taken into
account, as well as other factors which
in the Director’s judgment are
reasonable to take into account under
the circunstances of a particular case."
This subsection also provides that, if “a
domestic manufacturer was formally
requested to bid an instrument, without
reference to cost limitations and within
@ leadtime considered reasonable for
the category of instrument involved, and
the domestic manufacturer failed
formally to respond to the request, for
the purposes of this section the domestic
manulacturer would not be considered
willing to have supplied the instrument.”

The regulations require that domestic
manufacturers be both “able and
willing” to produce an instrument for the
purpose of comparison with the foreign
instrument, Where an applicant, as in
this case, received no response to a
formal request for quotation sent to the
only known domestic manufacturer of a
comparable instrument (Nuclide
Corporation, which manufactures
magnetic sector mass spectrometers), it
is apparent that the domestic
manufacturer was either not able or not
willing to produce an instrument of
equivalent scientific value to the foreign
instrument for such purposes as the
foreign instrument was intended to be
used at the time the foreign instrument
was ordered,

(Catalog of Federal Domestic Assisiance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

[FR Doc. 85-2680 Filed 1-31-85; 8:45 am]
UILLING CODE 3510-DS-M

The Trustees of Columbia University;
Decision on Application for Duty-Free
Entry of Scientific Instrument

This decision is made pursuant to
section 8(c) of the Educational,
Sclentific, and Cultural Materials
Importation Act of 1966 (Pub. L. 83-851,
80 Stat, 897; 15 CFR Part 301). Related

records can be viewed between 8:30
a.m. and 5:00 p.m. in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW,, Washington,
D.C.

Docket No. 84-223. Applicant: The
Trustees of Columbia University, New
York, NY 10027, Instrument: Mass
Spectometer, Model VG MM 707E.
Manufacturer: VG Instruments, Inc.,
United Kingdom. Intended use: See
notice at 49 FR 28427,

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
foreign instrument, for such purposes as
it is intended to be used, is being
manufactured in the United States.

Reasons: The foreign instrument
provides (1) a resolution ta 25 000 (10%
valiey): (2) a mass range, at 6000
electron volis accelerating potential, of 1
to 2000 atomic mass units; and (3) a
combination of magnetic, electrostatic,
and quadrupole analysers for MS/MS
studies of daughter ion scans up to 1500
atomic mass units with & minimum cycle
time of 0.2 seconds. The National
Institutes of Health advises in its
memorandum dated September 23, 1984
that (1) the capability of the foreign
instrument described above is pertinent
to the applicant’s intended purpose and
{2) it knows of no domestic instrument
or apparatus of equivalent scientific
value to the foreign instrument for the
applicant's intended use.

We know of no other instrument or
apparaltus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance

Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W. Creel,

Acting Director, Statutory Import Programs
Staff.

[FR Doc. 85-2659 Filed 1-31-85; 845 am]
BILLING CODE 3510-DS-M

U.S. Geological Survey; Consolidated
Decision on Applications For Duty-
Free Entry of ICP Mass Spectrometers

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-851, 80 Stat. 897; 15 CFR Part 301).
Related records can be viewed between
8:30 A M. and 5:00 PM. in Room 1523,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
D.C.

Docket No. 84-280. Applicant: U.S.
Geological Survey, Arvado, CO 80002.
Intended use: See notice at 49 FR 35398.

Docket No. 84-282. Applicant: Ames
Laboratory, Ames, IA 50011. Intended
use: See notice at 49 FR 37136.

Instrument: Inductively Coupled
Plasma Mass Spectrometer.
Manufacturer: Sciéx, Canada. Advice
submitted by: National Bureau of
Standards: November 18, 1984,

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instruments, for such purposes as they
are intended to be used, is being
manufactured in the United States.

Reasons: The foreign instruments
provide an inductively coupled plasma
source interfaced with a quadrupole
mass spectrometer system capable of
both positive and negative lon detection
in aqueous samples. The National
Bureau of Standards advises in its
memoranda that (1) the capability of the
foreign instruments described above is
pertinent to the applicants’ intended
purposes and (2} it knows of no
domestic instrument or apparatus of
equivalent scientific value to the foreign
instruments for the applicants’ intended
uses.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instruments which is being
manufactured in the United States.
(Catalog of Federal Domestic Assistance

Program No. 11105, Importation of Duty-Free
Educational and Sciéntific Materials)

Frank W, Creel,

Acting Director, Stetutory Import Programs
Staff.

[FR Doc. 85-2056 Filed 1-31-85; 8:45 am)
BILLING CODE 3510-08-M

Short Supply Determinations on Stee!
Pipe and Tube; Request for Comments

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice and request for
comments.

SUMMARY: The Department of
Commerce hereby announces its review
of requests for short supply
determinations under Article 8 of the
U.S.-EEC Pipe and Tube Arrangement
with respect to line pipe grade 5SLX-70
with an outside diameter of 30 inches
and a wall thickness of 0.281 inch; line
pipe grade 5LX-70 with an outside
diameter of 30 inches and a wall
thickness of 0.438 inch; line pipe grade
5LX~-65 with an outside diameter of 30
inches and a wall thickness of 0.562
inch; and line pipe grade 5LX-60 with an
outside diameter of 30 inches and a wall
thickness of 0.500 inch.
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EFFECTIVE DATE: Comments must be
submitted no later than February 15,
1985,

ADDRESS: Send all comments to Joseph
A. Spetrini, Director, Agreements
Compliance Division, Import
Administration, U.S. Department of
Commerce, 14th and Constitution Ave.,
NW, Washington, D.C. 20230, Room
3009,

FOR FURTHER INFORMATION CONTACT:
Nicholas C. Tolerico, Agreements
Compliance Division, Import
Administration, U.S. Department of
Commerce, 14th and Constitution Ave.,
Washington, D.C. 20230, Room 30878,
(202) 377-4036.

SUPPLEMENTARY INFORMATION: On
January 10, 1985, the United States {U.S.)
and European Economic Community
(EEC) concluded a clarification of the
Pipe and Tube Arrangement agreed to
on October 21, 1982. The January 10
clarification provides in Article 8 that
“* * * the U.S. shall accept exports of
pipes and tubes in addition to those
permitted under sections 1 and 2 where
a shortage of supply is identified, i.e.,
where the U.S. industry is unable to
meet demand in the United States for a
particular product.” Under the terms of
Article 8 the Department ** * * shall
make a decision under this section on
the basis of objective evidence from all
relevant sources.,"

We have received requests for
acceptance under short supply
provisions for the following products:

1. Line pipe grade 5LX-70 with an
oulside diameter of 30 inches and a wall
thickness of 0.281 inch.

2. Line pipe grade 5LX-70 with an
outside diameter of 30 inches and a wall
thickness of 0.438 inch.

3. Line pipe grade 5LX-65 with an
outside diameter of 30 inches and a wall
thickness of 0.562 inch.

4. Line pipe grade 5LX~60 with an
outside diameter of 30 inches and a wall
thickness of 0.500 inch.

Any party interested in commenting
on these requests should send written
comments as soon as possible, and no
later than February 15, 1985. Comments
should focus on the economic factors
involved in granting or denying these
requests.

Commerce will maintain these
requests and all comments in a public
file. Anyone submitting business
proprietary information should clearly
s0 label the business proprietary portion
of their submission and also submit with
it a non-confidential submission which
can be placed in the public file. The
public file will be maintained in the
Central Records Unit, Import
Administration, U.S. Department of

Commerce, Room B-099 at the above
address.

Alan F, Holmer,

Deputy Assistant Secretary for Import
Administration.

January 28, 1985,
[FR Doc. 85-2653 Filed 1-31-85; 8:45 am)
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Marine Mammals; Western

Geophysical Co. of America; Issuance
of Letter of Authorization

Notice is hereby given that on January
28, 1985, the National Marine Fisheries
Service issued a Letter of Authorization
under the authority of section 101(a)(5)
of the Marine Mammal Protection Act of
1972 and 50 CFR Part 228, Subpart B—
Taking of Ringed Seals Incidental to On-
Ice Seismic Activities to the following:
Western Geophysical Company of
America, 351 East International Airport
Road, Anchorage, Alaska 99502-1291.

This Letter of Authorization is valid
for 1985 and is subject to the provisions
of the Marine Mammal Protection Act of
1972 (16 U.S.C. 1361-1407), and the
Regulations Governing Small Takes of
Marine Mammals Incidental to Specified
Activities (50 CFR Part 228, Subparts A
and B).

Issuance of this letter is based on a
finding that the total level of taking will
have a negligible impact on the ringed
seal species or stock, its habitat and its
availability for subsistence use,

This Letter of Authorization is
available for review in the following
offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service,
3300 Whitehaven Street NW,,
Washington, D.C.; and

Regional Director, National Marine
Fisheries Service, Alaska Region, P.O.
Box 1668, Juneau, Alaska 99802,

Dated: January 28, 1985,
Richard B. Roe,
Director, Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.
{FR Doc. 85-2629 Filed 1-31-85; 6:45 am)
BILLING CODE 3510-23-M

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

An ad hoc committee of the Pacific
Fishery Management Council will
convene a public meeting in Portland,
OR. February 7, 1985, to develop

minimum by-catch levels for several
groundfish species, For further
information, contact Joseph C. Greenley,
Executive Director, Pacific Fishery
Management Council, 526 S.W. Mill
Street, Portland, OR 97201; telephone:
(503) 221-6352.

Dated: January 28, 1985,
Roland Finch,
Director, Office of Fisheries Monagement,
National Marine Fisheries Service.
[FR Doc. 85-2628 Filed 1-31-85; 8:45 am)
BUILDING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcing Import Leveis for Certain
Cotton, Wool, and Man-Made Fiber
Textile Products From India Effective
January 1, 1985; Correction

Junuary 29, 1985.

On December 27, 1984 a notice was
published in the Federal Register (49 FR
50236) announcing the import levels for
certain cotton, wool, and man-made
fiber textile products, produced or
manufactured in India and exported
during 1985, Footnote 2 in the directive
of December 21, 1984 to the
Commissioner of Customs which
followed that notice should be corrected
to read as follows:

% In Category 356 only TSUSA numbers
378.6410 and 383.5027.

Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements,

[FR Doc. 85-2664 Filed 1-31-85; 8:45 am)
BILLING COOE 3510-DR-M

Announcing Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textile Products, Produced or
Manufactured In the Republic of Korea

January 29, 1985,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority

contained in E.O. 11651 of March 8, 1972,

as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on February 4,
1985. For further information contact
Ross Arnold, International Trade
Specialist (202) 377-4212,

Background

Under the terms of the Bilateral
Cotton, Wool and Man-Made Fiber
Textile Agreement of December 1, 1962,
as amended, between the Governments
of the United States and the Republic of
Korea, the United States Government
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has decided to convert to specific limits
in 1985 the levels for textile products in
Categories 300/301 (yarn), 337
[playsuits), 359pl. (vests], 436 (dresses),
438 (knit shirts and blouses}, 459pt.
(woven wool hats), and parts of 859
(swimwear and coveralls), which are
exported during 1985, The letter to the
Commissioner of Customs which follows
this notice establishes the naw specific
limits,

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1883 (48 FR 55607), December 30, 1963
(48 FR 57584), April 4, 1984 (49 FR
13397), june 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), and November 9,
1384 (49 FR 44782),

Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements
January 29, 1985,
Commissioner of Cusloms,
Department of the Treasury, Washington,
D.c

Dear Mr. Commissioner: Under the terms of
section 204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1873, as extended on December 15, 1977 and
Decembaer 22, 1881; pursuant to the Bilateral
Cotton, Wool and Man-Made Fiber Textile
Agreement of December 1, 1982, s amended,
between the Governments of the United
States and the Republic of Kores; and in
sccordance with the provisions of Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
February 4, 1985, entry into the United States
for consumption and withdrawal from
warchouse for consumption of collon, wool,
ind man-made fiber textile products in the
lollowing categories produced or
manufactured in Korea, and exported during
1885, in excess of the indicated levels of
restraint;
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Textile products in the foregoing categories
which have been exported to the United
States prior to January 1, 1985 shall not be
subject to this directive.

Textile products in the foregoing categories
which have been released from the custody
of the U.S. Customs Service under the
provisions of 19 U.S.C. 1448(b) or
1448(a){(1)(A) prior to the effective date of this
directive shall not be denied entry under this
directive.

The levels set forth above are subject to
adjustment according to the provisions of the
Bilateral Cotton, Wool and Man-Made Fiber
Textile Agreement of December 1, 1982, as
amended, which provide, in part, that: (1)
During any sgreement year specific limits and
sublimits may be exceeded by designated
percentages, provided a corresponding
reduction in square yards equivalent is made
in one or more other specific limits; (2) under
specified conditions specific limils and
sublimits may be adjusted for carryover and
carryforward not to exceed 10 percent; and
(8) administrative arrangements or
adjustments may be made to rescive minor
problems arising in the implementation of the
agreement. Any appropriate adjustments
under the foregoing provisions of the
agreement will be made to you by letter,

A description of the textile categories in
terms of T.S.U.5.A. numbers was published in
the Federal Register on December 13, 1982 (47
FR 55709), as amended on April 7, 1983 (48 FR
15175}, May 3, 1943 (48 FR 19924), December
14, 1983 (48 FR 55607), December 30, 1983 (48
FR 57584), April 4, 1954 (49 FR 13397), June 28,
1084 {49 FR 26622), July 16, 1984 (49 FR 28754),
and November 9, 1984 (49 FR 44782).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico,

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the forrign affairs
exception to the rulemaking provisions of 5
U.S.C. 553,

Sincerely,
Waltsr C. Lenahan,

Chairman, Commilttee for the Implementation
of Textile Agreements.

[FR Doc. 85-2862 Filed 1-31--85; 8:45 am|
BILLING CODE 3510-0R-M

Extending Visa Requirement To
Include Certain Man-Made Fiber
Textile Products Produced or
Manufactured in Talwan

January 29, 1885,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on February 5,
1985, For further information contact
Eve Anderson, International Trade
Specialist (202) 3774212,

Background

On January 1, 1985, under the terms of
the bilateral agreement of November 18,
1982 concerning colton, wool and man-
made fiber textiles and textile products
produced or manufactured in Taiwan,
the levels for man-made fiber textile
products in the following part categories
were converted to specific limits for
goods exported in 1985.

Category 605—T (thread in TSUSA
number 310.9140).

Category 659—S (swimmer in TSUSA
numbers 379.2340, 379.3170, 379.9100,
379.9570, 383.1920, 383.2239, 383.8300,
383.8400 and 383.9255).

Category 659—B (bodysuits and body
shirts in TSUSA numbers 383,1815 and
383,8022).

Category 659—1 (infants' sets in
TSUSA numbers 383.2042, 383.2350,
383.8650 and 383.9261).

Accordingly, in the letter which
follows this notice, the Chairman of
CITA directs the Commissioner of
Customs to further amend the directive
of September 27, 1972, as amended, to
require export visas for man-made fiber
textile products in the foregoing part
categories, effective on February 5, 1985
for goods exported on and after that
date.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), and November 9,
1984 (49 FR 44782).

Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Taxtile
Agreements

January 29, 1985,

Commissioner of Customs,
Department af the Treasury, Washington,
D.C.

Dear Mr, Commissioner: This directive
further amends, but does not cancel, the
directive of September 27, 1972, as amended,
which established an export visa requirement
for certain cotton, wool and man-made fiber
textile products produced or manufactured in
Taiwan. Effective on February 5, 1885, the
export visa requirement is hereby extended
to include man-made fiber textile products in
the following part categories, produced of
manufactured in Taiwan and exported on
and after February 5, 1885:

Category 605-T (thread in TSUSA number
310.9140).

Category 659-S (swimwear in TSUSA
numbers 379.2340, 379.3170, 379.9100,
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379.9570, 363,1920, 383.2239, 383.5300, 383.8400
and 383,9255).

Category 059-B (bodysuils and body shirts
in TSUSA numbers 383.1815 and 353.8022),

Lutegory 659-1 (infants” sets in TSUSA
numbers 383.2042, 383.2350, 383.8650 and
383.9281).

Textile products in the foregoing part
caleguries which have been exported before
February 5, 1985 shall not be denied entry for
luck of a visa,

The Committee for the Implementation of
Textile Agreements has determined tha! this
action falﬂ within the foreign affuirs
exception to the rulemuking provisions of 5
U.S.C. 553

Sincerely,
Walter C. Lenahan,
Chairman, Commiltee for the Implementotion
of Textile Agreements.
[FR Doc. 85-2065 Filed 1-31-85; 845 am)
BILLING CODE 3510-0R-M

Request for Public Comment on
Bilateral Textile Consultations With the
Government of the Republic of
Indonesia To Review Trade in
Category 338 (Men's and Boys' Knit
Suits)

January 29, 1985.

On December 31, 1984 the
Government of the United States
requested consultations with the
Government of the Republic of
Indonesia with respect to men’s and
boys' knit shirts in Category 338. This
request was made on the basis of the
agreement, as amended, between the
Governments of the United States and
Republic of Indonesia relating to trade
in Catton, Wool and Man-Made Fiber
Textiles and Textile Products of October
13 and November 9, 1082,

The purpose of this nofice is to advise
the public that, if no solution is agreed
upon in consultations between the
governments, CITA, pursuant to the
agreement, as amended, may establish a
prorated specific limit of 110,569 dozen
for the entry and withdrawal from
warehonse for consumption of textitie
products in Category 338, produced or
manufactured in Indonesia and exported
to the United States during the period
which began on December 31, 1984 and
extends through the end of the
agreement year, june 30, 1885, The limit
may be adjusted to include prorated
swing and carryforward.

The Government of the United States
had decided, pending agreement on a
mutually salisfactory solution, to control
imports in this category during the 90-
day consullation period (December 31,
1984—March 31, 1985) at a level of
64,676 dozen. In the event the limit
established for the ninety-day period is
exceeded, such excess amount, if
allowed to enter, may be charged to the
level to be established for the period

which began on December 31, 1984 and
extends through June 30, 1985.

A summary market stalement for this
category follows this notica,

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175],
May 3, 1983 (48 FR 19924), December 14,
1983 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1964 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16, 1884 (49 FR 28754), and November 9,
1954 (49 FR 44782).

Anyone wishing to comment or
provide data or information regarding
the treatment of Category 338 under the
Bilateral Cotton, Wool and Man-Mada
Piber Textile Agreement with the
Government of the Republic of
Indonesia, or on any othier aspect
thereof, or to comment on domestic
production or availability of textile
products included in this category, is
invited to submit such comments ar
information in ten copies to Mr. Walter
C. Lenhan, Chairman, Committee for the
Implementation of Textile Agreements,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 2030. Because the exact timing of
the consultations is not yet certain,
comments should be submitted
promptly. Comments or information
submitted in response to this notice will
be available for public inspection in the
Office of Textiles and Apparel, Room
3100, US. Department of Commerce, 14th
and Constitution Avenue, N.W.,
Washington, D.C., and may be obtained
upon writlen request.

Further comment may be invited
regarding particular comments or
information received from the public
which the Committee for the
Implementation of Textile Agreements
considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreemenl
or the implementation thereof is not a
waliver in any respect of the exemption
contained in 5 U.S.C, 553(a)(1) relating
to matters which constitute “a foraign
affairs function of the United States.”

Effective date: February 5, 1985.
Walter C. Lenahan,

Chairman, Commitiee for the Implementation

of Textile Agreements,
Indonesia—Market Statemont

Category 338—Cotton Knit Shirts, Men's and
Boys*
December 1964, Y

UL.S. imports of Category 338 from
Indonesia were 204,900 dozen for year ending
October 1984, up 470% from the year ending
October 1083 level of 38,200 dozen. This

amount is close Lo 15 tlimes the 1082 level of
14,000 dozea. Imports from Indonesia of
Cafegory 338 accounted for 0.4 percent of
total imports in 1983, By 1984 they had
jumped to slmost 2%. This sharp rise
caontributed to, and for outpaced, the overall
growth in imports of 27% for Category 338
during this same time period. Colton knit
shirts from Indonesia are imported at a duty.
paid valye far below U.S. producers’ prices
for comparable shirta. This rapid growth in
tmports from Indonesia; if continued, creates
a real threat of muarket disruption in a sector
already adversely alfected by imports.

Committes for the Implemontation of Textil

Agroements

January 28, 1965,

Commissioner of Customs,

Dopartmoent of the Treasury, Waskhinglon.
D.C

Dear Mr. Commissioner: Undee the terms of
section 204 of the Agricultural Act of 1960, as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Ceneva on December 20,
1973, as extended on December 15, 1977 und
December 22, 1981 pursuant to. the Bilateral
Cottoa, Wool and Man-Made Fiber Textile
Agreement of October 13 and November 9,
1962, as amended, between the Covernments
of the Unifed States and the Republic of
indonesia; and in accordance with the
provisions in Executive Order 11651 of Murch
3, 1972, us amended, you are directed to
prohibit, effective on February 5, 1885, entry
into the United States for cansumption and
withdrawa! from warehouse for congumption
of cotton textils products in Category 330
produced or manufactured in fndonesia and
exported during the ninety-day peridd which
began on December 31, 1984 and extends
through March 31, 1955, in excess of 64,075
doxen?

Textile products in Category 338, which
have been exported to the United States prior
to Becember 31, 1984 shall not be subject 1o
this directive.

Textile products in Category 338 which
have been relaased from the custody of the
U.S. Customs Service under the provisions of
19U.8.C. 1448{b] or 1464{a){1}{A) prior fo the
effective date of this directive shall not be
denied eniry under this directive.

A description of the textile categories in
terms of T.S.U.S.A. numbers was published o
the Federal Register on December 13, 1982 (7
FR 55709}, as amended on Aprii 7, 1983 {43 R
15175), Mxy 3, 1083 (48 FR 19024}, December
14, 1883 (48 FR 55607}, December 50, 1983 (43
FR 57584}, April 4, 1984 (49 PR 13397), June 24
1984 (40 FR 26622), July 16, 1984 (49 FR 26754
and N ber 9, 1964 (49 FR 44782).

In carrying out the above directions, the
Commissioner of Customa should construe
entry into the Uniled States for consumption
to include entry for consumption into the
Commaonwealth of Puerto Rico.

The Committee for the Implementation of
Textile s has determined that this
action falls within the foreign affairs

! The level of restraint has not been adjusted to
reflect kny imports exported afler December 30
mee, J
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exception to the rulemaking provisions of §
US.C. 553,

Sincerely,
Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 85-2666 Filed 1-31-85; 8:45 am)|
BILLING CODE 3510-DR-M

Request for Public Comment on
Bilateral Textile Consultations With the
Government of India To Review Trade
in Category 310/318 (Cotton Gingham
and Other Yarn-Dyed Fabrics)

January 29, 1985,

On December 31, 1984, the
Government of the United States
requested consultations with the
Government of India with respect to
cotton gingham and other yarn-dyed
fabrics in Category 310/318, produced or
manufactured in India. This request was
made on the basis of Paragraph 16 of the
Agreement between the Governments of
the United States and India relating to
trade in Colton, Wool and Man-Made
Fiber Textiles and Textile Products of
December 21, 1982, which provides for
consultations when the orderly
development of trade between the two
countries may be impeded by imports
due to market disruption, or the threat
thereof.

The Government of the United States
has decided, until such time as a
mutually satisfactory solution is reached
in consultations, to control imports in
this category of goods exported during
the 90-day consultation period which
began on December 31, 1984 and
extends through March 30, 1985 at a
level 0f 1,167,178 square yards.

In the event the level established for
Category 310/318 during the ninety-day
period is exceeded, such excess
amounts, if they are allowed to enter at
the end of the restraint period, shall be
tharged to a limit which may be
established later.

A summary market statement for this
category follows this notice.

A description of the textile categories
in terms of T.S,U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
imended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14,
1943 (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16,1984 (49 FR 28754), and November 9,
1984 (49 FR 44782),

Effective Date: February 4, 1985,

Anyone wishing to comment or
provide data or information regarding
the treatment of Category 310/318 under
the Bilateral Cotton, Wool and Man-

Made Fiber Textile Agreement with the
Government of India, or on any other
aspect thereof, or to comment on
domestic production or availability of
textile products included in this
category, is invited to submit such
comments or information in ten copies
to Mr. Walter C. Lenahan, Chairman,
Committee for the Implementation of
Textile Agreements, International Trade

' Administration, U.S. Department of

Commerce, Washington, D.C. 20230,
Because the exact timing of the
consultations is not yet certain,
comments should be submitted
promptly. Comments or information
submitted in response to this notice will
be available for public inspection in the
Office of Textiles and Apparel, Room
3100, U.S. Department of Commerce,
14th and Constitution Avenue, N.W.,
Washington, D.C., and may be obtained
upon written request.

Further comment may be invited
regarding particular comments or
information received from the public
which the Committee for the
Implementation of Textile Agreements
considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreement
or the implementation thereof is not a
waiver in any respect of the exemption
contained in 5 U.S.C. 553(a)(1) relating
to matters which constitute “a foreign
affairs function of the United States."

Supplementary Information: On
December 27, 1984 a letter was
published in the Federal Register (49 FR
59236) to the Commissioner of Customs
from the Chairman of the Committee for
the Implementation of Textile
Agreements which established levels of
restraint for certain categories of cotton,
wool and man-made fiber textiles and
textile products, produced or
manufactured in India and exported
during the twelve-month period which
began on January 1, 1985, In the letter
published below, pursuant to the terms
of the bilateral agreement, the Chairman
of the Committee for the Implementation
of Textile Agreements directs the
Commissioner of Customs, pending
agreement on a different solution, to
prohibit entry for consumption or
withdrawal from warehouse for
consumption of cotton textile products
in Category 310/318, exported during the
indicated ninety-day period, in excess of
the designated level of restraint.

Walter C. Lenahan, . ;
Chairman, Commitlee for the Implementation
of Textile Agreements.

India—Market Statement

Category 310/318—Gingham and Other Yarn-
Dyed Fabrics

December 1884,

U.S. imports of Categories 310 and 318 from
India were 4,275,000 square yards during the
year ending October 1884. This compares
with 701,000 square yards & year earlier.
Imports for the first ten months of 1984 were
4,113,000 square yards, nearly seven times the
quantity imported during January-October
1983, During the first ten months of 1984,
India accounted for 9.8 percent total imports
of Categories 310 and 318. Imports from India
are practically all in Category 318. India was
the fourth largest supplier of Category 318
during the first ten months of 1884,
accounting for 15,0 percent of the total
imports.

The U.S. industry producing yamn-dyed
cotton and cotton/polyester blended fabrics
has been adversely affected by imports in
1984. Imports of these fabrics were up 82
percent during the first nine months of 1984
when compared with a year earlier. Domestic
production, on the other hand, declined 11.5
percent. The ratio of imports to domestic
production doubled from the first three
quarters of 1983 to the same period in 1984,
The domestic industry's sales were not only
adversely affected by the very high increase
in fubric imports but also by a substantial
increase, 31.4 percent or 14.9 million square,
yard equivalents, in the imports of apparel
items which are identified as yarn-dyed.

Committee for the Implementation of Textile
Agreementy
January 29, 1985,

Commissioner of Customs,
Department of the Treasury, Washington,
D.C.

Dear Mr. Commissioner; This directive
amends, but does not cancel, the directive of
December 21, 1084 from the Chairman of the
Committee for the Implementation of Textile
Agreements which directed you to prohibit
entry of certain cotton, wool and man-made
fiber textiles and textile products, produced
or manufactured in India and exported during
1985,

Effective on February 4, 1985, paragraph
one of the directive of December 21, 1984 (s
hereby amended to include a limit of
1,187,178 square yards' for cotton textile
products in Category 310/318, produced or
manufactured in India and exported during
the ninety-day period which began on
December 31, 1984 and extends through
March 30, 1985,

Textile products in Category 310/318,
which have been exported to the United
States prior to December 31, 1984 shall not be
subject to this directive.

Textile products in Category 310/318,
which have been released from the custody
of the U.S. Customs Service under the
provisions of 19 U.S.C. 1448(b) or
1484(a)(1)(A) prior to the effective date of this

"'The Jevel of restraint has not been adjusted to
reflect any imports exported after December 50,
1984,
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directive shall not be denied entry under this
directive.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemoking provisions of 5
U.S.C 553,

Sincerely,
Walter C. Lenahan,
Chairman, Commiltee for the Implementation
of Textile Agreements,
[FR Doc. 852663 Filed 1-31-85; 8:45 am)

BL1MG COOE 3510-DR-M

Visa Waivers for Certain Cotton
Fabrics

January 26, 1985,

The Chairman of the Committee for
the Implementaton of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Cusioms lo be effective as of January 1,
1985, For further information contact
Philip J. Martello, International Trade
Specialist [202) 377-4212.

Background

As of January 1, 1985 the following
fabrics have been classified in, and
require export visas for, Category 313,
instead of Category 320: fahrics (1)
wholly or in chief value cotton, combed,
with total single yams per square inch
of 150, or less, classifiable in TSUS
provisions 320.— through 331.— aad
provided statistically in items 20 and 34:
and (2) whelly or in chief value cotton,
carded, containing yarn size before
weaving of finer than 29, classified in
TSUS provisions 320.—through 331.—
and provided statistically in items 34,
The U.S. Customs Service is being
directed by CITA to charge these
fabrics, as appropriale, to the limits us
established for Category 320, if exported
during the periods cited below.

To fecilitate transition to the new
requirement, importers entering, or
withdrawing goods from warehouse, for
consumption in the United States,
having export visas for Category 320,
can obtain waivers of the new
requirement, in the case of item 1,
between January 1, 1985 and April 30,
1885, orin the case of item 2, between
January 1, 1985 and until further notice
by addressing a request to: Office of
Textiles and Apparel, International
Agreements and Monitoring Division,
Room 3110, U.S. Department of
Commgrce, 14th and Constitution
Avenue NW,, Attention: Waivers.

The following information should be
included:
Port of Entry (indicating whether
seaport or airport)
Name and Address of Importer
Name and Telephone Number of
Customs Broker
Description of Merchandise
Category and TSUSA Number
Quantity (Units as set out in TSUSA)
Entry Number or Bill of Lading Number
Name of Carrier
Date of Export
Exporter
Information Included in any reques!
for a waiver is subject to section 1001 of
Title 181 of the U.S. Code, which
provides penaities for making false
statements to any department of the
United States Government.
Walter C. Lenahan,
Chairman, Committee for the Implomentation
of Textile Agreements.

[FR Doc. 85-2861 Filed 1-31-85; B:45 nm}
BILLING CODE 3510-DR-M

Controlling Imports of Certain Wool
Textile Products Produced or
Manufactured in Uruguay

January 30, 1985.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in LO. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs lo be effective on February 1,
1885. For further information contact
James Nader, International Trade
Specialist (202) 377-4212.

Background

On November 28, 1984 a notice was
published in the Federal Register (49 FR
46788), which announced that the
governments of the United Stafes and
the Republic of Urugnay had exchanged
notes amending their Bilateral Woal
Textile Agresment of December 30, 1983
and Janusry 23, 1084 to establish, among
other things, a new specific limit of
1,700,000 square yards for woolen and
worsted fabric in Category 410,
produced or manufactured in Uroguay
and exported during the period which
began on February 1, 1984 and extended
through fanuary 31, 1885, The
agreement, as smended, provides for a
limit of 1,717,000 square yards during the
twelve-month period which began on
February 1, 1085 and extends thraugh
January 31, 1986. The letter to the
Commissioner of Customs which follows
this notice establishes the new limit.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1883 (48 FR 15175},
May 3, 1983 (48 FR 18924), December 14,
1983 {48 FR 55007), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13297), June 28, 1984 (49 FR 26622), July
106, 1984 (49 FR 28754), and November 9,
1984 (49 FR 44782).

Walter C, Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the implementation of Textile
Agreements

Junuury 30, 1985,

Commisioner of Customs,
Deparicwnt of the Treasury, Washington.
n.c.

Dear M, Commissioner; Under the terms of
section 204 of the Agricultural Act of 1956, as
smended (7 US.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1973, as extended on December 15, 1977 nnd
December 22, 1961; pursvant to the Bilateral
Wool Textile Agreement of December 30,
1863 and Junuary 23, 1864, as amended and
extended, between the Governments of the
United States and Urugaay; and in
accordance with the provisions of Executive
Order 11651 of Murch 3, 1672, as amended.
you ure directed to prohibil, effective on
February 1, 1965, sntry info the United States
for consumption and withdrawal from
warehouse for consumption af wool textile
products in Calegory 410, produced or
manofactured in Urageay and exported
during the twelve-month period which began
on Februury 1. 1965 end extends through
January 31,1988, in excess of 1,717,000 square
yards.!

In carrying out this directive entries of
wool textile produc's in Category 410,
prodicod or manufaciured ia Uruguay, which
have Been exported to the United States on
and after Febroary 1. 1984 and extending
theough January 31, 3965, shall, to the extent
of sny unfilled balunce. be charged against
the limit established of sitch goods during the
twelve-month period. In the event the fimil
has been pxhausted by previous entries, such
goods shal be mubject to the limit set forth in
this letter.

The Hmit for Category 410 is subjedt 10
ndjoatment in the future acconding to the
provisions of the biluteral agreement, as
amended, which provide, ln part, that: [2) the
specific Lmit may be adjusted for carryover
and carryforward; and (2) administrative
arrangoments or adjostments may be muds o
resolve minor problems arising in the
implementation of the agreement.

A description af the textile oalegories in
terms of TIS.U.S.A. numbers was published in
the Federal Rogister on December 13, 1042 (47
FR 65709), as smended on April 7, 1683 (48 FR
15175) May 3, 1983 (48 FR 19524}, December

' The level of restraint has not been adjusted o
refloct any imports exported after January 41, 1905
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14,1083 (48 FR 56607 ), December 30, 1063 (48
PR 57504), April 4, 1984 (38 FR 13397), June 28,
1981 (49 FR 26622}, July 16, 1964 (49 FR 28754),
and November 9, 1964 (49 FR 44782).

In carrying out the above directions, the
Commissioner of Customs should construe
eatry into the United States for comsumption
1y include entry far consumption into the
Commonweslth of Puerto Rico.

The Committee for the Implemnentation of
Texlile Agreements.bas determining that thia

tions falls within the foreign affaics
exception to the rulemaking provisions of 5
US.C. 553,

Sincerely,
Waiter €. Lenaban,
Chairman, Committee for the implementation
of Textile Agreements.
R Doc. B5-2067 Filed 1-31-85; 848 am)
BNLUNG CODE 3510-OR-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1985; Addition

AGeNcY: Commitlee for Purchase from
the Blind and Other Severely

ACTION: Addition tor Procurement List.

Additions

After consideration of the relevant
matter presented, the Committee has
deterntined that the commodity listed
below is suitable for procurement by the
Federal Government under 41 U1.S.C. 46—
48c, 85 Stal. 77 and 41 CFR 51-2.06.

1 certily that the following action will
no! have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The action will not result inany
additional reporting, recordkeeping or
other compliance lsted.

b. The action will not have a serious
economic impact on any contractors for
the commodity listed.

¢. The action will result in authorizing
small entities to produce the commodity
procured by the Government.

Accordingly, the following commodity
is hereby added to Procurement List
1985
Class 7530
Book, Memorandam: 7530-00-286-6652
C.W. Flatcher,

Exeeutive Divector.
[FR Doc. 85-2651 Filed 1-31-85; 8:45 am|
BILLING CODE 6820-33-4

suMMARY: This action adds to
Procurement List 1885 commodity to be
produced by workshops for the blind
wd other severely handicapped.
EFFECTIVE DAYE: February 1, 1985,

ADDRESS: Committee for Purchase from
the Blind and Other Severcly
Handicapped, Crystal Square 5, Suite
1107, 1755 jeffersen Pavis Highway.
Arlingtons, Vieginia 22202,
FOR FURTHER INFORMATION CONTACT:
C.W. Flatcher, (708) 557-1145.
SUPPLEMENTARY INFORMATION: A Notice
of Pruposed Addition to the
Procurement List of the commodity
sted below was publistied in the
Federol Register on May 11, 1584 (48 FR
20048). One comment was received in
responge to thet notfce. The commentor
led that his frmr hod
lattured the ftemy for several years,
e Hem has been a substuntial part
» [irm's production schedule, and
'us o poar economic conditions of
fe puper industry in general, removal of
e item from competitive bidding sould
greatly inhibit the firm's efforts o
provide employment, puy taxes and
wipport the local aconomy:
ithe Committee considered the
omment received as well as othier
prrtinent information and determined
"al the addition will not result in
“erious adverse impact on the current or
mosl recent contractor for the item
avolved,

Procurement List 1985; Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

AcTION: Additions to Procurement List.

sumamany: This aclion adds to
Procurement List 1985 commodities to be
produced and a service to be provided
by workshops for the blind und other
severely bandicapped.

EFFECTIVE DATE: Febirnary 1, 1955,

ADDRESS: Committee [or Purchuse from
the Blind and Otfier Severely
Handicapped, Crystal Square 5, Sufte
1107, 1755 Jefferson Duvis Highway,
Arlingion. Virginia 22202,

FOR FURTHER INFORMATION CONTACTY
C.W. Fletcher, {703) 5567-1145.
SUPPLEMENTARY INFORMATION: OUn
Aungust 3, October 28 and November 26,
1984 the Commitice for Purchase from
the Blind and Other Severely
Handicapped published notices (49 FR
31126, 49 FR 43087 and 49 FR 46458] of
proposed additions to Procurement List
1965, October 19, 1984 (49 FR 41195).

Additions

After consideration of the relevant
matter presented, the Committee has
determined that the commodities and
service listed below are suitable for
procurement by the Federal Covernment
under 41 EL.5.C. 46-48¢c, 85 Stat. 27,

I certify that the following actions will
not have a significant impact o a
substantial number of small entities. The
major factors considered were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impac! on any contraclors for
the commodities and service listed,

c. The actions will resull in
authorizing small entities to produce the
commodities and to provide the service
procured by the Gavernment.

Accordingly, the following
commodities and service are hereby
added to Procurement List 1985:

Class 5340

Strap, Webbing: 5340-00-286-6805

Class 6530 .

Surgical Pack, Disposable: 6530-01-174-8844

SiC oz

Crounds Maintermmee, Ash Woods, French
Drive & Independence Avenue lo 17th
Street & Independence Avenue,
Washington, D.C,

C.W. Fletcher,

Executive Director.

[FR Doc. 85-2648 Filed 1-31-85; 5:45 am|
BILLING CODE 6820-33-M

Procurement List 1985; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Preposed Additions to
Procurement List.

summARY; The Committee has received
proposals 10 add to Procurement List
1985 commodities 1o be produced by and
services o be provided by workshops
for the blind aod other severely
handicapped.

Comments must be received on or
belore: March 6, 1985,
ADORESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1102, 1755 Jefferson Davis Highway,
Arlinglon, Virginia 22202,
FOR FURTHER INFORMATION CONTACT:
C.W. Flglchar, [703) 557-1145.
SUPPLEMENTARY INFORMATION: This
natice is published pursvant to 43 U.S.C.
47(a)(2), 86 Stat. 77. Its purpose is to
provide interesied persons an
oppostanity to submit comments.on the
possible impact of the proposed actions,

Additions

If the Committee approves the
proposed additions, all entities of the
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Federal Government will be required to
procure the commodities and services
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodities and services to
Procurement List 1985, October 18, 1984
(49 FR 41195);

Class 6530

Paper Sheeting, Examination: 6530-01-092-
3014

Class 7210

Cover, Mattress: 7210-00-543-6002, 7210-00-
140-4233

Class 8165

Bag, Personal Effects: 8465-00-174-0808

SIC 7349

Janitorial/Custodial, Federal Executive
Institute, Charlottesville, Virginia

Class 7369

Commissary Shelf Stocking and Custodial
Service, Elmendorf Air Force Base, Alaska

Commissary Shelf Stocking and Custodial
Servioe, Moody Air Force Base, Georgia

Commissary Shelf Stocking and Custodial
Service, Columbus Air Force Base,
Mississippi

C.W. Fletcher,

Executive Director,

[FR Doc. 85-2650 Filed 1-31-85; 8:45 am]

BILLING CODE 6820-33-M

- ——

COMMODITY FUTURES TRADING
COMMISSION

Philadelphia Board of Trade; Inc.;
National Over-the-Counter Index
Futures Contract

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of availability of the

terms and conditions of proposed
commodity futures contract.

SUMMARY: The Philadelphia Board of
Trade, Inc. (“PHBT") has applied for
designation as a contract market in the
National Over-the-Counter Index (the
"XOC Index"). The Commodity Futures
Trading Commission (“Commission")
has determined that the terms and
conditions of the proposed futures
contract are of major economic
significance and that, accordingly,
making available the proposed contract
for public inspection and comment is in
the public interest, will assist the
Commission in considering the views of
interested persons, and is consistent
with the purposes of the Commodity
Exchange Act.

DATE: Comments must be received on or
before April 2, 1985.

ADDRESS: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, D.C. 20581.
Reference should be made to the PHBT
XOC Index.

FOR FURTHER INFORMATION CONTACT:
Naomi Jaffe, Division of Economic
Analysis, Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581, (202) 254-7227,

A copy of the terms and conditions of
the proposed PHBT XOC Index futures
contract will be available for inspection
at the office of the Secretariat,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581. Copies of the
terms and conditions can be obtained
through the Office of the Secretariat by
mail at the above address or by phone
at (202) 254-6314.

Other materials submitted by the
PHBT in support of its application for
contract market designation may be
available upon request pursuant to the
Freedom of Information Act (5 U.S.C.
552) and the Commission’s regulation
thereunder (17 CFR Part 145 (1983)),
except to the extent that they are
entitled to confidential treatment as set
forth in 17 CFR 145.5 and 145.9. Requests
for copies of such materials should be
made to the FOI, Privacy and Sunshine
Acts. Compliance Staff of the Office of
the Secretariat at the Commission’s
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views or arguments on the
terms and conditions of the proposed
futures contract, or with respect to other
materials submitted by the PHBT in
support of its application, should send
such comments to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, 20333 K Street, NW.,
Washington, D.C. 20581, by April 2, 1985,

Issued in Washington, D.C., on January 28,
1085,

Jean A. Wobb,

Secretary to the Commission.

|[FR Doc. 85-2581 Filed 1-31-85; 8:45 am)
BILLING COOE 6351-01-M

Public Information Collection
Requirement Submitted to Office of
Management and Budget for Review

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of Information
Collection.

SUMMARY: The Commodity Futures
Trading Commission has submitted the
following information collection

requirements to OMB for review and

clearance under the Paperwork

Reduction Act of 1980, Pub. L. 96-511.

ADDRESS: Persons wishing to commeny

on this information collection should

contact Katie Lewin, Office of

Management and Budget, Room 3235,

NEOB, Washington, D.C. 20503, (202)

395-7231. Copies of the submission are

available from Joseph G, Salazar,

Agency Clearance Officer, (202) 254-

9735.

Title: Regulations Governing
Bankruptcies of Commodity Brokers

Control Number; 3038-0021

Action: Reinstatement

Respondents: Businesses (excluding
small businesses)

Estimated Annual Burden: 802.5 hours

Estimated Number of Respondents: 410,
Issued in Washington, D.C., on January 23

1985.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 85-2485 Filed 1-31-85; 8:45 am)|

BILLING CODE 6351-01-M

—_—

DEPARTMENT OF DEFENSE
Office of the Secretary

Public Information Collection
Requirement Submitted to OMB for
Review

SUMMARY: The Department of Defense
has submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). Each entry contains the
following information: (1) Type of
submission; (2) Title of Information
Collection and Form Number, if
applicable; (3) Abstract statement of the
need for and the uses to be made of the
information collected; (4) Type of
Respondent; (5) An estimate of the g
number of responses; (6) An estimate ol
the total number of hours needed to
provide the information; (7) To whom
comments regarding the information
collection are to be forwarded; and (6)
The point of contact from whom a copy
of the information proposal may be
obtained,

Extension

CHAMPUS/CHAMPVA Claim Form
500; CHAMPUS Form 500

The CHAMPUS Form 500 is used by
CHAMPUS beneficiaries and health
care providers to file for reimbursement
of health care services. The requested
information is used to determine
eligibility, appropriateness and cos! of
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care. and whether services received are
Individuals or households, stute or
local governments, businesses or other
profil, Federal agencies or
employees, non-profit institutions and
emall businesses or organizations.
Responses 3,500,000
Burden Hours 1,960,000
A0oReSSES: Comments are to be
forwarded to Mr. Edward Springer,
Office of Management and Budget, Desk
Officer, Room: 3235, New Executive
Office Building, Washington, DE 20503
and Mr, Dantiel ], Vitiello, Dol
Clearance Officer, WHS (DIOR}/ICD,
ite 1204, 1215 Jefferson Davis
Highway, Arlington, Virginia 22282
sioz. welephone (202) 746-0033,
SUPPLEIMENTARY INFORMATION: A copy
{ the information collection propasal
nay be obtained from Ma. Jane
Bomgardner, OCHAMPUS, Aurora,
Colorado 80045-6000, telephone (303)
J51-3500
Patricia H. Means,
SO Federal Register Liaison Officer,
epostment of Defense:
iy 29, 1985,
FR Doc. 85-2625 Filed 1-31-86; 8:45 am|
ELLING CODE 3310-01-0°

Public Information Collection
:equi(emem Submitted to OMB for
eview

suumary: The Department. of Defense
has submitted to OMB for review the
inllowing proposal [or the collection of
nformation under the provisions of the
i’.‘ugv«rwm‘k Reduction Act {4 U.S.C.
Lhapter 35). Each entry contains the

‘ollowing information: (1) Type of

submission; (2) Title of Information
Collection and Form Number, if
ipplicable; (3) Abstract slatement of the
need for and the uses to be made of the
Illfur"mtion collected; (4] Type of
Respondent; (5} An estimate of the
number of responses; (B8] An estimate of
the total number of hours needed to

tomments regarding the information
tollection are to be forwarded; and (8)
‘fie point of contacl from whom a copy
of the information proposal may be

Oblaingd.

Revised

Statement of Personal Injury—¥Possible
l‘!,; rd Party Liability—CHAMPUS/
CHAMPVA-—<CHAMPUS Form 691

Ihe Statement of Personal Injury
Possible Third Party Liability Form will
be completed by CHAMPUS/
CHAMPVA beneficiaries suffering from

personal injuries and receiving medical
care af Government expense. The
information is necessary in the assertion
of the Government’s right lo recovery
under the Federal Medical Care
Recovery Act. The data wilt be used in
the evaluation and processing of these
claims,

Individuals or households and Federal
agencies or employees.

Responses 30,000
Burden hours 17,000

ADDRESSES: Comments are to be
forwarded to Mr. Edward Springer,
Office of Management and Budget, Desk
Officer, Room 3235, New Executive
Office Building, Washingfon, DC 20503
and Mr. Daniel . Vitiello, DoD
Clearance Officer, WHS{DIOR]}/ICD,
Suite 1204, 1215 Jufferson Davis
Highway, Arlingtan, Virginia 22202~
4302, telephone (202) 746-0933,
SUPPLEMEKTARY INFORMATION: A copy
of the information collection proposal
may be chitained from Ms. Jane
Bomgardner, OCHAMPUS; Aurore,
Colorado 80045-6906; telephone (303)
361-3509.

Patricia H. Means,

OSD Federal Register Liuison Officer.
Department of Defense

January 29, 1985,

|FR Doc. 85-2626 Filed 1-31-85; 8:45 am]
BILLING CODE 3810-01-8

Defense Science Board Task Force on
Soviet imprecisely Located Targets

for Strategic Systems; Advisory
Committse Meetings.

summany: The Defense Science Board
Task Force on Soviet Imprecisely
Located Targets for Strategic Systems
will meet in closed session on 28
February-1 March 1985 in the Pentagon,
Arlington, Virginia.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering
on scientific and technical mattars as
they affect the perceived needs of the
Department of Defense. At this meeting
the Task Force will continue their study
on how to hald Soviet imprecisely
located targels at risk.

In accordance with section 10{d} of
the Federal Advisory Committee Act,
Pub. L. No. 92-463, as amended (5 U.S.C.
App. I, (1982)), it has been determined
that this DSB Panel meeting, concerns
matters listed in 5 U.S.C. 552(c){1)(1982),

and that accordingly this meeting will be
closed to the public,

Patricia . Means,

OSD Fedéral Register Liaison Officer,
Department of Defense.

January 29, 1965,

[FR Doc. 85-2624 Filed 1-31-85: 8:45 om)
BILLING CODE 3810-01-M

Department of Defense Wage
Commiittee; Closed Meetings

Pursuant to the provisions of section
10 of Pub, L. 92-463, the Federal
Advisory Committee Act, notice is
hereby given that 8 meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
March 5, 1985, Tuesday, March 12, 1985;
Tuesday, March 19, 1985 and Tueaday,
March 28, 1885 at 10:00 a.m. in Room
1E801, The Pentagon, Washington, D.C.

The Committee's primary
résponsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense (Manpower,
Installations and Logistics) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 92-392. At this
meeting, the Committee will consider
wage survey specifications, wage survey
data, local wage survey commitfes
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10{d)
of Pub. L. 92483, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b." Two of the matters so
listed nre those “related solely to the
internal personnel rules and practices of
an agency,” (5 U.5.C. 552b{c](2]), and
those involving "trade secrets and
commercial or financial information
obtained from & person and privileged
or confidential™ (5 U.S.C. 552b(c)(4]].

Accordingly, the Depuly Assistant
Secretary of Defense (Civilian Personnel
Policy & Requirements] hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Befense
(5 U.S.C. 552h(c}{2)), and the detailed
wage data considered by the Committee
during its meetings have been oblained
from officials of private establishmenta
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b[(c){(4))

However, members of the public who
may wish to do s0 are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.
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Additional information concerning this
meeting may be obtained by writing the
Chairman, Department of Defense Wage
Committee, Room 3D264, The Pentagon,
Washington, D.C. 20301.

Patricia H. Means,

OSD Federal Register Livison Officer,
Department of Defense.

January 29, 1085.

[FR Doc. 85-2627 Filed 1-31-85; 8:45 am)|
BILLING CODE 3810-01-M

Department of the Army

Armed Forces Epidemiological Board;
Open Meeting

1. In accordance with section 10{a)(2)
of the Federal Advisory Committee Act
(Pub, L. 92-463) announcement is made
of the following committee meeting:

Name of committee: Armed Forces
Epidemiological Board.

Date of meeting: 1 March 1985,

Time: 0800-1600,

Place: Conference Room 3082, Walter Reed
Army Institute of Research, Walter Reed
Army Medical Center, Washington, DC.

Proposed Agenda

Review of the United States
environmental enhancement and
protection programs, update report on
Agent Orange research efforts,
pregnancy outcomes of women in the
Armed Forces, United States Navy
Asbestos medical surveillance program
update, leishmaniasis outbreak in
Panama, immunodeficiency syndrome
review, hepatitis in naval forces during
deployment, military services preventive
medicine officer reports, respective
subcommittes(s) report and business
meeting.

2, This meeting will be open to the
public but limited by space
accommodations. Any interested person
may attend, appear before, or file
statements with the committee at the
time and in the manner permitted by the
committee. Interested persons wishing
to participate should advise the
Executive Secretary, DASG-AFEB,
Room 2D455, Pentagon, Washington, DC
20310-2300, (202) 695-9115.

Dated: 18 January, 1985,

Robert F. Nikolewski,

COL, USAF, BSC, Executive Secretary.
[FR Doc. 85-2642 Filed 1-31-85; 8:45 am|
BILLING CODE 3710-08-M

Armed Forces Epidemioclogical Board,
Subcommittee on Disease Control;
Open Meeting

1, In accordance with section 10{a)(2)
of the Federal Advisory Committee Act

(Pub. L. 92-463) announcement is made
of the following committee meeting:

Name of committee; Armed Forces
Epidemiological Board Subcommittee on
Disease Control.

Date of meeting: 28 February 1985.

Time: 1000-1500 hours.

Place: Conference Room 3092, Walter Reed
Army Institute of Research, Walter Reed
Army Medical Center, Washington, DC.

Proposed Agenda

Disposition of military personnel
identified as hepatitis B carriers;
disinfection overview programs with
particular attention to the
immunodeficient patient.

2. This meeting will be open to the
public but limited by space
accommodations. Any interested person
may attend, appear before, or file
statements with the committee at the
time and in the manner permitted by the
committee. Interested persons wishing
to participate should advise the
Executive Secretary, DASG-AFEB,
Room 21455, Pentagon, Washington, DC
20310-2300, (202) 695-9115,

Dated: 18 January, 1985,
Robert F. Nikolewski,
COL, USAF, BSC, Executive Secretary.
[FR Doc. 85-2643 Filed 1-31-85; 8:45 am]
BILLING CODE 3710-08-M

Military Personal Property Claims
Symposium; Open Meeting

Announcement is made of a meeting
of the Military Personal Property Claims
Symposium. This meeting will be held
on 21 February 1885 at Headquarters,
Military Traffic Management Command,
NASSIF Building, 5611 Columbia Pike,
Falls Church, Virginia, and will convene
at 0930 hours and adjourn at
approximately 1500 hours.

Proposed Agenda

The purpose of the Symposium is to
provide an open discussion and free
exchange cf ideas with the public on
procedural changes to the Personal
Property Traffic Management Regulation
(DOD 4500.34-R), and the handling of
other matters of mutual interest relating
to claims actions concerning the
Department of Defense Personal
Property Movement and Storage
Program. All interested persons desiring
to submit topics to be discussed should
contact the Commander, Military Traffic
Management Command, ATTN: MT-
PPM, at telephone number 756-1600,
between 0800-180 hours. Topics to be
discussed should be received on or
before 11 February 1885.

Dated: January 22, 1985.
Nathan R. Berkley,
Colonel, GS, Director of Personal Property
[FR Doc. 85-2641 Filed 1-31-85; 8:45 am|
BILLING CODE 3710-08-M

Military Tratffic Management
Command; Directorate of Personal

Property; Carrier Evaluation and
Reporting System (CERS) Cut-off
Scoring Date

AGENCY: Miitary Traffic Management
Command (MTMC), DoD.

AcTION: Notice of announcement,

SUMMARY: New cut-off dates for
interstate shipments will be March 15
and September 15. Cut-off dates for
intrastate shipments will be February 15
and August 15. This change gives
transportation offices an additional 15
days to adjust scores prior to the start of
the next performance period and still
allows carriers 30 days to appeal a
score, Change is effective January 1,
1985.

FOR FURTHER INFORMATION CONTACT:
Ms, Betty Wells, HQ, Military Traffic
Management Command, ATTN; MT-
PPQ, 5611 Columbia Pike, Falls Church,
Virginia 22041-5050.

John O. Roach, 11,

Army Liaison Officer with the Fedoral
Regiater.

[FR Doc. 85-2640 Filed 1-31-85; 8:45 am)
BILLING COOE 3710-08-M

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitation Services

Discretionary Grant Programs; Closing
Dstes

AGENCY: Department of Education.
ACTION: Application Notice Establishing
Closing Dates for Transmittal of Certain
Fiscal Year 1985 Noncompeting
Continuation Applications.

SUMMARY: The purpose of this
application notice is to inform potential
applicants of fiscal and programmatic
information and closing dates for
transmittal of applications for
noncompeting continuation projects for
certain programs administered by the
Department of Education under the
Office of Special Education and
Rehabilitation Services.

Organization of Notice

This notice contains two parts. Part |
includes, in chronological order, the list
of all closing dates covered by this
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otice. Part Il consists of the individual
spplication announcements for each
program, These announcements are in
the same order as the closing dates
l‘;-lrd in Part L

Instructions for Transmittal of
Applications

Applicants should note specifically

he instructions for the transmittal of
wpplications included below:

Transmittal of Applications: In order
1o be assured of consideration for
funding, applications for noncompeting
continuation projects should be mailed
or hand delivered on or before the
rlosing date given in the individual
program annoucements included in this
document.

If 2 noncompelting continuation
application is late, the U.S. Department
of Education may lack sufficient time to
review it with other noncompeting
continuation applications may decline to
pccepl it

Applications Delivered by Mail: An
ipplications sent by mail must be
addressed to the Department of
Fducation Application Control Center,
Altention: (appropriate CFDA No.),
Washington, D.C. 20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S, Postal Service
postmark.

(2) A legible mail receipt with the date
:{ mailing stamped by the U.S, Postal
Hrvice.

(3} A dated shipping label, invoice, or
receipt from a commercial carrier.

(4] Any other evidence of mailing
acceplable to the Secretary of
Educstion.

[fan application is sent through the
US. Postal Service, the Secretary does
not accept either of the following as
proof of mailing: (1) A private metered
postmark, or (2) a mail receipt that is not
tated by the U.S. Postal Service.

_ An applicant should note that the U.S.
Pustal Service does not uniformly

provide a dated postmark. Before relying
on this method, an applicant should

check with its local post office,

An applicant is encouraged to use
fegistered or at least first class mail.

Applications Delivered by Hand: An
::mhcation that is hand delivered must
% taken to the Department of Education
Application Control Center, Room 5673,
Regional Office Building #3, 7th and D
Streets, SW., Washington, D.C. .

[he Application Control Center will
accept hand-delivered applications
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time) daily, excep!
hal_urdays. Sundays, and Federal

olidays, Applications that are hand

delivered will not be accepted after 4:30
p.m. on the closing date. 4

Available Funds: In each application
announcement, under the paragraph on
availability of funds, the estimates of
funding levels do not bind the
Department to a specific number of
grants or to the amount of any grant,
unless that amount is otherwise
specified by statute or regulations.

Part I—Programs Listed in Chronological
Order

Program Closing Date

- Projocts with indusiry...__| Maech 15, 1685
BAI28A Special projects and dom- | Masch 15, 1085
ONSrations for providing
vocatonal rehabdtation
Services 1o severely
handicapped individuols.

Part [I—Application Announcements for
Each Program
84.128B—Projects With Industry

Closing Date: Noncompeling
Continuations March 185, 1985.

Authority for this program is
contained in section 621 of the
Rehabilitation Act of 1973, as amended.
{29 US.C. 795g).

Agreements are made under this
program with employers and
profitmaking and nonprofit
organizations including any industrial,
business or commercial enterprise; labor
organization; community trade
association; rehabilitation facility; or
any other agency or organization with
the capacity to arrange, coordinate or
conduct training and other employment
programs and provide supportive
services and assistance to handicapped
individuals in a realistic work setting.

The purpose of this program is to
provide handicapped individuals with
training, employment and supportive
services and assistance within business,
industry, or other realistic work seltings
in order to prepare them for competitive
employment and to permit them to
maintain their employment.

Available Funds: The total amount of
funds available under this program in
Fiscal Year 1084 was $13,000,000. It is
estimated that $14,400,000 will be
available in Fiscal Year 1985 to provide
for the continuation of 98 projects and
for the adjustment of project periods of
certain existing projects in order to
provide for the funding of all existing
projects through September 30, 1986,
Section 621(e) of the Rehabilitation Act
of 1973, as amended, requires the
funding of current projects through
September 30, 1988 unless the
Commissioner of the Rehabilitation
Services Administration determines that

there is a substantial failure to comply
with the provisions of the approved
agreement.

Application Forms: Application forms
and program information will be mailed
to grantees who are eligible to apply for
noncompeting continuation support
under this notice.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information is only intended to aid
applicants in applying for assistance
under this program. Nothing in the
program information package is
intended to impose any paperwork,
application content, reporting or grantee
performance requirement beyond those
specifically imposed under the statute
and regulations.

The Secretary urges that the narrative
portion of applications not exceed 15
pages in length. The Secretary further
ur}ges that applicants submit only the
information that is requested.

{Approved by the Office of Management and
Budget under control number 1820-0018)

Applicable Regulations: Regulations
applicable to this program include the
following:

(a) Regulations governing the Projects
with Industry Program (34 CFR Parts 369
and 379); and

{b) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77, and 78).

Further Information: Harold F. Shay,
Division of Special Projects,
Rehabilitation Services Administration,
U.S. Department of Education, Room
3317, Mary E. Switzer Building, 400
Maryland Avenue, SW., (M5-2312)
Washington, D.C. 20202. Telephone (202)
732-1325.

84.128A—Special Projects and
Demonstrations for Providing
Vocational Rehabilitation Services To
Severely Handicapped Individuals

Closing Date: March 15, 1985,
Noncompeting Continuations

Authority for this program is
contained in section 311(a)(1) of the
Rehabilitation Act of 1973, as amended.
(28 U.S.C. 777a(a) (1)).

Awards are made under this program
to States and public and other nonprofit
agencies and organizations.

The purpose of this program is to
support projects designed to expand or
otherwise improve vocational
rehabilitation services and other
services for severely handicapped
individuals.
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Available Funds: The total amount of
funds awarded under this program in
Fiscal Year 1984 was approximately
$5,735,000 for both new and continuation
projects. It is estimated that $5,464,000
will be available to provide for the
conlinuation funding of 46 projects in
Fiscal Year 1985.

Application Forms: Application forms
and program information packages will
be mailed to grantees who are eligible to
apply for noncompeting continuation
grant support under this notice.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package, However, the program
information is only intended to aid
applicants in applying for assistance
under this program. Nothing in the
program information package is
intended to impose any paperwork,
application content, reporting, or grantee
performance requirement beyond those
specifically imposed under the statute
and regulations,

The Secretary urges that the narrative
portion of the application not exceed 15
pages in length. The Secretary further
urges that applicants submit only the
information that is requested.

{Approved by the Office of Management and
Budget under control number 1820-0018)

Applicable Regulations: The follawing
regulations are applicable to this
program:

(a) Regulations governing Special
Projects and Demonstrations for
Providing Vocational Rehabilitation
Services o Severely Handicapped
Individuals (34 CFR Parts 369 and 373);
and

(b) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77 and 78).

Further Information: Harold F. Shay,
Office of Developmental Programs,
Rehabilitation Services Administration,
U.S, Department of Education, 400
Maryland Avenue, SW., Room 3330,
Mary E. Switzer Building, Washington,
DC 20202, Telephone (202) 732-1325,

(28 US.C. 777(a){1) and 795g)
(Catalog of Faderal Domestic Assistance No.
84,128, Vocational Rehabilitation Service
Projects.)

Dated: January 29, 1985.
Madeleine Will,
Assistont Secretary, Special Education and
Rehabilitative Services.
[FR Doc, 852596 Filed 1-31-85; 8:45 am|

BILLING COOE 4000-01-M

Discretionary Grant Programs; Closing
Dates

AGENCY: Department of Education.
AcTION: Application notice establishing
closing dates for transmittal of certain

fiscal year 1985 applications for new
awards,

SUMMARY: The purpase of this
application notice is to inform potential
applicants of fiscal and programmatic
information and closing dates for
transmittal of grant applications for new
awards for certain programs
administered by the Department of
Education under the Office of Special
Education and Rehabilitative Services.

Organization of Notice

This notice contains two parts. Part |
includes, in chronological order, the list
of all closing dates cavered by this
notice. Part Il consists of the individual
application announcements for each
program. These announcements are in
the same order as the closing dates
listed in Part L

Instructions for Transmittal of
Applications

Applicants should note specifically
the instructions for the transmittal of
applications included below:

Transmittal of applications:
Applications for all projects must be
mailed or hand delivered on or before
the closing date given in the individual
program announcements included in this
document.

Applications delivered by mail: An
application sent by mail must be
addressed to the Department of
Education, Application Control Center,
Altention: (insert appropriate CFDA
number), 400 Maryland Avenue SW.,
Washington, D.C. 20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S, Postal
Service. -

(3) A dated shipping label, invoice, or
receipt from a commercial carrier,

(4) Any other evidence of mailing
acceptable to the U.S. Secretary of
Education.

If an application fs sent through the
U.S. Postal Service, the Secrelary does
not accept either of the following as
proof of mailing: (1) & private metered
postmark, or (2] a mail receipt that is not
dated by the U.S, Postal Service.

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying

——

on this method, an applicant should
check with its local post office.

An applicant is encouraged to use
registered or at least first class mail.

Each late applicant for a new award
will be notified that its application will
not be considered.

Applications delivered by hand: An
application that is hand delivered mus
be taken to the Department of
Education, Application Control Center,
Room 5673, Regional Office Building 3,
7th and D Streets SW., Washington, D.C
20202.

The Application Control Center will
accept hand delivered applications
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time) daily, excep!
Saturdays, Sundays, and Federal
holidays. Applications that are hand
delivered will not be accepted after 43
p.m. on the closing date.

Available funds: In each application
announcement, under the paragraph on
availability of funds, the estimates of
funding levels do not bind the
Department to a specific number of
grants or to the amount of any grant,
uniess the amount is otherwise specified

by statute or regulations.
Part I—List of Program Application
Announcements Published in This
Notice
CFDA No., Program Cigang :
84.120M Handicepped Amoncan | Ape. 29, 1555
Indlan Vocationsl Reha-
bitasoo Service Pim
be2 Projecss for Iestiafing  Spe- | May 6, 1965
cial Recreeton
for Hardicapped Indivie:
iy
128G May 1, 1505
84.128G ‘ .:pduy Ag
Farmworker  Vocatonsl
Proyects.
Part II—Application Notices
84.128H—Handicapped Americon

Indian Vocational Rehabilitation
Service Projects

Closing Date: April 29,1985,

Applications for new projects are
invited under the Handicapped
American Indian Vocational
Rehabilitation Service Projects Program.

Autharity for this program is
contained in section 130 of the
Rehabilitation Act of 1973, as amended
(29 US.C. 750).

Awards are made under this program
to the governing bodies of Indian tribes
located on Federal and State
reservations.

The purpose of the Handicapped
American Indian Vocational
Rehabilitation Service Projects Program
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is to support projects designed to

provide vocational rehabilitation

services to handicapped American
Indians who reside on Federal or State
reservations in order to prepare them for
suitable employment

Available Funds: The total amount of
funds awarded under this grant program
for Fiscal Year 1984 was $715,000. It is
pstimated that $715,000 will be available
in Fiscal Year 1985 to support three new
projects. The range of funded projects is
expected to be from approximately
$215,000 to $500,000, 5

It is expected that new projects
funded under this program in Fiscal
Year 1985 will be approved for project
periods of to 36 months.

Application Forms: Application forms
and program information packages are
available and may be obtained by
writing to the Office of Developmental
Programs, Rehabilitation Services
Administration, Office of Special
Education and Rehabilitation Services,
US. Department of Education, Room
3329, Mary E. Switzer Building, 400
Maryland Avenue, SW., (MS 2312)
Washington, D.C. 20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information is only intended to aid
ipplicants in applying for assistance
under this program, Nothing in the
program information package is
intended to impose any paperwork,
spplication content, reporting; or grantee
performance requirement beyond those
specifically imposed under the statute
ind regulations.

The Secretary strongly urges that the
narrative portion of the application not
exceed 25 pages in length. The Secretary
lurther urges that applicants not submit
information that is not requested.
(Approved by the Office of Management and
dudget under control number 1820-0018)

Applicable Regulations: Regulations
applicable to this program include the
"“vl‘.uwing:

(a) Regulations governing the
Handicapped American Indian
Vocational Rehabilitation Service
F:u ;nctadProgram {34 CFR Parts 369 and
V15 an

{b) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77, and 78).

For Further Information Contact:
tlarold F, Shay, Division of Special
Projects, Rehabilitation Services
Administration, Office of Special
F-'dul.illion and Rehabilitative Services,
US. Department of Education, Room
H17, Mary E. Switzer Building 400

Maryland Avenue, SW., (MS 2312)
Washington, D.C. 20202. Telephone:
(202) 732~1325.

{29 U.S.C. 750)

84.128]—Projects for Initiating Special
Recreation Programs for Handicapped
Individuals

Closing Date: May 6, 1985,

Applications for new projects are
invited under the Projects For Initiating
Special Recreation Programs for
Handicapped Individuals program.

Authority for this program is
contained in section 316 of the
Rehabilitation Act of 1973, as amended.
(29 U.S.C. 777 )

Awards are made under this program
to State and public and other nonprofit
agencies and organizations.

The purpose of this program is to
support projects which initiate
recreational service programs for
handicapped individuals.

Program Information: Handicapped
individuals served in projects supported
under this program are expected to be
individuals who might be eligible for
vocational rehabilitation services from
State vocational rehabilitation agencies.

Available Funds: The total amount of
funds awarded under this grant program
for Fiscal Year 1985 was $2,000,000. It is
estimated that up to $2,100,000 will be
available to support new projects in
fiscal year 1985 with an average project
totalling $75,000.

It is expected that new projects
funded under this program in Fiscal
Year 1985 will be approved for project
periods of up to 12 months.

Application Forms: Application forms
and program information packages are
available and may be obtained by
writing to the Office of Developmental
Programs, Rehabilitation Services
Administration, Office of Special
Education and Rehabilitative Services,
U.S. Department of Education, Room
3329, Mary E. Switzer Building, 400
Maryland Avenue SW., (MS 2312),
Washington, D.C. 20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information is only intended to aid
applicants in applying for assistance
under this program. Nothing in the
program Information package is
intended to impose any paperwork,
application content, reporting, or grantee
performance requirement beyond those
specifically imposed under the statute
and regulations.

The Secretary strongly urges that the
narrative portion of the application not

exceed 25 pages in length. The Secretary
further urges that applicants not submit
information that is not requested.

{Approved by the Office of Management and
Budget under control number 1820-0018)

Applicable Regulations: Regulations
applicable to this program include the
following:

{a) Regulations Governing Projects For
Initiating Special Recreation Programs
For Handicapped Individuals (34 CFR
Parts 369 and 378); and

(b) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77 and 78).

For Further Information Contact:
Harold F. Shay, Division of Special
Projects, Rehabilitation Services
Administration, Office of Special
Education and Rehabilitative Services,
U.S. Department of Education, Room
3317, Mary E. Switzer Building, 400
Maryland Avenue SW., (MS 2312)
Washington, D.C. 20202. Telephone:
(202) 732-1325.

(29 US.C. 750)

84.128G—Handicapped Migratory
Agricultural and Seasonal Farmworker
Vocational Rehabilitation Service
Projects

Closing Date: May 1, 1985.

New applications are invited under
the Handicapped Migratory Agricultural
and Seasonal Farmworker Vocational
Rehabilitation Service Projects program.

Authority for this program is
contained in section 312 of the
Rehabilitation Act of 1973, as amended.
(29 U.S.C. 777b)

Awards are made under this program
to State vocationgl rehabilitation
agencies or to local agencies that have
agreements in effect with State
vocational rehabilitation agencies to
conduct vocational rehabilitation
programs under the supervision of the
State agencies in accordance with State
plans approved under Section 101 of the
Act,

The purpose of this program is to
support projects for providing vocational
rehabilitation service to handicapped
migratory agricultural workers or
handicapped seasonal farmworkers.

Intergevernmental Review: On June
24, 1983, the Secretary published in the
Federal Register final regulations (34
CFR Part 79, published at 48 FR 29158 et
seq.) implementing Executive Order
12372 entitled: “Intergovernmental
Review of Federal Programs.” The
regulations took effect September 30,
1983.

This program is subject to the
requirements of the Executive Order and
the regulations in 34 CFR Part 79. The
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objective of Executive Order 12372 is to
foster an intergovernmental partnership
and a strengthened federalism by
relying on State and local processes for
State and local government coordination
and review of proposed Federal
financial assistance.

The Executive Order—

* Allows States, after consultation
with local officials, to establish their
own process for review and comment on
proposed Federal financial assistance;

* Increases Federal responsiveness to
State and local officials by requiring
Federal agencies to accommodate State
and local views or explain why those
views will not be accommodated; and

* Révokes OMB Circular A~95.

Transactions with nongovernmental
entities, including State postsecondary
educational institutions and federally
recognized Indian tribal governments,
are not covered by Executive Order
12372. Also excluded from coverage are
research, development, ar
demonstration projects that do not have
& unique geographic focus and are not
directly relevant to the governmental
responsibilities of a State or local
government within that geographic area.

The following is a current list of
States that have established a process,
designated a single point of contact, and
have selected this program for review:

Alabama New Hampshire
Arizona Now Jersey
Arkansas New Mexico
California New York
Connecticut North Carolina
Delowire North Dakota
District of Columbia Ohio
Hawaii Oklahoma
Hlinais Oregon
Indiana Peansylvania
Kansas Rbode Island
Louisiana South Carolina
Maine South Dakota
Maryland Tennessce
Massachusetts Texas
Michigan Utah
Missisaippi Vermont
Missouri Virginia
Montana Washington
Nebraska Wisconain
Novada
Wyoming
Guam
Virgin lslands
Notthern Mariana Islands
Trust Tetritory

Immediately upon receipt of this
notice, applicants which are
governmental entities, including local
educational agencies, must contact the
appropriate State single point of contact
to find out about, and to comply with,
the State's process under the Executive
Order. Applicants proposing to perform
acfivities in more than one State should,
immediately upon receipt of this notice,
contact the single point of contact for
each State and follow the procedures
established in those States under the

Executive Order. A list containing the
single point of contact for each State is
included in the application package for
this program.

In States that have not established a
process or chosen this program for
review, State, areawide, regional, and
local entities may submit comments
directly to the Department.

All camments from State single points
of contact and all comments from State,
areawide regional, and local entities for
84.128G, Handicapped Migratory
Agricultural and Seasonal Farmworker
Vocational Rehabilitation Service
Projects, must be mailed or hand
delivered by July 1, 1985 to the following
address:

The Secretary, U.S. Department of
Education, Room 4181 (84.123G), 400
Maryland Avenue, SW., Washington,
D.C. 20202.

(Proof of mailing will be determined
on the same basis as applications),

PLEASE NOTE THAT THE ABOVE
ADDRESS IS NOT THE SAME
ADDRESS AS THE ONE TO WHICH
THE APPLICANT SUBMITS ITS
APPLICATION. DO NOT SEND
APPLICATIONS TO THE ABOVE
ADDRESS.

Available Funds: The total amount of
funds available under this grant program
for Fiscal Year 1984 was $950,000. It is
estimated that $850,000 will be available
in Fiscal Year 1985 of which
approximately $350,000 will be used for
the support of new projects. An
estimated three new projects will be
awarded with the average grant totalling
$117,000.

It is expected that new projects
funded under this program in Fiscal
Year 1985 will be approved for project
periods of up to 36 months,

Applicotion Forms: Application forms
and program information packages are
available and may be obtained by
writing to the Office of Developmental
Programs, Rehabilitation Services, U.S.
Department of Education, 400 Maryland
Avenue SW., (MS 2312) Washington, DC
20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
package. However, the program
information package is only intended to
aid applicants in applying for assistance
under this announcement. Nothing in the
program information package is
intended to impose any paperwork,
application content, reporting. or grantee
performance requirement beyond those
specifically imposed under the statute
and regulations.

The Secretary strongly urges that the
narrative portion of the application not
exceed 25 pages in length. The Secretary
further urges that applicants not submil
information that is not requested.

(Approved by the Office of Management ind
Budget under control number 1820-0018)

Applicable Regulations: Regulations
applicable to this program include the
following:

(a) Regulations governing the
Handicapped Migratory Agricultural
and Seasonal Farmworker Vocationa!
Rehabilitation Service Projects Program
(34 CFR Parts 368 and 375); and

(b) Education Department Genera!
Administrative Regulations (EDGAR)
(34 CFR parts 74, 75, 77, 78 and 79).

For Further Information Contact: For
further information, contact Harold F.
Shay, Division of Special Projects,
Rehabilitation Services Administration,
Office of Special Education and
Rehabilitative Services, U.S, Department
of Education {(Room 3317, Mary E.
Switzer Building), (MS 2312) 400
Maryland Avenue SW., Washington,
D.C. 20202. Telephone: (202) 732-1325.

{29 US.C. 750)

(Catalog of Federal Domestic Assistance No,
84.128, Vocational Rehabilitation Service
Projects)

Dated: January 29, 1985,
Madeleine Will,

Assistant Secretary, Special Education and
Rehabilitative Services.

[FR Doc. 85-2597 Filed 1-31-85; 8:45 am)|
BILLING CODE 4000-0t-M

National Direct Student Loan, College
Work-Study, and Supplemental
Educational Opportunity Grant
Programs; Appeals Deadline

AGENCY: Department of Education,

ACTION: Notice of deadline date for
submitting appeals for funds; and notice
of average program expenditures by
type of institution.

SUMMARY: The Secretary gives notice of
the deadline date for institutions of
higher education wishing to file appeals
of their initial allocations of funds
(tentative awards) for award year 1955~
86 under the National Direct Student
Loan (NDSL), College Work-Study
(CWS), and Supplementa! Educationa!
Opportunity Grant (SEOG) Programs
Under these programs, the Secretary
allocates funds to institutions for
students who need financial aid to meet
the cost of postsecondary education.
The Secretary also announces the
average 1983-84 expenditure of funds
per enrolled student for the NDSL. CWS.

e N T RN e Be B
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and SEOG Programs by type of
mstitution, The Secretary uses these

average expenditures in calculating the

1085-86 NDSL, CWS, or SEOG award of
 an institution that is participating in that

progrum for the first or second time.

The NDSL, CWS, and SEQG Programs

are authorized by Parts E, C, and

Subpart A-2, respectively, of title IV of

the Higher Education Act of 1065, as

amended.

|20 U1.5.C. 1087aa-1087il, 42 U.S.C. 2751~

sty and 20 US.C. 1070b-1070b-3)

Closing date for transmittal of
appeals: The deadline dale for an
institution of higher education to submit
an eppeal of its 1985-86 tentative NDSL,
CWS, or SEOG award is March 4, 1985.
FOR FURTHER INFORMATION CONTACT:
Ms. Alberta Mack, Division of Program
Operations, Office of Student Financial
Assistance, U.S. Department of
Education, 400 Maryland Avenue, SW.
[Room 4621, ROB-3), Washington, D.C.
202 Telephone (202) 245-2432.
SUPPLEMENTARY INFORMATION: An
nstitution that wishes to participate in
the NDSL, CWS, or SEOG Program mus!
submit an application for funds to the
Secretary before an established closing
dute. The information the institution
provides on the application is evaluated
secording to the appropriate funding
triteria to determine the institulion’s

opropriate funding level. Bach

ttiom is informed of its funding
vel. However, the regulations for each
of these programs permit an institution
o appeal its funding level.

Regulations containing the procedures
for calculating institutional awards and
ppeals of those awards are contained

in 34 CFR 6747 for the NDSL program,
% CFR 675.7 for the CWS program, and
1 CFR 676.7 for the SEOG program.

Average 1983-84 Expenditure of Fuads
Per Enrolled Student by Program and
Type of Institution

Listed below are the types of
msiitutions and the average program
expenditure per enrolled student for

htype of nstitution, The Secretary
uses this information to calcalate the
1985-88 award of an institution that is
ipating in the NDSL, CWS, ot
: program for the first or second

:

neEess

Appeals Delivered by Mail

An appeal sent by mail must be
uddressed to Appeals, NDSL/CWS/
SEOQG, Post Office Box 23914, L'Enfant
Plaza, Washington, D.C. 20026.

An institution must show proof of
mailing its appeal by the deadline date.
Proof of mailing must consist of one of
the following:

(1} A legible receipt with the date of
mailing stamped by the U.S. Postal
Service,

[2) A legibly dated U.S. Postal Service
postmark.

(3) A daled shipping label, invoice, or
receipt from & commercial carrier.

(4) Any other proof of mailing
acceplable to the U.S, Secretary of
Education.

If an appeal is sent through the U.S.
Postal Service, the Secretary does not
accep! either of the following as proof of
mailing: (1) A private metered postmark,
or {2) a mall receip! that is not dated by
the U.S, Postal Service.

An institution should note that the
U.S. Postal Service does not uniformly
provide a dated postmark. Before relying
on this method, an institution should
check with its local post office.

An institution is encouraged to use
registered or at least first-class mail.

Appeals Delivered by Hand

An appeal that is hand-delivered must
be taken to the U.S. Department of
Education, Office of Student Financial
Assistance, Division of Program
Operations, Campus-Based Programs
Branch, Ropm 4621, Regional Office
Building 3, 7th and D Streets, SW.,
Washington, D.C. The Campus-Based
Programs Branch will accept hand-
delivered appesls between 8:00 a.m. and
4:30 p.m. daily (Eastern Standard Time)
except Saturdays, Sundays, and Federal
Holidays.

An appeal that is hand-delivered will
not be accepted after 4:30 p.m. on March
4, 1985,

Applicable Regulations

The following regulations apply to the
campus-based programs:

34 CFR Part 668—Student Assistance
General Provisions,

34 CFR Part 674—National Direct
Student Loan Program.

34 CFR Part 8575—College Work-Study
Program.

34 CFR Part 676—Supplemental
Educational Opportunity Grant Program.
(20 US.C. 1087aa-1037ii, 42 U.S.C. 2761~
2758%; and 20 US.C. 1070b-1070b-3)

(Catalog of Federal Domestic Assistance No.
84-038, National Direct Student Loan
Program; 84.033, College Work-Study
Program; und 84.007, Supplemental
Educational Opportunity Grant Program)

Dited: January 30, 1985,
Edward M. Elmendorf,

. Assistant Secretary for Postsecoadary

Education.
[FR Doc. 84-2795 Filed 1-31-85; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY
Bonnevilie Power Administration

Wholesale Power Rate Schedules;
Proposal To Implement the Industrial
Incentive Rate for the Diregt-Service
Industrial Customers

AGENCY: Bonneville Power
Administration {(BPA), DOE.

AcTiON: Notice and request for
comments.

BPA File No: INCENT-2
SUMMARY: On January 23, 1985, BPA
proposed implementation of the
Industrial Incentive Rate for BPA's
direct-service industrial customers
{DSlIs) as provided in BPA's 1983
Wholesale Power Rate Schedules. The
market price for aluminum has
deteriorated 1o the point where several
DSls are expected to curtail production
from current levels beginning in March
1985. In an effort to maintain as much of
the existing load as possible, BPA has
investigated whether BPA's revenues
would increase as a result of
implementation of the Industrial
Incentive Rate. Based on the results of
this study, BPA proposes adopting an
Incentive Rate approximately equal to a
6-mill per kilowatthour discount from
the Standard Industrial Rate, If adopted,
the Industrial Incentive Rate would
become effective for a 4-month period
beginning March 1, 1985, and would be
applied on a lake-or-pay basis to the
loads of these DSls who elect to
purchase under this arrangement. BPA
proposes to implement the Industrial
Incentive Rate only if the DSIs commit
to purchasing at least 2131 megawalls of
Industrial Firm Power. BPA has
provided notice of this proposed action
to its customers as reguired by BPA's
General Role Schedule Provisions
(CGRSPs).

Responsible Official: janct W.
McLennan, Assistant Power Manager
for Natural Resources and Public
Services, is the official responsible for
imiplementation of the Industrial
Incenlive rate,

PATE: A Public Information and
Comment Forum on this proposal will be
held from 1-4 p.n., Friday, February 8,
in Room 484 of the BPA Headquarters
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Building located at 1002 NE. Holladay,
Portland, Oregon.

ADDRESSES: Address comments to the
Public Involvement Manager, Bonneville
Power Administration, P.O. Box 128989,
Portland, Oregon 97212. Written
comments must be received by § p.m. on
February 13, 1985, in order to be
considered in determining the
appropriateness of implementing the
Industrial Incentive Rate,

FOR FURTHER INFORMATION CONTACT:
Ms. Lynn Baker, Public Involvement
office, at the address listed above.
Telephone numbers, voice/TTY for the
Public Involvement Office are; 503-230-
3478 in Portland; toll-free 800-452-8429
for Oregon outside of Portland; 800-547-
6048 for Washington, Idaho, Montana,

Utah, Nevada, Wyoming, and California.

Information may also be obtained from:

Mr. George Gwinnutt, Lower Columbia Area
Manager, Suvite 288, 1500 Plaza Building,
1500 NE: Irving Street, Portland, Oregon
97232, 503-230-4551

Mr. Ladd Sutton, Eugene District Manager,
Room 206, 211 East Seventh Avenue,
Eugene, Oregon §7401, 503-687-6952

Mr. Wayne R. Lee, Upper Columbia Area
Manager, Room 561, West 020 Riverside
Avenue, Spokane, Washington 98201, 509
456-2518

Mr. George E, Eskridge, Montana District
Manager, 800 Kensington, Missoula,
Montana 59801, 406-326-3060

Mr. Ronald K. Rodewald, Wenatchee District
Manager, P,O. Box 741, Wenatchee,
Washington 08801; 509-062-4377, exlension
379

Mr. Richard D. Casad, Puget Sound Area
Manager, 415 First Avenue North, Room
250, Seattle, Washington 98109, 206-442-
4131

Mr. Thomas Wagenhoffer, Snake River Area
Manager, West 101 Popular, Walla Walls,
Washington 89362, 500-434-6228, extension
701

Mr. Robert N, Laffel, Idaho Falls District
Manager, 531 Lomax Street, Idaho Falls,
Idaho 83401, 208-523-2706

Mr. Frederic D, Rettenmund. Bosie District
Manager, Owyhee Plaza, Sulte 245, 1109
Main Street, Boise, Idaho 83707, 208-334-
9137.

SUPPLEMENTARY INFORMATION:
1. Background

The Industrial Incentive rate is a
reduced rate designed to increase BPA's
revenues during periods of adverse
market conditions for the aluminum
industry over those revenues which
would otherwise be expected to result
from application of BPA's Standard
Industrial rate. The rate also is intended
to stimulate industrial production and
maintain employment in the Pacific
Northwest. Under the terms of the
GRSPs, the Industrial Incentive rate can
be offered to the DSIs only if BPA can
demonstrate that the net result of

implementing the rate would be to
increase total BPA revenues.

In September 1984, BPA implemented
the Industrial Incentive rate for the first
time. This Incentive rate, averaging 22.7
mills per kilowatthour, represented a
discount of approximately 5 mills from
the Standard Industrial rate, This
existing Incentive rate expires on
February 28, 1985. Given the economic
conditions which the DSIs currently
face, BPA is considering the advisability
of making another Incentive rate offer—
this time for the period March 1 through

~ June 30, 1985.

For the week ending January 11, 1985,
the U.S. Market price for aluminum was
49.3 cents per pound as contrasted to the
January 1984 price of slightly more than
77 cents per pound. The January 1985
price was even lower than the U.S.
Market price at the time BPA
implemented its first Industrial Incentive
rate on September 1, 1984. In response to
reduced prices for their products and
high worldwide inventories, several of
BPA's industrial customers are expected
to curtail production following the
expiration of the current Incentive rate
on February 28, 1985, BPA is concerned
about the effect of such curtailments on
its revenues and believes that
implementation of another Industrial
Incentive rate may arrest this trend
before it seriously erodes BPA's
revenues,

BPA has conducted a feasibility study
which concludes that it is appropriate to
propose implementing another Industrial
Incentive rate following expiration of
the Industrial Incentive rate currently in
effect. In conducting this study, BPA
used various computer programs to
determine whether total BPA revenues
would be greater under the Standard
Industrial rate or an Incentive rate.

IL Proposal

BPA is proposing to adopt an
Industrial Incentive rate which would
result in a 8-mill per kilowatthour
discount from the Standard Industrial
rate. BPA is proposing that the rate be in
effect for a 4-month period, beginning
March 1, 1985, The GRSPs require any
Incentive rate to be in effect for at least
6 months unless the end of the rate
period comes first. Since BPA is
expecting to file new rates effective July
1, 1985, this proposal would apply to the
4-month period beginning March 1 and
ending June 30, 1985,

BPA's proposal stipulates that any
offer of the Industrial Incentive Rate be
conditioned on a total DSI take-or-pay
commitment level averaging at least
2131 megawatts over the 4-month
period. Under a 6-mill discount at a
committed load of 2131 megawatts, BPA

would expect to earn almost 1 million
dollars more than would be earned weny
the Standard Industrial rate to remainis
effect.

With respect to the industrial floor
rate, the power sales contract for this
Incentive rate power will include the
following language “Industrial Floor
rate.” In accordance with the
Administrator’s Record of Decision on
the 1983 Final Rate Proposal (WP-83-A-
02, p. 268, September 1983), the “floor
rate" explained in section 7{c){2) of the
Pacific Northwest Electric Power
Planning and Conservation Act, 16
U.S.C. 839¢(c)(2), shall not be based on
the Industrial Incentive rate under this
Agreement. In consideration of this
Incentive rate offer by Bonneville, the
undersigned DSI agrees not to contest
the use of the load forecast currently
contained in Bonneville's supplemental
rate case forecast for the period March
through June 1985 times the Standard
Industrial Power rate to determine the ¢
month component of the 7{c)(2) floor
rate, to the extent that the floor rate is
based on operating year 1985 loads. This
Section 8 is not severable from the
remainder of this Agreement, unless the
section is held to be unlawful by the
United States Court of Appeals for the
Ninth Circuit."

Copies of the feasibility study are
available from the BPA Public
Involvement office listed under
ADDRESSES.

1L Receipt of Comments

BPA is now accepting public commen|
on its proposed implementation of the
Industrial Incentive rate. BPA will
accept both oral and written comment &
the Public Information and Comment
Forum listed under DATES. BPA will
accept written comment received by §
p.m. on February 13, 1965, at the addres
listed above. Comments received by the
Public Involvement Manager or
presented at the Public Information and
Comment Forum will be considered in
determining the appropriateness of
BPA's implementing the Industrial
Incentive rate, Should BPA adopt an
Incentive rate for the period March 1
through June 30, 1985, BPA will publish
notice of its final action on this matter
the Federal Register after March 1, 1985

Issued in Portland, Oregon, on January 24
1985,

James |. Jura,
Acting Administrator,
[FR Doc, 85-2623 Filed 1-31-85; 8:45 am|

BILLING CODE 84£0-01-8
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tconomic Regulatory Administration
|ERA Docket No. 83-07-NG)

Natural Gas imports/Exports; Great
Lakes Transmission Co,; Order To
Amend Authorization

acency: Economic Regulatory
Administration, DOE.

sction: Notice of arder amendiog
wihorization to import and export
Canadian natural gas.

susmary: The Economic Regulatory
Administration [ERA) of the Depariment
of Energy (DOE) gives notice that on
January 23, 1985, the ERA Administrator
fssued an Opinion and Order approving
Greal Lakes Transmission Company's
Lakes) application to amend its
izafion to impor! and export
Canadian natural gas from and to
TransCanada Pipefines Limited
[frmsCanada). The approval authorizes
Grea! Lakes 1o import and export up to
815000 Mcf of natural gas per day from
Novernber 1, 1992, when its current
aulhority expires, 1o November 1, 2005.
: ;nw text of the Opinion and Order
FOR FURTHER INFORMATION CONTACT:
Tom Dukes, Natural Cas Division,
Office of Fuels Programs, Economic
Regulatory Administration, Forrestal
Building, Room GA~007, 1000
independence Avenue SW.,
Washinglon, D.C. 20685, (202) 252~
9580
lane Stubbs, Office of General
Counsel, Natural Gas and Mineral
Lensing, 1.8, Department of Energy,
Forrestal Building, Room 6E-042, 1000
Independence Avenue SW.,

Washington, D.C. 20585, (202) 262~
o687,

“5:«-.~ d in Washington, D.C,, on Jaauary 24,
fimes W, Warkman,
Uirector, Office of Fuels Programs, Economic

Rowuslevs ) /.
Aegulotory Admintstrotion.

UNITED STATES OF AMERICA
Department of Energy—Economic
Fegulatory Administration

Crogt Lakes Transmission Co.; Order
FI nding Authorization To Import and
Liport Canadian Natural Gos

(DOE/ERA Opinion and Order No. 70]
Mruary 23, 1988,

L Background

On October 26, 1883, Great Lakes
3-,"““ mission Company (Great Lakes)
;.w! &n application with the Economic
li-m«;lulory Administration (ERA) of the
“Partment of Energy (DOE]), pursuant
“fection 3 of the Natural Gas Act, lo

amend the term of its current
suthorization to import and export up to
815,000 Mcf of natural gas per day from
and to TransCanada Pipelines Limiled
(TransCanada).! The amendment would
permit Great Lakes to continue to import
and export natural gas for the account of
TransCanada from Novermber 1, 1092,
when its current authority expires, to
November 1, 2005.

Great Lakes supplemented its ERA
filing on April 13, 1984, in response lo
the policy guidelines on natural gas
imports issued by the Secretary of
Energy on February 15, 1984,% to state
that the policy did not apply toits
import. Pursuant to the procedural order
accompanying the policy statement.?
Great Lakes on December 12, 1984,
requested that the ERA process its
application to extend its authorization.

Great Lakes operates a pipeline
syslem extending from the international
boundary near Emerson, Maniteba, the
point at which it connects with the
facilities of TransCanada, across
northern Minnesota, Wisconsin, and
Michigan, until it reconnects with
TransCanada’s eastern Canadian
facilities at two points.on the
international boundary near St. Clair
and Sault Ste, Marie, Michigan. Under
un agreement dates September 12, 1867,
as amended, Great Lakes supplies
transportaton services for TransCanada.

Great Lakes was initially granted
authority to import and export Canadian
natural gas by the Federal Power
Commission (FPC) in Order No. 521,
issued on June 20, 1967, in Docket No.
CP66-112,* and later amended by the
FPC on June 1, 1871, in Docket No.
CP71-223.° On September 8, 1981, Creat
Lakes and TransCanada amended their
transportation agreement o extend its
term through October 31, 2005, Creat
Lakes is currently suthorized to import
into and export from the United States
up to 815,000 Mcf per day of Canadian
natural gas to be transported Tor the
account of TransCanada. The gas is
delivered by TransCanada to Great
Lakes at Emerson. Great Lakes returns
the equivalent volumes to TransCanada
at Sault Ste. Marie and St. Clair for sale
in Canadian markets.

Great Lakes states that gas shipments
for TransCanada represent nearly 55
percent of its system throughout, which
makes it heavi?; dependent on
TransCanada as a source of revenue.
Grea! Lakes contends that extension of
the contract with TransCanadais a

140 FR 4428, February 6, 1084,
%49 FR 0884, February 22, 1654,
49 FR 0891, February 22, 1684,
‘37 FPC 1070

‘45 FPC 1037,

necessary condition for continued short
and long-term financing of its operation.
Based on the downstream revenues the
extended contract would provide, Great
Lakes expects the extension to enhance
greatly its ability to finance additional
construction, make improvemen!s to i's
system, and ensure adequacy of service.

Greal Lakes submits that the volumes
transported for TransCanada have
enabled it to provide {ree gas exchange
services to some of its customers. Great
Lakes asserts that this service gives it
greater flexibility to direct the fiow of
gas within Its system and avoids the
necessity of either backhauling gas on
existing facilities or constructing
additional transportation facilities.

According to Creat Lakes, extension
of its current authorization would
provide several other benefits. The
greatest benefit would be that Great
Lakes' capacity will continue to be fully
utilized which will help minimize rates
for all customers. Greal Lakes further
submits that approval of its application
would be in the public interest sinca no
domestic supply of gas exisls in the area
served by Great Lakes which could
replace the volumes being transported
for TransCanada.

IL Interventions and Comments

Notice of Great Lakes’ application
was issued on January 30, 1984, and
published in the Federal Register on
February 6, 1984,%inviting protests,
motions o intervens, or notices of
intervention and written comments. The
notice provided a 30-day public
response period ending March 7, 1984,
No respouses were received,

IIL Decision

Great Lakes' spplication has been
evaluated to determine if extension of
the import and export arrangement
meets the public interest requirements of
section 3 of the Natural Gas Act. Under
section 3, imporls and exports are to be
authorized unless there is a finding that
they “will not be consisterit with the
public interest.” * The Administrator is
guided by the Secretary of Energy's
policy relating to the regulation of
natural gas imports, and by Delegation
Order No. 0204-111." With respect to
imports, under the policy guidelines the
competitiveness of the arrangement Is
the primary consideration for meeting
the public interest test, with security of
the supply and need being other
considerations, The primary

*48 FR 4428, February 0, 1984,
115 USC 717b.
*40 FR 6690, February 22, 4984,
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consideration bearing on exports is the
lack of domestic need for the gas.

The competitiveness of Great Lakes'
arrangement is not an issue in this case
because the volumes being imported are
redelivered to Canada and are not sold
to U.S. consumers. Inasmuch as the
volumes are being imported and
exported for TransCanada's account
and are not sold on the U.S. market, the
only relevant issue is the impact of the
import and export on Great Lakes and
its customers,

Great Lakes contends that no
domestic supply of gas exists in its
market area that could be carried to
replace the volumes being transported
for TransCanada. It further states that
without new customers and supplies to
replace these volumes, Great Lakes
would experience serious capacity
utilization problems. The high-volume
shipments for TransCanada have
enahled Great Lakes to minimize rates
for its U.S. customers through the wider
allocation of its fixed costs. Moreover,
Creat Lakes would have diificulty
providing gas exchange services for its
customers without the use of gas
delivered for TransCanada.

The long-term nature of the Great
Lakes/TransCanada contract should
continue to provide Great Lakes the
assurance it needs lo obtain future short
and long-term financing as well as the
ability to improve service to its
customers. Historically, TransCanada
has proven itself a dependable source of
supply for Great Lakes.

The record in this proceeding has
been reviewed and Great Lakes'
arrangement is found to be reasonable
and beneficial. No member of the public
has come forward to contend otherwise.

Great Lakes will use only existing
facilities to import and export volumes
under {ts amended agreement, and the
volumes to be imported and exported
will remain the same. Thus no
environmental impacts are anticipated.®

Accordingly, the ERA has determined
that approval of the amendment to
Great Lakes' contract extending its
current import and export authorization
is nol inconsistent with the public
interest, and should be granted.

*The DOE has determined that, because existing
pipeline fucilities will be used, granting
authorization to import and export the requested
volumes of natural gas is clearly not a Federal
action significantly affecting the quality of the
environment within the meaning of the National
Environmental Policy Act (42 US.C. 4321, et 50q.)
and therefore an environmental impact statement or
environmental assesament is not required.

Order

For the reasons set forth above,
pursuant to Section 3 of the Natural Gas
Act, it is ordered that:

The import and export authorization
previously issued by the Federal Power
Commission (FPC) to Great Lakes
Transmission Company by EPC Order
No. 521, issued on June 20, 1967, in
Docket No. CP66-112 (37 EPC 1070), and
later amended on June 1, 1971, in Docket
No. CP71-223 (45 EPC 1037), is hereby
further amended to extend the
authorized volumes to permit Great
Lakes to import and export up to 815,000
Mcf of Canadian natural gas per day for
the period November 1, 1992, to
November 1, 2005.

Issued in Washington, D.C., Janvary 23,
1985,

Rayburn Hanzlik,
Administrator, Economic Regulotory
Administration.

[FR Doc. 85-2622 Filed 1-31-85; 8:45 am|
BILLING CODE 6450-01-8

Federal Energy Regulatory
Commission

[Docket No. RP85-67-000)

National Fuel Gas Supply Corp.;
Proposed Changes in FERC Gas Tariff

January 28, 1985

Take notice that on January 22, 1985,
National Fuel Gas Supply Corporation
(National Fuel) tendered for filing
certain proposed changes to Rate
Schedule T-2 of its FERC Gas Tariff, to
be effective February 1, 1985. Rate
Schedule T-2 is applicable to
transportation service provided by
National Fuel to end-users pursuant to
§ 157.209 of the Commission’s
Regulations. The proposed changes
would allow National Fuel to continue
to collect an Additional Incentive
Charge (AIC) of five (5) cents per Mcf
beyond January 31, 1985, A waiver of
§ 157.209(f)(2)(i) is requested to permit
such extension, In addition, the
propased changes would assure that
there is no lapse in National Fuel's
authorization to transport gas on behalf
of the customers now subject to Rate
Schedule T-2.

A copy of this filing was served on the
following:
Mercer Gas Company
National Fuel Gas Distribution

Corporation
Delmarva Power and Light Company
Penn Fuel Gas, Incorporated
Cook Forest Gas Co., Inc.

Consolidated Natural Cas Service
Company, Inc.

North East Heat & Light Company

The Peoples Natural Gas Company

Elizabethtown Gas Company

UGI Corporation

Kane Gas Light & Heating Company

Consolidated Edison Company of New
York, Inc,

New Jersey Natural Gas Company

The Brooklyn Union Gas Company

Public Service Gas and Electric
Company

Algonquin Gas Transmission Company

Public Service Commission of the State
of New York

Pennsylvania Public Utility Commission

New Jersey Department of Energy

Public Utilities Commission

Delaware Public Service Commission

Any person desiring to be heard or 1o
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE, Washington,
D.C. 20426, in accordance with § 385.211
or 385,214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
or 385.214). All such petitions or protests
should be filed on or before February 5,
1985. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing lo
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D, Cashell,

Acting Secreltary.

[FR Doc. 85-2678 Filed 1-31-85; 8:45 am)
BILLING CODE 8717-01-M

{Docket No. AP85-66-000]

Trallblazer Pipeline Co.; Change In
FERC Gas Tariff

January 28, 1985

Take notice thaton January 23, 1985,
Trailblazer Pipeline Company
(Trailblazer) submitted for filing as part
of its FERC Gas Tariff, Original Volume
No. 1, to be effective March 1, 1985
Third Revised Sheet No. 4
First Revised Sheet No. 8
First Revised Sheet No. 9

Trailblazer states that the purpose of
the filing was to amend the rate
provision for its Rate Schedule I
Overrun Transportation Service.
Trailblazer proposed that the change fof
the overrun service be billed at the
commodity rate level of its Rate
Schedule T rather than the formuls
based design presently in effect.



-

1]

Federal Register / Vol. 50, No. 22 | Friday, February 1, 1885 / Notices

4737

A copy of this filing was mailed to
rullblazer's jurisdictional customers.
Any person desiring to be heard or to
otest said filing should file a petition
intervene or protest with the Federal
nergy Regulatory Commission, 825
Jorth Capitol Street, NE, Washington,
(. 20426, in accordance with § 385.214
d 385.211. All such petitions or
rolests must be filed on or before
yhruary 5, 1985, Protests will be
msidered by the Commission in
etermining the appropriate action to be
sken, but will not serve to make
roteslants parties to the proceeding.
ny person wishing to become a party
ust file a motion to intervene. Copies
f this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 85-2679 Filed 1-31-85; 8:45 am)
BILLING CODE 6717-01-M

Office of Hearings and Appeals

Cases Flled; Week of November 9
through November 16, 1984

During the week of November 9
through November 18, 1984, the appeals
and applications for exception or other
relief listed in the Appendix to this
Notice were filed with the Office of
Hearings and Appeals of the
Department of Energy.

v

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, D.C. 20585.

Dated: Junuary 25, 1985,

George B. Breznay,
Director, Office of Hearings and Appeals.

LiST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS

{Week of Nov. @ heough Nov. 16, 1084)

Date

Name and location of applcant Casa No. Type of submssion

SELRT T € Aogulatory A L Washington, D.C....| HRO-0250 ... .......| Motion for D y. M granted: Ok would be granted %0 the E
Reguiatory A FRtion in oof with the Statemont of Objections
mmua:no-oz: b“w:o‘"“

1) issued 10 AP, Tradng Company.

0 et ECONODS. Roguiatory Administration, Washington, D.C......| HRO0252 .. Motion for Discovery. i gr O y would bo gr d 1o the E
Rogulatory A " connection with the Statement of
wbmitted in resp 10 the Proposed Remedial Order (Case No. HRO-

. 0217) issued 10 Atlansc Richfield 1

¥ 18, 1004 —| Economic Regulatory Administration, Washington, DO HRO-025Y .. _...! Niotion for Discovery, If granted: O would bo granted 15 the E -
Rogulatory - regardng Marathon OF Compamy’s inclusion of
" Intores! a3 & marine cost and Marathon's
mmmuumwmmnonmm

M »
et L8, Carter Honting, Cartbou, Maind . HEE-0107 Excep 10 the Reporting Requirements. it granted LB, Carter Heating
would not be required 10 e Form EIA-7628 "R /Rotallers’ N
: Petroleum Product Sakes Report™
o | Whiipool Comporation, Boron Murbor, Michipan.... .. HEL-0001 ... Roguest for & Temporary Excoption. I granted. ripool Corp would
a temporary » from e pr of 10 CFR Pant 430
which would pormit the firm 1o modify the energy efficiency test procodures
apphcable 1o 0 dels with adap! fr
> controls,

B ... Doneid Loe Esponshade Se, APO, New Yook o | HFASO283 .| Appesl Of Information Request Deniad N granted: The October 3, 1984,
Froedom of information Roequest Denial ssued by the Awquerque Oper-
atons Office would be rescinded, and Donald Loe Espenshade, Se. would

3 © ik jor regard y check
i EcOnomic Regulatory Adminstration, Washington, 0G| HRZ-0227 ... ... ... | Inferlocuory Order. it granted: Documents Sed by the Economic Regulatory
Administration (Case No. HRO-0183) would be kopt confidential and re-
lased 10 MAPCO Intemational, Inc. pursuant 1o & Protectve Order.
REFUND APPLICATIONS RECEIVED
{Week of Nov. @ 1o Nov. 15, 1084]
Dates Name of refund proceeding/nama of rofund apphcant Case No.

1138 st S/ VOB OR COMPANY ... 4

Y;:‘ S VTPV T

,‘M: - v | QUM [Oriord Sarvice Station, Inc. L ia -

T el et G/ Harvoy Champ's Senvice Station - -

w:“; et G/ Transpoctation Suppbes, Inc

T

1% ~ Z

113

Ty -

174

"5‘

LY

"“'Bl

¥

W == - .

W

s

e PE R v T -

4B

]

iy 3

155
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REFUND APPLICATIONS RECEIVED—Continued
[Waek of Nov. 9 (o Nov, 16, 18584)

Dates Nama of refund proceedng/name of rofund appScard

11415784, :
VALY S il
11/715/84. s,
WIS = DR e A3 L & = N tteme TN e K
T e SR RS NS L . !
L GO SRERE TSR .
116/84 : . “ R T LT I BT T I - - F40-

L2 s S TSR Y : VA W=, y T - 1 o
11/16/84 .

ot

[FR Doc, 85-2619 Filod 1-31-85; 8:45 am] Hearings and Appeals of the notice is deemed to be the date of
BILLING CODE 6450-01-M Department of Energy. publication of this Notice or the date of
Under DOE procedural regulations, 10  receipt by an aggrieved person of sctudl
CFR Part 205, any person who will be notice, whichever occurs ﬁnt. All such
Cases Filed; Week of December 21 aggrieved by the DOE action sought in comments shall be filed with the Office
Through December 28, 1984 of Hearings and Appeals, Department o
these cases may file written comments
During the Week of December 21 on the application within ten days of Energy, Washington, D.C. 20585.
through December 28, 1984, the service notice, as prescribed in the Dated: January 25, 1965.
applications listed in the Appendix to procedural regulations. For purposes of  George B. Breznay,
this Notice were filed with the Office of  the regulations, the date of service of Director, Office of Hearings and Appea!s.

ey g e

L1sT OF CasES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS
[Weok of Doc. 21 tvough Dec, 28, 1584)

[ — -

e

Namo and Jocslion of sppscant Casa No

Dorchestor Gas Corporation, Washington, D.C | HEF-0589 TP O |

REFUND APPLICATIONS RECEIVED REFUND APPLICATIONS RECEIVED—Continued REFUND APPUICATIONS RECEIVED—Con!tinued
[Week of Dec. 21 10 Dec. 28, 1984 [Week of Dec. 21 10 Doc. 28, 1984) [Wook of Dec. 21 10 Doc. 28, 1634)

Mdm Name of redund : Oate Case N

12/27/84. o RF43-512
12/28/64 % ] AF34-31
12/20/84 e RF40-413

" RF £3-544

NurrGan L I rre05ts
12/28/B4 | S e RF40-518
12/28/84| Wi 95*}:‘:;
12/28/84 __| Franki Co. O €O RF 404
12/28/84 | Peter Pun Bus Lines .. | RF40-5T
12/24/84.. < { apeic 3 12728/84__ L RF40-320
s Foiais— | s ros
12/24584 =<0 a0l w1 AR baalroshtcncy N pFao-58
12/24/84_ | RFAG-5M
12/24/84 R T
12/24/84 ] v y  Lythe, Jr.. "] Rrao-S%
12/24784._ X . . = | precan
:gz;m_ e - 23 RF40-&2
- ——etmr~aase. - - . : a;‘o_s”
12/24/84 j t ] A - | e 40.5%
12724784 .. ] 32 = RE 40831
12/24/84._ s 3 | Virginia-Carctina Froight. :Ejgg
12/24r84_ - : = : " a0 4%
12/24/84... DERTTMEL pa——
RF40-5%¢
12/26/84 . e ey S e
12/26/84 | L R Gur . { Brio-o8
12/26/84 | Conoco/Dynamics . — 3 5 .| RF4O-55
12/26084_) J. T, : ] tvemmsranren] PUF 40-520
12/26/84_]
12/26/84 N
12/26/84_] § T
12/26/84
lzlmj
12/26/84
12/26/84 : a1
12726704 | o = 10, I e [FR Dac. 85-2620 Filed 1-31-85; 8:45 am|
12/26/84 | Tony's Auto Service_._.__| = o z BILLING CODE 6450-01-M

12/24/84
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bjection to Proposed Remedial
rders Filed; Week of December 31,
984 Through January 4, 1985

During the week of December 31, 1984
hrough January 4, 1985, the notices of
bjection to proposed remedial orders
isted in the Appendix to this Notice

were filed with the Office of Hearings
nd Appeals of the Department of
nergy.

Any person who wishes to participate
in the proceeding the Department of
Energy will conduct concerning the
proposed remedial orders described in
the Appendix to this Notice must file a
request to participate pursuant to 10
CFR 205.194 within 20 days after
publication of this Notice. The Office of
Hearings and Appeals will then
determine those persons who may
participate on an active basis in the
proceeding and will prepare an official
service list, which it will mail to all
persons who filed requests to
participate. Persons may also be placed
on the official service list as non-
participants for good cause shown.

All requests to participate in these
proceedings should be filed with the
Office of Hearings and Appeals,
Department of Energy, Washington, D.C.
20585

Doted: January 25, 1985.
George B, Brezonay,
Dicector, Office of Hearings and Appeals.

bull Marketing, Inc,, Lafayelte, Louisiana;
Crude Ofl, HRO-0288
On [anuary 3, 1885, Ball Marketing, Inc.,
111 Mercury Street, P.O. Box |), Lafayette,
Lovislana 70501 filed a Notice of Objection to
t Proposed Remedial Order which the DOE
Houston District Office of Enforcement
“oued to the firm on November 20, 1964, In
the PRO the Houston District found that
turing January 1874 to March 1976 Ball resold
7ude oll which was a “new item” us defined
110 CFR 212.111(a) but charged a price
V-"'xv.h_«:xcecded the maximum lawfull selling
#rice. Therefore the PRO alleges that Ball
violated 10 CFR 212.10 and 212.93

According to the PRD the violation
rwsulted in $570,728.38 of overcharges.
Orlo Petroleum, Inc., and L.B. White, Dallas,

fexas: Crude Ofl, HRO-0266

_ On January 3, 1985, L.B. White, 6254
“reraldwood Place, Dallas, Texas 75240 filed
: \‘:Am;e of Objection to a Proposed Remedial
Jrder which the DOE Dallas District Office

A Eaforcement issued to Brio Petroleum, Inc.
o0 September 20, 1984, On January 7, 1985,

.hr: State of Texas filed a Notice of Objection
0 the saume PRO.

 In the PRO Dallas District found that
turing the period May 1978 through
Yecember 1980, the firm resold crude oil
“ prices in excess of those permitted
“nder 10 CFR Part 212.

According to the PRO the Brio
Petroleum violation resulted in
$1,943,119.32 of overcharges.

Swann Qil, lnc.. Bala Cynwyd, Penasylvania;
Petroloum Products, HRO-0267
On January 2, 1885, Swann Oil, Inc., 130

Presidential Blvd,, Bala Cynwyd, PA 10004
filed a Notice of Objection to a Proposed
Remedial Order which the Office of Special
Counsel of the Department of Energy issued
to the firm on June 22, 1984, In the PRO the
Office of Special Counsel found that during
the period November 1, 1973 to December 31,
1673, Swann Oil, Inc. sold various petroleum
groducts al prices in excess of those allowed

y 10 CFR 212.93(a), formerly 8 CFR 150,359,
of the Mandatory Petroleum Allocation and
Price Regulations.

According to the PRO the violation
resulted in $2.789,266.00 of overcharges.

[FR Doc. 85-2621 Filed 1-31-85; 8:45 am)
BILLING CODE 6450-01-M

Implementation of Special Refund
Pc:,occduros; Arkansas Louisiana Gas

AGENCY: Office of Hearings and
Appeals, DOE.

ACTION: Notice of Implementation of
Special Refund Procedures and
Solicitation of Comments.

SuMMARY: The Office of Hearings and
Appeals of the Department of Energy
solicits comments concerning the
appropriate procedures to be followed in
refunding $2,807,671 in consent order
funds to members of the public. This
money is being held in escrow following
the settlement of enforcement
proceedings involving the Arkansas
Louisiana Gas Company, and its
subsidiary, Arkla Chemical Company,
both of which are refiners of petroleum
products located in Shreveport,
Louisiana.

DATE AND ADDRESS: Comments must be
filed within 30 days of publication of
this notice in the Federal Register and
should be addressed to the Office of
Hearings and Appeals, Department of
Energy, 1000 Independence Avenue,
S.W., Washington, D.C. 20385. All
comments should conspicuously display
a reference to case number HEF-0201.
FOR FURTHER INFORMATION CONTACT:
Thomas O. Mann, Deputy Director,
Office of Hearings and Appeals, 1000
Indépendence Avenue, SW.,
Washington, D.C. 20585, (202) 252-2004.
SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(b), notice is hereby given of the
issuance of the Proposed Decision and
Order set out below. The Proposed

Decision relates to a consent order
entered into by the Arkansas Louisiana
Gas Company and the Arkla Chemical
Company which settled possible
violations of DOE price controls in the
firms’ sales of motor gasoline, diesel fuel
and other refined petroleum products to
their customers during the September 1,
1973 through December 31, 1975 period.

The Proposed Decision sets forth the
procedures and standards that the DOE
has tentatively formulated to distribute
the contents of an escrow account
funded by Arkansas Louisiana Gas and
Arkla Chemical pursuant to the consent
order. The DOE has tentatively
established procedures under which
purchasers of covered Arkansas
Lounisiana Gas and Arkla Chemical
products during the audit period may
file claims for refunds from the consent
order fund. Applications for Refund
should not be filed at this time.
Appropriate public notice will be given
when the submission of claims is
authorized.

Any member of the public may submit
written comments regarding the
proposed refund procedures. Parties are
requested to submit two copies of their
comments. Comments should be
submitted within 30 days of publication
of this notice in the Federal Register,
and should be sent to the address set
forth at the beginning of this notice. All
comments received in this proceeding
will be available for public inspection
between the hours of 1:00 to 5:00 p.m.,
Monday through Friday, except Federal
holidays, in the Public Docket Room of
the Office of Hearings and Appeals,
located in Room 1E-234, 1000
Independence Avenue, SW,,
Washington, D.C. 20585,

Dated: January 9, 1985,
George B, Breznay,
Director, Office of Hearings and Appeals.

Proposed Decision and Order of the
Department of Energy

Implementation of Special Refund
Procedures

Name of Firm: Arkansas Louisiana
Gas Company.

Date of Filing: October 13, 1983.

Case Number: HEF-0201.

Under the procedural regulations of
the Department of Energy (DOE), the
Economic Regulatory Administration
(ERA) may request that the Office of
Hearings and Appeals (OHA) formulate
and implement special procedures to
make refunds in order lo remedy the
effects of actual or alleged violations of
DOE regulations. See 10 CFR Part 205,
Subpart V., The Subpart V process may
be used in situations where DOE is




4740

Federal Register / Vol. 50, No. 22 | Friday, February 1, 1985 / Notices

unable readily to ascertain the persons
who were injured or the amounts that
such persons may be eligible 1o receive
as a result of enforcement proceedings.
See Office of Enforcement, 9 DOE §
82,553 at 85,284 (1982).

L. Background

Arkansas Louisiana Gas Company
was a gas plant operator and refiner as
those terms were defined in 10 CFR Part
212. Arkla Chemical Company, its
wholly owned subsidiary, was a refiner
and reseller of petroleum products. They
were considered to be a single firm for
purposes of DOE regulations. The two
companies {together referred to
hereinafter as Arkla), had main offices
located in Shreveport, Louisiana. A DOE
audit of Arkla's records revealed
possible regulatory violations with
respect to the firm's pricing of motor
gasoline, diesel fuel, and other refined
petroleum products, during the period
September 1, 1973 through December 31,
1975 (hereinafter referred to as the
consent order period). In order to settle
all claims and disputes between Arkla
and the DOE regarding the firm's pricing
of refiped products during the consent
order period, Arkla and DOE entered
into a consent order on January 31, 1981.
See 46 FR 20587 (April 6, 1981), Under
the terms of the consent order, Arkla
remitted $2,807,671 to the DOE on May
13, 1981. That sum is being held in an
interest-bearing escrow account
established with the United States
Treasury pending a determination of its
proper distribution. As of November 30,
1984, the Arkla escrow account had
earned $1,373,931 in interest. This
Proposed Decision concerns the
distribution of the $2.807,671 that was
deposited into the escrow account, plus
the accrued interest.

IL Jurisdiction

We have considered ERA's Petition
for the Implementation of Special
Refund Procedures and determined that
it is appropriate to establish such a
proceeding with respect to the Arkla
consent order fund. As we have stated
in previous Decisions, refunding moneys
obtained through DOE enforcement
proceedings is the focus of Subpart V
proceedings. See, e.g., Office of
Enforcement, 8 DOE { 82,597 (1981).
Based upon our experience with Subpart
V casas, we believe that the distribution
of refunds in the present case should
take place in two stages. In the first
stage, we will attempl to refund money
to identifiable purchasers of petroleum
products who may have been injured by
Arkla's pricing practices during the
period September 1, 1973 through
December 31, 1975, After meritorious

claims are paid in the first stage, a
second stuge refund procedure may
ecome necessary. See generally Office
of Special Counsel, 10 DOE § 85,048
(1982) (hereinafter cited as Amoco)
(refund procedures established for first
stage applicants, second stage refund
procedures proposed).

111 Proposed Refund Procedures
A. Refunds to Identifiable Purchasers

We propose that the Arkla consent
order funds be distributed to claimants
who satisfactorily demonstrate that they
were injured by Arkla's alleged pricing
violations. The information available to
us at this time regarding Arkla's
operations during the audit period does
not provide names and addresses of all
of the firm's customers. However, we do
know the names of some of the
customers, and they are listed in the
Appendix to this decision. According to
information in the audit file, Arkla
marketed its products in a four-state
region, including parts of Arkansas,
Louisiana, Oklahoma, and Texas.
Furthermore, from our experience we
believe that the claimants in this
proceeding will fall into the following
categories: (1) Resellers (including
retailers), and (2} firms, individuals, or
organizations that were consumers (end-
users). The petroleum products
purchased by these claimants were
purchased either directly from Arkla or
from other firms in a chain of
distribution leading back to Arkla. In
order to receive a refund, each claimant
will be required to submit a schedule of
its monthly purchases of Arkla
petroleum products for the period
September 1973 through December 1975,
If the products were not purchased
directly from Arkla, the claimant must
include a statement setting forth its
reasons for believing the product
originated with Arkla. In addition, a
reseller or retailer that files a claim will
be required to establish that it was
injured by the alleged overcharges. To
make this showing, a reseller or retailer
claimant will first be required to show
that it maintained “banks" of
unrecovered increased product costs in
order to demonstrate that it did not
subsequently recover those costs by
increasing its prices. See Office of
Enforcement, 10 DOE { 85,029 at 88,125
(1982} (hereinafter cited as Ada). In
addition, it must provide some further
evidence of injury. See Amoco at 88,215.
For example, a reseller can show
compelitive injury by demonstrating that
the prices it paid for products purchased
from other suppliers were lower than
those it paid to Arkla. Ses, e.g., Tenneco

Oil Co./Racetrac Petroleum, Inc., 10
DOE { 85,023 (1982).

As in many prior special refund ca
we will adopt cerlain presumptions
First, we will adopt a presumption thy
the alleged overcharges were disperse
equally in all sales of products madet
Arkia during the consent order period.
OHA has referred to this presumptioni
the past as a volumetric refund amoant
Second, we will adopt a presumptiond
injury with respect to small claims

Presumptions in refund cases are
specifically authorized by applicable
DOE procedural regulations. Section
205.282(e) of those regulations states
that:

[i]n establishing standards and procedures
for implementing refund distributions, the
Office of Hearings and Appeals shall tuke
into account the desirability of distributing
the refunds in an efficient, eifective and
equitable manner and resolving to the
maximum extent practicable all outstanding
claims. In order to do g0, the standards {or
evaluation of individual claims may be basd
upon appropriate presumptions.

10 CFR 205.282{e). The presumplions we
will adopt in this case are used to permi
claimants to participate in the refund
process without incurring
disproportionate expenses, and to
enable OHA to consider the refund
applications in the most efficient way
possible in view of the limited resource
available.

The pro rata, or volumetric, refund
presumption assumes that alleged
overcharges were spread equally over
all gallons of product marketed by a
particular firm. In the absence of better
information, this assumption is sound
because the DOE price regulations
generally required a regulated firm to
account for increased costs on a firm-
wide basis in determining its prices.
However, we also recognize that (he
impact on an individual purchaser could
have also been greater, and any
purchaser is allowed to file a refund
application based on a claim that it bort
a disproportionate share of the alleged
overcharges. See, e.g., Sid Richardson
Carbon and Gasoline Co. and
Richardson Products Co./Siouxlond ;
Propane Co., 12 DOE { 85,054 (1964) anc
cases cited therein at 88,164,

The presumption that claimants
seeking smaller refunds were injured by
the pricing practices settled in the Arkls
consent order is based on a number of
considerations. See, e.g.. Uban Ol Co. %
DOE § 82,541 (1982). AS we have noted
in many previous refund decisions, (her
may be considered expenses involved 8
gathering the types of data needed l0
support a detailed claim of injury. In
order to prove such a claim, an
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nplicant must compile and submit
etailed factual information regarding
he impact of alleged overcharges which
ik place many years ago. This

rocedure is generally time-consuming
nd expensive, and in the case of small
laims, the cost (1o the firm} of gathering
|5is factual information, and the cost {to
the OHA) of analyzing it, may be many
mes the expected refund amount.
Failure to allow simplified application
procedures for small claims-could
therefore operate to deprive injured
parties of the opportunity o obtain a
refund. The use of presumptions is also
desirable from an administrative
standpoint, because it allows the OHA
ess a large number of routine
claims quickly, and use its
| resources more efficiently.
inally, these smaller claimants did
purchase covered products from Arkla
and were in the chain of distribution
where the alleged overcharges occurred,
Therefore, they bore some impact of the
alleged overcharges, at least initially.

The presumption eliminates the need for
# claimant (o submit and the OHA to
snalyze detailed proof of what
hippened downstream of that initial
impacl.

Under the presumptions we are
adopting, a reseller or retailer claimant
will not be required to submit any
additional evidence of injury beyond
purchase volumes if its refund claim is
below a threshold level. Previous OMA
refund decisions have expressed the
threshold either in terms of a ceiling on
p rchases from the consenting firm, or

* 2 dollar refund amount. However, in

vas Oil & Gas Corp., 12 DOE § 85,069
(mw we noted that describing the
old in ferms of a dollar amount
than a purchase volume figure
stter effectuate our goal of
titsting disbursements to applicants
King relatively small refunds. /d. st
£.210. We believe that the same
pproach should be followed in this
tise. The adoption of a threshold leve!

“iow which & claimant is not required
o submit any further evidence of injury
#yond volumes purchased is based on
ral factors, As noted above. we are
ially concerned that the cost to the
mt and the government of
ling and analyzing information
ent o show injury not exceed the
1t of the refund to be gained. In
's case, where the time periad of the
con nt order is gquite distant, we
{ *iieve that the establishment of a

mption of injury for all claims of
R 20 is reasonable,! See Texas Ol &
'," Corp., 12 DOE { 85,069 (1984};
ce of Special Counsel: In the Matter

¥

1o
e
i
F

of Conoco, Ine., 11 DOE § 85,226 (1984)
and cases cited therein.

In addition to the presumptions we
are adoptling, we are making a finding
that end-users or ultimate consumers
whose business is unrelated to the
petroleum industry were injured by the
alleged overcharges settled in the
consent order. Unlike regulated firms in
the petroleum industry, members of this
group generally were not subject to price
controls during the consent order period,
and they were not required to keep
records which justified selling price
increases by reference to cost increases.
For these reasons, an analysis of the
impact of the alleged overcharges on the
final prices of non-petroleum goods and
services would be beyond the scope of a
special refund proceeding. See Office of
Enforcement, Economic Regulatory
Administration: In the Matter of PVM
Ol Associates, Inc., 10 DOE § 85,072
(1983); see also Texas Oil & Gas Corp.,
12 DOE at 88,209 and cases cited
therein. We have therefore concluded
that end-users of Arkla petroleum
products need only document their
purchase volumes from Arkla to make a
sufficient showing that they were
injured by the alleged overcharges.

We believe that if a reseller or retailer
made only spot purchases from Arkla, it
is not likely to have suffered an injury.
As we have previously stated with
respect to spot purchasers:

[Tihose customers tend to have
considerable discretion in where and when to
make puichases and would therefore not
have made spot markel purchases of jthe
firm's product] at increased prices unless
they were able to pass through the full
amount of [the firm’s] quoted selling price at
the time of purchase to their own customers.

Office of Enforcement, 8 DOE { 82.597
(1981) at 85,396-97 (hereinalter cited as
Vickers). We believe the same rationale
holds true in the present case.
Accordingly, a spot purchaser which
files a claim should submit additional
evidence to establish that it was unable
to recover the increased prices it paid
for Arkla petroleum products. See
Amoco at 88,200.

A successful refund applicant will
receive a refund based upon a
volumetric method of allocating refunds.
Under this method. a volumetric refund
amounl is calculated by dividing the
seltlement amount by our estimate of
the total gallonage of products covered
by the consent order. In the present
case, based on the information available
to us at this time, the volumetric refund
amount is 8.02437 per gallon,? exclusive
of interest. As of November 30, 1984,
accumulated interest increased the
volumetric refund amount to $.03629.

As in previous cases, we will
establish a minimum refund amount of
$15.00 for first stoge cluims. We have
found through our experience in prior
refund cases tht the cost of processing
claims in which refunds are sought for
amounts less than $15.00 outweighs the
benefits of restitution in those
si