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by the Superintendent of Documents.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Parts 916 and 917

Nectarines, Pears, Plums and Peaches
Grown in California; Amendment of
Container and Pack Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
container and pack regulations for
nectarines, peaches, and plums grown in
California. The principal changes add
labeling requirements for consumer
packages and a new container, the No.
22G standard lug box used in shipping
these fruits. This action would be in
accordance with the Agricultural
Marketing Agreement Act of 1937, as
amended, and Marketing Orders 916 and
917. These actions were unanimously
recommended by the commodity
committees established under these
orders.
EFFECTIVE DATE: September 27, 1985,
FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, DC
20250, telephone (202) 447-5975,
SUPPLEMENTARY INFORMATION: This
action has been reviewed under’
Secretary’s Memorandum 1512-1 and
Executive Order 12201 and has been
‘d’ealgnated a “non-major” rule. William
I'. Manley, Deputy Administrator,
Agricultural Marketing Service, has
de!gnpined that this action will not have
a significant economic impact on a
substantial number of small entities.
This final rule is issued under the
marketing agreements, as amended, and
Marketing Orders 916 and 917, as
amended (7 CFR Parts 918 and 917),
regulating the handling of nectarines,
pears, plums, and peaches grown in

California. The agreements and orders
are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). Shipments
of these California fruits are regulated
by container and pack under Nectarine
Regulation 8 (7 CFR Part 916), Peach
Regulation 8 (7 CFR Part 917), and Plum
Regulation 17 (7 CFR Part 917). Because
these regulations do not change
substantially from season to season,
they were issued on a continuing basis
subject to amendment, modification or
suspension as may be recommended by
the applicable committee and approved
by the Secretary. This final rule is based
upon recommendations and information
submitted by the committees and other
available information.

This action establishes marking
requirements for master containers of
consumer packages of nectarines,
peaches and plums and individual
consumer packages of such fruit. They
are designed to prevent
misrepresentation of the pack, size and
net weight of the specific fruits and
promote buyer confidence. Since
consumer packages are removed from
master containers, they should also be
marked to inform the buyer of the
contents of the package. This action
specifies marking requirements for a
new container (No. 22G standard lug
box) for plums and nectarines and
experimental containers for peaches to
assure that fruit packed in these
containers is appropriately represented
to the trade.

This final rule exempts master
containers of consumer packages of
nectarines and peaches and individual
consumer packages of such fruit from
the requirements of standard pack
except that nectarines shall be fairly
uniform in size. A similar size uniformity
requirement is currently in effect for
peaches and plums. Other standard
pack requirements are generally
applicable to fruit packed in boxes and
not consumer packages, e.g. polybags.
This action requires that master
containers of consumer packages of
nectarines, peaches and plums be
marked with the number of individual
consumer packages and the net weight
of each individual consumer package
within the master container, minimum
size of the fruit (e.g. 80 size), and name
and address of the shipper. Individual
consumer packages of the specified
fruits are to be marked with the net

weight and name and address of the
shipper. Currently only the regulation
for plums requires that master
containers of consumer packages and
individual consumer packages be
marked with the net weight.

This final rule also requires the new
container, the No. 22G standard lug box,
of nectarines and plums and
experimental containers of peaches
packed in molded forms to be marked
with the number of fruit in each
container such as “80 count”, 88
count”, etc. and to be marked with the
size corresponding to the number of
such fruit when packed in molded forms
in the No. 22D standard lug box. The
action requires each No. 22C standard
lug box of loose-filled nectarines to be
marked with the words "'25 pounds net
weight", This is the same requirement in
effect for loose-filled nectarines in the
No. 22D standard lug box.

A proposed rule was published on
July 30, 1985 (50 FR 30855) with a 15-day
comment period. No comments were
received. It is hereby found that this
action will tend to effectuate the
declared policy of the act.

Accordingly, the Secretary finds that
upon good cause shown this final rule
will be effective less than 30 days after
publication in the Federal Register (5
U.S.C. 553), because: (1) Shipments of
the current crop of nectarines, peaches,
and plums grown in California are
underway; (2) the amendments to the
container and pack regulations for the
specified commodities was
recommended by the commodity
committees following discussion at a
public meeting at which there were no
opposing views; (3) a proposed rule was
issued on July 30, 1985 with a 15-day
comment period and no opposing views
were received; and (4) handlers of these
commodities have been apprised of
these requirements.

List of Subjects
7 CFR Part 916

Marketing agreements and orders,
Nectarines, California.

7 CFR Part 917

Marketing agreements and orders,
Pears, Plums, Peaches, California.

1. The authority citations for 7 CFR
Parts 916 and 917 continue o read as
follows:
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Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

PART 916—NECTARINES GROWN IN
CALIFORNIA

2, Section 916.350 is revised to read as
follows:

§916.350 Nectarine Reguiation 8.

{a) No handler shall ship any package

" or container of any variety of nectarines

except in accordance with the following
terms and conditions:

(1) Such nectarines, when packed in
any closed package or container, except
master containers of consumer packages
and individual consumer packages
therein, shall conform to the
requirements of standard pack:
Provided, That nectarines in any
container shall be fairly uniform in size.

(2) Each package or container of
nectarines shall bear, on one outside
end in plain sight and in plain letters,
the name “nectarines” and except for
consumer packages in master containers
the name of the variety, if known or,
when the variety is not known, the
words “unknown variety."”

(3} Each package or container of
nectarines shall bear, on one outside
end in plain sight and in plain letters,
the following count and/or size
description of the nectarines as
applicable:

(i) The size of nectarines packed in
molded forms (tray-packs) in No. 22D
standard lug boxes, No. 22G standard
lug boxes, cartons, No. 12B fruit (peach)
boxes or flats and the size of wrapped
nectarines packed in rows in No. 12B
fruit (peach) boxes shall be indicated in
accordance with the number of
nectarines in each container, such as “80
count,” 88 count," etc.

(ii) The size of nectarines in molded
forms (tray-packs) in No. 22G standard
lug boxes shall be indicated according
to the number of such nectarines when
packed in molded forms in the No. 22D
standard lug box in accordance with the
requirements of standard pack, such as
80 size,” "88 size," etc, along with
count requirements in paragraph (a)(3)(i)
of this section.

(iii) The size of nectarines loose-filled
or tight-filled in any container shall be
indicated according to the number of
such nectarines when packed in molded
forms in the No. 22D standard lug box in
accordance with the requirements of
standard pack, such as “'80 size,” “88
size,” etc.

(4) Each No. 22D standard lug box and
No. 22G standard lug box of loose-filled
nectarines shall bear on one outside
end, in plain sight and in plain letters,
the words “25 pounds net weight."

(5) Each No. 22E standard lug box of
loose-filled nectarines shall bear on one
outside end, in plain sight and in plain
letters, the words "'35 pounds net
weight.”

(6) Each bulk bin container of loose-
filled nectarines shall contain not less
than 400 pounds net weight, and bear on
one outside panel, in plain sight and in
plain letters, the following information:

(i) The name and address (including
zip code) of the shipper.

(ii) The net weight.

(7) Each master container when filled
with nectarines packed in consumer
packages shall bear on one outside end
in plain sight and in plain letters the
following information:

(i) The number of individual consumer
packages, the net weight of each
consumer package, and the size
description of the contents.

(ii) The name and address (including
zip code) of the shipper.

(8) Each individual consumer package
shall bear the name and address of the
shipper and the net weight.

{b) As used herein, “standard pack™
and “fairly uniform in size" shall have
the same meanings as set forth in U.S.
Standards for Grades of Nectarines
(§§ 51.3145 to 51.3160) and all other
terms shall have the same meaning as
when used in the amended marketing
agreement and order. “No. 12B standard
fruit box" measures 2% to 7% x 11% x
16% inches, “No. 22D standard lug box"
measures 2% to 7% x 13% x 16%
inches, "No. 22E standard lug box"
measures 8% x 13% x 16% inches, “No
22G standard lug box" measures 7% to
7% x 13% x 15% inches. All dimensions
are given in depth (inside dimension) by
width by length (outside dimension).

PART 917—FRESH PEARS, PLUMS,
AND PEACHES GROWN IN
CALIFORNIA

3. Section 917.442 is revised to read as
follows:

§917.442 Peach Regulation 8.

(&) No handler shall ship any package
or container of any variety of peaches
except in accordance with the following
terms and conditions:

(1) Such peaches, when packed in any
closed package or container, except
master containers of consumer packages
and individual consumer packages
therein, shall conform to the
requirements of standard pack.

(2) Each package or container of
peaches shall bear, on one outside end
in plain sight and in plain letters the
name “peaches” and except for
consumer packages in master containers
the name of the variety, if known or,

when the variety is not known, the
words “unknown variety."

(3) Each package or container of
peaches shall bear, on one outside end,
in plain sight and in plain letters, the
following count and/or size description
of the peaches as applicable:

(i) The size of peaches packed in
molded forms (tray-packs) in No. 22D
standard lug boxes, experimental
containers, cartons, No. 12B fruit (peach)
boxes, or flats and the size of wrapped
peaches packed in rows in No. 12B fruit
(peach) boxes shall be indicated in
accordance with the number of peaches
in the container, such as 80 count,” "88
count,” etc.

(ii) The size of peaches in molded
forms in experimental containers shall
be indicated according to the number of
such peaches when packed in molded
forms in the No. 22D standard lug box in
accordance with the requirements of
standard pack, such as "80 size,"” "88
size,” etc, along with count requirements
in paragraph (a)(3)(i).

(iii) The size of peaches loose-filled or
tight-filled in any container shall be
indicted according to the number of such
peaches when packed in molded forms
in No. 22D standard lug boxes, in
accordance with the requirements of
standard pack, such as "80 size," "88
size," elc.

(4) The variation in diameter between
the smallest and largest peach in any
individual container shall not exceed
one-forth (%) inch for size 80 and
smaller and three-eights (%) inch for
peaches larger than size 80: Provided,
That not more than five (5) percent, by
count, of the peaches in any individual
container may fail to meet the diameter
requirements of this paragraph.

(5) Each No. 22D standard lug box of
loose-filled peaches shall bear on one
outside end, in plain sight and in plain
letters, the words “'25 pounds net
weight.”

(6) Each No. 22E standard lug box of
loose-filled peaches shall bear on one
outside end, in plain sight and in plain
letters, the words “35 pounds net
weight.”

(7) Each bulk bin container of loose-
filled peaches shall contain not less than
400 pounds net weight, and bear on one¢
outside panel, in plain sight and in plain
letters, the following information:

(i) The name and address (including
zip code) of the shipper.

(ii) The net weight.

(8) Each master container when filled
with peaches packed in consumer
packages shall bear on one outside end
in plain sight and in plain letters the
following information:
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(1) The number of individual
consumer packages, the net weight of
each consumer package, and the size
description of the contents.

(ii) The name and address (including
zip code) of the shipper,

(9) Each individual consumer package
shall bear the name and address of the
shipper and the net weight.

(g) As used herein, “standard pack”
shall have the same meaning as set forth
in U.S. Standards for Grades of Peaches
(§8§ 51,1210 to 51.1223) and all other
terms shall have the same meaning as
when used in the amended marketing
agreement and order. “No. 12B standard
fruit box" measures 2% to 7% x 11% x
16% inches, “No 22D standard lug box"
measures 2% to 7% x 13 Y% x16%
inches. “No. 22E standard lug box"
measures 8% x 13% x 16% inches. All
dimensions are given in depth (inside
dimensions) by width by length (outside
dimensions).

4. Section 917.454 is amended by
revising paragraphs (a) and (d) to read
as follows:

§917.454 Plum Regulation 17.

(a) No handler shall ship any package
or container of any variety of plums
excepl in accordance with the following
terms and conditions:

(1) Such plums, when shipped in
closed in packages or containers, except
master containers of consumer packages
and individual consumer packages
therein, shall conform to the
requirements of standard pack:

(2) The diameters of the smallest and
largest plums in any individual package
or container shall not vary more than
one-fourth (%) inch: Provided, That a
total of not more than five (5) percent,
by count, of the plums in any package or
container may fail to meet this
requirement.

(3) Each package or container of
plums shall bear on one outside end, in
plain sight and in plain letters, the name
“plums" and except for consumer
packages in master containers the name
of variety if known or, when the variety
is not known, the words “unknown
variety”,

(4) Each package or container of
plu;ns shall bear on one outside end, in
plain sight and in plain letters, the size
description of the contents which
description shall conform to the
loll_owing as applicable:

(i) The size of plums in four-basket
crates shall be indicated in accordance
with the arrangement of the plums in the
top layer of the baskets, such as “4x4
size," “4x5 size," etc,

(i) The size of plums loose-filled or
tight-filled in standard lug boxes,
cartons, or other packages or containers

shall be indicated in accordance with
the equivalent size designation for such
plums when packed in four-basket
crates, such as "4x4 size," etc.

(iii) The size of plums packed in
molded forms (tray-packs) in cartons or
lugs and of wrapped plums packed in
No. 12B fruit (peach) boxes shall be
indicated in accordance with the
number of plums in the container, such
as "88 count," 108 count,” etc,

(iv) The size of plums packed in
molded forms (tray-packs) in No. 22G
standard lug boxes shall be indicated
according to the number of such plums
when packed in molded forms in the No.
22D standard lug box in accordance
with the requirements of standard pack,
such as “'80 size,"” "88 size," etc., along
with count requirements in paragraph
(a)(4)(iii) of this section.

(5) Each package or container of
loose-filled or tight-filled plums other
than bulk bin containers, master
containers of consumer packages, and
individual consumer packages in master
containers shall bear on one outside
end, in plain sight and in plain letters,
the words "'28 pounds net weight.”

(6) Each bulk bin container of loose-
filled plums shall contain not less than
400 pounds net weight, and bear on one
outside panel, in plain sight and in plain
letters, the following information:

(i) The name and address (including
zip code) of the shipper.

(ii) The net weight.

(7) Each master container when filled
with plums packed in consumer
packages shall bear on one outside end
in plain sight and in plain letters the
following information:

(i) The number of individual consumer
packages, the net weight of each
consumer package, and the size
description of the contents.

(ii) The name and address (including
zip code) of the shipper.

(8) Each individual consumer package
shall bear the name and address of the
shiEper and the net weight.

( ) - » -

(c) :

{d) When used herein “standard
pack” and “diameter” shall have the
same meanings as set forth in the U.S,
Standards for Grades of Fresh Plums
and Prunes (§§ 51.1520 to 51.1538) and
all other terms shall have the same
meaning as when used in the amended
marketing agreement and order. “No.
12B standard fruit box" measures 2% to
7% x 11% x 16% inches, "No. 22D
standard lug box™ measures 2% to 7% x
13% x 16% inches and "No. 22G
standard lug box" measures 7% to 7% x
13% x 15% inches. All dimensions are
given in depth (inside dimensions) by
width by length (outside dimensions).

Dated: September 24, 1985.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc, 85-23183 Filed 9-26-85; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service
8 CFR Part 238

Contracts With Transportation Lines;
Addition of Five Star Airlines

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds Five Star
Airlines to the list of carriers which
have entered into agreements with the
Service to guarantee the passage
through the United States in immediate
and continuous transit of aliens destined
to foreign countries.

EFFECTIVE DATE: September 18, 1985,

FOR FURTHER INFORMATION CONTACT:
Loretta J. Shogren, Director, Policy
Directives and Instructions, Immigration
and Naturalization Service, 425 [ Street,
NW., Washington, DC 20536, Telephone:
(202) 633-3048.

SUPPLEMENTARY INFORMATION: The
Commissioner of Immigration and
Naturalization entered into an
agreement with Five Star Airlines on
September 18, 1985 to guarantee passage
through the United States in immediate
and continuous transit of aliens destined
to foreign countries.

The agreement provides for the
waiver of certain documentary
requirements and facilitates the air
travel of passengers on international
flights while passing through the United
States.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because the amendment merely makes
an editorial change to the listing of
transportation lines.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not have a significant impact on a
substantial number of small entities.

This order constitutes a notice to the
public under 5 U.S.C. 552 and is not a
rule within the definition of section 1(a)
of E.O. 12291.

List of Subjects in 8 CFR Part 238

Airlines, Aliens, Government
contracts, Travel, Travel restriction.
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Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

1. The authority citation for Part 238
continues to read as follows:
Authority: Secs, 103 and 238 of the

Immigration and Nationality Act, as amended
(8 U.S.C. 1103 and 1228).

§238.3 [Amended]

In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportation lines in paragraph (b)
Signatory lines is amended by: Adding
in alphabetical sequence, Five Star
Airlines,

Dated: September 20, 1985,

Marvin |. Gibson,

Acting Associate Commissioner,
Examinatfons, Immigration and
Naturalization Service.

[FR Doc, 85-23105 Filed 9-26-85; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78

[Docket No. 85-086]

Brucellosis In Cattie; State and Area
Classifications

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule.

SUMMARY: This document affirms the
interim rule which amended the
regulations governing the interstate
movement of cattle because of
brucellosis by including Medina County,
Texas, in the portion of Texas
designated as Class B rather than in the
portion of the State designated as Class
C. This rule is necessary because it has
been determined that Medina County
together with the previously designated
Class B Area of Texas meets the
standards for Class B. The effect of the
rule is to relieve certain restrictions on
the interstate movement of cattle from
Medina County, Texas.

EFFECTIVE DATE: September 27, 1985,

FOR FURTHER INFORMATION CONTACT:
Dr. G.H. Frye, Cattle Diseases Staff, VS,
APHIS, USDA, Room 814, Federal
Building, 8505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8711.

SUPPLEMENTARY INFORMATION:

Background

A document published in the Federal
Register on June 4, 1985 (50 FR 23393~
23394), amended the brucellosis
regulations in 8 CFR Part 78 by including
Medina County, Texas, in the Area of
Texas designated as Class B. Prior to the
effective date of the interim rule,
Medina County, Texas, was included in
the Area of Texas designated as Class
C: The amendment, which was made
effective June 4, 1985, relieves certain
restrictions on the interstate movement
of cattle from Medina County, Texas.

Comments were solicited for 60 days
after publication of the amendment. No
comments were received. The factual
situation which was set forth in the
document of June 4, 1985, still provides a
basis for the amendment.

Executive Order and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a major rule.
Based on information compiled by the
Department, it has been determined that
this rule will not have a significant
effect on the economy; will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not have any significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291,

Changing the status of a portion of the
State of Texas reduces testing and other
requirements on the interstate
movement of certain cattle. Cattle
moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Testing requirements for
cattle moved interstate for immediate
slaughter, or to quarantined feedlots are
not affected by the change in status.
Also, cattle from Certified Brucellosis-
Free Herds moving interstate are not
affected by the change in status. It has
been determined that the change in
brucellosis status made by this rule will
not affect marketing patterns and will
not have a significant economic impact
on those persons affected by this
document.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have

a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR 3015, Subpart V, 48
FR 29112, June 24, 1983; 49 FR 22675,
May 31, 1984; 50 FR 14088, April 10,
1985).

List of Subjects in 8 CFR Parl 78

Animal Diseases, Cattle, Hogs,
Quarantine, Transportation, Brucellosis.

PART 78—BRUCELLOSIS

Accordingly, the interim rule
amending 9 CFR Part 78 which was
published at 50 FR 23393-23394 on June
4, 1985, is adopted as a final rule.

Authority: 21 U.S.C. 111-114a-1, 114g, 115,
117, 120, 121, 123-126, 134b, 134f; 7 CFR 2.17,
2.51, and 371.2(d).

Done at Washington, D.C., this 20th day of
September 1985.
B.G. Johnson,

Acting Deputy Administrator, Veterinary
Services.

|FR Doc. 85-23028 Filed 9-26-85; 8:45 am|
BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 11

Criteria and Procedures for
Determining Eligibility for Access to or
Control Over Special Nuclear Material

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending the
requirements for applications for initial
special nuclear material "U" and “R"
access authorizations and for the
renewal of “U" access authorizations by
allowing utilization of information on
file with the Federal government on
those individuals who possess curren!
active clearances based upon equivalen!
investigations. The amendments will
eliminate unnecessary duplication of
administrative and investigative costs to
licensees for affected individuals as well
as reduce certain NRC administrative
coslts.

EFFECTIVE DATE: October 28, 1985.

FOR FURTHER INFORMATION CONTACT:
Dr. W.B. Brown, Office of Nuclear
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Material Safety and Safeguards, U.S,
Nuclear Regulatory Commission,
Washington, DC 20555, telephone: (301)
427-4185.

SUPPLEMENTARY INFORMATION:

Background

On March 17, 1977 (42 FR 14880), the
NRC published proposed amendments
to its regulations which would establish
an access authorization program for
individuals who have unescorted access
to or control over special nuclear
material. Written comments were
invited and received. On December 28,
1977 (42 FR 64703), the Commission
issued a notice of public hearings on the
proposed regulations and subsequently
established a Hearing Board to gather
additional testimony. A final rule, based
upon recommendations of the Hearing
Board regarding only fuel cycle facilities
and transportation, was published in the
Federal Register amending 10 CFR Parts
11, 50, and 70 on November 21, 1980 (45
FR 76968).

One of the reasons for undertaking the
NRC access authorization program for
individuals having access to or control
over special nuclear material was to
maintain comparability with a similar
program of clearances at Department of
Energy (DOE) facilities and at mixed
DOE/NRC facilities. Subsequently, the
population of individuals affected has
become one in which DOE/NRC mixed
facility employees are by far the
dominant segment. Accordingly, the
incentive to establish and maintain a
comparable and independent NRC
program has been replaced by an
incentive to use as much of the existing
Federal system as possible, The

revisions to 10 CFR Part 11 accomplish
this end.

Conversion of Clearances

Under the revised Part 11
requirements the NRC would accept an
existing personnel access clearance
from any Federal agency, including
NRC, DOE or DOD, if the investigation
upon which the clearance is based is
equivalent to the investigation required
for the special nuclear material access
authorization. This avoids having to
conduct an investigation on an
individual for whom an adequate
investigation already exists.

Acceptance of Non-NRC Application
Forms 1

Acceptance of an application for
access authorizations on other than
NRC'fonns allows the NRC to use
existing information on individuals with
current Federal clearances. It also
allows an individual applying for
renewal of a DOE “Q" personnel

clearance o use some of the DOE
documents in making application for the
NRC "“U" material access authorization.
This reduces the administrative burden
upon applicants.

Use of Department of Energy

Reinvestigation Program

Application for renewal of an NRC
“U" material access authorization may
follow the schedule of the DOE
Reinvestigation Program and utilize
signed and dated copies of Part I of the
DOE Personnel Security Questionnaire
if an individual is subject to both DOE
*Q" clearance and NRC “U" access
authorization requirements.

Minor Administrative Changes

A number of administrative changes
which are not related to reducing
duplication are included in this rule
revision. The schedule date for revision
of fees has been changed from
December to July; the fee for a full field
investigation has been changed from
$1550.00 to $1580.00 to reflect the current
cost; and a new section has been added
regarding withdrawal or cancellation of
applications.

Omission of a Proposed Rule

These changes in the procedures in 10
CFR Part 11 were initiated in response
to a request by a licensee for elimination
of needless duplication between the
NRC special nuclear material access
authorization program and the
Department of Energy personnel
clearance program. The changes have
been discussed in detail with all
affected licensees. All agree that the
changes are desirable. The changes do
not alter the list of jobs identified in 10
CFR Part 11 as requiring material access
authorization; therefore, individual
applicants for access authorizations are
either not affected or are benefited by
the elimination of duplication. No other
persons are affected by the changes. For
these reasons good cause exists for
omitting notice and public rulemaking as
unnecessary. Accordingly, these
changes in 10 CFR Part 11 are issued as
a final rule effective in 30 days.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject

to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). These
requirements were approved by the
Office of Management and Budget
approval number 3150-0062.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this final
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
analysis is available for inspection in
the NRC Public Document Reom, 1717 H
Street NW., Washington, DC. Single
copies of the analysis may be obtained
from Dr. W.B. Brown, Office of Nuclear
Material Safety and Safeguards, U.S,
Nuclear Regulatory Commission,
Washington, DC 20555, telephone: (301)
427-4185,

List of Subjects in 10 CFR Part 11

Hazardous materials transportation,
Nuclear materials, Reporting and
recordkeeping requirements, Security
measures, Special nuclear material.

PART 11—CRITERIA AND
PROCEDURES FOR DETERMINING
ELIGIBILITY FOR ACCESS TO OR
CONTROL OVER SPECIAL NUCLEAR
MATERIAL

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1874,
as amended, and 5 U.S.C. 553, the NRC
is adopting the following amendments to
10 CFR Part 11.

1. The authority citation for Part 11 is
revised to read as follows:

Authority: Sec. 161, including 161, 68 Stat.
948, as amended (42 U.S.C. 2201); sec. 201. 88
Stat. 1242, as amended (42 U.S.C. 5841).
Section 11.15(e) also issued under sec. 501, 65
Stat. 200 (31 U.S.C. 9701).

2. In § 11.7, Paragraph (c) is revised to
read as follows:

§ 11.7 Definitions.

(c) “NRC-U" special nuclear material
access authorization” means an
administrative determination based
upon a national agency check and a full-
field background investigation, normally
conducted by the Office of Personnel
Management, that an individual in the
course of employment is eligible to work
at a job falling within the criteria of
§ 11.11(a)(1) or § 11.13.

3. In § 11.11, the introductory text of
paragraph (a) and the entire text of
paragraph (b) are revised to read as
follows:
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§ 11.11  General requirements.
(a) Each licensee who uses, processes,

“stores, transports, or delivers to a
carrier for transport, formula quantities
of special nuclear material (as defined
in Part 73 of this chapter) subject to the
physical protection requirements of

§§ 73.20, 73.25, 73.26, 73.45, and 73.46,
and each person subject to the general
licensing requirements of § 70.20a, shall
identify at its facility or plant (excluding
all non-power reactor facilities and
storage of fuel incident thereto and
facilities and plants in which the
licensee possesses or uses only
irradiated special nuclear material
subject to the exemption of § 73.6(b) of
Part 73), describe, and if not already
provided, provide to the Commission, by
December 26, 1985 by amendment to its
security plan:

(b) After 365 days following
Commission approval of the amended
security plan submitted in accordance
with paragraph (a) of this section, no
individual may be permitted to work at
any job determined by the Commission
to fall within the criterion of paragraph
{a)(1) of this section without an NRC-U
special nuclear material access
authorization, and no individual may be
permitted unescorted access to any
protected area at any site subject to this
Part without either an NRC-U or NRC-R
special nuclear material access
authorization. The exceptions to the
requirement for an NRC-U and NRC-R
special nuclear material access
authorization are as follows:

(1) Exceptions to the requirement for
an NRC-U special nuclear material
access authorization for an individual to
work at a job within the criteria of
paragraph (a)(1) are provided for (i) any
individual employed in such a job on
October 28, 1985, who is not yet in
receipt of an NRC-U special nuclear
material access authorization from the
Commission, provided that a complete
application has been submitted to and is
pending before the NRC for processing
for that employee in accordance with
§ 11.15 (a) and (b); or (ii) any individual
in possession of an NRC-L or R access
authorization or an equivalent active
Federal security clearance but not yet in
receipt of the NRC-U special nuclear
material access authorization, provided
that a complete application has been
submitted to and is pending before the
NRC for processing for that employee in
accordance with § 11.15 (a) or (b), or
both.

(2) Exceptions to the requirement for
an NRC-R special nuclear material
access authorization for an individual to
have unescorted access to a protected

area are provided for (i) any individual
employed in such a job on October 28,
1985 who is not yet in receipt of an
NRC-R special nuclear material access
authorization from the Commission,
provided that a complete application
has been submitted to and is pending
before the NRC for processing for that
employee in accordance with § 11.15 (a)
and (b); or (ii) any individual in
possession of an NRC-L access
authorization or an equivalent active
Federal security clearance, provided
that a complete application has been
submitted to the NRC for processing for
that employee in accordance with

§ 11.15 (a) or (b), or both.

§11.13 [Revised)

4. Section 11.13, is revised to read as
follows:

§ 11,13 Special requirements for
transportation.

(a) All individuals who, after 365 days
following approval of the amended
security plan submitted in accordance
with § 11.11(a), transport, arrange for
transport, drive motor vehicles in road
shipments of special nuclear material,
pilot aircraft in air shipments of special
nuclear material, act as monitors at
transfer points, or escort road, rail, sea,
or air shipments of special nuclear
material subject to the appropriate
physical protection requirements of
§§ 73.20, 73.25, 73.26, or 73.27 of this
chapter, or who are authorized lo alter
the scheduling and routing of such
transport shall have NRC-U special
nuclear material access authorization.
Exceptions are provided for (1) any
individual who is employed in such a
job on October 28, 1985 and who is not
yet in receipt of an NRC-U special
nuclear material access authorization
from the Commission, provided that a
complete application has been
submitted to and is pending before the
NRC for processing for that employee in
accordance with § 11.15 (a) and (b) or
(2) any individual in possession of an
NRC-L or R access authorization or
equivalent active Federal security
clearance but not yet in receipt of the
NRC-U special nuclear material access
authorization, provided that a complete
application has been submitted to and is
pending before the NRC for processing
for that employee in accordance with
§ 11.15 (a) or (b), or both.

(b) Licensees who, after 365 days
following Commission approval of the
amended security plan submitted in
accordance with § 11.11(a), transport or
deliver to a carrier for transport special
nuclear material subject to the physical
protection requirements of §§ 73.20,
73.25, 73.26, or 73.27 of this chapter shall

confirm and record prior to shipment the
name and special nuclear material
access authorization number of all
individuals identified in paragraph (a) of
this section assigned to the shipment.
However, the licensee need not confirm
and record the special nuclear material
access authorization number in the case
of any individual for whom an
application has been submitted and is
pending before the NRC in accordance
with paragraph (a) of this section.

5. Section 11.15 is revised to read as
follows:

§ 1115 Application for special nuclear
material access authorization.

(a)(1) Application for special nuclear
material access authorization, renewal,
or change in level shall be filed by the
licensee on behalf of the applicant with
the Director, Division of Security, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. Applications for
affected individuals employed on
October 28, 1985, shall be submitted
within 80 days of notification of
Commission approval of the amended
security plan.

(2) Licensees who wish to secure
NRC-U or NRC-R special nuclear
material access authorizations for
individuals in possession of an active
NRC Q or L access authorization or
other security clearance granted by
another Federal agency based on an
equivalent investigation shall submit a
“Security Acknowledgement” (NRC
Form 176) and a “Request for Access
Authorization" (NRC Form 237). NRC
will process these requests by verifying
the data on an NRC cleared individual,
or by contacting the Federal agency
which granted the clearance, requesting
certification of the security clearance,
and determining the investigative basis
and level of the clearance. Licensees
may directly request the Federal agency
which administered the security
clearance, if other than NRC, to certify
to the NRC that it has on file an active
security clearance for an individual and
to specify the investigative basis and
level of the clearance.

(b) Applications for special nuclear
material access authorization for
individuals, other than those qualifying
under the provisions of § 11.15{a)(2),
must be made on forms supplied by the
Commission, including: _

(1) Personnel Security Questionnaire
(PSQ) (NRC Form 1, Parts I and IIJ;

(2) National Agency Check-Data for
Nonsensitive or Noncritical-Position
(SP-85A) for R cases only (This form
must be typed.);

(3) Two completed standard
fingerprint cards (FD-258);




Federal Register / Vol. 50, No. 188 |/ Friday, September 27, 1985 / Rules and Regulations

39079

(4) Security Acknowledgement (NRC
Form 1786);

(5) Authority to Release Information
(NRC Form 259);

(6) Related forms where specified in
accompanying instructions (NRC-254);
and

(7) A statement by the employer,
prospective employer, or contractor
identifying the job to be assigned to or
assumed by the individual and the level
of authorization needed, justified by
appropriate reference to the licensee's
security plan.

(e)(1) Except as provided in paragraph
(¢)(2) of this section, NRC-U and R
special nuclear material access
authorizations shall expire 5 years from
the date of issuance, If continued NRC-
U and R special nuclear material access
authorization is required, an application
for renewal must be submitted at least
120 days prior to its expiration date.
Failure to make a timely application will
result in expiration of special nuclear
material access authorization, Special
nuclear material access authorization
for which a timely application for
renewal has been made may be
continued beyond the expiration date
pending final action on the application.
An application for renewal will include;

(i) A statement by the licensee that at
the time of application for renewal the
individual's assigned or assumed job
requires an NRC-U special nuclear
material access authorization, justified
by appropriate reference to the
licensee's security plan;

(ii) Personnel Security Questionnaire
(NRC Form 1, Parts I and I1);

(iif} National Agency Check-Data for
Nonsensitive or Noncritical-sensitive
position (SF-85A) (This form must be
typed.);

_(iv) Two completed standard
fingerprint cards (FD Form 258);

(v] Authority to Release Information
(NRC Form 259); and

(vi) Other related forms where
specified in accompanying NRC
instructions (NRC Form 254).

{2) An exception to the NRC-U special
nuclear material access authorization
expiration date and the time for
submission of NRC-U special nuclear
material access authorization renewal
iapghgalions is provided for those
individuals who have a current and
active DOE~Q access authorization and
who are subject to DOE Selective
chmvestigalion Program requirements.
For lh.ese individuals, the time for
submission of NRC-U special nuclear
malterial access authorization renewal
applications may coincide with the time
‘or submission to DOE of Part I of a
DOE Personnel Security Questionnaire
pursuant to DOE Selective

Reinvestigation Program requirements.
The licensee may submit to NRC, -
concurrent with its submission to DOE,
a copy of Part I of the individual's DOE
Personnel Security Questionnaire which
is dated and bears an original signature
together with Part Il of an NRC
Personnel Security Questionnaire and
the forms and information required by
paragraphs (c)(1) (i), (iii), (iv), (v) and
(vi) of this section, as the supporting
documentation for an NRC-U special
nuclear material access authorization
renewal application. Any NRC-U
special nuclear material access
authorization issued in response to a
renewal application submitted pursuant
to this paragraph will not expire until
the date set by DOE for the next
reinvestigation of the individual
pursuant to DOE's Selective
Reinvestigation Program (generally
every five years). At that time (and at
the time of each subsequent
reinvestigation of the individual), the
licensee may again submit, concurrent
with its submission to DOE, a copy of
Part I of the individual's DOE Personnel
Security Questionnaire which is dated
and bears an original signature together
with Part II of an NRC Personnel
Security Questionnaire and the forms
and information required by paragraphs
(e)(1) (1), (iii), (iv), (v), and (vi) of this
section as the supporting documentation
for the renewal application. Failure to
file such a renewal application
concurrent with the time for submission
of an individual's Part I of a DOE
Personnel Security Questionnaire to
DOE pursuant to DOE Selective
Reinvestigation Program requirements
will result in the expiration of the
individual's NRC special nuclear
material access authorization. NRC-U
special nuclear material access
authorizations for which timely
applications for renewal have been
made may be continued beyond the
expiration date, pending final action on
the application.

(3) Notwithstanding the above, in no
instance shall the period of time for the
initial and each subsequent NRC-U
renewal application to NRC exceed 7
years, Any individual who is subject to
the DOE Selective Reinvestigation
Program requirements but, for
administrative or other reasons, who
does not submit reinvestigation forms to
DOE within 7 years of the previous
submission, shall submit a renewal
application to NRC using the forms
prescribed in paragraph (c)(1) above
before the expiration of the 7 year
period. Failure to request an NRC-U
renewal for any individual within the 7
year period will result in termination of

the individual's NRC-U access
authorization.

(d) If at any time, due to new
assignment or assumption of duties, a
change in special nuclear material
access authorization level from NRC "R"
to “U" is required, the individual shall
apply for a change of level of special
nuclear material access authorization.
The application must include a
description of the new duties to be
assigned or assumed, justified by
appropriate reference to the licensee’s
security plan.

(e)(1) Each application for special
nuclear material access authorization,
renewal or change in level must be
accompanied by the licensee's
remittance payable to the U.S, Nuclear
Regulatory Commission according to the
following schedule:

i. NRC-U requiring full field in- $1.580
vestigation,

ii. NRC-U based on certification ‘o
of comparable full field
background investigation.

fii, NRC-U or R renewal....cciccins 115

iv. NRC-R 115

v. NRC-R based on certification ‘0
of comparable investigation.

YIf o full fleld lavestigation s deemed necossary, a
subsequent fee of $1560 be ussessed

*If a National Agency Check investigation ls deemed
necessary, o subsequent fee of $1500 will be assessed:
however, Il a full fleld (n jon is d d Y.
a subsequent. fee of $1580 will be sssessed.

(2) Material access authorization fees
will be published in July of each year
and will be applicable to each access
authorization request received during
the following calendar year.
Applications from individuals having
current Federal access authorizations
may be processed expeditiously at no
cost, since the Commission may accept
the certification of access authorizations
and investigative data from other
Federal government agencies which
grant personnel access authorization.

(f)(1) Any Federal employee,
employee of a contractor of a Federal
agency, licensee, or other person visiting
an affected facility for the purpose of
conducting official business, who
possesses an active NRC or DOE-Q
access authorization or an equivalent
Federal security clearance granted by
another Federal agency (“Top Secret")
based on a comparable full field
background investigation may be
permitted in accordance with § 11.11 the
same level of unescorted access that an
NRC-U special nuclear material access
authorization would afford. (2) Any
Federal employee, employee of a
contractor of a Federal agency, licensee,
or other person visiting an affected
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facility for the purpose of conducting
official business, who possesses an
active NRC or DOE-L access
authorization or an equivalent security
clearance granted by another Federal
agency (“Secret”) based on a
background investigation or national
agency check may be permitted in
accordance with § 11.11 the same level
of unescorted access that an NRC-R
special nuclear material access
authorization would afford.

6. A new § 11.16 is added to read as
follows:

§ 11.16 Cancellation of request for special
nuclear material access authorization.

When a request for an individual's
access authorization is withdrawn or
cancelled, the licensee shall
immediately notify the Chief, Facilities
and Personnel Security Branch, NRC
Division of Security, by telephone, so
that the full investigation or National
Agency Check may be discontinued. The
caller shall provide the full name and
date of birth of the individual, the date
of request, and the type of access
authorization originally requested (“U"
or “R"). The licensee shall promptly
submit written confirmation of the
telephone notification to the Facilities
and Personnel Security Branch, NRC
Division of Security. A portion of the fee
for the “U” special nuclear material
access authorization may be refunded
depending upon the status of the full
field investigation at the time of
withdrawal or cancellation.

Dated at Bethesda, Maryland, this 13th day
of September 1985.

For the Nuclear Regulatory Commission.
William J. Dircks,
Executive Director for Operations.
[FR Doc. 85-23166 Filed 9-26-85; 8:45 am]
BILLING CODE 7500-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Part 399

[Docket No. 50944-5144]

Exports to COCOM Countries

Correction

In FR Doc. 85-22650 beginning on page
38511 in the issue of Monday, September
23, 1985, make the following correction:

On page 38513, third column,
paragraph 20., third line from the
bottom, "(vi)" should read "(iv)".

BILLING CODE 1505-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 3

Review of National Futures
Association Registration Proceedings

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (*Commission")
has adopted rules pursuant to which the
Commission, in accordance with the
provisions of section 17(0)(2) of the
Commodity Exchange Act (“Act"), 7
U.S.C. 21(0)(2) (1982), will review
registration proceedings conducted by
the National Futures Association
("NFA") to deny, condition, suspend,
restrict or revoke registration. The
Commission has authorized NFA to
conduct such proceedings effective
September 30, 1985.

EFFECTIVE DATE: September 30, 1985.

FOR FURTHER INFORMATION CONTACT:
Linda Kurjan, Special Counsel, or Philip
V. McGuire, Attorney, Division of
Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, DC 20581.
Telephone: (202) 254-8955.

SUPPLEMENTARY INFORMATION: On
August 14, 1985, the Commission
published in the Federal Register
proposed rules pursuant to which the
Commission, in accordance with the
provisions of section 17(0)(2) of the Act,
7 U.S.C. 21(0)(2) (1982), will review
registration proceedings conducted by
NFA to deny, condition, suspend,
restrict or revoke registration. 50 FR
32737. By order dated August 22, 1985,
the Commission has authorized NFA to
conduct such proceedings, effective
September 30, 1985, with respect to
futures commission merchants,
introducing brokers, commodity pool
operators, commodity trading advisors
and their respective associated persons.
50 FR 34885.'

The Commission received no
comments on its proposed rules, After
careful consideration of its own, the
Commission has determined to adopt
them essentially as proposed. However,
the second sentence of proposed rule
3.84(a), relating to the contents of an
applicant’s or registrant's brief in
support of a petition for review, has
been revised for the sole purpose of
clarity. As proposed, this sentence read:

"The rules in accordance with which NFA will
conduct such proceedings are set forth as an

appendix to the Commission's order. 50 FR a1 34887,

The brief shall include a statement of the
reasons why it is claimed that the order of
the National Futures Association comports
with the standards for disposition upon
review set forth in § 3.87 of this subpart and
the specific facts which support those
reasons.

As revised, this sentence reads as
follows:

The brief shall include a statement of the
reasons why it is claimed that the order of
the National Futures Association should not
be affirmed in accordance with the
provisions of § 3.87 of this subpart and the
specific facts which support those reasons.

This provision now more closely
parallels § 3.87(b), which provides that
the order of NFA shall be affirmed
unless the Commission makes one or
more of the findings set forth in that
paragraph.

The Regulatory Flexibility Act

The Commission has previously
determined that neither futures
commission merchants nor registered
commodity pool operators should be
considered small entities for purposes of
the Regulatory Flexibility Act (“RFA"), 5
U.S.C. 601 et seq.? Accordingly, the
requirements of the RFA do not apply to
those entities, With respect to the
remaining entities, introducing brokers,
commodity trading advisors and
associated persons, the Commission
noted when it proposed these rules that
it believed they would not impose any
additional burdens upon such parties,
since all registrants are already subject
to similar requirements under Part 3 of
the Commission's regulations, and the
proposed rules simply provide a
procedure to petition for review of an
order concerning the registration of such
parties. Therefore, pursuant to section
3(a) of the RFA, 5 U.S.C. 605(b), the
Chairman certifies that these regulations
will not have a significant economic
impact on a substantial number of small
entities.

Effective Date

Section 4(c) of the Administrative
Procedure Act, 5 U.S.C. 553(d), provides
that rules promulgated by an agency
generally may not be made effective less
than thirty days after publication in the
Federal Register except, inter alia, "for
good cause.” The Commission finds that
good cause exists to make these rules
effective September 30, 1985. As
previously noted, the Commission hgs
authorized NFA to conduct proce,:dmxS
to deny, condition, suspend, restrict or
revoke registration as of that date, and
the Commission believes it is

* Spe 47 FR 18618 [April 30, 1982).
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appropriate that these rules take effect
at the same time.

Lit of Subjects in 17 CFR Part 3

Registration requirements,
Conditional registration, Temporary
licenses, Statutory disqualifications,
Authority delegations, Fingerprinting,
Associated persons, Floor brokers,
Introducing brokers, Commodity trading
advisors, Commodity pool operators,
Futures commission merchants,
Leverage transaction merchants,
Petitions for review.

PART 3—REGISTRATION

1. The authority citation for Part 3
continues to read as follows:

Authority: Sections 2(a)(1), 4. 4b, 4c, 4d, 4e,
4f, 4g. 4h, 41, 4k, 4m, 4n, 40, 4p, 6, 8, Ba, 14, 15,
17 and 19 of the Commodity Exchange Act, 7
U.S.C. 2 and 4, 6, 6b, 6¢, 6d, Be, 61, 6g, 6h. 6i,
6k, 6m, 6n, 6o, 6p, 8, 9, 9a and 13b, 12, 12a, 18,
19, 21 and 23 (19682).

2. Subpart F is added to 17 CFR Part 3
to read as follows:

Subpart F—Review of National Futures
Association Registration Proceedings
Sec.
3.80 Scope of rules
3.81 Service.
3.82 Notice and effective date of order
affecting registration.

Petition for review.
3.84 Briefs.
Filing of the record.
Grant or denial of petition for review.
3.87  Decigion of the Commission.
3.88 Default.
Applicability of the Rules of Practice,
Reservation of authority.
391 Participation of Commission staff.

Subpart F—Review of National Futures
Association Registration Proceedings

§3.80 Scope of rules.

This subpart governs review by the
Commission, under section 17(0) of the

Act, of any proceeding conducted by the

National Futures Association, pursuant
to delegated authority, to deny,
condition, suspend, restrict or revoke
the registration of any applicant or
registrant.

§3.81 Service.

(a) For the purposes of this subpart,
service upon an applicant or registrant
and the National Futures Association
ShE". b_e effected in accordance with the
provisions of § 3.50(a). Service upon the
National Futures Association shall be at
s principal office, 200 West Madison
Street, Chicago, 1L 80608.

(b) Any document which is required to
he_ served upon the Commission under
this subpart shall be served upon the
Hearing Clerk and shall be effected in

accordance with the provisions of
§ 3.50(c).

(c) A copy of any document which is
required to be served upon or filed with
the Commission under this subpart shall
be filed concurrently with the Division
of Trading and Markets (Attn: Chief
Counsel) and the Division of
Enforcement (Attn: Registration
Appeals) at the Commission's
Washington, DC Office, 2033 K Street,
NW., Washington, DC 20581.

§3.82 Notice and effective date of order
affecting registration.

(a) Any order issued by the National
Futures Association upon completion of
a proceeding to deny, condition,
suspend, restrict or revoke registration,
which is the final decision of the
National Futures Association, shall be
filed with the Division of Trading and
Markets (Attn: Chief Counsel) and the
Division of Enforcement (Attn:
Registration Appeals) at the same time
it is served upon the applicant or
registrant.

(b) Such order shall take effect fifteen
days after the date it is served upon the
applicant or registrant unless the
applicant or registrant files with the
Commission a petition for review
thereof in accordance with the
provisions of this subpart: Provided,
however, That if such order grants
registration to, or conditions the
registration of, an applicant, it shall not
take effect until thirty days after the
date it is served upon the applicant,
unless (1) the Director of the Division of
Trading and Markets, or the Director's
designee, with the concurrence of the
Director of the Division of Enforcement
and the General Counsel, or their
designees, by authority delegated
hereby, directs that such registration
may take effect at an earlier date, (2) the
Commission, on its own motion,
institutes review of the proceeding in
accordance with the provisions of § 3.90
of this subpart, or (3) the Division of
Trading and Markets or the Division of
Enforcement requests the Commission
to institute review of the proceeding in
accordance with the provisions of § 3.91.

(c) If an applicant or registrant files a
timely petition for review in accordance
with the provisions of § 3.83, the
effective date of the order of the
National Futures Association shall be
stayed pending a final determination
and order by the Commission with
respect to such petition.

§3.83 Petition for review.

(&) Time to file. Within fifteen days of
service of a final order of the National
Futures Association to deny, condition,
suspend, restrict or revoke registration,

the applicant or registrant may serve
upon the Commission & petition for
review thereof, together with proof of
service upon the National Futures
Association.

(b) Contents. The petition for review
shall include:

(1) The name of the applicant or
registrant;

(2) The statutory disqualification to
which the applicant or registrant has
been found to be subject;

(3) A concise statement of the facts
underlying the statutory disqualification;
and

(4) A copy of the order of the National
Futures Association and the relief
sought therefrom.

§3.84 Briefs.

(a) Within thirty days after service of
a petition for review, the applicant or
registrant shall file a brief in support
thereof, together with proof of service
upon the National Futures Association.
The brief shall include a statement of
the reasons why it is claimed that the
order of the National Futures
Association should not be affirmed in
accordance with the provisions of § 3.87
of this subpart and the specific facts
which support those reasons.

{b) Within thirty days after service of
the brief in support of the petition for
review, the National Futures
Association may file an answering brief,
together with proof of service upon the
applicant or registrant. If no answering
brief is filed, the final order of the
National Futures Association shall be
deemed the answer to the petition.

(c) No further briefs shall be
permitted.

§3.85 Filing of the record.

Within thirty days of service of the
petition for review, the National Futures
Association shall file with the
Commission the record of the
proceeding which shall include: a
certified copy of any order issued by a
court of competent jurisdiction, federal
or state governmental agency, or self-
regulatory organization or such other
document which sets forth the statutory
disqualification to which the applicant
or registrant has been found to be
subject; the notice issued by the
National Futures Association of its
intent to deny, condition, suspend,
restrict or revoke the registration of the
applicant or registrant; the answer and
all documentary evidence submitted
therewith by the applicant or registrant;
the reply filed by the National Futures
Association; any interim order issued by
the National Futures Association; the
transcript of any oral hearing which may
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have been held, including any
documentary evidence submitted in
connection therewith; and the final
order of the National Futures
Association. Upon request, the National
Futures Association shall serve a copy
of such record upon the applicant or
registrant at the same time it is filed
with the Commission, provided the
applicant or registrant agrees to pay the
National Futures Association
reasonable fees for such copy.

§ 3.86 Grant or denial of petition for
review.

(a) Determination. The determination
to review any proceeding conducted by
the National Futures Association to
deny, condition, suspend, restrict or
revoke registration is a matter
committed to the Commission's
discretion.

(b) Denial of petition. Should the
Commission decline to grant review, the
Commission shall issue an order to that
effect which shall be deemed a final
order of the Commission five days after
service upon the applicant or registrant.
A copy of such order shall also be
served upon the National Futures
Association at the same time.

(¢) Granting of petition. Based upon
the petition, the briefs and the record
submitted pursuant to § 3.85, the
Commission may grant review of the
order of the National Futures
Association.

§ 3.87 Declision of the Commission.

(a) Upon review, the Commission may
affirm, modify, set aside or remand for
further proceedings, in whole or in part,
the order of the National Futures
Association.

(b) The Commission shall affirm the
order of the National Futures
Association, unless the Commission
finds that:

(1) The proceeding was not conducted
in accordance with the rules of the
National Futures Association:

(2) The National Futures Association
did not observe fundamental fairness in
the conduct of the proceeding;

{3) The order issued by the National
Futures Association was not in
accordance with the policies of the
Commission with respect to the
statutory disqualification provisions of
the Act; or

(4) The weight of the evidence in the
record does not support a finding that
the applicant or registrant is subject to a

statutory disqualification under section
8a(2), 8a(3) or Ba(4) of the Act.

§3.88 Defauit.

In the event that the applicant or
registrant or the National Futures
Association fails to file any document
required under this subpart, the
Commission, in its discretion, may
dismiss the petition or, once instituted,
the proceeding or, based on the record
before it, may affirm, modify, set aside
or remand for further proceedings the
order of the National Futures
Association. An order issued pursuant
to this section shall be deemed a final
order of the Commission five days after
service upon the applicant or registrant.
A copy of such order shall also be
served upon the National Futures
Association at the same time.

§3.89 Applicability of the Rules of
Practice.

With the exception of §§ 10.4-10.6,
10.10, 10.11, and 10.12(a)(2)-10.12(g) of
this chapter, and except as otherwise
may be provided by the Commission by
order, the Commission’s Rules of
Practice shall not apply to a proceeding
under this subpart. For purposes of this
subpart, functions assigned by the Rules
of Practice to an “"Administrative Law
Judge" shall be performed by the
Commission.

§3.90 Reservation of authority.

(a) Nothing in this subpart shall
prevent the Commission from initiating
a proceeding in an appropriate case to
deny, condition, suspend, restrict or
revoke registration under the provisions
of section 6(b) of the Act or subpart C of
this part.

(b) Nothing in this subpart affects the
authority of the Commission under
section 17(0)(3) of the Act to review the
granting of a registration application by
the National Futures Association.

{c) On its own motion, the
Commission may institute review of any
proceeding conducted by the National
Futures Association to deny, condition,
suspend, restrict or revoke the
registration of any applicant or
registrant.

(d) If the Commission institutes
review under paragraph (b) or (c) of this
section of a proceeding conducted by
the National Futures Association, it
shall thereafter issue an order
establishing a schedule for the filing of
briefs and requiring the submission of
the record of the proceeding, or
designated portions of the record, and
such documents applicable to the
particular proceeding as may aid the

Commission in the review of such
proceeding and of the decision rendered
therein. If the order issued by the
National Futures Association has not
become effective, such order shall be
stayed pending a final determination
and order by the Commission with
respect to such petition.

§3.91 Participation by Commission staff.

(a) If an applicant or registrant files a
petition for review in accordance with
§ 3.83 the Division of Trading and
Markets or the Division of Enforcement
may file with the Commission, together
with proof of service upon the applicant
or registrant and upon the National
Futures Association, a memorandum
stating its views with respect to the
matters addressed in such petition or in
the brief in support thereof. Such
memorandum, which shall be made a
part of the record, must be filed within
the time provided for the National
Futures Association to file an answering
brief in accordance with the provisions
of § 3.84(b).

(b) At any time after an order issued
by the National Futures Association is
served upon the Commission in
accordance with the provisions of
§ 3.82(a), the Division of Trading and
Markets or the Division of Enforcement
may file with the Commission, together
with proof of service upon the applicant
or registrant and upon the National
Futures Association, a memorandum
requesting the Commission, on its own
motion, to institute review of the
granting of a registration application by
the National Futures Association or of
any proceeding conducted by the
National Futures Association to deny,
condition, suspend, restrict or revoke
registration. The memorandum shall set
forth with particularity the reasons why
the Commission should institute such
review. Upon filing of the memorandum.
and unless otherwise ordered by the
Commission, if the order issued by the
National Futures Association has not
become effective, such order shall be
stayed an additional fifteen days in
order to afford the Commission the
opportunity to consider the request.

Issued in Washington, D.C. on Septembet
24, 1985,

Lynn K. Gilbert,
Deputy Secretary of the Commission.

(FR Doc. 85-23086 Filed 9-26-85; 8:45 am]
BILLING CODE 8351-01-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Parts 44, 111, 203, 207, 2386,
290, 511, 570, 850, 880, 881, 882, 883,
884, 886, 941, 968, and 990

[Docket No, R-B85-1255; FR-2075]

Implementation of the Single Audit Act
of 1984

AGENCY: Office of the Secretary, HUD.
ACTION: Interim rule.

SUMMARY: This interim rule implements,
with reference to HUD program
authorities, the requirements of the
Single Audit Act of 1984 and OMB
Circular A-128.
DATES: Effective Date: November 1,
1985,

Comment Due Date: November 26,
1985.

ADDRESS: Interested persons are invited
to submit comments regarding this rule
to the Office of the General Counsel,
Rules Docket Clerk. Room 102786,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410, Communications
should refer to the above docket number
and title. A copy of each communication
submitted will be available for public
inspection during regular business hours
al the above address.

FOR FURTHER INFORMATION CONTACT:
Steven A, Switzer, Assistant Inspector
General for Audit, Office of Inspector
General, Department of Housing and
Urban Development, Room 8284, 451
Seventh Street SW., Washington, DC
20410. Telephone (202) 755-6364. (This is
not a toll-free number.)

SUPPLEMENTARY INFORMATION:

I. Background

In 1979, the General Accounting Office
(GAO) and the Joint Financial
Management Improvement Project
(IFMIP) published studies citing certain
ineffectual practices by State and local
sovernments in auditing Federal
linancial assistance, A principal
problem identified in these studies was
the practice of State and local
sovemments in auditing on a grant-by-
grant basis, rather than organization-
wide. On October 22, 1979, the Office of
Management and Budget (OMB)
responded to these concerns by issuing
'.»f\nalchmenl P to Circular A-102,
‘Umform requirements for grants to
State and local governments."

Attachment P set forth uniform
guidelines for organization-wide audits
of State and local governmental and
Indian tribal recipients of Federal

assistance. It explicitly provided that
auditing procedures for State and local
governments must be on an
organization-wide basis, rather than
grant-by-grant. This “single audit”
approach was to be monitored by one
“cognizant agency" assigned for a
particular recipient organization by
OMB. According to Attachment P, the
cognizant agency must assess and
coordinate the review of the auditing of
its designated recipient organizations.
Where significant inadequacies in an
audit are disclosed, the recipient
organization was to be advised and the
auditor was to be requested to take
corrective action. Other affected audit
agencies were to be informed of
irregularities uncovered.

Attachment P also included:

1. A requirement that a representative
sample of auditing charges to Federal
grants be tested, reflecting all Federal
awards of financial assistance received
and all cost categories that materially
affected the award;

2. A requirement that audits must be
conducted at least every two years; and

3. General requirements governing the
scope of audits, content of the audit
report, and auditor's comments on
compliance and internal controls.

In the Federal Register of December
30, 1983 (48 IR 57483), HUD promulgated
a rule at 24 CFR Part 44 implementing-
Attachment P across a broad range of
the Department's programs, (Given the
purpose of the December 1983 rule to
incorporate Attachment P by reference,
it contained only a minimal statement of
regulatory provisions.)

I1. The Single Audit Act of 1984

The Single Audit Act of 1984, 31 U.S.C.
7501-7507, establishes a more
comprehensive framework for single
audit requirements than did Attachment
P. The enactment of the Single Audit Act
reflected findings from a GAO report,

**Study of Progress Made in

Implementing the Single Audit Concept"”
[March 1984), indicating that the
principal problems inhibiting
implementation of Attachment P were:
(1) Uncertainty among State and local
officials concerning the scope and °
purpose of the single audit, (2) diffusion
of responsibility among Federal
cognizant agencies for certain audit
functions, and (3) conflicts between the
provisions of Attachment P and existing
statutory grant audit requirements.

Key provisions of the Single Audit Act
are directed toward establishing clearer
guidelines for audit functions by State
and local governments. The audit
requirements in the Act apply to fiscal
years of States and local governments
that begin after December 31, 1984.
According to OMB Circular A-128, the
audit provisions of Attachment P to

Circular A-102 must continue to be
observed for fiscal years that begin
before December 31, 1984. Among the
provisions in the Single Audit Act that
differ from requirements of Attachment
P are:

1. Definition of “Financial
Assistance”.

The Act defines "“financial assistance"
to include a broad range of HUD's
program activities: “"grants, contracts,
loans, loan guarantees, property,
cooperative agreements, interest
subsidies, insurance, or direct
appropriations.” See 31 U.S.C. 7501(4).

Attachment P did not describe the
specific scope of financial assistance
covered. However, sections 6 and 7(a) of
OMB Circular A-102 did provide a basis
for the Department’s determination of
the scope of financial assistance
covered by Attachment P, Section 6 of
Circular A-102 states that its standards
apply to grants to State and local
governments and Federally recognized
Indian tribal governments, and that
agencies are "encouraged” to apply its
standards to loan and loan guarantee
programs “to the extent practicable.”
The term “grant” is defined in section
7(a) of the OMB Circular to exclude
coverage for: "Technical assistance
programs which provided services
instead of money or other assistance in
the form of general revenue sharing,
loans, loan guarantees, insurance, or
contracts which are entered into and
administered under procurement laws
and regulations.”

2. Applicability of the Single Audit
Requirements.

Recipient Stale and local governments
that receive $100,000 or more in Federal
financial assistance in any fiscal year
must have a single audit for that year.
Governments receiving at least $25,000
but less than $100,000 have the option of
performing either a single audit or
separate program audits required by the
applicable Federal statutes and
regulations. Governments receiving less
than $25,000 in any fiscal year are
exempt from a single audit as well as
from other Federal audit requirements
for that year. Attachment P did not set
any financial assistance level as a cutoff
for single audit requirements.

3. Focus on Auditing “Major Federal
Assistance Programs”.

Under the Act, auditing is focused on
“major Federal assistance programs” for
compliance testing and for reporting
instances of noncompliance, The
definition of “major Federal assistance
program" refers to the total amount of
expenditures by the State or local
government from a Federal program for
the fiscal year, as compared to all
Federal expenditures for that
government for the fiscal year, except
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for any program for which total
expenditures of Federal financial
assistance by the State or local
government during the fiscal year
exceed the larger of (i) $300,000, or (ii} 3
percent of such total expenditures for all
programs, in the case of a State or local
government for which such total
expenditures for all programs exceed
$100 million. (Under the Act, the auditor
must determine and report whether
there has been compliance with laws
and regulations that could have a
material effect on each “major Federal
assistance program” rather than on the
totality of Federal programs under
evaluation.)

Attachment P did not include
categories of assistance programs for
auditing priority; rather, it delegated
authority to auditors to e¢hoose a
representative number of charges to
Federal awards. Any audit test was
required to be representative of (1) the
total set of Federal awards received,
and (2) all cost categories that
materially affected the award.

4. Plan for Corrective Action.

Under 31 U.S.C. 7502(g), if the audit
report indicates any material
noncompliance or material weaknesses
in internal control systems, the recipient
government must prepare and submit a
corrective action plan to the Federal
cognizant agency assigned by OMB, in
accordance with a schedule established
by the cognizant agency. Such plans,
together with the audit report, are to be
submitted to appropriate Federal
officials. The corrective action plan
should indicate the government's plan to
eliminate the noncompliance or material
weakness, or reasons why corrective
action is unnecessary. However, the
recipient government may decide to not
submit a corrective action plan if it
chooses instead to submit a statement of
why corrective action is not necessary.

Attachment P did not require a formal
corrective action plan to respond to the
results of the audit report. It merely
required that audit reports include
comments on any corrective action
taken or planned by the grantee.

5. Annual Audit Requirement.

Under 31 U.S.C. 7502(b), single audits
must be performed annually, unless the
respective recipient government is
required by constitution, statute,
regulations or policy to conduct its audit
less frequently. In this situation, the
recipient government would conduct
single audits on a biennial basis. After
December 31, 1986, recipient
governments must conduct such audits
annually unless a recipient government
codifies a requirement for biennial
audits in its constitution or statutes by
January 1, 1987. Audits conducted

biennally under this provision must
cover both years within the biennial
period.

Attachment P required that single
audits must be conducted at least on a
biennial basis, but stated that they
would “usually” be performed annually.

6. Allocation of Audit Cost.

Under 31 U.S.C. 7505({b), the amount
charged to a program may not be mcre
than a “reasonably proportionate share"
of the audit cost. Under this standard,
the proportion of the audit cost charged
to Federal programs may not (in the
absence of documentation
demonstrating a higher actual cost)
exceed the proportion of Federal ~
expenditures to total expenditures.
Attachment P stated that in the auditor's
review of a representative number of
charges for single audits to Federal
funding sources, these auditing charges
do not include costs properly allocated
to other Federally assisted programs,

Under both 31 U.S.C. 7503 and
Attachment P, audit activities in
addition to those required under these
authorities are not precluded, but such
audits must build upon the single audit
and not require duplicative audit
functions.

11I. OMB Circular A-128

HUD has revised 24 CFR Part 44 lo
repeat the substantive audit
requirements of OMB Circular A-128.
Circular A-128, issued on April 12, 1985,
implements the Single Audit Act. Each
recipient organization must comply with
the audit requirements of the OMB
Circular for fiscal years that begin after
December 31, 1984, including any
amendments to those requirements
prescribed by future OMB action, as
published. (OMB Circular A-128
provides for exceptions for public
hospitals, public colleges and
universities from State and local audits
and the requirements of OMB Circular
A-128 as long as these entities follow
audit statutory requirements and OMB
Circular A-110, "Uniform requirements
for grants to universities, hospitals, and
other nonprofit organizations".) To
comply with the provisions of the OMB
Circular, an audit report and, where
required, a corrective action plan must
be submitted to the Federal cognizant
agency. However, the submission of a
corrective action plan is not necessary if
the recipient government instead
submits a statement explaining why the
corrective action plan is not necessary.

Included among the audit provisions
in the OMB Circular are:

(a) Definitions of “financial
assistance”, “State", and "local
government";

(b) Threshold standards for applicable
levels of Federal financial assistance
covered by the single audit
requirements;

(c) Requirements for compliance
review, testing, and reporting standards:

{d) Standards for the auditing of
“major Federal assistance programs";

(e) Requirements for the annual
performance of single audits; and

(f) Procedures for the audit reports
and plans for corrective action,
including provisions for the allocation of
audit costs.

Under this rule, HUD audit
requirements at 24 CFR Part 44 will
contain all of the substantive audit
requirements in OMB Circular A-128. If
any of the audit requirements in OMB
Circular A-128 are revised in the future,
HUD will promulgate regulations to
implement those revisions in Part 44,

IV. HUD Program Regulations Affected
by the Single Audit Act and OMB
Circular A-128

Critical to the identification of HUD
program regulations affected by the
Single Audit Act and OMB Circular A-
128 is the Act's definition of “financial
assistance”. Given the broad scope of
the definition, the Department has
determined that the following HUD
programs with codified regulations are
affected by the audit requirements of the
Act and the OMB Circular:

1. Fair Housing Assistance Program
(24 CFR Part 111);

2. Mutual Mortgage Insurance and
Rehabilitation Loans (24 CFR Part 203):

3. Multifamily Housing Mortgage
Insurance (24 CFR Part 207);

4. Multifamily Housing Interest
Reduction Payments and Mortgage
Insurance (24 CFR Part 236);

5. Management and Disposition of
HUD-Owned Multifamily Housing
Projects (24 CFR Part 290);

6. Rental Rehabilitation Grant
Program (24 CFR Part 511);

7. Programs Authorized under Title |
of the Housing and Community
Development Act of 1974, as Amended.
and Codified at 24 CFR Part 570
(Entitlement Grants, the Secretary's
Fund, the HUD-Administered Small
Cities Program, Urban Development
Action Grants, the State’s Program, and
Loan Guarantees);

8. Community Development Block
Grant Program for Indian Tribes and
Alaskan Native Villages (24 CFR Par!
571));

9. Urban Homesteading Program (24
CFR Part 590) (see revised 24 CFR
590.27, which was promulgated in the
Federal Register of June 24, 1985 (50 FR
25941, 25948));
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10. Housing Development Grant
Program (24 CFR Part 850);

11. Section 8 Housing Assistance
Payments Program (24 CFR Parts 880,
881, 882, 883, 884, and 886);

12. Public Housing Development
Program (24 CFR Part 941);

13. Comprehensive Improvement
Assistance Program (24 CFR Part 968);

14. Annual Contributions for
Operating Subsidies for Public Housing
Projects (24 CFR Part 990); and

15. Solar Energy and Energy
Conservation Bank (24 CFR Part 1800).
{Revisions to the Solar Bank rule to
implement HUD audit requirements in
24 CFR Part 44 were promulgated at 24
CFR 1800,125(b) and 1800.135(b), in the
Federal Register of June 14, 1985 (50 FR
25010, 25020.))

Except as otherwise noted, these
affected HUD program regulations are
revised under this interim rule to refer to
audit requirements for State and local
governments under 24 CFR Part 44.

Concerning the programs authorized
under Title I of the Housing and
Community Development Act of 1974, as
amended, the audit requirements in
§ 570.509 (which are contained in 24
CFR Part 570, Subpart J) are applicable
to all of the following programs at 24
CFR Part 570 with the exception of the
State’s program (24 CFR Part 570,
Subpart 1);

1. Entitlement grants program
(Subpart D); § 2
E)z. Secretary’s Fund program (Subpart
3. Small Cities program (Subpart F);
4. Urban Development Action Grant
program (Subpart G); and
M)S. Loan Guarantees program (Subpart
In addition, the Indian Community
Development Block Grant Program
regulations at 24 CFR 571.500 refer to 24
CFR Part 570, Subpart | for applicable
regulations on grant administration,
including audit requirements.

In a letter dated September 29, 1981,
lheDirector of OMB exempted States
participating in the State's program from
the requirements of OMB Circulars A-87
and A-102 (including the audit
requirements of Attachment P to
Circular A-102), provided that States
apply equivalent procedures for cost
accountability and audits. However,
since grants made under the State's
program are within the Act's definition
of ngeral financial assistance", the
State' § program is not exempt from the
fequirements of the Single Audit Act.

Under the definition of “financial
assistance™ in OMB Circular A-128,
audit requirements for the Department's
single family and multifamily mortgage

insurance programs apply to State and
local governments when they act as
mortgagees, The insurance contract
provides that HUD will pay in insurance
claim to a mortgagee upon the
assignment of the mortgage or
conveyance of the property to HUD after
a default. (For a definition of morigagee
under the National Housing Act, see 12
U.S.C. 1707.) This interim rule adds
provisions to 24 CFR Parts 203 and 207
to recognize that public morigagees
under the Department's single family
and multifamily mortgage insurance
programs, respectively, and their
responsibilities under 24 CFR Part 44.

There are other HUD activities
without codified regulations that are
affected by the audit requirements of the
Single Audit Act and OMB Circular A-
128. Included among these HUD program
activities are technical assistance grants
provided by the HUD Office of Policy
Development and Research and
Congregate Housing contracts to eligible
recipient governments. The primary
factor for HUD'’s determination that this
or any other uncodified activity involves
recipient government responsibilities
under the Single Audit Act will be the
definition of “financial assistance"
under section 7501(4) of the Act.

HUD is publishing this revision to Part
44, implementing the Single Audit Act
and OMB Circular A-128, as an interim
rule. The rule repeats the substantive
audit requirements of Circular A-128,
and because the OMB Circular was
published for comment in the Federal
Register (49 FR 50134, December 26,
1984) before being made effective, there
is ample justification for making this
rule effective without an additional
comment period. There does exist,
however, the possibility that public
interest might be expressed with
reference to the programs of the
Department of Housing and Urban
Development to which the rule is being
made applicable. For that reason, the
Department is inviting public comment
for a period of sixty days, and will take
these comments into account in
publishing a final rule.

V. Miscellaneous

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued by the President on
February 17, 1981. The rule does not: (1)
Have an annual effect on the economy
of $100 million or more; (2) cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local agencies or
geographic regions; or (3) have
significant adverse effect on
competition, employment, investment,

productivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. This rule
implements the significant audit
requirements in the Single Audit Act
and in OMB Circular A-128 that
supercede Attachment P of OMB
Circular A-102. It does not impose
additional audit requirements.

Consistent with the provisions of 5
U.S.C. 605 (the Regulatory Flexibility
Act), the Secretary has determined that
this rule would not have a significant
economic impact on a substantial
number of small entities, because the
audit requirements in this rule follow the
Single Audit Act and OMB Circular A-
128, The audit requirements of these
authorities apply to State and local
governments that meet certain threshold
requirements for Federal assistance. In
addition, section 19 of the OMB Circular
is intended to encourage the use of small
and minority audit firms to implement
the Act.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(c) of the National
Environmental Policy Act of 1869. The
Finding of No Significant Impact is
available for public inspection during
regular business hours at the Office of
the Rules Docket Clerk at Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street SW.,,
Washington, DC 20410.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget under the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511) and have been assigned OMB
control number 2535-0094.

This rule is listed as item number 216
in the Department’s Semiannual Agenda
of Regulations published on April 29,
1985 (50 FR 17286) under Executive
Order 12291 and the Regulatory Agenda.

The Catalog of Federal Domestic
Assistance program numbers affected
by this rule are 14.108, 14.110. 14.112,
14.115, 14.116, 14.117, 14.118, 14.120,
14.121, 14122, 14,123, 14.124, 14,125,
14.126, 14.127, 14.129, 14.134, 14.135,
14.137, 14,138, 14.139, 14.140, 14.156,
14.161, 14.162, 14.163, 14.164, 14.165,
14.166, 14.167, 14.169, 14.170, 14.172,
14.173, 14174, 14.218, 14,219, 14.221,
14.222, 14,223, 14.225, 14.227, 14.228,
14.230, 14.401, 14.550, 14.850, 14.851, and
14.852.
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List of Subjects 24 CFR Part 883 Authority: Single Audit Act of 1984 (31
24 CFR Part 44 Grant programs: housing and U.S.C. 7501-7507); sec. 7(d) of the Department

Audit requirements: non-federal
governmental entities, Reporting and
recordkeeping requirements.

24 CFR Part 111

Fair housing, Cooperative agreements,
Grant programs: housing and community
development.

24 CFR Part 203

Home improvement, Loan programs:
housing and community development,
Mortgage insurance, Solar energy.

24 CFR Part 207

Mortgage insurance, Rental housing,
Mobile home parks.

24 CFR Part 236

Low and moderate income housing,
Mortgage insurance, Rent subsidies,
Taxes, Utilities, Projects,

24 CFR Part 290

Mortgage insurance, Low and
moderate income housing.

24 CFR Part 511

Rental Rehabilitation grants,
Administrative practice and procedure,
Grant programs: housing and community
development, Low and moderate income
housing, Reporting and recordkeeping
requirements.

24 CFR Part 570

Community development block grants,
Grant programs: housing and community
development, Loan programs; housing
and community development, Low and
moderate income housing, New
communities, Pockets of poverty, Small
cities. !

24 CFR Part 850

Grant programs: housing and
community development, Relocation
assistance, Rental housing, Low and
moderate income housing, Cooperatives.

24 CFR Part 880

Grant programs: housing and
community development, Rent
subsidies, Low and moderate income
housing, New construction.

24 CFR Part 881

Grant programs; housing and
community development, Rent
subsidies, Low and moderate income
housing.

24 CFR Part 882

Grant programs: housing and
community development, Housing,
Mobile homes, Rent subsidies, Low and
moderate income housing.

community development, Rent
subsidies, New construction and
substantial rehabilitation, Low and
moderate income housing.

24 CFR Part 884

Grant programs: housing and
community development, Rent
subsidies, Rural areas, Low and
moderate income housing.

24 CFR Part 886

Grant programs: housing and
community development, Low and
moderate income housing, Rent
subsidies.

24 CFR Part 941

Loan programs: housing and
community development, Public
housing, Prototype costs, Cooperative
agreements, Turnkey.

24 CFR Part 968

Loan programs: housing and
community development, Public
housing, Reporting and recordkeeping
requirements, Substantial rehabilitation.

24 CFR Part 990

Grant programs: housing and
community development, Low and
moderate income housing, Public
housing.

Accordingly, the Department of
Housing and Urban Development (HUD)
amends Title 24, Code of Federal
Regulations as follows:

1. Title 24, Part 44 is revised to read as
follows:

PART 44—NON-FEDERAL
GOVERNMENTAL AUDIT
REQUIREMENTS

Sec.
441 Purpose.
44.2 Definitions.
44.3 Scope of audit.
444 Frequency of audit,
445 Internal control and compliance
reviews.
44.6 Subrecipients.
44.7 Relationship to other audit
requirements.
44.8 Cognizant agency responsibilities.
44.9 Illlegal acts or irregularities.
4410 Audit reports.
4411  Audit resolution.
4412 Audit workpapers and reports,
4413  Audit costs.
4414 Sanctions.
4415 Auditor selection.
4416 Small and minority audit firms.
4417 Reporting.
4418 HUD audits,
Appendix to Part 44—Definition of Major

Program as provided in the Single Audit Act
of 1884,

of Housing and Urban Development Act (42
U.S.C. 3535(d)).

§44.1 Purpose.

(a) This part implements the general
audit requirements for recipient
organizations in OMB Circular A-128
“Audits of State and local
governments." The OMB Circular was
issued under the Single Audit Act of
1984, 31 U.S.C. 7501-7507. OMB Circular
A-128 supersedes Attachment P, “Audit
requirements," of Circular A-102,
“Uniform requirements for grants to
State and local governments.”

(1) This part repeats all substantive
audit requirements in OMB Circular A-
128. If any of the substantive audit
requirements in OMB Circular A-128 are
revised in the future, HUD shall
promuigate regulations to conform this
part to those revisions.

(2) The difference between the
language of this part and of OMB
Circular A-128 generally reflects only
the substitution of certain terms and
phrases reflecting the implementation of
the Circular into the codification for
HUD regulations. For example, in
certain sections of this part, references
to “Federal agencies" in the Circular
have been changed to "HUD" and
references to “this Circular” are
replaced with “OMB Circular A-128".

(b) The Single Audit Act requires
State or local governments that receive
$100,000 or more a year in Federal funds
to have an audit made for that year.
Section 7505 of the Act requires the
Director of the Office of Management
and Budget (OMB) to prescribe policies,
procedures and guidelines to implement
the Act. It specifies that OMB shall
designate “cognizant" Federal agencies,
determine criteria for making
appropriate charges to Federal programs
for the cost of audits, and provide
procedures to assure that small firms or
firms owned and controlled by
disadvantage individuals have the
opportunity to participate in contracis
for single audits,

(¢) Concerning the applicability of the
audit requirements of the Single Audi
Act, the Act requires:

(1) State or local governments that
receive $100,000 or more a year in
Federal financial assistance shall have
an audit conducted in accordance with
the Act's requirements;

(2) State or local governments thal
receive between $25,000 and $100,000 &
year shall have an audit conducted in
accordance with the Act's requirements.
or in accordance with Federal laws and
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regulations governing the programs they
participate in; and

(3) State or local governments that
receive less than $25,000 a year shall be
exemp! from compliance with the Act
and other Federal audit requirements,
These State and local governments shall
comply with audit requirements
prescribed by State or local law or
regulation.

(d) The Act does not exemp! State or
local governments from maintaining
records of Federal financial assistance
or from providing access to such records
to Federal agencies, as provided in
Federal law or in OMB Circular A-102.

(e) The Act is applicable to State and
local governments with respect to any
fiscal year that begins after December
31, 1984,

§44.2 Definitions.

"Cognizant agency” means the
Federal agency assigned by OMB to
carry out the responsibilities described
in this part, which incorporates OMB
Circular A-128. :

"Federal financial assistance” means

assistance provided by a Federal agency -

in the form of grants, contracts,
cooperative agreements, loans, loan
guaranlees, property, interest subsidies,
insurance, or direct appropriations, but
does not include direct Federal cash
assistance to individuals. It includes
awards received directly from Federal
agencies, or indirectly through other
units of State and local governments,

“Federal agency" has the same
meaning as the term “agency” in section
551(1) of Title 5, United States Code.

"Generally accepted accounting
principles” has the meaning specified in
the generally accepted government
auditing standards.

“Generally accepted government
auditing standards” means the
Smnda_nds For Audit of Government
Organizations, Programs, Activities, and
Functions, developed by the Comptroller
General, dated February 27, 1981,

"HUD" means the Department of
Housing and Urban Development.

"Independent auditor” means:

(1) A State or local government
auditor who meets the independence
standards specified in generally
accepted government auditing
standards; or

(2) A public accountant who meets
sush independence standards,

Indian tribe” means any Indian tribe,
band, nation, or other organized group
JOr community, including any Alaskan
Native village or regional or village
corporation (as defined in, or
oslgblished under, the Alaskan Native
Clmma. Settlement Act) that is
recognized by the United States as

eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

“Internal controls” means the plan of
organization and methods and
procedures adopted by management to
ensure that:

(1) Resource use is consistent with
laws, regulations, and policies;

(2) Resources are safeguarded against
waste, loss, and misuse; and

(3) Reliable data are obtained,
maintained, and fairly disclosed in
reports.

“Local government” means any unit of
local government within a State,
including a county, a borough,
municipality, city, town, township,
parish, local public authority, special
district, school district, intrastate
district, council of governments, and any
other instrumentality of local
government.

“Major Federal Assistance Program"
is defined in the Appendix to this part.

“Public accountants” means those
individuals who meet the qualification
standards included in generally
accepted government auditing standards
for personnel performing government
audits.

“State” means any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands, any
instrumentality thereof, and any multi-
State, regional, or interstate entity that
has governmental functions and any
Indian tribe.

“Subrecipien!’ means any person or
government department, agency, or
establishment that receives Federal
financial assistance through a State or
local government, but does not include
an individual that is a beneficiary of
such assistance. A subrecipient may
also be a direct recipient of Federal
financial assistance.

§44.3 Scope of audit.

(a) The audit shall be made by an
independent auditor in accordance with
generally accepted government auditing
standards covering financial and
compliance audits.

(b) The audit shall cover the entire
operations of a State or local
government or, at the option of that
government, it may cover departments,
agencies or establishments that
received, expended, or otherwise
administered Federal financial
assistance during the year. However, if
a State or local government receives
$25,000 or more in General Revenue

Sharing Funds in a fiscal year, it shall
have an audit of its entire operations. A
series of audits of individual
departments, agencies, and
establishments for the same fiscal year
may be considered a single audit.

(c) Public hospitals and public
colleges and universities may be
excluded from State and local audits
and from the requirements of this part.
However, if such entities are excluded,
audits of these entities shall be made in
accordance with statutory requirements
and the provisions of Circular A-110,
“Uniform requirements for grants to
universities, hospitals, and other
nonprofit organizations."

(d) The auditor shall determine
whether:

(1) The financial statements of the
government, department, agency or
establishment present fairly its financial
position and the results of its financial
operations in accordance with generally
accepted accounting principles;

(2) The organization has internal
accounting and other control systems to
provide reasonable assurance that it is
managing Federal financial assistance
programs in compliance with applicable
laws and regulations; and

(3) The organization has complied
with laws and regulations that may have
a material effect on its financial
statements and on each major Federal
assistance program.

§44.4 Frequency of audit.

Audits shall be made annually unless
the State or local government has
adopted, by January 1, 1887, a
constitutional or statutory requirement
for less frequent audits, For those
governments, the cognizant agency shall
permit biennial audits, covering both
years, if the government so requests, It
shall also honor requests for biennial
audits by governments that have an
administrative policy calling for audits
less frequent than annual, but only for
fiscal years beginning before January 1,
1987.

§44.5 Internal control and compliance
reviews. :

The independent auditor shall
determine and report on whether the
organization has internal control
systems to provide reasonable
assurance that it is managing Federal
assistance programs in compliance with
applicable laws and regulations.

(8) Internal control review. In order to
provide the above-described assurance,
the auditor shall conduct a study and
evaluation of internal control systems
used in administering Federal assistance
programs. The study and evaluation
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shall be made whether or not the auditor
intends to place reliance on such
systems. As part of this review, the
auditor shall:

(1) Test whether these internal control
systems are functioning in accordance
with prescribed procedures, and

(2) Examine the recipient’s system for
monitoring subrecipients and obtaining
and acting on subrecipient audit reports.

{b) Compliance review. The auditor
shall determine whether the
organization has complied with laws
and regulations that may have a
material effect on each major Federal
assistance program.

(1) In order to determine which major
programs are to be tested for
compliance, State and local
governments shall identify in their
accounts all Federal funds received and
expended and the programs under
which they were received. This shall
include funds received directly from
Federal agencies and through other
State and local governments.

(2) The review shall include the
selection and testing of a representative
number of charges from each major
Federal assistance program. The
selection and testing of transactions
shall be based on the auditor's
professional judgment considering such
factors as the amount of expenditures
for the program and the individual
awards; the newness of the program or
changes in its conditions; prior
experience with the program,
particularly as revealed in audits and
other evaluations (e.g., inspections,
program reviews); the extent to which
the program is carried out through
subrecipients; the extent to which the
program contracts for goods or services;
the level to which the program is
already subject to program reviews or
other forms of independent oversight;
the adequacy of the controls for
ensuring compliance; the expectation of
adherence or lack of adherence to the
applicable laws and regulations; and the
potential impact of adverse findings.

(i) In making the test of transactions,
the auditor shall determine whether the
amounts reported as expenditures were
for allowable services or benefits, and
whether the records show that those
who received services or benefits were
eligible to receive them,

(ii) In addition to transaction testing,
the auditor shall determine whether
matching requirements, levels of effort
and earmaking limitations were met;
whether Federal financial reports and
claims for advances and
reimbursements contain information
that is supported by the books and
records from which the basic financial
statements have been prepared; and

whether amounts claimed or used for
matching were determined in
accordance with OMB Circular A-87,
*Cost principles for State and local
governments,” and Attachment F of
OMB Circular A-102.

(iii) The principal compliance
requirements of the largest Federal aid
programs may be ascertained by
referring to the Compliance Supplement
for Single Audits of State and Local
Governments, issued by OMB and
available from the Government Printing
Office. For those programs not covered
in the Compliance Supplement, the
auditor may ascertain compliance
requirements by researching the
statutes, regulations, and agreements
governing individual programs.

(3) Transactions related to other
Federal assistance programs that are
selected in connection with
examinations of financial statements
and evaluations of internal controls
shall be tested for compliance with
Federal laws and regulations that apply
to such transactions.

{Approved by the Office of Management and
Budget under OMB control number 2535~
0094},

§446 Subrecipients.

State and local governments that
receive Federal financial assistance and
provide $25,000 or more of it in a fiscal
year to a subrecipient shall:

{a) Determine whether State or local
subrecipients have met the audit
requirements of this part and whether
subrecipients covered by OMB Circular
A-110, "Uniform requirements for grants
to universities, hospitals, and other
nonprofit organizations,” have met those
requirements;

(b) Determine whether the
subrecipient spent Federal assistance
funds provided in accordance with
applicable laws and regulations. This
may be accomplished by reviewing an
audit of the subrecipient made in
accordance with this part, Circular A-
110, or through other means (e.g.,
program reviews) if the subrecipient has
not yet had such an audit;

(c) Ensure that appropriate corrective
action is taken within six months after
receip! of the audit report in instances of
noncompliance with Federal laws and
regulations;

(d) Consider whether subrecipient
audits necessitate adjustment of the
recipient’s own records; and

(e) Require each subrecipient to
permit independent auditors to have
access to the records and financial
statements as necessary to comply with
this part.

§44.7 Relationship to other audit
requirements.

(a) The Single Audit Act provides that
an audit made in accordance with OMB
Circular A-128 shall be in lieu of any
financial or financial compliance audit
required under individual Federal
assistance programs. To the extent that
a single audit provides HUD with
information and assurances the
Department needs to carry oul its
overall program responsibilities, such
information shall be used. However, any
additional audits that are necessary to
carry out responsibilities under Federal
law and regulation shall be planned and
carried out in such a manner as to avoid
duplication.

{b) HUD audit requirements in this
part do not limit the authority of the
Department to conduct or contrac! for
audits and evaluations of Federal
financial assistance programs, nor do
these audit requirements limit the
authority of the HUD Inspector General
or other Federal audit officials.

(¢) HUD audit requirements in this
part do not authorize any State or local
government or subrecipient thereof to
constrain HUD in any manner, from
carrying out additional audits.

(d) If HUD conducts or contracts for
audits in addition to the audits
conducted by recipients under this part,
the Department shall, consistent with
other applicable laws and regulations,
arrange for funding the cost of such
additional audits.

§44.8 Cognizant agency responsibilities.

(a) The Single Audit Act provides for
cognizant Federal agencies to oversec
the implementation of this part. OMB
will assign cognizant agencies for States
and their subdivisions, and for larger
local governments and their
subdivisions. HUD may participate with
an assigned cognizant agency, in order
to fulfill the cognizant responsibilities.
Smaller governments not assigned &
cognizant agency will be under the
general oversight of the Federal agency
that provides them the most funds.
whether directly or indirectly.

(b) If HUD is designated as &
cognizant agency, it will:

(1) Ensure that audits are made and
reports are received in a timely manner
and in accordance with audit
requirements of this part.

(2) Provide technical advice and
liaison to State and local governments
and independent auditors.

(3) Obtain or make quality control
reviews of selected audits made by nom
Federal audit organizations, and provide
the results, when appropriate, to other
interested organizations.
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(4) Promptly inform other affected
Federal agencies and appropriate
Federal law enforcement officials of any
reported illegal acts or irregularities.
They should also inform State or local
law enforcement and prosecuting
authorities, if not advised by the
recipient, of any violation of law within
their jurisdiction,

(5) Advise the recipient of audits that
have been found not to have met the
requirements in this part. In such
instances, the recipient will be expected
to work with the auditor to take
corrective action. If corrective action is
not taken, HUD shall notify the recipient
and Federal awarding agencies of the
facts and make recommendations for
follow-up action. Major inadequacies or
repetitive substandard performance of
independent auditors shall be referred
to appropriate professional bodies for
disciplinary action.

(8) Coordinate, to the extent
practicable, audits made by or for
Federal agencies that are in addition to
the audits conducted under this part, so
that the additional audits build upon
such audits.

(7) Oversee the resolution of audit
findings that affect the programs of more
than one agency.

§44.9 lllegal acts or irregularities..

If the auditor becomes aware of illegal
acts or other irregularities, prompt
notice shall be given to recipient
management officials above the level of
involvement. The recipient, in turn, shall
promptly notify the cognizant agency of
the illegal acts or irregularities and of
proposed and actual actions, if any.
Illegal acts and irregularities include
such matters as conflicts of interest,
falsification of records or reports, and

misappropriations of funds or other
assets.

§44.10 Audit reports.

(a) Audit reports shall be prepared at
the completion of the audit. The audit
report shall state that the audit was
made in accordance with the provisions
of HUD requirements at 24 CFR Part 44,
The report shall be made up of at least:

(1) The auditor's report on financial
statements and on a schedule of Federal
assistance; the financial statements; and
a schgdule of Federal assistance,
showing the total expenditures for each
Federal assistance program as identified
in the Catalog of Federal Domestic
Assistance. Federal programs or grants
that have not been assigned a catalog
number shall be identified under the
Caption “other Federal assistance.”

(2) The auditor's report on the study
and evaluation of internal control
Systems must identify the organization's

significant internal accounting controls,
and those controls designed to provide
reasonable assurance that Federal
programs are being managed in
compliance with laws and regulations. It
must also identify the controls that were
evaluated, the controls that were not
evaluated, and the material weaknesses
identified as a result of the evaluation.

(3) The auditor's report on compliance
containing;

(i) A statement of positive assurance
with respect to those items tested for
compliance, including compliance with
law and regulations pertaining to
financial reports and claims for
advances and reimbursements;

(if) Negative assurance on those items
not tested;

(iii) A summary of all instances of
noncompliance; and

(iv) An identification of total amounts
questioned, if any, for each Federal
assistance award, as a result of
noncompliance.

(b) The three parts of the audit report
may be bound into a single report, or
presented at the same time as separate
documents.

(c) All fraud, abuse, or illegal acts or
indications of such acts, including all
questioned costs found as the result of
these acts that auditors become aware
of, should normally be covered in a
separate written report submitted in
accordance with paragraph (f).

(d) In addition to the audit report, the
recipient shall provide comments on the
findings and recommendations in the
report, including a plan for corrective
action taken or planned and comments
on the status of corrective actions taken
on prior findings. If corrective action is
not necessary, a statement describing
the reason it is not should accompany
the audit report.

(e) The reports shall be made
available by the State or local
government for public inspection within
30 days after the completion of the
audit.

(f) In accordance with generally
accepted government audit standards,
reports shall be submitted by the auditor
to the organization audited and to those
requiring or arranging for the audit. In
addition, the recipient shall submit
copies of the reports to each Federal
department or agency that provided
Federal assistance funds to the
recipient. Subrecipients shall submit
copies to recipients that provided them
Federal assistance funds. The reports
shall be sent within 30 days after the
completion of the audit, but no later
than one year after the end of the audit
period, unless a longer period is agreed
to with the cognizant agency.

(g) Recipients of more than $100,000 in
Federal funds shall submit one copy of
the audit report, within 30 days after
issuance, to a central clearing house,
designated by OMB. The clearing house
will keep completed audits on file and
follow up with State and local
governments that have not submitted
required audit reports,

(h) Recipients shall keep audit reports
on file for three years after their
issuance.

(Approved by the Office of Management and
Budget under OMB control number 2535~
0094.)

§44.11  Audit resolution.

(a) As described in § 44.8, the
cognizant agency shall be responsible
for monitoring the resolution of audit
findings that affect the programs of more
than one Federal agency. Resolution of
findings that relate to the programs of a
single Federal agency will be the
responsibility of the recipient and that
agency. Alternative arrangements may
be made on a case-by-case basis by
agreement among the agencies
concerned.

(b) Resolution shall be made within
six months after receipt of the report by
the Federal departments and agencies.
Corrective action should proceed as
rapidly as possible.

§44.12 Audit workpapers and reports.

Workpapers and reports shall be
retained for a minimum of three years
from the date of the audit report, unless
the auditor is notified in writing by the
cognizant agency to extend the retention
period. Audit workpapers shall be made
available upon request to the cognizant
agency or its designee or the General
Accounting Office, at the completion of
the audit.

(Approved by the Office of Management and
Budget under OMB control number 2535~
0094.)

§44.13 Audit costs,

The cost of audits made in accordance
with the audit requirements of this part
are allowable charges to Federal
assistance programs.

(a) The charges may be considered a
direct cost or an allocated indirect cost,
determined in accordance with the
provisions of OMB Circular A-87, “Cost
principles for State and local
governments."

(b) Generally, the percentage of costs
charged to Federal assistance programs
for a single audit shall not exceed the
percentage that Federal funds expended
represent of total funds expended by the
recipient during the fiscal year. The
percentage may be exceeded, however,
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if appropriate documentation
demonstrates higher actual cost.

§ 44.14 Sanctions.

No cost may be charged to Federal
assistance programs for audits that are
required by this part, but are not
conducted in accordance with the audit
requirements of this part, In case of a
recipient’s eontinued inability or
unwillingness to have a proper audit,
Federal agencies shall consider other
appropriate sanctions, including:

(a) Withholding a percentage of
assistance payments until the audit is
completed satisfactorily;

(b) Witholding or disallowing
overhead costs; and

(c) Suspending the Federal assistance
agreement until the audit is made.

§44.15 Auditor selection.

In arranging for audit services, State
and local governments shall follow the
procurement standards prescribed by
Attachment O of OMB Circular A-102,
“Uniform requirements for grants to
State and local governments.” The
standards provide that, while recipients
are encouraged to enter into
intergovernmental agreements for audit
and other services, analysis should be
made to determine whether it would be
more economical to purchase the
services from private firms. In instances
where use of such intergovernmental
agreements are required by a State
statute (e.g., audit services) the State
statute will take precedence.

§ 44.16 Small and minority audit firms,

Small audit firms, and audit firms
owned and controlled by socially and
economically disadvantaged
individuals, shall have the maximum
practicable opportunity to participate in
contracts awarded to fulfill the audit
requirements of this part. (As used in
this section, the term “small audit firms"
includes the term “audit firms controlled
by socially and economically
disadvantage individuals",) Recipients
of Federal assistance shall take the
following steps to further this goal:

(a) Assure that small audit firms are
used to the fullest extent practicable;

(b) Make information on forthcoming
opportunities available to, and arrange
time schedules for the audit so as to
encourage and facilitate participation
by, small audit firms;

(c) Consider in the contract process
whether firms competing for larger
audits intend to subcontract with small
audit firms;

(d) Encourage contracting with small
audit firms that have traditionally
audited government programs and, in
cases where this is not possible, assure

that these firms are given consideration
for audit subcontracting opportunities;

(e) Encourage contracting with
consortiums of small audit firms when a
contract is too large for an individual
small firm; and

(f) Use the services and assistance, as
appropriate, of the Small Business
Administration in the solicitation and
utilization of small audit firms.

§ 44.17 Reporting.

HUD shall report to the Director of
OMB on or before March 1, 1987, and
annually thereafter, on the effectiveness
of State and local governments in
carrying out the requirements of the
OMB Circular. The report shall identify
each State or local government or Indian
tribe that, in the opinion of HUD, has
failed to comply with OMB Circular or
with this part.

§44.18 HUD audits.

(@) The Secretary of HUD or the
Secretary's authorized representative
shall have access to all books, accounts,
records, reports, files and other papers
or property of a recipient organization
pertaining to Federal assistance
supplied by HUD to the recipient
organization, for the purpose of making
specific suveys, audits, examinations,
excerpts and transcripts.

Appendix to Part 44—Definition of Major
I‘l'ogl'amf as Provided in the Single Audit Act
of 1984

“Major Federal Assistance Program,” for
State and local governments having Federal
assistance expenditures between $100,000
and $100 million dollars, means any program
for which Federal expenditures during the
applicable year exceed the larger of $300,000,
or 3 percent of such total expenditures.

Where total expenditures of Federal
assistance exceed $100 million, the following
criteria apply:

Total expencitures of Federal financial
assistance for all programs

Moro than—

But less than—

PART 111—FAIR HOUSING
ASSISTANCE PROGRAM

2. The authority citation for 24 CFR
Part 111 is revised to read as set forth
below, and any authority citation
following any section in Part 111 is
removed:

Authority: Title VIII of the Civil Rights Act
of 1968 (42 U.S.C. 3601-19); sec. 7(d) of the
Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

3. In § 111.108, a new paragraph (d) is
added, to read as follows:
§111.108 Program administration.

(d) All State and local agencies that
receive financial assistance under the
Fair Housing Assistance Program shall

conduct audits in accordance with 24
CFR Part 44,

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

4. The authority citation for 24 CFR
Part 203 continues to read as follows:

Authority: Sections 203 and 211 of the
National Housing Act (12 U.S.C. 1709 and
1715b); sec. 7(d) of the Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

5. In § 203.7, a new paragraph (c) is
added, to read as follows:

§203.7 Governmental institutions and
national mortgage

(c) Since the insuring of mortgage
notes or other evidence of indebledness
under the National Housing Act
constitutes “financial assistance” for
purposes of audit requirements set out
in 24 CFR Part 44, State and local
governments (as defined in § 44.2) that
receive mortgage insurance as
mortgagees shall conduct audits in
accordance with HUD audit
requirements at 24 CFR Part 44.

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

6. The authority citation for 24 CFR
Part 207 continues to read as follows:
Authority: Sections 207 and 211 of the
National Housing Act (12 U.S.C. 1713 and

1715b); sec. 7(d) of the Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

7. A new undesignated center heading
and § 207.250 are added, to read as
follows:

Subpart A—Eligibility Requirements

Audit Requirements

§ 207.250 Audit requirements for State
and local govor'nm«m as mortgagees.
Since the insuring of mortgage notes
or other evidence of indebtedness under
the National Housing Act constitutes
“financial assistance" for purposes of
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audit requirements set out in 24 CFR
Part 44, State and local governments (as
defined in § 44.2) that receive mortgage
insurance as mortgagees shall conduct
audits in accordance with HUD audit
requirements al 24 CFR Part 44.

PART 236—MORTGAGE INSURANCE
AND INTEREST REDUCTION
PAYMENTS FOR RENTAL PROJECTS

8. The authority citation for 24 CFR
Part 236 continues to read as follows:

Authority: Secs. 211 and 236, National
Housing Act (12 U.S.C. 1715b and 17152-1);
sec. 7(d) of the Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

9. A new Subpart E of 24 CFR Part 236
and § 236.901 are added, to read as
follows:

Subpart E—~Audit of State and Local
Governments

§236.901 Audit.

Where a State or local government
receives interest reduction payments
under § 236(b) of the National Housing
Acl, it shall conduct audits in
accordance with HUD audit
requirements at 24 CFR Part 44,

PART 290—MANAGEMENT AND
DISPOSITION OF HUD-OWNED
MULTIFAMILY HOUSING PROJECTS

10, The authority citation for 24 CFR
Part 290 is revised to read as set forth
below, and any authority citation
following any section in Part 290 is
removed:

Authority: Secs. 202, 203, and 204, Housing
and Community Development Amendments
of 1978 (12 U.S.C. 17152-1b, 1701z-11, and
17012-12); secs, 207 and 211, National Housing
Act (12 U.S.C. 1713 and 1715b); sec. 7(d),
Department of HUD Act (42 U.S.C. 3535(d)).

11. A new § 290.9 is added, to read as
follows:

§280.9 State and Local Government
Audits,

Where State or local governments
receive financial assistance as defined
in 24 CFR 44.2, audits shall be conducted
in accordance with HUD audit
requirements at 24 CFR Part 44.

PART 511—RENTAL REHABILITATION
GRANT PROGRAM

12. The authority citation for 24 CFR
Part 511 is revised to read as set forth
below, and any authority citation
following any section in Part 511 is
removed:

Authority: Section 17 of the United States
Housing Act of 1037 (42 U.S.C. 14370); sec.
7{d) of the Department of Housing and Urban
Development Act (42 US.C. 3535(d)).

13. In § 511.73, paragraph (b) is
revised to read as follows:

§511,73 Audit.

(b) Audit. The financial management
systems used by local governments as
grantees and, where applicable, State
recipients shall provide for audits in
accordance with 24 CFR Part 44,

PART 570—COMMUNITY
DEVELOPMENT BLOCK GRANTS

14. The authority citation for 24 CFR
Part 570 is revised to read as set forth
below, and any authority citation
following any section in Part 570 is
removed.

Authority: Title 1 of the Housing and
Community Development Act of 1974 (42
U.8.C. 5301-5320); sec. 7(d) of the Department
of Housing and Urban Development Act {42
U.S.C. 3535(d)).

15. In § 570.496, a new paragraph (g) is
added, to read as follows:

§570.496 Program requirements.

(8) Audits. Where States and units of
general local government receive
financial assistance under this part, the
audit requirements in 24 CFR Part 44
shall apply.

16. In § 570.508, paragraph (b) is
revised to read as follows:

§570.509 Audit.

(b) The recipient financial
management systems shall provide for
audits to be made by the recipient or at
its direction, in accordance with 24 CFR
Part 44. Where audit reports have been
completed in accordance with § 44.10,
these reports shall be used in
conjunction with the performance
review procedures of § 570.909.

PART 850—HOUSING DEVELOPMENT
GRANTS

17, The authority citation for 24 CFR
Part 850 is revised to read as set forth
below, and any authority citation
following any section in Part 850 is
removed:

Authority: Section 17 of the United States
Housing Act of 1837 (42 U.S.C. 14370); sec.
7(d) of the Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

18. Section 850.73 is revised to read as
follows:

§850.73 Audit.

(b) Grantee audits. The grantee’s
financial management system shall
provide for audits to be conducted by
the grantee or at its direction, in

accordance with audit requirements in
24 CFR Part 44. Audit reports will be
used in conjunction with the
performance review procedures of

§ 850.101.

PART 880—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR NEW CONSTRUCTION

19. The authority citation for 24 CFR
Part 880 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1937 (42 U.S.C, 1437a,
1437¢, and 1437f); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d)).

20. A new § 880.211 is added, to read
as follows:

§880.211 Audit.

Where a State or local government is
the eligible owner of a project or a
contract administrator under § 880.505
receiving financial assistance under this
part, the audit requirements in 24 CFR
Part 44 shall apply.

PART 881—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR SUBSTANTIAL REHABILITATION

21. The authority citation for 24 CFR
Part 881 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1837 (42 U.S.C. 1437a,
1437¢, and 1437f); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.8.C. 3535(d)).

22. A new § 881.211 is added, to read
as follows:

§881.211 Audit.

Where a State or local government is
the eligible owner of a project or a
contract administrator under § 881.505
receiving financial assistance under this
part, the audit requirements in 24 CFR
Part 44 shall apply.

PART 882—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM—
EXISTING HOUSING

23, The authority citation for 24 CFR
Part 882 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1837 (42 U.S.C. 14574,
1437¢, and 1437f); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d)).

24. Section 882.124 is added, to read
as follows:
§882.124 Audit.

PHA s receiving financial assistance
under this part are subject to audit
requirements in 24 CFR Part 44.
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PART 883—SECTION 8 HOUSING §886.336 Audit. §990.117 Audit.

ASSISTANCE PAYMENTS PROGRAM— Where a State or local government is PHAs that receive financial assistance
STATE HOUSING AGENCIES the eligible owner of a project receiving  under this part shall comply with audit

25. The authority citation for 24 CFR
Part 883 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1937 (42 U.S.C. 1437a,
1437¢, and 1437{); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d)).

26. A new § 883.313 is added, to read
as follows:

§883.313 Audit.

Where housing assistance under the
section 8 Program is provided for
projects developed by State agencies,
these agencies shall follow audit
requirements in 24 CFR Part 44.

PART 884—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM,
NEW CONSTRUCTION SET-ASIDE FOR
SECTION 515 RURAL RENTAL
HOUSING PROJECTS

27. The authority citation for 24 CFR
Part 884 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1937 (42 U.S,C. 1437a,
1437¢, and 1437f); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d)).

28. A new § 884.124 is added, to read
as follows:

§884.124 Audit.

Where a State or local government is
the eligible owner of a project, orisa
contract administrator under §§ 884.119
or 884.120, receiving financial assistance
under this part, the audil requirements
in 24 CFR Part 44 shall apply.

PART 886— HOUSING ASSISTANCE
PAYMENTS PROGRAM—SPECIAL
ALLOCATION

29, The authority citation for 24 CFR
Part 886 continues to read as follows:

Authority: Sections 3, 5, and 8 of the United
States Housing Act of 1937 (42 U.S.C. 1437a,
1437¢, and 1437f); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.8.C. 3535(d)).

30. A new § 886.131 is added, to read
as follows:

§886.,131 Audit.

Where a State or local government is
the eligible owner of a project, oris a
contract administrator under § 886.120,
receiving financial assistance under this
part, the audit requirements in 24 CFR
Part 44 shall apply.

31. A new § 886.336 is added, to read
as follows:

financial assistance under this part, the
audit requirements in 24 CFR Part 44
shall apply.

PART 941—PUBLIC HOUSING
DEVELOPMENT

32. The authority citation for 24 CFR
Part 941 is revised to read as set forth
below, and any authority citation
following any section in Part 941 is
removed:

Authority: Sections 4, 5, and 9 of the United
States Housing Act of 1937 (42 U.S.C. 1437b,
1437c, and 1437g); sec. 7(d) of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d)).

33. A new § 941.209 is added, to read
as follows:

§941.209 Audit.

All PHAS that receive funds under
this part for the development of lower-
income housing shall comply with audit
requirements in 24 CFR Part 44.

PART 968—COMPREHENSIVE
IMPROVEMENT ASSISTANCE
PROGRAM

34. The authority citation for 24 CFR
Part 968 is revised to read as set forth
below, and any authority citation
following any section in Part 968 is
removed:

Authority. Sections 5 and 14 of the United
States Housing Act of 1837 (42 U.S.C. 1437¢
and 14371); sec. 7(d) of the Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

35. Section 968.9 is revised to read as
follows:

§968.9 Other program requirements.

(j) Audits. PHASs that receive financial
assistance under this part shall comply
with audit requirements in 24 CFR Part
44.

PART 990—ANNUAL CONTRIBUTIONS
FOR OPERATING SUBSIDIES

36. The authority citation for 24 CFR
Part 990 continues to read as follows;

Authority: Section 9 of the United States
Housing Act of 1937 (42 U.S.C. 1437g); sec.
7(d) of the Department of Housing and Urban
Development Act (42 U.S.C. 3535[d)).

§5 990.104, 990.105 and 990.108 [Amended]
37. 24 CFR Part 990 is amended by
removing “biennial” from §§ 990.104(a),
990.105(a)(2), and 990.108(a).
38. A new § 990.117 is added, to read
as follows:

requirements in 24 CFR Part 44.
Dated: September 20, 1985,

John J. Knapp,

Acting Secretary.

{FR Doc. 85-23058 Filed 9-26-85; 8:45 am|

BILLING CODE 4210-32-M

24 CFR Parts 215, 236, 813, 880, 881,
883, 884 and 913

[Docket No. R-85-1246; FR-2052)

Technical Amendments to Definition
of Income

AGENCY: Office of the Secretary, (HUD).
ACTION: Final rule,

SUMMARY: This rule implements section
102(b)(3) of the Housing and Community
Development Technical Amendments
Act of 1984 (*'1984 technical
amendments”), which added a
deduction from income for certain
handicapped assistance expenses in the
determination of an assisted family's
adjusted income. This rule also
implements section 102(b)(9) of the 1984
technical amendments, which extended
eligibility for the Housing Voucher
program, administered under section
8(o) of the United States Housing Act of
1937 (“1937 Act”), to families with
incomes equal to or above 50 percent of
area median income if their incomes are
not above 80 percent of area median
income and they are displaced by Rental
Rehabilitation program activities. Other
minor changes are made to 24 CFR Parts
215, 236, 813 and 913, which prescribed
the definition of Annual Income and
Adjusted Income used in determining
rental payments of tenants in the Rent
Supplement, Section 236, Section 8 and
Public Housing programs, and to Parts
880, 881, 883 and 884 with respect to
adjustment of utility allowances.
EFFECTIVE DATE: November 1, 1985,
except for amendments to § 913.102 and
913.108, which will become effective
upon subsequent notice in the Federal

Register.

FOR FURTHER INFORMATION CONTACT:
For Rent Supplement, Section 238, and
Section 8 programs administered under
24 CFR Parts 880, 881 and 883-886—
James ]. Tahash, Director, Program
Planning Division, Office of Multifamily
Managment, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, D.C. 20410, telephone
(202) 426-3944; for Section 8 programs
administered under 24 CFR Part 882
(Existing Housing, Moderate
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Rehabilitation and the Housing Voucher
Demonstration Program) and for public
and Indian Housing programs—Edward
Whipple, Chief, Rental and Occupancy
Branch, Office of Public and Indian
Housing, telephone (202) 426-0744.
(These are not toll-free telephone
numbers.)

SUPPLEMENTARY INFORMATION:

1. Handicapped Assistance Expenses

Section 102(b)(3) of the 1984 technical
amendments amended the definition of
adjusted income found in section 3 of
the 1937 Act, which governs the Section
& and Public Housing programs and
which is being applied administratively
by HUD to the Rent Supplement and
Section 236 programs for the sake of
uniformity. The amendment expanded
the deduction for elderly families for
medical expenses to include
handicapped assistance expenses and
applied the deduction for handicapped
assistance expenses to nonelderly
families as well. The revised statute
permits a deduction calculated as
follows:

(c) the amount by which the aggregate of
the following expenses of the family exceeds
3 percent of annual family income: (i) medical
expenses for any elderly family; and (ii)
reasonable attendant care and auxiliary
apparatus expenses for each handicapped
member of any family, to the extent
necessary lo enable any member of such
family (including such handicapped member)
to be employed.

This rule amends the definition
sections of Parts 215, 236, 813 and 913 to
add a definition of Handicapped
Assistance Expenses and to revise the
definition of Adjusted Income to allow a
deduction for Handicapped Assistance
Expenses. The statute provides that the
combination of Handicapped Assistance
Expenses and Medical Expenses is to be
deducted only to the extent this total
exceeds three percent of income. For
Elderly families, the rule applies the
threshold to the combined total of
Medical and Handicapped Assistance
Expenses. For nonelderly families, such
us a family with a handicapped member
who is neither the head of household or
spouse, the rule applies the three
percent threshold to the Handicapped
Assistance Expenses only, since such
families are ineligible for a deduction of
Medical Expenses.

Under the income definition rules for
the Section 8 and Public Housing
programs before their revision in May
1984, expenses for attendant care for
handicapped or disabled family
members were permitted as medical
expenses, or (in the Section 8 program)
as unusual expenses, or (in the Public
Housing program) as expenses for care

of an incapacitated family member.
When attendant care expenses were
deducted as unusual expenses or as care
for an incapacitated family member, the
expenses were permitted to be deducted
to the extent of the employment income
derived by the family member who was
thereby relieved of attendant care
responsibilities. This rule preserves that
limitation.

Although the statute specifically
addresses the deduction of certain
expenses for each “handicapped"”
member of a family, the rule extends the
definition of Handicapped Assistance
Expense to cover those expenses for
each "disabled” member of a family,
also. The definitions of Disabled Person
and Handicapped Person, as used by
HUD in, for example, 24 CFR Parts 813
and 913, are effectively prescribed by
section 3 of the 1937 Act. A Disabled
Person is a person who is “under a
disability as defined in section 223 of
the Social Security Act or in section 102
of the Developmental Disabilities
Service and Facilities Construction
Amendments of 1970," A Handicapped
Person is defined a few sentences later
in section 3 of the 1937 Act, as a person
having an “impairment which is
expected to be of a long-continued and
indefinite duration, substantially
impedes such person’s ability to live
independently, and is of such a nature
that such ability could be improved by
more suitable housing conditions.” The
sentence that defines a Disabled Person
groups such persons with Handicapped
Persons as individuals eligible to be
considered an Elderly Family. The two
definitions generally apply to the same
persons, and there appears o be no
reason to refuse a deduction for the
attendant care or auxiliary apparatus
expenses of a Disabled Person who has
never officially been classified as a
Handicapped Person. Therefore, HUD
has concluded that Congress intended to
apply the term “handicapped member of
the family"” in a general sense, to include
persons who have been classified as
either disabled or handicapped. (This
determination will obviate the need to
consider whether persons classified as
“disabled” also qualify as
“handicapped".)

2. Revision of Income Limit for Housing
Vouchers

Section 102(b)(9) of the 1984 technical
amendments amended section 8(0)(3) of
the 1937 Act to broaden the category of
families with income greater than 50
percent of area median income that are
eligible for Housing Vouchers under the
demonstration Housing Voucher
program. Originally, the statute provided
that Housing Vouchers could only be *

issued to families (1) with incomes no
greater than 50 percent of area median
income, or (2} that had been
continuously assisted under the 1937
Acl. The 1984 technical amendments
extended eligibility to families with
incomes between 50 and 80 percent of
median who are displaced by Rental
Rehabilitation program activities under
section 17(c) of the 1937 Acl.

Eligibility of a family for a Housing
Voucher under section 8(0)(3) of the 1937
Act is related to the income limit
restrictions imposed by section 16(b) of
the 1937 Act. Section 16(b) limits the
number of units that can be leased with
assistance under the 1937 Act to families
that have incomes greater than 50

. percent of area median income, adjusted

by family size. For units first available
for occupancy on or after October 1,
1981, no more than five percent may be
leased to families with incomes greater
than 50 percent of area median income.
The five percent limit applies to the
aggregate of units nationwide.
Generally, no families with incomes
greater than 50 percent of area median
can be admitted to these units without
prior HUD approval. However, approval
can be granted for such applicants to be
admitted to more than five percent of
the units in a particular project, if HUD
finds it to be justified.

Section 813.105 is the provision that
implements section 16(b) of the 1937
Act. However, as published in the
Federal Register on May 10, 1984 (49 FR
19925), § 813.105 did not specifically
address the interaction of section 8(0)(3)
eligibility and the section 16(b) income
limit restriction. A revision to an earlier
notice of funding availability for
Housing Vouchers in support of the
Rental Rehabilitation program was
published on February 28, 1985 (50 FR
8196), to inform the public of the change
made by the 1984 technical amendments
in eligibility for the Housing Voucher
program. The February Notice also
stated that Part 813 would be amended
to provide for implementation of section
16 of the 1937 Act as it applies to the
revised Housing Voucher program. (For
other Notices affecting the Housing
Voucher program, see 49 FR 28458 (July
12, 1984) and 50 FR 19475 (May 8, 1985).)

This rule now amends § 813.105 by
adding a new paragraph (d) applicable
only to Housing Vouchers (and
redesignating old paragraphs (d) and
(e)). Under the new § 813.105(d)(1), a
Housing Voucher may be issued to a
family with income above 50 percent of
area median income without prior
permission from HUD only if the family
was assisted under the 1937 Act in a
unit in a public housing project that was
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demolished or disposed of with HUD
approval, or in a unit that was assisted
under a project-based Section 8 Housing
Assistance Payments Contract (i.e.,
under 24 CFR Part 880, 881, 883, 884 or
886) that is being terminated at the sole
discretion of the owner. For any other
family with an income over 50 percent of
median, HUD must authorize issuance of
a Housing Voucher. Section 813.105(d)(2)
states the only two grounds for HUD to
grant permission to issue a voucher to
an over-50 percent of median income
family: the family has continuously
received assistance under the 1937 Act,
or it has an income no greater than 80

ercent of area median income and is

ing displaced from its unit by rental

rehabilitation activities. If a family
moves from its unit in a building
undergoing such rehabilitation activities
not because it is required by the owner
to move but because its post-
rehabilitation rent is higher than the
family is willing to pay, the family is not
considered to be displaced for purposes
of this provision.

The reporting provision of § 813.105,
which is redesignated from paragraph
(e) to paragraph (f), is revised to reflect
the need for data on how many housing
vouchers are issued to families moving
into units that first came under HAP
contract after October 1, 1981, and, of
these, how many vouchers are issued to
families with incomes in excess of 50
percent of median.

3. Technical and Conforming Changes

In the interim rule published on July
23, 1984 (49 FR 29580) to define income
for the Rent Supplement and Section 236
programs, a provision was included that
directed owners to provide an analysis
of utility allowances when they request
HUD to approve a rent increase, or
when a utility rate change would result
in & cumulative increase of 10 percent or
more in the current utility allowances.
The 10 percent cumulative change part
of that requirement had been in the
previous rule. The submission of utility
data along with a rent increase
application was added to assure that the
utility component of rent not be
overlooked when rent levels are
determined.

Part 813 does not include any
comparable provision. The parts
governing project-based Section 8
programs administered by private
owners do contain provisions requiring
owners to recommend whether
adjustment of utility allowances is
appropriate whenever the owner
submits a request for an adjustment in
the rents and at “other times if
appropriate.” These sections (880.610,
881.610, 883.711, and 884.220) are being

amended in this rule to conform to the
utility adjustment provisions of Parts 215
and 236 (see §§ 215.45(e) and 236.55(d)).
One change is to make the requirement
more specific: owners must submit not
just a “recommendation” on whether to
adjust utility allowances, but an
“analysis"” of the project’s utility
allowances, including information on
rates and utility consumption. The other
change is to specify a time other than at
rent increase approval when it is
“appropriate” to recommend an
adjustment: when a utility rate change
would result in a cumulative increase of
10 percent or more in the previously
approved utility allowances.

On the other hand, changes have
already been made in the Section 8 and
Public Housing rules (but not in the
corresponding Rent Supplement and
Section 236 rules) as a result of a recent
statutory requirement that HUD consult
with the Department of Agriculture in
determining its definition of income
under section 3 of the 1937 Act. (See 50
FR 25949, June 24, 1985.) To conform the
definition of income in Parts 215 and 236
with the definition in Parts 813 and 913,
this rule makes a minor change in the
definition of Net Family Assets and
revises §§ 215.21 (b)(2) and (b)(3) and
236.3 (b)(2) and (b)(3) to permit
deduction of a depreciation allowance
in the determination of net income from
a business, and to include in income
cash or assets withdrawn from a
business, unless they were
reimbursement for the family’s
investment in the business.

In response to questions and concerns
that have arisen with respect to
§ 913.106(b)(8), which includes in a
family's annual income the income of an
absent service member whose
dependents are living in the unit, the
phrase “other person” is being changed
to “other Family member." This change
is intended to clarify that the pay of an
absent service member is included in
the family's annual income when the
service member is a family member (e.g.,
a son of the head of household) and the
service member's children reside in the
assisted household; however, the pay of
an absent service member is not
included in the family's annual income,
even if his children do live in the
household, if the service member is not
a family member (such as a divorced
father). In the latter case, of course, to
the extent the former husband provides
support for the household, these
payments would be included in the
family's annual income. This change is
being made to all the comparable
sections (§§ 813.106(b)(8), 913.108(b)(8),
215.21(b)(8), and 236.3(b)(8)).

It came to our attention that in
§ 913.106 and comparable sections, the
term Income was used in some cases
instead of the defined term Annual
Income. This failure to use the defined
term was an oversight, which is being
‘corrected in this rule by the addition of
the word Annual in §§ 813.106 (b) and
(d), 913,106 (b) and (d), 215.21 (b) and
(d), and 236.3 (b} and (d).

The citation, in the definition of
Annual Income to the provisions of the
Domestic Volunteer Service Act of 1973
that prohibit inclusion of benefits under
that Act as income for purposes of other
governmental programs was incorrect. It
is being corrected in §§ 813.106(d)(3)(iii).
913.108(d)(3)(iii), 215.21(d)(3)(iii) and
236.3(d)(3)(iii).

Use of Final Rule

This rule is being published as a final
rule without prior notice and comment.
Providing prior notice and comment is
unnecessary and would be contrary to
the public interest for several reasons.
The handicapped assistance expense
deduction and the application of income
limits to the Housing Voucher program
are mandated by statute, are relatively
straightforward in their application
(given the history of similar provisions),
and benefit some applicants and
participants while not being harmful to
any. The rule treats the new
handicapped assistance expense the
way a similar component of the medical
expense and of the unusual/dependent
care expense categories was treated
under previous definitions of income.
The treatment of income limits with
reference to applicants for Housing
Vouchers is very similar to the
treatment of income limits applied to
applicants for the Section 8 Existing
Housing Certificate program. These
provisions adopt established practice
and are therefore not controversial.

Another reason for immediate
implementation is that revisions to
forms and instructions for most of the
Section 8 programs, as well as for the
Rent Supplement and Section 236
programs, have been developed to
implement these statutory provisions at
the same time as for implementation of
the major changes required by rules
published in May and July of 1984 (see
citations above). To avoid confusion,
this simultaneous development has
produced one set of forms and X
instructions to implement the totality of
changes in income definition from the
1984 rules to the present. Since the 1984
rules already require recalculations of
rental payments and rebates for many
tenants, & second revision occasioned
by the delay involved in development o I
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first, a proposed and then a final rule,
would require a great burden on PHAs
and owners and would be harmful to
some tenants.

The other changes made by this rule
are minor and technical in nature and
would not be likely to draw significant
public comment.

Findings and Certifications

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 that
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332, in connection with
the rules that are being amended herein.
The Finding of No Significant Impact is
available for public inspection and
copying during regular business hours in
the Office of the Rules Docket Clerk,
Room 10278, 451 Seventh Street SW.,
Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of the Executive Order of Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $100
million or more, (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies or geographic regions, or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

Under 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), the undersigned hereby
certifies that this rule does not have a
significant economic impact on a
substantial number of small entities,
because it makes only minor changes in
the income definitions used by owners
and PHAs in administration of assisted
housing programs.

This rule was listed as sequence
number 103 under the Office of Housing
in the Department’s Semiannual
Regulatory Agenda published on April
29, 1985 (50 FR 17285, 17269) under
Executive Order 12291 and the
Regulatory Flexibility Act.

I'he information collection
requirements contained in this rule were
submitted to the Office of Management
and Budget for review under the
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501-3520. All
requirements have been approved and
have been assigned OMB control

numbers 2502-0315, 2502-0204, and
2502-0161.

The Catalog of Domestic Assistance
numbers are 14.103, 14.149 and 14.156.

List of Subjects
24 CFR Part 215

Grant programs—housing and
community development, Rent
subsidies.

24 CFR Part 236

Low and moderate income housing,
Mortgage insurance, Rent subsidies.

24 CFR Part 813
Lower income housing.
24 CFR Part 880

Grant programs—housing and
community development, Rent
subsidies, Low and moderate income
housing, New construction.

24 CFR Part 881

Grant programs—housing and
community development, Rent
subsidies, Low and moderate income
housing, Substantial rehabilitation.

" 24 CFR Part 883

Grant programs—housing and
communily development, Rent
subsidies, New construction and
substantial rehabilitation.

24 CFR Part 884

Grant programs—housing and
community development, Rent
subsidies, Rural areas, Low and
moderate income housing.

24 CFR Part 913
Public housing.

Accordingly, 24 CFR Parts 215, 236,
813, 880, 881, 883, 884 and 913 are
amended as follows:

PART 215—RENT SUPPLEMENT
PAYMENTS

1. The authority citation of Part 215
continues to read as follows:

Authority: Sec, 101(g), Housing and Urban
Development Act of 19685 (12 U.S.C. 1701s);
sec. 7{d), Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

2. In § 215.1, the definition of Net
Family Assets is amended by adding the
phrase "business or family” after the
words “value of any"; a definition of
Handicapped Assistance Expenses is
added, in appropriate alphabetical
order; and the definition of Adjusted
Income is revised, to read as follows:

§215.1 Definitions.

Adjusted Income. Annual Income less
the following allowances, determined in
accordance with HUD instructions:

{a) $480 for each Dependent;

(b) $400 for any Elderly Family;

(c) For any Family that is not an
Elderly Family but has a Handicapped
or Disabled member other than the head
of household or spouse, Handicapped
Assistance Expenses in excess of three
percent of Annual Income, but this
allowance may not exceed the
employment income received by Family
members who are 18 years of age or
older as a result of the assistance to the
Handicapped or Disabled Person;

(d) For any Elderly Family

(1) That has no Handicapped
Assistance Expenses, an allowance for
Medical Expenses equal to the amount
by which the Medical Expenses exceed
three percent of Annual Income;

(2) That has Handicapped Assistance
Expenses greater than or equal to three
percent of Annual Income, an allowance
for Handicapped Assistance Expenses
computed in accordance with paragraph
(c) of this section, plus an allowance for
Medical Expenses that is equal to the
Family's Medical Expenses;

(3) That has Handicapped Assistance
Expenses that are less than three
percent of Annual Income, an allowance
for combined Handicapped Assistance
Expenses and Medical Expenses that is
equal to the amount by which the sum of
these expenses exceeds three percent of
Annual Income; and
(e) Child Care Expenses.

. . . .

Handicapped Assistance Expenses.
Reasonable expenses that are
anticipated, during the period for which
Annual Income is computed, for
attendant care and auxiliary apparatus
for a Handicapped or Disabled Family
member, and that are necessary to
enable a Family member (including the
Handicapped or Disabled member) to be
employed, provided that the expenses
are neither paid to a member of the
Family nor reimbursed by an outside
source.

§215.21 [Amended]

3. Section 215.21 is revised by adding
to the introductory language of
paragraphs (b) and (d), before the word
“Income", the word “Annual”; by
removing from paragraph (b)(8) the
phrase “other person” and substituting
in its place the phrase “other Family
member”; and by removing from
paragraph (d)(3)(iii) the phrase 42
U.S.C. 4951-4993" and substituting in its
place the phrase “42 U.S.C. 5044(g).
5058".

4. Paragraphs (b)(2) and (b)(3) of
§ 215.21 are revised to read as follows:
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§215.21 Annual income,

(b) .

{2) The net income from operation of a
business or profession. Expenditures for
business expansion or amortization of
capital indebtedness shall not be used
as deductions in determining net
income. An allowance for depreciation
of assets used in a business or
profession may be deducted, based on
straight line depreciation, as provided in
Internal Revenue Service regulations.
Any withdrawal of cash or assets from
the operation of a business or profession
will be included in income, except to the
extent the withdrawal is reimbursement
of cash or assets invested in the
operation by the Family;

(3) Interest, dividends, and other net
income of any kind from real or personal
property. Expnditures for amortization
of capital indebtedness shall not be
used as a deduction in determining net
income. An allowance for depreciation
is permitted only as authorized in
paragraph (b)(2) of this section. Any
withdrawal of cash or assets from an
investment will be included in income,
excep! to the extent the withdrawal is
reimbursement of cash or assets
invested by the Family. Where the
Family has Net Family Assets in excess
of $5,000, Annual Income shall include
the greater of the actual income derived
from all Net Family Assets ora
percentage of the value of such Assets
based on the current passbook savings
rate, as determined by HUD;

PART 236—MORTGAGE INSURANCE
AND INTEREST REDUCTION
PAYMENTS FOR RENTAL PROJECTS

5. The authority citation for Part 236
continues to read as follows:

Authority: Secs. 211 and 236, National
House Act (12 U.S.C. 1715b, 1715z-1); sec.
7(d). Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

6. In § 236.2, the definition of Net
Family Assets is amended by adding the
phrase “business or family" after the
words “value of any"; a definition of
Handicapped Assistance Expenses is
added, in appropriate alphabetical
order; and the definition of Adjusted
Income is revised, to read as follows:

§236.2 Definitions.

Adjusted Income. Annual Income less
the following allowances, determined in
accordance with HUD instructions:

(a) $480 for each Dependent;

(b) $400 for any Elderly Family;

(c) For any Family that is not an
Elderly Family but has a Handicapped
or Disabled member other than the head

of household or spouse, Handicapped
Assistance Expenses in excess of three
percent of Annual Income, but this
allowance may not exceed the
employment income received by Family
members who are 18 years of age or
older as a result of the assistance to the
Handicapped or Disabled Person;

(d) For any Elderly Family

(1) That has no Handicapped
Assistance Expenses, an allowance for
Medical Expenses equal to the amount
by which the Medical Expenses exceed
three percent of Annual Income;

(2) That has Handicapped Assistance
Expenses greater than or equal to three
percent of Annual Income, an allowance
for Handicapped Assistance Expenses
computed in accordance with paragraph
(c) of this section, plus an allowance for
Medical Expenses that is equal to the
Family’s Medical Expenses;

(8) That has Handicapped Assistance
Expenses that are less than three
percent of Annual Income, an allowance
for combined Handicapped Assistance
Expenses and Medical Expenses that is
equal to the amount by which the sum of
these expenses exceeds three percent of
Annual Income; and

(e) Child Care Expenses, * * *

Handicapped Assistance Expenses.
Reasonable expenses that are
anticipated, during the period for which
Annual Income is computed, for
attendant care and auxiliary apparatus
for a Handicapped or Disabled Family
member, and that are necessary to
enable a Family member (including the
Handicapped or Disabled member) to be
employed, provided that the expenses
are neither paid to a member of the
Family nor reimbursed by an outside
source,

. . . . .

§236.3 [Amended)

7. Section 236.3 is revised by adding to
the introductory language of paragraphs
(b) and (d), before the word “Income”,
the word “Annual”; by removing from
paragraph (b)(8) the phrase "other
person” and substituting in its place the
phrase “other Family member"; and by
removing from paragraph (d)(3)(iii) the
phrase "42 U.S.C. 4951-4993" and
substituting in its place the phrase “42
U.S.C. 5044(g), 5058".

8. Paragraphs (b})(2) and (b)(3) of
§ 236.3 are revised to read as follows:
§236.3 Annual income.

(b) L - -

{2) The net income from operation of a
business or profession. Expenditures for
business expansion or amortization of
capital indebtedness shall not be used
as deductions in determining net

income. An allowance for depreciation
of assets used in a business or
profession may be deducted, based on
straight line depreciation, as provided in
Internal Revenue Service regulations.
Any withdrawal of cash or assets from
the operation of a business or profession
will be included in income, except to the
extent the withdrawal is reimbursement
of cash or assets invested in the
operation by the Family:

(3) Interest, dividends, and other net
income of any kind from real or personal
property. Expenditures for amortization
of capital indebtedness shall not be
used as a deduction in determining net
income. An allowance for depreciation
is permitted only as authorized in
paragraph (b)(2) of this section. Any
withdrawal of cash or assets from an
investment will be included in income,
except to the extent the withdrawal is
reimbursement of cash or assets
invested by the Family. Where the
Family has Net Family Assets in excess
of $5,000, Annual Income shall include
the greater of the actual income derived
from all Net Family Assets or a
percentage of the value of such Assets
based on the current passbook savings
rate, as determined by HUD;

PART 813—DEFINITION OF INCOME,
INCOME LIMITS, RENT AND
REEXAMINATION OF FAMILY INCOME
FOR THE SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAMS
AND RELATED PROGRAMS

9. The authority citation for Part 813
continues to read as follows:

Authority: Sections 3, 8 and 16, United
States Housing Act of 1937 (42 U.S.C. 1437a,
14371, and 1437n); section 7(d), Department of
Housing and Urban Development Act (42
U.S.C. 3535(d)).

10. In § 813.102, the definition of
Handicapped Assistance Expenses is
added, in appropriate alphabetical
order, and the definition of Adjusted
Income is revised. to read as follows:

§813.102 Definitions.

Adjusted Income. Annual Income less
the following allowances, determined in
accordance with HUD instructions:

(a) $480 for each Dependent;

(b) $400 for any Elderly Family;

(c) For any Family that is not an
Elderly Family but has a Handicapped
or Disabled member other than the head
of household or spouse, Handicapped
Assistance Expenses in excess of three
percent of Annual Income, but this
allowance may not exceed the :
employment income received by Family
members who are 18 years of age or
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older as a result of the assistance to the (2) A request by a PHA for HUD PART 880—SECTION 8 HOUSING
Handicapped or Disabled Person; approval to grant a Housing Voucherto  ASSISTANCE PAYMENTS PROGRAM

(d) For any Elderly Family a Lower Income Family other than a FOR NEW CONSTRUCTION
(1) That has no Handicapped Very Low-Income Family must state the

Assistance Expenses, an allowance for
Medical Expenses equal to the amount
by which the Medical Expenses exceed
three percent of Annual Income;

(2) That has Handicapped Assistance
Expenses greater than or equal to three
percent of Annual Income, an allowance
for Handicapped Assistance Expenses
computed in accordance with paragraph
(c) of this section, plus an allowance for
Medical Expenses that is equal to the
Family's Medical Expenses;

(3) That has Handicapped Assistance
Expenses that are less than three
percent of Annual Income, an allowance
for combined Handicapped Assistance
Expenses and Medical Expenses that is
equal to the amount by which the sum of
these expenses exceeds three percent of
Annual Income; and

(e) Child Care Expenses.
Handicapped Assistance Expenses.
Reasonable expenses that are
anticipated, during the period for which
Annual Income is computed, for
attendant care and auxiliary apparatus
for a Handicapped or Disabled Family
member, and that are necessary to
enable a Family member (including the
Handicapped or Disabled member) to be
employed, provided that the expenses
are neither paid to a mémber of the
Fsmily nor reimbursed by an outside
source,

11. Section 813.105 is revised by
redesignating paragraphs (d) and (e) as
paragraphs (e) and (f), respectively; by
adding a new paragraph (d); and by
revising the redesignated paragraph (f),
to read as follows:

§813.105 Admission to units available on
or after October 1, 1981,

(d) Specific limitation on Housing
Vouchers. (1) Except with the prior
approval of HUD, no Housing Voucher
shall be issued under section 8(0) of the
1837 Act to any Lower Income Family
that is not a Very Low-Income Family
unless the Family has been continuously
assisted under the 1937 Act and,
immediately before issuance of a
Housing Voucher, the Family was
residing in a public housing unit that is
being demolished or disposed of with
HUD approval, or was residing in a unit
that was assisted under a Section 8
Housing Assistance Payments contract
sdministered under Part 880, 881, 883,
884 or 886, that is being terminated at
the sole discretion of the owner.

basis for requesting the exception and
provide supporting data. The only bases
for granting exceptions are that either
the Family has been continuously
assisted under the 1937 Act, or the
Family is determined to be a Lower
Income Family and it is being displaced
by rental rehabilitation activity under 24
CFR Part 511. For this purpose, a Family
that lives in a project undergoing rental
rehabilitation activities and whose post-
rehabilitation rent would not be
affordable is not considered displaced.

. . . . .

(f) Reporting. PHAs and Owners shall
comply with HUD-prescribed reporting
requirements that will permit HUD to
maintain reasonably current data as to
(1) the number of dwelling units that are
subject to paragraph (a) of this section;
(2) the number of units that are subject
to paragraphs (c) and (d) of this section
for which HAP contracts were first
effective under Part 882, Subpart B of
this chapter or under Section 8{0) of the
1937 Act on or after October 1, 1981
{including new HAP Contracts for
Families for whom HAP Contracts had
been in effect before that date for a
different unit); (3) the number of
Families occupying units described in
clause (1) of this paragraph that were
admitted to such units on or after July 1,
1984 and were not Very Low-Income
Families when admitted, and (4) the
number of Families occupying units
described in clause (2) of this paragraph
with Certificates or Vouchers issued on
or after July 1, 1984 and were not Very
Low-Income Families when such
Certificates or Vouchers were granted.

(Information collection requirements
contained in paragraph (b), (c)(2) and (d)(2)
were approved by the Office of Management
and Badget under control number 2502-0315,
Information collection requirements
contained in paragraph (f) were approved by
the Office of Management and Budget under
control number 2502-0204.)

§813.106 [Amended]

12. Section 813.106 is amended by
adding to the introductory language of
paragraphs (b) and (d), before the word
“Income", the word “Annual"; by
removing from paragraph (b)(8) the
phrase “other person” and substituting
in its place the phrase “other Family
member”; and by removing from
paragraph (d)(3)(iii) the phrase “42

- U.S.C. 4951-4993" and substituting in its

place the phrase “42 U.S.C. 5044(g),
5058".

13. The authority citation for Part 880
continues to read as follows:

Authority: Secs. 3, 5 and 8, United States
Housing Aot of 1937 (42 U.S.C. 1437a, 1437¢,
1437f); sec. 7(d) Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

14. § 880.610 is revised to read as
follows:

§880.610 Adjustment of utility allowances.

In connection with annual and special
adjustments of contract rents, the owner
must submit an analysis of the project's
Utility Allowances. Such data as
changes in utility rates and other facts
affecting utility consumption should be
provided as part of this analysis to
permit appropriate adjustments in the
Utility Allowances. In addition, when
approval of a utility rate change would
result in a cumulative increase of 10
percent or more in the most recently
approved Utility Allowances, the project
owner must advise the contract
administrator and request approval of
new Utility Allowances. Whenever a
Utility Allowance for a unit is adjusted,
the owner will promptly notify affected
families and make a corresponding
adjustment of the tenant rent and the
amount of the housing assistance
payment for the unit.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0161)

PART 881—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR SUBSTANTIAL REHABILITATION

15. The authority citation for Part 881
continues to read as follows:

Authority: Secs. 3, 5 and 8, United Stales
Housing Act of 1937 (42 U.5.C. 1437a, 1437¢,
1437f); sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

16. Section 881.610 is revised to read
as follows:

§881.610 Adjustment of utility allowances.

In connection with annual and special
adjustments of contract rents, the owner
must submit an analysis of the project’s
Utility Allowances. Such data as
changes in utility rates and other facts
affecting utility consumption should be
provided as part of this analysis to
permit appropriate adjustments in the
Utility Allowances. In addition, when
approval of a utility rate change would
result in a cumulative increase of 10
percent or more in the mos! recently
approved Utility Allowances, the project
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owner must advise the contract
administrator and request approval of
new Utility Allowances. Whenever a
Utility Allowance for a unit is adjusted,
the owner will promptly notify affected
families and make a corresponding
adjustment of the tenant rent and the
amount of the housing assistance
payment for the unit.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under 0}(8 control number 2502-0161)

PART 883—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM-
STATE HOUSING AGENCIES

17. The authority citation for Part 883
continues to read as follows:

Authority: Secs. 3, 5 and 8, United States
Housing Act of 1937 (42 U.S,C. 1437a, 1437¢,
1437f); sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

18. Section 883.711 is revised to read
as follows:

§883.711 Adjustment of utility allowances.

In connection with annual and special
adjustments of contract rents, the owner
must submit an analysis of the project’s
Utility Allowances. Such data as
changes in utility rates and other facts
affecting utility consumption should be
provided as part of this analysis to
permit appropriate adjustments in the
Utility Allowances. In addition, when
approval of a utility rate change would
result in a cumulative increase of 10
percent or more in the most recently
approved Utility Allowances, the project
owner mus! advise the Agency and
request approval of new Utility
Allowances. Whenever, a Utility
Allowance for a unit is adjusted, the
owner will promptly notify affected
families and make a corresponding
adjustment of the tenant rent and the
amount of the housing assistance
payment for the unit.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0161.)

PART 884—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM,
NEW CONSTRUCTION SET-ASIDE FOR
SECTION 515 RURAL RENTAL
HOUSING PROJECTS

19. The authority citation for Part 884
continues to read as follows:

Authority: Sections 3, 5 and 8, United
States Housing Act of 1937 (42 U.S.C. 14374,

1437¢, 14371); section 7(d), Department of
Housing and Urban Development Act (42
U.S.C, 3535(d)).

20. Section 884,220 is revised to read
as follows:

§884.220 Adjustment of utility allowances.

In connection with annual and special
adjustments of contract rents, the owner
must submit an analysis of the project's
Utility Allowances. Such data as
changes in utility rates and other facts
affecting utility consumption should be
provided as part of this analysis to
permit appropriate adjustments in the
Utility Allowances. In addition, when
approval of a utility rate change would
result in a cumulative increase of 10
percent or more in the most recently
approved Utility Allowances, the project
owner must advise the Secretary and
request approval of new Utility
Allowances. Whenever a Utility
Allowance for a unit is adjusted, the
owner will promptly notify affected
families and make a corresponding
adjustment of the tenant rent and the
amount of the housing assistance
payment for the unit.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0161.)

PART 913—DEFINITION OF INCOME,
INCOME LIMITS, RENTS AND
REEXAMINATION OF FAMILY INCOME
FOR THE PUBLIC HOUSING AND
INDIAN HOUSING PROGRAMS

21. The authority citation for Part 913
continues to read as follows:

Authority: Secs. 3, 6, and 16, United States
Housing Act of 1937 (42 U.S.C. 14344, 1437d,
1437n); sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d)).

22. In 913,102, the definition of
Handicapped Assistance Expenses is
added, in appropriate alphabetical
order, and the definition of Adjusted
Income is revised, to read as follows:

§913.102 Definitions.

Adjusted Income. Annual Income less
the following allowances, determined in
accordance with HUD instructions:

(a) $480 for each Dependent;

(b) $400 for any Elderly Family;

(c) For any Family that is not an
Elderly Family but has a Handicapped
or Disabled member other than the head
of household or spouse, Handicapped
Assistance Expenses in excess of three
percent of Annual Income, but this
allowance may not exceed the
employment income received by Family

members who are 18 years of age or
older as a result of the assistance to the
Handicapped or Disabled Person;

(d) For any Elderly Family.

(1) That has no Handicapped
Assistance Expenses, an allowance for
Medical Expenses equal to the amount
by which the Medical Expenses exceed
three percent of Annual Income;

(2) That has Handicapped Assistance
Expenses greater than or equal to three
percent of Annual Income, an allowance
for Handicapped Assistance Expenses
computed in accordance with paragraph
(c) of this section, plus an allowance for
Medical Expenses that is equal to the
Family's Medical Expenses;

(3) That has Handicepped Assistance
Expenses that are less than three
percent of Annual Income, an allowance
for combined Handicapped Assistance
Expenses and Medical Expenses that is -
equal to the amount by which the sum of
these expenses exceeds three percent of
Annual Income; and

(e) Child Care Expenses.

Handicapped Assistance Expenses.
Reasonable expenses that are
anticipated, during the period for which
Annual Income is computed, for
attendant care and auxiliary apparatus
for a Handicapped or Disabled Family
member and that are necessary to
enable a Family member (including the
Handicapped or Disabled member) to be
employed, provided that the expenses
are neither paid to a member of the
Family nor reimbursed by an outside
source.

§913.106 [Amended)

23. Section 913.106 is amended by
adding to the introductory language of
paragraphs (b) and (d), before the word
“Income", the word "“Annual”; by
removing from paragraph (b)(8) the
phrase “other person" and substituting
in its place the phrase “other Family
member'; and by removing from
paragraph (d)(8)(iii) the phrase “42
U.S.C. 4951-4893" and substituting in its
place the phrase 42 U.S.C. 5044(g).
5058".

Dated: September 20, 1985.

John J. Knapp,

Acling Secretary.

[FR Doc. 85-23059 Filed 9-26-85; 8:45 am|
BILLING CODE 4210-27-M
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DEPARTMENT OF THE TREASURY
Bureau of Alcohol, Tobacco and
Firearms -

27 CFR Parts 170 and 252

[T.D. ATF-212; correction]

Distilled Spirits; Increase in Rate of
Tax and Floor Stocks Tax

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury.

AcTioN: Final rule (Treasury decision);
(:(xfrection. >

suMMARY: This document corrects errors
made in FR Doc. 85-20120, published in
the Federal Register on August 23, 1985
at 50 FR 34116, which implemented
section 27 of the Deficit Reduction Act
of 1984.

FOR FURTHER INFORMATION CONTACT:
Robert G. Hardt or ].R. Whitley,
Distilled Spirits and Tobacco Branch,
(202) 566-7531.

SUPPLEMENTARY INFORMATION: 1. On
page 34116 in the right-hand column in
line 6 of the 2nd paragraph the word
“distillled” should read “distilled".

2. On page 34118 in the middle column
of § 170.62(b)(1)(iii) should read
“Combined groups as defined in 26 CFR
1.1563-1(a)(4)".

3. On page 34119 in the left hand
column in line 10 of § 170.64(a) the word
“bonded"” should read “bond”.

4. On page 34119 in the left hand
column in line 6 of § 170.64(c) add the
words "of this section” after the words
“paragraph (b)".

5. On page 34120 in the middle column
in line 5 of § 170,60(a) insert a comma
after the word “inventory".

8. On page 34120 in the middle column
&t the end of the 1st sentence of
§ 170.69(a), rename the period, and add
", except that the record of disposition
supporting the inventory need not
include the name of the consignee.".

7. On page 34120 in the right hand
column line 23 § 170.69(c) should read
“open bottles- proof™."

6. On page 34121 in the left hand
column in § 170.70{c)(1), in line 5 the
word "dividend" should read "divided".

9. On page 34121 in the left hand
column in § 170.70(c)(1), in line 6 the
number “10.134.4" should read
"10,134.4".

‘10. On page 34121 in the left hand
column in § 170.70(c)(2), in line 3 the
number “12.667.97" should read
"12,667.97".

11. On page 34121 in the right hand
column in § 170.73(a) in line 11 add “of
;F]k section” after the words “paragraph

12. On page 34121 in the right hand
column in § 170.73(b) in line 11 add a
comma after the number *1986",

13. On page 34122 in the right hand
column under GENERAL, in § 170.80, the
section number and title should read:

“§ 170.76 Retention of Records™.

14. On page 34123 in the left hand
column in line 10 “(26 U.S.C. 8621,"
should read “(26 U.S.C. 8621);".

Signed: September 20, 1985,

Stephen E. Higgins,

Director.

[FR Doc. 85-23101 Filed 9-26-85; 8:45 am|
BILLING CODE 4810-31-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[TN-022; A-4-FRL-2903-9]

Standards of Performance for New
Stationary Sources, Delegation of
Authority to the State of Tennessee

AGENCY: Environmental Protection
Agency.

ACTION: Notice of delegation of
authority.

SUMMARY: On January 16, 1985, the State
of Tennessee requested that EPA
delegate authority for implementation
and enforcement of one additional
category of Standards of Performance
for New Stationary Sources (NSPS).
Since EPA's review of pertinent State
laws and rules and regulations showed
them to be adequate for the
implementation and enforcement of this
Federal standard, the Agency has made
the delegation as requested.

EFFECTIVE DATE: The effective date of
the delegation of authority is August 14,
1985.

ADDRESSES: Copies of the request for
delegation of authority and EPA’s letter
of delegation are available for public
inspection at EPA's Region IV office, 345
Courtland Street, NE, Atlanta, Georgia
30365

All reports required pursuant to the
newly delegated standard (listed below)
should be submitted to the following
address: Air Pollution Control Board,
Tennessee Department of Health and
Environment, T.E.R.R.A. Building, 150
Ninth Avenue North, Nashville,
Tennessee 37219,

FOR FURTHER INFORMATION CONTACT:
Kelly McCarty, at the EPA Region IV
address listed above, and phone 404/
881-3286 or FTS 257-3286.
SUPPLEMENTARY INFORMATION: Section
301, in conjunction with sections 101,
and 111(c)(1) of the Clean Air Act,
authorizes EPA to delegate authority to

implement and enforce the standards set
out in 40 CFR Part 60, NSPS.

On April 11, 1980, EPA initially
delegated the authority for
implementation and enforcement of the
NSPS program to the State of
Tennessee. On January 16, 1985,
Tennessee requested a delegation of
authority for implementation and
enforcement of the NSPS for Subpart
VV—Equipment Leaks of VOC in the
Synthetic Organic Chemicals
Manufacturing Industry.

After a thorough review of the
request, the Regional Administrator
determined that such a delegation was
appropriated for these source categories
with the conditions set forth in the
original delegation letter of April 11,
1980. Tennessee sources subject to the
requirements of Subpart VV of 40 CFR
Part 60, will now be under the
jurisdiction of the State of Tennessee.

The State definition of “existing
source" differs considerably from, and
could possibly conflict with, EPA's
definition. However, the April 11, 1980,
letter of delegation, condition 5, requires
the State to notify EPA if it determines
that the State version of a NSPS does
not apply to a source which would be
subject to the federal version.

The authority to make equivalency
determinations pursuant to 40 CFR
60.484 is not delegated. All requests for
equivalency determinations should be
forwarded to EPA for action. Any
determinations made by the State
pursuant to paragraph 1200-3-
16.43(3)(a)3. of the Tennessee air
pollution control regulations, before EPA
makes a decision, or inconsistent with
EPA's decision, will not be recognized
by EPA.

Dated: September 17, 1985.
John A. Little,
Deputy Regional Administrator.
[FR Doc. 85-23117 Filed 9-26-85; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 180
[PP 2F2623/R781; PH-FRL 2904-6)
Cypermethrin; Tolerance Extension

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule extends tolerances
for residues of the synthetic pyrethroid
insecticide cypermethrin in or on certain
raw agricultural commodities. This
regulation to extend the maximum
permissible level for residues of
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cypermethrin in or on these commodities
was requested by ICI Americas, Inc.

EFFECTIVE DATE: Effective on September
27,1985,

ADDRESS: Written objections, identified
by the document control number [pp
2F2623/R781], may be submitted to the:
Hearing Clerk (A-110), Environmental
Protection Agency, Rm. 3708, 401 M St.
SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:

George T. LaRocca, Product Manager
(PM) 15, Registration Division (TS-
767C), Environmental Protection
Agency, 401 M St. SW., Washington,
DC 20460,

Office location and telephone number:
Rm. 207, CM #2, 1921 Jefferson Davis
Highway, Arlington, Va 22202, (703~
557-2690).

SUPPLEMENTARY INFORMATION: EPA

issued a final rule, published in the

Federal Register of February 21, 1985

(50 FR 7172), which announced the

Agency decision to extend the

tolerances for residues of the insecticide

cypermethrin [{+) alpha-cyano-(3-
phenoxphenyl)methyl(=)cis, trans-3-(2,2-
dichloroethenyl)-2,2-
dimethylcyclopropanecarboxylate] in or
on the raw agricultural commodities
cottonseed at 0.5 part per million (ppm);
meat, fat, and meat byproducts of cattle,

goalt, hogs, horses, and sheep at 0.05

ppm:; and milk at 0.05 ppm.

There were no comments received in
response to the final rule extension.

The Agency published in the Federal
Register of June 15, 1984 (49 Fr 24864), a
notice announcing its decision to
establish a tolerance for residues of
cypermethrin on cottonseed, meat, fat,
and meat byproducts of cattle, goats,
hogs, horses, and sheep; and milk for a
period extending to December 31, 1985,
to cover residues existing from the
conditional registration of cypermethrin.
Based on additional information
received in response to the June 15, 1984
notice, the Agency extended the
conditional registration of cypermethrin
to December 1, 1986 (see 50 FR 1112;
January 9, 1985). The Agency also
extended the tolerances for
cypermethrin for the period extending to
December 1, 1987, and the tolerance may
be made permanent if registration is
continued based on information
received in 1986. However, ICI
Americas, Inc. (ICI), was prohibited
from further testing in the State of
Maryland. The State of Maryland
Department of Agriculture denied ICI's
request for further testing of
cypermethrin in Maryland until the safe
use of cypermethrin can be

demonstrated to the satisfaction of the
State Secretary of Agriculture. The
action by the State of Maryland
precipitates the need for initiating a new
study (including baseline data), making
it impossible to meet the previous
deadline of April 1986. In a letter dated
June 12, 1985, ICI requested an extension
of the subject petition until December
31, 1988, in order to conduct a new field
monitoring study. On July 1, 1985, ICI
submitted a letter from the State of
Alabama authorizing ICI to conduct the
study in that State.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicological data
considered in support of the tolerances,
as well as the oncogenic risks
associated with this use of
cypermethrin, are discussed in related
documents, published in the Federal
Register of June 15, 1984 (49 FR 24864)
and January 8, 1885 (50 FR 1112).

Based on a 1-year dog feeding study
with a no-observed-effect level (NOEL)
of 1.0 mg/kg/day ' and using a safety
factor of 100, the acceptable daily intake
(ADI) has been calculated to be 0.01 mg/
kg/day with a maximum permissible
intake (MPI) of 0.6 mg/day for a 80-kg
person. The tolerances represent a
theoretical maximal residue contribution
(TMRC) of 0.0307 mg/day in a 1.5-kg diet
and represent 5.12 percent of the MPL

There are no regulatory actions
pending against the registration of
cypermethrin. The metabolism of
cypermethrin in plants and animals is
adequately understood for purposes of
the tolerances set forth below. An
analytical method using electron capture
gas-liquid chromatography is available
for enforcement purposes.

Based on the above information, the
Agency has determined that extending
the tolerances for residues of the
pesticide in or on the commodities will
protect the public health. Therefore, as
set forth below, the tolerances are
extended to December 31, 1888, to cover
residues existing from this continuing
conditional registration of cypermethrin,
and the tolerances may be made
permanent if registration is continued
based on information received in 1988,

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds

! The Agency used the 1-year dog feeding study
NOEL to establish the ADI since the dog was the
most sensitive species tested. Le.. gave the lowest
NOEL

for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections, A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budge!
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 98-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing exemptions
from tolerance requirements do not have
a significant economic impact on a
substantial number of small entities. A
certification statement to this effect was
published in the Federal Register of May
4, 1981 (46 FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: September 17, 1985,

Steven Schatzow,
Director, Office of Pesticide Programs.

Therefore, 40 CFR Part 180 is
amended as follows:

1. The authority citation for 40 CFR
Part 180 continues to read as follows:

Authority: 21 U.S.C. 346a.

§ 180418 [Amended)

2, Section 180418 Cypermethrin;
tolerances for residues is amended by
extending the effective date of
December 31, 1987, to December 31,
1989.

[FR Doc. 85-23112 Filed 9-26-85; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 1

Reduction in the Number of
Commissioners From Seven to Five
and Correcting a Typographical Error

AGENCY: Federal Communications
Commission.

ACTION: Correction to final rule.

SUMMARY: This action (Erratum)
corrects an error in paragraph 12 and
the Appendix section of 8 Commission
Order (FCC 85-256, 50 FR 26566, June 27,
1985) amending Parts 0 and 1 of the
Commission’s Rules. The Order,
released May 31, 1985, amends various
sections of the rules to (1) reflect the
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reduction of the number of
Commissioners; (2) delete references to
the Telecommunications Committee and
Telegraph and Telephone Committee;
and (3) reflect the transfer of the
functions of the Office of Opinions and
Review to the Office of General
Counsel.

This action also corrects an error in
the Appendix section of a Commission
Order (G-3) amending Part 0 of the
Commission’s Rules. This Order,
released July 5, 1985, 50 FR 27952, July 9,
1985, makes certain editorial
amendments which changed the Official
title and authority of the Executive
Director.
pATES: Effective October 28, 1985,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:

Steve Kaminer, (202) 632-6990; Donald L.

McClure, (202) 254-6530, Office of
General Counsel.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Erratum

In the matter of amendments of §§ 0.1,
1.51(a)(3), 1.51(b), and 1.419 of the
Commission's rules to reflect the reduction in
the number of Commissioners from seven to
five and to correct a typographical error;
Amendment of §§ 0.91(h) and 0.201(a}(1) to
delete references to the Telecommunications
Committee and the Telegraph and Telephone
Committee; Amendment of §§ 0.5{a){11),
0.5(b) (2), (5) and 1.1205(b) to reflect the
transfer of the questions of the Office of
Opinions and Review to the Office of General
Counsel and to make conforming changes to
these Commission rules,

Released: September 24, 1985,

On May 31, 1985, the Commission
released an Order (FCC 85-256)
concerning the above-captioned matter.
In this connection, paragraph 10 of the
Order amended §§ 0.5(a)(11), 0.5(b)(2),
0.5(b)(5) and 1.1205(b). These amended
sections reflected the transfer of
functions from the Office of Opinions
and Review to the Office of General
Counsel. However, the amendment of
§ 0.5(b)(2) resulted in the unnecessary
repetition of the phrase “General
Cotnsel.” Therefore, paragraph 12 of the
Order and the Appendix are corrected
to delete, in view of the previous
amendment, the phrase “the Office of
Opinions and Review,"

§0.231 [Corrected)

On July 5, 1985, the Commission
r(.-l‘eas.ed an Order (G-3) concerning
ggxtonal amendments to Part 0 of the
Commission's Rules, This Order, inter

alia, amended relevant paragraphs of

§ 0.231. However, the amendment of the
section title was neglected. Therefore,
the section title of § 0.231 is corrected to
insert, in lieu of “Executive Director”,
"Managing Director."”

Federal Communications Commission.
William J. Tricarico,

Secretary.

|FR Doc. 85-23108 Filed 9-26-85; 8:45 am)
BILLING CODE §712-01-M

47 CFR Part 2, 74, 90, and 94

[Gen. Docket No. 84-689; RM-4426; FCC
85-388)

Allocating Spectrum for, and
Establishing Other Rules and Policies
Pertaining to, a Radiodetermination
Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission has allocated spectrum to
provide for a new Radiodetermination
Satellite Service (RDSS). The service
will allow users to accurately determine
their position and to relay and receive
brief associated alphanumeric
messages. This action is in response to
favorable public comment on the FCC's
Notice of Proposed Rulemaking for this
proceeding.

EFFECTIVE DATE: October 31, 1985.

ADDRESS: Federal Communications
Commission, 1919 M Street NW.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Melvin J. Murray, (202) 653-8168;
Lawrence L. Petak, (202) 632-7025.

SUPPLEMENTARY INFORMATION:
List of Subjects
47 CFR Part 2
Frequency allocations.
47 CFR Part 90

Industrial radio service, Land
transportation radio service, Public
Safety radio service, Radiolocation
radio service.

a7 CFR Part 94
Radio.
47 CFR Part 74

Communications equipment,
Education, Radio, Reporting and
recordkeeping requirements, Research,
Television.

Report and Order

In the Matter of Amendment of the
Commission’s Rules to Allocate Spectrum for,
and to Establish other Rules and Policies
Pertaining to, a Radiodetermination Satellite
Service, FCC 85-388, Gen. Docket No. 84-689,
RM-4426; In the Matter of Policies and
Procedures for the Licensing of Space and
Earth Stations in the Radiodetermination
Satellite Service, Gen. Docket No. 84-890; In
the Matter of the Application of Geostar
Corporation For Authority to Construct,
Launch and Operate Space Stations in the
Radiodetermination Satellite Service File
Nos. 2191-DSS-P/1-83, 2192-DSS-P/1-83,
2193-DSS-P/1-83, 2194-DSS-P/L-83; A
request to allocate the 1606,8-1613.8 MHz
band on a Primary Basis to the Radio
Astronomy Service. RM-4839.

Adopted: July 25, 1985.

Released: September 13, 1985.

By the Commission: Commissioners Quello
and Rivera dissenting in part and issuing
statements,

Introduction

1. This Report and Order amends Part
2 of the Commission’s Rules to allocate
frequencies in the 1610-1626.5 MHz,
2483.5-2500 MHz and 5117-5183 MHz
bands for use by a new
radiodetermination satellite service
(RDSS). Also, certain rule sections in
Parts 74, 90, and 94 are amended to
indicate the reallocation of the 2483.5~
2500 MHz band and to provide
“grandfathering” for certain stations in
the band. This Report and Order
addresses issues raised in this
proceeding concerning the proposed
allocations. Issues concerning technical
standards and licensing policies and
procedures in Gen. Docket No. 84-690
will be treated in a further proceeding.

Background

2. On July 12, 1984, the Commission
adopted a Notice of Proposed
Rulemaking (Notice) in this proceeding,
proposing the allocation of three
frequency bands to establish a
radiodetermination satellite service.’
This Notice was adopted in response to
a petition for rulemaking filed with the
Commission by the Geostar Corporation
(Geostar) in 1983. The 1610-1626.5 MHz
band was to provide for the
radiodetermination user uplink to
geostationary satellites. A second band,
2483.5-2500 MHz, was proposed to
provide for the radiodetermination user
downlink. A third band, 5117-5183 MHz,

' A combined Notice of Proposed Rulemakiog in
Gen. Docket 84-889 and 84-090, FCC 83-319, 49 FR
36512, wus adopted on July 12, 1984, Issues
concerning the proposed allocations were assigned
to General Docket 84-88%; whereas, General Docket
84-600 addressed the matter of policies and
procedures for the licensing of space and earth
stations in the radiodetermination satellite service.
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was to be used as a communications
link from each satellite to a central
control facility to handle the
computational functions for the system.
Geostar further requested 16 megahertz
of spectrum in the range 8425 to 7075
MHz to provide for an uplink to transmit
command and message traffic from the
central control facility to each of the
geosynchronous satellites within the
system. In the Notice we suggested the
use of the 6525-6541.5 MHz band, which
is allocated to fixed and fixed-satellite
(earth-to-space) services, for this
purpose. Because the uplink operation is
allowable, by definition, in this band, no
allocation change was proposed.

3. In addition to the allocation issues,
we proposed certain entry policies and
application processing procedures in
General Docket No. 84-690.7 Concurrent
filing dates were established for
submitting comments and reply
comments in General Docket 84-889 and
General Docket 84-690. Also
applications from the Geostar
Corporation (File Nos. 2191-DSS-P/LA-
83, 2192-DSS-P/LA-83, 2193-DSS-P/
LA-83, and 2194-DSS-P/LA-83) were
accepted for filing.* We stated that
applications for radiodetermination
satellite systems would be processed
simultaneously with consideration of the
rulemaking issues and a schedule was
set for filing other applications to be
considered concurrently with Geostar’s
applications. Inasmuch as the time for
filing comments or petitions on
Geostar's applications and for
submitting other RDSS applications has
been extended several times and
because we desire to proceed in a timely
fashion in this proceeding, we have
chosen in this First Report and Order to
address only those issues related to our
specific allocation proposal. Other
issues not addressed herein will be
treated in a subsequent item.

Public Interest Findings

4, In response to our Notice we
received many comments from various
companies; local, state, and federal
government agencies; and individuals
that support the adoption of an
allocation to provide for the proposed
service. It is apparent from these
comments that there is an outstanding
need for the type of service discussed in
the Notice. In particular, the proposed
RDSS would provide to the end user
certain capabilities that are not
currently available by means of any

*d.
*See Public Natice. 49 FR 36155, published
September 14, 1984,

other radio service.* Accurate
positioning information could be
attained within a fraction of a second
using the type of service that Geostar
has proposed. Related alphanumeric
messages, as well as the positioning
information, could be relayed to any
other party or parties via the RDSS
satellite system. It appears that this
service could provide for a number of
innovative applications that heretofore
have not been possible. Moreover, we
believe RDSS has the potential to assist
in the administration and to improve the
efficiency of a number of services that
affect the general public. In Ap ndix B,
we have summarized some of

various applications indicated for RDSS
and have shown how a number of
services intend to employ RDSS in their
operations.

5. Relatively few comments
questioned the public interest benefits
offered by RDSS. Principal objection
came from those licensees which
presently are using the 2483.5-2500 MHz
band and would be displaced by the
adoption of the proposed rules. These
specific concerns are addressed later.
Negative comment was filed by the
Federal Aviation Administration, which
mentioned that the allocation should be
postponed until the RDSS "‘design has
matured to the point that its
performance implications can be clearly
established and spectrum efficiency has
been seriously considered.” Although
we share some of the FAA's concern, we
believe the allocation of the spectrum in
question is in the public interest and
should be made. Specifically, we note
that the vast majority of commenls
support our proposal. Additionally, due
to our policy of encouraging multiple
entrants the spectrum will be used
efficiently and the public will be able to
choose among several competitors the
system providing the best performance.
Finally, the specific bands proposed for
allocation to the RDSS provide minimal
impact on existing users in the 2483.5-
2500 MHz band and are compatible with
known future plans for use of the 1.6 and
5 GHz bands.

6. The United States Coast Guard
(USCG) also objected to the proposal in
that as an aid to navigation RDSS
should not be allowed for maritime use.
Specifically, the USCG under United
States Code (14 U.S.C. 81) has authority
to establish aids to navigation. It points
oul that § 66.01(d) of Part 66 of Title 33,

*The Clobal Positicning System (also known as
Navstar] which is being developed for Federal
government use will have provisions for civil
sccess. However, that system would not provide to
nongovernment parties the position accuracy or
nssocinted message capability envisaged for the
private RDSS.

Code of Federal Regulations, provides
“with the exception of shore based
radar stations, operation of electronic
aids to navigation as private aids will
not be authorized." Accordingly, it
requests that the RDSS be denied as a

‘navigation aid to boats. While we

believe RDSS may be used aboard boats
for non-navigational purposes, we
recognize that a boat owner could
decide to use the system for navigation,
It the USCG believes this to be of
serious concern, it is suggested that
appropriate information be provided to
the boating public discouraging such use
and emphasizing the legal consequence:
of such use.

7. Other opposing comments came
from entities proposing the use of
technology different from Geostar's. Th:
Omninet Corporation, while recognizing
public need for RDSS, suggests that the
proposed allocation be used for voice
communication as well as
radiodetermination service. It claims
that “the public interest is best served
by adopting a flexibile regulatory regim
that will permit market-place forces to
regulate the mix of services to be offere
in the RDSS bands."” Omninet states tha
it intends to file an RDSS application
using a design which will employ
frequency division multiplexing to
establish 5 kHz user-channels and will
allocate bandwidth for users on a
random access basis as required by
traffic demands. Omninet states that it
will fully address the comparative
benefits of its system design with
respect to the Commission’s policies of
multiple entry and efficient use of scarc
spectral resources when it files its
application.®

8. Another entity filing comments,
Transit Communications, Inc. (TCI),
states that its system design, entitled
“GPS-compatible Mobile Satellite”
would more efficiently use the spectrum
compared to Geostar. Its system would
make use of the federal government’s
Global Positioning System (GPS) to
acquire positioning information which
could then be relayed with or withou!
alphanumeric messages via satellite (0
another party. TCI also intends to file
applications in conjunction with this
proceeding.® P

% On April 5, 1985, the OMNINET Carporation
filed an application with the Commission requestiny
a license to operate a radiodetermination satellite

system.

* TCI filed an lppllcaﬁon on April 30, 1985, with
the C Ission req ng & li fo operate &
land mobile sstellite lyl!cm (bcner-l Docket No
84-1234). It did not file an application in the
radiodetermination satellite service, (General
Docket 84-689 and 84-690).
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9. Since we have indicated that we
will consider all applications whether or
not they are compatible with Geostar's
design, we are not going to address
herein the particular points raised by
Geostar's competitors. All applicants
proposing a system design incompatible
with Geostar's were required to
demonstrate how multiple entry would
be accomplished and how their
proposed design would better serve the
public interest. The procedures
developed in the Notice and subsequent
Orders will be followed in the final
determination of which applicants will
recelve authorization to construct,
launch, and operate satellites in the
radiodetermination satellite service.
Accordingly, subsequent documents will
discuss and address the issues raised by
Omninet and TCL

10. Under Section 1 of the
Communications Act of 1934 the
Commission is charged with the
responsibility of establishing radio
communication services that will
promote safety of life and property. We
feel that the comments submitted in this
docket point to a conclusign that the
establishment of a radiodetermination
satellite service would be in the public
interest. We perceive the primary
benefits to the public to be increased
safety to human life, reduced
transportation and labor costs, and
improvements in navigational service.
Moreover, it appears there are numerous
applications for RDSS, only a few of
which have been summarized herein. In
summary, we have determined that it is

n the public interest to adopt the
proposed allocations for the *
establishment of the radiodetermination
satellite service.

Discussion

11, In the paragraphs that follow we
address the individual allocations
adopted herein and the allocation status
of other services affected by this action.

The 1610-1626.6 MHz Band

We are adding a new U.S. footnote, as
proposed in the Notice, to this band to
indicate that the radiodetermination
satellite service will be using these
frequencies in the Earth-to-space
direction. The 1610.6-1613.8 MHz band
segment is used by the radio astronomy
service, as provided in Footnote 734 to
the Table of Frequency Allocations in
the international Radio Regulations and
our domestic regulations, on a
secondary basis for observing the
hydroxyl spectral line. Footnote 734
urges that all practicable steps be taken
to protect radio astronomy from harmful
interference, Recognizing the potential
interference threat that RDSS

transceivers could cause to the radio
astronomy service, in the Notice we
solicited specific comment on what
possibilities there may be for sharing.
Apparently in anticipation of this
potential problem, the National
Academy of Sciences submitted a
petition for rulemaking in July 1984,
requesting that the Commission upgrade
the allocation status of the radio
astronomy service in thge 1610.6-1613.8
MHz band from secondary to primary.?
The comments and reply comments
received in response to RM-4839 are
summarized in Appendix C.

12. In comments in this proceeding
dated November 13, 1984, the National
Academy of Sciences (NAS) stated it
has met with Geostar to address how
both the radio astronomy service and
the radiodetermination satellite service
would cooperatively share the
allocation in the 1610 MHz region.
Proposed rules were developed by
Geostar and NAS to permit use of the
RDSS within regions where radio
astronomy observations are made. In
brief, RDSS licensees would restrict
their transmissions to occur within the
first 200 milliseconds following the one
second time marks of Coordinated
Universal Time when users enter Radio
Astronomy Regions during a period of
radio astronomy observations in the
1606.8-1613.8 MHz band.® Further, NAS
and Geostar reached agreement on an
emission limitation for out-of-band
radiation. NAS wants the limitation
applied to terrestrial and airborne
vehicles and spacecraft, excluding only
pedestrian "hand-held" units. However,
Geostar believes the requirement to
extend this limitation to ground-based
vehicular users adds an additional
regulatory burden that would increase
transceiver costs and is unnecessary to
protect radio astronomy observations.

13. We commend Geostar and NAS
for réaching a preliminary agreement
concerning a potential conflict on the
use of this band. Although the issue
concerning whether vehicular users
should also be subject to their proposed
emission limtiation is still unresolved,

we choose not to address this issue now.

we believe the agreement reached
between Geostar and NAS concerning
how to time-share this band can serve
as a basis whereby RDSS service can be
offered without serious interference

7 The petition, RM~4838, from the National
Academy of Sci was placed on public notice
August 10, 1984, and comments were recelved from
the National Astronomy and lonosphere Center. the
National Science Foundation, National Radio
Astronomy Observatory and the Geostar
Corporation.

* The agreement reached between Geostar and
NAS is reproduced in Appendix D.

problems between the two services. This
matter of sharing between the two
services will be further addressed when
the technical standards and licensing
policies and procedures are adopted and
RDSS licensees are selected. We intend
to incorporate technical standards
which will permit the radio astronomy
service lo continue to make
observations.

14. We believe our acknowledgement
that certain geographical areas used for
radio astronomy observations,
designated as "quiet zones,” need
continued protection from harmful
interference fulfills our obligation to
take all practicable steps to protect the
radio astronomy service in the 1606.8-
1613.8 MHz bank. Moreover, we support
the preliminary agreement reached by
Geostar and NAS as a means whereby
radio astronomy may be protected from
harmful interference. Accordingly, we
believe that elevation of radio
astronomy's allocation status to primary
is unnecessary. Therefore, we are
denying the petition filed by NAS.

The 2483.5-2500 MHz Band

15. As proposed, we are reallocating
this band to RDSS to provide for space-
to-Earth transmissions.” The band will
serve to provide a downlink to users
from the various geosynchronous
satellites involved in the RDSS network.
In the Notice, we proposed the
relocation of all terrestrial fixed and
mobile operations in this band.™®
However, we did invite comments on
whether some other accommodation
might be possible to avoid the proposed
relocation. In the event the relocation
proposal was adopted, we asked for
comments on the amount of time that
should be given to existing licensees for
relocation and also on the feasibility
and desirability of requiring
radiodetermination satellite system
licensees to compensate terrestrial
licensees for the costs for such
relocation.

16. Comments objecting to our
proposal came from those broadcast and
private radio licensees that would be
affected. The broadcasters mention that
frequency agile equipment that can tune
all three channels in the 2450-2500 MHz

*Use of this band by RDSS is subject to footnote
752 of the international radio regulations, which
states that radio services operating within the 2400~
2500 MHz band must accept harmful interference
which may be caused by industrial, scientific. and
medical (ISM) applications,

9 At the time of the Notice there were about 70
mobile and fixed stations used for electronic news-
gathering operations (ENG) and for studio-to-
transmitter links. Also, there were sbout 21 private
radio licensees operating in this band under Parts 90
and 94.
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band is just now coming into the
marketplace. (These channels are 2450~
2467 MHz; 2467-2484 MHz; and 2484
2500 MHz.) Heretofore, broadcasters
primarily have employed equipment that
has been able to tune to only the lower
seven channels in Band A, i.e., 1990-
2110 MHz. However, because of the
increased use of these lower channels
for ENG, which has resulted in
increasing incidences of interference, a
number of broadcasters are beginning to
acquire equipment that permits use of
the upper three channels, i.e., 2450-2500
MHz, Also, in some cases channels
2450-2467 MHz and 2484-2500 MHz are
being employed in two-way fixed links
to interconnect various broadcast
facilities. (Because the three channels
are contiguous in frequency, the middle
channel 2467-2484 MHz, is generally not
used s0 as lo provide greater isolation
oetween the two links.) Further,
broadcasters point out that although the
three channels are shared with ISM

equipment, it is channel, 2484-2500 MHz,

that suffers the least interference from
these ISM sources. For these reasons,
broadcasters are objecting to the
proposed reallocation.

17. Several comments in opposition to
the proposed reallocation were also
submitted from private radio licensees,
representing primarily petroleum
interests that use the 2483.5-2500 MHz
band in their operations. One such
licensee, Superior Oil, mentions that
these frequencies are used for voice-
grade communications and real-time
data acquisition in support of drilling
operations both on shore and off-shore.
It contends that a frequency shift would
entail a system redesign which could be
quite costly. The API contends that the
Commission underestimated the impact
to current users in the 2483.5-2500 MHz
band by failing to recognize that each
authorization may have multiple
transmitters in use. As an example, it
points out that the Gulf Oil
Communications Corp. holds two
authorizations in the 2.5 GHz band and
uses 22 transmitters in conjunction with
these licenses. It aiso indicates that it
could cost up to $1500 per transmitter to
modify existing equipment to operate on
other frequencies. This cost includes
associated administrative, installation
and engineering functions. API points
out that the reallocation would disrupt
the paired frequency channeling plan
that now exists under Section 94.65(e). It
states that channels in the 2483.5-2500
MHz band are paired with channels in
the band 2459.1-2475.1 MHz.
Accordingly, it requests that the
Commission create a new channeling
plan of “mixing" narrow (400 kHz) and

wide (800 kHz) channels in the 2450-
2483.5 MHz band in the event the
2483.5-2500 MHz band is reallocated. It
also believes that Part 94 licensees
should be permitted to operate on a
secondary basis until such time as
harmful interference is caused to the
proposed radiodetermination satellite
service. In its reply comments, Geostar
concurred with API to the extent that
non-RDSS use of the 2483.5-2500 MHz
band be permitted for an indefinite
period on a secondary basis.

18. We acknowledge the operational
and economic impact that would result
to existing broadcast and private radio
licensees if they were to be required to
be relocated in frequency as proposed.
We believe fixed and temporary fixed
operations, by their nature, are unlikely
to pose a serious interference threat to
RDSS licensees since interference would
occur generally when an RDSS user
attempts operation within the direct
beamwidth of such a station. For this
reason, we are grandfathering all fixed
and temporary fixed stations in the
2483.5-2500 MHz band on a primary
basis to RDSS licensees. !

19. In contrast, we believe mobile
operations, by their nature, may pose
more of a threat to RDSS operations and
may create larger zones of interference.
However, we desire to take an approach
that strikes a balance between the
equities of the existing licensees and the
needs, as they develop, of the RDSS
providers. For this reason, we are
grandfathering all existing mobile
licensees in the 2483.5-2500 MHz band
also on a primary basis with one
condition. If interference from these
grandfathered mobiles is determined to
be unacceptable, we are providing RDSS
licensees the option of paying the
reasonable and prudent cost of
modifying an existing licensee's
operation. We believe the primary
status afforded both RDSS and mobile

“Temporary fixed stations, which are used
almost exclusively in support of petroleum
operations, are licensed for a general srea of
operation rather than a specific transmitter site, and
normally stay at one location for approximately 6
months to one year. Such stations are distinguished
from permanent fixed stations only in that the
transmitter is periodically moved to an unspecified
locstion within the licensed area of operation.
Otherwise, the operational characteristics and
interference potential of temporary fixed stations
are similar to those of per t fixed stati .
Few coordination problems are anticipated between
permanent fixed stations and the RDSS. However,
coordination would be somewhat more difficult for
temporary fixed stations since RDSS licensees
would not have exact Information regarding the
location of such temporary systems. Tharefore, we
are requiring that temporary fixed licensees notify
RDSS licensoes directly whenever the station is
moved to a new location. We believe such an
arrangement will allow both temporary and
permanent fixed systems to co-exist with the RDSS

licensees in this band provides a firm
basis for negotiations among affected
parties and we expect a good faith effort
by all parties to resolve problems that
arise.

20. We are accordingly reallocating
the band 2483.5-2500 MHz to the
radiodetermination satellite service as
proposed with the foregoing provisions
for existing licensees. All existing
stations licensed as of July 25, 1985, or
on a subsequent date as a result of
submitting an application for license on
or before July 25, 1985, are herein
grandfathered and may continue
operations, subject only to license
renewal, on a primary basis with the
RDSS service. Applications for
additional terrestrial operations filed
after July 25, 1985 will be dismissed as
not in compliance with the new
allocation for this band.

21. We note that none of the reply
comments addressed API's suggestion 1o
rechannelize the 2450-2483.5 MHz band.
Equipment manufacturers have
indicated that the 24.4 MHz pairing
arrangement currently employed could
not be reduced appreciably without
large increases in equipment costs.
Nevertheless, we believe API's
suggestion has sufficient merit and we
intend to address this issue in a future
rulemaking item.

The 5117-5183 MHz Band

22, The 5117-5183 MHz band is herein
allocated for use by the RDSS for space-
to-Earth transmissions. We proposed the
following US footnote to be added to the
Table of Frequency Allocations:

The sub-band 5117-5183 MHz is also
allocated for space-to-Earth transmissions in
the fixed satellite service for use in
conjunction with the radiodetermination
satellite service operating in the bands 1610~
1626.5 MHz and 2483.5-2500 MHz. The total
power flux density at the earth’s surface shall
in no case exceed xx dBW/m? per Hz for all
angles of arrival,

23. In our Notice we requested
recommendations on what level of
power flux density should be set to limit
harmful emissions to other possible
users in the band. Geostar provided the
only response. It suggests that RDSS be
limited to a power flux density at the
earth's surface of 159 —dbW/m?* per 4
kHz for all angles of arrival. It claims
this limit will provide a more than
sufficient level of protection to any
future Microwave Landing System
(MLS) operations in the 5117-5183 MHz
band. We believe this level to be a
reasonable limit. We therefore adopt it.
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International Coordination

24. In August 1984, the Commission
forwarded information on the RDSS
system proposed by Geostar to the
International Frequency Registration
Board (IFBR) of the International
Telecommunication Union (ITU). The
information was subsequently advanced
published in October 1984. Comments
from other nations have now been
received and copies of each have been
sent to the IFBR. We anticipate that the
coordination process will commence
shortly. Also, the United States plans to
seek international recognition of the use
of bands adopted herein for RDSS at the
1987 Mobile WARC (World
Administrative Radio Conference).**

Final Regulatory Flexibility Analysis

25. This proceeding allocates
spectrum for the establishment of a new
radiodetermination satellite service
(RDSS). No comments were received
which addressed the Regulatory
Flexibility Analysis put forth in the
Notice. Further, no significant
alternatives which would accomplish
our stated objective were suggested, nor
are we aware of any. The allocations
herein adopted are intended to provide
for the establishment of the new RDSS
service, which promises to meet a
significant outstanding public need as
evidence in the comments submitted to
date in this proceeding.

Paper Work Reduction Act Statement

26. The decision contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to contain no new or modified
form, information, collection, and/or
recordkeeping, labeling, disclosure or
record retention requirements, and will
not increase or decrease burden hours
imposed on the public.

Ordering Clauses

27. Accordingly, it is ordered, effective
October 31, 1985, that Parts 2, 74, 80, and
94 of the Commission's Rules (47 CFR
Parts 2, 74, 90, and 94) are amended as
sel forth in Appendix E attached hereto.
The authority for this action is found in
sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r).

28. It is further ordered that the
petition filed by the National Academy
of Sciences, RM-4839, is denied.

"*For further information refer to the Second
Notice of Inquiry in Gen. Docket 84-607, FCC 85-
210. 50 FR 19803, adopted April 25, 1985.

Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix A

Parties Filing Comments and/or Reply
Comments in Gen. Docket No. 84-689

Aircraft Owners and Pilots Association
(AOPA)

Air Line Pilots Association

American Hospital Supply Corporation

American Red Cross

Arnautical, Inc,

Association of American Railroads (AAR)

Association of Maximum Service Telecasters
[AMST)

Boise Cascade Corporation .

Brookes and Gatehouse, Inc. (B&G)

Cable Airport (CA)

Cadec Systems, Inc. (Cadec) s

CBS Inc.

Central Committee and Telecommunications
of the American Petroleum Institute (API)

Chicago and North Western Transportation

City of Los Angeles

Communications Satellite Corporation

Contract Freighters, Inc. (CFI)

Cypress College

Dona Ana County Sheriff"s Department

Drug Enforcement Administration

Eaton Yachts of Essex, Connecticut

Ellis, Victor R.

Embry—Riddle Aeronautical University

Emerald Communications Company

Emery Air Freight Corporation (Emery)

Federal Aviation Administration (FAA)

Florida Radio-Phone Company

Flying Magazine

General Electric Company

Geostar Corporation

Guilford Transportation Industries, Inc.

Heacock, Lowell E,

Hearst Corporation

IESC Technologies, Inc.

Inglis, Andrew F.

International Association of Natural
Resources Pilots

Jack Elliot Associates

J Boats, Inc.

Jobson, Theron S.

Koss, Christopher D.

Lahr, H. Ray

Lawrenz, James R.

Leaseway Transportation

Los Angeles County Fair

Los Angeles, County Department of
Communications

LY. Lid.

M/A-Com, Inc.

Marine Navigation, Inc. (MAR NAV)

Michigan Department of Transportation,
Traffic and Safety Division

Mobile Data International Inc. (MDI)

Mobile Satellite Corporation

Montana Forest and Conservation
Experiment Station (University of
Montana)

Mt. San Antonio College

National Academy of Sciences (NAS)

National Association of Broadcasters (NAB)

National Broadcasting Company, Inc,

National Ocean Industries Association
(NOIA)

National Ski Patrol System, Inc.

National Telephone Cooperative Association
(NTCA)

North American Van Lines, Inc.

Northrup Corporation

Office of the State Engineer of Colorado

Omninet Corporation

Qutlet Communications, Inc.

Overland Express, Inc.

Penn Jersey Piper Sales, Inc,

Piper Aircraft Corporation

Radio-Televison News Directors Association

Satellite Financial Systems Corporation

Scripps Howard Broadcasting Company

Seashore Recovery and Salvage

Seatronics, Inc.

Sherk, Jerome

Skylink Corporation

Soaring Society of America, Inc.

Society of Broadcast Engineers (SBE)

Soderlind, Paul A.

SONY

Southeastern Colorado Water Conservancy
District

Spacecast Satellite Paging

Sperry Corporation

Stevenson, James F.

Story, Paul G, M.D.P.C.

Superior Oil

Transocean Air Lines, Inc.

Transit Communications, Inc.

United Airlines

United States Bureau of the Census

Untied States Department of Transportation

Utilities Telecommunications Council (UTC)

Valentine, Lee Swenson, M.D.

Vertex, Inc.

Weaver, Russell

Westar Insurance Brokers, Inc.

Western Airlines, Inc.

WPRV-TV

York Center Fire Department

Parties Filing Comments and/or Reply
Comments in Petition RM-4839

Geostar Corporation

National Astronomy and lonosphere Center
National Radio Astronomy Observatory
National Science Foundation

Appendix B

Summary of comments indicating
applications for RDSS and how existing
services plan to use RDSS in their
operations.

1. Safety of life. Dr. Lee Valentine, a
medical practitioner in the Pittsburgh
area, indicates that there could be a 30%
to 40% reduction in all deaths related to
motor vehicle accidents if helicopters
were able to fly victims to hospitals
using a navigational aid such as RDSS.
He mentions that in the northeast U.S.
helicopters transporting patients are
useless 50% of the time because
instrument control of helicopters is not
safe from the hospital to the scene and
back. Dr. Valentine states that use of
RDSS would allow all-weather, round-
the-clock, point-to-point operation of air
mobile ambulances. He estimates that
several tens of thousands of young lives
could annually be saved.
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2. Paul G. Story, M.D., a medical
practitioner in Montrose, Colorado,
indicates that many persons come to the
mountains and backcountry areas of
Colorado each year for recreation.
Consequently, he sees numerous injuries
from minor aggravations to major-
disasters. Some injuries result in
permanent damage or death only
because of the relative isolation of the
injured and time required to notify
authorities and bring help. Dr. Story
claims that these tragedies could be
alleviated if each such person were
equipped with a RDSS transceiver that
could be used to solicit help and provide
precise geographical coordinates to the
search-and-rescue team. Dr. Story cites
& number of cases where persons have
died and have attributed them to not
having received medical help shortly
after an accident. He feels that the
RDSS would be able to save lives and
lessen injury in the future.

3. The State of Michigan, Department
of Transportation, Traffic and Safety
Division, states that the effectiveness of
highway accident analysis work and
subsequent remedial measures is highly
dependent upon accurately locating
highway accidents in relation to the
roadway geometrics and major features
such as intersections, bridges and rail
crossings. Presently, many accident
scenes are located by the reporting
officer’s judgment of the distance to the
nearest major feature. Some are located
by odometer, pacing, or actual direct
measurement. However, the State of
Michigan asserts that the locating of an
accident site to within one to seven
meters would be extremely beneficial in
highway safety work and that in
reducing the time spent locating an
accident will, no doubt, result in the
saving of a number of lives. Moreover,
traffic flow could be restored more
quickly, according to the State of
Michigan.

4. The Fire Department of York
Center, Illinois, states that RDSS would
be extremely important in locating
firemen who have encountered difficulty
in the line of duty. As examples, it
mentions such problems experienced
during a large apartment-complex fire
and in open country assignments,

5. Law enforcement. A number of
comments pointed out the benefits to be
derived from RDSS in the area of law
enforcement. The comments maintain
that knowing the location of
enforcement vehicles and individual *
officers at all times could contribute to
improved management of existing
resources. In cases of emergency
situations, dispatching could be handled
more expediently, as well as more

efficiently. Also, an improvement in the
safety of individual law enforcement
officers who often work alone could be
made using RDSS. Further, it is felt that
many Jives could be saved in cases of
assault by being able to respond within
a much shorter period of time than is
now possible. The Drug Enforcement
Agency (DEA) of the U.S, Department of
Justice urges the prompt approval of

RDSS as the proposed service would
have direct application to DEA's law
enforcement operations. The proposed
RDSS has the potential to significantly
enhance the efficiency and effectiveness
of DEA operations. In particular, the
proposed RDSS can potentially be used
in the tracking and location of packages,
individuals, vehicles, aircraft, and
vessels. Additionally, the navigation,
location and safety of DEA ground, sea,
and air resources could be improved.

8. Aviation. Parties representing
aviation interests cite the improvements
to safety and operation that :
implementation of the service would
bring. Navigation would be improved
where present line-of-sight coverage is
not available. This includes such areas
as mountainous terrain and offshore
oceanic areas, RDSS would be able to
provide accurate approach guidance to
landing without the need for ground-
based equipment at individual runways.
Also, the service would likely contribute
to a decrease in the probability of mid-
air collisions and avoidance of collisions
with obstructions to the airspace.
Moreover, downed aircrafl could be
quickly located through use of the
service. From an economic view, airlines
would be able to further conserve fuel
consumption by being able to redirect
certain aircraft to fly at those altitudes
where the wind velocity more
effectively assists the flight or to
alternate routes that would be more fuel
efficient.

7. Navigation. The Northrup
Corporation indicates that the proposed
RDSS could provide a unique, low cost,
space-based navigation system with an
accuracy that would substantially
improve efficiency and the safety of its
company aircraft. The Occidental
Petroleum Corporation states that the
proposed RDSS would provide
navigation and communication services
far more accurate and efficient than the
existing methods for the operation of its
large fleet of company aircraft, land
vehicles and marine equipment. It adds
that the safety aspects provided by a
RDSS are of such inestimable value to
life and property so as to be beyond
description.

8. Transportation. North American
Van Lines, Inc. states that it requires a

computer-assisted, vehicle-scheduling
communications system in which RDSS
could assist. It claims that by having the
capability to track all of its vehicles
throughout the United States it would be
provided with the needed information to
improve management of its resources.
Further, to be able to communicate with
a particular vehicle, regardless of its
location or status, would contribute to
an improvement in efficiency in serving
the public.

9. Overload Express, Inc. supports the
RDSS proposal indicating that the
proposed service would enable it to
continuously monitor the locations of all
its vehicles and maintain nearly
constant communication with each
driver. Such a tracking system would
significantly reduce the frequency of
"empty" or "deadhead" miles (i.e.,
mileage driven without a load) and
would enable the carrier to respond
more quickly and efficiently to customer
needs.

10. Railroads. The Association of
American Railroads points out that
RDSS could supplement existing rail
traffic control systems to provide for
enhanced security and efficiency of rail
operations. At present there are over
168,000 miles of railroad lines not
presently covered by traffic control
systems, RDSS offers an effective means
to extend traffic control systems so as to
assure coverage of all trackage. On
single track lines RDSS would offer a
service that could improve rail traffic
management. In order for two trains on
a single tract to pass each other, one of
them must move to a siding and wait
until the other one arrives at that point.
The precision of the RDSS would permit
a train's time of arrival at the siding to
be calculated precisely, minimizing the
delay while one train waits for another.
Furthermore, a train could be supplied
with information via a RDSS transceiver
on the speed it must average in order to
arrive al a siding.at a given time, and
use this information to minimize fuel
consumption.

11. Resource Management. The
Montana Forest and Conservation
Experiment Station indicates that the
proposed RDSS promises to be a very
useful and economical system for the
consistent determination of position,
communication and data transfer. Its
work requires obtaining adequate
position determination for data
collection points, inventory plots,
mapping, development work and other
surveys on western forest and range
lands. In addition, it states that the
increased security that the proposed
RDSS holds for field workers and
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recreational users of western wildlands
is very significant.

12. In its comments the Office of the
State Engineer of Colorado points out
that the proposed RDSS could provide
more effective water resources
management. The implementation of a
real-time data collection system
enhanced with two-way interrogation
would be extremely valuable in the
areas of dam safety and in flood
warning. The radiodetermination
capability of the proposed service would
assist the Office in defining the location
of water resources supplies, storage
structures, diversions, wells, and points
of water use and consumption.

Appendix C

Summary of comments related to
Petition RM-4839, filed by the National
Academy of Sciences.

1. On August 10, 1984, a petition filed
by the National Academy of Sciences
(RM-4839) was placed on public notice.
The petition requested the Commission
to change the allocation status of the
radio astronomy service in the 1606.8—-
1613.8 MHz band. Radio astronomers
observe OH lines in this frequency
range from different regions of our
galaxy. To protect these observations
from wide-spread interference which
could be generated from a RDSS system
or systems, a change in allocation status
was requested from secondary to
primary.

2. Supporting comments in response to
the petition, RM—4839, were submitted
by the National Astronomy Observatory
(NRAQ), the National Astronomy and
Inonsphere Center, and the National
Science Foundation (NSF). The NRAO
states that the 1612 MHz line is an
important frequency for studying the
motions of stars. Also, the 1612 MHz
observations provide information on the
structure and mass of the central region
of our galaxy from the mapping of the
ordered motion of the red-giant stars. It
is from such measurements that radio
astronomers hope to detect a black hole
at the galaxy's center.

3. The National Astronomy and
lonosphere Center operates the world's
largest radio telescope in Puerto Rico.
Its equipment provides the highest
instantaneous sensitivity anywhere in
the world for studies of the hydroxyl
(OH) molecule. It requests improved
protection from air-borne usage of the
1612 MHz frequency by upgrading the
existing allocation from secondary to
primary. It claims that the 1612 MHz line
is the dominant emission line for

maturally occurring masers around
infrared stars. Characteristics of these
stars cannot be inferred from
observations in any other frequency
band.

4. NSF states that if the radio
astronomy service has a lesser
allocation status than other services in
the band, then adequate safeguards will
not be developed and radio astronomy
research will be excluded from the 1612
MHz band. It urges adoption of the
petition submitted by CORF.

5. The Geostar Corporation opposed
the petition claiming the public interest
would best be served if the Commission
were to maintain the present primary
allocation of the 1610-1626.5 MHz band
for aeronautical radio navigation with
the proposed U.S. footnote for the
radiodetermination service and decline
to adopt a primary allocation for a third
hydroxyl frequency line. It suggests that
the pending rulemaking proceeding
regarding the radiodetermination
satellite service is the appropriate forum
for resolving conflicts between the
RDSS service and the radio astronomy
service. It accordingly suggests the
dismissal of the NAS petition.

5. Geostar indicates that because
radio astronomers rely on data
summations gained from lengthy
observations, it is possible that Geostar
pulses, which will arrive at observations
within certain knowable intervals, can
be factored out with minimal signal loss,

6. In reply comments the National
Academy of Sciences reiterates its
position that a primary allocation in the
1606.8-1613.8 MHz band is necessary to
protect radioastronomy observations of
the hydroxyl lines. It indicates it is
encouraged by Geostar's attitude of
cooperation to protect the radio
astronomy service but cannot assume
that any agreement reached in bilateral
discussions between Geostar and the
radio astronomy community can be
extended to future applicants to provide
RDSS functions in the band 1610-1626.5
MHz.

Subsequent to the comment period on
the petition, in a letter received
December 19, 1984 enclosing comments
filed by Geostar in the
radiodetermination satellite service
rulemaking, Geostar supported the NAS
reques! so long as a sharing
arrangement agreed by Geostar and
representatives of the radio astronomy
service were implemented in the
Commission's Rules.

Appendix D—Agreement Reached
Between Geostar and the National
Academy of Sciences for Sharing
Between the Radiodetermination
Satellite Service and the Radio
Astronomy Service in the 1606.8-1613.8
MHz Band

Emission Limitations

The mean power density of airborne
and spacecraft RDSS emissions at a
frequency which is removed from the
assigned frequency by more than 50%
shall be attenuated below the mean
power density at the assigned center
frequency as specified in the following
equation (attenuation greater than 75
decibels is not required):

A=12-+0.2(P-50)
where,

A=attenuation (in decibels) below the
mean power density level, and

P=percent of assigned bandwidth
removed from the carrier frequency

Radio Astronomy Coordination
Procedures

All RDSS licensees will automatically
restrict user transmissions to occur only
within the first 200 milliseconds
following the one second time marks of
Coordinated Universal Time when users
enter Radio Astronomy Regions (RARs)
during a period of radio astronomy
observations in the 1606.8-1613.8 MHz
band. RARs are defined by a circle with
a radius of 150 kilometers from the
coordinates provided below for airborne
transmissions, and by a circle with a
radius of 25 kilometers from the
coordinates provided below for ground-
based transmissions. Any segment of a
RAR which is part of a Standard
Consolidated Statistical Area is not
subject to coordination and
transmission restriction limitations.

RDSS licensees will establish an
observation notification procedure
through the Electromagnetic Spectrum
Management Unit, National Science
Foundation, Washington, DC 20550, that
satisfactorily provides for the restriction
of user transmissions as described
above during periods of radio astronomy
observations in the frequency band
1606.8-1613.8 MHz.

RDSS licensees shall reimburse radio
observatories for the cost of any special
equipment or services required by their
observation notification procedure.
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Radio Astronomy Sites

The following radio astronomy sites
are the centers of RARs as described
above:

Name Latitude

Longiude

!
!
|
4049 N |
IFITN
34704 N
30°38'N
38°20°N. |

Hat Creok, Califormia

Owuns Valley, Califormia

Fort Dawvis, Texas . diasd
Groon Bank, West Virgais
Arecibo, Puento Rico ..

121728 W.
nerw
10r3arw
10356 W

18°21'N T 86°45' W.

T9NeR W,

Appendix E

Parts 2, 74, 90 and 94 of Chapter I of
Title 47 of the Code of Federal
Regulations are proposed to be amended
as follows:

The authority citations in Parts 2, 74,
90 and 94 continues to read:

Authority: Sec. 4, 303, 48 Stat. 1066, 1082 as
amended; 47 U.S.C. 154. 303.

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

§2.106 Table of frequency allocations.
[Amended]

1. In § 2106, columns 4 and 5 of the
allocation table for the band 1610-1626.5
MHz are amended by adding a new
footnote US 306 as follows:

UNITED STATES TABLE

Non-Governmont
Government aliocation (MHz) Wm

@ ®

1610-1626.5 1610-1626.5
AERONAUTICAL
NAVIGATION

722 732 738 T34 USe
US40 US208 US280
US308

RADIO-
NAVIGATION
722 732 733 T USH
US40 US208 US280
US306

United States Footnotes

US306 The band 1610-1626.5 MHz is also
allocated for use by the radiodetermination
satellite service in the Earth-to-space
direction.

2.In § 2.108, columns 5 and 6 are
amended by deleting auxiliary
broadcasting, private operational-fixed
microwave and private land mobile
from the 2483.5-2500 MHz band. A new
footnote NG147 is added to provide for
the grandfathering of existing auxiliary
broadcasting, private operational-fixed
and private land mobile stations in the
2483.5-2500 MHz band. Further, the
radiodetermination satellite service is
added to the 2483.5-2500 MHz band on a
primary basis as follows:

UNITED STATES TABLE

Govern- Non- FCC use designators
Govern-

NG Foolnoles

NG147 Stations in the broadcast auxiliary
service and private radio services licensed as
of July 25, 1985, or on a subsequent date
following as a result of submitting an
application for license on or before July 25,
1885, may continue to operate on a primary
basis with the radiodetermination satellite
service.

3.In § 2106 columns 4 and 5 are
amended for the band 5000-5250 MHz
by adding a new footnote US307 as
follows:

UNITED STATES TABLE

Govern- FCC use designaton

ment

United States Footnotes

US307 The sub-band 5117-5183 MHz is also
allocated for space-to-Earth transmissions in
the fixed satellite service for use in

conjunction with the radiodetermination
satellite service operating in the bands 1610-
1628,5 MHz and 2483.5-2500 MHz. The tota]
power flux density at the Earth's surface
shall in no case exceed —159 dBW/m® per 4
kHz for all angles of arrival.

PART 74—EXPERIMENTAL,
AUXILIARY, AND SPECIAL
BROADCAST, AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

1. In § 74.602 the table of channel
frequencies following paragraph (a) is
amended by deleting the last frequency
range, 2483-2500, in the first column
labeled Band A MHz. Also, the ninth
frequency range, 2467-2484, in the first
column is amended by revising it to read
as follows: 2467-2483.5.

2. Section 74.602(a)(2) is amended by
adding a new footnote NG147 to read as
follows:

§74.602 Frequency assignment.

(a) - L

(1) L N

(2) The following notes to the Table of
Frequency Allocations contained in
§ 2.106 apply to the shared use of the
frequency bands shown above.

NG123* * *

NG147 Stations in the broadcast auxiliary
service and private radio services licensed es
of July 25, 1985, or on a subsequent date
following as a result of submitting an
application for license on or before July 25,
1985, may continue to operate on a primary
basis to the radiodetermination satellite
service,

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. Section 80.17(c) is amended by
revising paragraph (18) to read as
follows:

§90.17 Local Government Radio Service.

(c) ..

(18) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new stations or
modification to existing stations to
increase the number of transmitters will
be accepted. Existing licensees as of
July 25, 1985, or on a subsequent date
following as a result of submitting an
application for license on or before July
25, 1985, are grandfathered and their
operation is co-primary with the
Radiodetermination Satellite Service.
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2. Section 90.19(e) is amended by
revising paragraph (25) to read as
follows:

§90.19 Police Radio Service.

(e) o™ e

(25) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new stations or
modification to existing stations to
increase the number of transmitters will
be accepted. Existing licensees as of
July 25, 1985, or on a subsequent date
following as a result of submitting an
application for license on or before July
25, 1985, are grandfathered and their
operation is co-primary with the
Radiodetermination Satellite Service.

3. Section 90.21(c) is amended by
revising paragraph (13) to read as
follows:

§90.21 Fire Radio Service.

(C) Cl W)

(13) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices, In the 2483.5-2500 MHz band,
no applications for new stations or
modification to existing stations to
increase the number of transmitters will
be accepted. Existing licensees as of
July 25, 1985, or on a subsequent date
following as a result of submitting an
application for license on or before July
25, 1985, are grandfathered and their
operation is co-primary with the
Radiodetermination Satellite Service.

4. Section 90.23(c) is amended by
revising paragraph (13) to read as
follows:

§90.23 Highway Maintenance Radlo
Service.

(cl - - -

(13) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
lo existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on & subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-

primary with the Radiodetermination
Satellite Service.

5. Section 980.53(b) is amended by
revising paragraph (24) to read as
follows:

§90.53 Frequencies available.

(b) .

(24) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

6. Section 90.63(d) is amended by
revising paragraph (19) to read as
follows:

§90.63 Power Radio Service.

(d] L

(19) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices, In the 2483.5-250 MHz band, no
applications for new or modification to
existing stations to increase the number
of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

7. Section 90.65(c) is amended by
revising paragraph (32) to read as
follows:

§90.65 Petroleum Radio Service.

(c) » - »

(32) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are

grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

8. Section 90.67(c) is amended by
revising paragraph (22) to read as
follows: .

§90.67 Forest Products Radio Service.

(c) IR Al »

(22) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices, In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the
number of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

9. Section 90.69(c) is amended by
revising paragraph (8) to read as
follows;

§90.69 Motion Picture Radio Service.

- - » . -

(c) . 0

(8) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the
number of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

10. Section 90.71(c) is amended by
revising paragraph (6) to read as
follows:

§90.71 Relay Press Radio Service.

(c)

(8) Available only on & shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the
number of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a




39110

Federal Register / Vol. 50, No. 188 / Friday, September 27, 1985 / Rules and Regulations

result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

11. Section 90.73(d) is amended by
revising paragraph (23) to read as
follows:

§90.73 Special Industrial Radio Service,

(d) » .

(23) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted,

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

12. Section 90.79(d) is amended by
revising paragraph (17) to read as
follows:

§90.79 Manufacturers Radio Service.

(d) L

(17) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

13. Section 90.81(d) is amended by
revising paragraph (9) to read as
follows:

§90.81 Telephone Maintenance Radio
Service.

(d) » » »

{9) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1885, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

14. Section 90.89(c) is amended by
revising paragraph (15) to read as
follows:

§90.89 Motor Carrier Radio Service.
(c)
(15) Available only on a shared basis

with stations in other services, and

subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

15. Section 90.91(c) is amended by
revising paragraph (16) to read as
follows:

§90.91 Raliroad Radio Service,

(c] - » -

(18) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.

Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

16. Section 90.93(c) is amended by
revising paragraph (8) to read as
follows:

§90.93 Taxicab Radio Service.

(c) » - »

(8) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the

number of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

17. Section 90,95(d) is amended by
revising paragraph (13) to read as
follows:

§90.95 Automobile Emergency Radio
Service.

(d) oNe' /W

(13) Available only on a shared basis
with stations in other services, and
subject to no protection from
interference due to the operation of
industrial, scientific, or medical (ISM)
devices. In the 2483.5-2500 MHz band,
no applications for new or modification
to existing stations to increase the
number of transmitters will be accepted.
Existing licensees as of July 25, 1985, or
on a subsequent date following as a
result of submitting an application for
license on or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

18. Section 90.103(c) is amended by
revising paragraph (9) to read as
follows:

§90.103 Radiolocation Service.

(c) » - .

(9) This band is allocated to the
radiolocation service on a secondary
basis to other fixed or mobile services
and most accept any harmful
interference that may be experienced
from such services or from the
industrial, scientific, and medical (ISM)
equipment. Operating in accordance
with Part 18 of this chapter. In the
2483.5-2500 MHz band, no applications
for new or modification to existing
stations to increase the number of
transmitters will be accepted. Existing
licensees as of July 25, 1985, or on &
subsequent date following as a result of
submitting an application for license on
or before July 25, 1985, are
grandfathered and their operation is co-
primary with the Radiodetermination
Satellite Service.

PART 94—PRIVATE OPERATIONAL—
FIXED MICROWAVE SERVICE

1. Section 94.61(b) is amended by
revising limitation (4) to read as follows:
§94.61 Applicability.

* . .
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(b) . " »

(4) Frequencies in this band are shared
with mobile and radiolocation stations in
other services, and must accept harmful
interference that may be experienced from
operations of industrial, scientific, or medical
{ISM) equipment operating on 2450 MHz. In
the 2483,5-2500 MHz band, no applications
for new stations or modifications to existing
stations to increase the number of
transmitters will be accepted. Existing
licensees as of July 25, 1985, or on a
subsequent date following as a result of
submitting an application for license on or
before July 25, 1985, are grandfathered and
their operation is co-primary with the
radiodetermination Satellite Service.
However, all grandfathered temporary fixed
licensees are required to notify directly each
Radiodetermination Satellite Service licensee
concerning present and proposed locations of
operation.

Statement of Commissioner James H.
Quello Dissenting in Part

Re: Amendment of the Commission's
Rules to Allocate Spectrum for, and to
Establish Other Rules and Policies
Pertaining to, a Radiodetermination
Satellite Service (RDSS) (General
Docket No. 84-689).

1 strongly support the establishment of
a radiodetermination satellite service. A
review of the comments reveals the
potential array of public interest
benefits offered by this service, such as
safety to human life, reduced
transportation and labor costs, and
improvements in navigational services.
Further, RDSS provides to the end user
certain capabilities that currently are
not available by any other means. For
these reasons, I agree with the necessity
to establish RDSS.

The Report and Order, however, also
grandfathers all existing mobile
licensees in the 2483.5-2500 MHz band
on a co-primary basis with RDSS
licensees and provides that RDSS
licensees have the option of paying the
“reasonable and prudent cost of
modifying an existing licensee's
operation” if interference from these
mobile operations is unacceptable.l
dissent to these provisions.

I object first to the concept of co-
primary status. The Report and Order
clearly establishes the public interest
served by RDSS. If the needs met by
RDSS are this great, then RDSS should
be granted primary status and all other
licensees should be given secondary
status. Further, we are establishing a
dangerous precedent by having the new
user of the spectrum pay to relocate
existing licensees. As the demand for
spectrum increases and new services
are developed warranting the
reallocation of spectrum, the
Commission may find itself increasingly

burdened with resolving disputes

associated with allocating the costs of
relocation. Further, in some cases the
delivery of new services that would
fulfill public needs may be thwarted due
to the costs agsociated with relocating
existing licensees. Accordingly, I am
dissenting in part to this Report and
Order,

Statement of Commissioner Henry M.
Rivera Dissenting in Part

Re: Report and Order to Allocate
Spectrum for a New Radiodetermination
Satellite Service (RDSS).

This Report and Order allocating
spectrum for & new Radiodetermination
Satellite Service (RDSS) contains a
novel, innovative, but also illegal and
undesirable approach to the spectrum
allocations process. After reaching the
conclusion that RDSS is in the public
interest, the majority concludes that
existing private radio and broadcast
mobile licensees in the reallocated band
need not move until the cost of
modifying or replacing their current
equipment is paid for by future RDSS
licensees. This procedure establishes a
far-reaching precedent which will
change the fundamental nature of the
Commission’s spectrum allocation
process without the benefit of a public
review or record on the desirability of
the administrative ramifications of the
change.

The majority's action has some
intuitive appeal. However, this‘pay-to-
play spectrum acquisition mechanism
contravenes language in Sections 301
and 304 of the Communications Acl,
frustrating the congressional
determination that the spectrum belongs
to the government and that a licensee's
right to use the spectrum is limited to the
specified term of the license.
Furthermore, [ fear that the result the
majority reaches establishes a policy
that will be harmful to future spectrum
allocation, because it will mire the
Commission in an insoluable tar-pit of
factual disputes by existing spectrum
users resisting spectrum reallocation.

1 agree with the majority that the
reallocation of spectrum to permit the
creation of the RDSS is in the public
interest. I also agree that to implement
this public interest determination it is
appropriate for the Commission to
modify the licenses of existing users in
the subject bands, specifying that their
future use of the band will be secondary
and that, as secondary users, they must
terminate operation if their continued
use of the band harmful interference to
RDSS.

I part company with the majority,
however, on the question of how this

decision should be implemented. The
majority proposes to allow existing
users of these bands to remain "co-equal
primary’' until such time as the RDSS
licensees reach agreements with the
existing users about paying the cost of
modifying or replacing their current
equipment to permit the existing
licenses to operate in other bands. As
the majority sees it, RDSS providers
should be willing to make these
payments if RDSS use of the spectrum is
more valuable than that of existing
licenses. The requirement that the
newcomers pay the cost of displacing
these current users will, therefore,
validate the majority's assumption that
the proposed use is superior to the
existing use. If the Commission’s
determination that the RDSS is the most
desirable use is wrong, the RDSS
providers will not be willing to make the
payments necessary to clear the band.

The majority's cost-benefit equation
omits one critical paramenter. Nowhere
in its algorithm is there a term for
factoring in the public interest, In fact,
the algorithm specified in the
Communications Act provides that the
public interest be the dominant term in
making such calculations. As Congress
envisioned it, when the public interest
weights in favor of the spectrum being
put to a particular use, private
considerations are subordinate factors
which cannot determine the outcome of
the Commission's deliberations.!
Therefore, as attractive as the principal
of reimbursing displaced licensees may
be, I cannot acquiesce in the majority's
decision absent amendment of the
Communications Act.

In drafting the Communications Act,
Congress took care, in several places, to
insure that a grant of a license in and of
itself did not entitle the licensee to any
right beyond Section 316 hearing rights.*

' These subordinate factors have been held to

require careful consideration by the Commission in
the form of a hearing right pursuant to Section 316
of the Act or our careful documentation of their
scope In the course of notice and comment
rulemaking, See e.g.. Carroll Broadcasting v, FCC,
258 F.2d 440 (D.C. Cir. 1958). These privote
considerations have also been the bagis of &
Commission decision to delay implementation of a
spectrum reallocation 1o a new service until the
Commission has taken action to accommodate the
displaced pre-existing users. See e.g. DBS Report
and Order, 90 FCC 2d 6786 (1982),

#The first section of Title 111, governing regulation
of radio communications, specifies thut: It is the
purpose of this Act * * * to provide for the use of
[channels of radio communications), but not the
ownership thereof, by persons with limited periods
of time. . . . and no such license shall be construed
10 creste sny right, beyound the terms, conditions,
und periods of that license.
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The statute's drafters sought to insure
that future licensees would be aware of
the limited nature of their right by
requiring applicants to sign an explicit
waiver to rights beyond the term of their
licneses.? Section 309, governing the
process of applying for use of the
spectrum, reinforces these limitations on
licensees’ rights.*

These statutory limitations embody a
plain congressional intent. Congress
intended to preserve control over use of
the spectrum, to ensure that ownership
of the spectrum remained with the
government and not licensees, and to
perserve for the Commission the
freedom to terminate the use of the
spectrum by certain licensees in order to
permilt its reassignment to higher public
interest uses,

In the past, compensation has been
required in three instances. However,
each of those instances is
distinguishable from the precedent
established by today's action. First, in
our Direct Broadcast Satellite (DBS)
decision, we decided to let new
licensees gain access to the spectrum
prior to the expiration of a five year
transition period if they paid the cost of
relocating the existing licensees.® The

*Section 304 of the Act specifies: No station
license shall be granted by the Commission until the
applicant therefore shall have signed a waiver of
any claim to use of any particular frequency or of
the electromagnetic spectrum as against the
regulatory powers of the United States bacause of
previous use of the same, whether by license or
othorwise.

*Section 306 specifies that: Such station licenses
as the Commission may grant shall be in such
general form as it may prescribe. but each license
shall contain, in addition to other provisions. a
statemant of the following conditions to which such
licensee shall be subject: (1) The station license
shall niot vest in u licensee any right to operate the
station nor any right in the use of the frequencios
designated in the license beyond the term thereof

* In the Commission’s DBS proceeding, spectrum
was reallocated from terrestrial microwave users to
the new DBS service. DBS Report and Order, 90
FCC 2d 076 (1962). The existing terrestrial licensees
were given a five year period to vacate the band
after which their primary status would be reduced
to secondary and they would be required 1o protect
the DBS service. In response 10 concerns that early
DBS entrants might need the spectrum prior to
completion of the five year trangitional period, the
Commission concluded that DBS licensees “would
have a strong incentive to compensate the FS users
for the costs of moving to other frequency bands
during this perfod.” The distinction between that
decision und the decision here is important. After
the transition period the new user gained access to
the spectrum regardiess of the new user’s ability or
willingness to pay to relocate existing users. This
mechanism wan intended 10 uct as an incentive to
encourage early movement out of the band by the
existing users. DBS Report and Order, 80 FCC 2d
676 ut paragraph 67, note 60

second instance in which the
Commission has authorized relocation
cost involved Broadcast Corporation of
Georgia (WVEU-TV).® The third case in
which the Commission authorized
payment involved a situation where the
requested assignment of a particular
channel required a change of frequency
by an existing station in the same
service.”

While the equitable considerations

* Memorandum Opinion and Order, Mar. 8, 1984.
In this case, a construction permit was issued for
Channel 69, Atlanta, Georgla (Channel 89). The CP
holder specified a tower site heavily used by land
mobile radio service licensees operating on UHF
channel 70, When the Channel 80 transmitter was
sctivited for program test, extensive interference
was experienced by the Channel 70 land mobile
radio licensees, The Commission concluded that the
most efficient alternative was to require the land
mobile licensees to re-channelize with greater
frequency separation from Channel 89, Upon
comparing the equities of a later coming spectrum
user causing destructive interference to existing
spectrum users, the Commission concluded that
fairness dictated that the Channel 69 permitiee bear
the cost of relocating the existing Channel 70 land
mobile licensees.

¥ Jahnks v. FCC, D.C. Circuit No. 80-2448 (March
16, 1982}, In this case an applicant for & new FM
broadcast radio station negotiated un agreement
with an existing FM station licensee which called
for & channel change by the existing stution at the
applicant’s expense to resolve a technical
incompatability. The Commission then granted the
requested application subject to this reimbursement
agreement. The applicant subsequantly filed o
request for extension of the construction permit. The
Commission agreed to grant the six-month
extension, provided that within 30 days the
applicant made definite arrangements to pay the
agreed to rechannelization expense. When the
applicant failed 1o do s0, the extention was denied.
On uppeal challenging this denial, the Court
conciuded that the Commission had the authority to
Impose such a condition on the construction permit.
In so concluding. the Court ruled that:

“Although the scope of the Commission's
uuthority is limited to actions in the public, not
private, interest, it is established that private losses
to existing stations occasloned by licensing new
stations may have an adverse effect on the
provision of broadcast service to the public.
{Citations omitted.) While it is true that the
Commission lacks authority to create or enforce any
legal obligation to [the applicant] to reimburse [the
lic ] the C {asion does have the power to
determine the issuance of a license or permit to [the
applicant] without his having reimburse [the
licensee] would adversely effect the public interest.
See Regents of University Systom v. Carroll, 338
U S, 586, 506-97 and nole. 12 (1950)." Jahkne v. FCC,
Judgment. D.C, Cir. No. 80-2448 (March 18, 1662),
alip opinion at 3.

This case is inapplicable to the situation at hand
for two reasons. First, the Commission was
allocating cost between two co-equal primury users,
both of whose continued existence in thiz band the
Commission determined was in the public interest.
The Com ion was not conditioning the initiation
of a primary use found to be in the public interest
on payment to secondary users whose continbed
use of the spectrum the Commission no longer
believed was warranted. Second, as in the DBS
case, the licensee here voluntarily undertook
reimbursement of the existing licensee, but was not
required to do so in order to use the spectrum.

involved in these prior Commission
actions involving compensation may be
similar to the case at hand,® the policy
considerations are dramatically
different. First, in the Channel 69 case
the Commission was not making a
choice between private land mobile and
broadcast utilization of the same
spectrum. The television station was
authorized on UHF channel 69 while the
land mobile stations were authorized on
an adjacent band of spectrum. Both
services utilized their respective
channels extensively throughout the
country. The Commission failed to
foresee the destructive interference that
would take place if both users located
their transmitters within close physical
proxy. This problem arose after the fact
and did not preclude effectuation of the
Commission's spectrum allocation
decision generally. The significance of
the co-primary status in the Channel 69
case is that the Commission's public
interest determination was that both
uses of the spectrum were in the public
interest—now and in the future. In the
RDSS reallocation proceeding before us
today, we are concluding that the RDSS
use of the spectrum is a superior public
interest use, warranting a clearing of the
band for RRDS.

The case law interpreting the
Commission’s obligations to protect the
rights of existing licensees is sparse.
Early cases seem to establish the
principle that the ethers remain the
government's property and & licensee's
use of it is subject to modification
without compensation as the public
interest demands.” As indicated in
footnote 1, some cases have recognized
a Commission responsibility to consider
the economic impact of its actions on
existing licensees.'® These uncertain or

* Commission enforcement of obligations
voluntarily undertaken by applicants or the
adjudication of the conflicting interest among
adjacent channel co-primary users raises wholly
different rights or equities than are raised by the
displacement of licensees by higher public interest
users in spectrum reallocation proceedings. |
reiterate, we do not have such & situation here.

*“We are well satisfied that there is a vital
difference between the rights of one whose property
(in coal land such as was considered in
Pennsylvania Coal Company v. Mahone, 360 U.S.
393, 43 S.C1. 158, 67 L.Ed. 322) fs confiscated by
judicial decree and the rights of one to use the air.
which right is dependent upon a governmen! permit
limited both in extent and time. The former is
vested. The latter is permissive. American Bond and
Mortgage Co. et al, v. United States, 52 F.2d 318, 320
[1932).

* 8oe 9. Carroll Broadcosting v. FCC. F2d 440
(D.C. Cir. 1958); FCC v. Sanders Brothers Radio
Station. 300 U.S. 470 (1840); FCC v. National
Citizens Committee for Brootcasting. 436 U.S, 775,

B80S note 24 (1978). These cases have consistently
Continued
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inapplicable judicial pronouncements
must be weighed against specific
obligations placed upon the Commission
by the Communications Act.!' Nowhere
does that Act authorize the Commission
1o delegate its spectrum allocation
responsibilities to the private sector via
auction, displacement payment or any
other mechanism. ' In those recent
instances where the Commission has
concluded that private or marketplace
determination of the best use of the
spectrum was preferable to the
Commission's spectrum allocation
process, the Commission has concluded
that amendment of the Communications
Act is necessary.'*

The practical effect of today's
decision will be to modify the public
interest determination made by the
Commission with a marketplace
determination made by RDSS licensees.
These private party interests will
determine to what use this spectrum is
finally put.**

required only that the Commission consider those
economic impacts in the hearing prior to granting a
license or as part of the rulemaking record prior to
umonding the rules. None of these cases required
the Commission 1o compensate displaced licensee
or arrange payment of such compensation,
he Commission is assigned responsibility for

wiocating the spectrum; to wit:

Sec. 303, * * The Commission from time to time,
i the public convenlence, Interest or necessity
requlre shall—

¢! Assign bands of frequency to the various

cusses of stetions, and assign frequencles for each
individual station and determine the power which

eact station shall use in the time during which it
may operate; * * *

{] Make such regulations not Inconsistent with
law ax it may deem necessary to prevent

interference between stations and to carry oot the
provisians of this Act: provided, however, that
charges in frequencies, authorized power, or in the
times of operation of any station, shall not be made

without consent of the station licensee unless, after
i public hearing. the Commission shall determine
that sach changes will promote public convenience

ar interest or will serve public necessity, or the

provisions of this Act will be more fully complied

with; * y:

" Western Air Lines, Inc, v. Civil Aeronoutics

Boord, 194 F.2d 211, 214 (0th Cir. 1852); Shreveport
roving Co,, v. U.S., 143 P.2d 222 (Sth Cir.), cert.

denied, 323 US. 749 (1944).

*CL Letter of May 1, 1665 to Honorable John C.
Danforth, Chairman Senate Committee on
Commerce from FCC Chairman Murk S. Fowler and
sltuched “Auction Licensing Act of 1985,"
Lommunications Dally (May 2. 1985)

_''If RDSS licensees determine that payment of
the pre-existing private land mobile and broadcast
users is sufficiently in their economic interest, they
will pay the cost of relocating these pre-existing
licensees in order to clear the band the Commission
now allocates for their primary use. If the RDSS
licensees conclude that, given the cost of clearing
the band, initiation of the service is no longer in
!beir economic interest, the pre-existing licensees
Will not be pald and will continue 10 make use of
the band for purposes for which the Commission
has determined the band should no longer be uned.

In addition to my concern over the
legality of the majority’s actions, | am
deeply concerned over the policy
ramifications of the precedent we are
establishing. As the numbers of
spectrum users and the number of
instances in which the Commission must
displace or repack existing licensees in
order to make room for new uses
increases, the Commission will be
confronted increasingly with situations
in which the allocation of displacement
costs on the new user may prevent
initiation of the new use.'®

While administrative considerations
should not be a significant component of
our public interest calculus, the
administrative ramifications of the
precedent set today provides another
basis for concluding that this decision is
flawed. In a relatively simple conflict
between 41 land mobile radio licensees
and UHF Channel 69, Atlanta, the
Commission consumed an enormous
amount of administrative time and
energy determining what constituted
reasonable costs for relocation of the
land mobile licensees. The Commission
also experienced extreme difficulty
determining what amount of
degradation was sufficient to justify a
particular land mobile licensee
demanding reimbursement for the cost
of relocation. If this Commission was
stymied by the 42 parties involved in the
Channel 69 dispute, the number of
parties involved in a nationwide band
reallocation or channel splitting has the
potential for creating a factual dispute
so great that disposition will become
impossible.

Even in the instant case, the majority
has far from resolved the outstanding
cost issues, Because it acts without the
benefit of rulemaking on the question of
this new payment process, the majority
has no basis for concluding which RDSS
applicants should bear the cost for
relocating which licensees currently in
their band. Should the first licensee or

**This may arise, for example, in the proceeding
where the Commission proposes to reallocate
spectrum currently occupied by television broadcast
lic § Or O carrier mobile radio service
providers to the private land mobile radio services
far the purpose of satisfying the need for public
safety communications. See Private Radio Bureau
Staff Report on Future Public Safety
Telec foations Requir ts, Order in PR
Docket No. 84-232, FCC 85-329 [August 1, 1885). The
precoedent established today would require the
public safety liconsees to pay the pre-existing users
of the broudcast spectrum for the displacement or
diminution of their use of the spectrum. A close
analogy will arise in the future if the Commission
decides to split existing channels 1o accommodate
heavier use of existing bands that have become
overcrowded. The new user accommodated by this
channel splitting could, consistent with today’s
decision, be required to pay the cost of re-
channelizing the existing licensee’s equipment,

all the RDSS applicants share the cost?
If the four RDSS applicants currently
pending pay to clear the band, should
later filed applicants make payments to
the early entrants for their investment?
Will the Commission place an
assessment against each applicant to
cover the relocation cost or must the
applicants negotiate a private
arrangement to divide the cost involved?
Will the Commission adjudicate
disputes over the actual cost of
relocation or must the parties seek local
judicial determinations? If a displaced
licensee has a choice between moving
into a more crowded band at somewhat
less cost or a less crowded band at a
higher cost, who will decide to which
band the displaced licensee should
relocate? Does degradation of service
justify a payment? How much
degradation will serve as the trigger?
Conversely, how much degradation must
be tolerated by existing licensees before
relocation payment rights are triggered?

Under this decision, the Commission
will be required to answer these
questions, It is unfortunate that we will
be attempting to resolve these questions
for this group of applicants without the
benefit of public notice and comment. It
is even more unfortunate for members of
the public that the majority is
establishing this precedent without
careful consideration of how this
decision should be applied in
foreseeable upcoming reallocation
decisions,

While moving toward a market-
oriented spectrum allocation mechanism
may be consistent with the marketplace
regulatory philosophy, it is inconsistent
with the Commission's statutory
mandate. The Commission must seek
congressional revision of its organic
statute before continuing down this
path, it should also conduct a
comprehensive public proceeding to
systematically develop the new
administrative machinery necessary to
make such a marketplace-based system
work. The failure to do so, here, is
therefore, both illegal and undesirable.
Accordingly, to this part of this Report
and Order, | dissent.

|FR Doc. 85-22585 Filed 9-26-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 76

Oversight of the Radio and TV
Broadcast Rules; Correction

AGENCY: The Federal Communications
Commission.

ACTION: Correction to Final Rule.
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SUMMARY: In the Order, Oversight of the
Radio and TV Broadcast Rules, Mimeo
No. 7001, published in the Federal
Register on September 23, 1985 at 50 FR
38529, there is an error in the
Alphabetical Index for Part 76 which
omils the listing “Must carry
requirements”, It is changed to add the
omitted listing.

ADDRESS: Federal Communications
Commission, Washington DC 20554.
FOR FURTHER INFORMATION CONTACT:
Steve Crane, Mass Media Bureau, (202)
632-5414.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Parl 76

Cable television service.
Erratum

In the matter of Oversight of the Radio and
TV Broadcas! Rules.

Released: September 24, 1985,

In the above captioned Order, (Mimeo
No. 7001) released September 18, 1985
and published in the Federal Register on
September 23, 1985 at 50 FR 38529, the
Alphabetical Index to Part 76 (47 CFR
Part 76) omitted the listing of the Must
Carry requirement.

It is added herein to follow the listing,
Monitoring, CATV system, and will read
as follows:

Must carry requirements...78.7, 76,55, 76.57.
76,59, 76.61, 76.64

Federal Communications Commission.

William J. Tricario,

Secretary.

|FR Doc. 85-23110 Filed 9-26-85; 8:45 am|

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 74-09; Notice 19)

Federal Motor Vehicle Safety
Standards; Child Restraint Systems;
Correction

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Correction of final rule.

SUMMARY: NHTSA published a notice in
the Federal Register on April 17, 1985,
which added a new Figure 6 to Standard
No. 213, Child Restraint Systems.
Subsequently, the agency published a
notice in the August 21, 1985 edition of
the Federal Register, which added two
new figures at the end of Standard No.
213. These two new figures were
erroneously designated Figures 6 and 7.
This notice corrects that error by

designating the figures added in the
August 21, 1985 rule as Figures 7 and 8.
No new obligations or requirements are
imposed on any party as a result of this
correction.

EFFECTIVE DATE: February 18, 1986.

FOR FURTHER INFORMATION CONTACT:
Stephen Kratzke, Office of Chief
Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, Washington, DC 20590 (202-
426-2992).

SUPPLEMENTARY INFORMATION: This
agency published a final rule amending
the inversion test in Standard No. 213,
Child Restraint Systems (49 CFR
571.213) at 50 FR 15154, April 17, 1985.
Among other things, that rule added a
new Figure 6 at the end of Standard No.
213. Subsequently, the agency published
a final rule amending the requirements
of Standard No. 213 applicable to the
buckles used in child restraint systems
(50 FR 33722, August 21, 1885). That rule
added two new figures at the end of
Standard No. 213, erroneously
designating them as Figures 6 and 7.

This oversight in the August 21 final
rule gives rise to a situation where the
next edition of the Code of Federal
Regulations would show two Figure 6's
at the end of Standard No. 213.
Additionally, it would be unclear to
which Figure 6 the text of Standard No.
213 was referring. To avoid such
confusion, this notice designates the two
figures added to Standard No. 213 in the
August 21 rule as Figures 7 and 8, and
makes the corresponding changes in the
text of the standard.

Publication of this correction imposes
no duties or obligations on any party nor
does it alter existing obligations. This
notice simply ensures that the public
will have an accurate version of
Standard No. 213 in the Code of Federal
Regulations. Accordingly, the agency
finds for good cause that notice and
opportunity for comment on this
correction are unnecessary.

List of subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, the
version of 49 CFR 571.213 published at
50 FR 33722, August 21, 1985, is amended
as follows:

PART 571—[AMENDED]

1. The authority citation for Part 571
continues to read as follows:

Authority: 15 U.S.C, 1392, 1401, 1403, and
1407; delegation of authority at 49 CFR 1.50.
2. In § 571.213, paragraph S6.2.1. is

corrected to read as follows:
$6.2 Buckle release test procedure.

$6.2.1. Before conducting the testing
specified in $6.1, place the loaded
buckle on a hard, flat, horizontal
surface, Each belt end of the buckle
shall be pre-loaded in the following
manner, The anchor end of the buckle
shall be loaded with a two pound force
in the direction away from the buckle. In
the case of buckles designed to secure a
single latch plate, the belt latch plate
end of the buckle shall be pre-loaded
with a two pound force in the direction
away from the buckle. In the case of
buckles designed to secure two or more
latch plates, the belt latch plate ends of
the buckle shall be loaded equally so
that the total load is two pounds, in the
direction away from the buckle. For
pushbutton-release buckles, the release
force shall be applied by a conical
surface (cone angle not exceeding 90
degrees). For pushbutton-release
mechanisms with a fixed edge (referred
to in Figure 7 as “hinged button™), the
release force shall be applied at the
centerline of the button, 0,125 inches
away from the movable edge directly
opposite the fixed edge, and in the
direction that produces maximum
releasing effect. For pushbutton-release
mechanisms with no fixed edge (referred
to in Figure 7 as “floating button"), the
release force shall be applied at the
center of the release mechanism in the
direction that produces the maximum
releasing effect. For all other buckle
release mechanisms, the force shall be
applied on the centerline of the buckle
lever or finger tab in the direction that
produces the maximum releasing effect
Measure the force required to release
the buckle. Figure 7 illustrates the
loading for the different buckles and the
point where the release force should be
applied, and Figure 8 illustrates the
conical surface used to apply the release
force to pushbutton-release buckles.

3. Pgragraph $6.2.4 is corrected to
read as follows:

8225 52 "

$6:2.3 7. L

S6.2.4 While applying the force
specified in $6.2.3, and using the device
shown in Figure 8 for pushbutton-release
buckles, apply the release force in the
manner and location specified in 56.2.1
for that type of buckle. Measure the
force required to release the buckle.

4, Figure 8, Pre-impact Buckle Release
Force Test Set-up, dnd Figure 7, Release
Force Application Device—Push Butlon
Release Buckles, are redesignated as
Figures 7 and 8, respectively, appearing
as follows:

Issued: September 23, 1985,
Diane K. Steed,

Administrator.
BILLING CODE 4910-59-M
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[FR Doc. 85-23083 Filed 9-26-85; 8:45 am|
BILLING CODE 4910-59-C
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination That the
Warner Sucker Is a Threatened
Species and Designation of Its Critical
Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
Warner sucker (Catostomus
warnerensis) to be a threatened species,

with critical habitat. This action is being *

taken because: (1) The range and
numbers of this species have been
reduced substantially; (2) predation by
exotic fishes has reduced survival of
juvenile suckers, especially in lake
habitats; and (3) instream water
diversions and artificial barriers are
restricting movement and migration of
suckers within and among streams,
Historically, the Warner sucker
occurred in several natural lakes and
their tributary streams in the Wamer
Valley of south-central Oregon. Portions
of the following habitats in Lake County,
Oregon, are designated as critical
habitat: Twelvemile Creek, Twentymile
Creek, the spillway canal north of Hart
Lake, Snyder Creek, and Honey Creek.
A determination that the Warner Sucker
is threatened and designation of its
critical habitat provide the species with
the protection pursuant to the
Endangered Species Act of 1973, as
amended.

DATE: The effective date of this rule is
October 28, 1985.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Lloyd 500 Building, 500 NE.
Multnomah Street, Suite 1692, Portland,
Oregon 97232,

FOR FURTHER INFORMATION CONTACT:
Mr. Wayne S. White, Chief, Division of
Endangered Species, at the above
address (503/231-6131 or FTS 429-6131).
SUPPLEMENTARY INFORMATION:

Background

The Warner sucker (Catostomus

- warnerensis) is endemic to the streams
and lakes of the Warner Basin in south-
central Oregon. It was first described by
Snyder (1908). This species is
particularly interesting in that it is part
of a relict fauna isolated in remaining
waters of a larger Pleistocene lake that
previously covered much of the basin

floor (Hubbs and Miller, 1948). Early
residents of the area recalled when the
suckers and other fishes were very
abundant and would ascend the creeks
in the spring for spawning (Coombs et
al,, 1979), Cope (1883) also noted the
great abundance of fishes and fish-
eating birds in Warner Basin. The
Warner sucker is presently known to
occur in portions of Crump and Hart
Lakes, the spillway canal north of Hart
Lake, and portions of Snyder, Honey,
Twentymile, and Twelvemile Creeks
(Andreasen, 1975; Coombs ef al., 1979;
Swenson, 1978) Land on the valley floor
is primarily in private ownership,
although the Hart Mountain National
Wildlife Refuge includes portions of
Crump and Hart Lakes. Away from the
valley floor, much of the stream habitat
is within Bureau of Land Management
holdings.

Habitats of Warner sucker include
large natural lakes and associated
marshes. Although primarily lacustrine,
this species spawns in headwaters of
streams, tributary to lakes. Warner
suckers mature at 3—4 years of age at
approximately 5-6 inches (130-160 mm)
in length (Coombs et al.,, 1979). The
species is a moderate-sized member of
the family Catostomidae and reaches a
maximum length of about 20 inches (510
mm). Lateral-line scales average 76 and
scales around the caudal peduncle vary
from 18-22 (Andreasen, 1975; Bond,
1973). A bright orange lateral stripe is
present on adults during spawning runs.

The introduction of exotic fish species
and the modification of stream flows
into lakes of the Warner Valley by
diversion structures have modified the
Warner sucker’s habitat, Predation on
juvenile Warner suckers by large
numbers of exotic centrarchid and
ictalurid fishes may be particularly
significant. All these actions have
contributed to the decline in Warner
sucker populations (Bond, 1974: Coombs
and Bond, 1980; Coombs et al,, 1979;
Kobetich, 1977). The water diversion
structures are especially significant in
that they prevent this obligatory stream-
spawning sucker from reaching its
spawning and rearing areas. Water
pollution and siltation of gravel beds
needed by the fish for spawning are also
adversely affecting the lake and stream
habitats. This species spawns in silt-
free, gravel-bottomed flowing sections
of creeks.

The depleted status of the Warner
sucker has been recognized by the
scientific community. The Warner
sucker was listed as endangered in
Bond's 1974 publication, "Endangered
Plants and Animals of Oregon: L.
Fishes." The species is also listed as
endangered by Deacon et a/., (1979).

However, recent work of Coombs and
Bond (1980) and Coombs et al., (1979)
documented continued, although
reduced, spawning of this species and
recommended a threatened
classification.

The Warner sucker was included in
the Service's Vertebrate Notice of
Review published December 30, 1982 (47
FR 58454). On April 12, 1983, the Desert
Fishes Council petitioned the Service to
add the Wamner sucker to the List of
Endangered and Threatened Wildlife,
After evaluation of the petition, the
Service published a notice on June 14,
1983 (48 FR 27273), which found that
substantial information was presented
in the petition to indicate that action
may be warranted to list the species.
The proposed rule to list the Warner
sucker as a threatened species and to
designate critical habitat was published
by the Service on May 21, 1984 (48 FR
21383), in accordance with section
4(b)(3)(B)(ii) of the Endangered Species
Act of 1973, as amended.

Summary of Comments and
Recommendations

In the May 21, 1984, proposed rule (49
FR 21383) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices were published in the Lake
County Examiner, Medford Mail
Tribune, and Eugene Register-Guard,
which invited general public comment.
These notices were published on June 20
and 21, 1984. A public hearing
concerning the proposed listing and
critical habitat determination was held
in Lakeview, Oregon, on August 29,
1984. The period for accepting written
comments was extended for 60 days
following the hearing and closed on
October 29, 1984 (49 FR 36667).

Seventeen written comments were
received in response to the proposed
rule. Seven of these comments were not
substantive as they offered no
information regarding the status of the
Warner sucker, nor did they offer an
opinion on whether the species should
be protected under the Endangered
Species Act of 1973, as amended. Of the
ten respondents providing an opinion on
the listing, five were opposed and five
were in favor of the proposed action.
Five individuals presented testimony at
the August 29, 1984, public hearing. Four
individuals presented testimony on
behalf of the Warner Valley Association
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in opposition to the listing. Written
comments were received from two of the
four individuals and are included in the
tally of written letters referenced above.
The fifth individual provided no formal
statement, but later submitted one of the
five letters referenced above in
opposition to the listing. The comments
of all individuals and agencies are
discussed below.

Six individuals, all landowners in
Warner Valley, mentioned that Hart
Lake and a portion of Crump Lake were
dry in the early 1930's and early 1960's.
They questioned how the Warner sucker
survived then, and, because it had
survived, they felt the species must be
adaptable and not in need of Federal
protection. The periodic fluctuation in
lake levels appears to be a natural
feature of the Valley hydrology. The
Warner sucker is able to survive such
periods by seeking refuge in streams
tributary to the lake. However, natural
population numbers decrease
dramatically during such periods. Also,
increased irrigation demands during
such periods may aggravate the natural
drought conditions and cause the lakes
to remain dry for longer periods than
would otherwise naturally occur. The
presence of drought cycles argues for
proper management of the stream
resources, which serve as the only
refugium for the Warner sucker at these
times.

One local individual questioned why
the U.S, Fish and Wildlife Service
introduced crappies into the Warner
Valley lakes. To the Service's
knowledge, all introductions of exotic
fishes have been made by State
agencies. The consequences of these
introductions are addressed in the next
response.

Four individuals (all landowners or
their representatives) stated that the
introductions of crappie and other exotic
fishes are a much greater threat then
any other factor (e.g., irrigation
practices) and that there is no use in
listing the Warner sucker until everyone
agrees to remove the exotic fishes. The
Service agrees that interactions
(primarily in the form of predation)
between exotic fishes and the Warner
sucker are a serious problem (see
“Summary of Factors Affecting the
Species” section), but the Service does
not see the exotic fish problem as a
reason for postponing listing. Listing the
fish will likely bring additional attention
to the fish and increase the likelihood of
addressing the exotic fish problem. The
Service will work closely with the State
of Oregon to determine the severity of
the problem. Courses of action ranging
from no further introductions of exotic

fishes to partial or total control of the
exotics will be investigated.

One individual argued that there have
been no new dams or weirs in the
Valley in the past 30 years. Therefore,
agricultural practices should not be
criticized as causing a decline of the
species. The Service agrees that
irrigation has been practiced by Warner
Valley landowners over the past 100
years. Many dams and other diversion
structures were in place prior to 1950.
However, the Service believes that the
cumulative impact of past agricultural
irrigation practices, more recent
additions and modifications to these
practices, and the effects of introduced
fishes have combined to warrant
threatened status for the Warner sucker.

One individual argued that the Valley
has not changed for hundreds of years
and therefore the sucker should be able
to continue to survive, The Service
agrees that in several respects the
Valley has changed little over the past
two hundred years. However, the stream
and lake habitats of the Warner sucker
have sustained a large number of
changes over this time. All agricultural
and water diversion practices have
occurred within the past 150 years.
Establishment of exotic fishes has
occurred within the past 30 years. The
life cycle of the Warner sucker requires
movement from lakes to headwaters of
tributary streams for spawning and then
back to the lakes. Dams, water
diversions, and other modifications have
made such movement difficult or
impossible.

Two individuals suggested that the
Warner sucker population level may be
more closely correlated to climatic
cycles than to human-induced habitat
changes. The Service responds that
historically such was indeed the case.
Drought conditions greatly reduce the
population of Warner suckers. In more
recent times, climatic cycles still
undoubtedly affect population numbers,
but, other factors have become more
important. For example, with large
numbers of predatory exotic fishes in
the Warner Valley lakes, these waters
provide poor conditions for the Warner
sucker even in years of substantial
precipitation. The effects of human
habitat changes are even more serious
during drought years, when habitat is
already reduced. Therefore,
conservation measures are needed so
that natural climatic cycles and habitat
alterations do not combine to eliminate
the species.

One individual described the present
high-water conditions that exist in the
Valley and stated that the Warner
sucker is in fine condition. The Service

agrees that weather cycles do influence

the Warner sucker population. However,

past climatic data indicate that annual
precipitation is cyclic in amount and
that a series of wet years is usually
followed by a series of dry years. Thus,
present climatic conditions should have
little influence on the decision to list the
species.

Two individuals argued that there is
no fustification for spending Federal
dollars for this species when our
national budget is so far in debt. The
Department of the Interior has a legal
responsibility to carry out provisions of
the Act. Decisions regarding the
addition of species to the List of
Endangered and Threatened Wildlife
are to be made on the best available
scientific and commercial data.

One individual landowner argued that
threatened status and critical habitat
designations would service no useful
purpose. The Service responds that such
designations would afford the Warner
sucker protection under the Act. Various
provisions of the Act are discussed
elsewhere and will not be repeated here.
It is the Service's belief that threatened
status and critical habitat designation
will result in improved conditions for
the Warner sucker and could eventually
lead to its recovery. s

Two individuals questioned whether
such designation would jeopardize their
agricultural-based livelihood. The
Service firmly believes that existing
agricultural practices and enhanced
conservation of the species are
compatible. Modifications to existing
diversion structures could be
incorporated to enhance movement and
survival of the species without changing
the purpose or function of the structures.
For example, fish screens could prevent
diversion of adult and juvenile suckers
into agricultural fields. Fish ladders or
other passage structures could facilitate
movement of the species within streams.
The Service will work with the
landowners on conservation and
recovery of the Warner sucker.

Three individuals questioned the
Service's conclusion that the Warner
sucker had declined. They also
suggested that the Service had not
presented any proof to indicate that the
Warner sucker was ever abundant.
Conversely, one individual suggested
that the sucker population may be
increasing. The Service must base its
decisions on the best available scientific
and commercial data. Prior to 1900,
many scientists were impressed by the
large numbers of fishes in the Valley
(Cope, 1883; Gilbert, 1897; Snyder, 1908).
The Warner sucker, as such, was not
mentioned by many of the early
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scientists because it was nol recognized
as distinct from other species of
Catostomus until 1908, However, only
two species of native fish, the Warner
sucker and redband trout (Sa/mo sp.),
are large enough to be readily noticed.
Both species would have been
particularly evident during their spring
spawning runs. The implication that the
Warner sucker was abundant
historically is supported by claims of
local residents (Coombs et al., 1979).
Although there are no historic
population estimates to compare with
recent data, the best scientific data
available indicate that suckers were
abundant, and only one species of
sucker occurs in Warner Valley. Also, it
should be noted that Snyder (1908)
described Warner suckers collected
from Warner Creek, a tributary of Deep
Creek near Adel, Oregon. Recent
surveys have failed to find this species
near Adel or in any portion of the Deep
Creek drainage.

One representative of the Warner
Valley Association claimed that the
Warner sucker is found in the Lahontan
Basin of Nevada as well as in Oregon.
The Service believes that this comment
resulted from confusion in
understanding some of the early
ichthyological literature. Prior to 1908
when the species was described as
Catostomus warnerensis, the sucker in
Warner Valley was assumed to be the
same as C. tahoensis of the Lahontan
Basin. However, when the morphology
of the Warner Valley form was closely
examined by Snyder (1908), the Warner
sucker was found to be unique and
easily separable from C. tahoensis of the
Lahontan Basin. The taxonomy of the
Warner sucker has not been questioned
since that time, and no individuals of C.
warnerensis have ever been collected
from outside the Warner Basin.

One individual questioned whether
the recent studies (particularly Coombs
et al,, 1979) were conducted under
optimal conditions. If conditions were
not optimal, the commenter felt that the
studies were flawed. The Service
responds that this comment is
referencing conditions of high stream
flow, poor roads, and cold weather
encountered by recent investigators.
Although conditions are not always
ideal, valuable scientific data can be
collected nonetheless. For example,
Coombs et al. (1879) collected sufficient
scientific data to determine the
spawning sites, age and condition of
spawners, and distribution of the
species, despite less than perfect
}vculher conditions during the study.
Less than optimal weather did not seem

to hamper adequate data collection by
most recent investigators.

Four individuals, representing Oregon
State University, the Oregon
Cooperative Fishery Unit, the
International Union for Conservation of
Nature and Natural Resources, and the
Oregon Department of Fish and Wildlife,
and a private scientist, supported the
proposed threatened status and critical

* habitat designation. Opinions were

presented that agreed with the Service's
analysis that the Warner sucker has
become depleted since historic times.
Other statements are similar to those
presented in the “Summary of Factors
Affecting the Species” section and will
not be repeated here.

The Oregon Department of Fish and
Wildlife recommended adding the
upstream spring-source area of Snyder
Creek to the critical habitat designation.
Although this area is important for
providing downstream habitat on
Snyder Creek, the Service believes that
flows from the spring-source area will
be protected by downstream critical
habitat designations. That is, a
significant upstream water diversion
would adversely modify critical habitat
downstream on Snyder Creek, and thus
could be dealt with in the manner
described below under "Available
Conservation Measures."

The Bureau of Land Management
questioned why the proposed critical
habitat on Twelvemile Creek stopped at
the Oregon-Nevada border. The Service
concurs that habitat in the Nevada
portion appears as capable of
supporting Warner suckers as does the
Oregon portion. However, Warner
suckers have not been collected from
the Nevada portion of the creek, and the
Service therefore extended critical
habitat designation only to the border.
The Bureau also questioned why the
upper portion of Twentymile Creek was
included as critical habitat. In question
is the species’ ability to ascend the steep
canyon area in Twentymile Creek. The
Service acknowledges that the pricise
upstream distribution limit within
Twentymile Creek is uncertain. Adult
and juvenile Warner suckers have been
collected in Twentymile Creek near its
confluence with Twentymile Creek
(Coombs et a/. 1979). Based on our
knowledge of the species’ life history, it
is likely that adult Warner suckers move
upstream in Twentymile Creek during
their spring spawning run. The Service
has no evidence to indicate that the
canyon area addressed in BLM's
comment is a limiting factor in
movement of adults. Further,
information in our files indicates that
some of the upstream area may provide

habitat for the Warner sucker.
Therefore, lacking scientific data to the
contrary, we have adopted the proposed
critical habitat designation for 9 miles of
Twentymile Creek upstream of its
confluence with Twentymile Creek.
Comments were received from the
Director of the Bureau of Land
Management, Supervisor of the Fremont
National Forest, and the Oregon State
Forester that offered guidance in
management of the Warner sucker but
offered no opinion as to whether the
species should be listed or not. An error
in the "Critical Habitat" section of the
proposed rule was discovered during the
comment period. In that section, the
description of the proposed critical
habitat did not agree with the actual
metes and bounds as given in the
“Proposed Regulations Promulgation™
section of the rule. Service personnel
prepared a handout for the public
hearing that clarified the proposed
critical habitat, and the critical habitat
description is corrected in this final rule.

Summary of Factors Affecting the
Speci

After a thorough review and
consideration of all information
available, the Service has determined
that the Warner sucker (Catostomus
warnerensis) should be classified as a
threatened species. Procedures found at
section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations promulgated to implement
the listing provisions of the Act (codified
al 50 CFR Part 424) were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4{a)(1). These factors and
their application to the Warner sucker
(Catostomus warneresis) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The Warner
sucker is endemic to the Warner Valley
in south-central Oregon. It inhabits
portions of Crump and Hart Lakes, the
spillway north of Hart Lake, and some
sections of Snyder, Honey, Twentymile,
and Twelvemile Creeks (Andreasen,
1975; Coombs et al,, 1979; Swenson,
1978). The species typically ascends
streams tributary to lakes in the Warner
Basin to spawn. However, instream
barriers and diversion structures have
often prohibited the movement of
suckers into spawning streams during
recent years. During years with high
precipitation, enough water flows by the
diversion structures so that the suckers
can utilize limited reaches of the
streams for spawning. However, during
periods of low flows, all water is often
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diverted, thereby eliminating any
change for the fish to spawn. If suckers
are successful in ascending the barriers,
spawned-out fish and progeny are likely
to be restricted to small areas of streams
because of instream barriers, or
sometimes diverted into agricultural
fields where they die. Water diversion,
used to promote farming activites, exists
on all streams occupied by this species.
Such water barriers and diversions are
particulary detrimental to this obligatory
stream-spawning species. Spawning
habitat consists of silt-free gravel areas
with moderate flows. Postlarval and
young-of-the-year Warner suckers
utilize shallow backwater pools and
stream margins where current is slight
or nonexistent.

In addition to water diversions,
channelization of streams and
overgrazing have disturbed soils in the
watershed and degraded streams even
further by allowing siltation of gravel
beds normally used for spawning.
Runoff and leachates containing
fertilizers and pesticides from certain
agricultural and ranching activities in
the Warner Valley watershed further
degrade water quality of the lakes and
streams. ™

B. Overutilization of commercial,
recreational, scientific, or educational
purposes. There is no evidence to
suggest overutilization of the Warner
sucker for any of these purposes.

C. Disease or predation. Exotic
centrarchid (sunfishes and freshwater
basses) and ictalurid (catfishes) fishes
have been stocked into lakes in the
Warner Basin. Large centrarchids and
ictalurids are capable of preying on
Warner suckers. Of particular concern
are large numbers of crappie (Pomoxis
spp.) in Hart and Crump Lakes. Exotic
fishes also may introduce new parasites
and disease organisms to which the
sucker might be susceptible. Exotic
salmonid fishes (trouts) introduced into
the steams may also exert predation
pressures.

D. The inadequacy of existing
regulatory mechanisms. Oregon State
law provides protection against taking
of the Warner sucker by requiring a
collecting permit, but the State has no
provisions for the protection of habitat,

E. Other natural or manmade factors
affecting its continued existence. Any
prolonged drought will hasten the
demise of the Warner sucker if all or
most of the water in the streams is
diverted. During droughts of the 1930's
and early 1960's, Hart and Crump Lakes
were almost dry. During such times,
maintenance of adequate stream habitat
is critical to survival of the species and
any diversion of stream flow would be
particularly deterimental. The reduced

numbers of populations and individuals
make this species especially susceptible
to any natural or manmade factors that
adversely affect it.

The Service has carefully assessed the
best scientific information available
regarding the past, present, and future
threats faced by this species in deciding
to make this rule final. Based on the
evaluation, the preferred action is to list
the Warner sucker as threatened. The
range and number of the species have
been reduced substantially and
alteration of habitat continues. Proper
and adequate management could
prevent the species from becoming
endangered. Recent status information
has provided essential habitat data and
indicates that overcollecting is not a
major threat. It appears prudent to
propose critical habitat for the Warner
sucker.

Critical Habitat

Critical habitat, as defined by section
3 of the Act, means: (i) The specific
areas within the geographical area
occupied by a species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I) essential to the
conservation of the species and (1I) that
may require special management
considerations or protection, and (ii)
specific areas outside the geographical
area occupied by a species at the time it
is listed, upon a determination that such
areas are essential for the conservation
of the species.

Section 4{a)(3) of the Act requires that
critical habitat be designated to the
maximum extent prudent and
determinable concurrently with the
determination that a species is
endangered or threatened. Critical
habitat is being designated for the
Warner sucker to include the following
streams in Lake County, Oregon, and 50
feet on either side of the stream banks: 4
stream miles of Twelvemile Creek, 18
stream miles of Twentymile Creek, 2
stream miles of the spillway canal north
of Hart Lake, 3 stream miles of Snyder
Creek, and 16 stream miles of Honey
Creek. The 50-foot riparian zone on each
side of the streams is included to protect
the integrity of the stream ecosystem.
The Service determines that the
maintenance of this riparian zone is
essential to the conservation of the
Warner sucker, Riparian vegetation
helps prevent siltation and run-off of
other pollutants. Shading from small
trees and shrubs in the riparian zone
helps maintain suitable water
temperature and dissolved oxygen
levels in the streams. These stream
areas include spawing and rearing
habitat for the species. The areas

proposed did not include the entire
historic or present habitat of the fish
and modifications to critical habitat
descriptions may be proposed in the
future. No data were received during the
comment period or from the public
hearing that resulted in changes to the
critical habitat as proposed on May 21,
1984 (49 FR 21383).

Section 4(b)(8) requires, for any
proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) which may
adversely modify such habitat or may
be affected by such designation. These
activities are: (1) Overgrazing by
livestock, which would eliminate
riparian vegetation and lead to
streambank erosion and subsequent
siltation of the stream and lake
environment; (2) introduction of exotic
fishes into streams or lakes of the
Warner Valley, which might compete
with or prey on Warner suckers; (3)
construction of additional diversion
dams, that do not have adequate fish-
passage facilities, on streams inhabited
by the Warner sucker; (4) channelization
or diversion of streams inhabited by the
Warner sucker; (5) application of
herbicide or insecticide along stream
courses or lakes inhabited by the
Warner sucker, which could be toxic to
the species or food; (6) pollution of
stream or lake habitat by silt or other
pollutants; and (7) removal of natural
vegetation within or along streams.

Consultations with the U.S. Bureau of
Land Management may be necessary for
actions involving grazing leases along
streams designated as critical habitat.
Consultations with the U.S. Forest
Service will be unlikely as no Warner
sucker habitat occurs on National Fores!
lands. However, much of the watershed
for streams designated as critical
habitat is within Forest Service
jurisdiction. Substantial increases in
timber harvest and/or road construction
in the Honey Creek drainage may
require section 7 consultation. In
addition to grazing leases and timber
sales, habitat of forest management
plans of the Bureau of Land
Management of Forest Service will
require consultations if their
implementation may affect the Warner
sucker. Also, consultation with the U.S
Army Corps of Engineers (Corps) may
be necessary for any stream bank work
under permits pursuant to section 404 of
the Clean Water Act or permits
pursuant to section 10 of the Rivers and
Harbors Act on streams designated as
critical habitat,

Section 4(b)(2) of the Act requires the
Service to consider economic and other
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impacts of designating a particular area
as critical habitat. The Service has
considered the critical habitat
designation in light of relevant
additional information obtained and
concludes that no significant economic
or other impacts are expected to result
from the designation. The Bureau of
Land Management has already reduced
or eliminated cattle grazing along
portions of some streams herein
designated as critical habitat. Such
action was taken to protect riparian
habitats rather than to exclusively
conserve Warner suckers. Both the
Forest Service and the Corps have
indicated that they do not expect their
aclivities to affect or be affected by the
critical habitat designation. In addition,
there is no known involvement of
Federal funds or permits for the private
land within the critical habitat. For
these reasons, no adjustments to the
boundaries of the proposed critical
hablitat were warranted.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition' and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
|h.4! is proposed or listed as endangered
or hreatened and with respect to its
tritical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 and are now under revision (see
proposal at 48 FR 29990; June 29, 1983).
Section 7(a)(2) requires Federal agencies
10 ensure that activities they authorize.
fund, or carry out are not likely to
leopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
tonsultation with the Service. Federal
dctivities which may be affected by the

determination of critical habitat for the
Warner Sucker were discussed above in
the "Critical Habitat" section of this
rule.

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of prohibitions and exceptions
that generally apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate of foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that had been
taken illegally. Certain exceptions
would apply to agents of the Service and
State conservation agencies. General
regulations governing the issuance of
permits to carry out otherwise
prohibited activities involving
threatened wildlife species under
certain circumstances are set out at 50
CFR 17.32,

The Secretary has discretion under
section 4(d) of the Act to issue such
special regulations as are necessary and
advisable for the conservation of a
threatened species. The Warner sucker
is threatened primarily by habitat
disturbance or alterations, not by
intentional, direct taking of the species
or by commercialization. Given this fact,
and the fact that the State of Oregon
regulates direct taking of the species
through the requirement of State
collecting permits, the Service has
concluded that the State's collection
permit system is adequate to protect the
species from excessive taking, so long as
such takes are limited to: educational
purposes, scientific purposes, the
enhancement of propagation or survival
of the species, zoological exhibition, and
other conservation purposes consistent
with the Endangered Species Act.

Therefore, the special rule adopted
herein allows take of the Warner sucker
for the above-stated purposes without
the need for a Federal permit if a State
collection permit is obtained and all
other State wildlife conservation laws
and regulations are satisfied. Rules are
also promulgated to allow incidential
take of the species during recreational
fishing activities if the fishing is
conducted in accordance with State law
and if the Warner suckers are returned
immediately into their habitat. The
Service acknowledges that incidental
take of the species by State-licensed
recreational fishermen is not a
significant threat to the Warner sucker.
It should be recognized that any
activities involving the taking of this

species not otherwise enumerated in the
special rule are prohibited. Without this
special rule, all of the prohibitions under
50 CFR 17.31 would apply. The Service
believes that this special rule will allow
for more efficient management of this
species, thereby facilitating its
conservation. For these reasons, the
Service has concluded that this
regulatory action is necessary and
advisable for the conservation of the
Warner sucker.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under authority
of the National Environmental Policy
Act of 1969, need not be prepared in
connection with regulations adopted
pursuant lo section 4{a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Regulatory Flexibility Act and Executive
Order 12291

The Department of the Interior has
determined that designation of critical
habitat for this species will not
constitute a major action under
Executive Order 12291 and certifies that
this designation will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 ef seq.). The critical habitat is
found in the Warner Valley, Oregon,
and is composed of approximately 43
stream miles and 50 feet on either side
of the stream channel. The lands are
federally and privately owned and are
used for cattle grazing and crop
production. No Federal involvement is
expected to affect or be affected by this
designation. Therefore, no significant
economic or other impacts are
anticipated to result from the critical
habitat designation. In addition, no
direct costs, enforcement costs, or
information collection or recordkeeping
requirements are imposed on small
entities by this designation. These
determinations are based on a
Determination of Effects that is
available from the U.S. Fish and
Wildlife Service, at the address in the
“ADDRESSES" section.
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List of Subjects in 50 CFR Part 17

Regulations Promulgation
PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub, L. 83-205, 87 Stal. 884; Pub.
L. 94-359, 90 Stat. 911; Pub, L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 {16 U.S.C. 1531 et s¢q.).

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
“Fishes,” to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildiife.

zoological evidence: correlation between : i 4 . : »
fish distribution and hydrographic history _Endang.ered and threatened wildlife, ()2
in the desert basins of western United Fish, Marine mammals, Plants
States. Pp. 17-166 in, The Great Basin with  (agriculture),
Species Vertobrate
—— — A popuUaton wheee Sk When  Crical  Spece
Common name Scienstc nameo chise ﬂm of sted habaat rulos
Fishes . .
Sucker, Waemer ... ot 3 — .. USA (OR). ... Entire _ T 205 17.05(e) 17,44

3. Add the following as special rules
to Section 17.44:

§ 17.44 Special rules—fishes.

(1) Warner sucker (Catostomus
warnerensis)

(1) No person shall take the species,
excep! in accordance with applicable
State fish and wildlife conservation
laws and regulations in the following
instances: (i) For educational purposes,
scientific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other
conservation purposes consistent with
the Act; (ii) incidental to State-permitted
recreational fishing activities, provided
that the individual fish taken is
immediately returned to its habitat.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking of
this species will also be a violation of
the Endangered Species Act.

{3) No person shall possess, sell,
deliver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applicable
State fish and wildlife laws or
regulations.

(4) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (1) (1)
through (3) of this section.

4. Amend § 17.95(e) by adding critical
habitat of the Warner sucker as follows:
(The position of this entry under
§ 17.95(e) will follow the same sequence
as the species occurs in § 17.11.)

§17.95 Critical habitat—fish and wildlife.
(e] . . -

Warner Sucker (Catostomus warnerensis)
Oregon: Lake County.

1. Twelvemile Creek—Approximately 4
stream miles and 50 feet on either side of the
stream commencing at the confluence of
Twelvemile Creek and Twentymile Creek
and extending upstream, and including those
portions of Twelvemile Creek in T40S, R23E,
Section 35; and T41S, R23E, Sections 1, 2, 12,
13, 23, and 24.

2. Twentymile Creek—Approximately 18
stream miles and 50 feet on either side of the
stream commencing about 9 miles upstream
of the junction of Twelvemile and
Twentymile Creeks and extending to a point
about 9 miles downstream of the junction,
and including those portions of Twentymile
Creek in T40S, R22E. Sections 25, 35, and 38

.~

T40S, R23E, Sections 19, 20, 24, 25, 28, 29, 30
33, 34, 35 and 36; T40S, R24E, Sections 15, 18,
19, 20, 21, 22, 28, 29, 30; and T41S, R23E,
Sections 2 and 3.
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3. Spillway Canal north of Hart Lake—
Approximately 2 stream miles and 50 feet on
either side of the waterway commencing a!
its confluence with Hart Lake and extending
to a point about 2 miles downstream, and
including those portions of the waterway it
T36S, R24E, Sections 7, 18, and 19.
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4. Snyder Creek—Approximately 3 stream
miles and 50 feet on nﬂg: side of the stream
commencing at the confluence of Snyder
Creek and Honey Creek and extending to a
point about 3 miles upstream on Snyder
Creek, and including those portions of Snyder
Creek in T36S, R22E, Sections 1 and 12; and
T36S, R23E, Sections 7, 17, and 18.

5. Honey Creek—Approximately 16 stream
miles and 50 feet on either side of the stream
commencing at the confluence of Honey
Creek with Hart Lake and extending to a
point about 16 miles upstream on Honey
Creek, and including those portions of Honey
Creek In T36S, R24E, Sections 19, 20, 27, 28,
28, 30, 33, 34, and 35; T36S, R23E, Sections 17,
18, 20, 21, 22, 23, 24, 28, 27, and 28; and T36S,
R22E, Sections 13, 14, 22, and 23.
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Constituent elements of all areas proposed
as critical habitat include streams 15 feet to
60 feet wide with gravel-bottom shoal and
riffle areas with intervening pools, Streams
should have clean, unpolluted flowing water
and a stable riparian zone. The streams
should support a variety of aquatic insects,
crus mcdcans. and other small invertebrates
for lood.

Dated: September 3, 1985,

P. Daniel Smith,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc, 85-23075 Filed 9-26-85: 8:45 am)
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule To Determine
Endangered Status and Critical Habitat
for the White River Springfish and the
Hiko White River Springfish

?ceu_cv: Fish and Wildlife Service,
.'::urlor.

5«:71_0{4: Final rule.

SUMMARY: The Service determines

endangered status and critical habitat
for the White River springfish

(Crenichthys baileyi baileyi) and Hiko
White River springfish (Crenichthys
baileyi grandis). This action is being
taken because the one known
population of the White River springfish
and the single remaining population of
the Hiko White River springfish are
threatened by habitat alteration and the
presence of exotic species, which
compete with and prey upon the
springfishes, These springfishes occur in
remnant waters of the Pluvial White
River system in eastern Nevada. The
White River springfish is presently
known to occur only in Ash Springs
while the Hiko White River springfish,
extirpated from Hiko Spring, now exists
as a single, small population in Crystal
Springs. These spring areas are located
in the Pahranagat Valley of Lincoln
County, Nevada. This final rule
implements Federal protection provided
by the Endangered Species Act of 1973,
as amended.

DATES: The effective date of this rule is
October 28, 1985.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Suite 1692, Lloyd 500 Building,
500 NE. Multnomah Street, Portland,
Oregon 97232.

FOR FURTHER INFORMATION CONTACT:
Mr. Wayne S. White, Chief, Division of
Endangered Species, at the above
address (503/231-6131 or FTS 429-6131).

SUPPLEMENTARY INFORMATION:

Background

Crenichthys baileyi is one of the two
species within the genus Crenichthys.
Hubbs (1932) recognized the distinct
qualities of these fishes when he
described Crenichthys and C. nevadae
from Railroad Valley in central Nevada.
Distinctive characteristics of the genus
include a lack of pelvic fins, uniserial
bifid teeth, a long and coiled intestine,
and restricted range. Fishes of the genus
Crenichthys have been of particular
scientific interest because of their
adaptation to extermely high
temperatures and low dissolved oxygen
(Hubbs and Hettler 1964, Hubbs et al.
1967, Sumner and Sargent 1940).

Crenichthys baileyi is endemic to the
remnant waters of the White River
system in eastern Nevada. During
pluvial times, 10,000 to 40,000 years ago,
the White River was a much larger river
that flowed into the Colorado River by
way of the Virgin River (Hubbs and
Miller 1948). As the White River
desiccated in response to the more xeric
Recent climate, the springfishes were
restricted to remaining permanent
waters, such as springs.

The White River springfish (C. b.
baileyi) and Hiko White River springfish
(C. b. grandis) were described by
Williams and Wilde (1981) as two of five
subspecies of C. baileyi restricted to the
Pahranagat Valley of Lincoln County.
Both of these subspecies are threatened
by habitat alteration, as well as the
presence of exotic species, that are
detrimental to the springfishes because
of increased competition, predation, and
parasitism (Hubbs and Deacon 1964,
Wilson e/ al. 1966 Deacon 1979).

Habitats occupied by these taxa are
extremely localized and vulnerable to
alteration. During the past 20 years
these habitats have been impounded to
facilitate agricultural diversion and
create recreational swimming facilities.
Whereas historic records document the
subspecies' presence in several areas
(Gilbert 1893), recent investigations
(Courtenay et a/. ms.) indicate the
current absence from formerly occupied
habitats and/or a severe reduction in
numbers. The White River springfish is
presently found in a single, small
locality (surface area less than 2 acres)
used by the public as a swimming
facility and principally occupied by
exotic fishes.

The Hiko White River springfish was
extirpated from one of its two known
habitats in 1967 when exotic game fishes
gained entrance resulting from upstream
migration. Efforts to restock the
springfish in Hiko Spring have occurred
in recent years; the long-term viability of
this population is, however,
questionable. The remaining population
is extremely small (less than 100
individuals) and threatened by the
presence of exotic fishes, such as the
convict cichlid (Cichlasoma
nigrofasciatum) and mosquitofish
(Gambusia affinis).

On December 30, 1982, the Service
published a Review of Vertebrate
Wildlife (47 FR 58454) and included the
White River springfish and the Hiko
White River springfish as category 1
species. Category 1 indicates that the
Service has substantial information to
support the biological appropriateness
of listing the species as threatened or
endangered.

On April 12, 1983, the Service received
a petition from the Desert Fishes
Council requesting that the White River
springfish and the Hiko White River
springfish, along with 15 other fish
species, be added to the List of
Endangered and Threatened Wildlife.
The Service published in the Federal
Register (48 FR 27273) on June 14, 1983, a
finding that the petition presented
substantial information and that the
petitioned action may be warranted. The
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Service proposal to list these two
springfishes as endangered species with
critical habitat on May 7, 1984 (49 FR
19360), constituted the required 1-year
finding in accordance with Section
4(b)(3)(B)(ii) of the Act.

Summary of Comments and
Recommendations

In the May 7, 1984, proposed rule (49
FR 19360) and associated notifications,
all interested parties were requested lo
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices of the proposal were published
in The Lincoln Countv Record on June
14, 1984, the Ely Daily Times on June 12,
1984, and the Las Vegas Review-Journal
on June 13, 1984.

A total of 14 written comments were
received and are discussed below. Local
interest in the proposal by Pahranagat
Valley landowners led the Service to
hold a public meeting in Alamo, Nevada
during the comment period. Shortly after
this meeting was scheduled, Mr. Kay
Wright, Chairman of the Hiko Spring
Water Board, also requested a public
hearing. Mr. Wright was informed of the
public meeting and later decided to
withdraw his request.

Comments about the proposal were
basically split into two areas: the listing
of these springfishes as endangered
species and the designation of critical
habitat. Five comments supported the
listing as well as the designation of
critical habitat, three comments opposed
only the designation of critical habitat,
and six were noncommittal, but voiced
concerns about the impact such
designation may have on private
activities on private lands.

Mr. William A. Molini, Director,
Nevada Department of Wildlife; Mr.
Keith Whipple, Chairman, Lincoln
County Conservation District; and Mr.
E.P. Pister, Executive Secretary, Desert
Fishes Council, opposed designation of
critical habitat. These negative
comments were not reflected, however,
in recommendations for listing the two
species as endangered. Director Molini
concurred with the proposal to list the
springfishes as endangered, but stated
concern that a critical habitat
designation on private lands would
arouse animosity and direct unfavorable
attention to the fishes. Mr. Pister also
concurred with the listing, but
commented that designating critical
habitat for these springfishes may
adversely effect the springfishes
because they occupy extremely

restricted habitats where extirpation
could occur from a single malicious act.
Mr. Whipple expressed concern that
Federal designation of private lands as
critical habitat acts to identify parcels
where private activities cannot occur
and sites that will be future acquisitions,
possibly by condemnation, by the
Federal Government. The Service
responds that critical habitat is
designated to advise Federal agencies of
the need for special care in particular
areas that are essential to the
conservation of listed species.
Designation of critical habitat does not
affect State, local government, or
individual actions unless an activity is
funded or permitted by the Federal
Government. The Service has no
intention of condemning land or waters
for these springfishes. Should any
acquisitions occur, they will proceed
with full consent of the involved parties.
The Service believes that the potential
for adverse effects resulting from critical
habitat designations does not outweigh
the potential benefits, or protections,
that arise from the designations.
Comments that stated concerns, but
neither objections to, nor concurrence
with, the proposal, were received from
Congresswoman Barbara Vucanovich,
Bank of America, Mr. Mitchell Hunt,
Nevada State Division of Historical
Preservation and Archaeology, and Mr.
Kay Wright. Congresswoman
Vucanovich requested that local
economic opportunities be given
adequate consideration when species
are listed as threatened or endangered
and critical habitats are designated, and
that local interests also be given
adequate time to comment on Service
proposals. The 1982 Amendments to the
Act require that determinations to list a
species as threatened or endangered be
based solely on the best available
scientific and commercial information
about the species. Economic impacts are
not allowed to be considered in making
a listing determination. The Act
specifies, however, that the economic
impact of designating a particular area
as critical habitat must be considered.
An economic analysis for the
designation of critical habitat has been
prepared with this rule and concludes
that designation of critical habitat will
not affect or be affected by small
entities. A copy of this document is
available from the Office of Endangered
Species, Fish and Wildlife Service, U.S.
Department of the Interior, Washington,
D.C. 20240. The Service has actively
sought public comment regarding the
subject proposal. Letters and copies of
the proposal were sent to each
individual owning land within the
proposed critical habitat: notification of

the proposal was published in local and
regional newspapers. Shortly following
the Federal Register publication of the
proposal, the Service voluntarily
organized a public meeting and
presented the proposal to interested
citizens while the formal comment
period was open.

The Bank of America asked what
intentions the Service has for the Burns
Ranch, and made notification that it
holds the subject property in trust and
musl, therefore, approve any action that
adversely affects this trust. Service
plans for the Burns Ranch presently
include only an interest in being
provided access onto the land to
monitor springfish populations. The
aquatic habitat occurring on this ranch
is currently habitat for the listed
endangered Pahranagat roundtail chub
(Gila robusta jordani); anticipated
activities for springfish are not different
than those anticipated for this chub. The
Service recognizes the responsibility the
Bank of America has to the Burns Ranch
and will respect this during future
programs,

Mr. Hunt expressed concern that
finalization of the proposal would
prohibit recreational activities in and
around the Ash Springs Resort. The
Service does not believe these activities
presently conflict with programs
required to conserve the species.
Therefore, no change is believed
necessary.

The Nevada State Division of
Historical Preservation and Archaeology
requested that it be permitted to
comment on any management activities
that might disturb land surrounding
spring habitats. The Service has planned
no management activities that might
disturb land surrounding spring habitats.
Should any such activities be planned in
the future, the Service will make the
proper notifications.

The Nevada Department of Wildlife
Director, William Molini, stated
concerns about taxonomy of the two
springfishes by noting that a difference
in head length of 0.1 mm is possibly not
significant enough to warrant
subspecific distinction between the two
Pahranagat Valley springfishes. The
Service responds that taxonomic
distinction of these two subspecies is
not based solely on the differences in
head size; Williams and Wilde (1981)
also noted statistically significant
differences between the two forms in
least bony interorbital length and caudal
peduncle length, and differences in the
number of dorsal and anal fin rays. The
differences they recorded are within the
range of difference accepted by
taxonomists to distinguish unique
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subspecies of fish (Hubbs and Hubbs
1953). ,

The proposed listing action was
supported by the Nevada Department of
Wildlife, Nevada Division of State
Parks, Defenders of Wildlife, American
Society of Ichthyologists and
Herpetologists, and Desert Fishes
Council. Additional information
regarding the proposal was presented by
Mr. Edwin Higbee, lifetime resident of
the Pahranagat Valley; Mr. Thomas
Baugh, Research Associate; Endangered
Fishes Research Center, University of
Nevada at Las Vegas; Dr. Walter R.
Courtenay, Jr., Chairman, American
Society of Ichthyologists and
Herpetologists, Environmental Quality
Committee; and Mr. Edwin P. Pister,
Executive Secretary, Desert Fishes
Council.

Mr. Higbee stated that during the past
15 years he has observed a decreased
number of springfish and increasing
adundance of introduced fishes in the
Pahranagat River through the Burns
Ranch. Mr. Baugh enclosed data
collected from Crystal Spring during
1983 and 1984 showing that the Hiko
White River springfish occurs in
exceeding low numbers; 21 were
captured during 65 hours of trapping
effort within an area less than one-half
acre. Dr, Courtenay submitted a
manuscript, recently accepted for
publication by the Southwestern
Naturalist, entitled “Comparative Status
of Fishes Along the Course of the Pluvial
White River, Nevada." Data
summarized in this paper show the
absence of springfish in Hiko Spring,
and the comparatively small extant
populations in Crystal and Ash Springs.
Mr. Pister submitted the same
manuscript submitted by Dr. Courtenay.

Summary of Factors Affecting the
Species

After a thorugh review and
consideration of all information
available, the Service has determined
that the White River springfish and Hiko
White River springfish should be
classified as endangered species.
Procedures found at Section 4 of the
Endangered Species Act (16 U.S.C. 1531
et seq.) and regulations promulgated to
implement the listing provisions of the
Act (codified at 50 CFR Part 424) were
followed. A species may be determined
10 be an endangered or threatened
species due to one or more of the five
factors described in Section 4(a)(1).
These factors and their application to
the White River springfish (Crenichthys
bu:{eyi baileyi) and Hiko White River
springfish (Crenichthys baileyi grandis)
are as follows:

A. The present or threatened
destruction, modification, or curtailment
of their habitat or range. Habilats
occupied by these two species have
been extensively altered to enhance
irrigation practices and provide for
public recreation. These activities have
changed the character of aquatic
environments by eliminating bordering
and aquatic vegetation, eliminating
aquatic habitat by diverting the entire
flow of some streams into pipes or-
cement canals, and seasonally
manipulating water within stream
channels to facilitate irrigation. These
activities effectively reduce the amount-
of available habitat as well as reduce
invertebrate populations utilized for
food by the two fishes.

Exotic species introduced into the
Pahranagat Valley during the past 50
years have effectively reduced
populations of the springfishes through
competition for food and space, and by
predation (Courtenay ef al. ms). All of
these factors have combined to
eliminate one Hiko White River
springfish population and reduce the
only remaining population to
dangerously low numbers. The only
population of White River springfish
declined between 1965 and 1980, but has
slightly rebounded since this time
(Courtenay ef al. ms). This population,
however, remains small and its occupied
habitat is estimated as covering less
than two acres.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. None apparent.

C. Disease or predation. Wilson et al.
(1966) identified diseases affecting
native springfish (Crenichthys baileyi
moapae) and Moapa dace (Moapa
cariacea) within the Moapa Valley of
southern Nevada. These diseases are
not naturally known within populations
of native fishes, but are common among
fishes frequently utilized by aquarists
and introduced into Pahranagat Valley
aquatic habitats. These diseases may be
reducing viability and/or causing
mortality within White River springfish
and Hiko White River springfish
populations.

Predation has effected the demise of
one Hiko White River springfish
population. Williams and Wilde (1981)
correlated the disappearance of this
population with introduction of
largemouth bass (Micropterus
salmoides).

D. The inadequacy of existing
regulatory mechanisms. The State of
Nevada lists the entire White River
springfish species (Crenichthys baileyi)
as rare. However, this action does not
provide habitat protection to the species

on Federal land, or from federally
funded or approved projects on private
land.

E. Other natural or manmade factors
affecting their continued existence. The
introduction of exotic organisms,
particularly fishes, into springfish
habitats has reduced or eliminated
populations through competition for
food and/or space, and by direct
predation (Deacon 1879, Courtenay ef a/.
ms).

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to make
this rule final. Based on this evaluation,
the preferred action is to list the White
River springfish and Hiko White River
springfish as endangered, each with
critical habitat. Endangered status is
appropriate because of the restricted
and reduced range of these species. If
not listed, the threats to these fishes and
their remaining habitat could cause the
extinction of both species. Thus,
endangered status is appropriate at this
time. An explanation of the critical
habitat designation is presented in the
“Critical Habitat" section of this rule.

Critical Habitat

Critical habitat, as defined by Section
3 of the Act means: (i) The specific areas’
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection, and (ii) specific areas outside
the geographical area occupied by a
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Section 4{a)(3) of the Act requires that
critical habitat be designated to the
maximum extent prudent and
determinable concurrently with the
determination that a species is
endangered or threatened. Critical
habitat being designated for the White
River springfish includes Ash Springs
and its associated outflow in Pahranagat
Valley, Lincoln County, Nevada. Critical
habitat being designated for the Hiko
White River springfish includes Crystal
and Hiko Springs and their associated
open outflows in Pahranagat Valley,
Lincoln County, Nevada. Technical
corrections have been made in the final
rule to define accurately the location of
Crystal Springs and associated outflows.

The areas designated as critical
habitat for these two species satisfy all
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known criteria for their ecological,
behavioral, and physiological
requirements. The White River
springfish still reproduces successfully
in the source spring area of Ash Springs.
The Hiko White River springfish, now
extirpated from Hiko Spring, is known
to occur only in Crystal Springs although
its numbers there are reduced.

The most critical elements to survival
of the springfishes are the consistent
quality and quantity of springflows. The
critical habitats include the springs and
associated outflows that are the only
known habitats for these fishes. The
critical habitats also include land areas
immediately surrounding these aquatic
habitats. These land areas provide
vegelative cover that contributes to the
uniform water conditions preferred by
the springfishes and provides habitat for
insects and other invertebrates which
constitute a substantial portion of their
diet. The maintenance of these riparian
areas is essential to the conservation of
the species.

Section 4(b)(8) requires, for any
proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) which may
adversely modify such habitat or may
be affected by such designation.
Activities that may adversely affect the
critical habitats of the White River
springfish and Hiko White River
springfish include pollution of the
springwater, introduction of exotic
species, excessive mining of water from
nearby aquifers, and further physical
modifications of Ash, Hiko, or Crystal
Springs, such as channelization and
diversion of springflows or clearing of
the surrounding vegetation.

Approximately 0.1 acre of proposed
critical habitat for the White River
springfish is located on land
administered by the Bureau of Land
Management (BLM). This area is within
the Pahranagat East Grazing Allotment.
If BLM determined that fencing was
required to protect these springs and
their flows, approximately 200-300 feet
of fence would be required at a cost of
$0.43 per linear foot, and would result in
a decrease of 0.002 Animal Unit Months
{AUMSs). The cost of fencing would be
approximately $129, and the loss of
annual grazing fees from the reduction
in AUMs would be less than $0.03. BLM
is presently involved in minimal activity
within the proposed critical habitat.
BLM's planning process identifies that a
Habitat Management Plan (HMP) and
Recreational Management Plan (RMP)
will be prepared for this area in the
future. These management plans are

expected to be compatible with the
critical habitat designation,

The remai 11.9 acres of proposed
critical habitat for the White River
springfish consists of private land. Uses
within this area include recreational
swimming and grazing cattle on
pastureland. There is no known
involvement of Federal funds or permits
for activities within this area, Present
uses are considered suitable for
conservation of this species. In addition,
any conservation efforts by the private
landowners would be voluntary.

Approximately 7 acres of privately
owned land are proposed as critical
habitat for the Hiko White River
springfish. There is no known
involvement of Federal funds or permits
for these private lands. Any
conservation efforts by the private
landowners would be voluntary.

The Soil Conservation Service (SCS)
of the U.S. Department of Agriculture
has funded some irrigation projects in
the Pahranagat Valley in the past, but
there is little opportunity for additional
SCS projects in the area, SCS has
informed the Service that it does not
anticipate any SCS projects that might
affect or be affected by the critical
habitat designation in the foreseeable
future.

Environmental and other benefits may
accrue from the designations of critical
habitat for the Hiko White River and
White River springfishes. No
quantifiable estimate of the magnitude
of the environmental or other benefits
that may accrue from the critical habitat
designations, however, can be
developed at this time. Difficulties in
estimating these benefits stem from: (1)
Uncertainties about the nature and
extent of the possible additional
protection for the two springfishes that
might result from the critical habitat
designations; and (2) difficulties
inherent in developing units of measure
that adequately represent the social
value of identifying, protecting, and
conserving critical habitat for these fish
species. No estimate of the number of
persons, entities, species, or ecosystems
that will be spared adverse effects by
these designations of critical habitat can
be developed at this time. In addition,
no measure of the reduction in risk of
ecosystem and species loss could be
developed, although such benefits may
result from the critical habitat
designations and may be substantial.

Section 4(b)(2) of the Act requires the
Service to consider economic and other
impacts of designating a particular area
as critical habitat, The Service has
considered these critical habitat
designations in light of the economic

and other information obtained through
the comment process and concludes that
no adjustment of the proposed critical
habitat is warranted.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR Part 402 and
are now under revision (see proposal at
48 FR 29990; June 29, 1983). Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. With
respect to the White River and Hiko
White River springfishes, there are
currently no known Federal activities
believed to be affected by the listing or
designation of critical habitat. However,
actions that may occur in the future
have been outlined above in the
“Critical Habitat" section of this rule.

The Act and implementing regulations
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take.
import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
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ship any such wildlife that had been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22,
Such permits are available for scientific
purposes, to enhance the propagation or
survival of the species, and/or for
incidental take in connection which
otherwise lawful activities.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under authority
of the National Environmental Policy
Act of 1969, need not be prepared in
connection with regulations adopted
pursuant to section 4{a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Regulatory Flexibility Act and Executive
Order 12201

The Department of the Interior has
determined that designation of critical
habitat for these species will not
constitute a major action under
Executive Order 12291 and certifies that
this designation will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
US.C. 801 &t seq.).

Based on BLM's current management
and proposed HMP and RMP, the
absence of current or planned SCS
projects, and the unquantifiable benefits
that may result from the critical habitat
designations, it is not expected that any
significant economic or other impacts
will result from the critical habitat

addition, there is no known involvement
of Federal funds or permits for the
private land proposed as critical habitat.
Therefore, no significant economic
impacts are expected to result from the
designation of critical habitat on either
Federal or private lands. This
determination is based on a
Determination of Effects that is
available from the Regional Director,
U.S. Fish and Wildlife Service, Suite
1692, Lloyd 500 Building, 500 NE
Multnomah Street, Portland, Oregon
97232,
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,

Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation
PART 17—{AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub, L. 93-205, 87 Stat. 884; Pub.
L. 84-350, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96159, 93 Stat. 1225; Pub, L. 97~
304, 96 Stat. 1411 (16 U.S.C. 1531 ef 56¢.).

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
“Fishes,"to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildiife.

designations on Federal land. In in the desert basins of the western United [h}Sives
Spocies Vertobrate
- Fistori PODLALON where When  Critical
Common name Scontihc rameo e ngored or S foted  habitar  SPecsl nies
Fines
Springlish, Hiko White River Cranchinys badey: grandis . USA. (NV).. Entiro . . 208 17.95(0) NA
Springhish, Wiite River . Cranichitys balieyl badoy........ USA. (NV)... E 206 17.95(e) NA
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3. Amend § 17.95(e) by adding critical
habitat for the Hiko White River
springfish as follows: (The position of
this entry under § 17.95(e) will follow
the same alphabetical sequence as the
species occurs in § 17.11))

§ 17.95 Critical habitat—fish and wildiife.
(e) .

Hiko White River Springfish (Crenichthys
baileyi grandis).

Nevada, Lincoln County. Each of the
following springs and outflows plus
surrounding land areas for a distance of 50
feet from these springs and outflows:

Hiko Spring and associated outflows
within T4S, R60E, SW¥% of NE¥% Sec. 14 and
NW¥% of SE% Sec. 14,

Crystal Springs and associated outflows
within T5S, R60E, all of NE% of Sec. 10 and
NEY4 of SE% Sec. 10, SWY% of NW% Sec. 11

and NW¥ of SW¥ Sec. 11.
Nao
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Known constituent elements include
warmwater springs and their outflows and
surrounding land areas that provide
vegetation for cover and habitat for insects
;::1 other invertebrates on which the species

8.

4. Amend § 17.95(e) by adding critical
habitat for the White River springfish as
follows: (The position of this entry under
§ 17.95(e) will follow the same sequence
as the species occurs in § 17.11.)

§ 17.95 Critical habitat—fish and wildlife.
(e) . .

. . . . »

White River Springfish (Crenichthys baileyi
baileyi).

Nevada, Lincoln County. Ash Springs and
associated outflows plus surrounding land
areas for a distance of 50 feet from the
springs and outflows within the following
areas: T6S, R60E, E% of E% Sec. 1 and T6S,
R61E, NW ¥ of NW ¥ Sec. 6.

F . [
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i k
L1
o v 3t
s
3
188
T6S Aeh Sprimgt
[Ash  Sproge
) \ 3 s
PPN

Known constituent elements include
warmwater springs and their outflows and
surrounding land areas that provide
vegetation for cover and habitat or insects
and other invertebrates on which the species
feeds.

Dated: August 22, 1985.

P. Daniel Smith,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 85-23074 Filed 9-26-85; 8:45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

7CFR Part 735

[Amdt. No. 1]

Cotton Warehouses; Inspection Fees

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the regulations at 7 CFR Part 735
relating to cotton warehouses licensed
under the United States Warehouse Act.

The intended effect of this rule is to:
(1) Establish an annual warehouse fee to
be paid by each colton warehouse
licensed under the United States
Warehouse Act, (2] allow for
examination of a warehouse upon the
request of a license holder and provide a
fee for that examination; (3) provide for
an examinalion after license suspension
and provide a fee therefor; and (4)
provide for a charge for a tag check of
the warehouse inventory whenever the
Department determines such tag check
is required to satisfactorily complete an
examination of the warehouse. This rule
is promulgated under the authority of
the United States Warehouse Act, as
amended,

DATE: Written comments should be
received on or before 30 days after
publication in the Federal Register to
assure consideration.

ADDRESS: Written comments on this
proposed rule should be sent to Paul W,
King, Director, Warehouse Division,
Room 5968-South Agriculture Building,
Agricultural Stabilization and
Conservation Service, P.O. Box 2415,

Department of Agriculture. Washington,
D.C. 20013.

FOR FURTHER INFORMATION CONTACT:
Harry |, Wishmire, 202-475-4028.

SUPPLEMENTARY INFORMATION:
Rulemaking Matters

This proposed rule has been reviewed
in conformity with Executive Order
32291 and Departmental Regulation
1512-1 and has been classified as "not
major.” This action does not constitute a
review as to the need, currency, clarity,
and effectiveness of these regulations
under those procedures. The sunset
review date established for these
regulations is February 17, 19886.”

Everett Rank, Administrator, ASCS,
has determined that this action is “not
major” since implementation of the
proposed rule will not result in: (a) An
annual effect on the economy of $100
million or more; (b) major increases in
costs or prices for consumers, individual
industries, federal, State or local
government, or a geographic region: or
(c) significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
U.S. based enterprises to compete with
foreign-based enterprises in domestic or
export markets.

The information collection
requirements proposed by this rule will
not become effective until they have
been approved by the Office of
Management and Budgel in accordance
with the Paperwork Reduction Act of
1880. Such approval has been requested
and is under consideration. Comments
concerning the information collection
requirements contained in these
proposed rules may be addressed o the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer,
ASCS/USDA, Washington, D.C. 20503,
Telephone (202) 395-7340,

Everett Rank, Administrator, ASCS,
has certified that this action will not
have a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 ef seq.) because (i) the
proposed fees will represent a minimal
part of total operating expenses, (ii} the
proposed fees will be proportionate to
volume of business, and (iii) application
for a license and use of the service is
voluntary. Consequently, no regulatory
ﬂexibili'g:enalysls is required.

It has been determined by an
environmental evaluation that this
action will have no significant adverse
impact on the quality of the human
environment, health, and safety. In
addition, it will not adversely affect
environmental factors such as wildlife
habitat, water quality, or Jand use and

appearance. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

This action will not have a significant
impac! specifically upon area and
community development. Therefore,
review as established by Executive
Order 12372 was not used to assure that
units of local government are informed
of this action.

Background

The U.S. Warehouse Act (7 U.S.C. 241
et seq.) (the “Act") provides for the
licensing of warehousemen who apply
to the Secretary of Agriculture and meet
certain statutory and regulatory
standards. The primary objectives of the
Acl are to: (1) Protect producers and
others who store their property in public
warehouses; (2) assure the integrity of
warehouse receipts as documents of
title, thereby facilitating trading of
agricultural commodities in interstate
commerce; and (3) set and maintain a
standard for sound warehouse
operations.

These objectives have been attained
by research and development of basic
standards for good warehausing
paractices; original and continuing
examinations of applicants and
licensees; financial and bonding
requirements; adn licensing and
regulatory requirements.

The Department’s supervision of
licensees has focused on examinations
of subject warehouses. The Department
conducts an examination of a
warehouseman applying for a license in
order to determine whether the
warehouseman and the warehouse
which is the subject of the license
application meet the standards for
licensing under the Act. The Department
also conducts unannounced
examinations of licensed warehouses to
determine whether the warehouse and
the warehouseman continue to meet
these standards and whether the
warehouseman is capable of fulfilling all
of the obligations that may have been
assumed as a licensee.

The Omnibus Budge! Reconciliation
Act of 1981, Pub. L. 97-35, amended
section 10 of the Act (7 US.C. 251) to
provide that “The Secretary of
Agriculture, or the Secretary's
designated representative, shall charge,
assess, and cause to be collected a
reasonable fee for (1) each examination
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or inspection of a warehouse (including
the physical facilities and records
thereof and the agricultural products
therein) under this Act; (2) each license
issued to any person to classify, inspect,
grade, sample, or weigh agricultural
products stored or to be stored under
provisions of this Act: (3) each annual
warehouse license issued to a
wirehouseman to conduct a warehouse
under this Act; and (4) each warehouse
license amended, modified. extended, or
reinstated under this Act. Such fees
shall cover, as nearly as practicable, the
costs of providing such services and
licenses, including administrative and
supervisory costs."

In addition, section 156(d) of the
Omnibus Budget Reconciliation Act of
1981 (95 Stat. 374), stated that
"Notwithstanding any other provision of
law, the Secretary shall take such action
as may be necessary to insure that the

. . . licensing and inspection
proceduees for cotton warehouses are
preserved . . .."

Accordingly, it has been determined
that cotton warehousemen should be
charged reasonable fees covering, as
nearly as practicable, the costs to the
Department of providing licenses and
services in accordance with the Act,
including applicable administrative and
supervisory costs related to maintaining
an effective program. After taking into
account all available information,
including comments received concerning
fee proposals issued by the Department
in 1981 and 1983, discussions with the
cotton trade, and the fiscal situation
expected to exist in fiscal year 1986, it
has been determined that the imposition
of reasonable charges and fees will not
endanger the preservation of the
licensing and inspection procedures for
cotton warehouses.

It has also been determined. based on
discussions with the cotton trade and
other information available to the
Department, that the most acceptable
and practicable method of assessing
annual fees is the assessment of a fixed
fee for all warehouses, together with a
variable fee based on the number of
receipted bales handled and the average
volume of bales stored,

Annual Fee

Under the proposed rule, a
warehouseman would be charged an
annual fee for those warehouses for
which the warehouseman has a license
and for those warehouses for which the
wiarehousemen has requested a license.
The annual fee will be calculated to take
into account the amount of storage
activity at each warehouse. The
proposed fee will equal the total of the
following:

(1) A fee of $200 for cach warehouse
to help offset certain fixed costs
associated with maintaining licenses
which do not tend to vary according to
storage activity:

(2} For each bale handled at the
warehouse during the twelve months of
the calendar year preceding assessment
of the fee, a charge of 2¢ for each bale
for which card type receipts have been
issued or a charge of 5¢ for each bale for
which paper type receipts have been
issued, to cover the casts associated
with tracking and accounting for each
bale handled at the warehouse; and

(3) A charge of 3¢ times the average of
the number of bales in storage in the
warehouse at the end of each month
during the 12 months of the calendar
year preceding assessment of the fee to
offset the costs associated with the
counting of bales that actually are in the
warehouse at the time of the:
examination.

The total proposed annual fee reflects
several cost factors, including salaries,
rents, miscellaneous overhead, and
includes applicable administrative and
supervisory costs, Approximately 75
percent of the annual fee is directly
related to the costs of conducting an
examination of the warehouse. The
remaining 25 percent reflects the costs
of financial review and analysis,
licensing and bonding, research and
development, and other services.

Examination Fees

In addition, it has been determined
that the fees for examinations currently
provided for in 7 CFR 735.51 should be
amended to more closely reflect actual
costs incurred by the Department in
connection with warehouse
examinations, including examinations
requested by the warehouseman and
examinations conducted to determine
whether a warchouseman's suspended
license may be reinstated.

Under the proposed rule the present
fee for a reexamination of a warehouse
for the purpose of amending an existing
license will be maintained. Such an
examination consists largely of
examining warehouse facilities,
Consequently, the fee will remain tied to
the capacily of the warehouse.

A warehouseman might request a
warehouse examination in order to: (1)
Meet requests or requirements of
depositors or lending agencies, (2)
determine the quantity or condition of
cotton in store, (3) determine whether
the quantity and quality of cotton in
storage is sufficient to satisfy
outstanding storage obligations; or (4)
have an independent physical inventory
coinciding with an end of fiscal year
audit,

Under the proposed rule a
warehouseman would submit a written
reques! for such an examination stating
the purposes of the examination and
agreeing to pay the prescribed fee. The
Department would conduct the
examination if it did not adversely
affect its ability to meet program
commitments.

Since a requested examination will
consist of only an onsite examination of
the facility, the costs of providing such
an examination will equal
approximately 75 percent of the annual
warehouse fee. Therefore, the fee
proposed for this service is 75 percent of
the annual fee.

If the Department has suspended a
warehouseman’s license because of
deficiencies in operation and other
violations of the applicable regulations
by the warehouseman, the
warchouseman may attain
reinstatement of the warehouseman's
license only if a reexamination of the
warehouse has been made and the
Department is assured that the
deficiencies and violations have been
corrected.

Costs of an examination for
reinstatement would be much the same
as those for a requested examination,
except that additional time must be
devoled to verify and report on the
correction of the deficiencies which
resulted in the suspension, thus an
increased fee would be required to
cover all of the costs incurred.
Therefore, the proposed fee for a
reinstatement examination is equal to
100 percent of the annual fee. The fee for
a reinstatement examination will not be
assessed the warehouseman if the
Department determines, after an
opportunity for hearing, that the license
suspension was unjustified.

Tag Check Fee

Colton is usually stored on an identity
preserved basis, a warehouse receipt
being issued for each individual bale
received into storage, each bale having a
visible and accessible tag, and arranged
in storage so as to permit an accurate
inventory check. The Department has
had a policy of locating and verifying
against the warehouse receipt each bale
of cotton in the warehouse (commonly
called a tag check).

Since costs for tag checks are very
high, the Department proposes to accepl
a bale count as evidence that the
warehouseman is meeting inventory
requirements, provided that the bale
counl meets acceptable tolerances and
does not otherwise indicale stock
deficiencies or other adverse storage
conditions. A tolerance of % of 1
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percent of the total number of bales
which should be in the warehouse to
support all storage and non-storage
obligations, according to the examiner's
determination, has been determined to
be acceptable. If a bale count is not
within this tolerance or an examiner
discovers stock discrepancies or other
adverse conditions, the Department will
conduct a complete u::icheck.

The cost of the tag check will be
assessed to the warehouseman at the
rate of 10 cents per bale checked. This
represents the additional costs to the
Department for a tag check examination
as opposed to a bale count.

There will be no charge to a
warehouseman when the Department
makes a tag check for purposes of losses
or damage or polential losses or damage
from fire, floods or other situations
where the Department considers the
examination information necessary to
protect the integrity of the program.

Payments of Commodity Credit
Corporation.

The Commodity Credit Corporation
(CCC) owns or has an interest in
considerable quantities of cotton stored
in federally licensed warehouses. The
examination of such warehouses
protects the interest of CCC and makes
CCC a major beneficiary of the program.
For this reason it is proposed, as is done
presently with other agricultural
commodities, that if CCC shares in the
costs of the examination program at a
warehouse, the applicable fees to be
charged will be reduced to that
wirehouseman by the amount CCC
pays. CCC will share the cost of the
annual fee but CCC will not share in the
cost of any examination for a license
amendment, requested examination,
reinstatement examination, or tag check.

Fee Payment

Itis also proposed to amend § 735.52
to require that @ warehouseman pay the
annuul fee on or before October 1 each
year and that fees for other types of
examinations be paid before the
examination is made. Fees for lag
checks must be paid within 15 days of
the tag check. Failure to pay any
prescribed fees shall be grounds for
revoking & warehouseman's license.

Recordkeeping Requirements

A warehouseman's records should
include information as to {1) how many
and what bales of cotton are in the
warehouse (i.e., in licensed space] at
any given time, and (2) how many and
what bales should be in the warehouse
'0 support outstanding warehouse
receipts and all other storage or non-
storage obligations. Presently, pursuant

to 7 CFR 735.34, each licensed
warehouseman is required to make
reporis as requested by the
Administrator. Pursuant to that section,
each warehouseman will be asked to
provide annually the number of bales
handled during the year and the number
of bales in storage at the end of each
month during the preceding calendar
year, This information will serve as the
basis for determining the annual fee,
Although warehousemen will be
affected by the proposed changes in
terms of recordkeeping, no amendment
is necessary to 7 CFR 735.34.

List of Subjects in 7 CFR Part 735

Administrative practice and
procedure, Cotton, Reporting and
recordkeeping requirements, Fees,
Warehouses.

Accordingly, it is proposed to amend 7
CFR Part 735 as follows:

PART 735—COTTON WAREHOUSES

1. The authority citation for 7 CFR
Part 735 continues to read as follows:

Authority: Sec. 28, 39 Stat, 490 (7 U.S.C.
264).

2. Section 735.51 is revised to read as
follows:

§735.51 Warehouse Inspection Fees.

(a){1) There shall be charged and
collected from each warehouseman, for
each warehouse licensed under the Act
or for each warehouse for which the
warehouseman is applying for a license
under the Act, an annual fee equal to the
total of:

(i) A fixed charge of $200;

(ii) A charge of 2¢ a bale for each bale
handled at the warehouse during the
preceding calendar year and for which
card type warehouse receipts have been
issued or are subject 1o issue, or a
charge of 5¢ a bale for each bale
handled at the warehouse during the
preceding calendar year and for which
paper warehouse receipts have been
issued or are subject to issue; and

(iii) A charge of 3¢ per bale for the
average of the number of bales in store
at the warehouse at the end of vach
month during the preceding calendar
year;

(2) There shall be charged and
collected from each warehouseman, for
an amendment to an existing license
under the Act, an examination fee
computed al the rate of $50 for each
1,000 bales of added storage capacity, or
fraction thereof, as determined by the
Secretary, but not less than $100 nor
more than $1,000;

(3) There shall be charged and
collected from each warchouseman, for
any examination of a licensed

warehouse conducted by the
Department at the request of the
warehouseman, an examination fee
equal to 75% of the fee provided for in
subsection {a){1). A request for such
examination must be made in writing lo
the Department by the warehouseman
and must state the purposes of the
examination.

(4) There shall be charged and
collected from each warehouseman, for
each warehouse for which the license
has been suspended by the Department,
a fee equal to 100% of the fee provided
for in subsection (a)(1} for any '
examination of such warehouse
conducted by the Department for the
purpose of determining whether the
warehouseman’s license should be
reinstated, The charge for the
examination will be made unless the
Department determines after an
opportunity for hearing thal the
suspension was unjustified.

{b) A tag check fee of 10¢ per bale
checked will be charged by the
Depurtment for any warehouse for
which the warehouseman is applying for
a license under the Act and for any
licensed warehouse whenever the
Department determined that a tag check
of the bales stored in a licensed
warehouse is warranted. A tag check of
the licensed warehouse shall be deemed
to be warranted whenever the
examiner’s bale count is not within % of
one percent of the total number of bales
which should be in the warehouse as
determined from the warehouseman's
total of receipted and not receipted
obligations.

(c) Any fes pravided for by this
section will be reduced by the amount
paid by the Commodity Credit
Corporation with respect to such fee.

3. Section 735.52 is revised to read as
follows:

§735.52 Paymen! of Fees,

(a) Fees for each original
warehouseman's license and for each
amended, modified, extended,
reinstated, or duplicate warehouseman's
license and for each license or
amendment issued to any person to
classify, sample, or weigh colton must
be paid upon application for such
license.

(b)(1) A warehouseman who has a
license under the Act must pay the
annual fee for each licensed warchouse
on or before Oclober 1 of each year.

(2) A warchouseman applying for a
license under the Act must pay the
annual fee upon application for the
license.




39132

Federal Register / Vol. 50, No. 188 / Friday, September 27, 1985 / Proposed Rules

(3) A warehouseman must pay any
examination fees in advance of the date
such examination is scheduled.

(4) Charges for a tag check conducted
by the Department shall be due and
payable upon completion of the tag
check and must be paid no later than
fifteen days following completion of the
tag check.

(c) Failure of a warehouseman to pay
any fees provided for in this part shall
be a basis for suspension and
revocation of such warehouseman's
license.

(d) All fees and charges provided for
by this part shall be paid to the
“Agricultural Stabilization and
Conservation Service, USDA”,

Signed at Washington, D.C. on September
23, 1985.

Everelt Rank,

Administrator, Agriceltural Stabilization and
Conservation Service.

|FR Doc. 85-23182 Filed 9-26~85; 8:45 um)|
BILLING CODE 3410-05-M

Agricultural Marketing Service

7 CFR Part 907
Navel Oranges Grown in Arizona and
Designated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of Marketing Policy.

SUMMARY: This notice sets forth a
summary of the 1985-86 marketing
policy for navel oranges grown in
Arizona and designated part of
California. The marketing policy was
submitted by the Navel Orange
Administrative Committee which
functions under the marketing order
covering California-Arizona navel
oranges. The marketing policy contains
information on crop and market
prospects for the 1985-86 season.

DATE: Written suggestions, views, or
pertinent information relating to the
markeling of the 1985-86 California-
Arizona navel orange crop will be
considered if received by October 11,
1985.

ADDRESS: Interested persons are invited
to submit written statements in
duplicate to: Docket Clerk, Room 2069~
S, F&V, AMS, U.S. Department of
Agriculture, Washington, DC 20250.
Such submissions should reference the
date and page number of the Federal
Register and will be made available for
public inspection in the office of the
Docket Clerk during regular business
hours,

FOR FURTHER INFORMATION CONTACT:
William ]. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, DC
20250, telephone (202)447-5975. Growers
and handlers of navel oranges may
obtain a copy of the marketing policy
directly from the Navel Orange
Administrative Committee. Copies of the
marketing policy are also available from
Mr. Doyle.

SUPPLEMENTARY INFORMATION: Pursuant
to § 907.50 of the marketing order
covering navel oranges grown in
Arizona and designated part of
California the Navel Orange
Administrative Committee, hereinafter
referred to as the “committee”, is
required to submit a marketing policy to
the Secretary prior to recommending
regulations for the ensuing season, The
order authorizes volume and size
regulations applicable to fresh
shipments of navel oranges to domestic
markets including Canada. Export
shipments of oranges and oranges
utilized in the production of processed
orange products are not regulated under
the order.

The committee has adopted a
marketing policy for the 1985-86
marketing season. The marketing policy
is intended to inform the Secretary and
persons in the industry of the
committees's plans for recommending
regulation of shipments during the
marketing season and the basis therefor.
The committee evaluates market
conditions and makes recommendations
to the Secretary as to the quantity of
navel oranges that can be shipped each
week to domestic outlets without
disrupting markets. Under certain
conditions, the committee may
recommend size regulations applicable
to fresh domestic shipments,

In its 1985-86 marketing policy, the
committee projected the California-
Arizona navel orange crop at 57,700 cars
(1.000 cartons at 37% pounds net weight
each). Last year's production was
slightly less at 54,232 cars. In District 1,
Central California, the committee has
estimated the crop at 49,300 cars,
compared to 44,432 cars produced a year
ago. In District 2, Southern California,
the crop is expected to be 7,300 cars,
compared to 8,514 cars produced in
1984-85. In District 3, Arizona-California
desert valley, the revised crop estimale
is 500 cars compared to 840 cars in 1984-
85, In District 4, Northern California, a
400 car crop is projected compared to
448 cars last year.

It is expected that orange sizes will be
larger than last year on the average.
Fruit quality shipped to the domestic
market is expected to be good to
excellent,

The commillee estimates that
shipments to domestic fresh market
outlets, including Canada, will account
for 42,000 cars. Last year a total of
41,319 cars were shipped to domestic
markets. Fresh export shipments are
expected 1o total 5,500 cars compared to
5,337 cars last year. Processing and
other disposition is forecast at 10,200
cars compared 1o 7,576 cars last year,

Based on curren! projections,
shipments are expected to begin in late-
October and finish in June. The
committee has adopted a schedule of
estimated weekly shipments during the
1985-86 season.

The committee reports that the Florida
round orange production will be 212,000
cars, about two percent greater than last
year. In Texas, following severe freeze
damage in 1983, orange production for
1985-86 season is expected to be 1040
cars, Production of apples is estimated
at 197.3 million bushels in 1985-86
compared to 192.2 million bushels in
1984-85, Winter pear production is
eslimated at 7.4 million bushels in 1985-
86 compared 10 8.1 million bushels last
year. General economic conditions are
expected to continue to be favorable
during 19685-86.

In addition, the committee proposes to
promole flexibility in marketing order
operations by: (1) Recommending
weekly volume regulations to cover two
consecutive one-week periods and (2)
recommending open movement for a
prorate district when 85 percent of the
crop in that district has been shipped.
Both of those actions were initiated
during the 1983-84 season.

Based upon information now
available, the committee reports that the
season f.0.b. equivalent parity price for
fresh California-Arizona navel orange
(under Marketing Order No. 907) is
projected at $8.49 per carton as
compared to $7.60 for the 1984-85
season.

As additional information on this
price relationship becomes available, it
will be reviewed by the Depariment of
Agriculture in the light of program
requirements and the provisions of the
Agricultural Marketing Agreemen! Ac!
of 1937, as amended.

In order to provide for public input.
the Department will accept written
views and information pertinent to the
proposed marketing policy and the need
for, or level of, regulation for the 1985-50
sedason.

Publication of this summary of the
marketing policy does not create any
legal obligations or rights, either
substantive or procedural.



Federal Register / Vol. 50, No. 186 | Friday, September 27,

f \J -

1985 / Proposed Rules

List of Subjects in 7 CFR Part 907

Marketing sgreements and orders,
California, Arizona, Oranges {Navel).

1. The Authority citation for 7 CFR
Part 807 continues to read;

Authority: Secs. 1-19, 48 Stal. 31, as
amended; 7 US.C. 601-674.)

Dited: September 25, 1985.
Thomas R. Clark,
Deputy Director, Frult and Vegetable
Division, Agricultural Markoting Service.
|FR Dou, 85-23275 Filed 9-26-85; 8:45 um|
BILLING CODE 3410-G2-M

7 CFR Parts 1006, 1007, 1011, 1012,
1013, 1046, 1093, 1094, 1096, 1097,
1098 and 1099

|Docket Nos. AO-366-A25-R01, et al.]

Milk in the Georgia and Certain Other
Marketing Areas; Reopened Hearing
on Proposed Amendments to
Tentative Marketing Agreements and
Orders and Termination of Proposed
Termination of Proceeding on
Proposed Amendments to Tentative
Marketing Agreements and Orders

CFR ! Markging ar2a Docket Nos.
Pans |
1007 | Goorpa AD-366- A25-R01
1006 | Uppes Flonds.. - AD-56-A23-RO1
1011 | Toneasson Vakay AD-251-A28.A01
1012 | Tampa Bay AD-347-226-RO1
1013/ | Southeastern Flonda AO-286-A33-R01
1046 | Loumwilie-Lamngion AD-123-A54-501
Evarsnile

1033 | Alsbama-West Florda AD-286-A2-R01
1033 | Now Orieans Masisappi AQ-103-A46-R01
1006 | Greater Lovmana AO-257-A23-A01
1097 | Momphis. Tennessee AD-219-A41-R0Y
105l | Nashvitke, Tonfwssoo | AD-184~AL8-R01
1090 | Pacuicah, Kentucky

3

| AD-183-A20-R01
:

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of reopened public
hearing on proposed rulemaking and
termination of proposed termination.

SUMMARY: This action reopens a hearing
on proposals to increase Class I milk
prices under 12 southeastern Federal
milk marketing orders and terminates a
proposed termination of proceeding
regarding such proposals. At the request
of Dairymen, Inc., a public hearing was
held June 25-28, 1985, to consider the
proposals by Dairymen, Inc., to increase
Class I price differentials. The transcript
of the hearing in its current state is
missing approximately two-thirds of the
third day’s testimony and one-third of
the testimony on the fourth day of the
hearing. The hearing is being reopened
to obtain a transcript that can be
certified as a complete record of the
testimony concerning the economic and
marketing conditions that relate 1o any

of the proposals set forth in the original
notice of hearing that was issued May
24, 1985 (50 FR 23021).

DATE: The reopened hearing will
convene at 9:30 a.m., local time, on
October 2, 1985.

ADDRESS: The reopened hearing will be
held at the Ramada Hotel, Capital Plaza,
450 Capitol Avenue, SE., Atlanta,
Georgla 30312.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C, 20250, (202) 447-2089.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12201,

A notice was issued on May 24, 1985
{50 FR 23021), giving notice of & public
hearing to be held at the Ramada Hotel,
Capital Plaza, 450 Capitol Avenue, SE.,
Atlanta, Georgia 30312, beginning at 9:30
a.m,, local time, on June 25, 1985, with
respect to proposed amendments to 12
southeastern Federal milk marketing
orders. The transcript of the hearing was
incomplete in that portions of the third
and fourth day’s testimony were
missing. As a result of the delay in
receipt of the complete transcript, the
Department was able to take notice of
more current market information and, on
August 16, 1985 (50 FR 33761), sought
comments on a proposal to terminate
the rulemaking. Upon consideration of
the comments received it is determined
that the hearing should be reopened.

Notice is hereby given, pursuant to the
rules of practice applicable to such
proceedings (7 CFR Part 900), that the
said hearing is being reopened at the
Ramada Hotel, Capital Plaza, 450
Capitol Avenue, SE., Atlanta, Georgia
30312 (404) 688-1900, beginning at 8:30
a.m., local time, on October 2, 1985. The
purpose of the reopened hearing is to
obtain a transcript that can be certified
as a complete record of the initial
hearing. Also, additional evidence will
be received concerning economic and
marketing conditions that have
developed subsequent to the close of the
formal hearing and that relate to any of
the proposals set forth in the original
notice of Hearing issued May 24, 1985 (50
FR 23021).

This action also terminates a
proposed termination of proceeding that
was issued by the Department on
Augus! 16, 1985 (50 FR 33761). On the
basis of comments received in response
to the proposed termination, it is hereby
determined that the hearing should be
reopened, Dairymen, Inc., stated that

“an incomplete record, due to court
report error or some other reason, is no
grounds for termination of the
proceedings. The Department shou/d
reopen the hearing at the earliest
possible date to retake missing
testimony to obtain a transcript that can
be certified as a complete record of the
hearing testimony. An incomplete
record, due to court reporter error, is no
basis for determining that the proposed
amendments to the orders are not
justified.” In addition, the Department
has concluded that the reopened hearing
will allow a full discussion of economic
and marketing conditions relative to the
proposals under consideration which
have come to the attention of the
Department since the hearing closed.
Accordingly, pursuant to the provisions
of the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601 et
seq.), the proposed termination of
proceeding should be and is hereby
terminated.

Prior documents in this proceeding:

Notice of Hearing: Issued May 24,
1985, published May 30, 1985 (50 FR
23021).

Extensions of Time for Filing Briefs:
Issued July 18, 1985; Issued August 1,
1985

Proposed Termination of Proceeding:
Issued August 16, 1985; published
August 21, 1985 (50 FR 33761).

List of Subjects in 7 CFR Parts 1008,
1007, 1011, 1012, 1013, 1046, 1093, 1094,
1096, 1097, 1098, and 1099

Milk marketing orders, Milk, Dairy
products.

Authority: Secs. 1-19, 48 Stal. 31, as
amended (7 US.C, 601-674).

Signed at Washington, D.C., on: September
25, 1985,

William T. Manley,

Deputy Administrator, Marketing Programs,
|FR Doc, 85-23252 Filed 9-26-85; 8:45 am|
BILUNG CODE 3410-02-m

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 33 and 190

Amendments to Minimum Financial
and Related Requirements for Futures
Commission Merchants and
Introducing Brokers, Contract Markets
and Clearing Associations; Default;
Bankruptcy, and Commodity Options;
Margin

AGENCY: Commodity Futures Trading
Commission.

ACTION: Extension of comment period.
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SUMMARY: On August §, 1985, the
Commodity Futures Trading
Commission (“Commission™) published
in the Federal Register (1) proposed
amendments to the minimum financial
and related requirements for futures
commission merchants and introducing
brokers (50 FR 31612}); (2) proposed
options margin guidelines (50 FR 31625);
and (3) an advance notice of proposed
rulemaking regarding the transfer of
liquidation of open commodity contracts
carried by a clearing member futures
commission merchant which has
defaulted on a margin obligation. (50 FR
31623). By letters dated August 28, and
August 29, 1985, two exchanges
requested & sixty-day extension of the
comment period on certain of the
matters published for comment. As one
reason for the extension, both
exchanges stated that they and other
exchanges, among others, were
analyzing a proposal for a futures-style
margining system for commodity options
and that a final recommendation would
not be forthcoming until after the
expiration of the present comment
period for the proposed options margin
guidelines.

In this regard, the Commission notes
that a proposal on margin rule generally
for exchange-traded options has been
open since March 9, 1985, and that such
a proposal deals with significant issues
which are not presented by the
proposed guidelines. The Commission,
of course, will receive any pertinent
comments in this regard, but may
choose to lreat these matters separately
and to take final action on the proposed
guidelines prior to addressing any
recommendation made by commenters
on a futures-style margining system for
commodity options. Similarly,
commenters should address specifically
the financial rules proposed. Although
general comments on the Commission's
existing capital requirements will of
course be considered, they also may be
considered separately at a later date.

Nonetheless, in order 1o ensure that
all affected parties have an opportunity
to comment on the Commission's
proposals, the Commission has
concluded to grant an extension of the
comment period. although for a shorter
period of time. Accordingly, the
Commission has determined to grant a
thirty day extension of the comment
period on each of the above-referenced
matters. For the reasons set forth above,
the Commission would not expect to
grant any further requests for extension
of the comment period on any of the
foregoing matters.

DATES: Notice is hereby given that all
comments on the proposed options

margin guidelines {50 FR 31625, August
5, 1985) mus! be submitted by October 4,
1985 and all comments on the pro
amendments to minimum financial and
related requirements for futures
commission merchants and introducing
brokers (50 FR 31612, August 5, 1985)
and the advance notice of proposed
rulemaking regarding the liquidation or
transfer of open commodity positions
carried by a defaulting clearing member
futures commission merchant {50 FR
31623, August 5, 1985) must be submitied
by November 4, 1985.

FOR FURTHER INFORMATION CONTACT:
Kevin M. Foley, Chief Counsel, or
Lawrence B. Paten!, Associate Chief
Counsel, Division of trading and
Markets, Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington DC 20581. Telephone: (202)
254-8955

Issued in Washington, D.C. on September
24. 1963, by the Commission.
Jean A. Webb,
Secretary lo the Comaiission.

[FR Doc. 85-23087 Filed 9-26-85; 8:45 am|
BILLING CODE 8351-01-M -

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

18 CFR Part 116
[Docket No. RM83-39-000]

Electric Utilities (Federal Power Act);
List of Property for Use in the
Accounting for the Addition and
Retirement of Reactor Plant
Equipment

September 24, 1985,

AGENCY: Federal Energy Regulatory
Commission, Energy.

AcTioN: Notice of Proposed Rulemaking.

SUMMARY: The Federal

Regulatory Commission (Commission)
proposes to revise its regulations at 18
CFR Part 116, “Units of Property for Use
in Accounting for Additions and
Retirements of Electric Plant,” by
codifying a list of retirement units of
property in Account 322, “Reactor Plant
Equipment.” The Commission is
establishing the list to promote proper
and uniform recordkeeping by utilities to
accoun! for the addition and retirement
of reactor plant equipment. The
Commission is also proposing 1o make
certain minor, technical amendments to
Instruction 6 of Part 1186.

DATE: Written comments must be
received by the Commission by
November 26, 1985.

ADDRESS: Federal Energy Regulutory
Commission, 825 North Capitol Street
NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Kasha Ciaglo, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426; (202) 357-
B465,

L. Introduction

The Federal Energy Regulatory
Commission {Commission) is proposing
to amend its regulations at 18 CFR Part
116, “Units of Property for Use in
Accounting for Additions and
Retirements of Electric Plant™ by
codifying a list of retirement units of
properly in Account 322, "Reactor Plant
Equipmenl.”! The list would be required
to be used by utilities owning nuclear
facilities to classify certain reactor plant
equipment as “retirement units” for
accounting purposes. The list would
replace the current guidelines in
Account 322 which allow utilities to
submilt their own list of retirement units
to the Commission.® The Commission
has found that the lists developed by
some utilities under the current
guidelines are inconsistent with other
classifications of the same ilems of
property or are overly general
designations of property, Therefore, the
Commission proposes a specific list of
refirement units to provide a minimum
standard for utilities to use when they
record the addition and retirement of
reactor plant equipment.

I. Background

The Commission defines “retirement
units” as “those items of electric plant
which, when retired, with or without
replacement, are accounted for by
crediting the book cost thereof to the
electric plant account in which
included.” {18 CFR Part 101, Definition
32.) In contrast, “minor items of
property” are “the associated parts or
items of which retirement units are

* The Commission may require n list of units of
property undec its scoounting suthority in section
301 of the Foderal Power Act. 16 U.S.C. 825 [1982)
Since 1037, the Commission. or its prodecessor. the
Fedorul Power Commission, han required a Bist of
units of property under the Uniform System of
Accounts. See Order No. 45, 2 FD 171, Janusry 26
109G7. Since 1061, « list of retirement units for rendior
plunt eguipment hus been reguired. Sev Onder No
235, 26 FR 6887, October 21, 1961,

¥ Acooumt 322 provides that a “Jujtility shell
adopt such tist of eotiroment units deemed
npprogeinte for toe pluert mquipment in hurmony
with prescribed reticement ynits for other sccounts,
wnd Tile 4 copy of such & reticement units list with
the Commission ™
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composed.” (18 CFR Part 101, Definition
18.) The distinction between retirement
units and the minor items of property of
which retirement units are composed is
necessary for determining how the cost
of these properties is recorded on the
books and records of the company.
Ultimately, this distinction is useful in
considering the appropriate cost of
service treatment for particular property
or expenses.

The Commission has found that the
current general guidelines in Account
322 are not adequate for Commission
accounting purposes. For example,
certain utilities have classified a
particular item of property as a
retirement unit in one Commission filing
and as a minor item of property in
another filing. Certain utilities have also
filed lists of retirement units that are too
general for Commission accounting
needs.

111, Discussion

To promote greater consistency and
specificity in accounting for this
equipment, the Commission has
developed the proposed list as a
minimum requirement for utilities to use
in classifying reactor plant equipment as
retirement units. The ﬂsl was developed
based on the Commission's experience
in collecting and analyzing such data
and is consistent with the types of lists
that the Commission has developed for
other accounts. Consistent with current
practice under existing regulations,
utilities can continue to add items to the
list of retirement units in Account 322, if
such items are both relatively costly and
not an integral part of a larger *
retirement unit.? In addition, utilities
may continue to account for new or
replaced minor items of property in the
same manner as retirement units if these
items result in a substantial addition to
or betterment of the plant.*

" 18 CFR Purt 116, Instruction 4.

* In 18 CFR Purt 101, “Uniform System of
Accounts Prescribed for Poblic Utilities und
Licensees Subject Lo the Provisions of the Federal
Power Act” Instruction 10.C. of “Electric Plant
Instructions” pravides that: “The sddition and
retirement of minor (loms of property shall be
steounted for us follows:

(1) When o minor lem of property which did nol
previoulsy exist is added to plant, the cost thereof
ahall be accounted for in the sume manner as for the
oddition of u retirement unit. . . . if o substantial
addition results, otherwise the charge shall be fo the

dhpropridte muiniemance expense sccoant
- . . » .

(3] When a minor item of depreciable property is
replirced indupendently of this retirement unit of
which it (s a part, the cost of replacement shall be
charged 1o the maintenance scoount uppropeinte for
the ilum. excopt that if 1he replacement efiects »
sabstaniial bettorment (the primary aim of which is
1 murke the property uffected more useful. more
tihcient. of grewter durability. or of greuter
';':v-n 11y). the: excoss cost of the replacement over
he extimatod cost wt purmnt prices of replacing

The Commission notes that most
utilities already provide information that
generally satisfies the requirements of
the proposed rule, and submit lists of
retirement units that are more detailed
than the one proposed here. However, a
few utilities may have to revise parts of
the lists that they currently use in order
to conform to the Commission’s
proposal. Any such revision should not
result in a significant burden to the
affected utilities, either in time or
expense. Moreover, the Commission
believes that any burden would be
outlweighed by the benefits to the
Commission and to the utilities of
having a standardized minimum list that
applies to all nuclear reactor plants. In
addition, because the rule is merely a
codification of existing, accepted
accounting practice, it should have no
direct effect on utility rates.

IV. Summary of Proposed Changes

This notice proposes to replace the
general guidelines in Account 322 with a
definitive list of retirement units for
reaclor plant equipment. The list is
divided under three headings: boiling
water reactor, pressurized water
reactor, and high temperature gas
reactor, As with lists of retirement units
in other accounts, and subject to the
same limitations, the list is a minimum
requirement upon which the utility may
expand by including new items or items
that it currently classifies as retirement
units under its own system.®

The proposed list of reactor plant
equipment corresponds to the format of
the retirement units and instructions
prescribed for other accounts in Part
116. Upon adoption of this proposed list,
utilities would no longer be required to
develop and file with the Commission
their own list of retirement units for
Account 322,

The Commission also proposes two
non-substantive amendments to
Instruction 6 in Part 116: (1)
Redesignating items (a) through (q) as
items (1) through (17) to be consistent
with the corresponding list of general
retirement units for gas plants,® and (2)
revising the newly designated item (11)
by deleting the term “[non-nuclear)”
from the description of plant piping,
because this provision applies to both
nuclear and non-nuclear equipment.

V. Paperwork Reduction Act Statement

The Paperwork Reduction Act (PRA)
(44 U.5.C. 3501-3520 (1982)) and the
Office of Management and Budget's

without betterment shall be charged 1o the
uppropriate electric plant sccount,
* See supra, notes 3 and 4 and sccompanying text.
* 18 CFR Purt 218, fnstruction 6

(OMB) regulations at 5 CFR 1320,12
(1984) require that OMB approve certain
information collection and
recordkeeping requirements imposed by
an agency. The list of retirement units
proposed for Account 322 is being
submitted to OMB for its review,
Interested persons can obtain
information on the recordkeeping
requirements by contacting the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426 (Attention: Kasha Ciaglo (202)
357-8465). Comments on the
recordkeeping requirements can be sent
to the Office of Information and
Regulatory Affairs of OMB (Attention:
Desk Officer for the Federal Energy
Regulatory Commission).

VL Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act (RFA) 5
U.S.C. 601-612 (1982) requires agencies
to prepare certain statements,
descriptions, and analyses of proposed
rules that will have a “significant
economic impact on a substantial
number of small entities.” The
Commission is not required to make
such analyses if a rule would not have
such an impact,

The Commission does not believe that

this rule will have such an impact on
. small entities. The proposed rule

establishes a standard list of retirement
units of nuclear reactor equipment
owned by utilities. Most utilities do not
fall within the RFA's definition of small
entity.” In addition, those utilities that
independently own nuclear facilities are
all classified as “major utilities” under
the Commission's uniform System of
Accounts.® Moreover, the level of
investment necessary for nuclear
generating facilities generally limits
their ownership to other than small
entities. Although small or municipal
utilities may purchase shares in these

'S5 ULS.C, 601(3), citing to section 3 of the Small
Business Act, 15 U.S,C. 632 (1982), Section 3 of the
Small Business Act defines a “small-business
concern” as a business which is independontly
owned and operated and which is not dominant in
It field of aperation. See also SBA's revised Small
Business Size Stundards, 49 FR 5024 (Feb. 0. 1864)
{to be codified at 13 CFR Part 121).

*18 CFR Part 101, “Ceneral Instroctions™

1. Glessification of Utilities

3 U

(1) Mujor, Utilities and lcensees that had, in each
of the kst three consecutive years, sales or
transmission sefvice that exceeded any one or more
of the following:

11} One million magawatt-hours of totul sules:

12} 100 megawnit-hours of siles for resule:

(3) 500 megawati-hours of gross interchange oot
or

(4] 500 megawatt-hours of wheeling for others
(doliveries plus losses).
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facilities, such utilities are not subject to
the Uniform System of Accounts and the
provisions of this rule.

This proposed rulemaking will not
impose any regulatory or administrative
burden upon small entities because it
merely standardizes an accepted utility
accounting practice. Therefore, it does
not require any expenditures of
resources by such entities, For these
reasons, the Commission certifies that
the rulemaking, if promulgated, will not
have a significant enconomic impact
upon a substantial number of small
entities.

VII. Written Comment Procedures

The Commission invites interested
persons lo submit written comments on
this proposal. An original and 14 copies
of such comments should be filed with
the Commission by November 26, 1985.
Comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426 and should refer to Docket No.
RM83-39-000.

All written submissions will be placed
in the public file which has been
established in this docket and which is
available for public inspection at the
Commission’s Division of Public
Information. Room 1000, 825 North
Capitol Street NE., Washington, DC
20426, during regular business hours.

List of Subjects in 18 CFR Part 116

Electric power plants, Electric utilities,

Reporting and recordkeeping
requirements. Uniform system of
accounts.

In consideration of the foregoing, the
Commission proposes to amend Part 116
of Chapter 1, Title 18, Code of Federal
Reogulations, as sel forth below.

By direction of the Commission

Kenneth F. Plumb,
Secretary

PART 116—AMENDED]

1. The authority citation for Part 116
continues to read as follows:

Authority: Department of Energy
Orguanization Act, 42 U.S.C. 7102-7352 [1882);
Executive Order 12,000, 3 CFR 142 (1978):
Federal Power Act, 16 US.C. 791a-828c
(1862), Public Utility Regulatory Policies Act,
16 U.S.C. 7601-7645 (1962)

2, In Instruction 6 of-Part 116, items (a)
through [q) are redesignated as items (1)
through (17), respectively.

3. In Instruction 8 in Part 116, newly
designated item (11) is amended by
deleting the term “(non-nuclear)”.

4. Account 322 in Part 116 is revised to
read as follows:

322 Reactor Plant Equipment
Boiling Water Reactor

A. Reactor:

1. Reactor vessel internals including
core.

2. Reactivity vontrol systems.,

3. Reactor vessels and appurienances.

4. Reactor trip systems.

B. Reactor Coolant System and
Connected Systems:

1. Coolant recirculation systems and
controls,

2. Main steam systems and controls.

3. Main steam isolation systems and
controls.

4. Reactor core isolation cooling
systems and controls.

5. Residual heat removal systems and
controls.

6. Feedwater systems and controls.

7. Reactor coolant pressure boundary
leakage detection systems,

8. Other coolant subsystems and
controls.

9. Engineered safety featlure
instrument systems.

10. Systems required for safe
shutdown.

11. Safety related display
instrumentation.

12. Coolant injection systems.

13. Other instrument systems.

C. Containment System:

1. Reactor containment.

2. Containment heat removal systems
and controls.

3. Containment air purification and
cleanup systems and controls.

4. Containment isolation systems and
controls.

5. Containment combustible gas
control systems and controls.

6. Other containment systems and
controls. .

D. Fuel Storage and Handling
Systems:

1. New fuel storage facilities.

2. Spent fuel storage facilities,

3. Spent fuel pool cooling and cleanup
systems and controls.

4. Fuel handling systems.

E. Auxiliary Water Systems:

1. Cooling systems for reactor
auxiliaries and controls,

F. Auxiliary Process Systems:

1. Process sampling system.

2. Fatled fuel detection systems.

3. Reaclor coolant cleanup systems
and controls.

4. Liquid poison systems and controls.

G. Radioactive Waste Management
Systems:

1. Liguid radioactive waste
management systems.

2. Gaseous radioactive wasle
management systems.

3. Process and effluent radiological
moniloring systems.

4. Solid radioactive waste
management systems,

H. Radiation Protection Systems:

1. Area monitoring systems.

2. Airborne radioactivity monitoring
systems.

3. Control room habitability system

_and controls.

L Other Systems:

1. Auxiliary boiler systems.

2. Control air systems.

3. Service water systems.

4. Ven! and drain systems.

5. Ventilating equipment.

6. Water supply and purification of
cleanup system.

Note.—See lis! of general reticement units
Pressurized Water Reactor

A. Reactor:

1. Reactor vesse! internals including
core,

2. Reactivity control systems,

3. Reactor vessels and appurtenances.

4. Reactor trip systems.

B. Reactor Coolant System and
Connected Systems;

1. Coolant recirculation systems and
controls.

2. Main steam systems and controls.

3. Main steam isolation systems and
controls.

4. Emergency core cooling systems
and controls.

5. Residual heat removal systems and
controls.

6. Feedwater systems and controls.

7. Reactor coolant pressure boundary
leakage detection systems,

8. Other coolant subsystems and
controls.

9. Engineered safety feature
instrument systems.

10. Systems required for safe
shutdown.

11. Safety related display
instrumentation.

12. Other instrument systems.

C. Containment Systems:

1. Reactor containment.

2. Containment heal removal systems
anc controls.

3. Containment air purification and
cleanup systems and controls.

4. Containment isolation systems and
controls.

5. Containment combustible gas
control systems and controls.

6. Other containment systems and
controls.

“D. Fuel Storage and Handling

Systems:

1. New fuel storage facilities.

2. Spent fuel storage facilities.

3. Spent fuel cooling and cleanup
systems and controls.

4. Fuel handling systems

E: Auxiliary Water Systems:
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1. Cooling systems for reactor
auxiliaries and controls,

F. Auxiliary Process Systems:

1. Process sampling system.

2. Failed fuel detection systems.

3. Chemical and volume control
systems and controls.

G. Steam and Power Conversion
Syslems:

1. Steam generator blowdown systems
and controls.

H. Radioactive Waste Management
Systems:

1. Liquid radioactive waste
management systems,

2. Gaseous radioactive waste
management systems.

3. Process and effluent radiological
monitoring systems.

4. Solid radioactive waste
management systems.

I. Radiation Protection Systems:

1. Area monitoring systems.

2. Airborne radioactivity monitoring
systems,

3. Control room habitability systems
and controls,

]. Other Systems:

1. Auxiliary boiler systems.

2. Control air systems.

3. Service water system.

4. Vent and drain system.

5. Ventilating equipment.

6. Water supply and purification or
cleanup system.

Note~—See list of general retirement units.

High Temperature Gas Reactor

A. Reactor:

1. Reactor.

2. Reactor reflector system.

B. Reactor Coolant System and
Connected Systems:

1. Primary coolant systems and
controls,

2, Secondary coolant systems and
controls.

3. Feedwater and condensate system
and controls.

4. Reactor plant piping.

5. Hydraulic power system and
controls,

6. Moisture monitoring control system.

7. Linear neutron flux monitor and
control rod calibration.

8, Analytical depressurization box
controls,

9. Analytical liquid sampling control
System,

10. Analytical gaseous sampling
control system.

11. Tritium monitoring control system.

C. Fuel Storage and Handling System.

1. Fuel storage systems and controls.

2. Fuel handling systems and contzols.
_D. Radioactive Waste Management
Systems:

1. Radioactive liquid waste systems
management and controls.

2. Radioactive gaseous waste
management systems and controls,

3. Decontamination system and
controls.

E. Radiation Protection Systems:

1. Air monitor control systems and
controls.

F. Auxiliary Boiler System.

G. Alternate Cooling Method.

Note.—See list of general retirement units.

|FR Doc. 85-23126 Filed 8-26-85; 8:45 am)|
BILLING CODE §717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 170
[Docket No. 84N-0080]

Eligibility for Classification of Food
Substances as Generally Recognized
as Safe; Extension of Comment Period

Correction

In FR Doc. 85-20937 beginning on page

35571 in the issue of Tuesday,
September 3, 1985, make the following
corrections on page 35571:

1. In the third column, in the summary,
in the seventh line, “shwon" should read

“shown".

2. In the third column, in the
supplementary information, in the first
paragraph, in the second to last line,
"FRAS" should read "GRAS".

BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 635

[FHWA Docket No. 85-11)

Labor and Employment

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking.

summaRryY: The FHWA is requesting
commentls on a proposal to amend its
regulation prescribing the inclusion of
prevailing wage rates determined by the
Secretary of Labor in advertisements
and contracts for Federal-aid highway
projects. The proposed amendment
would preclude the payment of Federal-
aid funds for excess costs due to State
prevailing wage rates on such projects
higher than that determined by the
Secretary of Labor. -

DATE: Written comments are due on or
before November 12, 1985,

ADDRESS: Submit written comments,
preferably in triplicate, to FHWA
Docket No. 85-11, Federal Highway
Administration, Room 4205, HCC-10, 400
Seventh Street, SW., Washington, DC
20590, All comments received will be
available for examination at the above
address between 8:30 a.m. and 3:30 p.m.
ET., Monday through Friday. Those
desiring notification of receipt of
comment must include a self-addressed,
stamped postcard.

FOR FURTHER INFORMATION CONTACT:
Paul E. Cunningham, Office of Highway
Operations, 202-426-0392, or Hugh T.
O'Reilly, Office of the Chief Counsel,
202-426-0780, Federal Highway
Administration, 400 Seventh Street, SW.,
Washington, DC 20590. Office hours are
from 7:45 a.m. to 4:15 p.m. ET, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
Federal statute commonly known as the
Davis-Bacon Act (40 U.S.C. 276a-276a~7)
requires that laborers and mechanics
employed on Federal construction work
be paid not less than a “prevailing
wage" to be determined by the
Secretary of Labor. Such wage rates are
extended to Federal-aid highway
construction projects by 23 U.S.C. 113,
which provides (in part) that;

the Secretury shall take such action as may
be necessary to insure that all laborers and
mechanics employed by contractors or
subcontractors on the construction work
performed on highway projects on the
Federal-aid systems, * * * shall be paid
wages ot rales not less than those prevailing
on the same type of work on similar
construction in the immediate locality as
determined by the Secretary of Labor in
accordance with the Act of August 30, 1935,
known as the Davis-Bacon Act (40 US.C,
287a).

According to a recent survey,
Thieblot, "Prevailing Wage Laws of the
States," Government Union Review (Fall
1983) there were thirty seven States plus
the District of Columbia which had
effective prevailing wage laws for State
and some local public works as of 1983.
Approximately nineteen of these
statutes are so drafted and applied as to
commonly resull in the payment of wage
rates in Federal-aid highway projects
which are higher than the Davis-Bacon
rates determined by the Secretary of
Labor. The States which appear to fall
into this calegory are: Alaska,
California, Connecticut, Delaware,
Hawaii, lllinois, Kansas, Kentucky,
Maryland, Massachusetts, Minnesota,
Missouri, Nevada, New Jersey, New
York, Washington, West Virginia,
Wisconsin, and Wyoming,

The method used to calculate a
prevailing wage varies considerably
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from State to State. Prevailing wage
statutes in many States fail to specify
how the pevailing wage is to be
caloulated. Legislative guidance
regarding the selection of a prevailing
wage rate is provided in 20 States but
there is little consistency among States
in the type of guidance provided.
Statutes in two States specify that the
majority rate shall be selected, but
provide no guidance for proceeding
when a majority of workers in a
classification are nol paid at the same
rate. Some Stales specify the mean wage
rate, some the median, and some require
selection of the modal rate in the wage
distribution. Use of the modal rate (the
wage rate that appears most frequently
in the wage distribution) is tantamount
to adopting the union wage rate, since a
union contract is the most likely reason
that a significant number of workers in a
given classification are paid at exactly
the same rate. Five States simply adopt
collectively bargained rates as
prevailing.

An important part of the Federal
prevailing wage law is that a wage
determination can be appealed to the
Administrator of DOL's Wage and Hour
Division, or, if necessary, to the DOL's
Wage Appeals Board, but in several
States there is little or no appeal
mechanism available to contractors or
other interested parties to challenge
arbitrary wage determinations. The
result of this difference between Federal
and State statutes is that a contractor
who believes that he is being forced to
pay a wage rate that is higher than what
actually prevails in a local area has an
avenue to appeal the wage
determination decision to a higher level
if the Federal law has established the
rate. If the wage rate has been
established under State law, however,
the contractor would, in several cases,
have no official appeal mechanism
available,

In 1983, the Labor Department
amended its procedures for
predetermination of wage rates (29 CFR
Part 1), which will result in slightly
lower wage rates. The major part of
these amendments was upheld against
court challenge in the case of Building
Construction Trades Department, AFL-
CIO v. Donovan, 712 F.2d. 611, decided
in early 1984, It is too early to tell
whether, and to what extent, States with
their own prevailing wage laws will
follow suit. The result could be even
more States than the 19 mentioned with
labor provisions inconsistent with
Federal requirements.

While it is true that the Davis-Bacon
Act and 23 U.S.C. 113 provide for a
minimum wage rate on Frderal-aid

projects, a floor not a ceiling, it is also
evident that this is not solely a question
of minimum wages as such. Rather, it is
a question of both the Federal
Government and the State Government
determining the “prevailing wage rates
in a locality" which must be paid as a
minimum. There is nothing in 23 U.S.C.
113 which requires the Secretary to
accede to higher (State) prevailing wage
rate determinations than those
established by the Secretary of Labor.

In addition, some of the State
prevailing wage laws contain labor
classification rules, employment
preferences and other requirements
more restrictive and costly than those
provided under 23 U.S.C. 113 and the
Labor Department regulations covering
Davis-Bacon job classifications and
wage rate determinations. These
inconsistent requirements, which
contribute to the problem of high labor -
costs, are only partially addressed by
existing regulation, 23 CFR 635.124(b),
which prohibits discrimination against
labor from other States, and assures a
contractor's free choice of his or her
own labor. A rule denying Federal-aid
participation in excessive labor costs
due to State prevailing wage laws would
remove much of the incentive for
maintaining such inconsistent
requirements or over-generous rate
determinations,

Excess wage payments as outlined
above are now seen as being an
unwarranted drain on limited Federal-
aid funds and counterproductive to full
and open competition. Small and
minority owned businesses are
discouraged from bidding on Federal-aid
projects with such high rates, since
many are relatively new firms which
could not practically jump their wage
scale for one job, then attempt to return
to a regular scale.

In those cases where the State-
determined prevailing wage rate is
higher than the wage determined to be
prevailing rate under provisions of the
Federal Davis-Bacon Act, the use of the
wage rates established by State
prevailing wage laws adds to the cost of
Federal-aid highway construction in two
ways. First, use of State-determined
wage rates can add directly to project’s
wage costs by the amount of the
difference between the higher prevailing
wage established under State law and
the Davis-Bacon wage (multiplied by the
number of labor hours involved).
Second, including the higher State-
determined wage rate in Federal-aid
contracts adds indirectly to future wage
costs by ensuring that the higher wage
rate will have greater influence in future
wage surveys, and perpetuate higher

rates regardless of true market
conditions.

Since the Federal-aid highway
projects are funded jointly by Federal
and Stale governments with, in the
instance of interstate construction and
rehabilitation, the Federal government
paying at least 90% of all costs, and
States paying only 10% or less of those
costs, the FHMA has an obligation to
ensure that Federal dollars are not used
to pay inflated wage rates imposed by
State law. Stated another way, only 10
to 25 percent of project costs are paid
from local or State funds. Thus, there is
often only minimal incentive for those
governments to avoid inflated wage
levels, especially since high wages are
politically attractive and the major
portion of the cost is paid from Federal
funds.

For example, for a recent project in
one State, the Federal Davis-Bacon rate
(combined wage/fringe benefit rate) for
unskilled labor was $15.01, while the
State's “little Davis-Bacon" rate was
$19.08 (27 percent higher). For another
project, the Federal Davis-Bacon rate for
unskilled labor was $12.,56, while the
State-determined rate was $16.74 (33
percent difference). On still another
project, the unskilled labor prevailing
wage rate determined by the Federal
Government was $13.74 while the State-
determined rate was $14.89 (8 percent
higher). State rates for unskilled labor
have been set as high as $20.67 per hour,
substantially higher than for comparable
non-federally funded projects.

While its not possible to precisely
reconstruct the amount of excess
payments which have resulted from the
application of these laws over the years,
the payment of any amount in excess of
that required by Federal law is not
consistent with sound fiscal stewardship
of Federal funds. All Federal agencies
have a duty to analyze expenditures to
determine if public money is being used
and expended economically and
efficiently. Certainly, it is unarguable
that the payment of any element of
excess cost will necessarily result in the
building of fewer miles of highway or
other necessary improvements within
the States affected.

It thus becomes apparent that action
to preclude Federal-aid in such excess
costs will aid the program. Therefore.
this proposal makes such excess cosis
ineligible for Federal-aid, without
affecting the validity of any State law.
No State's apportionment of funds is
affected by this proposal.

The proposal. if promulgated as a final
rule, would operate in the following
manner. States would continue to
publish Federal Davis-Bacon minimum
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wage rates in the advertisement or call
for bids on any contract for a Federal-
aid project, as now required by 23 U.S.C.
635.124(d). Likewise, those States with
their own minimum wage rate laws may
also continue to publish state rates in
the advertisement or call, since the
proposal does not prohibit their use.
This proposal would not affect any
contract already awarded. Upon award
of new contracts and commencement of
work, however, those States will be
required to compute the difference
hetween Federal and State wage rates
actually paid out using the contractors'
weekly payrolls, which are already
required to be submitted by 40 U.S.C.
276¢.

It is this difference which would be
ineligible for Federal-aid participation.
The amount of wages paid above the
level of State-imposed minimums by
contractors, whether due to market
pressure or union agreements, would be
unaffected by the proposal and would
continue to be eligible. The burden on
the affected States is expected to be in
two parts, The first, a short-term task,
consists of establishing a method of
review of weekly payrolls to determine
the ineligible differential. The second
consist of long-term use of that review
method as part of the already required
State review of weekly payrolls for
compliance with other labor laws. It is
estimated that this computation would
cost a State with an average size
program about $50,000 per year.
Comment is specifically requested on
the amount of lead time the States might
need to implement this provision.

Although neither the Davis-Bacon Act
nor 23 U.S.C. 113 preempts State law in
this regard, the Federal Highway
Administrator has broad discretionary
power under statute, 23 U.S.C. 106, to
approve Federal-aid projects proposed
by the States. This statutory power
necessarily includes the power to
disapprove projects which are too costly
from whatever standpoint, whether in
design, materials, or labor costs. This is
demonstrated not only by the extensive
legislative history of the provision in the
Federal-aid Road Act of 1918, 39 Stat.
355, which became 23 U.S.C. 108, but by
numerous court decisions such as
Mahler v. United States, 308 F.2d. 713
(1962) which drew heavily on this
legislative history in ruling that “The
concern of Congress was to make sure
that federal funds were effectively
employed and not wasted."

The statutory discretionary power of
the Administrator to disapprove projects
for excessive cost is buttressed by other

enactments. The first section of the
Department of Transportation Act,
codified as 49 U.S.C. 101, begins:

[a) The national objective of general
wellare, economic growth and stability, and
security of the United States require the
development of transportation policies and
programs that contribute 1o providing fast,
safe, efficient, and convenient transportation
at the lowest cost consistent with those and
other national objectives, including the
efficient use and conservation of the
resources of the United States.

Further, 23 U.S.C. 101(e), expressing a
Congressional policy of preventing
waste in the Federal-aid programs,
states:

It is the national policy that * * * the
Secretary and all other affected heads of
Federul departments * * * shall encourage
* * * the best use of available manpower
and funds,

The FHWA has determined that this
document does not contain a major rule
under Executive Order 12291, The
proposed rulemaking is considered
significant under the Department of
Transportation's regulatory policies and
procedures because of the public
interest and controversy that the
propased rulemaking is likely to
generate.

To the extent that the proposed
regulation reduces wage costs on
Federal-aid highway construction
projects, an important impact of the
proposed change will be to make funds
available for additional highway
construction purposes. The regulatory
and economic impacts are addressed in
more detail in a Draft Regulatory
Evaluation/Initial Regulatory Flexibility
Analysis which has been prepared and
is available for inspection in the public
docket and may be obtained by
contacting Mr. Paul E. Cunningham at
the address provided under the heading
“For Further Information Contact.”

The Regulatory Evaluation suggests,
based on a number of assumptions, that
this proposal may save up to $60,000,000
per year in Federal-aid funds. These
assumptions may bear public
examination and comment, Public
comment is also requested regarding the
size of and reasons for the differences in
prevailing wage determinations as sel
by the 19 States and the DOL, and how
this proposal is likely to affeci those
differences. The FHWA is also
interested in how this proposal might
practically affect the operation of
highway construction programs in the
States concerned, particularly with
regard to whether any delays or
hindrance might be involved.

With regard to the assessment of the

impact this proposed rulemaking would
have on small entities pursuant to the
Regulatory Flexibility Act (Pub. L. 96—
364), the reasons for, objectives, and
legal basis for this action have been
previously explained in this notice. This
rulemaking would not impose any
additional reporting, recordkeeping or
other compliance requirements on small
entities and does not duplicate, overlap,
or conflict with any other Federal rules.
The proposal is not expected to have a
significant economic impact on a
substantial number of small entities. In
fact, the proposed regulation should
promote a compelitive environment in
which small and economically
disadvantaged businesses may have
greater opportunity to compete for
federally-funded highway contracts.

Because sufficient information was
not available to allow more precise
estimation of the impacts of the
proposed change in those States where
State-determined prevailing wage
requirements have been applied to
Federal-aid highway construction
contracts, FHWA encourages all
interested parties to comment on the
preliminary assessment of impacts and
to provide information that will assist in
improving the initial assessment.
Comments directed to the items listed
below will be particularly helpful in
preparation of a final assessment of
impacts.

(1) Specific examples of Federal-aid
highway projects where State level
wage determinations resulted in the
establishment of a prevailing wage
requirement higher than that established
under provision of the Federal Davis-
Bacon Act (including project location,
difference between Davis-Bacon
minimum and State-determined
minimum, job classifications affected).

(2) In which States do State prevailing
wage determinations result in the
establishment of higher prevailing wage
rates on Federal-aid highway projects
than those established according to the
Davis-Bacon Act (the 19 listed above, or
others)? In these States, by how much
do the State determinations generally
exceed the Federal determination, on a
percentage basis? How often do State
level wage determinations increase
wage cosls on Federal-aid projects
(always, often, seldom, never)? Which
job classifications are typically
affected?

(3] To what extent do State level wage
determinations applicable to Federal-aid
projects limit competition from potential
bidders? Will the proposed regulation
improve the competitive environment
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for small and economically
disadvantaged contractors?

{Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Roesearch,
Plunning. und Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federul programs and activities apply lo this
program)

In consideration of the foregoing and
under the authority of 23 U.S.C. 113 and
315, and 49 CFR 1.48(b), the FHWA
proposes to amend Part 835, Subpart A
to Chapter 1 of Title 23, Code of Federal
Regulations, as set forth below.

List of Subjects in 23 CFR Part 635

Government contracts, Grant
programs—transportation, Highways
and roads.

Issued on: September 24, 1985,
Ray Barnhart,
Federal Highway Administrator.

PART 635—{AMENDED]

The FHWA proposes to amend Part
635, Subpart A to Chapter 1 of Title 23,
Code of Federal Regulations, as follows:

1. The authority citation for Part 635
continues to read as follows:

Authority: 23 US.C. 112, 113, 114, 117, 128
and 315; 42 U.S.C. 3334, 42314233, 4601 et
s0q.; 49 CFR 1.48(b).

2.1In § 635.124, paragraph (d] is
revised to read as follows:

§635.124 Labor and employment.

(d) The advertisement or call for bids
on any contract for the construction of a
project on the Federal-aid system either
shall include the minimum wage rates
determined therefore by the Secretary of
Labor or shall provide that such rates
are se! out in the advertised
specifications, proposal or other
contract document, and shall further
specify that such rates are the minimum
rates that must be paid under the
contract covering the project, If any
provision of State law, regulations,
specification, or policy may operate in
any manner to require the establishment
of prevailing wage rates higher than
those determined by the Secretary of
Labor under the Davis-Bacon Act, and
applied to Federal-aid work by 23 U.S.C.
113, Federal-aid funds shall not
participate in any excess costs due to
such provisions.

|FR Doc. 85-23185 Filed 9-26-85; 8:45 am|
BILLING CODE 4910-22-M

National Highway Traffic Safety
Administration

Federal Highway Administration

23 CFR Part 1208
[Docket 85-12; Notice 1]

National Minimum Drinking Age

AGENCIES: National Highway Traffic
Safety Administration (NHTSA),
Federal Highway Administration
(FHWA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The purpose of this notice is
to solicit comments on a proposed
regulation which would clarify the
provisions which a State must
incorporate or have incorporated into its
laws in order to prevent the withholding
of a portion of its Federal-aid highway
funds for noncompliance with the
Natural Minimum Drinking Age. The
rulemaking is undertaken at this time to
implement section 6 of Pub. L. 86-363,
DATES: All written comments must be
received by October 28, 1985. The
regulation will become effective as of
the date of publication of the final rule.
ADDRESSES: Written comments should
refer (o the docket number and the
number of this notice and ten copies
should be submitted to: Docket Section,
National Highway Traffic Safety
Administration, Room 5109, Nassif
Bullding, 400 Seventh Street SW,
Washington, DC 20590. Docket hours are
Sam. to4pm.

FOR FURTHER INFORMATION CONTACT:

NHTSA: Mr. George Reagle, Associate
Administrator for Traffic Safety
Programs, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590
(202-426-0837)

FHWA: Mr. R. Clarke Bennett, Director,
Office of Highway Safety, Federal
Highway Administration, 400 Seventh
Street SW,, Washington DC 20590 (202
426-1153) and Mr. David Oliver,
Office of the Chief Counsel, Federal
Highway Administration, 400 Seventh
Street SW., Washington DC 20590
(202-426-0825)

SUPPLEMENTARY INFORMATION: There

has been increasing concern over the

incidence of alcohol-related crashes
involving the nation’s youth. Studies
show a direct correlation between the
minimum drinking age and alcohol-
related crashes in the 18 to 21 age group.

In 1981, 24,000 drinking drivers died in

alcohol-related crashes. Approximately

16 percent of these drivers, 3,840, were

between the ages of 18 and 20. This

death toll of young Americans is grossly

disproportionate to the population of
this age group and can be accurately
termed a national tragedy. In fact, fatal
crashes for every 100 million vehicle
miles traveled drops from 4.12 for 18
year olds down to 2.52 for those 22 to 24
years old.

As a result of this growing awareness,
on July 17, 1984, the President signed
legislation which strongly encourages
States to have laws prohibiting the
purchase and public possession of
alcoholic beverages by anyone under 21
years of age by withholding a portion of
Federal-aid highway funds from States
without such laws.

In enacting this legislation, both
Congress and the President recognized
that raising the drinking age results in &
decrease both in the number of traffic
crashes and in the number of fatalities.
For example, Michigan, which had a
drinking age of 18 since January 1972,
raised the age back to 21 in December
1978. In the first 12 months after the age
limit was raised, a study showed a
statistically significant reduction of 51
percent in alcohol-related crashes
among drivers aged 18-20. Other studies
have shown that increasing the drinking
age has a positive effect on the number
of single vehicle nighttime male driver
crashes, most of which involve drinking
drivers. For example, & 1980 study in
Illinois showed & 8.8 percent decline in
single vehicle nighttime male driver
crashes involving drivers aged 19 to 20
after the drinking age was raised.

In addition to the increase in drinking
age, Congress and the President
expressed overwhelming concern for the
continuing “blood border" problem that
exists when young people can drive
from one State to another and purchase
alcoholic beverages which are otherwise
prohibited to them. For example. a
report released by the State or New
York in 1981 indicates that 39 percent of
the New Jersey drivers involved in
alcohol-related crashes in New York
border counties, where there is a lower
drinking age, are under 21 years of age.
and 49 percent of similarly involved
Pennsylvania drivers are under 21. A
uniform national drinking age will solve
the problem that now occurs when
teenagers in one State with a drinking
age of 21 easily drive into another State
with a lower age limit, consume alcohol,
and drive home. Too often, these trips
result in the needless killing or maiming
of young people or others who become
innocent victims.

Adoption of National Minimum Drinking
Age

The legislation clearly states that the
Secretary must withhold a portion of
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Federal-aid highway funds from any
State whose laws permit the purchase or
public possession of any alcoholic
beverage by a person who is less than
21 years of age. If any such State does
not enact 8 new law or amend the
existing laws to make age 21 the legal
minimum drinking age by October 1,
1986 (fiscal year 1987), five percent of its
Federal-aid highway apportionment
under 23 U.S.C. 104(b}(1); 104(b)(2);
104({b)(5) and 104(b}(6), which are
primary system, secondary system,
interstate system (including resurfacing,
restoring, rehabilitating and
reconstructing funds) and urban system
funds, shall be withheld. If by October 1,
1987 (fiscal year 1988) no such law is
adopted or amendments made, an
additional ten percent of its Federal-aid
highway funds under these sections will
be withheld.

Apportionment of Withheld Funds

Pub. L. 98-363 provides that funds
which have been withheld from a State
which does not have 21 as the minimum
drinking age be apportioned to that
State “if in any succeeding fiscal year
such State makes unlawful [such]
purchase or public possession."

Section 1208.5 of the proposed rule
notes that the apportionment of
withheld funds to states is subject to
their availability under 23 U.S.C. section
118(b). In releven! part, section 118(b)
provides that—

(1) Sums apportioned to each Federal-aid
System (other thun the Interstate System)
shall continue availuble for expenditure in
that State for the appropriate Federal-aid
System or part thereof (other than the
Interstate System) for a period of three years
after the close of the fiscal year for which
such sums are authorized and any amounts
for apportioned remaining unexpended at the
end of such period shall lupse.

(2) Expect as otherwise provided in this
subsection, sums apportioned for the
Interstate System in any Stute shall remain
available for expenditure in thst State for the
Interstate System until the end of the fiscal
year for which authorization * * *,

NHTSA sought the advice of the
Office of Management and Budget
(OMB), because of its expertise and
coordinating role in budgeting matters,
concerning the interaction of section
118(b) with 23 U.S.C. 158, which
establishes the national minimum
drm_king age. Consistent with OMB's
advice, § 1208.5 provides that highway
funds withheld for noncompliance with
national minimum drinking age
requirements would be subject to the
standard periods of availability for
Federal-aid highways funds se! forth in
section 118(b). That is, funds withheld
from States that do not pass laws

establishing 21 as the minimum drinking
age in a timely manner would lapse, as
provided by section 118(b), if not
expended within the periods designated
by that statute. For example, primary
system funds for fiscal year 1987,
withheld from a State because of its
failure lo pass an appropriate minimum
drinking age law by October 1, 1986,
would lapse after September 30, 1990, if
not obligated by that date, regardless of
whether the State had, meanwhile
enacted such a statute.

Compliance Criteria

“Alcoholic beverages” are clearly
defined in the legislation by references
to the Internal Revenue Code of 1954
and those definitions, along with the
definition of wine prescribed in the
statute, are incorporated into the text of
the proposed rule,

The agencies are proposing to define
"public possession' to mean the
possession of an alcoholic beverage for
any reason, including consumption, on
any street or highway or in any public
place or in any place open o the public,
Congress made it clear in their
discussions of this legislation that they
did not intend for its provisions to apply
to any person under the age of 21 when
the selling, transporting, delivering,
serving or other handling of an alcoholic
beverage was in pursuance of that
person’s employment and that
understanding has been incorporated
into the proposed definition of “public
possession.”

Questions have been raised
concerning other parameters of "public
possession” and the agencies are
requesting comments on these issues,
For example, there are currently eight
States that have provisions in their laws
that allow underage persons to consume
and/or possess alcoholic beverages as
part of an established religious service.
The agencies are, therefore, proposing
within the definition of “public
possession" language clarifying that
alcohol consumed for religious purposes
need not be denied to underage persons.

It is clear that “public possession™
does not include consumption of
alcoholic beverages by underage
persons in individuals’ homes. However,
most States do have statutes that
regulate private clubs and we are
requesting comments on whether or not
they should be included in the definition
of “public”. The issue was also raised as
to whether underage persons can
consume alcoholic beverages in public
when accompanied by a parent, spouse
or legal guardian who is age 21 or over.
Some States currently have laws that
permit underage individuals to possess,

consume or purchase alcoholic
beverages in such instances. However,
in these States the parent, spouse or
legal guardian may be civilly liable for
any damage to property or injury of
persons that is proximately caused by
the underage person's drinking: The
legislative history does not suggest that
Congress intended to permit such an
exception and, therefore, we do not
propose fo incorporate such a provision
into the definition of “public
possession.”

Currently, three states exempt
members of the Armed Forces of the
United States from the provisions of
their legal drinking age laws. The debate
in both the House and the Senate
included arguments that persons old
enough to vote and to fight for their
country should be old enough to drink.
However, proponents of the legislation
stressed that while there may be a
relationship between voting and
fighting, there is no such relationship
between voling and drinking. The
legislative history is clear that Congress
sees the right to vote as a fundamental
political right of all citizens while both
drinking and driving are privileges and
in Congress' view are subject to
reasonable regulation in the interests of
public health and safety.

Further, to permit a blanket exclusion
within a State for members of the
military would continue the problem of
“blood borders" which Congress so
clearly intended to eliminate. The
legislative history supports the
conclusion thal the statute does not
permil a blanket exclusion for the
military from a State's minimum
drinking age requirements. It is
important to note, however, that State
drinking age laws do not generally apply
to alcohol consumed on premises
controlled by the military, such as
officers’ clubs. While the Department of
Defense and the military services have
been cooperating with NHTSA to reduce
alcohol-related crashes both on and off
duty, the military services retain fully
authority over their lands. The agencies
applaud the military's efforts to reduce
drunk driving and further encourage the
military to incorporate State law into
their regulations governing drinking
while on the premises of a military
establishment in order to decrease the
number of “blood borders."

Pub. L. 98-363 prohibits the
“purchase” of an alcoholic beverage by
an underage person. It has come 10 our
altention that some States include
within their laws governing the
minimum drinking age provisions that
also prohibit the “attempt to purchase”
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and the “selling, giving or serving™ of
alcoholic beverages to underage
individuals. The legislative history does
nol reflect any Congressional intention
to extend the word “purchase’ to
encompass these other acts. We have,
therefore, not included them within the
definition.

Notification and Advance Notification of
Compliance

NHTSA and FHWA will notify all
States of initial determinations of
compliance or non-compliance with Pub,
L. 88-363 by March 1, 1986 and 1987, and
each State initially found not to comply
will have an opportunity 1o rebut this
initial determination. By May 1, 1986
and 1887, the agencies will notify in
writing all States of determinations of
compliance or noncompliance with Pub.
L. 98-363. If a State comes into
compliance after May 1 but prior to the
beginning of the fiscal year, any funds
earmarked for withholding will be
released.

NHTSA and FHWA recognize that
States will want to know as soon as
possible whether or not their laws
satisfy the requirements of Pub. L. 98-
363. Advance notification would allow
States with nonconforming laws to take
the necessary measures to enact
conforming laws prior to the date for the
withholding of funds. The agencies are,
therefore, proposing to permit States to
request advance notification by
submiting a copy of all applicable State
laws to the Director, Office of Alcohol
Countermeasures, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590,

Procedures for Commenting on Proposal

Interested persons are invited to
submit written comments on this
proposal. It is requested but not required
that 10 copies be submitted.

The comment period established for
this notice is necessarily short in order
to issue a final rule in time for States to
prepare their legislative agendas for
sessions that begin in January 1985.

Comments should not exceed 15 pages
in length (See 49 CFR 553.21). Necessary
attachments may be added to these
submissions without regard to the 15
page limit. This limitation is intended to
encourage commenters to detail their
primary arguments in a concise manner.

All comments received before the
comment closing date will be considered
and will be available for examination in
the docket at the above address before
and after that date.

To the extent possible; comments filed
ifter the closing date will also be
considered. However, the rulemaking

action may proceed at any time after
that date. NHTSA will continue to file
relevant material in the docket as it
becomes available after the closing date,
and it is recommended that interested
persons continue to examine the docket
for new material.

Those persons desiring to be notified
upon receipt of their comments in the
docket should enclose in the envelope
with their comments, a self-addressed
stamped postcard. Upon receiving the
comments, the dockel supervisor will
return the postcard by mail.

Copies of all written comments will be
placed in Docket 85-12; Notice 1 of the
NHTSA Docket Section in Room 5109,
Nassif Building, 400 Seventh Street SW.,
Washington, DC 20590,

Regulatory Evaluation

The agencies have determined that
this rulemaking should be classified as
significant under the Department’s
regulatory policies and procedures. The
agencies have not prepared a regulatory
evaluation because this is a ministerial
regulation implementing an Act of
Congress. The regulatory impact is not
greater than $100 million. Any economic
impact that may occur is not
attributable to this regulation but will be
the result of State decisions to enact
statutes that conform with the Federal
statute. Such decisions are not
mandated by this regulation. The
agencies have determined that since this
rule not have an annual impact of $100
million on the economy, it is not a major
rule within the meaning of Executive
Order 12291,

Regulatory Flexibility Act

We hereby certify that the
requirements that will be established by
this rulemaking action will not have a
significant economic impact on a
substantial number of small entities.
Any economic impact on liquor stores or
other establishments will be the result of
State decisions to enact statutes that
conform with the Federal statute. Such
decisions are not mandated by this
regulation. Additignally, States are the
subject of any funds which may be
withheld and. therefore, preparation of
an Initial Flexibility Analysis is not
necessary.

List of Subjects in 23 CFR Part 1208
Alcohol, Highway safety.

In consideration of the foregoing, a
new Part 1208 is added to Title 23 of the
Code of Federal Regulations to read as
follows:

PART 1208—NATIONAL MINIMUM

DRINKING AGE

See.

120801  Scope.

12082 Purpose.

12083 Definitions.

12084 Adoption of National Minimum
Drinking Age.

12085 Apportionment of withheld funds.

12086 Notification of complisnce,

1208.7 Advance notification of compliance.

Authorily: 23 US.C. 158, |

§1208.1 Scope.

This part prescribes the requirements
necessary to implement 23 U.S.C. 158,
which establishes the National
Minimum Drinking Age.

§1208.2 Purpose.

The purpose of this part is to clarify
the provisions which a State must have
incorporated into its laws in order to
prevent the withholding of Federal-aid
highway funds for noncompliance with
the National Minimum Drinking Age.

§1208.3 Definitions.

As used in this part:

(a) “Alcoholic beverage” means beer,
distilled spirits and wine containing
one-half of one percent or more of
alcohol by volume. Beer includes, bul is
not limited to, ale, lager, porter, stout.
sake and other similar fermented
beverages brewed or produced from
malt, wholly or in part or from any
substitute therefor. Distilled spirits
include alcoholic spirits and spirits that
contain that substance known as ethyl
alcohol, ethanol or spirits of wine in any
form, including all dilutions and
mixtures thereof from whatever process
produced.

(b) “Public possession™ means the
possession of any alcoholic beverage for
any reason, including consumption, on
any streel or highway or in any public
place or in any place open lo the public.
The term does not apply to the
possession of alcohol for an established
religious purpose or to the sale,
handling. transport, delivery, service in
dispensing of any alcoholic beverage
pursuant to the lawful employment of a
person under the age of twenty-one
years by a duly licensed manufacturer,
wholesaler, or retailer of alcoholic
beverages.

(c) "Purchase" means the purchase by
a person who is less than twenty-one
years of age.

§ 1208.4 Adoption of National Minimum
Drinking Age.

{a) The Secretary shall withhold five
percent of the amount required to be
apportioned to any State under each of
sections 104(b){1), 104(b)(2). 104(b)(5)
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and 104{b)(6) of title 23 of the United
States Code on the first day of the fiscal
year succeading the fiscal year
beginning after September 30, 1985, in
which the purchase or public possession
in such State of any alcoholic beverage
by a person who is less than twenty-one
years of age is lawful.

(b) The Secretary shall withhold ten
percent of the amount required to be
apportioned to any State under each of
sections 104{b)(1). 104{b)(2), 104{b)(5)
and 104(b)(6) of title 23 of the United
States Code on the first day of the fiscal
year succeeding the second fiscal year
beginning after September 30, 1985, in
which the purchase or public possession
in such State of any alcoholic beverage
by a person who is less than twenty-one
years of age is lawful.

§1208.5 Apportionment of withheld funds.

Funds withheld pursuant to § 1208.4
shall be apportioned to a State, subject
to the availability of such funds under 23
U.S.C. 118(b), if such State makes
unlawful the purchase or public
possession of any alcoholic beverage by
a person who is less than twenty-one
years of age,

§1208.6 Notification of compliance.

(a) Each State will be notified by
certified mail of NHTSA's and FHWA's
initial determination of compliance or
non-compliance with Pub. L. 98-363 by
March 1, 1886 and 1987.

(b) If NHTSA and FHWA initially find
the State in non-compliance, the notice
shall state the reasons for the initial
determination and shall inform the State
that it may, within 20 days of its receipt
of the notification, submit
documentation showing why it is in
compliance,

(c) Each State will be notified by
certified mail of its compliance or non-

compliance with Pub, L. 98-363 by May
1.1986 and 1687,

§1208.7 Advance notification of
compliance,

Any State wanting notification prior
to the dates set forth in § 1208.6 shall
submit a copy of all applicable laws to
the Director, Office of Alcchol
Countermeasures, NHTSA, 400 Seventh
Street SW., Washington, DC 20590,

(Sec. 6, Pub. L. 88-363 (23 U.S.C. 158); 98 Stat.

435; delegations of authority at 49 CFR 1.48
and 1.50)

Issued on: September 24, 1985.
Diane K. Steed,
National Highway Troffic Safoty
Administrator.
L.P. Lamm,

Deputy Administrator, Federal Highway
Administrotion.

|FR Doc, 85-23078 Filed 9-24-85; 10:57 am|
BILLING CODE 4910-59-M; 4510-22-M

VETERANS ADMINISTRATION
DEPARTMENT OF DEFENSE
38 CFR Part 21

Veterans Education; Walver of Right
To Receive Benefits Under The G.I. Bill

Correction

In FR Doc. 85-22185 beginning on page
3770 in the issue of Tuesday, September
17,1985, make the following correction:
On page 37701, in the first column, in
§ 21.5040(g), in the sixth line, “39 US.C."
should read “38 U.S.C.".

BILLING CTODE 1505-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
|CC Docket No. 83-1230}

International Communications Policies
AGENCY: Federal Communications
Commission.

ACTION: Proposed Rule; extension of
time,

SUMMARY: This order exlends, al the
request of the United States Telephone
Association, the time for filing
comments and reply comments in CC
Docket No. 83-1230, the Commission’s
rulemaking looking toward development
of policies governing the granting of
Recognized Private Operating Agency
(RPOA) status, the assignment of data
network identification codes and
determination of the eligibility of non-
common carriers to acquire indefeasible
rights of user in submarine telephone
cables.

DATES: Comments are due on or before
October 28, 1885, and reply comments
are due on or before November 18, 1985,
ADDRESS: Federal Communications
Commission Washington, D.C: 20554.
FOR FURTHER INFORMATION CONTACT:
Stuart Chiron, Chief, International

Policy Division, Common Carrier
Bureau, Federal Communications
Commission, Washington, D.C. 20554,
(202) 632-4047,

Order

In the matler of Internutiona!
Communications Policies Governing
Designation of Recognized Private Operating
Agencies, Grants of IRUs in International
Facilities und Assignment of Data Network
Identification Codes: CC Docket No. 83-1230.

Adopted: September 20, 1985,

Released: September 24, 1965,

By the Chief, Common Currier Bureau,

1. On August 19, 1985 (50 FR 34867,
Aug. 28, 1985) the Commission released
its Notice of Proposed Rulemaking in the
above-captioned proceeding, FCC 85-
368, calling for comments on the issues
to be filed on or before September 27,
1985, and reply comments on or before
October 18, 1985. On September 19, 1985,
the United States Telephone
Association (USTA) filed a request for
extension of the time for filing
comments until October 28, 1985, and of
the time for filing reply comments until
November 18, 1985. USTA states that it
needs an extension because of the
variety and complexity of issues in the
proceeding and that its experts need
more time properly to examine the
technical issues the various Commission
proposals raise.

2. We believe that USTA has shown
good cause for a grant of its request. The
requested extension will allow all
parties better to study the issues and to
prepare more detailed comments. The
period of the request will not unduly
delay the outcome of the proceeding or
cause any inlerested person an undue
hardship.

3. Accordingly, pursuant to § 0.291 of
the Commission's Rules and
Regulations, 47 CFR 0,291 (1984), IT IS
ORDERED that the above-referenced
request of the United States Telephone
Association is GRANTED and that
comments in this proceeding should be
filed on or before October 28, 1985, and
reply comments on or before November
18, 1985.

Federal Communicistions Commission.
Albert Halprin,
Chief, Conunon Carrier Bureou.

|FR Doc. 85-23109 Filed 9-26-85; 8:45 am|
BILLING CODE 6712-01-M
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

| Docket No. 85-11; Notice 1)
Federal Motor Vehicle Safety
Standards; Motorcycle Helmets
AGENCY: Nalional Highway Traffic

Safety Administration (NHTSA), DOT.
AcTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Standard No. 218 Motorcycle
Helmets, to extend the current minimum
performance requirements of the
standard to all helmet sizes and lo
improve test procedures and conditions.

Currently, the standard applies only to
those helmets which can be “placed on”
the size C headform for compliance
testing. Until recently, that was the only
available size of headlorm. Now there
are two more. The specifications
developed for the exterior geomelry of a
replacement (medium size) for the size C
headform have been scaled down to
produce a small headform and up to
produce & large headform. Adherence to
the specifications for exterior geometry
would ensure that all headforms of a
particular size are identical in shape.
The addition of the small and large test
headforms would assure that all sizes of
helmets tested according to the
requirements of Standard No. 218
provide a reasonable degree of
protection.

The proposed improvements ia the
Standard No. 218 test procedures and
conditions are based on the NHTSA's
compliance testing experience under
Standard No. 218, as well as statements
of the helmet industry and various
research organizations. These changes
would improve the consistency of
testing practices and test results.
DATES: Comments must be received on
or before November 26, 1985, This
proposal would become effective 180
days after publication of a final rule in
the Federal Register.

ADDRESSES: Comments should refer to
the docket and notice number stated
above and be submitted to Docket
Section, Room 5109, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, D.C.
20590, The docket is open on weekdays
from 8 a.m. to 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Mr., William . ]. Liu, Office of Vehicle
Safety Standards, NRM-12, National
Highway Traffic Safety Administration.
400 Seventh Street SW., Washington,
DC 20590 (202-426-2264).

SUPPLEMENTARY INFORMATION:

Headforms

Standard No. 218, Molorcycle
Helmels, specifies minimum
performance requirements for helmets
designed for use by motorcyclists and
other motor vehicle users, Although the
standard has been in effect since March
1, 1974, it has never covered all helmet
sizes. The major reason has been that
compliance testing involves the use of a
headform and until now only one size of
headform has been available. On the
effective date, the standard specified
four test headform sizes, namely, sizes
A, B, C, and D, but only size C was
available. The size C headform was
adopted from the American National
Standards Institute (ANSI} Z290.1-1971
standard which required only one
headform for testing all helmet sizes.
The other three headforms were
specified in Standard No. 218 in
response to public comments in 1972
and 1973 on the original proposed
standard.

The NHTSA tried to fabricate a
complete set of headforms for the
standard by contract when the original
standard was proposed. Unfortunately,
the headforms fabricated did not meet
dimensional requirements and other
specifications. Therefore, the standard
stated: “Helmets that do not fit
headform size C will not be covered by
this standard until it is extended to
those sizes by further amendment."”
Consequently, manufacturers tested and
labeled only a portion of thelr
production.

The NHTSA did not expect the
unavailability of other headform sizes to
diminish the effectiveness of the original
standard, because the ANSI standard
stated that the size C headform "is
considered suitable to allow for proper
testing of protective headgear which will
accurately fit approximately 95 percent
of the population of all races.” Yet, after
Standard No. 218 became effective, the
NHTSA discoverd that only 40 to 45
percent of helmets available for sale in
the United States were actually being
certified by the helmet manufacturers.
This conclusion was based on a NHTSA
survey of manufacturers of
approximately 80 percent of helmets
sold in the United States at that time.

The NHTSA attempted to remedy the
situation by providing a legal definition
of the word “fit." The certification rate
did not increase and the standard was
considered incomplete by the industry.
Finally, the Safety Helmet Council of
America (SHCA) complained about
unfair practices by some manufacturers,
such as using the DOT label on untested
helmets, and requested that more

helmets be required to be certified on
the size C headform. These practices led
to uncertainty among retailers and
consumers aboul the validity of the DOT
label on some helmets.

In response to this need, the NHTSA
issued a notice of proposed rulemaking
in 1979 to extend application of the
Standard's requirements to all helmets
that could "be placed on", rather than
“fit", the size C headform. The extension
was adopted and became effective on
May 1, 1980. This amendment to the
standard was an interim rule requiring
the certification of all large-size and
many small-size helmets and was
effective until headform sizes A (small)
and D (large) could be developed and
incorporated into the standard, The
agency anticipated that certification of
all adult helmets would end any
confusion in the marketplace about the
validity of the DOT label. According the
SHCA, more than 90 percent of helmets
currently manufactured by SHCA
members are certified as complying with
Standard No. 218. The size B headform
contemplated in the original rule was no
longer considered necessary to this
effort, because sizes A, C, and D can be
used to test all helmet sizes adequately.
Under this interim amendment, extra-
large helmets were required to be tested
on the size C headform withou! the use
of “shims" or other devices to obtain a
secure fit of the helmet on the headform.

The development of the size A and D
headforms began with the creation of
more detailed specifications for the size
C headform. The Appendix to Standard
No. 218 curreatly includes simplified
exterior dimensions for the headforms.
Both the agency and the motocycle
helmet companies have recognized the
need for more detailed specifications.
After measuring the exterior geometry of
the size C headform, the agency
developed a numerical table describing
in detail this exterior geometry. This
table was then used to manufacture the
new medium headform. To produce the
small and large headform sizes, scaling
factors of 0.8941 and 1.069, respectively,
were applied to this numerical table.
The scaling factor of any headform is
defined as the ratio of the radius of its
equivatent sphere to the radius of the
equivalent sphere of the medium
headform. (The radius of the equivalent
sphere of any headform is derived from
the total drop weight of that headform
and the circumference of the medium
headform.) These specifications would
be included in the proposed revision of
the Appendix to the standard. The
NHTSA believes the new test
headforms, manufactured according to
these specifications, would enhance the
objectivity and repeatability of the tests
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The agency also developed the
interior geometry for the small, medium
and large headforms for the first time.
However, these interior geometries
would be added to the revised Appendix
to the standard for reference purposes
only. They would be used as guidelines,
not as requirements of the standard, to
give a manufacturer flexibility in the
design of a headform interior. The
flexibility is needed because Standard
No. 218 currently limits the combined
weight of the test headform and the
supporting assembly for the drop test. If
a alighll;?:eavler supporting assembly is
used by a manufacturer of drop test
equipment, a manufacturer might have
to tuke some weight out of the interior of
the test headform in order to meet the
combined weight limit. This would be
permitted, as long as the center of
gravity of the headform is not altered.

This proposal would require use of the
new set of small, medium, and large test
headforms for agency compliance
testing. To ensure testing with the same
medium size headform by the agency,
the agency would discontinue the use of
the size C headform to test medium size
helmets after the proposed effective
dute. The new medium headform is
considered to be a suitable replacement
for several reasons. First, the validity of
the new medium test headform has been
demonstrated by the consistent,
although not indentical, helmet test
responses achieved when testing the
new medium and the existing size C
headforms. Second, the new medium
headform would have better defined
dimensions for its exterior geometry.
Third, the center of gravity location
would be fixed. Interior geometry
specifications are referenced for the first
time. As a result, the medium
headform's center of gravity location
would be constant at the center of the
ball socket joint. Currently, the center of
gravity location varies in the size C
headform. Due to the constant center of
gravity location, the new medium
headform would give more uniform
helmet test responses.

Test Procedures and Conditions

The agency contracted with Dayton T.
Brown, Inc. to test all helmet sizes on
the small, medium, and large headforms.
I'he final report of this contract can be
found in the docket under this notice.
Du.ylon T. Brown's test results, as well
a8 information available to the agency
from compliance testing and other
sources, resulted in the proposed
changes in test procedures and
conditions which are discussed below.

19 uchieve & more uniform helmet
lesting practice, the proposal states
which helmets with a manufacturer's

designated size range would be tested
on the small, medium, and large
headforms. If a manufacturer's
designated helmet size range is 6%
(European size: 53) or smaller, the
helmet would be tested only on the
small headform. The medium headform
would be used for testing helmets with a
manufacturer's designated size range
between 6% (European size: 54) and 7%
(European size: 60). The large headform
would be used for testing helmets with a
manufacturer’s designated size range of
7% (European size 61) or larger.
However, if a helmet with an
manufacturer's designated size range
includes more than one of the three size
ranges specified above, the helmet
would be tested on more than one
headform.

The need for this occasional multiple
testing requirement stems from the
differing practices of the manufacturers
in assigning size ranges for small,
medium, large, and extra-large helmets,
The proposed change would eliminate
the earlier problems with requiring
testing of helmets that could “fit" or
could “be placed on" a particular
headform, because this approach would
no longer be necessary. The NHTSA is
aware that increased numbers of tests
may be required for helmets with wide
size ranges, but believes this is
necessary and desirable to ensure the
safety of helmets for all users.

Another proposed change concerns
the helmet testing time limit efter a
helmet is removed from the conditioning
environment. The standard currently
allows five minutes after removal to
complete two successive, identical
impacts on a helmet test site during the
impacl attenuation test. After removal
from the conditioning environment, the
standard requires that a helmel be fixed
and secured on a test headform and,
then positioned for impact. To allow
enough time to accomplish these tasks,
and to provide a common starting time,
the agency would require that the
impact testing for each helmet start at
two minutes after the time of removal
from the conditioning environment. If
the two successive impacts at one site
are nol completed within four minutes
from the removal time, testing would
stop and the helmet would be returned
to the conditioning environment as
currently specified in the standard.
Once reconditioned, the test sequence
could start again. Like the two-minute
starting time, the four-minute stopping
point is intended to reduce the effects of
helmet temperature changes on test
results, The proposed test time limit
would reduce the temperature gradient
across the helmet when the helmet is

tested. The agency expects improved
test objectivity and repeatability to
result, particularly during the low
temperature test.

Similarly, during the penetration test,
the application of the two penetration
blows would start at two minutes after
removal from the conditioning chamber.
The second blow would have to be
completed within four minutes after
removal. If this time limit is not met, the
helmet would have to be reconditioned
before resuming testing. The purpose of
this change is to minimize possible
helmet response variations due to
helmet temperature changes during the
testing period. The agency believes that
the performance of conditioned helmets
can change rapidly with time during
both the impact attenuation and
penetration tests. The goal of more
repeatable, objective tes! results make
this change desirable. The test
compliance laboratories believe this
change is reasonable and practicable.

The agency is not presently
considering requiring a time limit for the
retention test, because a helmet's
performance during this test is not
believed to be time-sensitive. If
manufacturers or test laboratories think
otherwise, comments and supporting
data are requested.

The conditioning requirements for
helmets being tested remain the same
because the NHTSA believes these
requirements reflect various
environental conditions which a
motorcycle helmet wearer may
encounter. The low temperature test at
15 °F, for example, tests helmet material
sensitivity to impacts in & cold
lemperature environment. Testing at this
temperature is currently required by
industry standards.

Another improvement would be
provided by a proposed change in the
resonant frequency limitation of a test
headform. Helmet testing under the
existing standard has shown that no
current or past headforms satisfy the
current requirement that test headforms
“exhibit no resonant frequencies below
3,000 Hz." Results from NHTSA contract
tests indicate that resonant frequencies
of headforms usually range between
2,000 and 3,000 Hz. These headform
frequencies do no! influence helmet test
results because they are sufficiently
above the fundamental helmet
frequencies (estimated to be far below
1,000 Hz.) to avoid significant distortion
of helmet response measurements,
Therefore, the proposed amendment
would state that test headforms “exhibit
no resonant frequency below 2,000 Hz."
Moreover, the proposed 2,000 Hz, value
would allow flexibility in the design of
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the interior of virtually all headforms.
Standard No. 218 specifies the combined
weight of the test headforms and the
supporting assembly for the drop test. If
a slightly heavier supporting assembly is
used by a manufacturer of drop test
equipment, this flexibility would permit
taking some weight out of the test
headform so that the combined weight
limit would be met.

The use of the currently available
monorail for the drop tes! is specified in
the proposal for the impact attenuation
test to achieve more consistent,
objective results. Research testing
results found that the twin-wire testing
system for the drop test may not
produce similar results, because the
headform may rotate significantly
during the impact. Monorail testing
equipment is currently used by NHTSA
contract laboratories and by most other
helmet test laboratories, Further, this
equipment is available to the industry.
Therefore, the requirement to use
monorail equipment should not pose a
hardship. j

Research results show that more
frequent adjustment of the monorail
equipment may be necessary when the
large test headform is used. The agency
requests comments on the industry’s
experience in using the large test
headform with the monorail equipment.

A proposed technical change is to
provide metric equivalents for all inch
and pound measurements for the first
time.

Other Issues

The time duration or “dwell time"
aspect of the impact attenuation test has
been controversial. The current
requirement provides that accelerations
in excess of 200g and 1508 shall not
exceed 2 milliseconds and 4
milliseconds (ms), respectively.
Supporting data for these g levels and
their time durations were found in the
Japan Automobile Research Institute,
Inc. (JARI) study, published in 1980. This
is the mos! recent study available on the
threshold for head injury in frontal and
oceipital impacts and gives
experimental head injury data using
subhuman primates and human cadaver
skulls.

The JARI Human Head Impact
Tolerance Curve (JHTC) was
extrapolated from the curves for
primates and cadaver skulls. The J[HTC
shows the threshold of human
concussion at about 200g—2.3 ms.
Because average individual tolerance to
head injury varies and the JHTC was
derived from many scattered data points
for primates and cadavers, the agency
believes that retaining the 200g—2 ms
requirement provides the necessary

margin of safety for a motorcycle helmet
user.

Another controversial aspect of this
test has been the second impact which
is also the test point at which most
failures occur. Paragraph §7.1.2 states:
“Each helmet is impacted at four sites
with two successive, identical impacts
at each site.” The purpose of requiring
the second impact at each test site is to
establish a minimum level of helmet
residual impact absorbing capability, as
described in the following paragraph.

All other known standards which
have been established by private
standard organizations or by foreign
countries require higher second impact
levels than Standard No. 218. The
NHTSA notes that in real world
accidents, a second impact may occur
quickly after the first, perhaps within
one or two seconds, and perhaps at a
different place on the helmet surface.
The human head's injury tolerance is
known to be lower when subjected to
repeated blows. However, there is no
state-of-technology test method for
conducting second impacts within such
a short time frame. Moreover, changing
the impact point after each drop would
double the total test time, resulting in a
test which would arguably be less
related to an accident situation.

The minimum interval in testing
laboratories between the first and
second impacts is about 20 seconds. The
crush liner in currently available
motorcycle helmets should be able to
recover most of its residual impact
absorbing capability in 20 seconds after
the first drop, but might not do so in one
or two seconds. Accordingly, this test is
not intended to reproduce potential
multiple impacts in a single accident.
However, the NHTSA believes that the
second impact {est is a valid test to
establish that, at least, the material has
sufficient ability to recover its protective
capabilities in the particular location
which has been impacted. This is
important motorcycle helmets may be
worn agains after one severe blow,
despite the required manufacturer’s
warning not to do so in paragraph S5.8.1
of the existing standard.

Since the recovery performance of a
helmet may vary with time, the agency
proposes a prescribed test time of two
minutes for both impacts at each site as
discussed earlier. This prescribed test
time would improve the repeatability
and objectivity of this test. All helmets
tested would have nearly the same time
in which to recover from the first
impact. Thus, retaining the second
impact lest ensures that all helmets
would have a certain minimum second
impact performance level.

The agency s not proposing any
change in the time duration or second
impact requirements, but invites public
comment on these issues.

Safety Benefits

Current fatalities of motorcycle riders,
both in absolute terms and as a
percentage of total highway traffic
fatalities, are roughly twice those in the
early 1970's. Motorcycle fatalities have
kept pace with motorcycle registrations.
Motorcyclist deaths in 1982 were 4,453
compared to 2,280 in 1970, a 95 percent
increase, while the increase in total
motorcycle registrations during the same
period was 104 percent. The number of
fatalities to helmet users was
considerably less, totaling 1,533, During
this period, many States have repealed
or relaxed laws requiring helmet use. At
this time, the agency estimates that 43%
of registered motorcyclists are subject to
State helmet use laws.

Benefits from the proposed rule would
accrue directly to future users of small
or large size helmets. The effectiveness
of motorcycle helmets in preventing
death and injury has been well
established in studies prepared for DOT.

The agency tentatively estimates that
about ten percent of motorcycle helmets
primarily in the small size range are not
currently required to be tested for
compliance with Standard No. 218,
because these helmels cannot be
“placed on" the size C test headform.
The proposed extension of the standard
to cover all sizes of heimets could result,
therefore, in improved safely for about
10 percent, or 388,000, of the estimated
3,880,960 motorcycle riders who wear
helmets.

Data limitations preclude precise
estimates of the safety benefits of this
rulemaking. One benefit of the
rulemaking should be to increase the
percentage of these small helmets
which, if tested, would meet the
standard. Based on agency compliance
testing results between FY 1979 and FY
1981, the rate of noncompliance of
certified helmets was 25 percent. The
agency believes it reasonable to ussume
that uncertified helmets are not
manufactured to the same level of
performance as certified helmets and
that therefore the noncompliance rate
for currently uncertified helmets would
be higher if they were tested now.
Extension of the standard to those
helmets should reduce their rate of
noncompliance to that of the currently
certified helmets.

Another benefit would be that the
improvements in the specification of the
test procedures and conditions may lead
manufacturers of currently complying



Federal Register / Vol. 50, No. 188 / Fi'iday.Sept:ember 27, 1985 | Proposed Rules

39147

helmets to upgrade their helmets in
some respects so as to ensure continued
compliance with the standard.

Overall helmet usage may increase as
a result of a standard that covers all
helmet sizes. Extension of the standard
to cover all helmet sizes should benefit
NHTSA's efforts to encourage States to
implement laws requiring helmet use by
motorcyclists.

If additional helmet use laws are
enacted, fatalities and injuries would be
reduced. In 1982, in States without
mandatory helmet use laws, 2,171
fatalities occurred to motorcycle riders
not wearing helmets, and 524 fatalities
to helmet users for a total of 2,695
fatalities. The extent of any reduction in
fatalities and injuries would depend on
the number of States which enact
mandatory helmet use laws.

In addition to other issues raised in
this notice, the agency requests
comments on the following questions:

1. How many helmet manufacturers
have, or do not have, their own testing
equipment? Of the manufacturers with
equipment, what percentage of helmet
testing is done by outside laboratories?

2. How many test headforms would
helmet manufacturers, who conduct
their own testing, need to purchase to
meet the requirements of the proposed
rule? How many helmet manufacturers
would do their own headform
machining?

3. What are the testing costs for
helmet manufacturers conducting their
own testing?

4. What is the cost of redesigning a
matorcycle helmet shell and its liner?

5. What percent of current helmet
production can be placed on the size C
headform?

6. What percent of helmet production
would be tested on each of the small,
medium, and large test headforms?

7. What percent of helmets would
need to be tested on more than one size
test headform?

8. 1s there any data comparing
effectiveness of complying versus non-
complying helmets?

The agency also requests comments
on the following issues which may be
considered in future rulemaking
proceedings and asks commenters to
state the reasons for their responses,
based on safety needs, and to include
estimates of additionl testing costs for
cach change:

1. Should NHTSA consider adopting
additional requirements, which are
contained in other motorcycle helmet
standards, for example, the Snell
Foundation standard, the American
National Standards Institute (ANSI)
standard, or European standards, such
as the ECE standard?

2. Should the geometric configuration
of the pointed penetrated test striker be
modified to resemble the narrow surface
in the 1985 Snell standard?

3. Should the retention test be
changed to require dynamic testing to
prevent the helmet from rotating on the
head and perhaps coming off the head in
an accident situation?

4. Should the test line marking the
limit of the test surface in Figure 2 of the
standard be lowered or should the test
be revised in other ways lo provide
more protection in accidents for the
lower part of the back of the head or the
front of the head in the forehead area, or
to improve the perfofmance of the
helmel from the side? What
requirements would represent the
optimal trade-off between helmet
weight, visibility, hearing, and other
helmet design criteria? Do current
requirements represent a reasonable
trade-off? :

5. Should a test procedure be
developed for the chin guard area of full
facial coverage helmets?

6. Should the low temperature
conditioning requirement be changed so
that the interior surface of the helmet, or
the headform, is at body temperature for
the impact attenuation and penetration
tests?

Costs and Other Impacts

The agency has considered costs and
other impacts of this proposal and has
determined that the proposal would not
be major within the meaning of
Executive Order 12201 or significant
within the meaning of the Department of
Transportation's regulatory procedures.
The agency has determined that this
proposal would not result in a major
increase in costs for the motorcycle
helmet industry or consumers.

The agency estimates tentatively that
recurring annual manufacturing costs
resulting from helmet testing and
labeling should not exceed $.10 per
helmet. In addition, one-time costs
associated with new testing procedures
and helmel redesign should not exceed
$250,000 for the motorcycle helmet
industry. However, this estimate could
increase if helmets must be redesigned
to a greater extent than anticipated as a
result of the introduction of the new
small and large test headforms. The
extent of the necessary redesign is not
precisely known because of the new
requirements in this proposal. Small or
child-size helmets would be required to
be tested for the first time. Large-size
helmets would be required to be tested
on the new, heavier large test headform.
the testing performed for NHTSA by the
contractor who developed the new
headforms did not show a greater

number of helmet failures. However, the
results of indusiry-wide testing cannot
be foreseen. Industry testing will involve
many more helmet models, as well as
greater numbers of helmets. If some
helmets do not comply when tested on
the new headforms, a manufacturer may
decide to redesign them. Redesign of
small or large helmets should improve
their physical characteristics, thus
increasing safety benefits to the user.

A 1980 cost benefit study prepared for
the agency stated that the extent and
cost of helmet redesign resulting from
the introduction of small and large test
headforms was uncertain. However, this
study also concluded that increased
consumer costs due to possible redesign
should not exceed $1 per helmet, If there
were a greater cos! increase for some
helmets, it would be due to the need for
more extensive helmet redesign. That
redesign should increase safety benefits
as well as costs,

Based on this agency's review of this
proposal under the Regulatory :
Flexibility Act, I certify that it would not
have a significant eocnomic impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis has been prepared. There are
approximately 11 domestic
manufacturers of motorcycle helmets, all
of whom are believed to have fewer
than 500 employees, However, this
proposal only extends an existing rule,
and imposes estimated costs for helmet
testing, labeling, and redesign of up to
$250,000 on the motorcycle helmet
industry. These costs would be spread
over an annual production level of
approximately 1.8 million helmets,
While small organizations may purchase
the small, medium, and large test
headforms for testing motorcycle
helmets produced by the manfacturers,
their costs should be minimally affected
by the impac! of this proposal.

Finally, the NHTSA has considered
the environmental implications of this
rule in accordance with the National
Environmental Policy Act and
determined that the proposal would not
significantly affect the human
environment,

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must be limited not to
exceed 15 pages in length. (49 CFR
553.21). Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.
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If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency's confidential business
information regulation {49 CFR Part 512).

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date,
To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemsaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for future
rulemaking: The NHTSA will continue
to file relevant material as it becomes
available in the docket after the closing
date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a self-
addressed stamped postcard. Upon
recelving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Consumer protection, Motor vehicle
safety, Motorcycle helmets,

To accomplish the changes outlined
above, the agency would amend
Standard No. 218, Motorcycle Helmets,
in Title 49 of the Code of Federal
Regulations at Part 571, as follows;

PART 571—[AMENDED]

The authority citation for Part 571
would continue to read as follows:

Aulhorily: 15 U.S.C. 1392, 1401, 1403, 1407;
delegation of authority at 49 CFR 1,50

§571.218 [Amended]

1. Paragraph S3 would be revised to
read as follows:

S3. Application. This standard applies
to helmets designed for use by
motorcyclists and other motor vehicle
users.

2. Paragraph S4 would be amended by
revising the definitions for “Reference
headform' and Test headform to read as
follows:

S4. Definitions.

“Reference headform" means a
measuring device contoured to the
dimensions of one of the three
headforms, designated small, medium,
or large and described in the Appendix,
with surface markings indicating the
locations of the basic, mid-sagittal, and
reference planes, and the centers of the
external ear openings.

“Test headform™ means a test device
contoured to the dimensions of one of
the three headforms described in the
Appendix, with surface markings
indicating the locations of the basic,
mid-sagittal, and reference planes.

3. Section 5 would be revised to read
as follows:

8.5 Requirements, Each helmet shall
meel the requirements of $5.1 through
$5.3 when subjected to any conditioning
procedure specified in S6.3, and tested
in accordance with 7.1, 87.2, and 7.3

4. Section 5.3.1(b) would be revised to
read as follows:

(b) The adjustable portion of the
retention system test device shall not
move more than 1 inch (2.5 ¢cm)
measured between preliminary and test
load positions, :

5. Section S5.4 would be revised to
read as follows:

554 Configuration. Each helmet
shall have a protective surface of
continuous contour at all points on or
above the test line described in $6.2.3.
The helmet shall provide peripheral
vision clearance of at least 105° to each
side of the mid-sagittal plane, when the
helmet is adjusted as specified in 6.3,
The vertex of these angles, shown in
Figure 3, shall be at the point on the
anterior surface of the reference
headform at the intersection of the mid-
sagittal and basic planes. The brow
opening of the helme! shall be at least 1
inch (2.5 cm) above all points in the
basic plane that are within the angles of
peripheral vision (see Figure 3).

6. Section S5.5 would be revised to
read as follows:

S$5.5 Projections. A helmet shall not
have any rigid projections inside its
shell. Rigid projections outside any
helmet's shell shall be limited to those
required for operation of essential
accessories, and shall not protrude more
than 0.20 inch (5 mm).

7. Section 5.6.1 introductory text and
paragraph (5) would be revised to read
as follows:

S$5.6,1 Each helmet shall be
permanently and legibly labeled, in a

manner such that the label(s) can be
easily read without removing padding or
any other permanent part, with the
following:

{5) The symbol DOT, constituting he
manufacturer's certification that the
helmet conforms ta the applicable
Federal Mator Vehicle Safety Standards,
This symbol shall appear on the outer
surface, in a color that contrasts with
the background, in letters at least %
inch (1 ¢m) high, centered laterally with
the horizontal centerline of the symbol
located a minimum of 1% inches (2.9
om) and a maximum of 13 inches (3.5
cm) from the bottom edge of the
posterior portion of the helmet,

8. Section S8 would be revised to read
as follows:

S6. Preliminary test procedures,
Before subjecting a helmet to the testing
sequence specified in S7, prepare it
according to the following procedures.

“86.1 Selection of appropriate
headform.

S$6.1.1 A helmet with a
manufacturer's designated discrete size
or size range of 6% (European size: 53)
or smaller is tested on the small
headform. A helmet with a
manufacturer's designated discrete size
or size range from 6% (European size:
54) to 7% (European size: 80) is tested
on the medium headform. A helmet with
a manufacturer's designated discrete
size or size range of 7% [European size:
61) or larger is tested on the large
headform.

S6.1.2 A helmet with a
manufacturer's designated size range
which includes two or all three size
ranges described in $6.1.1 is tested on
each headform covered by the size
range.

$6.2 Reference marking.

S$6.2.1 Use a reference headform that
is firmly seated with the basic and
reference planes horizontal. Place the
complete helmet to be tested on the
appropriate reference headform, as
specified in 86.1.1 and 56.1.2.

$6.2.2 Apply a 10-pound (4.5 kg)
static load normal to the helmet’s apex
Center the helmet laterally and seat it
firmly on the reference headform
according to its helmet positioning
index:

$6.23 Maintaining the load and
position described in $6.2.2, draw a line
(hereinafter referred to as “test line"') on
the outer surface of the helmet
coinciding with portions of the
intersection of that surface with the
following planes, as shown in Figure 2:

{a) A plane 1 inch (2.5 em) above &nd
parallel to the reference plane in the
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anterior portion of the reference
headform;

(b) A vertical transverse plane 2.5
inches (6.4 cm) behind the point on the
anterior surface of the reference
headform at the intersection of the
midsagittal and reference planes;

{c) The reference plane of the
reference headform;

(d) A vertical transverse plane 2.5
inches (6.4 cm) behind the center of the
external ear opening in a side view; and

(e) A plane 1 inch (2.5 cm) below and
parallel to the reference plane in the
posterior portion of the reference
headform.

S6.3 Helmet positioning.

56.3.1 Prior to each test. fix the
helmet on a test headform in the
position that conforms to its helmet
positioning index. Secure the helmet so
that it does not shift position prior to
impact or to application of force during
testing.

$6.3.2 In testing as specified in $7.1
and S7.2, place the retention system in a
position such that it does nol interfere
with free fall, impact, or penetration.

S5.64 Conditioning. Inmediately
prior to conducting the testing sequence
specified in S7, condition each test
helmel in accordance with any one of
the following procedures:

(#) Ambient conditions. Expose to a
temperature of 70° F (21* C) and a
relative humidity of 50% for 12 hours,

(b) Low temperature.. Expose to a
temperature of 14* F (—10° C) for 12
hours.

(c) High temperature. Expose to a
temperature of 122° F (50" C) for 12
hours.

(d) Water immersion. Immerse in
waler at a temperature of 77° F (25° C)
for 12 hours.

Il during testing, as specified in $7.1.3
and'§7.2.3, a helmet is returned to the
conditioning environment before the
time out of that environment exceeds 4
minutes, the helmet is kept in the
environment for a minimum of 3 minutes
prior to resumption of testing with that
helmet. If the time out of the
environment exceeds 4 minutes, the
helmet is returned to the environment
for a minimum of 3 minutes for each
minute or portion of a minute that the
!mlmet remained out of the environment
in excess of 4 minutes or for 8 maximum
of 12 hours, whichever is less, prior to
the resumption of testing with that
helmet,

9. Seclion 7 is revised to read as
follows:

S7.  Test conditions.

S7.1  Impact attenuation test.

S§711 Impact attenuation is
measured by determining acceleration
imparted to an instrumented test

headform on which a complete helmet is
mounted as specified in $6.3, when it is
dropped in guided free fall upon fixed
hemispherical and flat steel anvils.

S$7.1.2 Each heimet is impacted at
four sites with two successive identical
impacts at each site. Two of these sites
are impacted upon a flat steel anvil and
two upon a hemispherical steel anvil as
specified in $7.1.10 and S7.1.11, The
impact sites are at any point on the area
above the test line described in $6.2.3,
and separated by a distance not less
than one-sixth of the maximum
circumference of the helmet in the test
area.

$7.1.3 Impact testing at each of the
four sites, as specified in $7.1.2, shall
start at two minutes, and be completed
by four minutes, after removal of the
helmet from the conditioning
environment.

$7.1.4 The guided free fall drop
heights for the helmet and test headform
combination onto the hemispherical
anvil and flat anvil shall be such that
the minimum impact speeds are 17.1
feet/second (5.2m/sec) and 19.7 ft./sec
(6.0 m/sec), respectively. The minimum
drop heights are 54,5 inches (138.4 cm)
and 72 inches (182.9 cm), respectively.
The drop heights are adjusted upward
from the minimum to the extent
necessary to compensate for friction
losses.

S$71.5 Test headforms for impact
atlenuation testing are constructed of
magnesium alloy (K-1A), and exhibit no
resonant frequencies below 2,000 Hz.

$7.1.6 The monorail system is to be
used for impact attenuation testing.

$71.7 The weight of the drop
assembly, as specified in Table I, is the
combined weight of the instrumented
test headform and supporting assembly
for the drop test. The weight of the
supporting assembly is not less than 2.0
Ibs. and not more than 2.4 Ibs. (0.9 to 1.1
kg). The supporting assembly weight for
the monorail system is the drop
assembly weight minus the combined
weight of the test headform, the
headform’s clamp down ring, and its tie
down screws.

$§7.1.8 The center of gravity of the
test headform is located at the center of
the mounting ball on the supporting
assembly and lies within a cone with its
axis vertical and forming a 10° included
angle with the vertex at the point of
impact. The center of gravity of the drop
assembly lies within the rectangular
volume bounded by x=0.25 inch (0.64
cm), Xx=0.85 inch (—2.16 cm), y=0.25
inch (0.64 cm), and y = —0.25 inch
(—0.64 cm) with the origin located at the
center of gravity of the test headform.
The x-y-z axes are mutally
perpendicular and have positive or

negative designations in accordance
with the right-hand rule. The x-axis is
horizontal with its negative direction
passing through the vertical centerline of
the monorail from the origin. The y-axis
is also horizontal and the positive z-axis
is upward.

$7.1.9 The acceleration transducer is
mounted at the center of gravity of the
test headform with the sensitive axis
aligned to within 5* of vertical when the
test headform is in the impact position,
The acceleration data channel complies
with SAE Recommended Practice J211
requirements for channel class 1,000.

$7.1.10 The flat anvil is constructed
of steel with a 5-inch (12.7 em) minimum
diameter impact face, and the
hemispherical anvil is constructed of
steel with a 1,9-inch (4.8 cm) radius
impact face.

5$7.1.11  The rigid mount for both of
the anvils consists of a solid mass of a
least 300 pounds (136.1 kg), the outer
surface of which consists of a steel plate
with minimum thickness of 1 inch (2.5
cm) and minimum surface area of 1 ft.2
(929 cm ¥).

$7.1.12 The drop system shall
restrict side movement during the
impact altenuation test so that the sum
of the areas bounded by the
acceleration-time response curves for
both the x-and y-axes (horizontal axes)
is less than five percent of the area
bounded by the acceleration-time
response curve for the vertical axis.

S7.2 Penetration test.

S57.21 The penetration test is
conducted by dropping the penetration
test striker in guided free fall, with its
axis aligned vertically, onto the outer
surface of the complete helmet, when
mounted as specified in $6.3 al any
point above the test line, described in
56.2.3, excepl on a fastener or other rigid
projection.

$7.2.2 Two penetration blows are
applied at least 3 inches (7.6 cm) apart,
and at least 3 inches (7.6 cm) from the
centers of any impacts applied during
the impact attenuation test.

§$7.23 The application of the two
penetration blows, specified in §7.2.2,
shall start at two minutes and be
completed by four minutes, after
removal of the helmet from the
conditioning environment.

S7.24 The height of the guided free
fall is 118.1 inches (3 m), as measured
from the striker point to the impact point
on the outer surface of the test helmet,

§7.2.5 The contactable surface of the
penetration test headforms are
constructed of a metal or metallic alloy
having a Brinell hardness number no
greater than 55, which will readily
permit detection should contact by the
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striker occur, The surface is refinished if
necessary prior lo each penetration test
blow to permit detection of contact by
the striker.

$7.26 The weight of the penetration
striker is 8 pounds, 10 ounces {3 kg). -

S$7.2.7 The point of the strikar?ms an
included angle of 60, a cone height of
1.5 inches (3.8 cm), a tip radius of 0.02
inch {standard 0.5 millimeter radius) and
a minimum hardness of 80 Rockwell, C-
scale.

§7.28 The rigid mount for the
penetration lest headform is as
described in 87.1.11.

S7.3 Retention system test.

§7.31 The retention sysiem test is
conducted by applying a static tensile
load to the retention assembly of a
complete helmet, which is mounted, as
described in S6.3, on a stationary test
headform as shown in Figure 4, and by
measuring the movement of the
adjustable portion of the retention
system test device under tension.

§7.3.2 The retention system test
device consists of both an adjustable
loading mechanism by which a static
tensile load is applied to the helmet
retention assembly and a means for
holding the test headform and helmet
stationary. The retention assembly is
fastened around two freely moving
rollers, both of which have a 0.5 inch (1.3
cm) diameter and a 3-inch (7.6 cm)
center-to-center separation, and which
are mounted on the adjustable portion of
the tensile loading device (Figure 4). The
helmet is fixed on the test headform as
necessary 1o ensure that it does not
move during the application of the test
loads to the retention assembly.

§7.3.3 A 50-pound (22.7 kg)
preliminary test load is applied to the
relention assembly, normal to the basic
plane of the test headform and
symmetrical with respect to the center
of the retention assembly for 30 seconds,
and the maximum distance from the
extremity of the adjustable portion of
the retention system test device to the
apex of the heimet is measured.

S$7.34 An additional 250-pound
(113.4 kg) test load is applied to the
retention assembly, in the same manner
and at the same location as described in
$7.3.3, for 120 seconds, and the
maximum distance from the extremity of
the adjustable portion of the retention

system test device to the apex of the !
helmet is measured.
Vertical Transvemne

Plane As Determined
by S6.2.3id)

Line ) Inch 25 om) '

Besic Pane

Note: Sold ines would comespond 10
the tast line on a wst helmet,

‘FIGURE 2
11. Table 1 is revised to read as
follows:

TABLE L.—WEIGHTS FOR IMPACT ATTENUATION
TEST DROP ASSEMELY

Tost roadiorm size Waght fos)?
Senadl ! 7805h)
Modam I MoBowy
Large 114 161 6g)

' Comtyred weoh! ol instrumamiten 1est beadioem and
WRPONNg ASSambly A0r PP Yo,

12. The Appendix is revised as follows:
BILLING CODE 4910-59-M

10. Figure 2 is revised as follows:

2 s
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Issued: September 23, 1985
Barry Felrice,
A\ssociote Administrator for Rulemaking
|FR Doc. 85-23082 Filod 9-26-85; 8:45 um|
BILUING CODE 4910-59-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642

King Mackerel and Spanish Mackerel;
Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce,

AcTiON: Notice of public hearings and
reques! for comments,

sumMmAaRY: The Gull of Mexico Fishery
Munagement Council will convene
Mauckerel Public Hearings to review
reduced bag limits for recreational
fishermen and reduced harvest quotas

for commercial fishermen, and other
measures o manage the stock of king
mackerel. This reduction could be of
sufficient magnitude to close the fishery,
An increase in the size limit for Spanish
mackerel will also be discussed.

DATES: Wrilten comments should be
received by Oclober 30, 1985. All
hearings will be convened at 7:00 p.m.,
and will adjourn at approximately 10:00
p.m. The hearings are scheduled as
follows:

1. October 7, 1985, Largo, Florida

2. October 8, 1985, Corpus Christi, Texas
3. October 9, 1985, Houma, Louisiana

4. October 10, 1885, Pensacola, Florida.
ADDRESSES: Written comments should
be seat to Wayne Swingle, Executive
Director, Gulf of Mexico Fishery
Management Council, Lincoln Center,
Suite 881, 5401 West Kennedy
Boulevard, Tampa, Florida 33609; or
Jack Brawner, Direclor, Southeast
Region, National Marine Fisheries
Service, Duval Building. 9450 Koger
Boulevard, St Petersburg, Florida 33702.

The hearings will be held at the
following locations:

1. October 7, 1985—Pinellas County
Cooperative Extension Service
Auditorium, 12175 125th Street, North,
Largo, Florida

2, October 8, 1985—Texas A&M
Research and Extension Center,
Highway 44, Corpus Chrisli, Texas

3. October 9, 1885—East Park
Recreation Center, 2007 Eas! Park Street,
Houma, Louisiana

4. October 10, 1985—Pensacola Junior
College Fine Arts Auditorium. 1000
College Boulevard, Pensacola, Florida.
FOR FURTHER INFORMATION CONTACT:
Wayne Swingle. Executive Director,
Gulf of Mexico Fishery Management
Council, 813-228-2815,

Dated: September 24, 1985
Richard B. Roe,

Director. Office of Protected Species and
Habitat Coavervation, National Marine
Fisheries Service.

|FR Doc. 85-23192 Filed 8-26-85 8:45 nm)
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
Investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Forest Service

Leola-Sullivan Timber Sale, Colville
National Forest, Pend Oreille County,
WA,; Iintent To Prepare an
Environmental Impact Statement

The U.S. Department of Agriculture,
Forest Service, will prepare an
environmental impact statement for the
development of the Leola-Sullivan
timber sale on the Sullivan Lake Ranger
District. The environmental impact
statement will be prepared in
accordance with existing land and
resource management plans.

A range of alternatives for timber
harvest in the assessment area will be
considered. One of the alternatives will
be no action, Other alternatives will
consider various levels of timber harvest
and road construction.

Federal, State and local agencies,
potential purchasers, and other
individuals or organizations who may be
interested in or affected by the decision
will be invited to participate in the
scoping process, which will begin in
October, 1985. This process will include:

1. Identification of the issues to be
addressed.

2, Identification of issues to be
analyzed in depth.

4. Elimination of insignificant issues,
issues covered by previous
environmental analysis, and Issues not
within the scope of this decision.

4. Determination of potential
cooperating agencies and assignment of
responsibilities.

The Fish and Wildlife Service,
Department of Interior, will be invited to
participate as a coordinating agency to
evaluate potential impacts on
threatened and endangered species
habitat occurring as a result of this
action.

The analysis is expected to take about
five months. The draft environmental
impact statement should be available

for public review by August, 1988, The
final environmentaf'impncl statement
should be issued by December, 1988,

William D. Shenk, Forest Supervisor
of the Colville National Forest, is the
responsible official.

Written comments and suggestions
concerning the analysis should be sent
to William D. Shenk, Forest Supervisor,
Federal Building. 695 South Main,
Colville, Washington 99114, or to
Warren N. Current, District Ranger,
Sullivan Lake Ranger District, Metaline
Falls, Washington 99153.

Questions about the proposed action
and environmental impact statement
should be directed to Constance J.
Mehmel, Sale Planner, Sullivan Lake
Ranger District, Metaline Falls,
Washington 99153 (telephone: (509) 446-
2681).

Dated: September 18, 1885.

William D. Shenk,

Forest Supervisor.

{FR Doc. 85-23097 Filed 8-26-85; 8:45 am]
BILLING CODE 3410-11-M

Threemile Timber Sale, Colville
National Forest, Pend Orellle County,
WA,; Intent To Prepare an
Environmental Impact Statement

The U.S. Department of Agriculture,
Forest Service, will prepare an
environmental impact statement for the
development of the Threemile timber
sale on the Sullivan Lake Ranger
District. The environmental impact
statement will be prepared in
accordance with existing land and
resource management plans.

A range of alternatives for timber
harvest in the assessment area will be
considered. One of the alternatives will
be no action. Other alternatives will
consider various levels of timber harvest
and road construction.

Federal, State and local agencies,
potential purchasers, and other
individuals or organizations who may be
interested in or affected by the decision
will be invited to participate in the
scoping process. This process will
include:

1. Identification of the issues to be
addressed.

2. Identification of issues to be
analyzed in depth.

3. Elimination of insignificant issues,
issues covered by previous

environmental analysis, and issues not
within the scope of this decision.

4. Determination of potential
cooperating agencies and assignment of
responsibilities.

The Fish and Wildlife Service,
Department of Interior, will be invited to
participate as a coordinating agency to
evaluate potential impacts on
threatened and endangered species
habitat occurring as a result of this
action.

Scoping for this project will begin in
October, 1985. A public meeting will be
scheduled in February, 1986, to finalize
issues, concerns and opportunities and
to discuss development of alternatives.

The analysis is expected to take about
five months. The draft environmental
impact statement should be available
for public review by September, 1986.
The final environmental impact
statement should be available by
January, 1987.

William D. Shenk, Forest Supervisor
of the Colville National Forest, is the
responsible official,

Written comments and suggestions
concerning the analysis should be sent
to William D. Shenk, Forest Supervisor.
Federal Building, 695 South Main,
Colville, Washington 99114, or to
Warren N. Current, District Ranger,
Sullivan Lake Ranger District, Metaline
Falls, Washington 99153.

Questions about the proposed action
and environmental impact statement
should be directed to Constance ],
Mehmel, Sale Planner, Sullivan Lake
Ranger District, Metaline Falls,
Washington 99153 (telephone: (508) 446~
2681).

Dated: September 18, 1985,

William D. Shenk,

Forest Supervisor.

[FR Doc. 85-23096 Filed 9-26-85; 8:45 am]
BILLING CODE 3410-11-M

Rural Electrification Administration

Tri-State Generation and Transmission
Association, Inc.; Information
Supplement

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Availability of information
supplement.

SUMMARY: Notice is hereby given tha!
the Rural Electrification Administration
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(REA), pursuant to the National
Environmental Policy Act of 1969, as
amended, the Council on Environmental
Quality Regulations (40 CFR Parts 1500~
1508), and REA Environmental Policies
and Procedures (7 CFR Part 1794), has
prepared an Information Supplement
(IS) in connection with the proposed
participation and project changes for the
Hayden-Blue River 345 kV transmission
line project. The proposed facility will
be located in Grand, Routt and Summit
Counties, Colorado.

FOR FURTHER INFORMATION CONTACT:
Mr. Martin G. Seipel, Director, Western
Area-Electric, Rural Electrification
Administration, Room Number 0207,
14th and Independence Avenue SW.,
Washington, DC 20250, telephone
number (202) 382-8848.

SUPPLEMENTARY INFORMATION: Tri-State
Ceneration and Transmission
Association, Inc, (Tri-State), submitted a
proposed amended agreement and an
environmental document relating to the
proposed participation and project
changes in the Hayden-Blue River 345
kV transmission line project. The
proposed amended agreement will
provide different ownership terms, cost,
and capacity sharing, and divide
construction management
responsibilities for the project
participants. The proposed agreement
provides for Tri-State to be project
manager for the northern portion of the
line from Hayden to the existing Gore
Pass Substation, and provides for
Western Area Power Administration
(Western) to be project manager for the
southern portion of the line from Gore
Pass Substation to the proposed Blue
River Substation. Under the previous
agreement, Tri-State was to be the sole
project manager and would have
constructed the entire line from Hayden
Substation to the proposed Blue River
Substation. Under the proposed
participation changes, the project
participants are sharing the cost as
follows: Tri-State, 34 percent; Colorado-
Ute Electric Association, Inc. (Colorado-
Ute), 22 percent; Platte River Power
Authority (Platte River), 22 percent; and
Western, 22 percent. The previous
capacity participation percentages were:
Tri-State, 50 percent; Colorado-Ute, 20
percent; Platte River, 20 percent; and
Western, 10 percent. Public Service
Company of Colorado (PSC), while not
participating in the transmission line
construction, will construct the Blue
River Substation in Summit County,
Colorado,

REA issued a Record of Decision
(ROD) for the Hayden-Blue River project
on September 30, 1982, following the
prepartion of a Draft Environmental

Impact Statement (DEIS) and a final
Environmental Impact Statement (FEIS)
on December 24, 1981, and on July 16,
1982, respectively. REA approved
financing assistance for Tri-State's
portion of the project on September 30,
1982 and Colorado-Ute's portion on
September 23, 1983.

The new participation agreement
would allow Tri-State to utilize the
existing Gore Pass Substation in the
Middle Park area rather than construct a
new substation. Tri-State will also
construct the first 2.4 km (1.5 miles) of
transmission line out of the Hayden
Substation using wood-pole H-frame
structures insulated at 230 kV instead of
steel towers insulated at 345 kV, The
use of 230 kV wood-pole H-frame
structures is more economical than 345
kV structures because the line would
not be uprated to 345 kV operation for at
least 15 years; the Hayden Substation
cannot presently be enlarged to include
345 kV facilities; and when the line is
uprated to 345 kV operation, at least two
feasible alternatives call for the removal
of the inital section of line from Hayden.
The proposed route between Hayden
and Gore Pass is the same as the
corridor identified in the FEIS and
approved in REA's ROD for the Hayden-
Blue River project with one exception
near the Edna Mine area in Routt
County. This exception represents a 0.6
km (0.4 mile) excurion beyond the
corridor boundary for a total length of
approximately 2.9 km (1.8 miles). Tri-
State will utilize the resource
information developed in the REA FEIS
for routing the transmission line
between the Hayden and Gore Pass
Substations and will comply with local
transmission siting requirements.
Western proposes to utilize the resource
information developed for REA's FEIS to
analyze alternative routings in the
Supplemental EIS that it is preparing for
the southern portion of the fine between
the Gore Pass and Blue River
Substations.

REA has reviewed the environmental
information submitted by Tri-State and
has independently evaluated the
proposed changes. REA, at its
discretion, is issuing this IS to carry out
the purpose of the National
Environmental Policy Act pursuant to 40
CFR 1502.9(c)(2) and 7 CFR 1784.90(c).
The proposed changes will not affect
threatened or endangered species, prime
farmland, floodplains, wetlands or
cultural resources. REA has determined
that the environmental consequences of
the proposed participation and project
changes would not alter the use of the
preferred corridors defined in REA's
FEIS and approved in REA's ROD; and

thus, no significant changes relevant to
environmental concerns are expected.

REA considered the following
alternatives: (a) Hayden-Blue River
project as revised, (b) Hayden-Blue
River project as originally proposed, (c)
no joint participation in constructing the
project, and (d) alternative transformer
locations. After reviewing these
alternatives, REA determined that the
proposed project is revised is an
acceptable alternative because it meets
Tri-State’s, Colorado-Ute's and other
participants' needs with minimal
adverse impact.

Copies of the IS may be examined at
or obtained from the offices of REA in
the South Argiculture Building, Room
0207, 14th and Independence Avenue
SW., Washington, DC 20250 or at the
offices of Tri-State, 12076 Grant Street,
Thornton, Colorado 80241, during
regular business hours. The IS may also
be examined at public libraries in
approriate towns in the affected
counties. Copies of the IS are being sent
to various Federal, State and local
agencies and other individuals that have
expressed an interest in this project.
REA will take no final action with
respect to the amended proposal until
thirty (30) days after publication of
notice in the Federal Register and a
local newspaper.

This program is listed in the Catalog
of Federal Domestic Assistance as
10.850-Rural Electrification Loans and
Loan Guarantees.

Dated: September 20, 1985,
Harold V, Hunter,
Administrator.
[FR Doc. 85~23154 Filed 8-26-85; 8:45 am)
BILLING CODE 3410-15-M

COMMISSION ON CIVIL RIGHTS

Connecticut Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Connecticut
Advisory Committee to the Commission
will convene at 3:00 p.m. and adjourn at
5:00 p.m. on October 16, 1985, at the
Connecticut Historical Society, 1
Elizabeth Street, Hartford, Connecticut.
The purpose of the meeting is to
continue program planning for FY '86.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson James Stewart,
or Jacob Schlitt, Director of the New
England Regional Office, at (617) 223~
4671, (TDD 617/223-0344).
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The meeting will be conducted
pursuanl to the provisions of the Rules
and Regulations of the Commission,

Dated at Washington, DC, September 24,
1985,

Bert Silver,

Assistant Stoff Director for Regional
Programs.

[FR Doc, 85-23120 Filed 9-26-85; 8:45 am|
BILLING CODE 6335-01-M

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, September 24,
1985.

Bert Silver,

Assistant Stoff Director for Regional
Programs.

[FR Doc. 85-23122 Filed 8-26-85; 8:45 am|
BILLING CODE 5335-01-M

Kansas Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that & meeting of the Kansas Advisory
Committee to the Commission will
convene at 10:00 a.m. and adjourn at
1:00 p.m. on Octaber 22, 1985, at the
Wichita Royale, 125 N. Market, Wichita,
Kansas, The purpose of the meeting is to
develop programs and plans for FY '86
and discuss holding community forums
on civil rights issues in Western Kansas.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Burdett Loomis,
or Melvin Jenkins, Director of the
Central States Regional Office at (818)
374-5253, (TDD 816/374-5009).

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, DC. September 24,
1985,

Bert Silver,

Assistant Staff Director for Regional
Programs.

(FR Doc, 8523121 Filed 9-26-85; 8:45 am)
DILLING CODE 6335-01-M

Maryland Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Maryland Advisory
Committee lo the Commission will
convene at 1:30 p.m. and adjourn at 3:30
p.m. on Oclober 21, 1985, at the Omni
International Hotel, 101 West Fayette
Street, Baltimore, Maryland. The
purpose of the meeting will be to review
a report of the Committee's community
forum on handicap discrimination and
develop plans for a possible study of
equity issues in special education.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Commiittee Chairperson, Lorretta
Johnson, or John Binkley, Director of the
Mid-Atlantic Regional Office at (202)
254-8717, (TDD 202/254-5461).

Minnesota A Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Minnesota
Advisory Commitiee to the Commission
will convene al 6:00 p.m. and adjourn at
9:00 p.m. on October 21, 1885, at the
Hamline University School of Law, 1536
Huwett Avenue, Room 101, Si. Paul,
Minnesota. The purpose of the meeting
will be to discuss committee projects on
mental health end affirmative action, as
well as to hear from local groups and
agencies about other civil rights matters

Persons desiring additional :
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Talmadge
Bartelle, or Clark Roberts, Director of
the Midwestern Regional Office at (312)
353-7371, (TDD 312/886-2188).

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, September 24,
1985,

Bert Silver,

Assistant Staff Director for Regional
Programs.

[FR Doc. 85-23123 Filed 8-26-85; 8:45 am)
BILLING CODE 6335-01-M

Rhode island Advisory Committee;
Agenda for Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Rhode island
Advisory Committee to the Commission
will convene at 12:00 noon and adjourn
at 1;30 p.m. on November 13, 1985, at the
Girl Scouts of Rhode Island, 125 Charles
Street, Council Room, Providence,
Rhode Island. The purpose of the
meeling is to discuss the issuve of
violence against Asians in Providence
and continue program planning for FY
‘86,
Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, David Sholes,

or Jacob Schlitt, Director of the New
England Regional Office at (617) 223-
4671, (TDD 617 [223-0344).

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission,

Dated at Washington, DC, September 24,
1985,

Bert Silver,

Assistant Stoff Director for Regionol
Programs.

|FR Doc. 85-23124 Filed 9-26-85; 8:45 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
Consolidated Decision on Applications

for Duty-Free Entry of Electron
Microscopes

This a decision consolidated pursuant
to section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 88-651,
80 Stat, 897; 15 CFR Part 301). Related
records can be viewed between 8:30
AM, and 5:.00 P.M. in Room 1523, U.S.
Department of Commerce, 14th and
Constitution Avenue, N.W., Washington.
DC.

Docket No.: 85-178. Applicant: George
Washington University Medical Center,
Washington, DC 20037. Instrument:
Electron Microscope, Model JEM-
1200EX with Accessories. Manufacturer:
JEOL, Ltd., Japan. Intended use: See
notice at 50 FR 24552. Instrument
ordered: February 25, 1985.

Docket No.: 85-180. Applicant:
University of Southern California, Los
Angeles, CA 90089-1141. Instrument:
Electron Microscope, Model JEM-
1200EX with Accessories. Manufacturer:
JEOL, Ltd., Japan. Intended use: See
notice at 50 FR 24552. Instrument
ordered: February 5, 1985,

Docket No.: 85-184. Applicant:
Brandeis University, Waltham, MA
02254. Instrument: Electron Microscope
Model EM 420 with Accessories,
Manufacturer: N.V. Philips, The
Netherlands. Intended use: See notice at
50 FR 26395. Instrument ordered: March
28, 1985,

Docket No.: 85-185. Applicant:
University of Michigan, Ann Arbor, Ml
48109-2029. Instrument: Electron
Microscope, Model EM 10CA with
Accessories. Manufacturer: Carl Zeiss,
Inc., West Germany. Intended use: See
notice at 50 FR 24553. Instrument
ordered: March 27, 1985,
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Docket No,: 85-198, Applicant:
University of Pittsburgh, Pittsburgh, PA
15261. Instrument: Electron Microscope,
Model JEM-2000FX with Accessories.
Manufacturer: JEOL, Japan. Intended
use: See notice at 50 FR 26394,
Instrument ordered: September 21, 1984.

Docket No.: 85-201, Applicant: The
Pennsylvania State University
(MSHMC), Hershey, PA 17033.
Instrument: Electron Microscope, Model
EM 10-CAS with Accessories.
Manufacturer; Carl Zeiss, Inc., West
Germany. Intended use: See notice at 50
FR 26394, Instrument ordered: March 22,
1585,

Docket No.: 85-202. Applicant:
Columbia University (College of
Physicians & Surgeons), New York, NY
10032, Instrument: Electron Microscope.
Model EM 10CA and Accessories.
Manufacturer: Carl Zeiss, West
Germany. Intended use: See notice at 50
FR 26394. Instrument ordered: April 18,
1985.

Docket No,: 85-203. Applicant: The
Jackson Laboratory, Bar Harbor, ME
04608. Instrument: Electron Microscope,
Model JEM-100CX1I and Accessories.
Manufacturer: JEOL, Co., Ltd., Japan.
Intended use: See notice at 50 FR 26394.
Instrument ordered: February 8, 1965,

Docket No,: 85-214. Applicant:
University of Pittsburgh, Pittsburgh, PA
15261. Instrument: Electron Microscope,
Model JEM-200CX with Accessories.
Manufacturer: JEOL, Japan. Intended
use: See notice at 50 FR 28000.
Application received by Commissioner
of Customs: June 3, 1085.

Docket No.: 85-221. Applicant: Boston
University School of Medicine, Boston,
MS 02118, Instrument: Electron
Microscope, Model JEM-100CXIL.
Manufacturer: JEOL, Ltd., Japan.
Intended use: See notice at 50 FR 28001.
Instrument ordered: October 24, 1984.

Docket No.: 85-224. Applicant:
Oakland University, Rochester, M1
48063. Instrument: Electron Microscope,
Model EM 410LS with Accessories.
Manufacturer: N.V, Philips, The
Netherlands. Intended use: See notice at
50 FR 29243, Instrument ordered: March
25, 1985.

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactured in the United
States al the time the instruments were
ordered.

Reasons: Each foreign instrument is a
conventional transmission electron
microscope (CTEM) and is intended for
rcsee,r_ch or scientific educational uses
fequiring a CTEM. We know of no
CTEM, or of any other instrument suited

to these purposes, which was being
manufactured in the United States either
at the time of order of each instrument
or at the time of receipt of application
by the U.S. Customs Service.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W, Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 85-23176 Filed 8-26-85; 8:45 am)
BILLING CODE 3510-DS-M

[Case No. 656]

Josef Kubicek et al.; Order Amending
Temporary Denial of Export Privileges

In the Matter of Josef Kubicek, individually
and doing business as, Exclusitrade, Inc. and
J.O.K,, Inc., with locations at 18 La Vista
Verde Rancho Palos Verdes, California 90274,
and 2001 Artesia Boulevard, Redondo Beach,
California 90278, and Lakeside Office Park,
No. 4, Wakefield, Massachusetts 01890,
William Carlton Dart, individually and doing
business as, Display Systems, Inc. and
Perpetuum, Inc., with locations at 2000 Martin
Avenue, Santa Clara, California 95050,
Robert William Haire, Sr., individually and
doing business as, Display Systems, Inc., 2000
Martin Avenue, Santa Clara, California
95050, and Exclusitrade, Inc., with locations
at 18 La Vista Verde, Rancho Palos Verdes,
California 90274, and 2001 Artesia Boulevard,
Redondo Beach, California 90278, and
Lakeside Office Park, No. 4, Wakefield,
Massachusetts 01880, Raymond Shields Spitz,
Star Route 45E, Spirit Luke, Idaho 83659,

By order issued on November 6, 1984,
(19 FR 45468, November 16, 1984)
(""Order”), respondents William Carlton
Dart and Robert William Haire, Sr., both
individually and doing business as
Display Systems Inc. and Perpetuum,
Inc. (all such individual and corporate
respondents hereinafter referred to
collectively as “Respondents™), are
temporarily denied, pursuant to § 3688.19
of the Export Administration
Regulations (currently codified at 15
CFR Parts 368-399 (1985))
(“Regulations"), all privileges of
participating in any manner or capacity
in the export or reexport of U.S.-origin
commodities or technical data under the
Regulations. Under a March 5, 1985
Amendment to the Order (50 FR 9473,
March 8, 1985), Respondents were
permitted to export certain commodities
to the People's Republic of China. The
U.S. Department of Commerce
(“Department”) and Respondents have
now moved jointly to modify the Order
further, as set forth below. josef
Kubicek, individually and doing
business as Exclusitrade, Inc. and ],O.K.,
Inc., and Raymond Shields Spitz, who
are also denied export privileges under

the Order, as amended, are not parties
to this further requested modification.

The modification jointly requested by
the Department and Respondents would,
subject to the safeguards agreement
described below:

1. Authorize Respondents to export
under general license GTDR, without
applying for individual validated
licenses as otherwise required under
paragraph 2 below, from the United
States to the Republic of Korea and to
Taiwan, technical data, consisting of
drawings, artwork and written
specifications for, or relating to, the
manufacture of liquid crystal displays
and liquid crystal display systems; and

2. Authorize Respondents to apply for
individual validated licenses covering
the export from the United States of
U.S.-origin commodities and technical
data subject to the jurisdiction of the
Export Administration Act of 1979,
currently codified at 50 U.S.C. app.
Sections 2401-2420 (1982), as amended
by the Export Administration
Amendments Act of 1885, Pub. L. 99-64,
99 Stat. 120 (July 12, 1985) (“Act"). This
authorization to apply for individual
validated licenses would extend also to
commodities and technical data (other
than GTDR exports permitted under
paragraph 1 above) which, but for the
Order, could be exported under general
licensing provisions. All such
applications shall be accompanied by a
copy of the written contract, as prepared
in accordance with Respondents’
customary business practices,
underlying the transaction.

The joint motion by the Department
and Respondents further provides that
the export of any commodities and
technical data authorized for export
under this modification must be in
accordance with the terms of an
agreement on safeguards ("Agreement”),
entered into by the Department and
Respondents of September 18, 1985, A
copy of the Agreement has been
submitted for the record.

Based on the representations made by
the Department and by Respondents, |
find that the requested motion is
justified, and that granting it will not
jeopardize the purpose of the Order.

Accordingly, it is hereby Ordered that
the Order of November 6, 1984 is further
amended, as an additional modification
of the Order’s denial of all of
Respondents’ export privileges, and
subject to the condition that for each
export permitted below Respondents
shall comply with the safeguards set
forth in the Agreement, to permit
Respondents:;

(a) To export under general license
GTDR, without applying for individual
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validated licenses as otherwise required
under paragraph (b) below, from the
United States to the Republic of Korea
and to Taiwan, technical data,
consisting of drawings, artwork and
written specifications for, or relating to,

the manufacture of liquid crystal
displays and liquid crystal display
systems; and

{b) To apply for individual validated
licenses covering the export from the
United States of U.S.-origin commodities
and technical data subject to the
jurisdiction of the Act and the
Regulations, including commodities and
technical data {other than GTDR exports
permitted under paragraph (a) above)
which, but for the Order, could be
exported under general licensing
provisions, provided, that every such
application shall be accompanied by a
copy of the written contract, as prepared
in accordance with Respondents’
customary business practices,
underlying the transaction.

This Amendment of the Order for the
exports in paragraphs {a) and (b) above,
subject to the condition regarding
safeguards, shall apply only to
Respondents, as the parties with the
Department to the joint motion, and
shall not apply to the other individuals
and corporations that are denied export
privileges under the Order.

This Amendment of the Order is
effective immediately and shall be
published in the Federal Register.

Dated: September 20, 1985, 4:05 pm, E.d.L
Thomas W. Hoya,

Hearing Commissioner.
[FR Doc. 85-23175 Filed 9-26-85; 8:45 am)
BILLING CODE 3510-DT-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1985; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee has received
proposals to add to Procurement List
1985 a commodity to be produced by
and a service to be provided by
workshops for the blind and other
severely handicapped.

DATE: Comments must be received on or
before: October 30, 1985,

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite

1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
C.W. Fletcher, (703) 557~1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2), 85 Stal. 77 and 41 CFR 51-2.6.
Its purpose is to provide interested
persons an opportunity to submit
comments on the possible impact of the
proposed actions.

Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodity and service
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodity and service to Procurement
List 1985, October 19, 1984 (49 FR 41195):

Commodity

Kit Bag, Flyer's (Coated Nylon) §460-00-
883-8673

Service

Janitorial Service, Federal Building, 240
West Third Street, Williamsport,
Pennsylvania.

CW. ﬂlm.

Executive Director.

[FR Doc. 85~-23164 Filed 9-26-85; 8:45 am]

BILLING CODE 6820-33-M

Procurement List 1985 Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Additions to pmcuretiaent list.

SUMMARY: This action adds to
Procurement List 1985 a service to be
provided by workshops for the blind
and other severely handicapped.

EFFECTIVE DATE: September 27, 1985.

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
C.W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: On July
5, 1985, the Committee for Purchase from
the Blind and Other Severely
Handicapped published a notice (50 FR
27650) of proposed additions to
Procurement List 1985, October 19, 1984
(49 FR 41195).

Addition

After consideration of the relevant
matter presented, the Commitiee has
determined that the service listed below

is suitable for procurement by the
Federal Government under 41 U.S.C. 46-
48c, 85 Stat. 77 and 41 CFR 51-2.8.

I certify that the following action will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The action will not have a serious
economic impact on any contractors for
the service listed.

¢. The action will result in authorizing
small entities to provide the service
procured by the Government.

Accordingly, the following service is
hereby added to Procurement List 1985:

Service

Commissary Shelf Stocking and
Custodial, Fort Monmouth (Ocean
Port), New Jersey

C.W. Fletcher,

Executive Director.

[FR Doc. 85-23165 Filed 9-26-85; 8:45 am]

BILLING CODE 8820-33-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Air Force Academy Board of Vistitors;
Meeting

Pursuant to section 9355, Title 10,
United States Code, the Air Force
Academy Board of Visitors will meet at
the Air Force Academy, Colorado
Springs, Colorado, 31 Oct-2 Nov 1985.
The purpose of the meeting is to
consider morale and discipline, the
curriculum, instruction, physical
equipment, fiscal affairs, academic
methods, and other matters relating to
the Academy.

This meeting will be closed to the
public to discuss matters analogous to
those listed in subsections (2), {4). end
(6) of section 552b(c), Title 5, United '
States Code. These closed sessions will
include: attendance at cadet classes and
panel discussions with groups of cadels
and military staff and faculty officers
involving personal information and
opinions, the disclosure of which would
result in a clearly unwarranted invasion
of personal privacy. Closed sessions will
also include executive sessions
involving discussions of personal
information, including financial
information, and information relating
solely to internal personnel rules and
practices of the Board of Visitors and
the Academy. Meeting sessions will be
held in the Superintendent’s Conference
Room, Harmon Hall, USAF Academy.
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For further information, contact Major
Randall R. Cantrell, Headquarters, U.S,
Air Force (MPPA), Washington, D.C.
20330, at (202) 697-7118.

Patsy ]. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 85-23177 Piled 9-26-85; 8:45 am)
BILLING CODE 3910-01-M

USAF Scientific Advisory Board;
Meeting

September 16, 1983,

The USAF Scientific Advisory Board
Fall General Membership Meeting will
be held at Fort McNair, Washington, DC
on October 23 and 24, 1985. The meeting
will convene from 9:30 a.m. to 4:30 p.m.
on October 23 and from 8:30 a.m. to 3:15
p.m. on October 24.

The purpose of the meeting will be to
receive classified briefings on results of
recent SAB studies, a briefing on the
recently-completed Air Force Innovation
Study, and a briefing on USAF Special
Operations Forces In-Theater
Operations.

The meeting concerns matters listed
in section 552b(c) of Title 5, United
States Code, specifically subparagraph
(1) thereof, and accordingly, will be
closed to the public,

For further information, contact the
Scientific Advisory Board Secretariat at
202-697-8845,

Patsy J. Conner,

Air Force Federal Register Liaison Officer.

[FR Doc. 85-23178 Filed 9-26-85: 8:45 am)
BILLING CODE 3910-03-M

R ———

DEPARTMENT OF ENERGY

Clvilian Radioactive Waste
M

anagement
Institutional Workshop

AGENCY: Office of Civilian Radioactive
Waste Management, DOE.

ACTION: Notice of Transportation
Institutional Workshop.

The Office of Civilian Radioactive
Waste Management (OCRWM), USS.
Department of Energy, is holding a
Transportation Institutional Workshop
in Atlanta, Georgia on November 18-21,
1085. The OCRWM Draft Transportation
Institutional Plan that will be released
for public comment by the end of
September 1985, will be discussed. as
will specific issues related to
transportation procedures and policies
under the provisions of the Nuclear
Waste Policy Act of 1982, A working
group format will be used at the meeting
'0 promote maximum exchange of views
and expertise. The objective is to foster

broad-based participation in planning
for NWPA transportation.

Further details of the meeting can be
obtained by writing or calling Mr.
Robert Philpott, Office of Civilian
Radioactive Waste Management, U.S.
Department of Energy, RW-33, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 (202) 252~
9620,

Issued in Washington, DC, September 24,
19865,
Robert H. Bauer,

Associate Director for Resource Management,
Office of Civilian Radicactive Waste
Management.

[FR Doc. 85-23214 Filed 9-26-85; 8:45 am)
BILLING COOE 6450-01-M

Civilian Radioactive Waste
Management Draft Transportation
Institutional Plan

AGENCY: Office of Civilian Radioactive
Waste Management, DOE.

AcTION: Notice of Availability for

Comment on the Draft Transportation
Institutional Plan.

The Office of Civilian Radiocactive
Waste Management (OCRWM), U.S.
Department of Energy, is developing a
Transportation Institutional Plan related
to responsibilities assigned by the
Nuclear Waste Policy Act of 1982. The
document will contain information on
the plans and strategies for interaction
with institutions affected by the
transport of high-level waste under the
provisions of the Act.

For planning purposes, the institutions
have been divided into three main
categories: intergovernmental including
other Federal agencies as well as State,
Tribal, and local governments; the
utilities and industry; and the public.
Interaction with these groups will
identify both opportunities for
cooperative effort and transportation
issues of concern. A primary purpose of
the Draft Transportation Institutional
Plan will be to establish a process for
addressing and resolving these
concerns.

Copies of the Draft Transportation
Institutional Plan may be obtained after
September 27, 1085, by telephoning (202}
252-5575, by direct pickup from, or by
request in writing to:

Office of Public Affairs, U.S. Department
of Energy, Room 1E-218, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C. 20585

Copies of the document will also be

available by writing:

Technical Information Division, Office
of Scientific and Technical

Information, Technical Information
Center, P.O. Box 62, Oak Ridge, TN
37831

All comments on the Draft
Transportation Institutional Plan should
be submitted in writing no later than
December 31, 1985, to Mr. Robert
Philpott, Office of Civilian Radioactive
Waste Management, U.S. Department of
Energy, RW-33, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585. The Department
expects to prepare a Final
Transportation Institutional Plan by the
Spring of 1986.

Issued in Washington, DC, September 24,
1985,

Robert H. Bauer,

Associate Director for Resource Management,
Office of Civilian Radivactive Woste
Management.

[FR Doc. 85-23215 Filed 8-26-85; 8:45 am)
BILUING CODE 8450-01-M

Financial Assistance Award (Grant);
Tufts University

AGENCY: Department of Energy.
ACTION: Notice of Restriction of
Eligibility for Grant Award.

SUMMARY: The proposed work will be
conducted at Tufts University, Electro-
Optics Technical Center, Hilligan Hall,
Medford, MA 02155. The proposed
period of performance is thirty six
months (36) beginning September 30,
1985 through September 30, 1988. The
proposed cost of the work is $529,520.

Grant No. DE-FG03-855F15927
Scope of Project

The major thrust of the research is to
address four principal areas: (a)
Development of polycrystalline WO,
films with decreased free electron
scattering; (b) development of high
integrity, high resistivity, thin ion
conducting films; (c) development of
optically passive, counterelectrode
layers; and (d) developoment of
prototype small-area window structures
which meet desired performance
criteria.

The Council will survey related
research to determine the extent of
completed and ongoing research in this
area. The final agenda will be developed
with the use of an industry based review
panel, include estimates of time and
staff, and delineate the possible role of
the Department of Energy.

FOR FURTHER INFORMATION CONTACT:
Jane Hadly, Contract Specialist,

. Contract Management Division, U.S.

Department of Energy, San Francisco




39162

Federal Register / Vol. 50, No. 188 / Friday, September 27, 1985 / Notices

Operations Office, 1333 Broadway,
Oakland, CA 94612,

Issued in San Francisco, California,
September 30, 1985,
Vito A. Magliano,
Acting Manager.
[FR Doc. 85-23153 Filed 9-26-85; 8:45 am)
BILLING CODE €450-01-M

Office of Assistant Secretary for
International Affairs and Energy

Emergencies

Atomic Energy Agreement; Proposed
Subsequent Arrangements; Canada

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of
proposed “subsequent arrangements"
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Canada concerning Civil Uses of
Atomic Energy, as amended, the
Additional Agreement for Cooperation
Between the Government of the United
States of America and the European
Atomic Energy Community (EURATOM)
concerning Peaceful Uses of Atomic
Energy, as amended, and the Agreement
for Cooperation Between the
Government of the United States of
America and the Government of Japan
concerning Civil Uses of Atomic Energy,
as amended.

The subsequent arrangements to be
carried out under the above-mentioned
agreements involve approval of the
following sales: Contract S-CA-379, to
Eldorado Resources, Ltd., Port Hope,
Ontario, Canada, 21,927 grams of
uranium enriched to 2.38% in U-235,
43.678 grams of uranium, enriched to
1.35% in U-235, and 489.03 grams of
natural uranium, for use as standard
reference materials. Contract S-EU-858,
to the Bureau of Analysed Samples, Ltd.,
England, 148.4 grams of natural uranium,
for use as standard reference material.
Contract S-JA-361, to Japan Nuclear
Fuel Co., Ltd., Japan, 593.6 grams of
natural uranium, for use as standard
reference material,

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that these
subsequent arrangements will not be
inimical to the common defense and
security.

These subsequent arrangements will
take effect no sooner than fifteen days
after the date of publication of this
notice,

Dated: September 23, 1985,

For the Department of Energy.

George J. Bradley, Jr.,
Acting Assistant Secretary for International
Affairs and Energy Emergencies,

[FR Doc, 85-23152 Filed 9-26-85; 8:45 am)
BILLING CODE 6450-01-M

Atomic Energy Agreements; Proposed

Subsequent Arrangement;
Government of Canada

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed “subsequent arrangement”
under the Agreement for Cooperation
between the Government of the United
States of America and the Government
of Canada concerning Civil Uses Atomic
Energy, as amended.

The subsequent arrangement to be
carried out under the above-mentioned
agreement involves approval of the
following sale: Contract Number S-CA-
376, to the National Research Council of
Canada, Ottawa, Canada, one
microcurie of plutonium-236, for use as a
tracer in analyzing picocurie levels of
other plutonium isotopes.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.

Dated: September 23, 1985.
George J. Bradley, Jr.,
Acting Assistant Secretary for International
Affairs and Energy Emergencies.

[FR Doc. 85-23001 Filed 9-26-85; 8:45 am)
BILLING CODE 6450-01-M

Economic Regulatory Administration
[Docket PP-39EA]

Application for Authorization To
Transmit Electric Energy to Canada

AGENCY: Economic Regulatory
Administration, DOE.

AcTiON: Notice of application by Boise
Cascade, Corp. for authorization to
export electric energy to a foreign
country.

SUMMARY: Boise Cascade has filed an
application with the Economic
Regulatory Administration (ERA) for
authority to export electric energy to its
Canadian subsidiary, Boise Cascade
Canada, Ltd., located in Fort Francis,
Ontario, Sale of this electric energy will

commence on or before January 1, 1986,
and terminate on December 31, 1990,

FOR FURTHER INFORMATION CONTACT:

Anthony ]. Como, Economic Regulatory
Administration (RG-22), Department
of Energy, 1000 Independence Avenue,
SW., Washington, D.C. 20585, (202)
252~-5935 ;

Lise Courtney M. Howe, Office of
General Counsel (GC), Department of
Energy, 1000 Independence Avenue,
SW., Washington, D.C. 20585, (202)
252-2900,

SUPPLEMENTARY INFORMATION: On
September 11, 1985, Boise Cascade filed
an application with ERA seeking
authorization to export electric power
and energy to its Canadian subsidiary,
Boise Cascade Canada, LTD.

The applicant is located in the City of
International Falls, Minnesota and plans
to transmit 21.5 megawatts of firm
power and associated energy to its
Canadian subsidiary located in Fort
Frances, Ontario. This export is
scheduled to start on or before January
1, 1986, and will terminate on December
31, 1990. Details of the agreement
between the applicant and its Canadian
subsidiary were made part of the
application.

The proposed export would be
transmitted over an existing 6.6 kilovolt
transmission line extending
approximately 0.20 miles between Boise
Cascade's U.S. and Canadian plants.
The construction and operation of this
international transmission line was
authorized previously by the
Presidential permit in ERA Docket PP-39
(formerly Federal Power Commission
Docket E-7286).

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Office of Coal & Electricity, Department
of Energy, 1000 Independence Avenue,
SW., Washington, DC 20585, in
accordance with §§ 385.211 or 385.214 of
the Rules of Practice and Procedure (18
CFR 385.215, 385.211, 385.214).

Any such petitions and protests
should be filed within 30 days of the
publication of this notice. Protests will
be considered by DOE in determining
the appropriate action to be taken, but
will not serve to make protestants
parties to the proceeding. Any person
wishing to become a party must file a
petition to intervene. Copies of this
application are on file with DOE and
will, upon request, be made available
for public inspection and copying at the
DOE Freedom of Information Reading
Room, Room 1E-190, 1000 Independence
Avenue, SW, Washington, DC from 8:00
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a.m. 10 :00 p.m., Monday through
Friday.

Issued in Washington, DC on Septemer 16,
1985,
Marshall Staunton,
Acting Administrator, Economic Regulatory
Administration.
[FR Doc. 85~23092 Filed 9-26-85; 8:45 am)
BILLING CODE G450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER85-773-000, et al]

Arkansas Power & Light Co. et al;
Eleciric Rate and Corporate
Regulation Filings

Take notice that the following filings
have been made with the Commission:

1. Arkansas Power & Light Company
[Docket No. ER85-773-000)
Saptember 20, 1985.

Take notice that Arkansas Power &
Light Company (AP&L) filed on
September 17, 1985, a proposed Peaking
Power Agreement which is a supplement
to the Power Coordination Interchange
and Transmission Agreement between
City of west Memphis, Arkansas and
Arkansas Power & Light Company dated
June 25, 1982. The agreement provides
for the sale to the City of 22 MW of
Peaking capacity and 5,280 MWH of
Peaking Energy during the months of
May through September.

The proposed Peaking Power
Agreement will effect a savings of
approximately $1,168,000 per year for
the City of West Memphis based on the
actual billings for the twelve month
period ended July 31, 1985.

Comment date; October 2, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

2. Duke Power Company

|Docket Nos. ER82-732-000 ER82-732-001,
ER83-123-000 and ER83-123-001)
September 23, 1985,

Take notice that on September 3, 1985,
Duke Power Company (the Company)
tendered for filing a compliance report
of amounts due under the fuel clause
provisions of a settlement agreement
between the Company and its wholesale
customers. The Commission approved
the agreement on June 20, 1983. The
report reflects refunds being made to
South Carolina municipal customers
now being served under the Catawba
Nuclear Station Interconnection
Agreement, The Company has
previously advised the Commission that
service under the Catawba
Interconnection Agreement would begin

in July 1885 for the South Carolina
municipalities who are members of the
Piedmont Municipal Power Agency
(Docket No. 85-802-000, Letter Order
dated August 2, 1985). In a letter dated
March 11, 1983, the Company advised
the Commission of refunds made to the
North Carolina municipalities and North
and South Carolina cooperative
previously served under Rate Schedule
No. 10 and Rate Schedule No. 11 in
August 1983 and December 1983,
respectively,

Comment date: October 4, 1985, in
accordance with Standard Paragraph H
at the end of this notice.

3. Northern States Power Company

[Docket No. FR85-759-000)
September 23, 1985,

The notice that Northern States Power
Company (NSP) on September 12, 1985,
tendered for filing Supplement No. 8 to
the Integrated Transmission Agreement
between Cooperative Power Association
(CPA) and Northern States Power
Company (Supplement),

The Supplement, dated July 10, 1985,
revises four exhibits to the Intergrated
Transmission Agreement (ITA) dated
August 25, 1967, The ITA is on file with
the Commission and is designated as
Rate Schedule FERC No. 342. The four
exhibits revised by this Supplement
contain diagrams and descriptions of the
interconnection facilities covered by the
ITA. The changes are necessary in order
to reflect the transmission and
substation facility additions and the sale
to CPA in 1984 of various properties
which have occurred since the exhibits
were last updated.

Comment date: October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

4. Northern States Power Company

[Docket No. ER85-760-000]
September 23, 1985,

Take Notice that Northern States
Power Company (NSP) on September 12,
1985 tendered for filing the Diversity
Exchange Agreement Between Northern
States Power Company and United
Power Association (Diversity Exchange
Agreement).

The Diversity Exchange Agreement is
an initial rate schedule filing. The
Diversity Exchange Agreement profides
that NSP will supply United Power
Association power and energy during
the winter season beginning in
November 1993 for a minimum period of
fifteen years. The Agreement also
provides that in consideration of the
power and energy provided by NSP,
United Power Association will make
available to NSP power and energy

during the summer season for the same
period of time.

NSP requests the Diversity Exchange
Agreement become effective on May 1,
1993; and therefore, requests waiver of
the Commission's notice requirements.

Comment date: October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice,

5. Northern States Power Company

[Docket No. ER85-761-000]
September 23, 1965,

Take Notice that Northern States
Power Company (NSP) on Sept. 12, 1985,
tendered for filing the Diversity
Exchange Agreement Between Northern
States Power Company and Minnkota
Power Cooperative [Diversity Exchange
Agreement).

The Diversity Exchange Agreement is
an initial rate schedule filing. The
Diversity Exchange Agreement provides
that NSP will supply Minnkota Power
Cooperative power and energy during
the winter season beginning in
November 1991 for a minimum period of
ten years. The Agreement also provides
that in consideration of the power and
energy provided by NSP, Minnkota
Power Cooperative will make available
to NSP power and energy during the
summer season for the same period of
time.

NSP requests the Diversity Exchange
Agreement become effective on May 1,
1991, and therefore, requests wavier of
the Commission’s notice requirements.

Comments date: October 3, 1985, in
accordance with Standard paragraph E
at the end of this notice.

8. Pacific Power & Light Company, an
Assumed Business Name of PaciliCorp.
[Docket No. ER85-757-000)

September 23, 1965,

Take Notice that Pacific Power & Light
Company (Pacific), an assumed business
name of PacificCorp, on September 12,
1985, tendered for filing, in aceordance
with § 85.13a(d)(5) of the Commission’s
Regulations, Pacific’s Revised Appendix
1 for state of Washington. The Revised
Appendix 1 calculates an average
system cost for the state of Washington
applicable to the exchange of power
between Bonneville Power
Administration (Bonneville) and Pacific.

Pacific requests waiver of the
Commission's notice requirements to
permit this rate schedule to become
effective October 1, 1984, which it
claims is the date of commencement of
service.

Copies of the filing were supplied to
Bonneville, the Washington Utilities and
Transportation Commission, and
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Bonneville's Direct Service Industries
Customers.

Comment date: Octobert 3, 1985, in
accordance with Standard Paragraph E
al the end of this notice.

7. Pacific Power & Light Company, an
Assumed Business Name of PacifiCorp.

|Docket No. ER85-758-000]
September 23, 1985.

Take Notice that Pacific & Light
Company (Pacific), an assumed business
name of PacificCorp, on September 12,
1985, tendered for filing, in accordance
with § 35.13a(d)(5) of the Commission's
Regulations, Pacific's Revised Appendix
1 for the state of Idaho, The Revised
Appendix 1 calculates an average
system cost for the state of Idaho
applicable to the exchange of power
between Bonneville Power
Administration (Bonneville) and Pacific.

Pacific requests waiver of the
Commission's notice requirements to
permit this rate schedule to become
effective October 1, 1984, which it
claims is the date of commencement of
service.

Copies of the filing were supplied to
Bonneville, the Idaho Public Utilities
Commission, and Bonneville's Direct
Service Industrial Customers.

Comment date: October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

8. Pacific Power & Light Company, an
Assumed Business Name of PacificCorp.

[Docket No, ER85-782-000) .
September 23, 1985,

Take Notice that Pacific Power & Light
Company (Pacific), an assumed business
name of PacificCorp, on September 12,
1985, tendered for filing, in accordance
with § 35.13a(d)(5) of the Commission's
Regulations, Pacific’'s Revised Appendix
1 for the state of Oregon. The Revised
Appendix 1 calculates an average
system cost for the state of Oregon
applicable to the exchange of power
between Bonneville Power
Administration (Bonneville) and Pacific.

Pacific requests waiver of the
Commission’s notice requirements to
permit this rate schedule to become
effective October 1, 1984, which it
claims is the date of commencement of
service.

Copies of the filing were supplied to
Bonneville, the Public Utility
Commissioner of Oregon, and
Bonneville's Direct Service Industrial
Customers.

Comment! date: October 3, 1985, in

accordance with Standard Paragraph E
at the end of this notice.

9. Puget Sound Power & Light Company

[Docket No. ERB5-771-000]
September 20, 1985,

Take notice that on September 16,
1985, Puget Sound Power and Light
Company (Puget) tendered for filing
Appendix 1 to the Residential Purchase
and Sale Agreement, Contract No. DE-
MS79-81BP90604, between Puget and the
Bonneville Power Administration. In
addition, Puget tendered for filing BPA
report dated August 26, 1985 pertaining
to the above filing.

Comment date: October 2, 1985, in
accordance with Standard Paragraph E
at the end of this notice,

10. Puget Sound Power & Light
Company

[Docket No. ER85-774-000)
September 23, 1985,

Take notice that on September 18,
1985, Puget Sound Power and Light
Company (Puget) tendered for filing
Appendix 1 to the Residential Purchase
and Sale Agreement, Contract No. DE~-
MS79-81BP80604, between Puget and the
Bonneville Power Administration,
including the ECAC ASC adjustment
demonstrated on Schedule 4. In
addition, Puget tendered for filing BPA
report dated September 3, 1985
pertaining to the above filing.

Comment date: October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

11. South Carolina Generating Company

[Docket No. ERB5-603-002]
September 23, 1985,

Take notice that on September 13,
1985, South Carolina Generating
Company (GENCO) tendered for filing in
accordance with the Commission’s order
of August 15, 1985 seven copies of
further revised schedules 3 and 8.
{Supplement Nos. 5 and 3 respectively,
to GENCO's Rate Schedule FERC No. 1).
The remaining schedules that
accompanied GENCO's June 27, 1985
filing did not include Account No. 407
and are not being refiled at this time in
accordance with the Commission's
request that Account No. 407 be deleted.

Comment date: October 1, 1985, in
accordance with Standard Paragraph H
at the end of this notice,

12. Northwestern Public Service
Company
[Docket No. EC85-22-000]

September 23, 1985,
Take notice that Northwestern Public

Service Company (NWPS) filed an
application on September 16, 1985
pursuant to 18 CFR 33.1, et seq.
requesting that authority be granted
under Title 16, U.S.C. 824b.(a) allowing
NWPS to purchase, acquire, hold and
sell securities of other public utilities as
part of a planned expansion of
corporate investments. NWPS proposes
to limit its holding or ownership of any
given class of securities to an amount
not to exceed one percent (1%) of the
capital stock or funded debt
outstanding. Additionally, NWPS is
requesting a modification of the
reporting requirement under Title 18,
CFR 33.8 to allow an annual update and
status report only. The application sets
forth the limitations and requirements
protecting the public interest. The
application is on file with the
Commission and open to public
inspection.

Comment date: October 7, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
commen! date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

H. Any person desiring to be heard or
to protest this filing should file
comments with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NW., Washington, D.C.
20426, on or before the comment date.
Comments will be considered by the
Commission in determining the
appropriate action to be taken. Copies of
this filing are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,

Secrelary.

|FR Doc. 85-23131 Filed 8-26-85; 8:45 am|
BILLING CODE 6717-01-M
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[Docket Nos. ID-1972-002, et al.]

Interlocking directorate applications;
John F. Opeka et al,

September 23, 1985,

Take notice that the following filings
have been made with the Commission:

1. John F, Opeka
[Docket No. ID-1972-002)

Take notice that on September 18,
1985, John F. Opeka, pursuant to section
305(b) of the Federal Power Act,
submitted for filing a supplemental
application for authority to hold the
following position:

Assistant Treasurer, Connet:.ticut
Yankee Atomic Power Company,
Public Utility

Comment date: October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

2. C. Thayer Browne
[Docket No. ID-1871-001)

Take notice that on September 186,
1985, C. Thayer Browne, pursuant to
section 305(b) of the Federal Power Act,
submitted for filing a supplemental
application for authority to hold the
following position:

Assistant Treasurer, Connecticut
Yankee Atomic Power Company,
Public Utility

Comment date; October 3, 1985, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Stret, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385,211
and 385.214). All such motions or protest
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F, Plumb,

Secretary.

[FR Doc. 85-23125 Filed 9-26-85; 8:45 am|
BILLING CODE 6717-01-u

[Docket No. RP84-53-003]

Ozark Gas Transmission System; Filing

September 23, 1985,

Take notice that Ozark Gas
Transmission System (Ozark) on
September 18, 1985, tendered for filing a
Request To Charge Rates Lower Than
Those Currently In Effect Under Its
FERC Gas Tariff. Ozark also filed
Second Revised Sheet No. 5 to its FERC
Gas Tariff. Ozark proposes to place its
reduced rate into effect retroactively as
of March 1, 1984, and to collect said
reduced rate subject to refund pending
issuance of a final Commission decision
in this docket.

Copies of the filing were served upon
Ozark's jurisdictional customers, parties
to this proceeding and the appropriate
state regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regualtory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before September
27, 1685, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding, Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F, Plumb,

Secretary.

[FR Doc. 85-23128 Filed 9-26-85; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. SA85-51-000]

Pacific Gas and Electric Petition for
Exemption From Incremental Pricing

September 24, 1985.

Take notice that on August 26, 1985,
Pacific Gas and Electric Company
(Pacific) filed a petition with the
Commission pursuant to section 206(d)
of the Natural Gas Policy Act of 1978
[NPGA). Pacific seeks an order from the
Director of the Commission’s Office of
Pipeline and Producer Regulation,
exempting from incremental pricing for a
15 year period, natural gas sales to be
made by Pacific under Pacific's Rate
Schedules G-59, G-90 and other
schedules to enhanced oil recovery
customers,

Pacific states that it is artificially
constrained by incremental pricing
regulations in attempting to sell gas to

the enhanced oil recovery market, and
that in the absence of the relief
requested, Pacific and its ratepayers will
be disadvantaged relative to competing
gas suppliers and alternative fuels not
subject to incremental pricing
regulations. Pacific asserts that an
incremental pricing exemption is
warranted to insure fair competition in
the enhanced oil recovery market, and
that failure to grant the requests may
result in hardship, inequity, and unfair
distribution of burdens,

Pacific requests expedited
consideration of its petition. Pacific
maintains that expedition is necessary
to give potential enhanced oil recovery
customers sufficient lead time to obtain
commitments for construction of
necessary facilities. Pacific also
maintains that expedited consideration
is necessary to prevent a loss of
enhanced oil recovery customers
resulting from their procurement of
alternative long term sources of supply.

The procedures applicable to the
conduct of this proceeding are set forth
in Subpart K of the Commission's Rules
of Practice and Procedure. Any person
desiring to participate in this proceeding
must file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C,
20426, a motion to intervene must be
filed within 15 days after publication of
this notice in the Federal Register.
Kenneth F. Plumb,

Secretary.
[FR Doc, 85-23129 Filed 9-26-85; 8:45 am]
BILLING CODE £717-01-M

[Docket No. GP84~46-000]

Petitions to Reopen and Vacate Final
Well Category Determinations and
Request to Withdraw

September 24, 1985

In the matter of Commonwealth of
Pennsylvania, Department of environmental
Resources, Section 102 Determinations,
Victory Development Company, Koop, #1
Well, FERC JD No. 83-30338, #1 Defense &
Emergency Well, FERC JD No. 83-30335, #3
Defense & Emergency Well, FERC JD No. 83~
30337, #1 Lions recreation Center Well, FERC
JD No. 83-3039.

Take notice tha on June 20, 1985,
Victory Development Company filed
with the Commission pursuant to
§ 275.205 of the Commission's
regulations a petition to reopen and
vacate final well category
determinations under section 102 of the
Natural Gas Policy Act of 1978 (NGPA)
for the wells listed in the caption of this
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notice and to withdraw its applications
for the determinations

Victory states that the wells do not
qualify under section 102 of the NGPA
because they are located within 2.5
miles of a marker well drilled by T.W.
Phillips Gas & Oil Company in the
1940's. victory further states that no gas
has been sold from any of the wells and
therefore no refunds are required.

Any person desiring to be heard or to
protest Victory'a peition should filed a
motion to intervene (18 CFR 385.214) or
protest (18 CFR 385.211) with the
Federal Energy Regulatory Commission.
825 North Capitol Street NW.,
Washington, DC. 20426 within 30 days
after this notice is published in the
Federal Register. All protests filed wiil
be considered by the Commission but
will not make the protestant a party to
the proceeding. Any person wishing to
become a party must file a motion to
intervene.

Kenneth F. Plumb,

Secretary.

[FR Doc. 85-23127 Filed 9-26~85; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. C185-4-000]

Shell OHshore, Inc. and Shell Western
E & P, Inc,; Quarterly Status
Conference

September 24, 1985,

A quarterly status conference is to be
held in the above-captioned docket
pursuant to Commission order of
September 26, 1984, to evaluate whether
the implementation of the special
marketing program is achieving the
Commission's purposes. The conference
will be held at the offices of the
Commission at 825 North Capitol Street,
NE., Washington, D.C. at 2:00 p.m. on
October 1, 1985, All interested persons
and Staff are invited to attend.

Kenpeth F, Plumb,

Secretary.

[FR Doc, 85-23130 Filed 9-26-85; 8:45 am|
BILLING COOE 8717-01-M

Office of Energy Research

Energy Research Advisory Board,
Solar Panel; Open Meeting

Notice is hereby given of the following
meeting:

Name: Solar Panel of the Energy Research
Advisory Board (ERAB),

Date and time: October 10, 1985—8:30 &.m.-
400 p.m.

Place: Department of Energy, 1000
independence Avenue, SW, Room 4A-110,
Washington, DC 20585,

Contact: William L. Woodard, Department
of Energy, Office of Energy Research, 1000
Independence Avenue, SW, Washington, DC
20585, (202) 252~-5767.

Purpose of the Parent Board

To advise the Department of Energy
(DOE) on the overall research and
development condycted in DOE and to
provide long-range guidance in these
areas to the Department.

Purpose of the Panel

The Solar Panel is a subgroup of
ERAB and reports to the parent Board.
The purpose of the Panel is to assess in
more detail the appropriateness of
consolidating the Department’s solar
research activities into fewer field
offices, national laboratories, and
research centers, as was recommended
in the Board's 1982 report, "'Solar Energy
Research and Development: Federal and
Private Sector Roles,”

Tentative Agenda

* Introduction and Discussion of
Charge.
* Program Briefings by Selected DOE

Laboratories Involved in Solar Research,

¢ Informal Discussion.

* Consideration of Draft Letter
Report. 1

» Public Comment (10 minute rule).

Public Participation

The meeting is open to the public.
Written statements may be filed with
the Panel either before or after the
meeting. Members of the public who
wish to make oral statements pertaining
to agenda items should contact William
Woodard at the address or telephone
number listed above. Requests must be
received 5 days prior to the meeting and
reasonable provisions will be made to
include the presentation on the agenda.
The Chairperson of the Panel is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Transcripts

Available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Bullding, 1000 Independence Avenue,
SW, Washington, DC between 9:00 a.m.
and 4:00 p.m., Monday through Friday,
except Federal holidays.

Issued at Washington, DC on September
17, 1965.

Charles E. Cathey,

Deputy Director, Science ond Technology
Affairs Staff, Office of Energy Research,
[FR Doc. 85-23213 Filed 9-26-85: 8:45 am]
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPTS-59733; TSH-FRL 2004-5]

Certain Chemicals Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5{a}(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in EPA statements of the final
rule published in the Federal Register of
May 13, 1983 (48 FR 21722}, In the
Federal Register of November 11, 1984,
(49 FR 46068) (40 CFR 723.250), EPA
published a rule which granted a limited
exemption from certain PMN
requirements for certain types of
polymers. PMNs for such polymers are
reviewed by EPA within 21 days of
receipt. This notice announces receipt of
ten such PMNs and provides a summary
of each.

DATES: Close of Review Period:

Y 85-157 and 85-158, October 8, 1885

Y 85-159, October 7, 19685

Y 85-160, 85-161, 85-162, and 85-163,
October 8, 1985

Y 85-164, 85-165, and 85-166, October 9,
1985.

FOR FURTHER INFORMATION CONTACT:
Wendy Cleland-Hamnett, Chemical
Control Division (TS-794), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-611, 401 M St,
SW., Washington, DC 20460, (202-382~
3725).

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission by the
manufacturer on the exemptions
received by EPA. The complete non-
confidential document is available in the
Public Reading Room E-107 at the above
address between 8:00 a.m. and 4:00 p.m.,
Monday through Friday. excluding legal
holidays. ;

Y 85-157

Manufacturer. Confidential.

Chemical. (G) Polyester of
carbomonocyclic acid and alkylene
glycols.

Use/Production. (S) Industrial
extrusion into textile fiber for apparel
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and home furnishing fabric. Prod. range.
Confidential.

Toxicity Data. No data on the PMN
substance submitted.

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.

Y 85-158

Manufacturer. Confidential.

Chemical. (G) Polyester of
carbomonocyclic ester and alkylene
glycols.

Use/Production. (S) Industrial
extrusion into textile fiber for apparel
and home furnishing fabric. Prod. range.
Confidential.

Toxicity Data, No data on the PMN
substance submitted.

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.

Y 85-159

Manufacturer. Confidential.

Chemical. (G) Dimer acids,
dicarboxylic acid, ethylenediamine,
diamine polyamide resin.

Use/Production. (S) Industrial hot
melt adhesive and is intended for use in
bonding plastics in automobile
applications. Prod. range. Confidential.

Toxicity Data. No data on the PMN
substance submitted.

Exposure, Manufacture: dermal and
inhalation, a total of 4 workers.

Environmental Release/Disposal.
Less than 0.1 kg/batch released to water
and <2 kg/batch to land. Disposal by
sanilary landfill.

Y 85-160
l Manufacturer. S.C. Johnson & Son.
ne,

Chemical. (G) An ammonia/water
soluble random copolymer of buty!
acrylate and acrylic acid.

Use/Production. (G) Used as
component in the manufacture of a
water borne emulsion for water pressure
sensitive adhesives to be used on tapes,
labels and decals. Prod. range.
Confidential,

Toxicity Data. No data submitted.

Exposure. Confidential,

Environmental Release/Disposal.
Confidential. Disposal by POTW.

Y 85-161

: Manufacturer, 8.C. Johnson & Son,
ne.

Chemical. (G) Styrene-acrylate
random emulsion copolymer.

Use/Production. (G) Open, non-
dispersive use. Prod. range,
Confidential.

Toxicity Data. No data submitted.

Exposure, Confidential.

Environmental Release/Disposal.
Confidential. Disposal by POTW.

Y 85-162

Manufacturer. S.C. Johnson & Son,
Inc.
Chemical. (G) Ammonium salt
solution of a terpolymer of styrene,
alpha methyl styrene and acrylic acid.

Use/Production. (G) A resin solution
in the form of ammonium salt for
formulating aqueous gravure inks and
overprint varnishes. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal,
Confidential. Disposal by POTW.

Y 85-163

Manufacturer. S.C. Johnson & Son,
Inc.

Chemical. (G) A terpolymer of 2-
ethylhexyl acrylate, butyl acrylate, and
hydroxyethyl methacrylate.

Use/Production. (G) The material is a
high solids, hydroxyl functional polymer
to be cross linked with isocyanate
functional crosslinkers to be used in
high solids, packaging and laminating
adhesives. Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential, Disposal by POTW.

Y 85-164

Importer. Urethane Concepts Inc.

Chemical. Further clarification needed
before information can be released to
the public files,

Use/Production. (S) Industrial
manufacturing of flexible and rigid
polyurethane foam. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: dermal, a
total of 10-50 workers, up to 8 hrs/da, up
to 240 da/yr.

Environmental Release/Disposal. No
data submitted.

Y 85-165

Importer. Urethane Concepts Inc.

Chemical. Further clarification is
needed before information can be
released to the public files.

Use/Production. (S) Industrial
manufacturing of flexible and rigid
polyurethane foam. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: dermal, a
total of 10-50 workers, up to 8 hrs/da, up
to 240 dafyr.

Environmental Release/Disposal. No
data submitted,

Y 85-166
Importer. Urethane Concepts Inc.

Chemical. Further clarification is
needed before information can be
released to the public files.

Use/Production. (S) Industrial polyol
component in flexible polyurethane
form. Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: dermal, a
total of 10-50 workers, up to 8 hrs/da, up
to 240 da/yr.

Environmental Release/Disposal. No
data submitted.

Dated: September 23, 1085,
Linda A. Travers,

Acting Director, Information Management
Division,

[FR Doc. 85-23113 Filed 9-26-85; 8:45 am]
BILLING CODE €560-50-M

[OPTS-51590; TSH-FRL 2904-7)

Certain Chemicals Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5{a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a permanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in EPA statements of the final
rule published in the Federal Register of
May 13, 1983 (48 FR 21722). This notice
announces receipt of fifty-one PMNs and
provides a summary of each.

DATES: Close of Review Period:

P 85-1479, December 10, 1985

P 85-1439, 85-1440, 85-1441, 85-1442, 85~
1443, 85-1444, 85-1445 and 85-1446,
December 11, 1985

P 85-1447, 85-1448, 85-1449, 85-1450, 85~
1451, 85-1452, and 85-1453, December
14, 1985

P 85-1454, 85-1455, 85-1456, 85-1457, 85—
1458, 85-1459, 85-1460, 85-1461, 85~
1462, 85-1463, 85-1464, 85-1465, 85~
14686, and 85-1467, December 15, 1985

P 85-1468, 85-1469, 85-1470, 85-1471, 85-
1472, 85-1473, 85-1474, B5-1475, 85~
1476, 85-1477, 85-1478, and 85-1480,
December 16, 1985

P 85-1481, 85-1482, 85-1483, 85-1484, 85~
1485, 85-1486, 85-1487, 85-1488, and
85-1489, December 17, 1985

Written comments by:

P 85-1479, November 10, 1985

P 85-1439, 85-1440, 85-1441, 85-1442, 85—
1443, 85-1444, 85-1445, and 85-14486,
November 11, 1985
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P 85-1447, 85-1448, B5-1449, 85-1450, 85~
1451, 85-1452, and 85-1453, November
14, 1985

P 85-1454, 85-1455, 85-1456, 85-1457, 85—
1458, 85-1459, 85-1460, 85-1461, 85~
1462, 85-1463, 85-1464, B5-1465, 85~
1466, and 85-1467, November 15, 1985

P 85-1468, 85-1469, 85-1470, 85-1471, 85~
1472, 85-1473, 85-1474, 85-1475, 85~
1476, 85-1477, 851478, and 85-1480,
November 16, 1985

P 85-1481, 85-1482, 85-1483, 85-1484, 85~
1485, 85~1486, 851487, 85-1488, and
85-1489, November 17, 1985

ADDRESS: Written comments, identified

by the document control number

*[OPTS-51590]" and the specific PMN

number should be sent to: Document

Control Officer (TS-793), Chemical

Information Branch, Information

Management Division, Office of Toxic

Substance, Environmental Protection

Agency, Rm. E-201, 401 M St., SW,

Washington, DC 20460, (202) 382-3532.

FOR FURTHER INFORMATION CONTACT:

Wendy Cleland-Hamnett,

Premanufacture Notice Management

Branch, Chemical Control Division (TS-

794), Office of Toxic Substances,

Environmental Protection Agency, Rm.

E-611, 401 M St., SW., Washington, DC

204860, (202) 382-3725.

SUPPLEMENTARY INFORMATION: The

following notice contains information

extracted from the non-confidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete non-confidential
document is available in the Public

Reading Room E-107 at the above

address.

P 85-1439

Manufacturer. The Dow Chemical
Company.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Production. (G) Solvent. Prod.
range. Confidential,

Toxicity Data. Acute oral: >4,000 mg/
kg: Acute oral: > 2,000 mg/kg: Irritation:
Skin—Moderate to severe; Eye—
Moderate to severe.

Exposure. Manufacture: dermal.

Environmental Release/Disposal.
Release to air and water Disposal by
incineration, on-site industrial waste
treatment plant and navigable
waterway after treatment.

P 85-1440

Manufacturer, Lilly Industrial
Coatings, Inc.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Production. (G) Industrial liguid
paints. Prod. range. 36,000-63,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: a total of 28 workers, up to
12 hrs/da, up to 24 da/yr.

Environmental Release/Disposal.
Less than 1 to 15 kg/batch released to
air. Disposal by publicly owned
treatment works (POTW) and
incineration.

P 85-1441

Importer. Marubeni America
Corporation.

Chemical. (S) Pyridinium,1,1-
[sulfonylbis[3,1-phenyleneimino[6-{[3-
[{3-carboxy-4,5-dihydro-5-0x0-1-(4-
sulfophenyl)-1H-pyrazol-4-yl]azo)-4-
sulfphenyljamino}-1,3.5-triazine-4,2-
diyl]]bis [3-carboxy-, dihydroxide,
tetrasodium salt.

Use/Import. {S) Dye for cellulosic
fibers. Import range. 10,000 kg/yr.

Toxicity Data. Acute oral: > 5,000
kg: Inhalation: Ames test: Negative; TLm
48 hours (Orange medaka): > 1,000 parts
per million (ppm).

Exposure. Processing: dermal.

Environmental Release/Disposal. No
data submitted.

P 85-1442

Imparter. Marubeni America
Corporation:

Chemical. (S) Bonzoic acid, 2,5-bis|[[4-
[{4-[(4.8-disulfo-2-naphthalenyl) azo}-3
methylphenyljamino]-6-(4-morpholinyl)-
l.al.s-triazin-zyl]amino]-. pentasodium
salt.

Use/Import. (S) Dye for cellulosic
fibers. Import range. 10,000 kg/yr.

Toxicity Data: Acute oral: > 5,000 mg/
kg: Ames test: Negative; TLm 48 hours
{Orange medaka): > 1,000 ppm.

Exposure: Processing: dermal.

Environmental Release/Disposal. No
data submitted.

P 85-1443

Importer. Marubeni America
Corporation.

Chemical. (S) Chromate (7-) bis[1-[4-
[{3-{acetylamino]-4-[(4,8-disulfo-2-
naphthalenyl}azo]phenyl]aminc]-6-{[6-
[(2-carboxyphenyljazo]-5-hydroxy-7-
sulfo-2-naphthalenyl]amino}-1,3,5-
triazin-2-yl]-3-carboxypyridiniumato(6-
)}~ heptasodium, dihydrate.

Use/Import. (S) Dye for cellulosic
fibers. Import range. 10,000 kg/yr.

Toxicity Data: Acute oral: >5,000 mg/
kg; Ames test: Negative; TLm 48 hours
(Orange medaka): >1,000 ppm.

Exposure: Processing: dermal.

Environmental Release/Disposal. No
data submitted.

P 85-1444

Importer, Marubeni America
Corporation.

Chemical. (S) 2.7-
Naphthalenedisulfonic acid, 5-[[4-chloro-
6-[(2-sulfoethyl)amino}-1.3,5-triazin-2-
ylJamino]-4-hydroxy-3-{(2-
sulfophenyl)azo}-, tetrasodium salt.

Use/Import. (S) Dye for cellulosic
fibers. Import range. 10,000 kg/yr.

Toxicity Data: Acute oral: > 5,000 mg/
kg: Ames test: Negative; TLm 48 hours
{Orange medaka): >1,000 ppm.

Exposure: Processing: dermal.

Environmental Release/Disposal, No
data submitted.

P 85-1445

Manufacturer. Confidential.

Chemical. (G) Urethane-modified
polyester-acrylic copolymer.

Use/Production. (S) Site-limited and
industrial resin used in automotive
painL Prod. range. 70,000-210,000 kg/yr.

Toxicity Data: No data submitted.

Exposure: Manufacture and
processing: dermal and inhalation, a
total of 8 waorkers, up to 0.5 hrs/da, up to
250 dafyr.

Environmental Release/Disposal. 0.2
to 180 kg/batch of resin and 0.2 to 1 kg/
batch of paint released. Disposal by
landfill,

P 85-1446

Manufacturer: Miranol Chemical
Company, Inc.

Chemical. Further clarification needed
before information can be released to
public files.

Use/Production. (S) Heavy-duty
concentrated alkaline cleaners,
vibratory barrel cleaning, polishing and
solvent emulsion cleaners for industrial,
commercial and consumer use. Prod,
range. 30,000-100,000 kg/yr.

Toxicity Data: No data submitted.

Exposure: Manufacture: a total of 5
workers, up to 2 hrs/da, up to 7 da/yr.

Environmental Release/Disposal. 4
kg/batch released to water. Disposal by
POTW,

P 85-1447

Manufacturer: Confidential.

Chemical. (S) Polymer of methyl
methacrylate, ethyl acrylate and 2-
hydroxy ethyl acrylate.

Use/Production. (G) Used in an open
system. Prod. range. 20,000-32,000 kg/yr.

Toxicity Data: No data submitted.

Exposure: Manufacture dermal, a total
of 6 workers, up to 1 hr/da, up to 20 da/
yT.
Environmental Release/Disposal.
Minimal release to air. Disposal by
licensed landfill.

P 85-1448

Manufacturer: Ashland Chemical
Company.
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Chemical. Further clarification needed
before information can be released to
public files.

Use/Production. (G) Adhesive
component/open, non-dispersive use.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 6 workers,
up to 2 hrs/da, up to 50 da/yr.

Environmental Release/Disposal.
Release to land. Disposal b:
incineration or secure landfill.

P 85-1449

Manufacturer. Confidential.

Chemical. (G) Polymer of
bisanhydride of Bisphenol-A, aliphatic
diamine and an aromatic diamine.

Use/Production, (S) Electronics/
appliances and transportation for
industrial, commercial and consumer
use, Prod. range. 200,000-800,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture: dermal, a
total of 24 workers, up to 8 hrs/da. up to
100 da fyr.

Environmental Release/Disposal.
Trace to 5 kg/batch released to land.
Disposal by POTW and navigable
waterway,

P85-1450

Manufacturer. Confidential.

Chemical. (S) Ethylene glycol
benzoate trialkylacetate with carbon
numbers Cy3~Ciy.

Use/Production. (G) Plasticizer for
polyvinyl chloride. Prod. range.
Confidential.

Toxicity Data. No data on the PMN
substance submitted.

Exposure. Manufacture: dermal.

Environmental Release/Disposal.
Release to air, water and land, Disposal
by secondary biological treatment.

P 85-1451

Manufacturer. Quality Chemicals, Inc.
Chemical. (S) 2,2", 4-tris-(2-
chlorophenyl}-s-(3.4»dimethoxyphcnyl)-
4', 5"-diphenyl-1,1* bi-1H-imidazole.
Use/Production. (S) Site-limited
photographic chemical. Prod. range.
5.000-8,000 kg/yr.
Toxicity Data. No data submitted.
Exposure. Manufacture: dermal, a
total of 6 workers, up to 8 hrs/da, up to 8
da/yr,
Environmental Release/Disposal. 1 to
gktg{‘ bat'ch im(:iinera!ed and 3 to 5 kg/
atch released to . Di
POTVO, sewer, Disposal by
P 85-1452

Manu]_‘actumn Confidential.
Chemical. Further clarification needed

before information can be released to
the public files.

Use/Production. (G) Cross linker in
resinous systems, Prod. range.
Confidential.

Toxicity Dato. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential.

P 85-1453

Manufacturer. Confidential.

Chemical. Further clarification needad
before information can be released to
the public files.

Use/Production. (G) Cross linker in
resinous systems. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure, Confidential.

Environmental Release/Disposal.
Confidential.

P 85-1454

Manufacturer. Confidential,

Chemical. (G) Polyurea polyurethane
polymer.

Use/Production. (G) Paint additive.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Releass/Disposal.
Confidential.

P 85-1455

Manufacturer. Confidential.

Chemical. (G) Fatty polyol.

Use/Import. (G) Chemical
intermedijate for coatings, elastomers,
adhesives and foams. Import ronge.
Confidential.

Toxicity Data. Acute oral: 5.0 g/kg;
Acute dermal: 2.0 g/kg; Irritation: Skin—
Non-irritant; Eya—Non-irritant.

Exposure, Use: dermal.

Environmental Release/Dispasal.
Disposal by landfill.

P 85-1456

Importer. Confidential.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Dye. Import range.
Confidential.

Toxicity Data. No data on the PMN
substance submitted.

Exposure. Use: dermal, up to 2-3 hrs/
da, up to 2da/wk.

Environmental Release/Disposal. No
data submitted.

P 85-1457

Manufacturer. E. 1. du Pont de
Nemours & Company, Inc,

Chemical. (G) Aliphatic ammonium
salt of substituted aromatic acid.

Use/Production. (G) Contained use,
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 12
workers.

Environmental Release/Disposal.
Confidential. Disposal by incineration.

P 85-1458

Manufacturer. E. 1. du Pont de
Nemours & Company, Ine.

Chemical. (G) Acrylic polymer
containing aromatic carboxyesters.

Use/Production. (G) Open, non-
dispersive use. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 8 workers.

Environmental Release/Disposal.
Release to land. Disposal by
incineration.
P 85-1459

Manufacturer. E. 1. du Pont de
Nemours & Company, Inc.

Chemical. (G) Acrylic polymer
containing aromatic carboxyesters,

Use/Production. (G) Open, non-
dispersive use. Prod. range.
Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 9 workers.

Environmental Release/Disposal.
Release to land. Disposal by
incineration and landfill.

P 85-1460

Manufecturer. Confidential.
Chemical. (S) Polymer of bis-(4-
phenoxyphenyl) methanone and 1,4-
benzenedicarbonyl dichloride.
Use/Production. (S) Thermoplastie
engineering resin for extrusion of fiber,
film, wire and cable insulation, tubing
and other profiles, molding of
connectors, valves seats, seals, crimp
devices, and other molded shapes for
industrial, commercial and consumer
use. Prod. range. Confidential.
Toxicity Data. No data submitted.
Exposure. Confidential.
Environmental Release/Disposal.
Confidential. Disposal by POTW.

P 85-1461

Manufacturer. Confidential.

Chemical. (S) Bis{4-phenoxyphenyl)
methanone.

Use/Production. (S) Site-limited and
industrial monomer for the production of
aromatic polyketones. Prod. range.
Confidential,

Toxicity Data. No data on the PMN
substance submitted.

Exposure, Confidential,

Environmental Release/Disposal. No
release.
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P 85-1462 Lcyanophenylureido)aryl substituted P 85-1470
Importer. Confidential. exanamide. A Manufacturer. The Dow Chemical
Chemical. Further clarification needed ~ Use/Production. (G) Contained use in - company,

before information can be released to
the public files.

Use/Import, (S) Industrial production
of urethane-elastomer articles. Import
range. Confidential.

Toxicity Data. No data submitted,

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.

P 85-1463

Importer. Confidential.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial production
or urethane-elastomer articles. Import
range. 2,000-5,000 kg/yr.

Toxicity Data. No data submitted,

Exposure, No data submitted.

Environmental Release/Disposal. No
data submitted.

P 85-1464

Imparter, Ciba-Geigy Corporation.

Chemical. (G) Substituted pyrazol azo
benzene sulfonic acid.

Use/Import. }G} Textile dye. Import
range. 4,700 kg/yr.

Toxicity Data. Acute oral: 2,404 mg/
kg: Irritation: Skin—Moderate; Eye—
Slight; BOD 5: 130 mg/g0 »: Waste
treatment plant bacteria: >3,000 mg/l;
Inhalation: TL so (Trout): 175 mg/L:
Aénes test: Negative; COD: 1,064 mg/
8V 2.

Exposure. Processing: inhalation, a
total of 2 workers, up to 0.5 hr/da, up to
2 da/yr.

Environmental Release/Disposal. 0.3
Kg/batch released to water. Disposal by
navigable waterway.

P 85-1465

Manufacturer. Confidential.

Chemical. (G) (Dialkylamino,
alkyl)aryl and N-(alkysulfonyl amino
and halo)pheny! substituted
oxopentanamide.

Use/Production. (G) Contained use in
an article. Prod. range. 3,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: a total of 92 workers, up to
1.2 hrs/da, up to 7 da/yr.

Environmental Release/Disposal.
Less than 0,07 ppm/baltch released to
water. Less than 8 to > 20 kg/batch
incinerated with disposal by navigable
waterway.

P 85-1466

Manufacturer. Confidential.
Chemical. (G) (Dialkyl)phenoxy, [N-
dialkylamino and alkyl)aryl and

article. Prod. range. 600 kg/yr.

Toxicity Data. No data on the PMN
substance submitted.

Exposure. Manufacture and
processing: dermal and inhalation, a
total of 88 workers, up to 1.5 hrs/da, up
to 5 da/yr.

Environmental Release/Disposal,
Less than 0,02 ppm/batch released to
water. Less than 2 to >6 kg/batch
incinerated with disposal by navigable
walerway.

P 85-1467

Manufacturer. Product Research &
Chemical Corporation.

Chemical. (S) Polymer of Spenkel P49~
A6-60 and diethy! toluene diamine,

Use/Production. (S) Industrial
polyurethane elastomer curing agent.
Prod. range. 14,000-25,000 kg/yr.

Toxicity Data. No data on the PMN
substance submitted.

Exposure, Manufacture: dermal, a
total of 20 workers, up to 3.0 hrs/da, up
to 70 da/yr.

Environmental Release/Disposal. 2
kg/batch released to land. Disposal by
approved landfill.

P 85-1468

Manufacturer. The Dow Chemical
Company.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Production. (S) Commercial
coatings. Prod. range. Confidential.

Toxicity Data. Acute oral: > 2,000 g/
kg: Acute dermal: > 2,000 mg/kg;
Irritation: Skin—Non-irritant; Eye—Non-
irritant;

Exposure. Manufacture: dermal,

Environmental Release/Disposal.
Less than 1 to >35 kg/batch released to
air and land. Disposal by incineration
and landfill.

P 85-1469

Manufacturer. The Dow Chemical
Company.

Chemical. Further clarification needed
before information can be released to
the public files,

Use/Production. (S) Commercial
coatings. Prod. range. Confidential.

Toxicity Data. Acute oral: >2,000 g/
kg Acute dermal: > 2,000 mg/kg:
Irritation: Skin—Non-irritant; Eye—Non-
irritant,

Exposure. Manufacture: dermal.

Environmental Release/Disposal.
Less than 1 to > 5 kg/batch released to
air and land. Disposal by incineration
and landfill.

Chemical. (G) Methylene diphenylene
diisocyanate polyol prepolymer.

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range, Confidential.

Toxicity Data. No data submitted,

Exposure. dermal and inhalation.

Environmental Release/Disposal.
Less than 1 kg/batch released to air.
Disposal by incineration.

P 85-1471

Manufacturer, The Dow Chemical
Company.

Chemical. (G) Methylene diphenylene
diisocyanate polyol prepolymer,

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential.

Toxicity Data, No data submitted.

Exposure. Manufacturer: dermal and
inhalation.

Environmental Release/Disposal.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1472

Manufacturer. The Dow Chemical
Company,

Chemical. (G)Methylene diphenylene
diisocyanate polyol prepolymer,

Use/Production. (S) Polyurethane
elastomers for industrial components,
Prod. range. Confidential.

Toxicity Data. No data submitied,

Exposure. Manufacturer: dermal and
inhalation.

Environmental Release/Disposal.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1473

Manufacturer. The Dow Chemical
Company.

Chemical. (G) Methylene diphenylene
diisocyanate polyol prepolymer.

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacturer: dermal and
inhalation.

Environmental Re!oase/Disposa‘f.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1474

Manufacturer. The Dow Chemical
Company.

Chemical. (G) Polyumeric
diisocyanate polyol prepolymer.

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential,

Toxicity Data. No data submitted.
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Exposure. Manufacturer: dermal and
inhalation,

Enviranmental Release/Disposal.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1475

Manufacturer. The Dow Chemical
Company.

Chemical. (G) Methylene diphenylene
diisocyanate polyol prepolymer.,

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacturer: dermal and
inhalation.

Environmental Release/Disposal.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1478

Manufacturer. The Dow Chemical
Company.

Chemical. (G) Methylene diphenylene
diisocyanate polyol prepolymer.

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacturer: dermal and
inhalation.

Environmental Release/Disposal.
Less than 1 kb/batch released to air.
Disposal by incineration.

P 85-1477

Manufacturer. The Dow Chemical
Company.

Chemical, (G} Methylene diphenylene
diisocyanate polyol prepolymer.

Use/Production. (S) Polyurethane
elastomers for industrial components.
Prod. range. Confidential. ;

Toxicity Data. No data submitted.

Exposure, Manufacture: dermal and
inhalation.

Environmental Release/Disposal.
Less than 1 kg/batch released to air.
Disposal by incineration.

P 85-1478

Manufacturer. The Dow Chemical
Company.
Chemical. (G) Acyelic polymaine.
'se/Production. (S) !ndus¥rtal
chemical intermediate. Prod. range.
Confidential.

Toxicity Data. Acute orak: Between
500-1,000 mg/kg; Irritation: Skin—
Irritant.

I:prqsure. Manufacture: dermal.

Environmental Release/Disposal.
Rel_ease 10 air, water and land. Disposal
by incineration, landfill and navigable
waterway after treatment.

P 85-1479
Manufacturer. Confidential.

Chemical. (G) Mixed alkyl phosphate
ester, :
Use/Production. (G) An additive used
in the energy production industry. Prod.
range. Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacturer: dermal, a
total of 1 worker, up to 3-4 hrs/da.

Environmental Release/Dispasal. 25
kg/da released.

P 85-1480

Manufacturer. Condidential.

Chemical. (G) Substituted
bis{phenyl}isobenzofuranone.

Use/Production. (G) Captive
intermediate used in manufacturing a
minor component for paper coatings.
Prod. range. Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Dispasal.
Confidential. Disposal by POTW

P 85-1481

Importer. Urethane Concepts, Inc.

Chemical. (G) Polyether triol.

Use/Import. (S) Industrial polyol
component in rigid polyurethane foam.
Import range. Confidential.

Toxicity Data. No data submitted.

Exposure, Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Environmental Release/Disposal. No
data submitted

P 85-1482

Importer. Urethane Concepts, Inc.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial viscosity
aid in polyurethane foam and polyol in
polyurethane elastomer production.
Import range. Confidential.

Toxicity Data. No data submitted.

Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Environmental Release/Disposal. No
data submitted.

P 85-1483

Importer. Urethane Concepts, Inc.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Manufacturing of
flexible and rigid polyurethane foam.
Import range. Confidential.

Toxicity Dota. No data submitted.

Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Enviranmentel! Release/Disposal. No
data submitted.

P 85-1484
Importer. Urethane Concepts, Inc.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial viscosity
cutter in spray foam formultion. Import
range. Confidential.

Toxicity Dato, No data submitted.

Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 dafyr.

Environmental Release/Disposal. No
data submitted,

P-1485

Importer. Urethane Concepts, Inc.

Chemical. Further clarification needed
before information can be released to
public files.

Use/Import. (S) Industrial additive for
flame laminable flexible polyether foam.
Import range. Confidential.

Toxicity Data. No data submitted.

Exposure. Processing: dermal, a tatal
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Environmental Release/Disposal. No
data submitted.

P 85-1486

Importer. Urethane Concepts, Ine.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial flame
retardant additive in rigid foam
manufacture. Import range. Confidential.

Toxicity Data. No data submitted.

Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 dafyr,

Environmental Release/Disposal. No
data submitted.

P 85-1487

Importer. Urethane Concepts, Inc.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial polyol
component in rigid polyurethane foam.
Import range. Confidential.

Toxicity Data. No data submitted.

Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Environmental Release/Disposal. No
data submitted.

85-1488

Importer. Urethane Concepts, Ine.

Chemical. Further clarification needed
before information can be released to
the public files.

Use/Import. (S) Industrial polyol
component in rigid polyurethane foam.
Import range. Confidential.

Toxicity Data. No data submitted.
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Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 da/yr.

Environmental Release/Disposal. No
data submitted.

P 85-1489

Importer. Urethane Concepts, Inc.
Chemical. (G) Polyether triol.
Use/Import. (S) Industrial polyol
component in rigid polyurethane foam.
Import range. Confidential.
Toxicity Data. No data submitted.
Exposure. Processing: dermal, a total
of 10-50 workers, up to 8 hrs/da, up to
240 dafyr.
Environmental Release/Disposal. No
data submitted.
Dated: September 23, 1985,
Linda A. Travers,
Acting Director, Information Management
Division.
[FR Doc. 85-23115 Filed 9-26-85; 8:45)
BILUING 6550-50-M

{OPP-30081B; PH-FRL 2004-4]
Cypermethrin; Extension of
Conditional Registration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

suMMARY: This notice amends the
conditional registrations, pursuant to
section 3(c)(7)(C) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), for products containing the
synthetic pyrethroid cypermethrin for
use on cotton to control various cotton
insects. The Agency has determined that
the benefits of use will outweight the
risks during the period of the extension
of the conditional registration and that
the extension is in the public interest.
EFFECTIVE DATE: September 27, 1985.
ADDRESS: Written comments may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Room
3708, 401 M Street SW., Washington,
D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
George T. LaRocca, Product Manager
(PM) 15, Registration Division,
Environmental Protection Agency, 401
M Street SW., Washington, D.C. 20460
Office location and telephone number:
Rm. 207, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202 (703-
557-2690).
SUPPLEMENTARY INFORMATION: In the
Federal Register on January 9, 1985 (50
FR 1112), EPA announced its decision to
extend ICI Americas, Inc. (ICI), and
FMC Corp. (FMC) conditional
registrations of products containing the
synthetic pyrethroid active ingredient

(%) alpha-cyano(3-
phenoxyphenyl)methyl(%)-cis, trans-3-
(2.2-dichloroethenyl)-2.2-
dimethyleyclopropanecarboxylate
(cypermethrin) for use on cotton to
control various cotton insects, for a
period which extended to December 31,
1986, to allow time for the submission
and evaluation of a full field study (due
in April 1986). That document set forth
EPA’s evaluation of the data that had
been submitted, the product's regulatory
history, and other facts about
cypermethrin.

In order to obtain the necessary data,
ICI and FMC had conducted a 1-year
baseline study on a proposed test site in
1984 in the State of Maryland. On May
10, 1985, ICI was issued an experimental
use permit (EUP) to allow for further
testing in the State of Maryland. The
State of Maryland Department of
Agriculture denied ICI's request for
further testing of cypermethrin in
Maryland until the safe use of
cypermethrin can be demonstrated to
the satisfaction of the State Secretary of
Agriculture. The action by the State of
Maryland precipitates the need for
initiating a new study (including
baseline data), making it impossible to
meet the previous deadline of April
1986. On June 12, 1985 and June 14, 1985,
ICI and FMC, respectively, submitted a
letter to the Agency requesting an
extension of time to December 31, 1988,
for submittal of the field-monitoring
study.

To further support the request for an
extension of time, on July 1, 1985, ICI
submitted a letter to EPA with
justification for the time periods
requested and a letter from the State of
Alabama giving ICI permission to
conduct the full field study in the State
of Alabama.

Based on the information submitted
by ICI and FMC and all available data,
the Agency has determined that the
requested extensions are proper for
consideration under FIFRA section
3(c)(7)(C). Therefore, EPA concluded
that the expiration date for the
registrations should be extended to
December 1, 1988, to allow time for the
submission and evaluation of the full
field study and an EPA decision whether
the products may be registered under
FIFRA section 3(c)(5).

EPA concluded that use of
cypermethrin will not cause
unreasonable adverse effects to the
environment during the period of
conditional registration, and the Agency
finds that to extend the conditional
registration of cypermethrin is in the
public interest.

In accordance with section 3(c)(2) of
FIFRA, a copy of the approval label and

the list of data references used to
support the continued conditional
registration are available for public
inspection in the office of the Product
Manager listed above. The data and
other scientific information used to
support registration, except for the
material specifically protected by
section 10 of FIFRA, are available for
public inspection in the Program
Management and Support Division (TS-
769C), Office of Pesticide Programs,
Environmental Protection Agency, Rm.
236, CM#2, Arlington, VA 22202.
Request for data must be made in
accordance with the provisions of the
Freedom of Information Act and must be
addressed to the Freedom of
Information Office (A-101), 401 M Street
SW., Washington, D.C. 20460. Such
requests should identify the product
names and registration number{s) and
specify the data or information desired.

Dated: September 17, 1985,
Steven Schatzow,
Director, Office of Pesticide Programs.
[FR Doc. 85-23114 Filed 9-26-85; 8:45 am]
BILLING CODE €580-SD-M

[ER-FRL-2903-5]

Environmental Impact Statements;
Availablility

Responsible agency: Office of Federal
Activities, General Information (202)
382-5073 or (202) 382-5075. Availability
of Environmental Impact Statements
filed September 186, 1985 through
September 20, 1985 pursuant to 40 CFR
1506.9,

EIS No. 850395, Final, BLM, ID, NV,
Jarbidge Resource Area, Resource
Management Plan and Wilderness
Designation, Due: October 28, 1985,
Contact: Ted Milesnick (208) 334-1582.

EIS No. 850396, Final, FHW, MI, M-
44/East Beltline Avenue Reconstruction,
1-96 to Plainfield Avenue, Kent County,
Due: October 28, 1985, Contacl: Ken
Barkema (517) 377-1852.

EIS No. 850397, Final, COE, TX,
Wright Patman Lake and Dam (Formerly
Texarkana Lake), Operation and
Maintenance, Sulphur River, Bowie,
Cass, Morris, Titus and Red River
Counties, Due: October 28, 1985,
Contact: Joe Paxton (817) 334-2095.

EIS No. 850398, Final, IBR, 8D, Lake
Andes-Wagner Unit, Water Resource
Project, Pick-Sloan Missouri Basin
Program, Approval, Lake Francis Case,
Missouri River, Charles Mix Co. Due:
October 28, 1985, Contact: John Lawson
(406) 657-6164.

EIS No. 850399, Final, FHW, TX, US
183 Upgrading. TX-71 to Ranch to
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Market Road 620, Travis and
Williamson Counties, Due: October 28,
1985, Contact: Gamaliel E. Olvera (512)
482-5966.

EIS No. 850400, Final, FHW, NC,
Benjamin Parkway Extension, Benjamin
Parkway to Airport Parkway, Guilford
County, Due: October 28, 1985, Contact:
Kenneth Bellamy (919) 755-4348.

EIS No. 850401, Final, SCS, MO, Big
Creek-Hurricane Creek Watershed
Protection and Flood Prevention Plan,
Carroll and Livingston Cos,, Due:
October 28, 1985, Contact: Paul Lerson
(314) 875-5214.

EIS No. 850402, Draft, BLM, WY, MT,
ND, SD, Bairoil/Dakota Carbon Dioxide
Projects, Approval, R~-O-W Grants and
Issuance of Permits, November 12, 1985,
Contact: Janis VanWyhe (303) 236-1080.

EIS No. 850403, Draft, COE, OR, West
Hayden Island Marine Industrial Park
Development, Section 10 and 404
Permits, Multnomah County, Due:
November 12, 1985, Contact: David
Kurkoski (503) 221-6094,

EIS No. 850404, Final, AFS, MS,
Mississippi National Forests, Land and
Resource Management Plan, Due:
October 28, 1985, Contact: John Alcock
(404) 881-4177.

EIS No. 850405, Final, UMT, IL,
Chicago Southwest Corridor Transit
Improvements, Cook County, Due:
October 28, 1885, Contact: James Ryan
(202) 426-9271,

EIS No, 850408, Final, EPA, MD,
Parkway Wastewater Treatment
Facilities Upgrading, Grant, Prince
George's County, Due: October 28, 1985,
Contact: Tom Sienkamp (215) 597-9189.

EIS No. 850407, DSuppl, AFS, IN,
Hoosier Natl. Forest, Land and Resource
Mgmt. Plan, Off-Road Vehicle Policy,
Due: December 27, 1985, Contact: Harold
Godlevske (812) 275-5987.

EIS No. 850408, Final, AFS, IN.
Hoosier Natl, Forest, Land and Resource
Management Plan, Due: October 28,
1985, Contact: Harold Godlevske {812)
275-5987.

[EIS No. 850409, Final, BLM, OR, Two
Rivers Planning Area, Resource Mgmt.
Plan, John Day and Deschutes Rivers,
Due: November 185, 1985, Contact; Brian
Cunninghame (503) 447-4115.

EIS No. 850410, FSuppl, FERC, AK,
Bradley Lake Hydroelectric Project,
Construction and Operation, License,
Kenai Peninsula, Due: October 28, 1985,
Contact: Peter Foo'te (202) 376-9053.

EIS No. 850411, Final, OSM, NM, La
Plata Mine Mining and Transportation
Corridor Plan, Approval and Permit, San
Juan County, Due: October 28, 1985,
Contact: Allen Klein (303) 844-5656.

EIS No. 850412, Draft, BLM, AZ,
Eastern Arizona Grazing Management

Program, Due: December 6, 1985,

Contact: Jerrold Coolidge (602) 428-4040.

Dated: September 24, 1985,
Allan Hirsch,
Director, Office of Federal Activities.
[FR Doc. 85-23197 Filed 9-26-85; 8:45 am]
BILLING CODE §580-53-M

[ER-FRL-2903-6]

Environmental Impact Statements and
Regulations; Availability of EPA.
Comments

Availability of EPA comments
prepared September 9, 1985 through
September 13, 1985 pursuant to the
Environmental Review Process (ERP)
under section 309 of the Clean Air Act
and section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 382-5075/78. An
explanation of the ratings assigned to
draft environmental impact statements
(EISs) was published in FR dated
October 19, 1984 (49 FR 41108).

Draft EiSs

ERP No. D-CDB-C89023-NY, Rating
LO, Rochester Science Park
Development, Expansion and
Replacement, CDBG, NY. Summary:
EPA stated that it has no objections to
the project as proposed. EPA did
recommend that Alter. B be selected as
the preferred alternative, although EPA
believes that either alternative would
not create significant adverse
environmental impacts. Mitigation
measures, as proposed, would provide
adequate safeguards for the protection
of the environment.

ERP No. D-COE~G36030-LA, Rating
EC1, Aloha—Rigolette Area Agriculture
Flood Control Plan, expressed
environmental concerns with the
proposed action as described. EPA is
not opposed to the implementation of
the flood damage reduction features of
the preferred action; however, EPA
believes the inclusion of the no
development easements in the plan
would significantly reduce the potential
for increased flooding loss to life and
human resources, substantially increase
the overall environmental benefits, and
clearly establish a reliable mechanism
to protect and preserve the remaining
bottomland hardwoods in the project
area. EPA, therefore, supports Plan 19C
and recommends that it be selected as
the preferred action.

ERP No. D-FHW-D40209-PA, Rating
EC2, 1-95 Completion, Between
Benjamin Franklin and Walt Whitman
Bridges, Right-of-Way Improvements,

PA. Summary: EPA's review of the DEIS
identified a number of environmental
concerns and found an incomplete
discussion of the alternatives and their
benefit/cost ratios. EPA suggested a
supplement to the DEIS with a more
detailed discussion of the alternatives.

ERP No. D-FHW-L40148-OR. Rating
EC2, 185th Ave. Improvements, Rock
Creek Blvd. to Tualatin Valley Hwy., 404
Permit, OR. Summary: EPA’s review
indicated that the project could have
significant traffic noise impacts and
requested that additional noise levels
estimates and mitigation measures be
included in the FEIS. Growth induced
nonpoint source water pollution impacts
were also requested to be evaluation.
Park, Old Wickford, Naval Gardens, and
Gould Island, Disposal of Surplus Gov't
Property, RL. Summary: EPA requested
that the Supplemental Final EIS identify
the toxic and hazardous waste sites on
Gould Island, address a schedule for
clean up, and a commitment to conduct
the approved remedial action. EPA also
recommended that the negotiated sale
for the Hoskins Park Housing Area
include conditions such as conservation
easements to protect surrounding
wetlands; cite the federal, state and
local laws, and ordinances in place to
protect the wetlands; and, require that
the Hoskins Park pumping facility be
operational before occupany of the
development.

ERP No. RD-NHT-A52159-00, Rating
LO, 1986 Model Year Passenger Cars,
Corporate Average Fuel Economy Stds.
Summary: While agreeing with the
conclusion that the proposed action
should have little impact on air quality,
EPA suggested that additional data that
supports the conclusion be included in
the Final EIS.

Final EISs

ERP No. F-AFS-E65028-SC, Sumter
Nat'l Forest, Land and Resource Mgmt.
Plan, SC. Summary: EPA's concerns
expressed in its comments on the DEIS
have been adequately addressed in the
Final EIS.

ERP No. F-FHW-D40195-DC,
Whitehurst Freeway/US 29 Corridor
Modifications, Improvement or
Replacement, Washington, DC.
Summary; EPA's review found the FEIS
to eliminate all previous concerns and
there are now no objections to the
project implementation. Construction,
Cairo Bridge to Reelfoot Lake, 404
Permit, KY. Summary: EPA requested
that additional information be presented
concerning possible water quality/
wetland impacts before the Federal
Highway Adminsitration completes the
Record of Decision. {
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ERP No. F-FHW-F40216-IL, Lake
Front Hwy./FAP 437 Construction, IL
Tri-State Tollway/I-84 to Grand Ave./
1L-132, 404 Permit, IL. Summary: EPA's
review of the FEIS did not identify any
significant environmental impacts
requiring changes to the proposed
project.

ERP No. F-FHW-K40104-CA, CA-55/
Newport Blvd. Improvement, CA-1/
Pscific Coast Hwy. to US 73/Corona Del
Mar Freeway, 404 Permit, CA. Summary:
The FEIS adequately responded to
EPA's comments made on the DEIS.

ERP No. F-FHIW-K40124-CA, 1-5/
Santa Ana Freeway and CA-55/
Newport-Costa Mesa Freeway
Improvements, I-5 and I-55 Interchange
Reconstruction, CA-22 to 1-405, CA.
Summary: The DEIS adequately
responded to EPA comments on the
DEIS.

ERP No. F-FHW-140133-OR, Murray
Blvd. Widening, Sunset Hwy./US 26 to
Jenkins Rd., Improvements, Right-of-
Way Acquisition, OR. Summary: EPA
made no formal comments. EPA
reviewed the FEIS and found the project
to be satisfactory.

ERP No. F-SFW-1.64028-AK, Alaska
Peninsular Nat'l Wildlife Refuge Mgmt.,
Comprehensive Conservation Plan and
Wilderness Designation, AK. Summary:
EPA made no formal comments. EPA
reviewed the FEIS and fond the project
to be satisfactory.

Dated: Septemer 24, 1985,
Allan Hirsch,
Director, Offive of Federal Activities.
[FR Doc, 85-23188 Filed 9-26-85: 8:45 am)
BILLING CODE 8580-50-M

FEDERAL HOME LOAN BANK BOARD

Glen Ellyn Savings & Loan
Association, Glen Ellyn, IL;
Appointment of Receiver

Notice is hereby given that pursuant
to the authority contained in section
406(c)(1)(B] of the National Housing Act,
as amended, 12 U.S.C. 1729(c)(1)(B)
(1982), the Federal Home Loan Bank
Board appointed the Federal Savings
and Loan Insurance Corporation as sole
receiver for Glen Ellyn Savings and
Loan Association, Glen Ellyn, Illinois, on
September 20, 1985.

Dated: September 23, 1985,
Nadine Y. Penn,
Acting Secretary.
[FR Doc. 85-23100 Filed 9-26-85; 8:45 am|
BILLING CODE $720-01-M

FEDERAL RESERVE SYSTEM

Bank of Boston Corporation et al.;
Applications To Engage de Novo In
Permissible Nonbanking Activities

The companies listed in this notice
have filed an application under
§ 225.23{a)(1) of the Board's Regulation
Y (12 CFR 225.23(a)(1)) for the Board's
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a}) to commence or to
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noled, such activities will be conducted
throughout the United States.

Each application is aveilable for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in wriling on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than October 17, 1985,

A. Federal Reserve Bank of Boston
{Richard E. Randall, Vice President) 600
Atlantic Avenue, Boston, Massachusetts
02108:

1. Bank of Boston Corporation,
Boston, Massachusetts; to engage de
novo through its subsidiary. BancBoston
FBC Inc., Boston, Massachusetlts, in data
processing services and management
consulting services to depository
institutions pursuant to § 225.25(b) (7)
and {11), respectively, of Regulation Y.

B. Federal Reserve Bank of New York
(William L. Rutledge, Vice President) 33

Liberty Street, New York, New York
10045:

1. Irving Bank Corporation, New York,
New York; to engage de novo through its
subsidiary, Irving Trust Company
Florida, Miami, Florida, in performing or
carrying on any one or more of the
functions or activities that may be
performed or carried on by a trust
company, including activities of a
fiduciary, investment advisory, agency
or custodial nature, in the manner
authorized by Florida law.

C. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Vice President)
925 Grand Avenue, Kansas City,
Missouri 64198:

1. JR. Monigomery Bancorporation
Lawton, Oklahoma; to engage de novo
through its subsidiary, JRMB Insurance
Company, Lawton, Oklahoma, in acting
as agent with respect to insurance
limited to assuring repayment of the
outstanding balance due on a specific |
extension of credit by a bank holding
company or its subsidiary in the even! of
the death of the debtor, pursuant to
section 4(c)(8)(A) of the AcL.

Board of Governars of the Federal Reserve
System, September 23, 1885,

James McAfee,

Associate Secretary of the Board.

[FR Doc. 85-23178 Filed 9-26-85; 8:45 am|
BILLING CODE 8210-01-M

Pennbancorp et al.; Formations of;
Acquisitions by; and Mergers of Bank
Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842} and
§ 225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act {12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why 8 ‘
written presentation would not suffice i
lieu of & hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.
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Unless otherwise noted, comments
regarding each of these applications
mus!t be received not later than October
18, 1885.

A. Federal Reserve Bank of Cleveland
(Lee S. Adams, Vice President) 1455 East
Sixth Street, Cleveland, Ohio 44101:

1. Pennbancorp, Titusville,
Pennsylvania; lo merge with GNB
Corporation, Uniontown, Pennsylvania.
Comments on this application must be
received not later than October 21, 1985,
Comments on this application must be
received not later than October 21, 1985,

B. Federal Reserve Bank of Chicago
(Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
60690:

1. Rosendale Bancshares, Inc.,
Rosendale, Wisconsin; to become a
bank holding company by acquiring at
least 89.72 percent of the voting shares
of Rosendale State Bank, Rosendale,
Wisconsin.

C. Federal Reserve Bank of Dallas
(Anthony J. Montelaro, Vice President)
400 South Akard Street, Dallas, Texas
75222;

1. Lamar Financial Corporation, Paris,
Texas; to become a bank holding
company by acquiring 80 percent of the
voling shares of Lamar National Bank,
Paris, Texas.

2. Rockdale Baneshares, Ing.,
Rockdale, Texas; to become a bank
holding company by acquiring 100
percent of the voting shares of
Community Bank and Trust, Rockdale,
Texas.

D. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 101 Markel Street, San
Francisco, California 84105;

1. United American Bancorp, Shelton,
Washington; to become a bank holding
company by acquiring 100 percent of the
voting shares of Hood Canal State Bank,
Shelton, Washington. Comments on this
application must be received not later
than October 21, 1985.

Board of Governors of the Federal Reserve
System, September 23, 1985.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 85-23180 Filed 9-26-85; 8:45 am|
BILLING CODE 6210-01-M

Post-Och Kreditbanken, Pkabanken;
Application To Engage de Novo in
Permissible Nonbanking Activities

_The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (12 CFR
225.23(a)(1)) for the Board's approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation

Y (12 CFR 225.21(a)) to commence or o
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissable for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected
to produce benefits to the public, such
as greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices." Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

‘Unless otherswise noted, comments
regarding the application must be’
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than October 16, 1985.

A. Federal Reserve Bank of New York
(William L. Rutledge, Vice President) 33
Liberty Street, New York, New York
10045:

1, Post-Och Kreditbanken, Pkbanken,
Stockholm, Sweden; to engage de novo
through its subsidiary, Pkfinans
International Corporation, Greenwich,
Connecticut, in making, or acquiring, for
its own account or for the account of
others, commercial loans and other
extensions of credit as are made by a
commercial finance, equipment, finance
or factoring company, including infer
alia equipment, inventory and accounts
receivable financing: making leases of
real and personal property that are the
functional equivalent of extensions of
credit; acting as agent, broker or adviser
with respect to such financing and
leasing activities; and servicing loans
and other extensions of credit.

Board of Governors of the Federal Reserve
System, September 23, 1985,

James McAfee,

Associate Secretary of the Board,

[FR Doc. 85-23181 Filed 9-26-85; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Department of Health
and Human Services (HHS} publishes a
list of information collection packages it
has submitted to the Office of
Management and Budget (OMB) for
clearance in compliance with the
Paperwork Reduction Act (44 US.C.
Chapter 35). The following are those
packages submitted to OMB since the
last list was published on September 20,
1985,

Health Care Financing Administration

Subject: Information Collection
Requirements in 42 CFR Parts
405.1202, 1221, 1223, 1228 and 1228—
Conditions of Participation for Home
Health Agencies—HCFA-R-39—
Extension (0938-0365).

Respondents: Businesses or other for-
profit institutions, small businesses or
organizations.

Subject: Medicare Contractor
Administrative Budget and Cost
Reporting System—HCFA-1523/
1524—Revision (0938-0350/0351).

Respondents: Non-profit institutions.

Subject: Home Health Agency Cost
Report—HCFA-1728—Revision (0938
0022).

Respondents: Businesses or other for-
profit institutions.

OMB Desk Officer: Fay S. ludicello.

Public Health Service
Food and Drug Administration

Subject: Infant Feeding Practice Study—
New,

Respondents: Individuals or households.

OMB Desk Officer: Bruce Artim.

Health Resources and Services
Administration

Subject: Health Resources and Services
Administration Competing Training
Grant Application and Supplements—
Revision (0915-0060).

Respondents: Non-profit institutions.

Subject: Health Resources and Services
Administration Noncompeting
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Training Grant Application and

Supplements—Revision (0915-0061).
Respondents: Non-profit institutions.
OMB Desk Officer: Fay S. Iudicello.

Office of the Secretary

Subject: Requirements Contained in
Community Services Block Grant
Legislation—Reinstatement.

Respondents: States and Indian tribes.

OMB Desk Officer: Judy A. McIntosh.

Copies of the above information
collection clearance packages can be
obtained by calling the HHS Reports
Clearance Officer on 202-245-6511.

Written comments and
recommendations for the proposed
information collections should be sent
directly to the appropriate OMB Desk
Officer designated abiove at the
following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
D.C. 20503, Attn: (name of OMB Desk
Officer).

Agency Forms Withdrawn from the
Office of Management and Budget
Clearance Process,

The Department of Health and Human
Services has withdrawn the following
information collection package
previously submitted to OMB for
approval under the Paperwork
Reduction Act.

Public Health Service

Subject: Malaria Survey Among U.S.
Travelers—Reinstatemen} (0920-0154).
Reference: Federal Register/Volume 50,
No. 178/ Page 37437 [Friday,
September 13, 1985.

Dated: September 23, 1085

K. Jacqueline Holz,
Deputy Assistant Secretary for Management
Aanalysis and Systems.

[FR Doc. 85-23106 Filed 9-26-85; 8:45 am)
BILLUING CODE 4150-04-M

Food and Drug Administration
Advisory Committees; Meetings

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: This notice announces
forthcoming meetings of public advisory
committees of the Food and Drug
Administration (FDA). This notice also
summarizes the procedures for the
meetings and methods by which
interested persons may participate in
open public hearings before FDA's
advisory commiltees.

MEETINGS: The following advisory
committee meetings are announced:

Ophthalmic Devices Panel

Date, time, and place. October 17 and
18, 9 a.m., Auditorium, 200 Independence
Ave, SW., Washington, DC.

Type of meeting and contact person.
Open public hearing, October 17, 9 a.m.
to 10 a.m.; open committee discussion,
10 a.m. to 1 p.m.; closed committee
deliberations, 2 p.m. to 5 p.m.; open
public hearing, October 18, 9 a.m. to 10
a.m.; open committea discussion, 10 a.m.
to 1 p.m.; closed committee
deliberations, 2 p,m. to 3 p.m.; open
committee discussion, 3 p.m. to 5 p.m.;
Mary Elizabeth Jacobs, Center for
Devices and Radiological Health (HFZ~
460), Food and Drug Administration,
8757 Georgia Ave,, Silver Spring, MD
20910, 301-427-7940,

General function of committee, The
committee reviews and evaluates
available data on the safety and
effectiveness of devices currently in use
and makes recommendations for their
regulation. The committee also reviews
data on new devices and makes
recommendations regarding their safety
and effectiveness and their suitability
for marketing.

Agenda—Open public hearing.
Interested persons may present data,
information, or views, orally or in
writing, on issues pending before the
committee. Those desiring to make
formal presentations should notify the
conlact person before October 1, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
required to make their comments.

Open committee discussion. On
October 17, the committee will discuss
general issues relating to approvals of
premarket approval applications
(PMA's) for intraocular lenses (IOL's)
and neodymium:yttrium-aluminum-
garnet (Nd:YAG) lasers, and may
discuss specific PMA's for these
devices, If discussion of all pertinent
IOL or Nd:YAG laser issues is not
completed, discussion will be continued
the following day. On October 18, the
committee will discuss PMA's for
contact lenses and other ophthalmic
devices and requirements for PMA
approval.

Closed committee deliberations, On
October 17, the committee will discuss
trade secret or confidential commercial
information relevant to PMA’s for IOL's
and Nd:YAG lasers. On October 18, the
committee may discuss trade secret or
confidential commercial information
relevant to PMA's for contact lenses or
other ophthalmic devices. These
portions of the meeting will be closed to

permit discussion of this information (5
U.S.C. 552b(c){4)).

Immunology Devices Panel

Date, time, and place. October 24 and
25, § a.m., Rm, 703-727A, 200
Independence Ave. SW., Washington,
DC.

Type of meeting and contact person.
Open public hearing, October 24, 9 a.m.
to 10 a.m.; open committee discussion,
10 a.m. to 2 p.m.; closed presentation of
data, 2 p.m. to 5 p.m.; open committee
dis¢ussion, October 25, 8 a.m. to 5 p.m.;
Strikrishna Vadlamudi, Center for
Devices and Radiological Health (HFZ-
440), Food And Drug Administration,

757 Georgia Ave., Silver Spring, MD
20910, 301-427-7550,

General function of the committee.
The committee reviews and evaluates
available data on the safety and
effectiveness of devices and makes
recommendation for their regulation,

Agenda—Open public hearing.
Interested persons may present data,
information, or views, orally or in
writing, on issues pending before the
committee. Those desiring to make
formal presentations should notify the
contact person before October 10, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
required to make their comments.

Open commitlee discussion. The
committee will discuss premarkel
approval applications for tumor marker
in vitro diagnostic assays.

Closed committee deliberations. The
commitiee will review and discuss trade
secret or confidential commercial
information regarding premarket
approval applications for tumor marker
in vitro diagnostic assafs. This portion
of the meeting will be closed to permit
discussion of their information (5 U.S.C.
552b(c)(4)).

Each public advisory committee listed
above may have as many as four
separable portions: (1) An open public
hearing. (2) an open committee
discussion, (3) a closed presentation of
data, and (4) a closed committee
deliberation. Every advisory committee
meeting shall have an open public
hearing portion. Whether or not it also
includes any of the other three portions
will depend upon the specific meeting
involved. The dates and times reserved
for the separate portions of each
committee meeting are listed above.

The open public hearing portion of
each meeting shall be at least 1 hour
long unless public participation does not
last that long. It is emphasized, however,
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that the 1 hour time limit for an open
public hearing represents 8 minimum
rather than & maximum time for public
participation, and an open public
hearing may last for whatever longer
period the committee chairman
determines will facilitate the
committee's work.

Public hearings are subject to FDA's
guideline {Subpart C of 21 CFR Part 10)
concerning the policy and procedures to
expedite electronic media coverage of
FDA's public administrative
proceedings, including hearings before
public advisory committees under 21
CFR Part 14. Under 21 CFR 10.205,
representatives of the electronic media
may be permitted, subject to certain
limitations, to videotape, film, or
otherwise record FDA's public
administrative proceedings, including
presentations by participants.

Meetings of advisory committees shall
be conducted, insofar as is practical, in
accordance with the agenda published
in this Federal Register notice. Changes
in the agenda will be announced at the
beginning of the open portion of a
meeting:

Any interested person who wishes to
be assured of the right to make an oral
presentation at the open public hearing
portion of a meeting shall inform the
contact person listed above, either
orally or in writing, prior to the meeting.
Any person attending the hearing who
does not in advance of the meeting
request an opportunity to speak will be
allowed to make an oral presentation at
the hearing’s conclusion, if time permits,
at the chairman's discretion.

Persons interested in specific agenda
items lo be discussed in open session
may ascertain from the contact person
the approximate time of discussion.

A list of committee members and
summary minutes of meetings may be
requested from the Dockets
Management Branch (HFA-305), Rm. 4~
62, Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The Commissioner, with the
concurrence of the Chief Counsel, has
determined for the reasons stated that
those portions of the advisory
committee meelings so designated in
this notice shall be closed. The Federal
Advisory Committee Act (FACA), as
amended by the Government in the
Sunshine Act (Pub. L. 94-400), permits
such closed advisory committee
meetings in certain circumstances.
Those portions of a meeting designated
as closed, however, shall be closed for
the shortest possible time, consistent
with the intent of the cited statutes.

The FACA, as amended, provides that
a portion of a meeting may be closed
where the matter for discussion involves
a trade secret; commercial or financial
information that is privileged or
confidential; information of a personal
nature, disclosure of which would be a
clearly unwarranted invasion of
personal privacy; investigatory files
compiled for law enforcement purposes;
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action; and information in
certain other instances not generally
relevant to FDA matters.

Examples of portions of FDA advisory
committee meetings that ordinarily may
be closed, where necessary and in
accordance with FACA criteria, include
the review, discussion, and evaluation
of drafts of regulations or guidelines or
similar preexisting internal agency
documents, but only if their premature
disclosure is likely to significantly
frustrate implementation of proposed
agency action; review of trade secrets
and confidential commercial or financial
information submitted to the agency;
consideration of matters involving
investigatory files compiled for law
enforcement purposes; and review of
matters, such as personnel records or
individual patient records, where
disclosure would constitute a clearly
unwarranted invasion of personal
privacy.

Examples of portions of FDA advisory
committee meetings that ordinarily shall
not be closed include the review,
discussion, and evaluation of general
preclinical and clinical test protocols
and procedures for a class of drugs or
devices; consideration of labeling
requirements for a class of marketed
drugs or devices; review of data and
information on specific investigational
or marketed drugs and devices that have
previously been made public;
presentation of any other data or
information that is not exempt from
public disclosure pursuant to the FACA,
as amended; and, notably deliberative
sessions to formulate advice and
recommendations to the agency on
matters that do not independently
justify closing.

This notice is issued under section
10{a)(1) and (2) of the Federal Advisory
Committee Act (Pub. L, 92-463, 86 Stat.
770-776 (5 U.S.C. App. I}), and FDA's
regulations (21 CFR Part 14) on advisory
committees.

Dated: September 23, 1885,
Frank E. Young,
Commissionar of Food and Drugs.
[FR Dooc. 85-23072 Filed 9-26-85: 8:45 am|
BILLING CODE 4160-01-M

[Docket No. 85P-0235]

Petition Requesting Exclusivity for
Ibuprofen

AGencY: Food and Drug Administration.
ACTION: Notice.

sSuMMARY: The Food and Drug
Administration (FDA) is announcing the
filing of & petition requesting a period of
marketing exclusivity for ibuprofen.
FDA is giving notice of the filing of this

etition to all interested persons
gccause. if FDA decides to grant the
petition, this decision may affect the
date when abbreviated new drug
applications (ANDA's) for ibuprofen
may be made effective.

DATE: Comments by October 28, 1985.

ADDRESS: Requests for a copy of the
petition and written comments regarding
the petition to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:

Ed Farha, Center for Drugs and Biologics
(HFN-364), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6490.

SUPPLEMENTARY INFORMATION: On
September 24, 1984, the President signed
into law the Drug Price Competition and
Patent Term Restoration Act of 1984,
This act amends the Federal Food, Drug,
and Cosmetic Act (the act) authorizing,
among other things, the agency to accept
ANDA's for most previously approved
new drug products. This legislation also
provides for extending the term of a
patent which claims a product, use, or
method of manufacture that was subject
to a regulatory review period in
accordance with the act. Further, this
new legislation also provides for periods
of exclusive marketing of certain new
drug products submitted in an
application (or a supplement to an
application) under section 505(b) of the
act (21 U.S.C. 355(b)). An ANDA ar
paper new drug application (NDA) for
such a drug may not be submitted
(under some provisions) or made
effective (under other provisions) until
the period of “exclusive” marketing
ends.

The new drug products that have been
granted "exclusivity" under one of the
several exclusivity provisions of this
new legislation are set forth in the
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volume entitled "Approved Prescription
Drug Products with Therapeutic
Equivalence Evaluations” (the list) and
its monthly supplements. In addition, the
period of “exclusivity” is shown.
Further, the list also shows those
products that are covered by a patent
and when the patent expires.

The agency believes that all patent
and exclusivity information appearing in
the list is correct, and expects that such
information appearing in any future
supplements to the list will also be
correct. However, interested persons
may disagree with the agency’s findings
and believe that' FDA has excluded
patent or exclusivity information that
should have been included, or included
patent or exclusivity information that
should have been excluded.
Accordingly, FDA has established a
policy that, when an interested person
submits a citizen petition requesting
such inclusion or exclusion, the agency
will publish a notice in the Federal
Register of the availability of the
petition. This publication is constructive
notice to all interested persons that they
may be affected by the petition and
gives them an opportunity to submit
their comments on the petition to the
agency. Persons potentially affected
include holders of approved ANDA's or
approved paper NDA'’s the effective
dates of which might be changed by a
decision to grant the petition, persons
who have pending ANDA's or paper
NDA's or who contemplate submitting
such applications that, when approved,
would have effective dates that will be
determined by the decision on the
petition or, in some cases, persons
whose right to submit such applications
may be affected. Where a petition seeks
a change in a decision to grant
exclusivity, the applicant granted
exclusivity has an obvious interest in
the issue,

In accordance with this policy, FDA is
announcing the filing of a petition
submitted by Boots Pharmaceuticals,
Inc. (Boots), requesting exclusivity for
ibuprofen. Specifically, Bools requests
that the agency:

1. Recognize and effectnate 2-year
nonpatent exclusivity under section
505(j)(4)(D)(v) and (c)(3)}(D)(v) of the act
for 600 milligram, 400 milligram, and 300
milligram forms of ibuprofen by
including notice in the list and by
refusing to make effective ANDA's and
paper NDA's for these dosage forms of
ibuprofen until September 24, 1966; and

2, Refrain from making effective any
ANDA or paper NDA for any 300
milligram, 400 milligram, or 600
milligram ibuprofen until the issues
raised by this petition are resolved.

FDA is reviewing the merits of this
petition and, by this notice, is giving
anyone who may be affected by this
petition an oppertunity to submit
comments within 30 days.

Interested persons may, on or before
October 28, 1985, submit to the Dockets
Management Branch (address above)
written comments on the petition. These
comments will be considered in
preparing an agency response to the
petition. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. The petition
and received comments may be seen in
the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday. Requests for a single
copy of the petition should be sent to the
Dockets Managemeiit Branch.

Dated: September 20, 1985.
Mervin H. Shumate,

Acting Associaote Commissioner for
Regulatory Affairs.

[FR Doc. 85-23073 Filed 8-26-85; 8:45 am|
BILLING CODE 4160-01-M

National Institutes of Health

Consensus Development Conference
on Health implications of Smokeless
Tobacco Use; Meeting

Notice is hereby given of the NIH
Consensus Development Conference on
“Health Implications of Smokeless
Tobacco Use,"” sponsored by the
National Cancer Institute, the National
Institute of Dental Research and the
Office of Medical Applications of
Research. The conference will be held
January 13-15, 18886, in the Masur
Auditorium of the Warren Grant
Magnuson Clinical Center (Building 10)
at the National Institutes of Health, 800
Rockville Pike, Bethesda, Maryland
20892.

Serious questions have been raised
regarding health and behavioral effects
from the use of smokeless tobacco
products. This meeting has been
scheduled to examine these issues.

Following two days of presentations
by scientific and medical experts and
discussion by the audience, a Consensus
Panel will consider the scientific
evidence presented.

The panel members, including medical
experts and the lay public, will
formulate a draft statement responding
to the following key questions:

What are the current trends in use of
smokeless tobacco in the United States?

Does the use of smokeless tobacco
increase the risk of oral or other
cancers?

Does the use of smokeless tobacco
increase the risk of periodontal disease
or other oral and health problems?

What are the behavioral.
consequences of smokeless tobacco use?

What issues regarding the health
consequences of smokeless tobacco use
require further research?

On the third and final day of the
conference, Consensus Panel Chairman
Dr. Brian MacMahon, Professor and
Chairman of the Department of
Epidemiology at Harvard School of
Public Health, will read the draft
consensus statement before the
conference audience and invite
comments and questions. Information on
the program may be obtained ffom Ms.
Barbara McChesney, Prospect
Associates, 2115 East Jefferson Street,
Suite 401, Rockville, Maryland 20852,
(301) 468-6555.

Dated: September 10, 1985.
Botty J. Beveridge, h
Committee Management Officer, NIH.
[FR Dog, 85-23080 Filed 5-26-85; 8:45 am]
BILLING CODE 4140-01-M

Dental Research Programs Advisory
Committee; Meeting

Pursuant to Pub. L, 82-483 notice is
hereby given of the meeting of the
Dental Research Programs Advisory
Committee from 9:00 a.m. to recess on
October 24 and from 9:00 a.m. to
adjourhment on October 25, 1985,
Wilson Hall, Shannon Building, National
Institutes of Health, Bethesda,
Maryland,

The entire meeting will be open to the
public to discuss research progress and
ongoing plans and programs.
Attendance by the public will be limited
to space available.

Dr. Anthony Rizzo, Depuly Associate
Director for Extramural Programs, NIDR,
NIH, Westwood Building, Room 504,
Bethesda, MD 20892 (telephone: 301/
496-7748) will provide a summary of the
meeting, roster of committee members
and substantive program information
upon request,

(Catalog of Federal Domestic Assistance
Program Nos. 13.121—Diseases of the Teeth
and Supporting Tissues: Caries and
Restorative Materials; Perlodontal and Soft
Tissue Diseases; 13.122—Disorders of
Structure, Function, and Behavior,
Craniofacial Anomalies, Pain Control, and
Behavioral Studies; 13-845-Dental Research
Institutes, National Institutes of Heaith)
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Dated: September 18, 1985,
Betty |. Beveridge,
NiH Committee Management Officer.
{FR Doc. 85-23088, Filed 8-26-85; 8:45 am]
BILLING CODE 4140-01-M

National Heart, Lung, and Blood
Institute; Pulmonary Diseases
Advisory Committee; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Pulmonary Diseases Advisory
Committee, National Heart, Lung, and
Blood Institute on November 7-8, 1985 at
the National Institutes of Health, 8000
Rockville Pike, Building 31, Conference
Room 4, Bethesda, Maryland 20892,

The entire meeting, from 8:30 a.m. on
November 7 to adjournment on
November 8, will be open to the public.
The Committee will discuss the current
status of the Division of Lung Diseases’
programs and Committee plans for fiscal
vear 1987, Attendance by the public will
be limited to the space available.

Ms. Terry Bellicha, Chief, Public
Inquiry Reports Branch, National Heart,
Lung. and Blood Institute, Building 31,
Room 4A-21, National Institutes of
Health, Bethesda, Maryland 20892,
phone (301) 496-4238, will provide a
summary of the meeting and a roster of
the Committee members,

Dr. Suzanne S. Hurd, Executive
Secretary of the Committee, Westwaod
Building, Room 6A18, National Institutes
of Health, Bethesda, Maryland 20892,
phone (301) 496-7208, will furnish
substantive program information.
(Catalog of Federal Domestic Assistance

Program No. 13.838, Lung Digeases Research,
National Institutes of Health)

Dated: September 18, 1085.
Betty . Beveridge,
Commiltee Management Officer.
[FR Doc. 85-23088 Filed 9-26-85: 8:45 am)
BILLING CODE 4140-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Issuance of Permit for Marine
Mammals

On August 9, 1985, a notice was
published in the Federal Register (Vol.
80, No. 154) that an application had been
filed with the Fish and Wildlife Service
by Miyajima Public Aquarium (PPT-
686262) for a permit to take 4 Alaskan
sea ollers (Enhydra lutris lutris) for
public display.

_ Notice is hereby given that on
September 13, 1985, as authorized by the
provisions of the Marine Mammal

Protection Act of 1972 (16 USC 1361~
1407), the Fish and Wildlife Service
issued the requested permit subject to
certain conditions set forth therein.

The permil is available for public
inspection during normal business hours
at the Fish and Wildlife Service's Permit
Office in Room 605, 1000 North Glebe
Road, Arlington, Virginia 22201.

Dated: September 20, 1965,

R.K. Robinson,

Chief, Branch of Permits, Federal Wildlife
Permit Office.

[FR Doc. 85-23155 Filed 9-26-85; 8:45 am)
BILLING CODE 4310-55-M

Issuance of Permit for Marine
Mammals

On August 9, 1985, & notice was
published in the Federal Register (Vol.
50, No. 154] that an application had been
filed with the Fish and Wildlife Service
by Otaru Public Aquarium (PRT-685320)
for a permit to take 4 Alaskan sea otters
(Enhydra lutris lutris) for the purpose of
public display.

Notice is hereby given that on
September 11, 1985, as authorized by the
provisions of the Marine Mammal
Protection Act of 1972 (16 USC 1361~
1407), the Fish and Wildlife Service
issued the requested permit subject to
certain conditions set forth therein.

The permit is available for public
inspection during normal business hours

_at the Fish and Wildlife Service's Permit

Office in Room 605, 1000 North Glebe

Road, Arlington, Virginia 22201,
Dated: September 20, 1985,

RK. Robinson,

Chief Branch of Permits. Federol Wildlife

Permit Office

[FR Doc, 85-23156 Filed 9-268-85; 8:45 am|

BILLING CODE 4310-565-M

Bureau of Land Management

Garnet Resource Management Plan/
Environmental Impact Statement;
Butte District, MT

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of Availability of
Proposed Final Resource Management
Plan/Environmental Impact Statement,

SUMMARY: Pursuant to section 202(f) of
the Federal Land Policy and
Management Act of 1976 and section
102{2)(c) of the National Environmental
Policy Act of 1969, a proposed final
Resource Management Plan/
Environmental Impact Statement (RMP/
EIS) has been prepared for the Garnet
Resource Area. The RMP/EIS addresses

future management options for

approximately 145,660 surface acres and

213,385 acres of federal mineral estate

administered by the Bureau of Land

Management in west-central Montana.

The affected counties are Missoula,

Cranite, and Powell.

Public Participation. The draft RMP/
EIS was available for public review
from December 14, 1884, to March 13,
1985. Letters and/or oral statements
received from 48 agencies, organizations
and individuals were considered duri
preparation of the proposed final FMP,
EIS.

Copies of the proposed final RMP/EIS
are available at the Butte District Office,
108 North Parkmont, P.O. Box 3388,
Butte, MT 59702, phone (406) 484-5059,
and at the Carnet Resource Area Office,
3255 Fort Missoula Road, Missoula, MT
59801, phone (406) 329-3914. Public
reading copies are available for review
at the following locations:

Office of Public Affairs, Interior
Building, 18th and C Streets, NW.,
Washington, DC 20240

BLM, Montana State Office, Public
Alffairs Office, 222 North 32nd Street,
Billings, Montana 59107

BLM, Butte District Office, 106 North
Parkmont, Butte, Montana 59702

BLM, Garnet Resource Area Office, 3255
Fort Missoula Road, Missoula,
Montana 58801

With the exception of wilderness
recommendations for the Wales Creek,
Hoodoo Mountain, and Quigg West
Wilderness Study Areas (WSAs), all
parts of this proposed plan may be
protested. A final legislative EIS dealing
with wilderness recommendations for
these WSAs will be available in 1986.
Protests should be sent to the Director
(202), Bureau of Land Management, 1800
C Street, NW., Washington, DC 20240,
prior to October 27, 1985—the end of the
30-day protest period—and should
include the following information:

1. The name, mailing address,
telephone number, and interest of the
person filing the protest.

2. A statement of the issue or issues
being protested.

3. A statement of the part or parts of
the plan being protested.

4. A copy of all documents addressing
the issue or issues that were submitted
during the planning process by the
protesting party, or an indication of the
date the issue or issues were discussed
for the record.

5. A concise statement explaining why
the State Director's decision is believed
to be wrong,

At the end of the 30-day protest
period, the proposed plan, excluding any
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portion under protest, will become final.
Approval will be withheld on any
portion of the plan under protest until
final action has been completed.

Any significant change to the
proposed plan made as a result of a
protest will be made available for public
review and comment prior to final
approval and implementation,
SUPPLEMENTARY INFORMATION: The
proposed RMP/EIS was developed
following analysis of five alternatives,
with one representing a continuation of
present management direction (no
action). The others emphasize
environmental protection, partial
wilderness, resource production, and an
intermediate or balanced approach (the
proposed RMP).

One Area of Critical Environmental
Cancern (ACEC) is being proposed in
the final RMP/EIS. This area is referred
to as Limestone Cliffs and consists of 20
acres located in T.11 N, R. 13 W,
M.P.M,, Section 4. SE%SEY%SEY: and
Section 9, NE¥NEYNEY%. The site
encompasses a unique geologic
(limestone) feature which has been
intensively studied and mapped by high
schools and universities throughout the
Northwest. This area would be closed to
motorized vehicle use except along
Rattler Gulch Road. Also, there would
be no timber harvested and a
withdrawal from mineral entry would be
pursued.

The plan focuses on resolving five
resource management issue groups:
renewable resources; nonrenewable
resources; special attention resources;
land ownership and administration; and
recreation, cultural and esthetic
resources.

FOR FURTHER INFORMATION CONTACT:
Project Manager, Garnet RMP, Garnet
Resource Area, 3255 Fort Missoula
Road, Missoula, MT 59801, Telephone
(406) 320-3914.

Marvin LeNoue,

Acting State Director,

September 3, 1985,

[FR Doc. 85-21963 Filed 9-26-85: 8:45 am]
BILLING CODE 4310-DN-M

Sale of Public Lands in Hot Springs
and Washakie Counties, WY;
Termination of Realty Action

AGENCY: Bureau of Land Management,
Interior.

ACTION: Termination of realty action—
sale of public lands in Hot Springs and
Washakie Counties, Wyoming.

suMMARY: The Notice of Realty
Action—Rescheduling of sale of public
lands in Hot Springs and Washakie

Counties, published in the Federal
Register, Volume 50, No. 59 on March 27,
1985, at page 12088 is hereby terminated
for the reason that no bids were
received on two of five sale parcels,
The public sale parcels were offered
on April 18, 1985 and the two unsold
parcels were offered in May and June,
with the last offering on July 24, 1985.
The lack of interest in the sale parcels
does not warrant continuing the public
sale.
Dated: September 17, 1885,
Chester E. Conard,
District Manager, Worland, Wyoming.
[FR Doc. 85-23186 Filed 9-26-85: 8:45 am|)
BILLING CODE 4310-22-M

New Mexico; Availability of Proposed
Rio Puerco Resource Management
Pian and Final Environmental Impact
Statement

AGENCY: Bureau of Land Management,
Interior.

AcCTION: Notice of Availability.

SUMMARY: The Bureau of Land
Management announces the availability
of the Rio Puerco Proposed Resource
Management Plan (RMP) and Final
Environmental Impact Statement (EIS).
This document identifies and analyzes
the future options for managing 896,490
acres of public land and 1,962,753 acres
of Federal mineral estate in central and
north-central New Mexico. The Plan
also contains recommendations that the
Areas of Critical Environmental
Concern (ACEC) be designated.

The Draft Rio Puerco RMP/EIS was
made available for public review and
comment in April of 1985. Comments
received on the Draft were considered in
preparing the Proposed RMP/Final EIS.
Any person who participated in the
planning process and has an interest
that is or may be affected by approval of
the Proposed RMP may file a protest.
DATE: Protests must be filed by October
31, 1985.

ADDRESS: Comments should be sent to:
Director, Bureau of Land Management,
Department of the Interior, 18th and C
Streets NW., Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT:
Herrick E. Hanks, Area Manager, Rio
Puerco Resource Area, Bureau of Land
Management, P.O. Box 6770, -
Albuquerque, New Mexico 87197-8770.
Telelphone (505) 766-3114.
SUPPLEMENTARY INFORMATION: The
Proposed RMP provides a
comprehensive framework for managing
and allocating public land and resources
within the Rio Puerco Resource Area
during the next ten to twenty years. The

document is primarily focused on
resolving seven key resource
management issues that were identified
with public involvement early in the
planning process, These issues are: (1)
Special Management Areas; (2) Ofi-
Road Vehicle Designations; (3)
Vegetative Uses; (4) Land Ownership
Adjustments; (5) Fuelwood Supply; (8)
Rights-of-way Corridors; and (7) Cosl
Leasing Suitability Assessment, The
"Continuing Management Guidance"
section of the Proposed RMP describes
those aspects of current management
which are not at issue and will continue
after the RMP is approved. The
continuing managmeent guidance was
developed primarily from laws,
regulations, and manuals, as well as
from previous land use plans and
grazing EIS’s.

The Proposed Plan is a slightly
modified version of the Preferred
Alternative (Alternative D) presented in
the Draft RMP/EIS, Slight changes were
made to the ORV Designations and
Special Management Areas issue
resolutions of the Preferred Alternative
as a result of comments received on the
Draft RMP/EIS. The Proposed Plan will
protect important environmental values
and sensitive resources while at the
same time allowing development of
resources which provide commercial
goods and service.

Areas of Critical Environmental
Concern: Nine ACEC's were
recommended for designation in the
Draft RMP/EIS and were described in
the Federal Register on April 2, 1985. As
a result of the comments received on the
Draft RMP/EIS, the Proposed Plan
recommends the designation of one
additional ACEC which is discussed
briefly below. Comments on this
proposed ACEC must be submitted by
November 30, 1985 to the Rio Puerco
Area Manager at the previously
identified Address. Approval of the RMP
will constitite designation of the ten
proposed ACEC's.

The Pronoun Cave Complex (1,154
acres) contains nine known vertical :
caves which contain valued late glacial
paleontological fauna. These caves also
provide important habitat for several
species of bats. A management
agreement would be developed wnh the
New Mexico Museum of Natural History
and motorized vehicle use would be
limited to exisitng roads and trails.

Dated: September 16, 1985.
Monte G. Jordan,
Associate State Director.
[FR Doc. 85-23188 Filed 9-28-85; 8:45 am|
BILLING CODE 4310-FB-M
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Availability of the Proposed Two
Rivers Resource Management Plan
and Final Environmental Impact
Statement; Proposed Area of Critical
Environmental Concern (ACEC)
Designations; Prineville District, OR

AGENCY: Bureau of Land Management,
Department of the Interior.

AcTiON: Notice,

SuMMARY: Pursuant to section 102(2)(C)
of the National Environmental Polic

Act of 1969, section 202(a) of the Federal
Land Policy and Management Act of
1976, and 43 CFR Part 1600, the Bureau
of Land Management has prepared a
proposed Resource Management Plan,
known as the Two Rivers RMP, and a
final Environmental Impact Statement
covering 324,705 acres in 7 counties
north of Central Oregon. Included in the
proposed Two Rivers RMP are 5 areas
recommended for Area of Critical
Environmental Concern (ACEC)
designation.

The draft Two Rivers RMP/EIS was
made available to members of the public
in April 1985. Comments on the draft
were considered in preparing the final
EIS. Any person who participated in the
planning process and has an interest
which is or may be adversely affected
by approval of the Two Rivers RMP may
protest. A protest may raise only those
1ssues which were submitted for the
record during the planning process.
DATES AND ADDRESSES: Comments for
the District Manager's consideration in
the development of the decisions should
be submitted to the District Manager by
November 15, 1985. Copies of the
Proposed Plan and Final EIS are
available at the following locations:
Prineville District Office BLM, 185 East
Fourth Street, Prineville, Oregon 97754
(503) 447-4115. Public Affairs BLM,
Oregon State Office, 825 N.E.
Multnomah, Portland, Oregon 97208,
(503) 231-6277; Public Affairs BLM,
Interior Building, 18th and C Streets,
Washington, DC 20240, (202) 343-9435.
Protests must be filed on or before
November 15, 1985. To be timely,
protests should be filed with the
Director (202), Bureau of Land
Management, U.S, Department of the
Interior, Washington, DC 20240. The
procedures for filing a protest are listed
in the Proposed Plan and in 43 CFR
1610.5-2,

SUPPLEMENTARY INFORMATION: The final
EIS discusses five alternative plans for
managing natural resources in the Two
Rivers Planning Area over the next 10 to
15 years. One allernative has been
identified as the proposed Resource
Management Plan for the Two Rivers
Planning Area.

The alternative plans included in the
EIS are designed to resolve the planning
issues identified earlier through public
involvement. The general topics covered
are livestock grazing management,
riparian management, wildlife habitat
management, land tenure and access,
forestry, minerals management,
recreation and the management of
special areas,

The objectives of the proposed plan
for each of these resource programs are
as follows:

1. Maintain forage production and
livestock use at 17,778 AUMs. Maintain
current livestock grazing levels and
meet riparian and upland vegetation
management objectives.

2. Manage riparian areas along the
Deschutes and John Day rivers and their
major tributaries to full potential, with a
minimum of 60 percent of the vegetative
potential to be achieved within 20 years.

3. Provide forage to meet management
objective numbers of the Oregon
Department of Fish and Wildlife for deer
and elk, Manage upland vegetation to
achieve maximum wildlife habitat
diversity. Manage all streams with
fisheries or fisheries potential to achieve
a good to excellent aquatic habitat
condition.

4. Place emphasis on retaining and
expanding, by exchange of public land,
holdings in: (1) Areas of national
significance, {2) areas where
management is cost effective, and (3)
where land is most appropriately
managed in public ownership due to
significant multiple resource values.
Public lands having no reasonable
opportunity for exchange would be
offered for sale if they are: (1) Difficult
and uneconomical to manage and are
not needed by another agency; (2) no
longer needed for the specific purpose
for which they were acquired or for any
other Federal purpose: (3) provide
greater benefits to the public in private
ownership. The transfer of public lands
to other public land management
agencies would occur if more efficient
management of the land would result.

Authorize agricultural use of public
lands if proposals are consistent with
the management and protection of other
values, Pursue attempts to acquire
limited public access through exchange
or negotiated easement, consistent with
management objectives.

5. Intensively manage commercial
forestlands suitable for timber
production but recognize harvest
restrictions or exclusions to protect
riparian vegetation, wildlife, visual and
other resource values.

6. Keep public lands open for
exploration and development of mineral
resources and related rights of way.

Retain restrictive stipulations for oil and
gas exploration and development on
132,000 acres of public land.

7. Designate public lands as open to
off road vehicles excep! in areas where
that use would not be appropriate or
where significant damage to soils,
vegetation, wildlife or other natural
values is resulting from that use.

Areas which have high or moderate
quality collectible mineral resources,
including plant and invertebrate fossils,
would be available for rockhound
purposes and would be recognized in
land use decisions. Public use areas
would be reviewed on a case by case
basis to insure that no significant
conflict exists with the protection of
other natural values.

8. Designate areas with identified
outstanding natural or cultural values as
areas of critical environmental concern.
Maintain or improve other unique
wildlife or ecological values.

The following areas would be
designated as areas of critical
environmental concern under the
proposed RMP:

Designate and manage The Island in
The Cove Palisades State Park, (250
acres of public land) as an Area of
Critical Environmental Concern;
Research Natural Area. This includes 80
acres of USFS land and will necessitate
a cooperative management agreement.

The designation and management of
this area will be designed to protect and
preserve what is considered to be the
best remaining example of the western
juniper/big sagebrush/bluebunch
wheatgrass ecotype plant association in
the region. It is also a raptor, deer, and
waterfow] use area and contains
outstanding scenic vistas of Lake Billy
Chinook and the Cascades.

The Horn Butte Curlew Area which
totals 6,000 acres will be designated as
an Area of Critical Environmental
Concern. The designation and
management of this area will be
designed to protect and preserve the
important nesting habitat for the long
billed curlew which exists as a result of
a bluebunch wheatgrass, Sandburg
bluegrass, needlegrass, snakewood and
gray rabbitbrush habitat type.

Twelve and one-half acres of public
land within the Governor Tom McCall
Preserve at Rowena would be
designated as an Area of Critical
Environmental Concern; Outstanding
Natural Area. The important botanicall
and scenic qualities of 76 additional
acres (in two parcels) outside this
preserve, but within the Columbia
Gorge, will also be preserved with a
designation as an Area of Critical
Environmental Concern; Outstanding
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Natural Area. The designation and
management of these areas will be
designed to protect and preserve the
Idaho fescue/hawkweed and Columbia
Gorge forest complex ecotypes or plant
associations which exist in the areas.
Four rare plants are also within this
preserve. High visual qualities are also
present and can be seen from both
Oregon and Washington highways
within the gorge.

The 335 acre Spanish Gulch Mining
District will be designated as an Area of
Critical Environmental Concern to
protect and maintain significant
historical values.

This mining district is an important
historie gold mining area dating back to
the mid 1800's. Remnants of early
mining activities include an old stamp
mill, mineshafls and several old cabins.

As the respective management plans
for these areas are developed,
additional protective measures may be
proposed.

For further information contact; Brian
Cunninghame, Project Manager, Bureau
of Land Management, 185 East 4th
Streel, Prineville, Oregon 87754;
telephaone (503) 447-4115.

Dated: September 20, 1085,
Gerald E. Magnuson,
District Manager.
[FR Doc. 85-23189 Filed 9-26-85; 8:45 am)
BILLING CODE 4310-33-M

(DES 85-44)
National Park Service

Availabifity of Draft Environmental
Impact Statement and Notice of Public
Hearings; George Washington
Memorial Parkway, VA; Spout Run
Parkway to Theodore Roosevelt
Memorial Bridge Section

Summary: The National Park Service
has prepared a draft environmental
impact statement (EIS) for alternatives
to make structural roadway changes to
improve traffic flow and safety in a
section of the Ceorge Washington
Memorial Parkway between Theodore
Roosevelt Bridge (1-66) and Spout Run
Parkway, including Spout Run Parkway
to its western terminus before Lee
Highway (29-211).

. Public hearings will be held to solicit
public opinion concerning the
alternatives and impacts presented in
the draft EIS. Meeting times and places
are as follows: October 8, 1985, at 7:00
p.m. in the cafeteria of Cooper
Intermediate School, 877 Balls Hill Road,
McLean, Virginia; October 9, 1985, al
7:00 p.m. in the Professional Center
Conference Room, 3rd floor of George

Mason University Metro Campus, 3401
North Fairfax Drive, Arlington, Virginia;
and October 10, 1985 at 7:00 p.m. in the
10th floor meeting room, National
Capital Planning Commission. 1325 G
Street, NW, Washington, DC.

Public reading copies of the
unabridged draft EIS will be available
for review at the following locations:
Arlington Central Library, Virginiana
Section, 1015 N. Quincy Street;
Cherrydale Branch Library, 2190 N.
Military Road, Arlington; Fairfax City
Regional Library, 4000 Chain Bridge
Road, Fairfax; Reston Regional Library,
2355-A Hunters Woods Plaza, Reston;
Dolley Madison Library, 1244 Oak Ridge
Avenue, Vienna; Potomac Library, 1000
Falls Road, Potomac, Maryland; and
Martin Luther King Library,
Washingtoniana Division, 901 G Street,
NW. Washington, DC.

Written comments on the draft EIS are
invited and will be accepted until
November 26, 1985. Send comments to
Superintendent, George Washington
Memorial Parkway, Turkey Run
Headquarters, McLean, Virginia 22101.

Copies of the summary and full EIS
are available by writing to the above
address.

Supplementary Information:
Alternative A of the draft EIS is
essenlially a continuation of existing
management where current road base
reconstruction and resurfacing activities
would be completed. Safety
improvements, such as reflective
markings, guardrails, signing, and skid-
resistant surfacing, would be installed,
and Rosslyn Circle would be improved.
These actions would apply also to
alternatives B-D,

Major actions associated with the
preferred alternative, Alternative B, for
inbound lanes include reconstructing the
Lorcom Lane/Spout Run Parkway
intersection; lengthening the merge lane
from Spout Run to the George
Washington Memorial Parkway;
lengthening the deceleration lanes for
the off-ramps to Key and Roosevelt
Bridges; and reconstructing the off-ramp
to Key Bridge thereby adding direct
access to Lee Highway. Rosslyn Circle
would be improved by removal of old
bus turnarounds, rehabilitation of the
roadway, and landscaping. In addition,
the left turn lane from North Lynn Street
to the on-ramp for outbound George
Washington Memorial Parkway would
be widened and realigned. Actions
affecting outbound lanes include
lengthening the acceleration lane from
Roosevelt Bridge on-ramp to George
Washington Memorial Parkway;
improving access to Theodore Roosevelt
Island parking lot; adding a third

continuous lane from Key Bridge ramp
to Spout Run exit.

Alternative B was selected as the
preferred alternative becauvse it
improves traffic movement and safety
and enhances the parkway's scenic and
recreational values with less adverse
environmental impact than alternatives
CorD.

Actions associated with Altemnative C
for inbound lanes include installing a
traffic signal at the Lorcom Lane/Spout
Run intersection; adding a third lane
from Spout Run to the Key Bridge off-
ramp; reconstructing and reopening the
Key Bridge off-ramp for morning rush
hours; replacing the off-ramp to
Roosevelt Bridge with a new stacking
lane giving direct access to U.S. 50 into
Rosslyn. Alternative C actions for
outbound George Washington Memorial
Parkway include those mentioned in B
plus addition of new third and fourth
lanes from Key Bridge ramp to Spout
Run and a new merge lane north of
Spout Run exit. Also, the outbound turn
from Spout Run Parkway to Lorcom
Lane would be redesigned.

Alternative D inbound actions which
differ from C include adding a third lane
from Spout Run to the Roosevelt Bridge
ramp, and adding a new off-ramp to
Rosslyn Circle. Alternative D differs
only in that the new third lane would
extend from the Roosevelt Bridge to
Spout Run, while the fourth would begin
at Key Bridge.

Dated: September 24, 1085,

Manus J. Fish, Jr.,

Regional Director, Notionol Capital Region.
{FR Doc, 8523196 Piled 9-26-85; 8:45 am]
BILLING CODE 4310-70-M

Cape Cod National Seashore Advisory
Commission; Meeting

Notice is hereby given in accordance
with the Federal Advisory Committee
Act (Pub, L. 92-463, 88 Stat. 770 {5 U.S.C.
App. 1 section 10), that a meeting of the
Cape Cod National Seashore Advisory
Commission will be held Friday,
October 18, 1985.

The Commission was established
pursuant to Pub. L. 91-383 to mee! and
consult with the Secretary of the Interior
on general palicies and specific matters
relating to the development of Cape Cod
National Seashore.

The meeting will convene at Park
Headquarters at 1:30 p.m. to discuss:

1. Alteration and Expansion of
Commercial Use—Surfside Colony.
Wellfleet.

2, Ponds Management Planning.

The meeting is open to the public. It is
expected that 15 persons will be able to
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attend the session in addition to the
Commission members.

Interested persons may make oral/
wrilten presentations to the Commission
or file wrilten statements. Such requests
should be made to the official listed
below at least seven days prior to the
meeling,

Further information concerning this
meeting may be obtained from Herbert
Olsen, Superintendent, Cape Cod
National Seashore, So. Wellfleet, MA
02663. Telephone: (617) 349-3785.
Minutes of the meeting will be available
for public information and copying two
weeks after the meeting at the office of
the Superintendent, Cape Cod National
Seashore, So, Wellfleel, Massachusetts.
Herbert Olsen,

Superintendent, Cape Cod National Seashore.
September 20, 1985,

|FR Doc, 85-23194 Filed 9-26-85; 8:45 am|
BILLING CODE 4310-70-M

Martin Luther King, Jr., National
Historic Site and Preservation District
Advisory Commission; Meeting

Notice is hereby given in accordance
with the Federal Advisory Commission
Act that a meeting of the Martin Luther
King, Jr., National Historic Site Advisory
Commission has been rescheduled from
Monday, October 7, 1985, at 10:30 a.m.,
to Wednesday, October 16, 1985 at 7:00
p.m., 8t the Martin Luther King, Jr.,
Center for Non-Violent Social Change,
Inc,, Freedom Hall, Room 261, 449
Auburn Avenue, NE, Atlanta, Georgia
30312,

The purpose of the Martin Luther
King. Jr.. National Historlc Site Advisory
Commission is to consult with the
Secretary of the Interior on matters of
planning, development and
administration of the Martin Luther
King, Jr., National Historic Site. The
purpose of this meeting will be to update
the Commission on park planning and
operations. A presentation of the final
recommendations for the Development

rogram/Advisory Commission Study
will be made.,

The members of the Commission are
as follows:

Mr. William Allison, Chairman
Mr. John H. Calhoun

Dr. Elizabeth A. Lyon

Mr. C. Randy Humphrey

Mrs. Christine King Farris

Mr. Handy Johnson, Jr.

Mr. James Patterson

Mrs. Freddye Scarborough Henderson
Mrs. Millicent Dobbs Jordan

Mr. John W. Cox

Reverend Joseph L. Roberts, Ir.

Mrs. Coretta Scott King, Ex-Officio
Member, Director, National Park
Service, Ex-Officio Member
The meeting will be open to the

public; however, facilities and space for

accommodating members of the public
are limited. Any member of the public
may file with the Commission a written
slatement concerning the matters to be
discussed.

Persons wishing further information
concerning the meeting or who wish to
submit written statements may contact
Randolph Scott, Superintendent, Martin
Luther King, Jr., National Historic Site,
522 Auburn Avenue, NE, Atlanta,
Georgia 30312; Telephone 404/221-5190.
Minutes of the meeting will be available
approximately 4 weeks after the
meeting.

Duted: September 18, 1985,

Frank Catroppa,

Regionel Director, Southeast Reglon.

[FR Doc. 85-23193 Filed 9-26-85; 8:45 am|

BILLING CODE 4310-70-M

National Capital Reglon, Public Affairs;
Public Meeting

The National Park Service is seeking
public comments and suggestions on the
planning of the 1985 Christmas Pageant
of Peace, which opens December 12 on
the Ellipse, south of the White House.

A public meeting will be held at the
National Capital Region Building, 1100
Ohio Drive, SW, Room 234, at 10 a.m. on
November 1, 1985.

Interested persons who would like to
comment at the meeting should notify
the National Park Service by October 25,
by calling the Office of Public Affairs
between 8 a.m. and 4 p.m., weekdays at
426-6700. Persons who cannot attend the
meeting can send written comments to
Regional Director, National Capital
Region, 1100 Ohio Drive, SW,
Washington, DC, 20242, Written
comments will be accepted until
October 17, 1985,

Dated: September 19, 1985,
Manus J. Fish, Jr.,
Regional Director, National Capita! Region.
[FR Doc. 85-23195 Filed 9-26-85; 8:45 am]
BILLING CODE 4310-70-M

—

INTERSTATE COMMERCE
COMMISSION

[Ex Parte No. 290 (Sub-2)]
Railroad Cost Recovery Procedures

AGENCY: Interstate Commerce
Commission,

ACTION: Notice of approval of rail cost
adjustment factor and decision.

SUMMARY: The Commission has decided
to approve the cost index filed by the
Association of American Railroads
{AAR) under the procedures of Ex Parte
No. 290 (Sub-No. 2), Railroad Cost
Recovery Procedures. The application of
the index provides for a fourth quarter
1985 Rail Cost Adjustment Factor
(RCAF) of 1.012. This RCAF shows a
decrease of .028 in railroad input prices
from the third quarter level of 1.040.
Since the fourth quarter 1985 RCAF,
remains below the level of a prior RCAF
no rate actions are ordered.

EFFECTIVE DATE: October 1, 1985.

FOR FURTHER INFORMATION CONTACT:
Robert C, Hasek, (202) 275-0938;
Douglas Galloway, (202) 275-7278.

SUPPLEMENTARY INFORMATION: By
decision served January 2, 1985, (50 FR
87, January 2, 1985) we outlined the
procedures for the calculation of the all
inclusive index of railroad input costs
and the methodology for the
computation of the RCAF. These
procedures replaced an interim
methodology which was formerly used.
AAR is required to calculate the
forecasted index on a quarterly basis
and submit it on the fifth day of the last
month of each calendar quarter.

We have reviewed AAR’s
calculations of the index for the fourth
quarter of 1985 and find that, with one
exception, these calculations comply
with the rules contained in our decision
served Januvary 2, 1985. These rules call
for the lease rental portion of the
equipment rents component of the index
to be calculated using actual data. AAR
states that it has been unable to develop
a meaningful lease rentals index using
actual data and anticipates seeking
modification of our rule concerning this
component., We will consider that
submission when it is received. At this
time we will continue to accept use of
the Producer Price Index for Industrial
Commodities, less Fuel, Power and
Related Products as a surrogate for the
lease rental portion of the equipment
rents component of the index. We have
previously observed thal the lease rental
portion of the index is only 2.4 percent
of the total and is not likely to have a
major effect on the RCAF,

We find the RCAF for the fourth
quarter of 1985 is 1,012, Thisis a
decrease of .028 from the third quarter of
1985. No rate actions are ordered.

The indices and RCAF derived from
AAR's fourth quarter calculations are
shown in Table A (see appendix). Table
B (see appendix) shows the second
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quarler 1985 index calculated on both an
actual basis and a forecasted basis for
comparative purposes,

This decision will not significantly
affect the quality of the human
environment or the conservation of
energy resources. This proceeding will
not have a significant adverse impact on
a substantial number of small entities
because these procedures simplify a
formerly complex and burdensome rate
increase procedure,

Authority: 49 U.S.C. 10821, 107078, 5 U.S.C.
553.)

Dated: September 13, 1985,

By the Commission, Chairman Taylor, Vice
Chairman Gradison, Commissioners Sterrett,
Andre, Simmons, Lamboley and Strenio.
Commissioner Sterrett did no! participate in
the disposition of this proceeding.

James H. Bayne,
Secretary.
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[FR Doc. 85-23132 Filed 8-26-85; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF LABOR

President’s Committee on the
International Labor Organization;
Meeting

In accordance with section 10(a) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is
hereby given of a meeting of the
President's Committee on the ILO:

Name: President's Committee on the

AInternational Labor Organization.

Date: Oclober 17, 1085,

Time: 2:00 p.m.

Place: Department of Labor, Third &
Constitution Avenue NW., Room $-2508,
Washington, DC 20210,

This meeting will be closed to the
public under the authority of section
10(d) of the Federal Advisory Committee
Act, During its closed session, the
Committee will discuss national security
matters.

All communications regarding this
Committee should be addressed to: Mr.
Robert W. Searby, Counselor to the
Committee, Department of Labor, Third
& Constitution Ave., NW,, Room S$-2235,
Washington, DC 20210, telephone (202)
523-6043.

Signed at Washington, DC this 20th day of
September, 1985,

William E. Brock,

Secretary of Labor.

[FR Doc. 85-23158 Piled 9-26-85; 8:45 am}
BILLING CODE 4510-28-M

Office of the Secretary

Agency Recordkeeping/Reporting
Requirements Under Review by the
Office of Management and Budget
(OMB)

Background: The Department of
Labor, in carrying out its responsibilities
under the Paperwork Reduction Act (44
U.S.C. Chapter 35), considers comments
on the reporting and recordkeeping
requirements that will affect the public.

List of Recordkeeping/Reporting
Requirements Under Review: On each
Tuesday and/or Friday, as necessary,
the Department of Labor will publish a
list of the Agency recordkeeping/
reporting requirements under review by
the Office of Management and Budget!
(OMB) since the last list was published.
The list will have all entries grouped
into new collections, revisions,
extensions, or reinstatements. The
Department Clearance Officer will, upon
request, be able to advise members of
the public of the nature of the particular
submission they are interested in.

Each entry may contain the following
information:

The Agency of the Department issuing
this recordkeeping/reporting
requirement,

The title of the recordkeeping/
reporting requirement,

The OBM and Agency identification
numbers, if applicable.

How often the recordkeeping/
reporting requirement is needed.

Who will be required to or asked to
report or keep records.

Whether small businesses or
organizations are affected,

An estimate of the total number of
hours needed to comply with the
recordkeeping/reporting requirments.

The number of forms in the request for
approval, if applicable.

An abstract describing the need for
and use of the information collection.

Comments and Questions: Copies of
the recordkeeping/revorting

‘requirements may be obtained by calling

the Department Clearance Officer, Pau)
E. Larson, Telephone 202 523-8331.
Comments and questions about the
items on this list should be directed to
Mr. Larson, Office of Information
Management, U.S. Department of Labor,
200 Constitution Avenue, NW, Room N-



Federal Register / Vol. 50, No. 188 / Friday, September 27, 1985 / Notices

39185

1301, Washington, DC 20210. Comments
should also be sent to the OMB
reviewer, Nancy Wentzler, Telephone
202 395-6860, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
Washington, DC 20503.

Any member of the public who wants
to comment on a recordkeeping/
reporting requirement which has been
submitted to OMB should advise Mr.
Larson of this intent at the earliest
possible date.

Extension

Employment Standards Administration
Requests for Medical Reports
1215-0106; LS-158, LS-415, L.S-525
On occasion
Businesses or other for-profit; Small
businesses or organizations
2,520 responses; 1,260 hours; 3 forms,
These medical reports are used by the
Longshore and Harbor Workers'
Compensation Act program to support
injured worker's claims for '
Compensation benefits under section 7
of the Longshore and Harbor Workers'
compensation Act (33 U.S.C. 901 et seq)
as amended and extended.
Mine Safety and Health Administration
Mine Operator Dust Data Card
1219-0011
Bimonthly
Businesses and other for profit; small
businesses or organizations
5.000 respondents; 114,808 burden hours.
Coal Mine Operators are required to
collect and submit respirable dust
samples to MSHA for analysis. Pertinent
information associated with identifying
and analyzing these samples is
submitted on the dust data cards that
accompanies the samples.
Signed a1 Washington, DC this 24th day of
September, 1985,
Paul E. Larson,
Department Clearance Officer.
[FR Doc. 85-23169 Filed 9-26-85 8:45 am}
BILLING CODE 4510-27-M

Employment and Training
Administration

ITA-W-16,191]

Aeolian Corp., Memphis, TN;
Termination of Investigation

Pursuant to section 221 of the Trade
Z'\q. of 1974, an investigation was
initiated on July 29, 1985 in response to a
worker petition filed by the United
fumiture Workers of America, Local
282, on behalf of workers at Aeolian

Corporation, Piano Manufacturing Plant,
Memphis, Tennessee.

A certification applicable to the
petitioning group of workers was issued
on July 24, 1985 (TA-W-15,810A).
Consequently, further investigation in
this case would serve no purpose; and
the investigation has been terminated,

Signed at Washington, D.C., this 18th day
of September 1985,

Marvin M. Fooks,

Director, Office of Trade Adjustment
Assistance.

[FR Doc. 85-23159 Filed 9-26-85; 8:45 am)
BELLING CODE 4510-30-M

[TA-W-16,200]

Ely Group, Inc., Rockford Textile Milis,
McMinnville, TN; Termination of
Investigation

Pursuant to Sectlon 221 of the Trade
Act of 1974, an investigation was
initiated on july 29, 1985 in response to a
worker petition received on July 22, 1985
which was filed on behalf of workers at
the Ely Group, Incorporated, Rockford
Textile Mills, McMinnville, Tennessee.

The petitioning group of workers are
subject to an ongoing investigation for
which a determination has not yet been
issued (TA-W-16,013). Consequently
further investigation in this case would
serve no purpose and the investigation
has been terminated.

Signed at Washington, D.C. this 18th day of
September 1985,

Marvin M. Fooks,

Director. Office of Trade Adjustment
Assistance.

[FR Dog, 85-23160 Filed 9-26-85; 8:45 am|
BILLING CODE 4510-30-M

[TA-W-16,369]

Prestige Sportswear, Inc., Boston, MA;
Termination of Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was
initiated on August 30, 1885 in response
to a worker petition which was filed by
the International Ladies Garment
Workers' Union on behalf of workers at
Prestige Sportswear, Incorporated,
Boston, Massachusetts,

A certification applicable to the
petitioning group of workers was issued
on April 25, 1985 (TA-W-15,737).
Consequently, further investigation in
this case would serve no purpose; and
the investigation has been terminated.

Signed at Washington. DC, this 16th day of
September 1985,

Marvin M. Fooks,

Director, Office of Trade Adjustment
Assistance.

[FR Doc. 85-23161 Filed 8-26-85; 8:45 am|
BILUING CODE 4510-30-M

ITA-W-15,772]

United Technologies Corp. Diesel
Systems, Springfield, MA; Affirmative
Determination Regarding Application
for Reconsideration

By an application dated August 21,
1985, the International Union of
Electrical Workers requested
administrative reconsideration of the
Department of Labor’s Notice of
Determination Regarding Eligibility to
Apply for Worker Adjustment
Assistance on behalf of workers and
former workers producing diesel
systems at United Technologies
Corporation, Springfield, Massachusetts,
The notice of determinations was
published in the Federal Register on
August 13, 1985 (50 FR 32654).

The application claims, among other
things, that United Technologies’ market
share in the diesel pump business for
trucks and farm vehicles has declined
and that their leading competitors are
foreign. The union lists seven foreign
competitors of United Technologies
Corporation.

Conclusion

After careful review of the
application, I conclude that the claim is
of sufficient weight to justify
reconsideration of the Department of
Labor's prior decision. The application
is therefore, granted.

Signed at Washington, DC, this 18th day of
September 1985.

Stephen A. Wandner,

Deputy Director, Office of Legislavion and
Acluarial Services, UIS.

|FR Doc. 85-23162 Filed 9-26-85; 8:45 am)
BILLING CODE 4510-20-M

[TA-W-16,135]

West Orange Manufacturing Co., West
Orange, NJ; Termination of
Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was
initiated on June 28, 1985 in response to
& worker petition received on June 7,
1985 which was filed by the
International Ladies’ Garment Workers
Union on behalf of workers at West
Orange Manufacturing Company/Lady
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Gilda, Incorporated, West Orange, New

Jersey. The petitioner has requested that

the petition be withdrawn.

Consequently, further investigation in

this case would serve no purpose, and

the investigation has been terminated,
Signed at Washington, DC, this 18th day of

September 1985,

Marvin M. Fooks,

Director, Office of Trade Adjustment

Assistance,

|FR Doc. 85-23163 Filed 9-26-85; 8:45 am)

BILLING CODE 4510-30-M

Mine Safety and Health Administration
|Docket No. M-85-18-M]

Hydrocarbon Resources Co.; Petition
for Modification of Application of
Mandatory Safety Standard

Hydrocarbon Resources Company,
Star Route 2, Box 192, Randlett, Utah
84063 has filed a petition to modify the
application of 30 CFR 57.19102 (shafts)
to its Wild Horse Mine (L.D. No. 4201744)
located in Uintah County, Utah. The
petition is filed under section 101(c) of
the Federal Mine Safety and Health Act
of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that a means be provided to
guide the movement of a shaft
conveyance.

2. As an alternate method, petitioner
proposes to use glancing boards on the
shafts ends and the walls of the shaft for
the sides,

3. Due to the narrowness of the vein,
the shaft walls can be cut to
accommodate the conveyance. The
interface between the Gilsonite and the
rock walls is smooth, which allows the
conveyance to move freely in the shaft.

4. Because the vein is narrow,
petitioner states that a guide rail would
restrict the ingress and egress from the
conveyance, creating a potential hazard.

5. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 28, 1985, Copies of the petition
are available for inspection at that
address.

Dated: September 23, 1984,
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

{FR Doc. 85-23170 Filed 8-26-85; 8:45 am)
BILLING CODE 4510-43-M

[Docket No. M-85-111-C] °

Kanawha Coal Co.; Petition for
Modification of Application of
Mandatory Safety Standard

Kanawha Coal Company, Route 1,
Box 420, Ashford, West Virginia 25009
has filed a petition to modify the
application of 30 CFR 75.1710 (cabs and

canopies) to its Madison No. 2 Mine (LD,

No. 46-02844) located in Boone County,
West Virginia. The petition is filed
under section 101(c) of the Federal Mine
Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that cabs or canopies be
installed on the mine's electric face
equipment.

2. Petitioner states that the use of
canopies would result in 8 diminution of
safety for the miners affected because
the canopies could rub the roof and
damage roof bolts. The canopy legs are
being knocked loose to the extent that
the canopy has hit the equipment
operator, In addition, the canopies
decrease the equipment operator’s
visibility, increasing the chances of an
accident.

3. For these reasons, petitioner
requests a modification of the standard
for mining machines in mining heights
lower than 48 inches.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in thal office on or before
October 28, 1985. Copies of the petition
are available for inspection at that
address,

Dated: September 23, 1885,
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

|FR Doc. 85-23171 Filed 9-26-85; 8:45 am|
BILLING CODE 4510-43-M

[Docket No. M-85-112-C]

Magnum Quality Coal Co,, Inc.; Petition
for Modification of Application of
Mandatory Safety Standard

Magnum Quality Coal Company;, Inc.,
HCR 85, Box 1166, Whitesburg,
Kentucky 41858 has filed a petition to
modify the application of 30 CFR 75.1710
(cabs and canopies) to its No. 6 Mine
(L.D. No. 15-07154) located in Letcher
County, Kentucky. The petition is filed
under section 101(c) of the Federal Mine
Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that cabs or canopies be
installed on the mine's electric face
equipment.

2. Petitioner states that the use of a
canopy on the mine's equipment would
result in a diminution of safety for the
miners affected because it could strike
and dislodge roof support due to uneven
roof and soft and uneven bottom. In
addition the canopy would limit the
equipment operator's visibility,
increasing the chances of an accident.

3. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203, All
comments must be postmarked or
received in that office on or before
October 28, 1985. Coples of the petition
are available for inspection at that
address.

Dated: September 23, 1985,
Patricia W. Silvey,

Director, Office of Standords, Regulations
and Variances.

[FR Doc. B5-23172 Filed 9-26-85; 8:45 am]
BILLING CODE 4510-43-M

[Docket No. M-85-105-C]

Mettiki Coal Corp.; Petition for
Modification of Application of
Mandatory Safety Standard

Mettiki Coal Corporation, Route 3,
Box 124A, Deer Park, Maryland 21550
has filed petition to modify the _
application of 30 CFR 75.1400 (hoisting
equipment; general) to its C Mine (LD.
No. 18-00655) located in Garrett County,
Maryland. The petition is filed under
section 101(c) of the Federal Mine Safety
and Health Act of 1977.
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A summary of the petitioner’s
statements follows:

1. The petition concerns the
requirement that a qualified hoisting
engineer be on duty while any person is
underground,

2. As an alternate method, petitioner
proposes to allow a fireboss and pumper
to travel into and out of the mine on a
diesel powered 955 Eimco Mine Tender
utility vehicle on weekends and
holidays without having a hoisting
engineer on duty. The mine has a
roadway continuous from all sections to
the surface which is maintained in a
safe condition and is always available
for travel, The mine phones provide the
fireboss and pumper with continual
contact with surface guards who could
summon additional help immediately, if
necessary.

3. For these reasons, petitioner
requests a modification of the standard.

Reques! for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 827, 4015 Wilson
Boulevard, Arlington. Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 28, 1985. Copies of the petition
are available for inspection at that
address,

Dated: September 23, 1985,
Patricia W. Silvey,
Director, Office of Standards, Regulations
and Variances
[FR Doc. 85-23173 Filed 9-26-85: 8:45 am|
SILLING CODE 4510-43-M

{Docket No. M-85-103-C]

Windsor Power House Coal Co.;
Petition for Modification of Application
of Mandatory Safety Standard

Windsor Power House Coal Company,
Windsor Heights, West Virginia 26075
has filed a petition to modify the
application of 30 CFR 75.503
Ipermissible electric face equipment;
maintenance) to its Beech Bottom Mine
{l‘.D. No. 46-01288) located in Brooke
Country, West Virginia. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977,

A summary of the petitioner's
slatements follows:

1. The petition concerns the use of a
located padlock to secure battery plugs
'0 machine-mounted battery receptacles

on permissible, mobile, battery-powered
machines,

2. As an alternate method, petitioner
proposes to use metal locking devices,
each consisting of a fabricated metal
bracket in lieu of padlocks to secure
battery plugs to machine mounted
battery receptacles on permissible,
mobile, battery-powered machines. The
metal locking device will be designed,
installed and used to prevent the
threaded rings securing the battery plugs
to the battery receptacies from
unintentionally loosening. The metal
locking devices will be securely
attached to the battery receptacles to
prevent accidental loss of the devices,

3. Petitioner states that the locking
device will be easier to maintian than
padlocks because there are no keys to
be lost and dirt can't interfere with the
working as with a padlock.

4. Operators of permissible, mobile,
battery-powered machines affected by

‘this modification will be trained in the

proper use of the locking device, trained
in the hazards of breaking battery-plug
connnections under load, and trained in
the hazards of breaking battery-plug
connections in areas of the mine where
electric equipment is required to be
permissible.

5 For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 8, 1985. Copies of the petition
are available for inspection at that
address.

Dated: September 23, 1985.
Patricia W. Silvey,

Director. Office of Standards, Regulations
and Variances.

[FR Doc. 85-23174 File 9-26-85: 8:45 am)
BILLING CODE 4510-43-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice 85-61)

NASA Advisory Council, Space
Systems and T y Advisory
Committee {SSTAC); Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L. 92-483, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Space Systems
and Technology Advisory Committee,
Informal Exectutive Subcommittee.

DATES AND TIMES: October 17, 1985, 8:30
a.m. to 5:30 p.m.; October 18, 1985, 8:30
am.tolpm

ADDRESS: National Aeronautics and
Space Administration, 600
Independence Avenue, SW, Room 625,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mr. John Clark, Office of Aeronautics &
Space Technology; Telephone: Area
Code 202/453-2703

SUPPLEMENTARY INFORMATION: The
Space Systems and Technology
Advisory Committee was established to
provide overall guidance and direction
to the space research and technology
activities in the Office of Aeronautics
and Space Technology (OAST), The
Committee, chaired by Mr. Norman
Augustine, is comprised of 8 members.
The meeting will be open to the public
up to the seating capacity of the room
(approximately 50 persons including the
Subcommittee members and other
participants).

Type of Meeting: Open,
Agenda:
October 17, 1885

8:30 a.m.~Chairperson’s Remarks.

8 a.m.—Review of Space Systems Technology
Committee (SSTAC) Charter; Review of
SSTAC and Aerospace Research &
Technology Subcommittes (ARTS)
Membership.

430 a.m~Review of FY 86 Study Topics.

10 a.m—Review of Automation and Robotics

Program.
1 p.m~—Review of OAST Mission Drivers,
5:30 p.m—Adjoumn.

October 18, 1985

8:30 a.m.~OAST Mission Drivers: summary
of recommendations,

10:30 a.m.—OAST’s Role as Catalyst to Build
& National Constituency for In-Space
Technolgy Experiments.

12:30 p.m,—Chairperson’s Closing Comments.

1 p.m—Adjourn.

Richard L. Daniels,

Deputy Director, Logistics Management and

Information Programs Division, Office of

Management.

September 20, 1985,

[FR Doc. 85-23093 Filed 9-26-85; 8:45 am|
BILLING CODE 75-10-01-M
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[Notice 85-62] 1:30 p.m.—Continuation of SESAC Study Space Sciences
Planning. T ke Uni
NASA Advisory Councll (NAC), Space 400 p.m—Plenry Session to Review Study gy s n e on 0f the Universe
and Earth Science Advisory Activities. 10:30 a.m.—Solar and Space Plasma Physics
Committee (SESAC); Meeting §:30 p.m.—Adjourn. 11:15 a.m.—Fundamental Physics and
October 23, 1965 Chemistry

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub,
L. 92-463, as amended. the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
NASA Advisory Council, Space and
Earth Science Advisory Committee,

DATE AND TIME: October 21, 1985, 9:30
a.m. to 5:30 p.m.; October 22, 1985, 8:30
a.m. to 5:30 p.m.; October 23, 1985, 8:30
a.m, to 12:30 p.m.

ADDRESS: National Aeronautics and
Space Administration, FOB 10-B, Room
228-A, 600 Independence Avenue, S W.,
Washington, DC 20548,

FOR FURTHER INFORMATION CONTACT:
Dr. Jeffrey D. Rosendhal, Code E,
National Aeronautics and Space
Administration, Washington, DC 20546
(202/453-1410).
SUPPLEMENTARY INFORMATION: The
NAC Space and Earth Science Advisory
Committee consults with and advises
the Council as a whole and NASA on
plans for, work in progress on, and
accomplishments of NASA's Space and
Earth Science programs. The Committee
is chaired by Louis Lanzerotti and is
composed of 30 members.

Type of Meeting: Open.

Agenda: Full Committee—Room
226-A

October 21, 1985

9:30 a.m.~Introduction of New Members,
Announcements, Review of Agenda.

9:45 a.m.—Status of FY 1986 Budget in
Congress and Office of Space Science

and Applications (OSSA) Major Projects.

10:15 a.m.—Shuttle/Spacelab Payloads: A
Status Report.

11:15 a.m.—Task Force on the Scientific
Utilization of the Space Station
Activities,

1:30 p.m.—SESAC Study Planning/Review of
Progress to Date and Report on Planning
Group Activities,

2:30 p.m.~Organization of Study Activities;
Splinter Meetings as Appropriate.

4:30 p.m.—Plenary Session 10 Discuss Study
Planning.

5:30 p.m.—Adjourn.

October 22, 1985

8:30 a m.—Europesn Space Agency (ESA)
Program Planning.

9:30 a.m.—An Overview of the Microgravity
Science and Applications Program.

11:00 a.m.—~Continuation of SESAC Study
Planning: Splinter Meetings as
Appropriate

8:30 a.m—~The Physics Survey Report.

9:30 a.m.—Earth System Science Committee
(ESSC)/A Status Report.

10:45 a.m.—Progress of the National
Commission on Space, Role of Various
Federal Agencies in the Earth Sciences,
and Other Office of Science Technology
Policy (OSTP) Activities.

11:45 a.m.—Meeling Summary, Future Plans,

12:30 p.m.—~Adjourn.

Richard L. Daniels,

Deputy Director, Logistics Management and

Information Programs Divisian, Office of

Management.

|FR Doc, 85-23094 Filed 9-26-85; 8:45 am)

BILLING CODE 7510-01-M

[Notice 85-63]

National Commission on Space;
Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Pub.
L.. 92-463, as amended, the National
Aeronautics and Space Administration
announces a forthcoming meeting of the
National Commission on Space [NCS).
DATE AND TIME: October 22, 1985, 8:30
a.m. to 5 p.m.; October 23, 1985, 8:45 a.m.
to 4 p.m.
ADDRESS: Massachusetts Institute of
Technology, Building 34, Room 401
(Greer Room), Cambridge, MA 02139,
FOR FURTHER INFORMATION CONTACT:
Mrs, Mechthild E. *Mitzi" Peterson,
National Commission on Space, Suite
3212, 490 L'Enfant Plaza East, SW,
Washington, DC 20024 (202/453-8885).
SUPPLEMENTARY INFORMATION: The
National Commission on Space was
established to study existing and
proposed U.S. space activities; formulate
an agenda for the U.S. civilian space
program; and identify long-range goals,
opportunities, and policy options for
civilian space activity for the next 20
years. The Commission, chaired by Dr.
Thomas O. Paine, consists of 15 voting
members. The meeting will be open to
the public up to the seating capacity of
the room (approximately 75 persons
including Commission members and
other participants).

Type of Meeting: Open.

Agenda
October 22, 1965
8:30 a.m.—Opening remarks

1 p.m—Life Sciences
2 p.m.~Discussion
5 p.m—~—Adjourn

QOctober 23, 1985
8:45 a.m.—Opening Remarks

Space Technology

9 a.m —Space Research and Technology

10 a.m.—Technology for Manned Space Fligh
11 a.m—Technology for Space Science

1 p.m~Technology for Space Transportation
2 p.m.~Discussion

4 p.m.~Adjourn

Richard L. Daniels,

Deputy Director, Logistics Management and
Information Programs Divigion, Offive of
Management.

NATIONAL SCIENCE FOUNDATION

Privacy Act of 1974; Alteration to
System of Records

Notice is hereby given of a proposed
amendment to the NSF System of
Records No. 29 entitled "Principal
Investigator/Project Director
Subsystem,"” as published in the Federal
Register, "Privacy Act Issuances, 1884
Compilation,” Volume V, Page 208, The,
purpose of this amendment is to provide
a better description of the categories of
records covered by the “system."”

NSF-29

SYSTEM NAME:
Principal Investigator/Project Director
Subsystem.,

SYSTEM LOCATION:

National Science Foundation, Office
of Information Systems, 1800 G. Strect,
NW. Washington, D.C. 20550.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Each individual that requests suppor!
from the National Science Foundation,
and Principal Investigators or Project
Directors from institutions requesting
NSF support.

CATEGORIES OF RECORDS IN THE SYSTEM:

Personal data as well as data on the
disposition of each application of
proposal submitted to the National
Science Foundation,

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OR
USERS AND THE PURPOSES OF SUCH USES!
Information, other than personal
information of a sensitive nature, may
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be released to other government
agencies, which often receive proposals
from the same Principal Investigator/
Project Director.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Information is stored in an automated
data base on disk and magnetic tapes.

RETRIEVABILITY:

Information can be retrieved by name
or Social Security Number of applicant.

SAFEGUARDS:

Authorized Users: Employees who
maintain records in this system are
instructed to grant access to other
employees on a need-to-know basis as
specifically authorized by the Privacy
Act Officer.

Physical Safeguards: Building
employs security guards. Building is
locked during non-business hours when
guard is not on duty. Room in which
records are kept is locked during non-
business hours.

Procedural Safeguards: Access to
compuler files is controlled by the use of
passwords. Access to source data files
is strictly controlled by program staff.

RETENTION AND DISPOSAL:

Computer files are cumulative and
maintained indefinitely.

SYSTEM MANAGER(S) AND ADDRESS:

(Computer files), Chief,
Administrative Systems Branch, Office
of Information Systems, National

Science Foundation, Washington, D.C.
20550,

NOTIFICATION PROCEDURES:

To determine if a record exists write
to: NSF Privacy Act Officer, National
Science Foundation, Washington, D.C.
20550,

The National Science Foundation
reserves the right to require sufficient
identification to positively identify the
individual making the request. Complete
procedures are found at 45 CFR Part 613.

RECORDS ACCESS PROCEDURES:

See "Notification Procedures” above.
Requester should reasonably specify the
record contents being sought.

CONTESTING RECORDS PROCEDURES:

See “Notification Procedures" above.
Requester should reasonably identify
the record and specify the information
to be contested, and state the corrective
action sought and the reasons for the
correction, with supporting justification.

RECORD SOURCE CATEGORIES:

Information is taken from materials
submitted by the applicants.

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS
OF THE ACT:
None.

Dated: September 23, 1985,

Herman G. Fleming,

NSF Privacy Act Officer.

[FR Doc. 85-23079 Filed 9-26-85; 8:45 am]
BILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

Regulatory Guides; Issuance and
Availability

The Nuclear Regulatory Commission
has issued revisions to three guides in
its Regulatory Guide Series. This series
has been developed to describe and
make available to the public methods
acceptable to the NRC staff of
implementing specific parts of the
Commission’s regulations and, in some
cases, to delineate techniques used by
the staff in evaluating specific problems
or postulated accidents and to provide
guidance to applicants concerning
certain of the information needed by the
staff in its review of applications for
permits and licenses.

Regulatory Guide 1.84, Revision 23,
"Design and Fabrication Code Case
Acceptability, ASME Section II,
Division 1," and Regulatory Guide 1.85,
Revision 23, "Materials Code Case
Acceptability, ASME Section I,
Division 1," list those code cases that
are generally acceptable to the NRC
staff for implementation in the licensing
of light-water-cooled nuclear power
plants. Revision 4 to Regulatory Guide
1.147, “Inservice Inspection Code Case
Acceptability, ASME Section XI,
Division 1," lists those code cases that
are generally acceptable to the NRC
staff for implementation in the inservice
inspection of light-water-cooled nuclear
power plants, These three guides are
periodically revised to update the :
listings of acceptable code cases and to
include the results of public comment
and additional staff review.

Comments and suggestions in
connection with (1) items for inclusion
in guides currently being developed or
(2) improvements in all published guides
are encouraged at any time. Written
comments may be submitted to the
Rules and Procedures Branch, DRR,
ADM, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Comments may also be delivered to
Room 4000, Maryland National Bank
Building, 7735 Old Georgetown Road,

Bethesda, Maryland. from 8:15 a.m. to
5:00 p.m. Copies of comments received
may be examined at the NRC Public
Document Room, 1717 H Street NW.,
Washington, DC.

Regulatory guides are available for
inspection at the Commission's Public
Document Room, 1717 H Street NW.,
Washington, DC. Copies of active guides
may be purchased at the current
Government Printing Office price. A
subscription service for future guides in
specific divisions is available through
the Government Printing Office.
Information on the subscription service
and current prices may be obtained by
writing to the Superintendent of
Documents, U.S, Government Printing
Office, Post Office Box 37082,
Washington, DC 20013-7082.

(5 US.C, 552(a))

Dated at Silver Spring, Maryland this 23rd
day of September 1985.

For the Nuclear Regulatory Commission.

Robert B, Minogue,

Director, Office of Nuclear Regulatory
Research.

[FR Doc. 85-23184 Filed 8-26-85; 8:45 am|
BILLING CODE 7590-01-M

Advisory Committee on Reactor
Safeguards; Meeting Agenda

In accordance with the purpose of
section 29 and 182b. of the Atomic
Energy Act (42 U.S,C. 2039, 2232b), the
Advisory Committee on Reactor
Safeguards will hold a meeting on
October 10-12, 1985, in Room 10486, 1717
H Street, NW, Washington, DC. Notice
of this meeting was published in the
Federal Register on August 21, 1985,

The agenda for the subject meeting
will be as follows:

Thursday, October 10, 1985

8:30 A.M~8:45 A.M.: Report of ACRS
Chairman (Open)—The ACRS Chairman
will report briefly regarding items of
current interest to the Committee.

8:45 AM.-10:00 A.M.: Advanced
Reactors (Open)—The members will
discuss proposed ACRS comments to
the NRC regarding the proposed
Commission policy statement on
advanced reactors, Members of the NRC
Staff will participate, as appropriate.

10:00 A.M.~10:30 A.M.: Topics for
Meeting with NRC Commissioners
(Open)—The members will discuss
ACRS recommendations to the NRC
regarding EPA standards for high level
waste disposal.

10:30 A.M.~11:30 A.M.: Meeting with
NRC Commissioners (Open)—The
members will meet with the NRC
Commissioners to discuss ACRS
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comments on the EPA standards for high
level waste disposal.

11:30 AM~12:45 PM.: TVA
Organizational Changes (Open)—
Representatives of the NRC Staff will
brief the Committee regarding proposed
changes in the TVA organization to
correct deficiencies in the construction
and operation of TVA plants.

1:45 PM.<3:45 P.M.: Davis-Besse
Nuclear Power Plant (Open}—The
members will hear and discuss a report
by representatives of the NRC Staff
regarding the results of the star{-up test
program for Unit 1 of this nuclear
station, Representatives of the licensee
will participate, as appropriate.

3:45 P.M.—5:45 P.M.: General Electric
Standard Safety Analysis Report
(GESSAR 1I) (Open/Closed}—The
Committee will discusa the proposed
ACRS report regarding the FDA for this
type nuclear station.

Portions of this session will be closed
as needed to discuss Proprietary
Information applicable to this plant and
detailed security arrangements for this
type of facility.

545 P.M~6:15 P.M.: Regulatory
Activities (Open)—The members will
hear and discuss the reports of its
subcommittee on proposed changes to
NRC Regulatory Guides, including
meteorological measurement programs;
criteria for power, instrumentation, and
control portions of safety systems; and
instrument setpoints for safety-related
syslems,

Friday, October 11, 1685

8:30 AM.~11:30 A.M.: Source Terms
for Nuclear Power Plant Accidents
(Open}—The members will hear the
report of its subcommittee and discuss
proposed NUREG-0956, Reassessment
of Source Term. Members of the NRC
Staff will participate as appropriate.

11:30 A.M.~1:30 P.M.: Emergency
Planning (Open)—The Committee will
hear and discuss the report of its
subcommittee on consideration of
extreme external phenomena in
emergency planning. Representatives of
the NRC Steff and inviled experts will
participate, as appropriate.

2:30 P.M.~4:30 P.M.: General Electric
Standard Safety Analysis Report
(GESSAR II) {(Open/Closed)—The
members will continue discussion of the
Committee’s report to the NRC regarding
an FDA for this type of nuclear plant.

Portions of this session will be closed
as necessary to discuss Proprietary
Information applicable to this matter
and details of security arrangements for
this type of plant.

4:30 P.M.~5:30 P.M. Indian Point
Nuclear Generating Station, Units 2 and
3 [Open}-~The members will discuss

proposed ACRS comments regarding
application of the PRA for these units to
this nuclear station.

5:30 P.M.-6-30 P.M.: Nuclear Power
Plant Safety-Related Issues (Open)—
The members will discuss a proposed
ACRS report on the state of nuclear
power safety. Members of the NRC Staff
will participate, as appropriate.

Saturday, October 12, 1985

8:30 A.M.—12:30 P.M.: Preparation of
ACHS Reports (Open/Closed)—The
members of the Committee will discuss
proposed reports 1o the NRC regarding
items considered during this meeting. In
addition, proposed ACRS comments
regardin? the use of natural ability
testing of nuclear power plant operators
will also be considered.

1:30 P.M.-2:30 P.M.: Quantitative
Safety Goals (Open)—The members will
hear and discuss the report of its
subcommittee on proposed quantitative
safety goals for nuclear power plants.

2:30 P.M.-3:00 P.M.: ACRS Procedures
and Practices (Open)}—The Committee
will hear and discuss the report of its
subcommittee on proposed changes in
ACRS procedures and practices based
on meetings of its subcommittee and the
report of its Panel on ACRS
Effectiveness.

3:00 P.M.~4:00 PM.: ACRS Annual
Report to the U.S. Congress on the
Proposed NRC Safety Research
Program and Budget (Open}—The
members will discuss the proposed
scope and content of its annual reports
to the U.S. Congress on proposed NRC
safety research programs and budgets.

Procedures for the conduct of and
participation in ACRS meetings were
published in the Federal Register on
October 3, 1984 (49 FR 193). In
accordance with these procedures, oral
or written statements may be presented
by members of the public, recordings
will be permitted only during those
portions of the meeting when a
transcript is being kept, and questions
may be asked only by members of the
Committee, its consultants, and Staff.
Persons desiring to make oral
statements should notify the ACRS
Executive Director as far in advance as
practicable so that appropriate
arrangements can be made to allow the
necessary time during the meeting for
such statements. Use of still, motion
picture and television cameras during
this meeting may be limited to selected
portions of the meeting as deiermined
by the Chairman. Information regarding
the time to be set aside for this purpose
may be obtained by a prepaid telephone
call to the ACRS Executive Director, R.
F. Fraley, prior to the meeting. In view of
the possibility that the schedule for

ACRS meetings may be adjusted by the
Chairman ag necessary to facilitate the
conduct of the meeting, persons
planning to attend should check with the
ACRS Executive Director if such
rescheduling would result in major
inconvenience.

I have determined in accordance with
subsection 10{d) Pub. L. 92-463 that it is
necessary to close portions of this
meeting as noted above to discuss
Proprietary Information {5 U.S.C.
552b(c)(4)], and delailed security
information [5 U.S,C. 562b{c})(3)}.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman's ruling on reques!s for the
opportunity to present oral slatements
and the time allotted can be obtained by
a prepaid telephone call to the ACRS
Executive Director, Mr. Raymond F.
Fraley (telephone 202/634-3265),
between 8:15 A.M. and 5:00 P.M. EDT.

Dated: September 23, 1085,

John C. Hoyle,

Advisory Committee Management Officer.
[FR Doc. 85-23216 Filed 9-28-85; 8:45 am)
BILLING CODE 7550-01-M

Advisory Committee on Reactor
Safeguards; Combined Site Evaluation
and Extreme External Phenomena;
Meeting

The ACRS Subcommittees on Site
Evaluation and Extreme External
Phenomena will hold a combined
meeting on October 9, 1985, Room 1046,
1717 H Street, NW, Washington, DC,

The entire meeting will be open to
public attendance.

The agenda for the subject meeting
shall be as follows:

Wednesday, Oclober 8, 1985—8:30
a.m. until the conclusion of business.

The Subcommittees will: (1) Evaluate,
from a probabilistic approach, the
relative importance of various natural
phenomena, and prioritize them in terms
of their potential impact on offsite
emergency planning, considering the
likelihood that such phenomena might
cause an accident that would require the
implementation of offsite emergency
plans, and (2) review the proposed fina!
amendments to 10 CFR Part Part 50,
Appendix E, Consideration of
Earthquakes in Emergency Planning,
SECY-85-283, dated August 21, 1985,
and develop an ACRS consensus on this
issue for the Commission.

Oral statements may be presented by
members of the public with the
concurrence of the Subcommittee
Chairman; written statements will be
accepted and made available to the
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Committee. Recordings will be permitted
only during those portions of the
meeting when a transcript is being kept,
and questions may be asked only by
members of the Subcommittee, its
consultants, and Staff. Persons desiring
to make oral statements should notify
the ACRS staff member named below as
far in advance as is practicable so that
appropriate arrangements can be made.

During the initial portion of the
meeting, the Subcommittees, along with
any of its consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittees will then hear
presentations by and hold discussions
with reéspresentatives of the NRC Staff,
its consultants, and other interested
persons regarding this review.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman'’s ruling on requests for the
opportunity lo present oral statements
and the time allotted therefor can be
obtained by & prepaid telephone call to
the cognizant ACRS staff member, Mr.
Owen Merrill (telephone 202/634-1413)
between 8:15 a.m. and 5:00 p.m. Persons
planning to attend this meeting are
urged lo contact the above named
individual one or two days before the
scheduled meeting to be advised of any
changes in schedule, etc,, which may
have occurred.

Dated: September 24, 1985,
Morton W. Libarkin,
Assistant Executive Director for Project
Review.
[FR Doc. 85-23217 Filed 9-26-85; 8:45 amj
BILLING CODE 75980-01-M

[Docket No. 50-289 SP (Management
Phase)) :

Metropolitan Edison Co., et al. (Three
Mile Istand Nuclear Station, Unit No. 1);
Oral Argument

Notice is hereby given that, in
accordance with the Appeal Board's
order of September 5, 1985, oral
argument on the appeals of Three Mile
Island Alert, Inc,, and the Union of
Concerned Scientists from the Licensing
Bo.'n.rQ's May 8, 1985, partial initial
decision on licensed operator training
(LBP-85-15) will be heard at 2:00 p.m. on
Thursday. October 24, 1985, in the NRC
{’:{b//(r Hearing Room, Fifth Floor, East-
Vest Towers Building, 4350 East-West
Highway, Bethesda, Maryland.

Dated: September 23, 1985.

For the Appeal Board.
Barbara A. Tompkins,
Secretary to the Appeal Board.
[FR Doc. 85-23218 Filed 9-26-85; 8:45 am)
BILLING CODE 7590-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Advisory Committee for Trade
Negotiations; Meeting and
Determination of Closing

The meeting of the Advisory
Committee for Trade Negotiations {the
Advisory Committee) to be held
Wednesday, October 23, 1985 from 1:00
p.m. to 4:00 p.m. in Washington, D.C,,
will involve a review and discussion of
the current issues involving the trade
policy of the United States. Pursuant to
section 2155(f)(2) of Title 19 of the
United States Code, | have determined
that this meeting will be concerned with
matters the disclosure of which would
seriously compromise the Government's
negotiating objectives or bargaining
positions.

More detailed information can be
obtained by contacting Phyllis O.
Bonanno, Director, Office of Private
Sector Liaison, Office of the United
States Trade Representative, Executive
Office of the President, Washington,
D.C. 205086,

[FR Dog. 85-23009, Filed 8-26-85; 8:45 am|
BILLING CODE 3190-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 22439; File No. SR-NASD-80-
10]

Statement of Commission Views on
Side-by-Side Market Making Pilot;
Denial of NASD Petition for
Reconsideration of Securities
Exchange Act Releases No. 22026

1. Background

On May 8, 1985, the Commission
issued a release that, among other
things, approved in concept a pilot
program in side-by-side market making
involving the six most active National
Market System ('NMS") Securities,
subject to Commission determinations
that grants of unlisted trading privileges
("UTP") and exchange side-by-side
trading in the pilot stocks would be
consistent with the Act and the creation
of adequale equity and options audit
trails.! In that Release the Commission

'Securities Exchange Act Release No. 22020, May
8. 1085, 50 FR 20310 ("OTC Options Release™).

solicited comment on exchange
participation in the pilot. As discussed
in a separate release,* the Commission
is now prepared to grant exchanges UTP
in certain NMS Securities, subject to
certain conditions, For the reasons
discussed below, the Commission
conlinues to believe that the side-by-
side pilot is appropriate, and also
believes that the exchange participation
in the pilot appears appropriate. In
addition, the Commission announces
that this pilot will begin on January 20,
1986.

On June 17, 1985, the NASD filed with
the Commission a Petition for
Reconsideration and Statement of
Comments regarding the OTC Options
Release.? For the reasons discussed
below, the Commission denies the
Petition for Reconsideration; the
Commission, however, has carefully
considered the Statement of Comments,
along with those of other commentators,
in addressing the question of exchange
participation in the side-by-side market
making pilot.

I1. The Side-by-Side Market Making
Pilot

A. Comments

The Commission received comments
on the side-by-side market making pilot
from the NASD ¢ CBOE,* NYSE ¢PSE *
and nineteen members * of the NASD.

2Securities Exchange Act Release No. 22412,
September 16, 1985 [“UTP Release”).

INASD Petition for Reconsideration and
Statement of Comments on Securities Exchange Act
Release No, 22026 {“Petition™), dated June 17, 1885,

*These comments are contiined in the NASD's
Petition supra note 3. In its Petition. and NASD also
questions the Commission's April 18 deliberations
for reasons other than the design of the pilot
program. For example, the NASD comiplains that the
April 16th meeting was affected by procedural
irregularities. In addition. the NASD compluins that
it s competitively unfair not to allow the NASD to
trade options on listed stocks and requests that the
Commission's policy of allowing the multiple
trading of index optians should either be rescinded
or clarified, There portions of the NASD Petition are
discussed in Section 111 of this release,

* Letter from Walter E: Auch, Chalrman and Chief
Executive Officer, CBOE, to John Wheeler,
Secrotary, SEC. dated June 14, 1985 (“CBOE Letter”)

*Latter from James E. Buck, Secretary, NYSE, to
John Wheeler, Secretary, SEC, dated june 17, 1985
(“NYSE Letter”).

TLetter from Jim Gallagher, President, PSE, to
John Wheeler, Secretary, SEC, duted June 10. 1885
(“PSE Letter”),

*Thomas |. Asher, Exocutive Vice President,
Robinson Humphrey Company. Inc. to John S.R.
Shad, Chalrman, SEC, dated May 24, 1983, Jerry
Willlams, Willlams Securities Group, Inc., to
Commissioner Charles C. Cox. dated June 6, 1885;
from C. Edward Fisher, Van Kampen Merritt, Inc. to
SEC. dated May 31, 1985; Craig L. Beach, Vice
President, George K. Baum & Company. to
Commissioner Charles C. Cox, dated June 14, 1585
L. Massey Clarkson, Je.. Formee Vice Chalrman.

Continued
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The NYSE and PSE comments restate
the objections of those exchanges to the
NASD's proposal on side-by-side market
making; the PSE also asserts that
approving the NASD proposal without
permitting side-by-side market making
on exchanges would subject the
exchanges to an unfair competitive
disadvantage; neither the PSE or NYSE
discuss any issues peculiar to side-by-
side market making on exchanges.

The NASD questions the design of the
pilot for a variety of reasons. The NASD
argues that (1) conditioning the pilot on
participation of applicant exchanges is
unnecessary competitively: (2) the pilot
contains too few stocks; (3) the delay in
the commencement of the pilot is
competitively unfair to the NASD; and
(4) the pilot should be limited to
NASDAQ market makers ® or if
exchanges are allowed to participate in
the pilot, “premium" listed stocks should
be included in the pilot. Two broker-
dealers also suggest that exchanges be
excluded from the pilot.?®

The CBOE states that the opportunity
for exchanges to participate in the pilot
would be “illusory,” at least for CBOE,
because CBOE, &s an options only
exchange, cannot obtain stock order
flow in the six pilot stocks and would

NASD District 7, to Chairman Shad, dated May 24,
1985; Maxwell Benson Jr., Vice President, Equitable
Securitles Corporation, John S.R. Shad, Chairman,
SEC, dated May 30, 1965; John E. Herzog, President,
Heine Geduld, dated June 5, 1985; Nicholas
Kelne, Vice President, Options, R H. Dickinson &
Co., to SEC, dated June 5, 1685; Edward T. Borer,
President, Hopper Soliday & Co., Inc.. to John S.R.
Shad, Chairman, SEC, dated June 3, 1885; ]. Stephen
Putman, Robert Thomas Securities, Inc. dated May
25, 1985; Don D. Strand, President, Blakely, Strand &
Williams, Inc. dated May 21, 1985; Thomas }.
McAilister, CFP, McAllister Financial
Corp.. dated June 7, 1985; Peter B. Madoff, Bernard
L. Madoff, to John Wheeler, Secretary, SEC, dated
June 27, 1885; Dowglas A. Campbell, D.A. Campbedl
Company, Inc., to john S.R. Shad, Chalrman, SEC,
dated June 10, 1985 Murray L. Finebaum, Executive
Vice President, Cuntor, Pitzgerald & Co., Inc. to John
S.R. Shad, Chairman, SEC, dated June 13, 1985; Alan
S. Parvira, President, First Equity Corporation of
Florida to John S.R. Shad, Chairman, SEC, dated
June 12, 1865; H. Michael Collins, President, San
Diego Securities Incorparated to john S.R. Shad,
Chairman, SEC, dated. June 14, 1685; and Amold
Seidel, President, Morton Seidel & Co., Inc. to Johin
S.R. Sbad, Chairman, SEC, et al, dated June 17,
1085; and Michae! Silvestri, President, M.H.
Myerson & Co, Inc. to Alden Adking, SEC, dated
June 26, 1985,

* The NASD points out that there is no restriction
in its rules on exchange specinlists acting as
NASDAQ market makers. Thus, while this NASD
alternative would exclude “exchanges” from
participation In the pilot, it would not, according to
the NASD, exclude exchange market makers or
specinliste. See Petition, supro note 3, at 31,

19 Lotters from Nicholas Keine, Vice President,
Options, R.H. Dickinson & Co.. and letter from
Michael Silvestri, M.H. Myarson & Co., Inc., supra,
vote 8. The other broker-dealers who commendad
suggested thut the number of options on NMS
Securities in the pilot be increased und that options
on listed stocks should be included as well.

not have a realistic opportunity to
compete for such order flow until
systems and rules are in place that
would provide CBOE market makers a
fair opportunity to compete as a stock
exchange. This problem is made
especially difficult, according to CBOE,
because of the ability of market
maker firms with retail orders to
execute internally a substantial portion
of their order flow. CBOE argues that it
is unrealistic for CBOE to be ready to
compete on a fair basis by October 1.7*

Third, the CBOE argues that it is
unfair for the Commission, by inventing
the pilot," to “impose on every OTC
options market that wishes to avoid the
unnecessary and unfair competitive
burdens of NASD integrated trading a
new trading environment" it has not
sought and the terms of which have not
yet been articulated. In this connection,
the CBOE criticizes the absence of any
criteria for determining whether market
making in a pilot stock remains
“competitive” and “dispersed,” and
argues that no ulng!: measure of
“dominance" or “dispersion” can be
applied in a uniform manner to both the
OTC market and the securities
exchanges.'?

B. Discussion

(1) Competition Issues

(a) Competitive Unfairness of
Excluding Exchanges. The NASD
asserts that approval of side-by-side
market making in NASDAQ but not on
exchanges would not impose an unfair
competitive burden on exchanges.'®

1 The CBOE also indicates thst approval of side-
by-side market making OTC but not on exchanges
would be inconsistent with section 15A{b){0) of the
Act by imposing a burden on competition not
necessary or sppropriate in furtherance of the Act's
purpcses.

¥ CBOE letter, supro note 5, at 8, The CBOE also
ruised additional concerns regarding the effects of
UTP, as such, on the structure of the securities
markats and the incentives for listing. In this regerd,
CBOE suggests that If the Commission nonetheless
determines to proceed with the pilot and grant
exchanges UTP in certain NMS Securities: (1) A
uniform short sale rule should apply to the pilot
stocks; (2) transaction and quotation information
should be collacted and disseminated on »
consolidated basis; {3) pilot stocks should be
deemed qualified for trading through ITS and CAES
and subject to applicable trade-through rules; (4) the
Commissi & ald i A '.‘ of all-
murkers order exposure and uniform priority rules
for these stocks: (5) the governance provision of the
intermarket trading and information
systems must be modified to provide CBOE (and
other new markets) an appropriate voice
theretinder; and (8) regulatory disparities in trading
requirements between the OTC and exchange

markots should be eliminated, These issues are
discussed in the UTP Release, supro note 2.
"NASD Petition, supro note 3, at 29. As Indicated
above, the NYSE, PSE and CBOE oll argued that
allowing side-by-side market making in the OTC
would result in
exchanges.

murkets but not on
competitive unfaimess to ¢

First, the NASD argues that exchanges
already have an unfair competitive
advantage over the NASD market due to
their monropoly in listed options. The
Commission continues to believe,
however, that it would be competitively
unfair lo allow one group of market
makers to make side-by-side markets in
OTC options and stocks but to forbid
another group of market makers from
doing the same. The exchanges' existing
franchises in options on certain listed
stocks does not offset or somehow
justify this competitive unfairness.

The NASD also argues that excluding
exchanges from the pilot will not subject
them to an unfair competitive
disadvantage because exchange market
makers may become NASDAQ market
makers. Such an approach, however,
ignores an essential difference between
exchange trading and upstairs market
making—the presence of a trading
crowd on the floor of an exchange.
While the NASD's alternative would
permit the exchange specialist, or
individual competing market maker, to
enter quotations and compete with
upstairs market makers, it would not
provide a similar opportunity for other
membexrs of the exchange trading crowd.
Thus, while the NASD's alternative
permits competition between individual
market makers, it does not provide for
fair competition between marketplaces.
Therefore, Commission continues to
believe that allowing side-by-side
market making in the OTC market but
not on exchanges—if exchanges desire
side-by-side market making—would
subject exchanges to unfair competitive
disadvantages.'*

(b) Competitive Fairness of Including
Exchanges. The NASD argues that
allowing side-by-side market making on
exchanges would be inappropriate
because exchange specialists operating
on exchange floors have unfair
advantages in attracting order flow.
According to the NASD, the absence of
a “fair and neutral intermarket linkage
in a multiple market environment would
substantially impair the ability of
broker-dealers to provide customers
with the best execution of orders."”
Requiring exchange specialists and
market makers to participate via
NASDAQ, would, according to the
NASD, avoid this problem. The NASD
also argues that limiting the pilot to
NASDAQ represents a preferable
alternative with regard to “surveillance,
regulatory concerns and the

14 The NASD also argues that if exchanges are
not excluded from the pilot "premium” listed stocks
should be Included. This comment is discussed (o
infra in section 1l B,
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Commission's need for data
to . . . evaluate the success of the
pilot,"'18

As discussed in the OTC Options
Release, the Commission does not
believe that the market linkage facilities
the NASD describes are necessary
conditions to multiple trading because
the benefits that multiple trading
provides outweigh the short-term
inefficiencies that may result from the
absence of such facilities.*® The
Commission also found that such
facilities should not be mandated, at
least until it was clear that such a
linkage was economically justified.
These findings are equally applicable to
multiple trading between the OTC
market and exchanges as for multiple
trading among exchanges.'? In addition,
side-by-side market making both in the
OTC market and on exchanges appears
likely to provide more, not less, data
with which to evaluate the trading
experience during the pilot. Finally, the
Commission believes that, with the
equity audit trail being developed by the
NASD and the options audit trails
possessed by each of the options
exchanges, surveillance of trading under
the pilot will be satisfactory, whether
such trading occurs OTC or on an
exchange,!®

As discussed above, the CBOE, on the
other hand, argues that exchanges
participating in the pilot, particularly the
CBOE, would be at an unfair
compelitive disadvantage, The fact that,
in order to participate in the pilot, CROE
would have to become & new entrant to
the stock market, however, is not a
“burden on competition" imposed upon
CBOE by the Commission or by the
Commission's rules or regulations.
Indeed, the purpose of allowing CBOE
and other exchanges to participate in
the pilot is to remove obstacles that
otherwise might exist and allow the
exchanges an opportunity to compete.
I'he Commission, in prividing this
opportunity, cannot assure that all
competitors will be on an absolutely
equal footing; rather, the Commission
has an obligation to ensure that the
competition that results is not restricted
in 8 manner that is not necessary or

'* Petitian, aupro note 3, ot 32,

'* OTC Options Releass. $upra note 1, 50 FR w1
20332

' As discussed in section 11 B.0.a.. the

Commission does not helbeve that allowing
nchnygc specialists and market makers to
participate in the pilol s NASDAQ market makers
s a feasible alternative. For the reasons discussed
(n the text above, the Commiesion believes that
competition under the pilot between OTC and
exchange market makers will oceur on fair terms:
thus, the Commission also finds thut this proposed
illemative is unnecessary,

'* Soe UTP Release, supro note 2.

appropriate in furtherance of the
purposes of the Act. In this connection,
the Commission notes that the
Commission allowed trading in options
on OTC stocks on a non side-by-side
basis pending its decision on exchange
participation in the pilot, thus permitting
CBOE and other established options
exchanges to trade options in OTC
stocks before the NASD, a new options
market entrant, was ready to commence
trading, despite claims by the NASD
that this later start was competitively
unfair.'” The Commission also permitted
established options exchanges to
multiply trade these options, despite
claims by new entrants, NASD and BSE,
that this would be competitively
unfair.?® In making these determinations,
the Commission decided that it could
not, and would not, attempt—in the
name of competitive fairness—to
ameliorate the results of business
decisions made by the various
competitors in creating and operating
their respective markets. Instead, the
Commission consistently sought to
ensure only that there are no significant
regulatory disparities among those
competitors. Up until now, the CBOE
has made a conscious business decision
to remain an options-only exchange. The
Commission does not believe it would
be appropriate to delay the introduction
of new trading programs for other
marketplaces solely to allow the CBOE
to reposition itself as a stock exchange.
Second, the competitive unfairness
CBOE alleges all exchanges will
confront in the side-by-side pilot—
essentially that upstairs firms can
internalize order flow—is an allegation
that exchanges have made before in the
proceedings leading to the adoption of
Rule 19¢-3 under the Act.*! As discussed
in the OTC Options Release, exchanges
have maintained their market share in
Rule 19¢-3 stocks despite initial active
market making by many OTC firms. In
that context, most firms continued to
send their order flow to exchanges
because (1) they did not find it
profitable to make markets in Rule 19¢-3
stocks, (2) they did not wish to send
order flow to competitors in that stock,
or (3) they preferred an auction market
environment. The Commission
recognizes that because the six pilot
stocks are now solely traded in the
NASDAQ market, brokerage firms may
make different decisions as to where to

" OTC Options Release, supro note 1, 50 FR at
20333, See also Securities Exchange Act Release No.
22044, May 12, 1985, 50 FR 21532 {approving Phix
National OTC Index Option).

*0OTC Options Release, sipra note 1, 50 FR at
201329 1,137 and 191; and 20331-20332.

117 CFR 240.19c-3 [168S).

allocate their customer order flow in the
stock and options than they did for Rule
19¢-3 securities. The Commission
believes, however, that the Rule 19¢-3
experience indicales that these
decisions are not preordained simply by
the firm’s ability to internalize customer
order flow.* Indeed, the NASD believes
that the Rule 19¢-3 experience indicates
that upstairs firms are at an unfair
disadvantage in competing with
exchange specialists and market
makers.*

In approving, in concept, the NASD's
proposal to trade options OTC and the
side-by-side pilot, but only if it
determined to permit exchange
participation, the Commission believed
that such a pilot would be consistent
with the Act. The Commission believes
that the pilot, by allowing exchange and
OTC market makers to make side-by-
side markets in the same stocks and
their related options, subject to
comparable regulatory restrictions
(giving due consideration to structural
differences in these two trading
systems), is structured to provide
exchange and OTC market makers an
opportunity to compete fairly.
Accordingly, rather than either
speculate on which system—exchange
or OTC—will be more successful
competitively or attempt to require that
each system operate in an identical
fashion, the Commission believes that
the market place should determine
which system, if any, is more successful
in attracting order flow.? As the
Congress noted in connection with the
1975 Amendments,* while “the goals of
the [NMS] . . . are nearly universal in
scope . . . [t]his is not to say that the
goal of the legislation isto eliminate
distinctions between the exchange
market and (OTC] markets . . . some
present distinctions may tend to
disappear in a [NMS] but it is not the
intention of the bill to force all markets

# OTC Options Release. supro note 1. 50 FR al
20332 n.221.

= NASD Petition, supro note 3, at 26-21,

*1n adopting Rule 19¢c-3, the Commission
concluded that, at least in that limited context, the
competitive benefits offered by the Rule, combined
with the experiential benefits to the Commission
and the industry of observing the trading that would
oceur if the Rule were enacted, outweighed the
potential risks that might result from enacting the
Rule. Securities Exchange Act Release No. 16688,
June 11, 1980, 45 FR 41125 at 41129-30. In coming to
this conclusion, the Commission fully considered
intermalization concerns identified by some
commentators, including adverse competitive
effects on exchange market makers. /d, 45 FR at
41128, The Commission believes this reasoning is
equally applicable in the context of the Hmited six
stock side-by-side market making pilot.

 Securities Acts Amendments of 1975 (Pub. L
No. 94-29, June 4. 1975),
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for all securities into a single mold." **
The Commission will, of course, monitor
the operation of both systems and watch
for opportunities whereby either system
can be improved in a manner which
furthers investor protection or the
integrity of and confidence in the trading
markets.*

(c) Inclusion of Listed Stocks. As an
alternative to the exclusion of
exchanges from the pilot, the NASD
suggests that “premium" listed stocks be
included in the pilot. The NASD argues
that it would be competitively unfair to
allow side-by-side market making in
OTC stocks and their related options
while not simultaneously allowing side-
by-side trading in listed stocks and their
related options. The Commission
disagrees.

First, with respect to the six stocks
included in the pilot, all exchange
specialists and OTC market makers
would have an opportunity to
participate. So, as these six stocks &
competitively fair environment would
exist.

Second, the NASD's proposed
alternative is premature. The NASD has
not previously sought to trade options
on “premium" listed stocks.?® In the
event the NASD submits such a filing,
the Commission, of course, would
review it under the standards and
procedures set forth in the Act and
Commission rules. However, the
Commissjon does not believe, nor has
the NASD offered, any persuasive
reason why Commission action on side-
by-side trading of OTC stocks and
options on those stocks pursuant to the
pilot must be delayed pending
Commission substantive review of and
action on an integrated market making
pilot involving listed stocks that no
market has yet requested.

*Senate Comm. on Banking, Housing & Urb.
Affs.. Report to Accompany S. 249: Securities Acls
Amendments of 1975, S. Rep. No, 94-75, 84th Cong.,
151 Sess. 7 (Comm. Print 1975).

#The CBOE also argues thal, in the long term,
competition in the stock market will be adversely
aifected by the side-by-side pilot. The Commission
does not believe that a limited. six stock pilol is
likely to have the “profound” effects CBOE alleges.
Indeod, whether side-by-side trading will have
structural consequences on the securities markets is
one purpose of commencing such trading on a
limited pilot basis. Accordingly, the Commission
finds it unnecessary at this time to seek to
determine with finality whether side-by-side trading
will have the long-term impact the CBOE asserts.

5 The NASD originally included in its filing &
reques! to trade options on Rule 18c-3 stocks. While
the term "premium” is not defined in the NASD
Petition, we read the NASD's request as extending
primarily, or pethaps exclusively, to listed stocks
that are not covered by Rule 19¢-3. Any such pilot
would raise substantial new questions regarding the
further removal of exchange off-board tradiog
restrictions and the expansion of options multiple
trading.

In this regard, without seeking to
address on the merits the question of a
side-by-side pilot involving listed stocks,
the Commission notes that such a
proposal would raise issues distinct
from those raised by the integrated
market making pilot in OTC stocks and
their related options. Historically, the
Commission and commentators have
found that side-by-side market making
by exchange specialists, ** who
dominate order flow in listed stocks, *°
always has raised regulatory concerns
of a different degree than side-by-side
market making in more dispersed and
competitive markets.®* Extension of a
side-by-side pilot in premium listed
stocks to NASDAQ market makers also
would require that exchange off-board
trading rules be lifted in these stocks,
While the Commission notes the
relationship asserted by the NASD and
others between granting exchanges
UTPs (to allow exchange market makers
to trade OTC stocks and their related
options side-by-side) and the removal of
off-board trading restrictions (to allow
NASDAQ market makers to trade listed
stocks and their related options side-by-
side), as the Commission has made clear
in the UTP release it views these
matters as district, and believes each
must be addressed separately on its
own merits,??

(2) Number of Stocks in the Pilot. The
NASD argues that the OTC Options
Release both fails to explain why these
six stocks are appropriate and fails to
explain why more stocks would not be
appropriate. The Commission believes
that the OTC Options Release
adequately explains both the basis for
including the six pilot stocks chosen and
the basis for not approving the NASD's
proposal as submitted.

In summary, the NASD proposal—
which essentially would have allowed
side-by-side market making in all
options eligible OTC stocks with at least
15 market makers—raised concerns that

9 Because it would raise competitive concerns if
OTC market makers were allowed to make side-by-
side markets in listed stocks and their related
options, but exchange specialists, and market
makers were not allowed to do so, we assume, for
purposes of discussion, that exchange specinlisls
also would be permitted to participate in uny
extension of the pilot to listed stocks.

30 The NYSE accounts for approximately 85% of
volume in consolidated share volume (i.e.. volume
on all exchanges) in its listed stocks.

21 See £, SEC, Report of the Speciul Study of
the Options Morkets, HR. Rep. No. IFC 3, %6th
Cong. 1t sess. (Comm. Print 1976), at 870-626; and
Securities Exchange Act Release No. 21710,
February 4, 1985, 50 FR 5708 (approving NYSE
specialists use of options for hedging purposes).

22 A listed stock side-by-side pilot would also
raise discrete questions regarding the expansion of
multiple trading for options on listed stocks. OTC
Options Release, supro note 1, 50 FR 20330-2033%

side-by-side market making could occur
in markets that are not both highly
competitive and characterized by
dispersal of order flow among market
makers. The Commission concluded
that, because of the potential regulatory
risks that might arise in such markets,
side-by-side market making should
occur initially only in clearly
competitive, dispersed markets.
Moreover, the OTC Options Release
noted that the six stocks chosen have
sufficient depth, liquidity and dispersion
of order flow to reduce these concerns
to manageable proportions, so long as
comprehensive equity and options audit
trails are in place.”

While the NASD suggests that the
number of pilot stocks should be
increased to at least 20, and should
include stocks in a greater variety of
industries, it fails to justify these
suggestions in terms of the regulatory
concerns that underlie the pilot's more
limited approach.

Thus, the NASD attempts to justify
the inclusion of more stocks in the pilot
on the ground that six stocks and the
one year duration of the pilot “mute” the
economic incentives for NASDAQ
marke!l makers to commil the resources
necessary to participate in the pilot. The
NASD also argues that the inclusion of &
larger number of NMS Securities {and
listed stocks) from a broader cross-
section of industries would make it
possible to gather more useful empirical
data during the pilot. In the absence of
any justification for concluding that
such economic incentive concerns
should override the Commission's
regulatory concerns, and given the
significance of these concerns, the
Commission concludes that the number
of stocks in the pilot should not be
increased.* Moreover, the Act does nol

# Id,, 50 FR at 20333,

* Moreovet, the Commission in approving in
concept a side-by-side trading pilot carefully
considered these issues and indicated that the
economic incentives associuted with the pilot wre
adoquate. The NYSE, for example, commenced an
options program with only one index option.
Subsequently the NYSE began an individual options
program with only three individual stock options
Thus, ot least one SRO, and its membership, has
been able to begin options trading with o smaller
number of products. Indeed, ulthough the NASD
contends that six stocks are too few to create
sufficient economic incentives for participation. it
also argues that the six pllot stocks represent the
“significant portion of those securities belicved
likely candidates for application for exchange UTP
NASD Petition. supro note 3, at 18-19. Indeed, the
NASD provides data in its Petition showing that the
six pilot stocks represent 5.6% of the totul volume of
trading in NASDAQ securities, 9.3% of total volume
of NMS Socuritios and 20.3% of total capltalization
of the top 100 NMS Securities, /. Finally. the
Commission notes that it has recently uppru;'t'd l

GLLIT
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contemplate the approval of a trading
environment simply to obtain more
interesting research data. Rather, the
foremost concern of the Commission is,
and mus! be, that the proposal ensures
the protection of investors and is
consistent with the other purposes of the
Act. Thus, even if an expanded pilot
might provide interesting information,
because the Commission cannot
conclude, at this time, that the
regulatory risks associated with such an
expansion are minimal, the Commission
continues to believe, for the reasons
stated in the OTC Options Release, that
a six stock pilot is the appropriate
starting point.*

(3) Exchange Participation. As
discussed in the OTC Options Release, a
premise of the side-by-side pilot is that
the markets for the six pilot stocks are
sufficiently deep, liquid and dispersed
that the regulatory conceins raised by
side-by-side market making can be
addressed by appropriate surveillance
systems so long as equity and options
audit trails are in place. While, as
discussed above, the Commission
cannot predict the extent to which
exchanges will attract orders in the six
pilot stocks, it believes it unlikely, in the
absence of an issuer listing decision,
that any exchange will initially receive a
dominant market share in any of those
stocks, Therefore, the Commission sees
no reason why the same premise
underlying approval of OTC side-by-
sifle trading should not be applicable to
exchange specialists and marke!
markers, who would initially, at least,
constitute additional competitors in
these deep, liquid and dispersed
markets,*The Commission also

proposal for the NASD to commence trading two
OTC index options. Securities Exchange Act
Rolease No, 22404 (September 13, 1985). The NASD
has indicated it will begin Index options trading on
Seplember 27, 1965. notwithstanding the availability
of any other OTC options products.

*The Commission does not believe the number of
Industries represented in the pilot is relevant. The
principal purpose of the pilot Is to datermine
whether parficular stocks with specific trading
('huracl.c ristics [Le., market maker participation,
dispetsion of order flow, firm trade and quote
information, among other things) can be traded side-
by-side with their relsted options without taising
undue regulatory concerns. Accordingly, the fact
that the six stocks with the characteristics desird
full into but two Industry groups (Computer
technology and communications) in no way impalirs
the validity of the pilot. Nor hay the NASD
suggested that there are particular characteristics of
these industries. or the siocks of companies in these
industries that would samehow render integrated
market making in these stocks per s¢ inapproptiate
07 non-comparable with trading of stocks of
companies in other indugtries.

1t is posaible that, during the pilot, an exchange
muy u.lnbil;h 8 significant market share. The
Commission does not believe, however, that it is
necessary to establish standards for the pilot which
woul Himit @ market's shiare of volume or otherwise

believes that the increased efficiency
and market liquidity which should be
obtained from the side-by-side pilot can
also be anticipated from exchange
participation in that pilot.*’ The
Commission agrees with CBOE,
however, that, to participate in the pilot,
an exchange would of course have to
file an appropriate submission pursuant
to Rule 19b-4 under the Act. Subject to
an exchange making the necessary Rule
19b-4 filing and surveillance
enhancements, the Commission believes
that exchange participation in the pilot
would be appropriate.®

The Commission believes that the
markets for the six pilot stocks are such
that side-by-side trading in the stocks
and their related options will not give
rise lo unmanageable surveillance
problems during the one-year duration
of the pilot.* At the conclusion of the
one year period, the Commission
believes it will be in a belter position to
determine the standards that might be
appropriate in order to allow side-by-
side trading in any additional stocks, or
indeed, to allow side-by-side trading to
continue in the six pilot stocks.*

(4) Commencement Date. The NASD
also suggests that it is unfair not to have
required the exchanges to wait to
commence trading options on NMS
stocks until the NASD is ready, but to
require the NASD to wait to commence
trading side-by-side until the exchanges
are provided an opportunity to
participate in the side-by-side pilot.

In brief, the Commission allowed the
exchanges lo commerce trading when
they were operationally ready to do so,
and determined that it would be unfair
to delay their programs because the
NASD had chosen not to prepare itself

inhibit such a development. In designing the pilot.

and particularly in limiting it to slx stocks, the
Commission hus allowed for the possibility of
market concentration and bellaves that the
surveillance concerns would be manageable.
Nevertheloss, the Commission will, of course,
maonitor trading during the pilot to determine If the
market share of any participant ralass auy
regulatory concerns,

MOTC Options Release, supro note 1, 50 FR at
A321-22

*1n this connection, the Commission amphusizes
that, once equily and options audit trails and other
necesaury survelllance eshancements are in place.
the pllot may commence, Should the exchanges
decide not lo avail themselves of the opportunity to
participate in the pilol, the NASD can proceed at
such time by [tself.

* Should manipulation or other concerns arise
during the pilot perfod In any of the six stocks or
their related options, the Commisaion, of course,
would be prepared to take action promptly to
address the concerna,

*In tha! regard, the Commission m:ght also
determine that 1t was insppropriate 1o allow the
pilat to continue under any circumstances

for a start up of trading the same time.*'
The Commission also made clear that,
aside from the question of side-by-side
trading, the NASD proposal appeared
consistent with the Act and could be
approved whenever the NASD so
requested.**

In contrast, the Commission delayed
the side-by-side pilot for two reasons.
First, the Commission determined that
the side-by-side pilot would only be fair
if the exchanges were given an
opportunity to participate, a matter that
was not before the Commission at the
April 16th meeting. In addition,
exchange participation was contingent
on the Commission's decision of
whether to grant the exchanges UTP in
the six pilot stocks, a matter that was
under review by the Commission at the
time of the April 16th meeting. Thus, the
Commission was unable to determine
whether exchanges would be able to
participate in the pilot. Hence, some
period of delay was needed to enable
the Commission to deliberate on the
questions of extending to exchanges
OTC/UTP and exchange participation in
the side-by-side pilot.

Second, the target start-up date of the
pilot—0October 1—was designed to
coincide with the earliest time that the
NASD had indicated it could have in
place the surveillance systems {equity
and options audit traiis) necessary to
support side-by-side market making in
the pilot program. The NASD had
informed the Commission staff that it
now estimates that it will not have an
equity audit trail in place until january
1, 1986, at the earliest. Similarly, the
implementation of transaction and
quotation reporting plans for OTC
securities which was set as a condition
for the grant of UTP will take several
months.

While no one has requested a
postponenment of the Commencement
of the pilot, because it is now clear that
the NASD's best, bona fide efforts will
result in an equity audit trail no sooner
than January 1, 1986, the Commission
believes that it is appropriate to
postpone the commencement of the pilot
to January 20, 19886, to coincide with the
iirst Monday after the January
expiration date.*

$OTC Oplions Relesse, supro note 1,50 FR al
20333,

“ 14, 50 PR at 20321,

“ Seo UTP Release, supim note 2.

* Jammary 20 is the first trading day in Junuary
after the expiration of January series of optiona. The
OTC Qptions Release ulso made clear that October
1. 14985, was a tenlative date.
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11L. The Other Portions of the NASD
Petition

As indicated above,** the NASD
commenled on the design of the side-by-
side pilot program and the timing of
commencement of trading of options on
OTC stocks. In its Petition, the NASD
also questions other aspects of the April
16th meeting and OTC Options Release.
The NASD argues that (1) certain
procediiral irregularities taint the
Commission's decisions, particularly as
to multiple trading of OTC options and
the side-by-side pilot; (2) it is
competitively unfair to allow the
exchanges to trade options on OTC
stocks but not to allow the NASD to
trade options on listed stocks; (3) the
Commission should make clear that its
decision to approve the multiple trading
of index options does not affect any
legitimate proprietary rights in such
indexes. Even assuming that the
Commission's procedures regarding
reconsideration are applicable here, %
we believe the NASD's arguments are
unpersuasive.

A. Procedural Irregularities

The NASD claims that, in connection
with its April 16th meeting, the
Commission did not comply with the
applicable public notice requirements. **
The NASD states that the notice of the
Commission's April 16th meeting, issued
pursuant to the Government in the
Sunshine Act, was not exhaustive in
listing the issues to be discussed. The
NASD also argues that the Commission
failed to comply with the notice
requirements of the Exchange Act and
the rules thereunder. These failures, the
NASD claims, deprived it of due process
and equal protection of the law.

The NASD was accorded every
procedural protection to which it was
entitled. The Commission's Sunshine
Act notice fully complied with the
statutory requirements. The purpose of
that notice, like other similar notices of
upcoming meetings, is merely to
announce the date of an upcoming
meeting and the subjects to be discussed
therein. It is issued to give interested

 Supra note 4.

% See Commission Rule of Practice 2ie), 17 CFR
201.21(e).

“*NASD Petition, supra note 3, at 4. The NASD
also claime that it was inappropriate for the
Commission to rely upon non-public staff
memoranda at the April 16th meeting. Subsequent
to the April 16th meeting the NASD sought these
mumoranda pursuant to the Freedom of Information
Act, Letters from John ]. Flood, Senior Attorney,
NASD, to Edward A. Wilson, FOIA Officer, SEC.
daled May 24, 1985, The Commission denied that
this request in rellance upon § U.S.C. 562(b)(5).
Latter from Edward A. Wilson, FOIA Officer, SEC.
to Joha Flood, Senior Attorney, NASD, dated June
11, 1065,

persons an opportunity to attend the
meeting (and representatives from the
NASD were at the April 16th meeting),
not for the purpose of providing an
opportunity to submit comments.**

Further, the Commission provided the
NASD with an opportunity to comment
on the subject matter of the meeting. In
April 1984, the Commission published a
release which framed the issues to be
considered in these proceedings,
indicated certain preliminary views and
specifically solicited comments.*® The
NASD, like many other commentators,
availed itself of this opportunity by
submitting comments.* Thus, the NASD
not only had adequate notice of the
issues to be discussed at the April 16th
meeting, but the NASD also actually
commented on these issues (as did
numerous other commentators), The
Commission noted and addressed these
comments in the OTC Options
Release.™

B. Competitive Fairness

The gravamen of the NASD's Petition
seems to be that it is competitively
unfair to permit the multiple trading of
options on OTC stocks while (1) not
approving. and indeed discouraging, the
NASD proposal to trade options on
exchange listed stocks which are not
covered securities under Rule 19¢-3
under the Act ("19¢-3 stocks”)*2 and (2)

* Sce Senate Committee on Governmental
Operations, Report to Accompany 8. 5: Government
in the Sunshine Act. S, Rep. No, 84-354, 94th Cong..
15t Sess. 1-2 (Comm. Print 1975). Indeed. the remedy
for violations of the Government in the Sunshine
Act in not setting aside action taken at meetings
improperly noticed or closed, but rather is to
provide transcripts and minutes of moetings, 5
U.S.C. 552b(h) (1) and (2). Although the Commission
does not believe the Sunshine Act notice was
defective, the NASD has been provided transcripts
of the C ission's discussion that occurred during
the Aprii 16th meeling and the resulting Commission
minute,

*Secarities Exchange Act Release No, 20852,
April 12, 1984, 49 FR 45291.

* Among other things, the NASD staled that
options on OTC stocks initially should be traded
exclusively in NASDAQ and that the multiple
trading of options on OTC stocks should not be
allowed unless the Commission also allowed the
NASD to multiply trade options on listed stocks.
Letter from Gordon Macklin, President, NASD to
George A. Fitzsimmons, Secretary, SEC, dated June
15, 19684. The Commission notes that the NASD's
comments on the multiple trading of options an
OTC stocks contained in its Petition for
Reconsideration are substantially similar to its
comments submitted previously and discusssed in
the OTC Options Release.

*OTC Options Release, supro n.1, 50 FR at 20620
n182 and 20331~-32.

*% The term "18c-3 stocks™ refers to stocks listed
on an exchange after April 26, 1978. These stocks
are not subject to exchange off-board trading
restrictions, See Rule 1903 under the Act. 17 CFR
240.10c-3 (1984).

not allowing the multiple trading of
options on all eligible listed stocks.

The NASD correctly notes that it
agreed to deferral of Commission action
on the listed options proposal at the
request of the Commission staff.*® Once
the NASD made its decision to defer, the
issue of multiple trading of listed stocks
was not before the Commission at the
April 16th meeting. 54

Moreover, the Commission notes thst
the NASD has not in any way been
actually prejudiced by and Commission
action or inaction as to options on 18¢-3
stocks, for the simple reason that the
NASD is apparently still not ready
operationally to trade any options.5®
Further, the NASD has not explained
why, nor does the Commission perceive
a clear basis for concluding that, the
NASD would be in a better position lo
compete in the market for options in
OTC stocks if it also could trade options
on all or certain listed stocks.

Nevertheless, the Commission
believes that the OTC Options Release
adequately explains why it is not
competitively unfair lo permit the
multiple trading of options on OTC
stocks but not allow the multiple trading
of options on listed stocks. The OTC
Options Release explains the reasons
why the Commission does not currently
approve the multiple trading of listed
stocks (essentially the potential
disruption of existing market structures);
and why muitiple trading of options on
OTC stocks does not raise these
concerns. The OTC Options Release
also explains why the "unfair
advantage" that the NASD and others ¢
argue will result is, in fact, simply the
consequence of competition between
new entrants and established market
participation.®? For the reasons stated

*3 Letter from John J. Flood, Attormey, NASD to
Alden Adkins, Division of Market Regulation, SEC
dated April 8, 1985, and OTC Options Release,
supra note 1, 50 FR at 20316, n.62,

#4 Subsequent to the Apeil 10th meeling, the
NASD did withdrsw this consent. Letter from John
8. Flood. Attarney, NASD, to Alden Adkins,
Attorney, Division of Market Regulation. dited Juns
17, 1885,

#8 The Commission notes that in the OTC Options
Release it specifically approved the continued
multiple trading of options on any OTC stock thot
lists on an exchange after multiple trading of
options on the stock commences, OTC Options
Release, supra note 1. 50 FR at 20331, n.214. In other
words, the Commission already has approved. in
part, the multiple trading of options on stocks tha!
become 19¢-3 stocks after stundardized options are
multiply truded on the stocks. If the NASD obtains
npproval of its propsoal to trade options on 19c-3
stocks, it could of course multiply trade such
options, jus! as the exchanges can.

*¢ The Boston Stock Exchange. Inc.. another
potential new options entrant, made exsentially the
same comment.

51 OTC Options Release, supro note 1, 50 FR
20331-20332. See also Section 11 B1.b, supra,

Continued
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in the OTC Options Release, the
Commission does not believe that as a
matter of logic or competitive fairness it
is necessary that the Commission couple
its consideration of issues related to
options on OTC stocks with its review
of those same matters in connection
with options on listed stocks.

C. Multiple Trading of Index Options

As discussed above, the NASD also
suggests that the Commission should not
have approved the multiple trading of
index options, It requests that this
approval either be reconsidered or that
the Commission make clear that the
approval of multiple trading of index
options does not represent “a legal
determination by the Commission with
respect to the validity of any copyright,
trademark, service mark or related
claims" with respect to the index.58

The Commission believes thal the
issue of the multiple trading of index
options was properly before the
Commission at its April 16th meeting
and continues to believe that its
approval of the multiple trading of index
options was appropriate and consistent
with its previous decisions to allow the
multiple trading of index options among
exchanges.’® The Commission
recognizes that the primary effect of this
policy is to allow more than one SRO to
trade options on similar indexes.®°
Indeed, the Commission in announcing
its decision on the multiple trading of
index options has not been faced either
with proposals to trade options on
identical indexes or with any claims of
infringement of copyright or other
proprietary rights.®}

discussing compatition between the OTC snd
exchonge markets under the side-by-side pilot,

S NASD Petition, supra note 3, at p. 35,

*¢ See Securities Exchange Act Release No, 19204
and 20075, November 22, 1982 and August 12, 1583,
17 FR 53961 and 48 FR 37556

Y9 1d. For example, the Commission recently
approved the NASD's proposals to trade options on
two indexes comprised of 100 NMS stocks each
!:"r::;um.ec Exchange Act Release No. 22404,
September 13, 1985); these contracts will trade
siotultancously with Phix's existing but not identical
100 stock NMS index option contract, the *National
Ovér-the-Counter Stock Index.*

" The NASD also suggests that the Phix’s
amendment 10 its off-board trading rules was
Inndequate becauns it covers only options on
indoxes composed “entiroly ' of OTC stocks, thus
not covering an index containing. for example, 99
OTC stocks out of 100. The Commission can
address the NASD's conearns if the Phix {or anyone
clse} proposes such nn Index option. Such 4
proposal would have to be mude under Rule 1954,
and thus the Commission would be able 10 Impose
thpropriste conditions (including amendments of

off-hoard trading rules) on approval of such a
proposal

IV, Conclusions

For the reasons discussed in the OTC
Options Release, the Commission
continues to believe that side-by-side
market making in the six pilot stocks
should offer substantial market benefits
and, with equity and options audit trails
in place, also should reduce to
surveillable levels the regulatory
concerns raised by side-by-side market
making. The Commission also believes
that the inclusion of exchange
specialists and market makers does not
appear to create any additional or
unique regulatory problems and
provides all relevant markets a fair
competitive opportunity. The
Commission believes that the pilot can
commence on January 20, 1986, if equity
and options audit trails and other
necessary surveillance enhancements
are in place. For the reason discussed
above, and in the OTC Options Relesse,
the Commission also denies the NASD's
Petition.

Dated: September 20, 1985,
By the Commission.
John Wheeler,
Secretary.
[FR Doc, 85-23137 Filed 9-26-85; 8:45 am]
BILLING CODE 8010-01-M

Issuer Delisting; Notice of Application
To Withdraw From Listing and
Registration; Getty Petroleum Corp

September 19, 1985.

The above name issuer has filed an
application with the Securities and
Exchange Commission pursuant to
section 12(d) of the Securities Exchange
Act of 1924 ("Act"”) and Rule 12d2-2(d)
promulgated thereunder, to withdraw
the Common Stock, $.10 Par Value, of
Gelty Petroleum Corporation
(“Company"), from listing and
registration on the American Stock
Exchange, Inc. (“Exchange").

The reasons alleged in the application
for withdrawing this security from
listing and registration include the
following:

Getty Petroleum Corporation has
considered the direct and indirect costs
and expenses attendant with
maintaining the dual listing of the
Common Stock on the New York Stock
Exchange. The Company does not see
any particular advantage in the dual
trading of the stock and believes that
dual listing would fragment the market
for the Common stock.

Any intereated person may, on or
before October 10, 1985 submit by letter
to the Secretary of the Securities and
Exchange Commission, Washington, DC

20549, facts bearing upon whether the
application has been made in
accordance with the rules of the
Exchange and what terms, if any, should
be imposed by the Commission for the
protection of investors. The
Commission, based on the information
submitted to it, will issue an order
granting the application after the date
mentioned, above, unless the
Commission determines to order a
hearing on the matter.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

John Wheeler,

Secretary.

[FR Doc. 85-23134 Filed 9-26-85; 8:45 am)|
BILLING CODE 8010-01-M

[Release No. IC-14730; File No., 812-6091]

Application and Opportunity for
Hearing; The Northwestern Mutual Life

Insurance Co,, et al.

September 20, 1985,

Notice is hereby given that the
Northwestern Mutual Life Insurance
Company (“Northwestern"), a
Wisconsin mutual life insurance
company with its executive offices at
720 East Wisconsin Avenue, Milwaukee,
Wisconsin 53202; Northwestern Mutual
Variable Life Account {the “Account”),
registered under the Investment
Company Act of 1840. (the "Act") as a
unit investment trust, and established by
Northwestern in connection with the
issuance and funding of certain single
premium variable life contracts
(“contracts"); and NML Equity Services,
Inc,, the principal underwriter for the
contracts, [collectively, “Applicants”),
filed an application on April 12, 1985
and amendments thereto on July 22,
September 3, and September 13, 1985,
for an order of the Commission pursuant
to section 6(c) of the Act exempting
Applicants from section 2(a)(32),
2(a)(35), 22(c) 22(d), and (27{c)(1) of the
Act and Rules 6e-2(bj(1), (b)(12).
(b)(13)(iv). (e)(2)(i), (c)(4), and 22c-1
thereunder, in connection with the
issuance and funding of the contracts.
All interested persons are referred to the
application on file with the Commission
for a statement of the representation
made therein, which are summarized
below, and are referred to the Act and
rule thereunder for a statement of the
relevant provisions.

Applicants represant that the Account
is a separate account to which assets
are allocated from time to time to
support benefits payable under
Northwestern's variable life insurance
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contracts. Applicants presently are
offering certain periodic premium
variable life insurance contracts, which
are subject to a front-end sales load, and
intend to offer a new single premium
variable life insurance contract to be
funded through the Account. The single
premium contract will differ from
Northwestern's existing periodic
premium contracts in certain respects,
including the fact that no front-end sales
charge will be deducted from the single
premium payment and that the
surrender values are structured so as to
impose what may be considered to be
the imposition of a contingent deferred
sales load (“CDSL"). Applicants state
that the surrender values under the
contract will be adjusted to reflect a
charge of not more than 9% of the
contract’s tabular cash value at the
beginning of the first contract year,
declining over time thereafter until the
charge reaches 0% at the end of the
tenth contract year. Applicants
represent that shares of the fund in
which the assets of the Account are
invesled are voted pursuant to the
instructions of the contractowners. The
number of shares for which the owner of
a single premium contract may give
instructions will not be reduced during
the first ten contract years by reason of
the deduction for sales expenses which
would be made if the contract were
surrendered. Applicants represent that
the deferred sales charge will never
exceed 9% of the single premium,
excluding the administrative charge of
§150 which is deducted from the
premium. Applicants further represent
that in no sense will Northwestern make
any deduction for sales expenses except
when a single premium contract is
actually surrendered. In the event of a
partial surrender of a single premium
contract, the surrender deduction will be
made only on that portion of the
contract which is surrendered and not
on the entire tabular cash value, In the
even! of a conversion of a single
premium contract into a fixed contract
within the first 24 months after issuance,
as permitted by Rule 6e-2(b)(13)(v). the
equitable adjustment of cash values will
result in the collection of a surrender
deduction by Northwestern, but there
will be no duplication of sales loads in
connection with the conversions,
Applicants assert that their deferred
sales load will benefit the public
because, among other things, it will
permit the purchaser to participate in
the investment experience of a larger
amount than would be the case with a
traditional deduction from the purchase

price. Applicants also state that the
deferred sales charge is consistent with
the policies of the Act as applied under
Rule 8e-2 to variable life insurance.
Applicants acknowledge, however, that
certain provisions of Rule 6e-2 are, by
their literal terms, arguably inconsistent
with & deferred charge for sales
expenses, Applicants therefore reques!
relief in order to eliminate any questions
regarding full compliance with the Act
and the rules thereunder.

Applicants make various specific
arguments in support of the requested
relief. Regarding section 2(a)(35) and
Rules Be-2{b)(1) and (c)(4), Applicants
assert that although these provisions
reflect an assumption that any charges
for distribution expenses will be taken
as deductions from premiums, the
purpose of these provisions is to define
the amounts which are subject to the
sales load limitations of the Act and the
rules thereunder, not to limit the timing
of the sales load charge.

Applicants also seek exemptive relief
from sections 2{a)(32) and 27(c)(1) of the
Act and Rules 6e-2(b)(12) and (13)(iv)
thereunder, to the extent that such
provisions do not contemplate the
imposition of a sales charge at the time
of redemption. Applicants assert that
because the deferral of a sales charge
does not affect the purpose of the
charge, the sale of investment company
securities with a deferred charge for
distribution costs is not fundamentally
inconsistent with the redeemability
requirement of section 2(a}(32).
Applicants also assert that the deferral
of sales charges is not unreasonable,
unfair or discriminatory within the
meaning of Rule 8e-2(b)(12).

With respect to section 22(c) of the
Act and Rule 22¢-1, Applicants assert
that Rule 6e-2(b)(12) affords exemptive
relief from these provisions with respect
to certain variable life insurance
“redemption procedures". Applicants
acknowledge that because these
provisions are drawn in terms of a
mechanism for determination of
surrender values, the imposition of a
charge at surrender arguably raises
some question. Applicants assert,
however, that the deferred sales charge
has no impact on security holders who
do not redeem, and therefore does not
result in the dilution of values which
Rule 22¢c-1 was designed to prohibit: and
that the proposed single premium
policies will have cash surrender values
determined on the basis of forward
pricing, meeting any such requirement in
Rules 6e-2(b){12} and 22¢-1. Applicants
also request exemption from Rule 6e-

2(c){1){i), which defines “variable life
insurance contract” in terms of a cash
surrender value that varies to reflect the
investment experience of a separate
account, to the extent necessary to
reconcile this provision with the cash
surrender values under the Applicants’
contracts.

Finally, Applicants requet exemption
from section 22(d) and Rule 6e-
2(b)(12)(ii), the latter of which grants
exemption from the uniform offering
price requirements of the former,
Applicants submit that the use of a
single separate account for both periodic
premium contracts with a front-end
sales load and single premium contracts
with a surrender charge does nol raise
any significant issue in the context of
the Act's requirement for a uniform
offering price because Rule 6e-
2(b)(12)(ii) expressly contemplates
separate accounts funding more than
one “class or series” of contracts.
Applicants also assert that Rule fe-
2{b)(12)(ii) contemplates that prices will
differ depending on differences in the
securities being offered and that there is
no violation of the Rule so long as
premiums are reasonable, fair and not
discriminatory to the interests of
contract owners of the same class or
series.

Notice is further given that any
interested person wishing to request a
hearing on the application may, not later
than October 15, 1985, at 5:30 p.m., do so
by submitting & written request setting
forth the nature of his interest, the
reasons for the request, and the specific
issues, if any, of fact or law that are
disputed, to the Secretary, Securities
and Exchange Commission, Washington.
DC 20549. A copy of the request shall be
served personally or by mail on
Applicants at the address stated above
Proof of service (by affidavit or, in the
case of an attorney at law, by
certificate) shall be filed with the
request. After said date an order
disposing of the application will be
issued unless the Commission orders a
hearing upon request or upon its own
motion.

For the Commission, by the Division of
Investment Management, pursuant 1o
delegated authority.

John Wheeler,
Secretary.

[FR Doc. 85-23135 Filed 8-26-85; 8:45 am|

BILLING CODE 8010-01-M
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[Release No. 14735 (File No. 812-6171)]

Prudential-Bache Government Plus
Fund, Inc.; Application for an Order
Permitting Quarterly Distributions of
Long-Term Capital Gains

September 23, 1995,

Notice is hereby given that Prudential-
Bache Government Plus Fund, Inc.
(“Applicant”), One Seaport Plaza, New
York, NY 10292, filed an application on
August 5, 1885, requesting an order of
the Commission, pursuant ta Section
6{c) of the Investmen! Company Act of
1940 (“Act”), exempting Applicant from
the provisions of section 19(b) of the Act
and Rule 13b-1 thereunder to the extent
necessary to permit quarterly
distributions of long-term capital gains
on options and futures transactions. All
interested persons are referred to the
application on file with the Commission
for a statement of the representations
therein, and to the Act and the rules
thereunder for the text of their relevant
provisions.

Applicant is a diversified open-end
management investment company
whose investment objective is to seek a
high current return by investing
primarily in United States Government
securities and obligations issued or
guaranteed by United States
Government agencies or
instrumentalities, writing exchange-
traded covered put and call options
[“Treasury Options”) on such securities
and entering into closing purchase and
sale transactions with respect to certain
of such options. Applicant states that it
also enters into purchase and sale
transactions of interest rate futures
contracts (“Future Contracts) and
options thereon (“Futures Options') in
order to hedge its portfolio against a
decline in value resulting from an
adverse change in interest rates,

Applicant states that it declares daily
dividends, payable monthly, of its net
investment income from interest on debt
securities. Applicant also states that it
declares and distributes quarterly its net
short-term capital gains, consisting of
the short-term portion of net gains from
transactions in options on United States
Government securities, transactions in
Futures Contracts and Futures Options
and of net gains from the sales of
portfolio securities held for less than six
months. Any long-term capital gains are
currently distributed annually.

Applicant represents that under the
Internal Revenue Code of 1954 (the
"Code"), Treasury Options, Futures
Contracts and Futures Options are all
considered “Section 1256 Contracts”. In

general, sixty percent of the realized
gain or loss with respect to Section 1256
Contracts are treated as long-term
capital gain or loss, and forty percent
are treated as short-term capital gain or
loss (“60/40 rule”). Applicant further
represents that this 80/40 rule was
devised to prevent possible tax abuses
and not to limit the frequency with
which registered investment companies
may distribute capital gains from
transactions in section 1256 Contracts.

Applicant asserts that the realization
of gains from preminms on Treasury
Options is an integral part of the
Applicant's investment objective of
seeking a high current return.
Notwithstanding the characterization
under the Code of a portion of gains
from options as long-term, the use of
Treasury Options transactions by the
Fund is primarily an income rather than
a capital gains strategy. Similarly,
Applicant asserts that its use of Futures
Contracts and Futures Options (and the
purchase of freasury put options)
constitutes a hedging rather than a
capital gains strategy. Applicant alleges
that these hedging transactions are not
entered into for the purpose of
generating long-term capital gains, and
any such gains resulting from the
application of the 80/40 rule are purely
incidental.

Applicant states that none of the
purposes of section 19(b) and Rule 19b-1
are applicable to the quarterly
distribution of long-term capital gains
from transactions in Section 1256
Contracts. Applicant believes that, in
light of its investment objective of
seeking a high current return and the
importance of income from Treasury
Options and hedging through the use of
Futures Contracts and Futures Options
to this investment objective, it is
appropriate that it distribute quarterly
all gains from transactions in Section
1256 Contracts.

Applicant submits that quarterly
distribution of gains from transactions in
section 1256 Contracts, regardless of
their characterization under the Code,
will not cause stockholders of the Fund
to confuse long-term capital gains with
dividends out of new interest income.
Applicant believes that all net gains
from Treasury Options transactions,
regardless of their characterization
under the technical rules of Code
Section 1256, constitute part of the
current return contemplated by the
Applicant's investment objective.
Similarly, net gains from Futures
Contracts and Futures Options are
viewed by Applicant and its
stockholders not as a source of long-

term capital gains, but as an incidental
effect of Applicant's hedging strategies.
Applicant further represents that it will
clearly distinguish any distribution of
capital gains from distribution out of net
interest income in a notice from
Applicant to its stockholders.

Applicant also submits that permitting
quarterly distributions of capital gains
from Section 1256 transactions will not
encourage more frequent trading in
Applicant’s portfolio than what is
appropriale in light of the Applicant’s
investment objective. Applicant’s state
that its objective of a high current return
clearly contemplates the seeking of net
gains from Treasury Options and
attempting to hedge Applicant’s
portfolio with Futures Contracts and
Futures Options. Therefore, Applicant
contends that whether the entire amount
of these gains, as opposed to only the
short-term portion, is distributed
quarterly will not affect the investment
decisions of Applicant's investment
adviser.

Finally, Applicant submits that
quarterly distributions of all of its net
gains from transactions in Section 1256
Contracts will not increase
administrative expenses because it
already makes, and expects to continue
to make, quarterly distributions of the
short-term portion of such gains.

Notice is further given that any
interested person wishing to request a
hearing on the application may, not later
than October 18, 1985, at 5:30 p.m., do so
by submitting a written request setting
forth the nature of his interest, the
reasons for his request, and the specific
issues, il any, of fact or law that are
disputed, to the Secrelary, Securities
and Exchange Commission, Washington,
DC 20549. A copy of the request should
be served personally or by mail upon
Applicants at the address stated above.
Proof of service (by affidavit or, in the
case of an attorney-at-law, by
certificate) shall be filed with the
request. After said date an order
disposing of the application will be
issued unless the Commission orders a
hearing upon request or upon its own
motion.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.

John Wheeler,
Secretary.

[FR Doc. 85-23136 Filed 9-26-85; 8:45 am|

BILLING CODE £910-01-M
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|Release No. 34-22429; File No. SR-Amex-
85-34)

Self-Regulatory Organizations; Filing
of Proposed Rule Change by the
American Stock Exchange, inc.,
Relating to Amendments to Amex
Company Guide; Sections 103 and 104

Pursuant to section 19(b}(1) of the
Securities Exchange Act of 1834, 15
U.S.C. 78s(b)(1). notice is hereby given
that on September 186, 1985, the
American Stock Exchange, Inc. filed
with the Securities and Exchange
Commission the proposed rule change
as described in Items L II, and IIl below,
which Items have been prepared by the
self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Seli-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The American Stock Exchange, Inc.
("Amex" or “the Exchange") is
proposing to amend Amex Company
Guide, Sections 103 and 104, to permit
the acceptance of convertible debt
securities of non-listed issuers which are
subject to last sale reporting and to
modify the existing prohibition against
accepting convertible securities for
listing which contain a provision
allowing the issuer the right to adjus!
the conversion price.

IL. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
slatements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections [A), [B). and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and the
Statutory Basis for. the Proposed Rule
Change

(1) Purpose

Convertible Debt Securities. Section
104 of the Amex Company Guide sels
forth as a general guideline that the
Exchange will not accept a convertible
bond (or debenture) for listing unless the
underlying stock is traded on either the
Amex or NYSE. Since the price of the

underlying issue into which a security is
convertible will influence the market

rice of the convertible instrument, the

istorical inability to obtain ongoing
price information in over-the-counter
issues was considered sufficient reason
to deny the Amex marketplace to such
convertible issues. Last sale reporting
for NASDAQ/NMS securities, which
commenced in 1982, is believed
adequate to permit removal of the
present restriction.

This change will enhance the
Exchange's bond listing program.
Underwriters are often anxious to have
their clients list corporate debt, even
though the issuer's common stock may
not be listed on one of the principal
securities exchanges, since many foreign
and institutional investors are reluctant
or precluded from investing in unlisted
debt securities. Prints in exchange-listed
debt are also viewed as important for
retail investors.

Conversion Provisions. Sections 103
and 104 of the Amex Company Guide
set forth guidelines which prohibit the
listing of convertible debt and
convertible preferred stock containing
provisions which grant the issuer
discretion to temporarily adjust the
conversion price unless the issuer
undertakes not to exercise such rights
while the security remains listed on the
Amex. Many comganies today publicly
issue securities which permit their
management to alter the conversion
price for such periods as management
may determine throughout the life of the
instrument. These so-called “flush-out”
provisions are viewed by many as
necessary to provide corporate
management with the flexibility to
encourage conversions of outstanding
securities into permanent capital.

The Exchange is of the view that the
existing prohibitions against temporary
price reductions are not well founded
and interfere with legitimate corporate
planning. Therefore, it is proposed that
Sections 103 and 104 of the Company
Guide be amended to permit the listing
of convertible securities which contain
“flush-out” provisions. However, to
ensure that investors have sufficient
time to evaluate temporary reductions in
the conversion price of their securities,
the proposed rule changes provide that
the Exchange will not list an issue
containing such a provision, unless the
issuer establishes a minimum “window
period"” of not less than ten business
days within which investors may
determine whether to exercise their
conversion privileges.

{2) Basis

The proposed amendments are
consistent with Section 6(b) of the

Exchange Act, in general, in that they
are designed to ensure that the
Exchange's rules remain up-to-date and
are consistent with section 6{b)(5), in
particular, in that they eliminate
regulation not related to the purposes of
this Act.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The proposed amendmenls create no
new regulations and will not impose a
burden on competition.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

No written comments were solicited
or received with respect to the proposed
rule change.

IIL Date of Effectiveness of the
Proposed Rule Change and timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or {ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved,

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 5th Street, NW,
Washington 20549. Copies of the
submission, all subsequent amendmenis,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission’s Public Reference Section.
450 5th Street, NW, Washington, DC.
Copies of such filing will also be
available for inspection and copying a1
the principal office of the above-
mentioned self-regulatory erganization
All submissions should refer to the file
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number in the caption above and should
be submited by October 18, 1985.
For the Commission by the Division of

Market Regulation, pursuant to delegated
authority.

John Wheeler,

Secretary.

September 19, 1985,

[FR Doc, 85-23140 Filed 9-26-28; 8:45 sm|
BILLING CODE 3010-01-M

| Rel. No. 34-22442; SR-Amex-85-8)

Seif-Regulatory Organization;
American Stock Exchange, Inc., Order
Approving Proposed Rule Change

L Introduction and Background

Pursuant to Section 19(b) of the
Securities Exchange Act of 1934
(“Act”) ' and Rule 19b-4 thereunder,®
the American Stock Exchange
(“"Amex"), submitted on April 4, 1985,
copies of a proposed rule change to
request Commission approval of a joint
plan, and accompanying rule changes,
implementing a linkagegbelween the
Amex and the Toronto Stock Exchange
("TSE").® The linkage would permit
order flow in securities dually listed on
the Amex and TSE to be routed between
the two exchanges. The Amex-TSE
linkge will be the first linkage of a
primary market in the United States
with a primary market in a foreign
jurisdiction. Accordingly, it represents a
significant step in the increasing
internationalization of the securities
markets. By integrating the Amex and
TSE's market making capabilities, the
linkage aims to enhance liquidity in both
markets, thereby benefiting Canadian
and American investors by making
available to them the best available
price on either exchange.

Previously, the Commission approved,
on November 1, 1984, a similar linkage
between the Boston Stock Exchange,
Inc. ("BSE") and the Montreal E change,
Inc. ("Montreal” or “ME").4 Through this

'15USC 78(c){b) (1962),

*17 CFR 240,19b4 (1985).

_ " The proposal was published for comment in
}wumtioo Exchange Act Ralouse No. 22001 {April
“l 1585), 50 FR 19503 (May 8, 1985), The Midwest
Stock Exchange. Inc. (“MSE") also has proposed »
similar linkage with the TSE. Although this order
focuses on the Amex-TSE linknge, the proposed
MSE-TSE linknge will raise similar concerns. See
Fila No. SR-MSE-85-4, Sacurities Exchange Act
Release No. 22156 {June 12, 1985), 50 FR 25501 (July
19, 1085).

* Phase I of that linkage was established solely
for the purpose of routing arders from the ME to the
BSE in 40 dually listed stocks. See Securities
Fxfhnnge Ac1 21448 (November 1. 1984). 49 FR
l?_n'/":. November 7, 1944 (File No. SR-BSE~84-5).
Phase 1l expanded the list of securities eligibile to
'nlde.ibtough the linkage to include U.S.isted
recurities eligible to trade through ITS. Sae

linkage, orders can be routed from
Montreal to Boston in approximately 200
U.S. stocks which are eligible for trading
through the Intermarket Trading System
(“ITS"), as well as in forty U.S.-listed
Canadian stocks. In reviewing the BSE-
ME linkage, the Commission was
satisfied that there existed satisfactory
trading and clearance and settlement
procedures as well as surveillance and
information sharing mechanisms
between the two exchanges, and their
respective regulatory agencies, the SEC
and the Quebec Securities Commission.
The Amex-TSE proposed linkage
differs from the ME-BSE linkage in that
the Amex-TSE linkage involves two
primary markets ® and will provide for
orders to be sent from the Amex to the
TSE (i.e., northbound) as well as for
orders to be sent from the TSE to the
Amex (/.e., southbound).® Thus, An
Amex specialist or Amex member will
have the ability to route an order in a
dually listed stock directly to Toronto.
The Amex and TSE joint Trading
Linkage Plan (“Plan"] reflects thair
agreement with respect to all facets of
the linkage, including transmission of
orders, execution, clearance and
settlement of transactions,
implementation of a surveillance
program, conflict resolution and
arbtration proceedings.” The Amex also
has developed a new series of rules
(Rules 240 1o 244) that are designed to
implement the Plan and assure the
applicability of Exchange rules to orders

Secutities Exchange Act Release No, 21925, April 8,
1085, 50 FR 14480, April 12, 1985.

* The TSE is Canada’s Iargest public securities
market, capturing approximately 74% of the dollar
value of all shares traded in Canada. The Amex is
the primary U.S. market in all of the equity
securities traded on the exchange.

* Currently, the BSE-ME linkage on'y allows
southbound traffic from ME to the BSE, althaugh
Pm;;ie Il of that linkage contemplates northbound
traffic,

¥ The Commission description of the Plan herein
Is based on the following documents, as well as
conversations with the staff of the Amex, TSE and
Ontario Securities Commission (“OSC"): (1) Amex's
proposed rule change relating to the linkage, (File
No. SR-Amex-85-8), published for notice and public
comment in Securities Exchange Act Release No.
22001, April 30, 1985; 50 FR 18503, May 8, 1985; {2)
letter from Dr. Staphen Williams, Senior Vice
President, Amex, to Michael Cavalier, Branch Chief,
Branch of Exchange Regulation, SEC., dated April 4,
1985; (3) letter from Dr. Stephen Williams, Amex, to
Brandon Becker, Asstatant Director, Office of
Exchange and Optiona Regulation, duted June 21,
1965; (4] letter from Gordon Nash, Lord, Day and
Lord (counse! to Amex). to Brandon Becker, dated
June 27, 1985, which Includes u copy of an opinion
letter from the law firm of Tory, Tory, Deslauriers
and Binnington, to the TSE dated June 18, 1985; (5)
letter from Gordon Nash to Brandon Becker, dated
August 23, 1985; and (6) letter from Blake. Cassels &
Graydon, counsel to TSE, dated August 27, 1985,

received from Toronto and executed on
the Amex.®

The exchanges expect to commence
trading on a pilot basis on September 24
with seven dually listed securities ? and
will later expand the list of securities to
include all dually-listed issues, The
Amex and TSE will each display on
their trading floors the guotes
distributed by the other exchange in
linkage stocks,'® In addition, each
exchange will display the best U.S.
dollar/Canadian dollar exchange rates
quoted by currency dealers on the TSE.
This will enable traders to determine
which markel has a more favorable
price at any given time.

The Amex and the TSE are prepared
to commence linkage trading
immediately on both & northbound and
southbound basis. Thus, TSE members
will be able to direct orders from the
TSE irading floor to the Amex trading
floor for execution, and to receive orders
from Amex for execution. Likewise,
Amex members will have the ability to
direct orders from the Amex to the TSE
trading floor for execution and to
execute orders sent from the TSE.
Quotes and orders will be forwarded
between the exchanges using their
existing automated routing systems.* In

* Commentary to Amex Rule 244 also makes
certain Amex rules applicable to orders sent from
Amex to TSE when deemed appropriate. The
remaining rule amendments make conforming
changes to existing Amex rules to accommodite
linkage orders.

*Tha six pllot stocks are expected to be Asamera
Inc., Canadian Marconi Co., Echo Bay Mines Lid.,
Gulf Canada Ltd., Husky Oil Ltd., #nd Imperial Ofl
Lid.

" Quotes distributed by the Amex for any laked
stock which also {s traded through ITS, shall reflect
the national best bid and offer distributed by the
consolidated quotation system, However, the price
quoted on the TSE would be the best published
quote on the TSE a! the time the order is received
on the exchange, though not necessarily the best
Cansdian price available at that time,

" All marketable orders sent through the linkage
1o the Amex will be routed through the Amex’s
automatic routing system, the Post Execution
Reporting System (“PER") to the AUTOPER
terminal (incorporating touchscreen technology to
incroase elficiency of the routing system) at the
approprinte specialist’s location on the Amex floor
Orders sent to the TSE will be entered into the
TSE's Market Order System of Trading ("MOST")
and will print out at the appropriate TSE trading
post for manual execution on the TSE floor. Orders
may not be entered through the linkage
uutomatically by Canadian brokers from termisals
located away from the TSE floor. All linkage orders
must be directed through the linkage by TSE
membaers from terminals located on the fioor of the
TSE.

The MOST system was introduced on the TSE in
1984, and permits the TSE o route small orders
directly from member offices across Canada to the
post on the floor of the exchange where the stock is
traded, The system also enables members to notify
clients promptly after their trade has been

Cantimued
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addition, the exchanges intend to
implement in the hear future a
mechanism for immediate currency
conversion, so that all U.S. dollar and
Canadian dollar setllement obligations
will be known &t the time a trade is
executed,*?

Initially, the linkage only will provide
for the execution of marketable limit
orders,'?® In other words, an order
received from either exchange will only
be executed by the receiving exchange if
the order is at a price which is equal to
or better than the quote then being
distributed on the receiving exchange.
Such orders are guaranteed an
execution at the best available quote on
the receiving exchange for up to a 1,000
shares.'* It is anticipated that "away

completed. Trade confirmations are transmitted vis
MOST to the place of order origination.

2 Amex has statod that this will minimize US,/
Canadian dollar exchunge rate risk from the time of
execation to the time of settlement, and, more
importantly, will permit the settlement of such
transactions to be effected in the US. in US.
currency. As initially planned, however, the linkage
will not contain an automatic conversion
mechanism. Thus, the Amex speciulist will receive
the Canadian quotations from the TSE in Canadian
dollars only. The currency conversion rate will also
be displayed and the Amex specialist will have to
convert the Canadian price into U.S, dollars. For
northbound orders, the Amex specialist will send
orders to the TSE in U.S. dollars and specily the
canversion rate that upplies to the transaction,
based on the TSE rate displayed on the Amex. The
TSE specialist will first execute the Amex order in
Canadian dollars, then convert Canadian dollars
into U.S. dollars. and finally report the execution to
Amex in U.S, dollars. In the near future, TSE intends
to provide for automatic currency conversion,
eliminating any separate manual currency
conversion. In addition. Amex has indicated that,
within six months, the Amex specialist will be uble
to receive the Canadian price simullaneously in U.S
und Canadian dollars. Such a currency conversion
system, of course, would have to be filed with the
Commission as & proposed rule change under
section 19(b}{1) of the Act.

'3 A “marketable limit order™ is an order which
may be executed sl the current market quote, but at
no worse price. For example, if the current bid for
XYZ was $20.00 for 100 shares, an order to sell 100
shares a1 $20.00 but not at a price less than §20,00
would be a marketable limit order. The mechanism
for excution of marketable limit orders is as follows:
A member of the originating exchange may send
through the linkage an order at a price which Is
equal to the quote then being distributed on the
receiving exchange. The order will be treated as an
“immediate or cancel” order, so that it will be
cancelled if, when received by the market maker on
the receiving exchange. it is not a marketable order
(e.&- the order is mispriced or the market has moved
between the time it was priced on one exchange
and received on another), If, however, it is a
marketable order when recelved by the market
muker price or & more favorable price.

Orders larger thun the displayed quotation will be
subject to partial excution. Although the market
maker will not be required to provide an excution in
excess of the applicable guarantee, he may
purchase or sell for his account to fill an order
which cannot be filed from the Mloor of the receiving
exchange.

4 The Plan provides that this minimum guarantee
may be different for specific stocks as they are
added to the linkage in the fulure. An order

from the market" orders will be
permitted to be sent through the linkage
as soon as sufficient experience is
gained with two-way trading and the
execution, clearance and settlement of
“at the market" orders. The Plan also
provides that at some future date the
linkage may be expanded to include
other securities traded on either
exchange. Agency orders will be subject
to the normal priority rules on each
exchange, while professional orders will
be on parity with those of the market
makers on each floor. Furthermore, all
linkage orders will be subject to the
rules of the receiving exchange.

The Plan provides that m:ﬁinkage
will not operate during a trading halt on
either exchange with respect to
securities subject to the trading halt. In
the case of a trading halt based on
regulatory concerns, the market
surveillance units of both exchanges
will undertake to contact each other as
quickly as possible and exchange
information concerning matters giving
rise to the trading halt. This will enable
the Amex and TSE to coordinate actions
regarding trading halts in dually listed
securities.

With respect to the administration of
the linkage, the Plan provides that a six
member joint operating committee will
be responsible for administering the
linkage and will meet periodically to
oversee implementation of the linkage,
review operational concerns and advise
with respect to enhancement or
expansion of the linkage.** In addition,
the Operation Committee is authorized
under the Plan to consider and evaluate
complaints against individual members
or member organizations of either
exchange which have engaged in
conduct which constitutes an abuse of

however, may not be divided into several 1,000
shure lots 1o tuke advantage of the guarantee. If
several orders are received from one member for
the account of the sume customer, the guarantee
will apply only to the first 1,000 shares. Professiona!
orders (Le., an order for the account of a market
maker or & broker-dealer's firm proprietary account)
will not be entitled to a guarantee but will
otherwise be handled in the same manner.

In addition fo providing a minimum size
gunrantee for orders flowing through the linkuge, the
Amex also will ensure the same minimum size
guarantee for all public orders received through the
PER system. This guarantee, however, would be
limited to those stocks which are included in the
linkage.

" See Article V. Section 1 of the Plan.

*1f the Committee determines that a complaint
sppears to have merit, it will refer the complaint to
the member’s exchonge and an investigation will be
conducted, If it is determined by the Exchange that
there may. in fact, have been abuses or repeated
violations, that Exchange will be responsible for
taking appropriate disciplinary action through its
regular disciplinary procedures. Sanctions may
include the denial of use of the linkage facility to
the member or member firm,

the linkage procedures or a pattern of
violating the provisions of the Plan. *

The Amex/TSE Plan also provides for
on-floor dispute resolution. Article 5,
section 2(a) of the Plan ("On-Floor
Dispute Resolution™) provides that
disputes and/or questions relating to the
linkage are to be resolved in accordance
with procedures and policies of the
receiving exchange, including any
appeals process by the exchange. The
Plan also provides that determinations
by those persons delegated the authority
to resolve disputes and questions on the
receiving exchange also will be binding
upon members of the originating
exchange with respect to transactions
cffected on the receiving exchange.' In
addition, both exchanges indicated that
they have the authority to enforce their
rules governing trades sent by their
respective members through the linkage
for execution.'® The Plan also provides
for abbreviated arbitration proceedings,
permitting Amex or TSE members
asserting a claim against @ member of
the other exchange, arising out of a
linkage transaction, to resort to
arbitration. notwithstanding any

""The Amex has indicated that this provision is
intended to make clear that the decision of floor
officials on the floor of the receiving exchange
where the order is executed would be binding upon
the member of the originating exchange who
initiated the order, to the same extent as such
decisions are binding upon the members of the
receiving exchange. The Amex, however, noted that
the provision was not intended to expand in any
way the authority of floor officials on either
exchange. See letter from Gordon Nash, Director,
Division of Market Regulation. dated August 23,
1965,

1* Sew lotter from Gordon Nash, Lord Day & Losd
to Brandon Becker, dated August 23, 1985, Soo o/xo
letter from Gordon Nash, Lord Day & Lord, to
Kenneth Leibler, Senior Executive Vice President,
Amex, dated August 23, 1985. This letter sets forth
the opinion of Amex's counsel that the Exchange
has the clear authority to discipline an Amex
member who engages in linkage trading activity
which would subject him to disciplinary action il
engaged in on the floor of the Amex. In this regard
the letter noted that the new Amex Rule 244,
adopted as part of the linkage rules, requires that
“each tranaction effected through a linkage shall be
subject (o the rules of the Exchaunge. applicable to
trading on the Exchange, except to the extent such
rues are inconsistent with provisions of this Section
8 (the Linkage rules) or the relevant Linkuge Plao.
In addition, the letter notes that Sections @ and 10 of
the Securities Exchange Act, which proscribe
manipulution and fraud. are applicable to “any
fucility of any national securities exchange,” i.e.. the
Amex-TSE linkage. snd that these sections provido
an additional legal basis for Amex disciplinary
action and other legal sanctions (4.e., possible
Commission action) against a member of the Amex
who engsges in such activity through use of the
linkage.

The TSE ulso provided u letter from TSE's outside
counsel which made similar representutions with
respect to TSE's authority 1o take dlu:ipl'mnry
actions against its members in connection with
trading sctivities conducted through the linkage. See
letter from the law firm of Blake. Cassels and
Graydon. to Keith E. Boast, Esq., TSE, dated Augus!
27, 1985,
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determination by the on-floor dispute
resolution process.'®

A. Regulatory Provisions

The Commission notes that TSE's
rules regulating trading and dispute
resolution, as well as the Ontario and
federal antifraud provisions under
which it operates, are markedly similar
to the Amex's own rules and to the U.S.
federal securities laws' antifraud
provisions.* For example, TSE's rules
include provisions, comparable to Amex
rules, relating to manipulative or
abusive trading practices, such as rules
regarding suitability, short sales,* net
capital * and best execution.

In addition, TSE rules contain a
number of provisions which augment
and assis! its surveillance program.**
For example, TSE recordkeeping rules
include the requirement that TSE
members maintain floor tickets and
other records of customer orders,
confirmations of purchases or sales and
written records of customer accounts
and approval for a period of five years.™
Furthermore, TSE, like the Amex and
other U.S. national securities exchanges,
imposes specific “know your customer”
requirements on its members and
requires a member to mainfain records
regarding the identity of customers,*

TSE rules specifically prohibit
manipulative and deceptive methods of
trading and the transaction of business
which is not in accordance with just and
equitable principles of trade.* Both the

*See Article 5, section 2{b).

*The Ontario Securities Act gives the OSC broad
powers over the TSE. incloding jurisdiction over the
manner in which the Exchenge conducts its
business or trading throigh its focilitiey. While
somewhat different than the SEC's authority over
SRO rulemaking, the OSC aleo has autharity to
review any by-law, ruling or other regalation by the
Exchange. The OSC aiso has powsr 1o review
ducisions of the TSE and persons alfected by TSE
decisions have a right of appenl to the OSC.

** See TSE by-laws, Section 11.271].

* See TSE by-laws, Sectlon 16.13 (capital and
Margin requirements}. )

= See Notes 34 and 35 and auoompanying text,
{nfro for discussion of TSE's survoillance
mechaninms.

* Sue Sevtions 18.02. 16.03, 16.07, 16.09 and 16.30
of TSE's by-Jaws for record metention procedures. In
wddition, TSE maintalns records of all trades
Renerated un und through (ts floor for comparable
periods,

 See Section 18.01 of TSE by-luws ["Supervision
of Accounts™), This requirement is also sot focth in
the Ontario Securities Act, R.S.0. 1980, ¢. 456 as
;'rnwr\licd. undar Section 102 of the regulations undor

i/

*See. for example, Section 1117 of TSE by-laws,
providing that “no fictitious sale or contract shall be
made and sach member shall transact his business
openly and fairly and in sccordance with fust and
equitable principles of trade.” See also Section 11.20
of by-lawa (“Manipulative or Decoptive Mothods of
Trading™) which provides a list of examples of
sclivities deemed to constitute muaipulative or
feceptive activity,

Criminal Code of Canada and the
Ontario Securities Act contain general
anti-fraud provisions.* Insider trading,
for example, is strictly regulated under
the Ontario Securities Act.

In addition, the TSE’s dispute
resclution system is analogous to the
Amex's own procedures. Under Section
10.03 of the TSE's by-laws, the Floor
Procedure Committee is authorized to
govern all sessions of the Exchange, and
has jurisdiction over trading, conduct
and discipline of all members.* The TSE
also has provisions for compulsory
arbitration in the event of any dispute
arising between members, regarding a
TSE contract which has not been
seltled.® Finally, the TSE, like the
Amex, has detailed procedures in its by-
laws for procecution of violations.®

B. Clearing Procedures

Clearance and settlement of linkage-
trades will follow the same procedures
established for the BSE-ME link. Amex
will be responsible for submitting trades
executed on either market to NSCC for
clearance and settlement. Specifically,
the Amex will confirm each trade by
sending a report to the TSE trading
party on the same electronic terminals
used to place the order. Amex then will
submit all trades to NSCC as compared
trades expressed in U.S. dollars. The
Canadian Depository for Securities
Limited (*CDS") is a member of NSCC
and clearance and settlement will occur
through the facilities of NSCC.»

1 Soe Criminal Code, RSC, 1980 section 238{2),
section 340, and section 341. See elso, Ontario
Securities Act, Part XXII (“Civil Liabiiity"}). Insider
trading, for example is strictly regulated by Part XX
and Seclions 75 and 131 of the Ontario Securities
Act und the regulations undes that Act.

*Section 10,03 outlines the anthority by which
the Floor Procedure Committee may discipline and
impose appropriate penalties on a member or
employee for truding violations.

* See Section 16.28 of TSE by-laws,

* See in goneral, Part XV of TSE's by-laws
(“Hearing Procedures and Discipline™). The Hearing
Committee has been delegated authority by the
Board of Governors to commence disciplinary
proceedings and to revoke, suspend or amend the
rights or privileges of @ member. Like the Amex
disciplinary proceedings. the TSE rules contain
dotailed provisions to ensure the procedural dus
process rights of the alleged vialator.

™ As an NSCC member, CDS claars and settles
securities transactions within NSCC's nutomated
system, including ita continuous net settloment
system. CDS, like any other NSCC member, is llable
us & principal for all trades submitied to NSCC, is
subject to NSCC's comprebensive safegunrding
mechapisms and must comply with all other NSCC
rules and procedures,

NSCC hay requested that the Divigion of Market
Rugolation {“Division"} extend s previous no-action
position, regarding CDS compliance with the
clearing agency registration requirements of Section
174 of the Act in connection with the BSE-ME
linkage, to cover CDS' similar rele in connection
with the Amex-TSE linkage. The Division is granting
the no-action request concurrent with this release.

All linkage trades, whether executed
in New York or Toronto, will be cleared
and settled through NSCC in U.S. funds.
Although northbound trades will be
executed on the TSE floor in Canadian
dollars, a simultaneous currency
transaction will be made with a
currency dealer on the TSE floor to
convert the trade amount into U.S.
dollars. This will allow Amex members
to settle their side of the trade with
NSCC in U.S. currency and TSE
members to settle the other side with
CDS in Canadian currency, without
being subject to the risk of currency
fluctuations during the settlement
process.™ CDS will settle all NSCC
obligations in U.S. funds.

1L Discussion

The Commission believes that a
linkage of two primary markets with
two-way order flow could benefit
investors by providing greater liquidity
and increasing market competition in
dually listed issues traded through the
linkage. At the same time, however, the
Comission recognizes that such a
linkage may encourage U.S. investors to
trade on a foreign exchange where the
Commission does not have oversight
responsibility regarding that exchange's
trading and dispute resolution rules. In
addition, such international trading
could limit the Commission's access to
information relating to trades through
the linkage by Canadian brokers on
behalf of Canadian customers because
foreign broker-dealers and investors
may not be under the Commission’s
jurisdiction. Accordingly, the Amex's
and Commission's ability to monitor
transactions effected through the linkage
depends, to a large extent, on the mutual
cooperation and surveillance of both the
SEC and the OSC as well as the TSE
and Amex. In this regard, the
Commission is especially concerned that
its ability to monitor linkage
transactions could be adversely affected
by a recently enacted Canadian statute,

See letter from Jonathan Kallman, Assistant
Director, Diviaion of Market Regulation. to Karen L
Saperstoin, Assistant Ceneral Counsel, NSCC.
dated September 20, 1985,

= The Amex has informed the Commission that
when an Amex member initiates a trade through the
linkuge, he will specify a limit price in U.S. dollars
equal o the Canadian dollar amount of the trude. If
the currency conversion trensaction cannot be
executed ut botter than that limit, the order will b
rejected and sent back to the Amex unexecuted.
NSCC will not be involved in the currency
conversion trangsaction. Rather, the compared trads
reparted to NSCC will specify a dollar vilue of the
trade expressed in U.S, dollars rellecting the
combined securities transaction and related
cuirency conversion transaction, See letter from
Gordan Nash, to Brandon Becker. puge 3, dated
August 2%, 1885
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which enables Canadian officials to
limit the transfer of information and
documents between Canada and a
foreign country under certain
enumerated circumstances.®

The Commission has sought to
address these concerns in detail with
the exchanges and the OSC and is
satisfied that the appropriate channels
for information sharing and cooperation
between the exchanges and the two
agencies have been established.* As
discussed below, the Commission
believes these issues have been
adequaltely resolved through (1) the TSE-
Amex's own mechanism for facilitating
surveillance and information exchange
under the terms of the Plan, (2) the
channels developed by the SEC and the
OSC to provide for sharing information
and investigative resources, and (3)
representations by OSC and TSE
regarding the probable usage of the
Canadian blocking statute,

A. TSE-Amex Surveillance Procedures

Both the Amex and TSE have active
surveillance and record retention
procedures lo monitor trading through
the linkage. The Amex has informed the
Commission that linkage trades sent by
Amex to the TSE for execution will be
subject to both Amex's and Toronto's
routine market surveillance procedures,
TSE's rules and surveillance procedures
appear to be comparable to the rules
and surveillance capabilities of most
U.S. exchanges.* Toronto, like the
Amex, maintains an audit trail of all
securities transactions that occur on its
floor, permitting it to reconstruct the
market for any particular stock and

* Foretgn extraterritorial Messures Act, Stat
Can. c49. [1985), see lex! accompanying notes 41 lo
45. infra,

*The comparability of the trading and dispute
resolution rules of Amex and TSE as well as the
similarity of the 1.8, and Ontario securities laws
also ensures that U.S. investors engaging in
transactions through the linkage will be
appropriately protected.

% Survelllance efforts are conducted by two
separate offices, the Market Surveillance
Department monitors trading activity in all listed
securities continuously from the opening of the
market until the close, and maintains o
comprehensive file on every lsted company. If, for
example, the Surveillance Department becomes
aware of unusual trades, it will call a senjor officer
of the company and. in certain instances, ask for a
slalement to be issued. If the Department sees
evidence of, for example, insider trading, wash
trading. or other forms of market manipulation, the
matter in forwarded to the TSE Division of
Investigative Services and the OSC for follow-up,
the TSE's Division of Investigative Services uses a
specially designed computer progrum called TRACE
1o identify the clients behind trades made on the
exchange when an in-depth investigation into
trading in & particalar stock appears necessary

identify the time, price, size and
participants of each trade in the stock.”®

B. Amex-TSE Information Sharing
Provisions

Under the Plan, the Amex and TSE
have created mechanisms for the routine
exchange of information * as well as for
the exchange of additional documents
and record, if requested by either
exchange.* The Plan also provides that
both exchanges will “cooperate fully" in
any investigation relating to linkage
transactions.® In this regard, each
exchange has agreed to use its “best
efforts” to obtain relevant information
from its membership in connection with
an investigation of linkage-related
trading, and, to the extent not
inconsistent with applicable law, to
provide the other exchange with
information tending to resolve any
linkage-related questions or
compliants, *

In this regard, the Amex has stated
that it views the terms “cooperate fully"
and “best efforts” to require the Amex
and TSE each “to obtain and make
accessible to the other pertinent
information with with the same degree
of diligence, the same allocation of
resources, and the same attention to

*TSE also has an on-line display of trades and
yuotes which identifies the most active securities,
and securities with the largest price movement, and
identifies instances of unusual volume or price
movement for further investigation by the TSE staff.

¥ Under Article IV, Section 1, of the Plan, the
exchanges have agreed to exchange on a regular
basis trade documentation including, but not limiled
to, market surveillance reports and market data
necessary 1o enable each exchange to carry out its
respective market surveillance programs relating to
linkoge transactions, The Amex has informed us,
however, that, at this time, the only information
exchanged on a daily basis will be the TSE und
Amex equity audit trall reports in linkage securities,
These reports specily for every transaction the time,
number of shares, price, clearing number of the two
participants and dollar value of the transaction. The
Amex also will recelve the Toronto Daily Record
which in part contains closing trade and quote
information for all equity securities listed on the
TSE

* Article IV, Section 1, of the Plan provides that
the exchanges shall furnish additional documents
and records regarding linkage transactions as the
exchanges shall "reasonably request” from time to
time. According to the Amex. “reasonably
requested” informution would include such items as
individual customer account information, firm
proprietary positions or documentation conceming
specific trades, The Amex also has Indicated ihat,
#3 more.experience is gained wilh the linkage, the
exchunges may agree 10 the exchange of additional
information on & routine basis.

* Article IV, Section 2. of the Plun.

* Article IV, Section 2, also states that “uny such
information forwarded to the other exchange is to
be kept confidential except to the extent that
disclosure is required in connection with a
regulatory proceeding of such exchange or pursusnt
to any obligation of such exchange to disclose
information for surveillance purposes to any other
solf-regulatory organization or to the SEC or the

regulatory concerns as it would deem
appropriate in an investigation that was
solely within its own area of regulatory
responsibility.”

C. SEC-0OSC Cooperative Efforts

While most routine inquiries will be
resolved though Amex's and TSE's own
surveillance and information sharing
procedures under the Plan, the
Commission anticipates thal some
matters will require SEC and OSC
participation, as, for example, when an
investigation raises questions regarding
the action of a person who is not a
member of the Amex or TSE. In other
cases, the SEC may find that it needs to
obtain access to information possessed
by or accessible to the OSC to
determine whether, for example, to issue
a formal order of investigation. The
Commission also can foresee situations
where both the SEC and OSC may be
interested in investigation a linkage
related transaction or where a joint
SEC/OSC investigation may be
undertaken.

The Commission and OSC have a
long-standing history of cooperative
efforts concerning regulatory matters
originating either in the United States or
Canada. Because the linkage will
present both Commissions with the
potential of increased integration of the
U.S. and Canadian markets, the
Commission has focused its efforts on
information, as well as to provide
assistance for any investigation and
related subpoena enforcement actions.
In this context, the Commission has
sought to ensure, prior to approval of the
linkage, that the Canadian blocking
statute would not be used to impede the
exchange of information so as to call
into question the continued viability of
the linkage.

The Canadian Foreign Extraterritorial
Measures act (“FEMA") authorizes the
Attorney General of Canada to issue
orders to prevent the production or use
of records or information in Canada in
connection with foreign laws and
proceedings and to issue orders to
prevent persons in Canada from
complying with foreign laws and orders
Under Section 3 of that Act, for
example, the Attorney General may
make the determination that a foreign
tribunal is exercising or is likely to
exercise jurisdiction in a manner that is
likely to adversely affect significant
Canadian interests in relation to
commerce carried on in Canada or has

9 Spe lettor from Stephen Williams, Senior Vice
President, Amex, to Brandon Becker, Assistant
Director, Division of Market Regulation [“Division’)
dated June 21, 1985 a1 17-18.
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otherwise infringed upon Canadian
sovereignty. If such a determination is
made, the Attorney General may, by
order, prohibit or restrict the production
of Canadian records or information to a
foreign tribunal, or the doing of any act
in Canada which might cause the
records tobe produced before a foreign
tribunal.**

The OSC and counsel to TSE have
represented that it is highly unlikely the
Canadian blocking statute would be
invoked to impede the flow of
information regarding linkage
transaction.*® According to counsel for
TSE, the legislative history of FEMA
makes clear that the statute is to be
invoked only as a "mechanism of last
resort [to be relied upon] only if
problems arise with respect to
extraterritorial application of U.S. laws
which U.S. and Canadian officials
cannot resolve satisfactorily." * For
example, before the Attorney General
may issue an order under Section 3 of
FEMA, he mus! reasonably form the
opinion that a foreign tribunal, such as
the Amex or SEC, is exercising
jurisdiction of a kind that is likely to
adversely affect significant Canadian
interests or infringe upon Canadian
sovereignty, or that the manner in which
itis to be exercised is likely to
adversely affect significant Canadian
interests or infringe or Canadian
sovereignty,

“Section S of FEMA similurly provides that
whare the Altormsy General has formed the opinion
that a forelgn state or tiibunal has tuken, is taking
or will tuke measures that adversely affect
significant Canadlan interests, he may, with the
concurrence of the Secretary of State for External
Affairs, by order, require a person in Canada to give
him notice of any such directives, measures or
communications, and may prohibit any person (n
Canada from somplying with them.

Y Sevt letter from Gordon Nash, Lord Day and
Lord feounsel to Amex), 1o Brandon Beckar. dated
June 27, 1985, which includes a copy of an vpinion
letter from the law firm of Tory, Tory. Deslauriers
and Binnington. to the TSE. dated June 18, 1985
(“Tory, Tory latter”), See also letter from Ermanno
Pascatto, Director, Ontario Secutities Commission,
to Richard Ketchum. Director, Division of Market
Regulation, SEC and Gary Lynch, Director, Division
of Enforcement, SEC, dated September 24, 1935,

* See Tory. Tory letter, page 3 and citing the
Minister of Justice, John Crosble, in the House of
Commans. In the Senate debates, the Honorabie
Nathan Nurgitz. sponsor of the bill, emphasized that
the act is “clearly designed to protect national
suvereignty in exceptional cases, after diplomatic
vfforts have been exhausted™ and that “cooperation
ard consultation” will be the preferred routes of
tesolving any extraterritorial disputes. /d. at puge 4.

**1d. a\ p. 3. Counsel's letter notes that when a
particular Minister such as the Attorney General,
has a statutory responsibility 1o carry out a duty,
u_lhnm;h he may act in his own name, the
Government in responsible, fe.. a so-called

responsible form of governmant.”

Counsel to the TSE emphasized that,
in light of the similar policy objectives of
the U.S. and Canadian securities laws,
as well as the agreements to cooperate
between Amex and TSE under the Plan,
“it would be difficult [to] conceive of a
plausible scenario whereby the Attorney
General might form the option necessary
to interfere with an exchange of
information pursuant to the Plan, or in
investigation by Amex, the SEC or the
TSE, carried out in a reasonable
manner, into trading in securities
undertaken in a manner contemplated in
the Plan."” 4® Accordingly, counsel
concluded that the procedures for
information sharing and surveillance are
“reasonable and necessary” and are
unlikely to be seen as conflicting with
significant Canadian interests but rather
as a framework for cooperation and
consultation which will be respected by
the Attorney General 47 .

The OSC confirmed TSE counsel's
opinien, in a letter which stated that it is
“extremely unlikely" the blocking
statute would be invoked to impede the
flow of information or assistance,
particularly in light of the pledge of
cooperation embodied in the Mutual
Legal Assistance Treaty *® which aims

“* Tory, Tory letter, supra note 42, al 4.

47 Jd. at 5, The TSE's opinion letter also discussed
the impact on the iinkage of two other Ontario laws
which, like the federal blocking statute, also may
grant governmental officials or agencies the right to
interfere with the exchange of information or
enforcement proceedings envisioned by the Plan.
The Ontario Securities Act (R.8,0 1980, c.486) granta
the OSC the authority to make any dicision in the
public interest with respect to the manner in which
any stock exhange carries on its business. This
jurisdiction extends to parmitting the OSC to direct
the TSE as to the manner in which it conducts its
business in implementing the Amex-TSE Plan. In the
opinion of TSE counsel, becacse the Plan has been
approved by the OSC, it is unlikely that the OSC
would intervene in the implementation of the Plan
to pravent an exchange of information, market
survelllunce or any investigation carried out
pursiant to the Plan, absent strong public policy
reasons. This Is strongly reinforced by the letter the
OSC has sent the Commission regarding the linkage.
See tex! at note 48, /nfro. The second relavant law,
the Business Records Act, RS.0. 1980, .56, was
passed In 1847, to prevent forced or involuntary
tuking of records out of Canads. TSE counsal noted
that there are no reported cases under the Business
Records Act, and, in its opinion, it would be
inapplicable to linkege related activity becouse,
while the statute appears to be aimed at a forced or
involuntary taking of records out of Canada, the
plan provides for the voluntary submission of
information to the TSE pursuant to Amex requests
for informetion.

4% The as yet unretified Treaty Batween the
Government of Canad and the Government of the
United States of America on Mutual Legal
Assistance in Criminal Matters (March 18, 1985)
provides, pursuant to Article I of the Treaty, for
mutual legal assistence in, among other things, (1)
exchanging information and objects: (2) locating or
identifying persons; (3) serving documents, (4)
taking the evidence of persons; (5) providing
documents and records: and (6) execuling requests
for searches and seizures.

to improve the effectiveness of Canada
and the U.S. in the investigation,
prosecution and suppression of
securities offenses.4?

The SEC and OSC slso have
exchanged letters confirming their
mutual commitment to sharing both their
investigatory resources and any relevant
information obtained pertaining to
linkage-related transactions. The
Commission's letter described the
assistance it might provide the OSC
under the broad statutory mandate of
the U.S. securities laws.*° In this regard.
the Commission noted that such
cooperation would be an extension of its
long-standing policy of encouraging
cooperation with foreign government
authorities regarding investigations and
enforcement proceedings.®! In its letter,
the Commission also noted that its
investigatory authority was limited to
cases involving potential violations of
the U.S. securities laws.

The OSC also confirmed its
commitment to cooperate with the SEC
to the "fullest extent” possible in any
investigation.® In addition, the OSC
noted that its assistance also could
extend to obtaining documents located
in other provinces or territories of
Canada, notwithstanding the fact its
investigatory authority only extends to
compelling attendance of witnesses and

4* See letter from Ermanno Pascutto, Director,
0SC, to Richard C. Ketchum. Director, Division of
Market Regulation and Gary Lynch, Director,
Division of Enforcement. page 3, dated Septomber
24, 1985,

%0 See lutter from Richard G. Ketchum and Gary
Lynch, to Ermanno Pascutto at page 4-8, dated
September 24, 1985, We noted that if the OSC
requested the SEC's assistance in connection with &
northibound transaction, or a reques! to obtain
Information in furtherance of an OSC inquiry, the
SEC would assist the OSC to the fullest extent
possible. In its letter, the Commission also noted
that its investigatory autharity Is limited to cases
Involving potential violations of the U.S. securities
laws.

%! The United States, as a rule, has offered its
resources in assisting foreign discovery efforts.
Under 28 US.C. § 1782, the United States fedoral
district courts are authorized to lend assistance to
foreign and international tribunals and to litigants
before such tribunals, by ordering 4 person to give
testimony or to produce documenis for use in a
proceeding of that tribunal. Such sn order gorerally
is made pursuant to a letter rogatory issued, or s
request made, by a foreign or international tribunal,
or upon the application of any interested person,
directing that the testimony or statement be given or
document produced before a person uppointed by
the court. The person appointed has the power ta
administer any nacessary oath, and take the
testimony or siatement, The statute also provides
that the order may set out the practices and
procedures to be used which may be, in whole or
part, the prectices and procedures of the foreign
country.

% Tha OSC also has investigatory authority
similir to the Commission's which may be exercised
through informal and, where appropriate, formal
procedures.
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production of documents by persons
within Ontario. The OSC stated that it
has a close working relalionship with
securities administrators in other
provinces and information is obtained
and shared interprovincially and on an
informal or formal basis.*™

[11. Conclusion

The Commission is satisfied that the
Linkage Plan adequately addresses the
key issues relating to the effective
operation of the Amex-TSE linkage. The
Commission believes that adequate
surveillance and information sharing,
and procedures between both the Amex
and TSE and the SEC and OSC, are in
place at this time. In this regard, the
Commission obtained firm
representations from the OSC that it is
“extremely unlikely" the Canadian
federal blocking statute will, in any way,
hamper the Amex's or Commission’s
surveillance efforts.* Thus, the
Commission believes that the
exchanges, and the SEC and OSC, have
provided for effective avenues for
cooperation that will ensure the integrity
of the linkage and the protection of
investors participating in and affected
by the

It is therefore ordered, pursuant to
section 18{b){2) of the Act, that the
proposed rule changed, be, and hereby,
are approved.

By the Commission.

Dated: September 20, 1985,
john Wheeler,

Secretary.
|FR Doc. 85-23141 Filed 9-26-85; 8:45 am)
BILLUNG CODE 8010-01-M

";;L No. 34-22443; Flle No. SR-Amex-85-
1

Self-Regulatory Organizations;
American Stock Exchange, Inc.; Order

Approving Proposed Rule Change

The American Stock Exchange, Inc.
("Amex") submitted, on April 29, 1985,
copies of a proposed rule change [SR-
Amex-85-15) pursuant to Section 19(b)
of the Securities Exchange Act of 1934
(“Act”) and Rule 19b-4 thereunder, to
amend section 140 of the Amex
Company Guide to provide for a

" The OSC also stated that OSC stafl have
participated in investigations authorized by a
formal order issued by an extra-provincin) securities
wdministralion.

™ As noted above, however, the Commission
believes that in the event FEMA were invoked
regurding linkage related trading. the Commission
would have to consider under the circumstances
whether, or in what form. it would be sppropriate to
permit continued operation of the linkagn.

reduction in the Exchange's original
listing fee schedule for Canadian
companies listed on the Toronto Stock
Exchange ("TSE") that seek to list on the
Amex.

The Exchange determined to retain its
curren! rate structure, which is based on
the number of shares to be listed but
will apply a fixed percentage reduction.?
The impetus for the amendment is the
proposed rule change submitted by the
Amex which would establish an
electronic linkage between the Amex
and the TSE to allow orders in securities
dually-listed on both exchanges to be
routed between the two exchanges.* The
linkage is expected to commence on a
pilot basis in six of the most actively
traded dual issues and eventually will
be expanded to include all dually-listed
securities.

The Amex anticipates that the Amex-
TSE linkage will provide an incentive
for Canadian companies listed on the
TSE and also traded over-the-counter in
the United States, to list on the Amex, in
order to obtain the benefits of the
linkage for their shareholders. As an
additional incentive to listing, the Amex
believes that it is appropriate to offer a
reduced original listing fee to all
Canadian companies who list on the
TSE or any other Canadian stock
exchange. The Amex has stated that a
reduced fee is warranted because these
issuers already have paid an original
listing fee to a Canadian market to trade
their shares. Although these companies
may desire to expand the market for
their issues, the Amex believes that,
without the listing fee reduction,
Canadian issuers may hesitate to pay a
substantial additional fee to list on the
Amex, particularly because the
Canadian marke! generally remains the
primary market in inter-listed
securities.”

Notice of the proposed rule change
together with the terms of substance of
the proposed rule change was given by

"The Amex will be applying a 50% reduction of
the current rates to the Canadian companies,
sobject to a 830,000 overall maximum. For example,
the total fee for listing 10 milllon shares currently
would be 860,000, Under the 50% reduction for
Canndian companies, the total fee for liating would
be $30,000.

*The proposal was submitted by the Amex on
April 4, 1885 and published for comment in
Securities Exchange Act Release No. 22001 {April
30, 1985} 50 FR 18504 (May &. 1985) (See File No, SR~
Amex-~85-8). The Commission approved the
proposal on September 20, 19685, Securities
Exchange Act Release No. 22442, Septembier 20,
1683,

*The Amex has stated that for the year up to
March 20, 1888, the Canadian market has been tho
dominant markel for 23 oul of 37 inter-listed
securities on the Amex.

the issuance of a Commission release
{Securities Exchange Act Release No.
22184, June 28, 1985) and by publication
in the Federal Register (50 FR 27873, July
8, 1985). No comments were received
regarding the proposed rule change,
The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder -
applicable to a national securities
exchange and, in particular, the
requirements of Section 6, as
appropriate, and the rules and the
regulations thereunder. In particular, the
Commission finds the proposed rule
change is consistent with section 6{b)(4)
of the Act which requires that the rules
of an exchange provide for the equitable
allocation of reasonable dues, fees and
other charges among its members and
issuers and other persons using its
facilities, In addition, the Commission
believes that the reduced listing fees do
not unfairly discriminate among issuers
as proscribed by section 6(b)(5) of the
Act. The Commission agrees with the
Amex that a reduced fee for Canadian
companies is warranted because these
companies already have listed on a
Canadian stock exchange, and, in
addition, the Canadian market generally
has been the dominant market in the
majority of the inter-listed securities.
Moreover, the Canadian issuers would
be réquired to pay the same annual fee
for continued Amex listing paid by all
other Amex listed companies.
Accordingly, the Commission views as
appropriate Amex's reduction in initial
listing fees for Canadian issuers that
have incurred initial and continuing
listing fees on a Canadian exchange that
is often the primary market for their
stock. Finally, the Commission notes
that, to test the impact of the reduced
listing fees, the reductions will be
implemented on a one year pilot basis.

It is therefore ordered, pursuant to
section 19{b)(2) of the Act, that the
proposed rule change be, and hereby is,
approved.

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.

John Wheeler,
Secretary.
September 20, 1985,

[FR Doc. 85-25142 Filed 9-26-85: 8:45 am}
BILLING CODE 8010-01-M
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|Rel. No. 34-22438; File Nos. SR-Amex-85-
19 and CBOE-85-38]

Self-Regulatory Organizations;
Proposed Rule Changes by the
American Stock Exchange, Inc., and
Chicago Board Options Exchange,
Inc.; Relating to the Options Allocation
Pian

Pursuant to section 19(b){1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on May 16 and August 29, 1985, the
American Stock Exchange, Inc.
(“Amex") and Chicago Board Options
Exchange, Inc. (“CBOR") filed with the
Securities and Exchange Commission
the proposed rule changes as described
in ltems I, II, and Il below, which Items
have been prepared by the self-
regulatory organizations. The
Commission is publishing this notice to
solicit comments on the proposed rule
changes from interested persons.

L. Self-Regulatory Orgainzations'
Statement of the Terms of Substance of
the Proposed Rule Changes

Amex and CBOE propose to amend
the Options Allocation Plan ("Plan”) to
explicitly exclude from coverage of the
Plan options on Over-the-counter stocks
designated as National Market System
securities in Rule 11Aa2-1 under the
Securities Exchange Act of 1934 ("NMS
securities"), ltalics indicates material
proposed to be added to the plan.

Optiens Allocation Plan

(A}-{I) No change.

(NThis Option Allocation Plan shall
not be applicable to the listing or
delisting of any option on a stock which
is traded primarily through the facilities
of the National Association of Securities
Dealers automated Quotation System at
the time said option is to be admitted to
trading on the Exchange.

IL Self-Regulatory Organizations'
Statement of the Purpose of, and

Statutory Basis for, the Proposed Rule
Changes

In their filings with the Commission,
the self-regulatory organizations
included statements concerning the
purpose of and basis for the proposed
rule changes and discussed any
comments they received on the
proposed rule changes. The text of these
statements may be examined at the
places specified in Item IV below. The
self-regulatory organizations have
pregared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
slatements.

A. Self-Regulatory Organizations'
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Changes

On May 8, 1985, the Commission
issued Release No. 34-22026 (“Release")
regarding proposals to trade
standardized options on NMS securities
designated as such pursuant to Rule
11Aa2-1(b)(1) of the Securities Exchange
Act of 1934. Among other things, the
Release stated that the Exchange's
proposal to trade options on NMS
securities is conditioned upon the
elimination of certain existing barriers
to the multiple trading of these options.

The Commission found that the
Options Allocation Plan is one such
barrier to multiple trading. Thus, the
Commission is requiring the participants
in the Plan to amend the Plan to
specifically exclude options on NMS
securities from the coverage of the Plan.'
The Plan will exclude from coverage
such options irrespective of whether or
not the stock is subsequently listed on
an exchange, Accordingly, any NMS
security which has been selected for
standardized options trading by one or
more exchanges will, even upon its
subsequent listing on an exchange,
continue to be eligible for selection by
any other marketplace.

The proposed rule changs is
consistent with sections 6(b) and 11A of
the Act in general and furthers the
objectives of section 6(b)(5) in particular
in that it will remove barriers to multiple
trading, thereby permitting exchange
members, member organizations and
affiliated persons lo freely transact
business in standardized options on
NMS Securities either on an exchange or
through the NASDAQ system.

B. Self-Regulatory Organizations'
Statement on Burden on Compeition

The Amex and CBOE believe that the
proposed rule changes will not impose a
burden on competition. :

C. Self-Regulatory Organizations'
Statement on Comments on the
Proposed Rule Changes Received From
Members, Participants, or Others

No written comments were either
solicited or received.

lIL. Date of Effectiveness of the
Proposed Rule Changes and Timing for
Commission Action

' Amex and CBOE. as well as the New York,
Pacific and Philadelphis Stock Exchanges,
previously have agreed not 1o apply the existing
Options Allocation Plan to options on NMS stocks
and to submit rule filings formally amending the
Plan to this effect, See e.g., Securities Exchange Act
Release No. 22004, May 31, 1885, 50 FR 23859
(approval of Amex's proposal to trade options on
NMS stocks).

Within 35 days of the date of
publication of this notice in the Federal
Reogister or within such longer period (i)
as the Commission may designale up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule changes, or

(B) Institute proceedings to determine
whether the proposed rule changes
should be disapproved.

1V. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule changes between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington, D.C.
Copies of such filings will also be
available for inspection and copying at
the principal offices of the Amex and
CBOE. All submissions should refer to
the file numbers in the caption above
and should be submitted by October 18,
1985,

For the Commission by the Division of

Market Regulation, pursuant to delegated
authority.

Dated: September 20, 1985,
John Wheeler,
Secretory.
[FR Doc. 85-23143 Filed 9-26-85; 8:45 am)
BILLING CODE 8010-01-M

[ Rel. No. 34-22425; Flie No. SR-CBOE-85-
39)

Self-Regulatory Organizations;
Proposed Rule Change by Chicago
Board Options Exchange, Inc.;
Relating to Crossing Orders for
Foreign Currency Options

Pursuant to section 19(b}(1) of the
Securities Exchange Act of 1834, 15
U.S.C, 78s(b)(1), notice is hereby given
that on August 29, 1985, the Chicago
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Board Options Exchange, Incorporated
filed with the Securities and Exchange
Commission the proposed rule change
as described in Items I, I and I below,
which Items have been prepared by the
self-regulatory organization, The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

L. Text of the Proposed Rule Change

This rule change adds rule 22.14 to
chapter XXII concerning currency
options.

Crossing Orders

Rule 22.14. Exchange Rule 6.74 shall
apply to the trading of currency options,
except that when a facilitation order is
from a firm's proprietary account or
from a public customer who is not a
broker-dealer, the facilitation order shall
have the right to facilitate up to a
minimum of 20 percent of the order
being facilitated.

I1. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments il received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below
and is set forth in sections (A), (B). and
(C) belosy,

(A} Procedures of the Self-Regulatory
Organization

The purpose of this proposed rule
change is to encourage market
participants to facilitate public customer
orders by providing that they can
participate in at least 20 percent of the
transaction, while at the same time
providing that trading crowd
participants also have an opportunity to
participate.

The statutory basis for the proposed
rule change is section 6{b)(5) of the
Securities Exchange Act of 1934 (the
Act), in that it would protect investors
and the public interest by enhancing the
facilitation of public customer orders.

(B) Self-Regulatory Organization's
Statement on Burden on Compelition

The Exchange does not believe that
this proposed rule change will impose
any burden on competition.

{C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

Comments were neither solicited nor
received.

IIL. Date of Effectiveness of the

Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the seif-regulatory
organization consents, the Commission
will: :

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submission
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street,
Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the
Commission's Public Reference Section.
450 Fifth Street, NW, Washington, D.C.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted by October 18, 1985.

For the Commisgion by the Divigion of
Market Regulation, pursuant to delegated
authority.

Daled: September 18, 1885,

John Wheeler,

Secretary.

[FR Doc. 85-23144 Filed 9-26-85; 8:45 am)
BILLING CODE $010-01-M

[Rel. No. 34-22427; File No. SR-CBOE-85-
30]

Self-Regulatory Organizations;
Proposed Rule Change by Chicago
Board Options Exchange, Inc.,
Relating to Disclosure of Orders

Pursuant to section 19(b}{1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s[b){1), notice is hereby given
that on July 25, 1985, the Chicago Board
Options Exchange, Incorporated filed
with the Securities and Exchange
Commission the proposed rule change
as described in Items L, I and I below,
which Items have been prepared by the
self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Text of the Proposed Rule Change

Additions are italicized; deletions are
bracketed.

Disclosure of Orders

Rule 7.8. [Except for the bids and
offers that he displays or makes orally
in accordance with Rule 7.7, no Board
Broker or Order Book Official shall
directly or indirectly disclose to any
person, other than an official of the
Exchange, any information in regard to
the orders entrusted to him, unless, in
his opinion and with the concurrence of
a Floor Official, the interests of a fair
and orderly market call for such
disclosure.)

Equal Access to Book Depth and Size.
Upon the request of a member, and so
long as such request does not interfere
with operation of the book. an Order
Book Official, or such other person
designated by the Exchange, may
disclose the price and number contracts
bid below or offered above the book
information displayed pursuant to Rule
7.7. The Exchange may, in its discretion.
from time to time, establish the depth lo
which such information may be
disclosed.

I1. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
seli-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item [V below
and is set forth in sections (A). (B), and
(C) below.
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{A) Self-Regulatory Organization's
Statement of the Purpose of, and the
Statutory Basis for, the Proposed Rule
Change

The purpose of this rule change is to
permit access to book size and depth
information below and above the best
bid and offer on the book. The best bid
and offer on the book are displayed
under Rule 7.7, Currently, Rule 7.8
precludes disclosure of Book size and
depth above the best offer and below
the best bid, except on a discretionary
basis, with concurrence of a floor
official. The proposed rule change would
allow all market participants to gain
access, on an equal basis, to information
concerning book size and depth. Based
upon experience, the Exchange will
determine from time to time the extent
of access to be permitted. The Order
Book Official is given the responsibility
to disclose book depth and size. The
Exchange may designate someone else
to assume this fanction.

This rule change will provide
infarmation to crowd participants which
will permit them to establish better the
best available price for handling larger
orders. A common practice on stock
exchanges, for example, is for block
positioners to learn how much of the
book, and at what price, will need to be
purchased or sold as part of &
transaction. This is useful information in
establishing the price for transactions,
and should facilitate options trading.
The rule change is consistent with the
Securities Exchange Act of 1934 (“the
Act"} and in particular Section 6{b)(5) of
the Act because the rule change will
facilitate the fair and efficient pricing of
securities transactions, and is in the
public interest, by providing equal
access to information concerning book
depth and size.

(B) Self-Regulatory Organization's
Statement on Burden on Competition
The Exchange does not believe that

this proposed rule change will impose
any burden on competition.

(C) Self-Regulatory Organization’s
Statement an Comments on the
Proposed Rule Change Received From
Members, Participants or Others

~ This proposed rule change is the
implementation of one of the
recommendations of the CMTF, which

was endorsed by a membership vote
concluded on November 20, 1984,

lL Date of Effectiveness of the
Pmposg{ku!a Change and Timing for
Commission Action

Wflhh} 35 days of the date of
publication of this notice in the Federal

Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
org;anization consents, the Commission
will:

{A) By order approve such proposed
rule change, or

[B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing
Persons making written submission
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying at the
Commission’s Public Reference Section,
450 Fifth Street, NW., Washington, DC.
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the caption above and should
be submitted by October 18, 1985.

For the Commission by the Division of

Market Regulation, pursuant to delegated
authority.

Dated: September 19, 1985,
John Wheeler,
Secretary.
[FR Doc. 85-23145 Filed 9-26-85; 8:45 am|
BILLING CODE 8010-01-M

[Release No. 34-22430; File No. SR-CSE-
85-4)

The Cincinnati Stock Exchange, Inc.
(“CSE") on August 2, 1985 submitted a
proposed rule change pursuant to
section 19(b){1) of the Securities
Exchange Act of 1934 ("Act")} and Rule
19h—4 thereunder, to adop!t certain
stated policies, practices and
interpretations describing in detail the
CSE's National Securities Trading

System ("NSTS") and to amend CSE
Rule 11.9 to reflect recent changes in,
and certain proposed changes to, the
NSTS.

The CSE's NSTS is an electronic
securities communication and execution
system through which bids and offers of
public orders and competing dealers are
consolidated for review and execution.
In addition to displaying limit orders
and CSE and other market quotes, the
NSTS matches orders and quotes at the
same price in the system and executes
them electronically based on
programmed price/time and agency/
principal priorities.? In addition to
describing the NSTS more fully, the
proposed rule change reflects recent
changes made by the CSE to NSTS in
order to provide automated guaranteed
executions for public agency order up to
1099 shares at the best available quote
displayed by all Intermarket Trading
System (“TTS™) participants. Under this
guarantee, public agency market and
marketable limit orders are priced at the
best bid and offer of all ITS participants
("ITS/BBO"), and matched against any
existing contra agency interes! in the
system al this price, and then against
any similar principal interest. If less
than 1099 shares of the order have been
executed through this process, the
system will execute the remainder of the
order up to 1099 shares at the ITS/BBO
on behalf of a dealer in the system
designated as the Dealer of the day. The
NSTS does not provide dealers the
ability to improve the execution price
received by the customer. If any of the
order still remains, it will be flashed on
NSTS terminals to approved dealers for
30 seconds to give each approved dealer
an opportunity to fill the balance of the
order at the ITS/BBO, before the order
is formatted for potential entry into
ITS.*

The proposed rule change also reflects
changes to NSTS that make possible the
automatic entry of NSTS orders into
ITS. At present, orders are formatted
and entered in ITS on a manual basis.
The proposed rule change includes a
detailed description of how the NSTS
would process ITS activity through an
automated interface.

Notice of the proposed rule change
was given in Securities Exchange Act

! The NSTS is described la greater detsil in the
release noticing this rule change, Securities
Exchange Act Relesse No. 22530 [August. 15 1985)
50 FR 30880,

* Denler arders entered into the system do not
receive the 1099 share guaranteed execution;
similurly, dealer orders, except for orders being
handled-by another dealer as agent, are not subject
to the 30 second delay before being formatied for
entry into ITS
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Release No. 22330 {August 15, 1985), and
published in the Federal Register (50 FR
33880) on Auvgust 21, 1985. A comment
letter was received from the New York
Stock Exchange, Inc. ("NYSE"),? which
noted that the CSE had aiready reflected
several NYSE comments in the proposed
rule change. The NYSE suggested,
however, that because the terms of the
automated CSE linkage with ITS are still
under discussion among the CSE and
other ITS participants, the Commission
should refrain from approving the
portion of the proposed rule change
dealing with entry of orders into ITS
until amendments to the ITS Plan
“necessary to permit the automated
linkage that the CSE seeks" have been
prepared.*

The CSE proposed rule change should
contribute to the efficiency of the
securities markets, increased
competition among markets, and
promotion of the public interest. The
Commission is concerned, however, that
the CSE's NSTS system does not provide
an opportunity for customer market
orders executed automatically pursuant
to the CSE guarantee to obtain an
execution price betwzen the ITS/BBO.
Several other exchange small order
system providing automated executions
at the ITS/BBO, such as the Pacific
Stock Exchange, Inc.'s SCOREX system
and the Midwest Stock Exchange, Inc.'s
MAX system, provide a brief period in
which the order is displayed to the
specialist in the stock; these systems
differ from NSTS in that they enable the
specialist to improve the price of the
execution to reflect interest on the floor
or trading patterns on another exchange,
The CSE’s NSTS does not at this point
allow market makers to execute small
customer market orders at prices other
than the ITS/BBO. The Commission
recognizes, however, that the CSE
accounts at present for a very small
share of the overall order flow in stocks
traded through NSTS, and that the
changes in the NSTS system are
intended to be initial steps in improving
the NSTS system. The Commission also
has received assurances from members
of the CSE governing bodies that the
CSE is willing to consider modifying the
NSTS in the near future to allow the
execution price of customer orders to be
improved in the system.

The elements of the proposed rule
change designed to accommodate an
automated interface between NSTS and
ITS also provide a predicate for
enhanced market linkages that could
contribute substantially to the efficency

*Letter from James Buck. Secretary. NYSE, to
John Wheeler, Secretary, SEC (September 10, 1985)
‘Id a1,

of and competition in the marketl. When
the Commission initially approved CSE's
membership in ITS, which provided for
a manual NSTS/ITS interface, it stated:

The Commission is concemed . . . thata
manua! interface will provide too slow and
cumbersome to provide an efficient
mechanism for routing orders among market
centers. Accordingly, the Commission
expects that, if the CSE is willing to
fmplement the necessary technical changes to
alfect an automated interface between the
NSTS and ITS, the ITS participants will take
necessary steps to implement such an
interface.*

The CSE proposed rule change, by
providing for the necessary changes to
NSTS to accommodate an automated
interface, is @ necessary precondition to
such action by ITS. Accordingly, the
Commission finds that the CSE has set
forth an approach in its rules and its
stated policy, practice and interpretation
concerning the interface of NSTS with
ITS that, while not by any means the
only possible approach to this interface,
is consistent with the Act and the rules
and regulations thereunder.®

It should be noted that the Commission,

by taking this action, is not expressing
any views with respect to any changes
that may be made to the ITS Plan to
accommodate an aulomated NSTS/ITS
interface. The Commission recognizes
that discussions are underway among
the CSE and other ITS participants
concerning the need for and terms of an
amendment to the Plan governing the
ITS to accommodate such an automated
interface. In particular, the Commission
understands that such discussions could
result in an agreement among ITS
participants that certain conditions be
imposed on maintenance of this
automated interface and that these
discussions on Plan issues could result
in changes in the description set forth in
the CSE’s proposed rule change. In the
event changes in the CSE's proposed
rules become necessary as the result of
these discussions, these changes will be
reviewed by the Commission in a
subsequent rule filing, just as the
Commission will review any ITS Plan
amendments that may result from these
discussions.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder

*Securities Exchange Act Release No. 17532
[Pebruary 10, 1981}, 46 FR 12918,

*For this reason, and because, an discussed
below, the Commission is not in this order
expressing any view with respect to any possible
ITS Plan amendments, the Commission bolieves it is
unnecessary to withhold action on those portions of
the CSE proposed rule change relating to the NSTS/
ITS interface.

applicable to a national securities
exhange and, in particular, the
requirements of Section 6 and the rules
and regulations thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule change
be, and hereby is approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Dated: September 20, 1985.

John Wheeler,

Secretary.

|FR Doc. 85-23146 Filed 8-26-85; 8:45 am)
DILLING CODE 8010-01-M

[Release No. 34~22426; File No. SR-NASD-
85-25]

Self-Regulatory Organizations; Filing
and Order Granting Accelerated
Approval of a Temporary Proposed
Rule Change by National Association
of Securities Dealers, Inc.; Relating to
Modification of the Small Order
Execution System for Transactions in
Over-the-Counter Securities

Pursuant to section 19(b)(1) of the
Securities Exchange of 1934 (“Act"), 15
1.S.C. 78s({b)(1), notice is hereby given
that on September 13, 1985, the Natiunal
Association of Securities Dealers, Inc.
(“NASD") filed with the Securities and
Exchange Commission the proposed rule
change as described in Items L II, and 11
below, which Items have been prepared
by the NASD. The Commission is
publishing this notice to solicit comment
on the proposed rule change from
interested persons.

I. Self-Regulatory Organization's
Statement of Terms of Substance of the

Proposed Rule Change

The following is the full text of a rule
change by the NASD relating to
modification of the facilities description
of the Small Order Execution System
(“SOES") for transactions in over-the-
counter (“OTC") securities approved by
the Commission in SR-NASD-84-26.
The rule change shall be effective for a
period of 90 days to permit
consideration by the Commission of
approval of the proposed modification
on a permanent basis which is thfz
subject of a separate rule filing. The tex!
of the rule change is:

The NASD has filed as a stated
policy, practice or interpretation, &
description of a new facility which has
been designed and developed by NASD
Market Services, Inc. ("NASD marke!
serviced") a subsidiary of the NASD.
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NASD Market Services has developed
SOES which is an order routing and
execulion system, specifically designed
to execute limited size orders [(initially
500 shares)} (currently 500 shares for
NASDAQ and 1,000 shares for
NASDAQ/NMS securities) in OTC
securities.

Remaining text is unchanged.

11. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
NASD included slatements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these
slalements may be examined at the
places specified in Item IV below. The
NASD has prepared summaries, set
forth in section (A), [B) and (C) below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The purpose of SOES is to improve
the efficiency of execution of
transactions in OTC securities through
the use of new data processing and
communications techniques. The entry
and execution of up to 1,000 shares in
NASDAQ/NMS issues is part of the
increased efficiency and capability of
the system,

The statutory basis for the
development and implementation of
SOES is found in section 11A(a)(1) (B)
and (C)(i), 15A(b)(6), and 17Afa)(1) (B)
and (C) of the Act. Section 11A(a)(1) (B)
and (C)(i) set forth the Congressional
goal for achieving more efficient and
effective market operations and the
economically efficient execution of
transactions through new data
processing and communications
techniques. Section 15A([b)(6) requires
that the rule of the NASD be designed
"o foster cooperation and coordiantion
with persons engaged in regulating,
clearing, settling, and processing
information with respect to, and
facilitating transactions in securities, to
remove impediments to and perfect the
mechanism of a free and open
market . . .* Section 17A(s)(1) (B) and
(C) sets forth the Congressional goal of
reducing costs involved in the clearance
and settlement process through data
processing and communications
mchmques. The NASD believes that the
modification to SOES will further these
ends by providing an enhanced
mechanism for the efficient and

economic execution and clearance of
transactions in OTC securities.

B. Self-Regulatory Organization's
Statement on Burden on Competition

SOES is a service to which
participants subscribe on & voluntary
basis and as such the NASD believes
that it imposes no burden on
competition. To the extent that any
burden on competition may be found to
exist, the NASD believes that the benefit
of increased efficiency of SOES will
outweigh any potential burden upon
competition and materially advance the
purposes to be served under the
foregoing sections of the Act. It is also
important to note that the transactional
size provided for in SOES comports with
transactional size in execution systems
operated or under the control of other
self-regulatory organizations.

C. Self-Regulatory Organization's
Statement on Comments on the
Propesed Rule Changes Received From
Members, Participants, or Others

Comments were neither solicited nor
received in connection with the
proposed modification to SOES.

111, Solicitation of Comments

Interested persons are invited to
submit written comments concerning the
foregoing. Persons submitting comments
should file six copies with [

Wheeler, Secretary, Securities and
Exchange Commission, 450 5th Street
NW., Washington, DC 20549. Copies of
the submission, and all related items
other than those that may be withheld
from the public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the principal office of the NASD, located
at 1735 K Street NW., Washington, DC
200086, All submissions should refer to
File No, SR-NASD-85-25 and should be
submitted by October 21, 1965,

IV. Approval

The Commission finds that the
proposed temparary rule change is
consistent with the requirements of the
Act and the rules and regulations
thereunder applicable to the NASD and,
in particular, the requirements of section
11A(8)(1)(B) end the rules and -
regulations thereunder.

The Commission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date of
publication of notice of filing thereof in
that accelerated approval and the
implementation of the modification to
SOES scheduled to occur on September
27, 1985, will benefit public investors by
providing morerapid and cost-effective
processing of transactions while

assuring that such transactions are
effected at the best quote available in
the market at any particular point in
time. The Commission recognizes that
the NASD has prepared its system for
implementation of the modification on
that date. The Commission also notes
that the issues involving SOES will be
noticed for public comment in a
permanent rule change filing and, as
discussed above, the Commission
believes that the benefits of approval of
this temporary rule change outweigh any
polential adverse effects to the
commentators or other market
participants during the short period of
the rule change's effectiveness.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.

Dated: September 19, 1985,
John Wheeter,
Secretary.
[FR Doc. 85-23147 Filed 9-26-85: 8:45 am]
BILLING CODE $010-01-M

[Release No. 34-22445; File No. SR-NYSE-
85-34]

Self-Regulatory Organizations; Filing
and Order Granting Accelerated
Approval of Proposed Rule Change by
New York Stock Exchange, Inc.,
Relating to the Capture and
Submission of Specified Audit Trail
Data

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s{b)(1), notice is hereby given
that on September @, 1985, the New York
Stock Exchange, Inc. filed with the
Securities and Exchange Commission
the proposed rule changes as desaribed
in Items I, I and HI below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
changes from interested persons.

1. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Changes

The proposed rule changes consist of
requirements in regard to the capture
and submision of specified audit trail
data to a clearing agency or the
Exchange.

I1. Self-Regulatory Organization's
Statement of the Purpose of and

Statutory Basis for, the Proposed Rule
Changes

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
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and basis for the proposed rule changes
end discussed any comments it received
on the proposed rule changes. The text
of these statements may be examined at
the places specified in Item IV below.

T he seli-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Changes

(1) Purpose

The purpose of the proposed rule
changes is to increase the accuracy and
completeness of the Exchange's Audit
Trail by:

(i) Requiring parties to round-lot
regular-way transactions effected on the
Exchange to submit specified audit trail
data to a Clearing Agency that has
ggrced to supply the Exchange with such

ata;

(i) Requiring parties to round-lot non-
regular way transactions effected on the
Exchange to submit specified audit trail
data to the Exchange;

(iii) Requiring executing brokers to
capture audit trail data at the point of
trade.

(iv) Providing that the Exchange may
impose fines under the expedited
procedures of Rule 476A in any case
where members and member
organizations do not comply with audit
trail requirements as to the capluring
and submission of all specified audit
trail data.’

The Genesis of the Audit Trail. The
New York Stock Exchange Audit Trail is
an automated surveillance tool that can
be immediately accessed via computer
terminals, which is used to rapidly
reconstruct trades in order to identify
rule violations and other intra and
intermarket trading abuses. The SEC
encouraged its development at least as
far back as ils 1963 Special Study of the
Securities Markets and later also
proposed to develop its own Market
Oversight Surveillance System (MOSS).

Aided by the development of
advanced computer systems technology,
the Exchange also accelerated its efforts
to develop its own audit trail system. It
also joined with the other securities
markets to form the Intermarket
Surveillance Group (ISG). The audit
trail's success so far, coupled with the

'The Exchange also requests an emendment 10 its
minor disciplinary rule violation plan pursuant to
Rule 19d-1{c) under the Securities Exchange Act of
1934. Sae Securities Exchange Act Release No.
22300 {August 8, 1985) 50 FR 32818 for the original
notice of this plan.

work of the ISG, have resulted in the
SEC’s conclusion of MOSS as
unnecessary.

The Audit Trail System. The audit
trail system was efficiently designed by
modifying Floor trade data collection
and comparison systems that were
already in place at the Exchange,
National Securities Clearing
Corporation (NSCC) and the member
firms. Audit trail data elements received
by a clearing agency for each trade from
the clearing member firms are combined
with other audit trail data elements and
submitted to the Securities Industry
Automation Corporaticn (SIAC). This
data is matched to the tape print with
corresponding audit trail data elements
that are captured on the Floor to
produce the audit trail. Audit trail data,
however, is automatically obtained for
orders processed by any one of the
Exchange's automated trading support
systems, which account for slightly more
than one-half of all Exchange trades.
This efficiently eliminates the need for
the system user to have audit trail data
in regard to his side of the trade sent to
a clearing agency. At present, Exchange
systems do not provide for
distinguishing whether the account for
which an order was executed was that
of a member or member organization or
of a non-member or non-member
organization, as called for in
subparagraph (9) of propused Rule
132.30. Until such time as Exchange
systems are programmed to provide this
information, the Exchange will not
require compliance with subparagraph
(9) as to systematized orders, unless in
the interim suitable alternative methods
of collecting this information are
identified and implemented.

The Need for an Audit Trail Rule. In
order to ensure that the audit trail is as
complete and accurate as possible, the
proposed audit trail rule is felt to be
necessary for two basic reasons.
Primarily, the proposed rule change
defines the audit trail data elements
necessary for submission to a clearing
agency and codifies the capture and
submission of each data element as an
Exchange rule. In appropriate cases
where tﬁesa requirements are not met,
the Exchange intends to take
appropriate disciplinary action,
including the imposition of fines under
the expedited procedures of Rule 476A.

Secondly, there are two types of
transactions, namely cross transactions
(i.e., transactions where & member is
representing both orders to buy and
orders to sell) and non-regular way
trades, for which audit trail data is not
currently gathered. Even though it is not
mandatory to do so, the majority of
regular way transactions are submitted

to a clearing agency for comparison
and/or settlement, with the exception of
cross transactions. Therefore, audit trail
data is not currently collected with
respect to trades which are not
submitted to a clearing agency, such as
cross transactions.

In addition, the Exchange also
believes that audit trail data should also
be collected for the small number of
non-regular way trades, which cannot
be accepted by clearing agencies.

Therefore, the proposed rule change
requires that all regular way trades
effected on the Exchange, including
crosses, be submitted to a clearing
agency that has agreed to supply the
Exchange with specified audit trail data.
However, it would not be required that
the clearing agency be used for the
comparison and/or settlement of these
trades. For non-regular way trades,
members and member firms would be
required to submit audit trail data to the
Exchange.

The impact of the proposed rule
change should not be significant for two
reasons. As most regular way trades,
which are the majority of trades
executed on this Exchange, are already
submitted to a clearing agency for
comparison and/or settlement with
audit trail data attached, no new
requirements would be imposed for
these trades. Secondly, the proposed
rule change will not impose any new
requirements that a clearing agency be
actually used for the comparison and/or
settlement of a trade, which may be
more costly for members and member
firms.,

The proposed audit trai! rule will
benefit members and member
organizations because audit trail
information is often of financial value to
them in assisting them to resolve
uncompared trades, is a factor in the
resolution of disputes between
interested parties to a trade and
provides a valuable information source
to respond to inquiries from members,
listed companies and public investors.
Mandatory submission of all required
audit trail data for all trades effected on
the Exchange should significantly
reduce “QTs" (questioned trades where
trade comparison elements are missing).
which are often costly and time-
consuming for members and member
organizations to resolve. :

Statutory Basis for the Proposed Rule
Changes. By imposing a requirement (0
help ensure that the audit trail is as
complete and accurate as possible, th:*.‘
proposed rule changes will better enabie
the Exchange's regulatory and
surveillance capabilities to keep pace
with the complexity of trading in today's
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sophisticated market environment, and
are expected to remove impediments to
and perfect the mechanism of a free and
open market and a national market
system, and this, in turn, will protect
investors and the public interest, as
called for in section 6(b)(5) of the Act.
The proposed rule changes meet other
requirements of section 6(b)(5) in that
they will help prevent fraudulent and
manipulative acts and practices,
promote just and equitable principles of
trade and foster cooperation and
coordination with persons engaged in
regulating, clearing, settling, processing
information with respect to, and
facilitating transactions in securities.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule changes will impose
any burden on competition.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Changes Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
propesed rule changes.

I11. Date of Effectiveness of the
Proposed Rule Changes and Timing for
Commission Action

The Exchange requests that the
proposed rule changes be given
accelerated effectiveness pursuant to
Section 19(b)(2) of the Act. The
Exchange believes that the proposed
rule changes will enhance its ability to
regulate and surveil trading in its markel
on & more comprehensive and timely
basis. In view of the proposal’s
significant anticipated benefits and the
fact that the Exchange is prepared to
implement the proposed rule changes as
soon as it receives approval to do so
from the Commission, the Exchange
requests that the Commission find good
cause to approve the proposed rule
changes on an accelerated basis.

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
exchange and in particular, the
requirements of section 6 and the rules
and regulations thereunder.

The Commission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date of
publication of notice of filing thereof, in
that the rule change is intended to
vnhanf:e existing audit trail procedures
and will place no additional burden on
member firms because the operational

aspects of the proposed rule change
have already been implemented.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW,,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule changes that are filed
with the Commission, and all written
communications relating to the proposed
rule changes between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 522, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street NW., Washington, DC,
Copies of such filing will also be
available for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions should refer to the file
number in the capiton above and should
be submitted by October 21, 1965,

1t is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above mentioned proposed rule change
be, and hereby is, approved.

For the Commission, by the Division of
Market Regulation pursuant to delegated
authority.

Dated: September 20, 1965,

Jobn Wheeler,

Secretary.

[FR Doc, 85-23148 Filed 9-26-85; 8:45 am|
BILLING CODE 8010-01-M

Self-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Philadelphia Stock Exchange,
Inc.

September 19, 1985,

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges in the following
security:

Americus Shareowner Service Corp.

Americus Trust for Exxon Shares

Units

Score Component

Prime Component (File No. 7-8609)
This security is listed and registered on
one or more other national securities

exchange and is reported in the
consolidated transaction reporting
system.

Interested persons are invited to
submit on or before October 10, 1985
written data, views and arguments
concerning the above-referenced
application. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities and Exchange Commission,
Washington, D.C. 20549. Following this
opportunity for hearing, the Commission
will approve the application if it finds,
based upon all the information available
to it, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent with the
maintenance of fair and orderly markets
and the protection of investors.

For the Commissicn, by the Division of
Market Regulation, pursuant to delegated
authority.

John Wheeler,

Secretary.

[FR Doc. 85-23151 Filed 9-26-85; 8:45 am|
BILLING CODE 8010-01-M

Seif-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Midwest Stock Exchange, Inc.

Seplember 19, 1985,

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12(f)(1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f~1 thereunder, for unlisted
trading privileges in the following
securities:

Eastern Air Lines, Inc.
Purchase 1 Common at $16.00
(Warrants A) {File No. 7-8610)
Eastern Air Lines, Inc.
Purchase 1 Common at $10.00
(Warrant) (File No. 7-8611)
Wickes Companies
Common Stock, $0.10 Par Value (File
No, 7-8612)
Occidental Petroleum Corporation
Purchase 1 share of Common at $24.00
(Warrants) (File No. 8613)
American Royalty Trust
Units (File No. 7-8614)
Willcox & Gibbs
Common Stock, $1.00 Par Value (File
No. 7-8615)
Knogo Corporation
Common Stock, $.01 Par Value {File
No. 7-8616)
General Development
Common Stock, $.01 Par Value (File
No. 7-8617)
Nord Resources Corporation
Common Stock, $.01 Par Value (File
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No. 7-8618) These securities are listed and National Highway Traffic Safety
Lomas Mortgage Corporation registered on one or more other national  Administration, Room 6115, 400 Seventh

Common Stock, $.01 Par Value (File
No. 7-8619)
Plains Petroleum Company
Common Stock, (File No. 7-8620)
Golden Nuggels
1988 Warrants (File No. 7-8621)
R.J. Reynolds Industries, Inc.
Series C.Cumulative Preferred Stock
(File No. 7-8622).

These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before October 10, 1985,
written dala, views and arguments
concerning the above-referenced
applications. Persons desiring to make
wrilten comments should file three
copies therefore with the Secretary of
the Securities and Exchange
Commission, Washington, D.C. 20549,
Following this opportunity for hearing,
the Commission will approve the
applications if it finds, based upon all
the information available to it, that the
exlensions of unlisted trading privileges
pursuant to such applications are
consistent with the maintenance of fair
and orderly markets and the protection
of investors.

For the Commission, by the Division of

Market Regulation. pursuant to delegated
authority.

John Wheeler,

Secretary.

[FR Doc. 85-23150 Piled 8-26-85; 8:45 am)
BILLING CODE 80 10-01-&

Self-Reguiatory Organizations;
Applications for Unlisted Trading

Privileges and of Opportunity for
Hearing; Midwest Stock Exchange, Inc

September 19, 1885,

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12{f){1)(B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges in the following
securities:

Americus Trust for Exxon Shares
10,000,000 Units of Fractional
Undivided Interest (File No. 7-8606)
Americus Trust for Exxon Shares
10,000,000 Prime Components of
Unites of Fractional Undivided
Interest (File No. 7-8807)
Americus Trust for Exxon Shares
10.000.000 Scores Components of
Units of Fractional Undivided
Interest [File No, 7-8608).

securities exchange and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before October 10, 1985,
wrilten data, views and arguments
concerning the above-referenced
applications. Persons desiring to make
written comments should file three
copies thereof with the Secretary of the
Securities Exchange Commission,
Washington, DC 20549, Pollowing this
opportunity for hearing, the Commission
will approve the applications if it finds,
based upon all the information available
to it, that the extensions of unlisted
trading privileges pursuant to such
applications are consistent with the
maintenance of fair and orderly markets
and the protection of investors.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

John Wheeler,

Secretary.
[FR Doc. 23148 Filed 9-26-85; 8:45 am)
BILLING CODE 9010-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

|Docket No. 85-13; Notice 1)

Preliminary Evaluation Report on the
Voluntary Tire Registration System,
Request for Public Comment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Request for comments.

SUMMARY: This notice announces the
publication by NHTSA of a Preliminary
Evaluation Repart concerning the
Voluntary Tire Registration System.
This preliminary staff report evalvates
whether the Voluntary Tire Registration
System increased the proportion of tires
which are registered, the extent to
which dealers and distributors have
encouraged first purchasers to register
their tires and the extent to which the
dealers and distributors followed the
registration procedures (48 CFR Part
574). The agency seeks public review
and comment on this preliminary
evaluation prior to making the
determinations required by the Naitonal
Traffic and Motor Vehicle Safety Act.
DATE: Comments must be received no
later than December 26, 1985.
ADDRESSES: Interested persons may
obtain a copy of the report free of
charge by conlacting Mr. Richard
Jordan, Office of Management Services,

Street, SW., Washington, DC 20590 (202-
426-0874). All comments should refer to
the docket and notice number of this
notice and be submitted to: Docket
Section, Room 5109, Nassif Building, 400
Seventh Street, SW,, Washington, DC
20590. [Docket hours, 8:00 a.m.—4:00 p.m.,
Monday through Friday.]

FOR FURTHER INFORMATION CONTACT:
Mr. Frank G. Ephraim, Director, Office
of Program Evaluation, Plans snd
Programs, National Highway Traffic
Safety Administration, Room 5208, 400
Seventh Street, SW., Washington, DC
20590 (202-426-1574).

SUPPLEMENTARY INFORMATION: The
Motor Vehicle Safety and Cost Savings
Authorization Act of 1982 (88 STAT
1619, Pub. L. 87-331) directed that
changes be made in how new tires are
registered. The Act removed the
requirement that independent tire
dealers register new tires for the
consumer (mandatory tire registration).
and instead directed the Secretary of
Transportation to issue a regulation
requiring the dealer to hand the
consumer a tire registration card which
the purchaser may complete and return
directly to the manufacturer of the tire.
This new procedure is called voluntary
tire registration (VTR).

The overriding concerns expressed by
the Congress were to:

¢ Improve the proportion of tires sold
which are registered to asure that the
manufacturers could reach the first
purcahser of the tire in the event of
recall; and

* Reduce the burdens placed on the
independent dealer. The Congress
specified that the mandatory
registration system was to remain in
effect for stores owned or controlled by
tire manufacturers.

The Act requires the Secretary to
evaluate the effect of VTR after two
years and to make a determination of
what changes to make in the system to
assure a high rate of registration.

When Congress passed the
Authorization Act, the data then
available showed that all original
equipment tires were properly
registered, but only 46.8 percent of the
replacement tires were registered. While
80 to 80 percent of the tires sold by the
company-owned stores were registered
only 20 percent of the tires sold by
independent dealerships were. These
data were submitted to the House
Committee by NHTSA and were based
on informal surveys of the domestic tir
manufacturers taken by NHTSA in 1973
1974 and 1979.
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The preliminary evaluation examined
whether voluntary registration increased
the proportion of tires which are
registered, the extent to which dealers
and distributors have encouraged first
purchasers to register their tires and the
extent to which the dealers and
distributors have followed registration
procedures. The data reviewed included:

* The tire recall history between 1978
and 1984.

* The percentage of tires which were
registered under both mandatory and
voluntary registration, for both the
independent dealers and distributors
now covered by VTR, and, as a
comparison group, for the company-
owned or controlled outlets still subject
to mandatory registration procedures.

* Attitudes and practices of
independent tire dealers and
distributors toward VTR.

¢ Consumer experience with
registration when purchasing tires,
including whether dealers mentioned
VTR or gave the consumer a tire
registration card.

The principal findings and tentative
conclusions of the preliminary report are
the following:

= Registration rates for tires sold by
independent dealers dropped from 18.1
percent under mandatory procedures to
10.8 percent after the Final Rule on the
voluntary registration system had been
adopted. There was no comparable
decline among company-owned outlets.

* The registration rates due to
voluntary registration may have
declined to as low as 8.4 percent
because many of the registrations were
due to a computer-assisted registration
system and to other dealers continuing
to use mandatory procedures.

* It was found that a sufficient
number of registration forms are
supplied to dealers and distributors by
brand name owners.

* There are no records of any
registrations for tires sold by over 70
percent of independent dealers (This
estimate is based on information from
only one manufacturer—but the largest

one). Many of the other dealers have
low registration rates.

* Tire purchasers want to be notified
by manufacturers in the event of tire
defects, but are under the
misapprehension that their independent
tire dealer is taking care of this for them.

NHTSA welcomes public review of
the preliminary evaluation report and
invites the public to submit comments.

It is requested but not required that 10
copies of comments be submitted.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a sell-
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Authority: 15 U.S.C, 1418; delegation of
authority at 49 CFR 1.50 and 501.8,

Issued on: September 24, 1985,

Adele Spielberger,

Associale Administrator for Plans ond Policy.
|FR Doc. 85-23060 Filed 9-26-85; 8:45 am]
BILLING CODE 4910-22-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains notices of meetings published
under the “"Government in the Sunshine
Act” (Pub. L. 84-409) 5 U.S.C. 552b(e)(3).

CONTENTS

Consumer Product Safety Commission 1,

Equal Employment Opportunity Com-

Federal Deposit Insurance Corpora-
tion

CONSUMER PRODUCT SAFETY
COMMISSION

TIME AND DATE: Commission Meeting,
Tuesday, October 1, 1985, 2:00 p.m.

LOCATION: Third Floor Hearing Room
1111, 18th Street, NW., Washington, DC,

sTATUS: Open to the public.

MATTERS TO BE CONSIDERED: Strong
Sensitizers—Staff and Panel
Representative.!

The staff will brief the Commission
concerning draft proposed definitions to
supplement the Federal Hazardous
Substances Act definition of “strong
sensitizer.”

For a Recorded Message Containing
the Latest Agenda Information. Call:
301-492~5709,

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
of the Secretary, 5401 Westbard Ave.,
Bethesda, Md. 20207, 301-492-6800.

Dated: September 25, 1985.

Sheldon D, Butts,

Deputy Secretary.

|FR Doc. 85-23282 Filed 9-25-85: 2:20 pm}
BILLING CODZ 8355-01-M

CONSUMER PRODUCT SAFETY
CONMMISSION

TIME AND DATE: Commission Meeting,
Wednesday. October 2, 1985, 9:30 a.m.

LOCATION: Room 4586, 5401 Westbard
Avenue, Bethesda, MD.

V In this matter the Commission decided to waive
its rules concerning outside participation in their
meetings and will permit the panel representative to
take part in the discussion.

STATUS: Open to the public.

MATTERS TO BE CONSIDERED: The
Commission will consider the Fiscal
Year 1987 Budget.

For a recorded message containing the

latest agenda information, call: 301-492-
570_9.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Oifice
of the Secretary, 5401 Westbard Ave.,
Bethesda, MD. 20207, 301-492-8800

Dated: September 25, 1085,

Sheldon D. Butts,

Deputy Secrelary.

|FR Doc. 85-23263 Filed 9-25-85; 2:20 pm|
BILLING CODE 6355-01-M

3

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

DATE AND TIME: 2:00 PM (Eastern Time),
Tuesday, October 8, 1985

PLACE: Clarence M. Mitchell, Jr.,
Conference Room No. 200-C on the 2nd
Floor of the Columbia Plaza Office
Building, 2401 “E” Street, NW.,
Washington, DC 20507.

STATUS: Part will be open to the public
and part will be closed to the public.

MATTERS TO BE CONSIDERED:
1. Announcement of Notation Vote(s).
2, A Report on Commission
Operations.

CLOSED: Litigation Authorization;
General Counsel Recommendstions.

Note.—Any matter not discussed or
concluded may be carried over to a later
meeting. (In addition to publishing notices on
EEOC Commission meetings in the Federal
Register, the Commission also provides a
recorded announcement & full week in
advance on future Commission sessions.
Please telephone (202) 634-0748 at all times
for information on these meetings).

CONTACT PERSON FOR MORE
INFORMATION: Cynthia C. Matthews,
Executive Officer, Executive Secretariat
at [202) 634-6748.

Dated: September 25, 1985.

Cynthia C. Matthows,
Executive Officer, Executive Secretarial.
This Notice Issued September 25, 1885,

[FR Doc. 85-23267 Filed 9-25-85; 3:23 pm|
BILLING CODE 6750-08

Federal Register
Vol. 50, No. 188

Fridoy. September 27, 1985

-

FEDERAL DEPOSIT INSURANCE
CORPORATION

Notice of Changes in Subject Matter
of Agency Meeting.

Purusant to the provisions of
subsection (e}{2) of the "Government in
the Sunshine Act” (5 U.S.C. 552b{e){2)).
notice is hereby given that at its open
meeting held at 2:00 p.m. on Monday,
September 23, 1985, the Corporation’s
Board of Directors determined, on
motion of Chairman William M. Isaac,
seconded by Mr. Michael A. Mancusi,
acting in the place and stead of Director
H. Joe Selby (Acting Comptroller of the
Currency), that Corporation business
required the withdrawal from the
agenda for consideration at the meeting,
on less than seven days' notice to the
public, of the following matter:

Application of Metropolitan Bank St.
Paul, St. Paul, Minnesota, an insured
State nonmember bank, for consent lo
purchase the assets of and assume the
liability to pay deposits made in Metro
Thrift Company, Inc., St. Paul,
Minnesota, a non-FDIC-insured
institution,

The Board further determined. on
motion of Chairman William M. Isaac,
seconded by Mr. Michael A. Mancusi,
acling in the place and stead of Directo
H. Joe Selby (Acting Comptroller of the
Currency), that Corporation business
required the addition to the agenda for
consideration at this meeting, on less
than seven days' notice to the public, of
the following matter:

Application of Bank of Dodge County,
Chester, Georgia, an insured State
nonmember bank, for consent to merge.
under its charter and title, with Colony
Interim, Inc., Fitzgerald, Georgia. in
organization,

By the same majority vote, the Board
further determined that no earlier notice
of these changes in the subject matter of
the meeting was practicable.

Dated: September 24, 1985.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary,

[FR Doc. 85-23243 Filed 9-25-85; 12:51 pm|
BILLING CODE 6714-01-M

5

FEDERAL DEPOSIT INSURANCE
CORPORATION

Notice of Changes in Subject Matter
of Agency Meeting.
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Pursuant to the provisions of
subsection (e)(2) of the “"Government in
the Sunshine Act” (5 U.S.C. 552b{e)(2)).
notice is hereby given that at its closed
meeting held al 2:30 p.m. on Monday,
September 23, 1985, the Corporation’s
Board of Directors determined, on
motion of Chairman William M., Isaac,
seconded by Mr. Michael A. Mancusi,
acting in the place and stead of Director
H. Joe Selby (Acting Comptroller of the
Currency), that Corporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days’ notice to the public, of
the following matters:

Application of Standard Chartered
Bank, London, England, for Federal
deposit insurance of deposils received
at and recorded for the accounts of its
branch located at 900 Fourth Avenue,
Suite 1515, Seattle, Washington.

Application of Bank of China, Beijing.
People's Republic of China, for Federal
deposit insurance of deposits received
at and recorded for the accounts of its
branch to be located at 42-44 East
Broadway, New York, New York.

The Board further determined, by the
same majority vote, that no earlier
notice of these changes in the subject
matter of the meeting was practicable;
tht the public interest did not require
consideration of the matters in a
meeling open to public abservation: and
that the matters could be considered in
a closed meeting by authority of
subsections (c)(8), (¢)(8), and [c)(Q)(A)(ii)
of the “Government in the Sunshine
Act” {5 U.S.C. 552b(c)(6). {c)(8), and
(cH{@I(A)ii).

Dated: Septembur 24, 1085,

Federal Deposit Insurance Carporation

Hoyle L. Robinson,

Executive Secretary.

[FR Doc. 85-23244 Filed 9-25-85; 12:51 pm|
SILUNG CODE 6714-01-M

6
FEDERAL RESERVE SYSTEM

“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 50 FR 38243,
September 20, 1985,

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10:00 a.m., Wednesday,
September 25, 1985.

CHANGES IN THE MEETING: One of the
items announced for inclusion at this
meeting was consideration of any
agenda items carried forward from a
previous meeting; the following such
closed item({s) was added:

Federal Reserve Bank and Branch
director appointments. (This item was
originally announced for a closed
meeting on September 16, 1985.)

CONTACT PERSON FOR MORE

INFORMATION: Mr. Joseph R. Coyne,

Assistant to the Board; (202) 452-3204.
Dated: September 25, 1985,

James McAfee,

Associate Secretary of the Board.

|FR Doc. 85-23269 Filed 9-25-85; 3:39 pm|

BILLING CODE §210-01-M

7

NATIONAL CREDIT UNION
ADMINISTRATION

TIME AND DATE: 9:30 a.m., Wednesday,
October 2, 1985.

PLACE: 1776 G Street, NW., Washington,
DC, Filene Board Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Administrative Action under
Section 206 of the Federal Credit Union
Act. Closed pursuant to exemptions (8)
and (9)(A)(ii).

2. Reports to the Board. Closed
pursuant to exemptions (8) and

() A)(i1).

3. Personnel Actions. Closed pursnant
to exemptions (2) and (6).
FOR MORE INFORMATION CONTACT:
Rosemary Brady, Secretary of the Board,
Telephone (202) 357-1100.
Rosemary Brady,
Secretary of the Board.
[FR Doc. 85-23246 Filed 8-25-85; 1:20 pm|
BILLING CODE 7538-01-M

PACIFIC NORTHWEST ELECTRIC POWER
AND CONSERVATION PLANNING COUNCIL

AcTION: Addition of item to meeting
agenda.

DATE OF MEETING: September 18-19,
1985.

PLACE: Council offices, Suite 1100, 850
SW Broadway, Portland, Oregon.

SUMMARY: The Government in the
Sunshine Act, 5 U.S.C. 552b, requires
Federal Register notice whenever an
agency adds an item to its meeting
agenda after the meeting has been
publicly announced. At its September
18, 1985 meeting in Portland, Oregon, the
Northwest Power Planning Council
voled unanimously to add
"Consideration of Model Conservation
Standards Rulemaking” to the agenda
for its September 19, 1985 meeting. The
Council also found that Council
business required the addition and that
no earlier announcement of the addition
was possible.

CONTACT PERSON FOR MORE
INFORMATION: Ms. Bess Atkins, [503)
222-5161, 1-800-222-3355 (toll-free in
Idaho, Montana and Washington) or 1-
800-452-2324 (toli-free in Oregon).

Rich Applegate,

Executive Assistant.

[FR Doc. 85-23222 Filed 9-25-85; 10:18 am|
BILLING CODE 0000-00-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 796, 797, and 798

FRL 2896~1
{OPTS~46014)

Toxic Substances Control Act Test
Guidelines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule introduces Parls
790, 797, and 798 wnich consist of Toxic
Substances Control Act (TSCA) test
guidelines. These guidelines were
previously prepared for publication by
EPA. Elsewhere in this issue of the
Federal Register certain test guidelines,
which have been published as
Orgenization for Economic Cooperation
and Development (OECD) Guidelines for
the Testing of Chemicals are also
codified as additional TSCA test
guidelines.

EFFECTIVE DATE: Effective on September
27, 1985.

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office (TS-799), Oifice of
Toxic Substances, Rm. E-543, 401 M SL.,
SW., Washington, D.C. 20480. Toll free:
{800-424-9065). In Washington, D.C.:
(654-1404), Outside the USA: (Operator-
202-554-1404),

SUPPLEMENTARY INFORMATION: This
final rule codifies TSCA test guidelines
which were previously prepared for
publication by EPA. Elsewhere in this
issue of the Federal Register, certain test
guidelines which have been published
hy OECD are also codified as TSCA test
guidelines.

Section 4(b}{1) of the Toxic
Substances Control Act (TSCA)
specifies that test rules shall include
standards for the developmen! of test
data. This action codifies guidelines
which may be used to establish test
standards in future TSCA section 4 test
rules.

These guidelines. which are now
introduced into Parts 796 (chemical
fate), 797 (environmental effects), and
798 (health effects) of 40 CFR, have been
previously published or prepared for
publication by EPA. These guidelines
present generally formulated procedures
for laboratory testing of an effect or
characteristic deemed important for the
evaluation of health and environmental
hazards of a chemical. The TSCA
guidelines have been rigorously peer
reviewed prior to publication. Most of
these guidelines have also been offered

for public comment (44 FR 27334, May 9.
1979: 44 FR 44054, July 26, 1978; 45 FR
75753, November 21, 1980; 47 FR 13013,
March 26, 1982). The Agency reviews
and updates its TSCA test guidelines
once a year according to the process
described in the Federal Register of
September 22, 1982 (47 FR 41857).

The Agency had originally planned to
incorporate by reference the pertinent
‘TSCA guidelines into the chemical
specific test rules. However; under the
provisions of 1 CFR Part 51, material
generated by a particular government
agency is not usually acceptable for
incorporation by reference unless the
material meels certain criteria set forth
in 1 CFR 51.7 {(a) and (b). Because the
Director of the Federal Register has
rejected the OTS request for permission
to incorporate by reference the TSCA
guidelines, the Agency finds it necessary
to codify these guidelines into the Code
of Federal Regulations with no
substantive changes. This codification
will make chemical-specific rules under
Part 799 more usable and
understandable. It is expecled that
modification of existing guidelines and
addition of new guidelines will occur
later as the state-of-the-art evolves or
the need for them warrants. Elsewhere
in this issue of the Federal Register
certain OECD guidelines are also
codified into the TSCA test guidelines.

Codification of these guidelines does
not impose any regulatory obligation on
any person who may be subject to a
TSCA section 4 test rule. Specific
guidelines will not become mandatory
test standards until they are
promulgated as such in individual
section 4 rulemakings. When
promulgated in such test rules, the
pertinent TSCA guidelines will become
test standards for only that particular
section 4 rule and will not serve as
generic lest stundards. EPA may
propose modifications to the various
guidelines as they are utilized for
chemical-specific test rules. In each
chemical-specific rule, the proposed lest
standards and eny modifications will be
subject to public comment.

List of Subjects in 40 CFR Parls 796, 797,
and 798

Testing, Environmental protection,
Chemical fale, Environmental effects,
Health effects, Chemicals.

Dated: September 23, 1985,

John A. Moore
Assistant Administralor for Pesticides and
Toxic Substences.

Therefore, 40 CFR Chapterlis
amended by adding new Parts 796, 797,
and 798 to read as follows:

PART 796—CHEMICAL FATE TESTING
GUIDELINES

Subpart A—|Reserved]
Subpart B—Physical and Chemical
Properties =

Sec.

796,1550 Partition Coelficient (n-Oclino)/
Waler),

796.1570 Partition Coefficient (n-Octunol/
Water)-Estimation by Liquid
Chromatography:

7961720 Octanol/Water Partition
Coufficient, Generator Column Meathod

796.1840 Water Solubility.

7961860 Water Solubility (Cenerator
Column Method).

796.1950 Vapor Pressure.

Subpart C—Transport Processes

796.2700 Soil Thin Layer Chromatography

796.2750 Sediment and Soil Adsorption
Isotherm.

Subpart D—Transformation Processes

796.3100 Anaerobic Aquatic Biodegradation

790.3140 Anaerobic Biodegradability of
organic chemicals.

790,3500 Hydrolysis as a function of pH o
25 °C:

796.3700 Photolysis in Aqueous Solution in
Sunlight.

7863780 Laboratory Delermination of the
Direct Photolysis Reaction Quantum
Yield in Aqueous Solution and Sunlight
Photolysis.

7963800 Gas Phase Absorption Spacira and
Photolysis.

Authority: 15 U.S.C. 2603.

Subpart A—{Reserved)

Subpart B—Physical and Chemical
Properties

§ 796.1550 Partition Coefficient (n-
Octanol/Water).

(@) Introduction—{1) Background an
purpase.(i) Bioconcentration, the
accumulation of a substance in living
tissues or other organic maltter as a
result of net chemical uptske from the
medium (e.g., waler), is a factor in
determining the movement of a chemical
in the environment and the potential
effects of the chemical on biota,
Hydrophobic chemicals that are present
in the aqueous environment af subtoxic
concentrations may accumulate to loxi
levels once inside organisms,
presumably through diffusion into
nonpolar cell components, where they
accumulate because of their greater
solubility. Further movement of the
substance in living tissues may ocour 45
a result of ingestion of lower trophi:
level organisms, i.e., food chain efiects

(ii) The tendency of an organic
chemical to bioconcentrate in living
cells can be inferred from the value of
the octanol /water partition coefficient
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Keow (Neely et al. 1974) under paragraph
(d)(5) of this section. Chemicals with K.
less than 10 will not significantly
partition into, or tend to accumulate in,
living cells. Chemicals with K, greater
than 10® will tend to accumulate.
Chemicals that exist in the environment
at subtoxic levels may bioconcentrate to
toxic levels once inside organisms.

(i) This test guideline describes a
detailed and commonly used procedure
for determining the octanol/water
partition coefficient of organic
chemicals.

(2) Definitions and units. (i) The
octanol/water partition coefficient (K,.)
is defined as the equilibrium ratio of the
molar concentrations of a chemical in n-
octanol and water, in dilute solution.
K« is & constant for a given chemical at
a given temperature. Since K, is the
ratio of two molar concentrations, it is &
dimensionless quantity. Sometimes K.,
is reported as log 10 K. The
mathematical statement of K, is:

Equation 1

where C is the molar concentration of
the solute in n-octanol and water at
equilibrium at a given temperature.

(i} The distribution law applies only
to individual molecular species in
soiution. If a molecule dissociates or
associates in octanol and water, than
equation 1 under paragraph (a){2)(i) of
this section must be modified. In
general, if a represents the fraction of
the total solute that is dissociated or
associated, assuming that either
assoclation or dissociation occurs in
each solvent, then

Eguation 2

1176w ) Ca
(1~ Cunter) C-nn

Kow =

since (1—a) gives the fraction of
unchanged molecules in each phase, For
the special case where no association
takes place in octanol, equation 2
reduces to

Equation 8

f1 ~Custes) Conter

where a water represents the fraction of
the total solute that has dissociated in
waler.

(3) Principle of the test method. The
conventional method for determining the
oclanol/water partition coefficient is
carried out by distributing a chemical
between n-octanol and water in a vessel
at constant temperature and measuring
the concentration in the two liquid
phases after equilibration (e.g., Fujita et
al, 1964 under paragraph (d}(2) of this
section; Hansch and Anderson 1967
under paragraph (d)(3) of this section;
Leo et al. 1971 under paragraph (d)(4) of
this section; Chiou et al. 1977 under
paragraph (d)(1) of this section).

(4) Applicability and specificity. The
test guideline is designed to determine
the octanol/water partition coefficient
of solid or liquid organic chemicals in
the range 10 to 10% For chemicals whose
values lie outside this range, K, should
be characterized as less than 10 or
greater than 10¢ with no further
quantification.

(b) Test procedures—({1) Test
conditions—{i) Special laboratory
eguipment. (A) A thermostatic bath,
chamber, or room with a shaker and
temperature control as specified in
Temperature Control below,

[B) An ultracentrifuge with
temperature control as specified in
Temperature Control below.

(C) Stainless steel or glass centrifuge
tubes with sealable caps. Special glass
centrifuge tubes can be vsed up to
approximately 12,000 G and stainless
steel tubes can be used at high G values.

(D} A mechanical shaker.

(E) A pH meter capable of resolving
differences of 0.1 pH unit or less.

(if) Temperature control. It is
recommended that the temperature of
the water bath, or chamber, or room,
and the ultracentrifuge be controlled to
(25:£1) *C.

(ii1) Solvents. It is extremely important
that n-octanol, purified as described in
paragraph {b)(2)(i)(A) of this section and
distilled or reagent grade water, i.e.,
ASTM Type Il water or an equivalent
grade, be used. ASTM Type Il water is
described in ASTM D1183-77, “Standard
Specification for Reagent Water."
ASTM D1193-77 is available for
inspection at the Office of the Federal
Register, Rm. 8401, 1100 L St., NW,,
Washington, DC. This incorporation by
reference was approved by the Director
of the Office of the Federal Register.
This material is incorporated as it exists
on the date of approval and a notice of
any change in this material will be
published in the Federal Register.
Copies of the incorporated material may
be obtained from the Document Control
Officer (TS-793), Office of Toxic

Substances, EPA, Rm. 107, 401 M St.,
SW., Washington, DC 20460, and from
the American Society for Testing and
Materials (ASTM), 1916 Race Street,
Philadelphia, PA 19103.

(iv) Concentration of solute. It is
extremely important that all
experiments be carried out at solute
concentration C<0.01M (Molar) in
octanol and water and well below the
solubility in either phase,

(v) Equilibration time, In general, 1
hour of gentle agitation is sufficient to
reach equilibrium. For surfactants, at
least 16 hours is required to reach
equilibrium.

{vi) Octanol/water volume ratio. It is
recommended that the ratio of the
volumes of the two liquids be adjusted
as appropriate for the relative solubility
of the chemical in octanol and water, By
adjusting the volumes, concentration
errors (resulting from analytical errors)
are minimized and errors resulting from
dividing large numbers by small
numbers are kept to 8 minimum.

(vii) Chemical analysis of the octanol
and water phases. In determining the
Kow value for any given solute, it is
important that both the octanol and
water phases be analyzed for the
chemical. An analytical method should
be selected that is most applicable to
the analysis of the specific chemical.
Chromatographic methods are
preferable because of their compound
specificity in analyzing the parent
chemical without interference from
impurities, Whenever practicable, the
chosen analytical method should have a
precision with +5 percent

(viti) Emulsification and
ultracentrifugation. It is important that
gentle shaking be used to minimize the
formation of emulsions.
Ultracentrifugation is necessary to
separate troublesome emulsions and to
separate the octanol and water phases.
Therefore, it is very important that
ultracentrifugation be carried out at 25
*C for 20 minutes in a temperature
controlled ultracentrifuge. The
acceleration (G) value required to break
the emulsion and to achieve complete
separation of the octanol and water
phases can be determined by trial-and-
error experimentation.

(ix) Equilibration vessel. (A) If
feasible, equilibration should be carried
out in a centrifuge tube (stainl