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Presidential Documents

Title 3—

The President

R Doc. s5-10854
Filed ¢-30-85; 313 pm)

Blling code 31985-01-M

Proclamation 5334 of April 30, 1985

Helsinki Human Rights Day, 1985

By the President of the United States of America

A Proclamation

May 7, 1985, marks the opening session in Ottawa of the Human Rights
Experts Meeting of the Conference on Security and Cooperation in Europe.
This meeting is mandated to deal with questions concerning the record of all
35 CSCE states in protecting human rights and fundamental freedoms, in all
their aspects, as embodied in the Final Act. This is the first CSCE meeting that
has ever been devoted exclusively to human rights issues. It visibly manifests
the success of joint U.S.-West European efforts to utilize CSCE as a major
forum for discussions on human rights.

The United States delegation will work tirelessly to achieve meaningful results
at this assembly, which discusses an issue of great concern to this Nation,

Human rights and fundamental freedoms lie at the heart of the commitments
made in the Helsinki Accords of 1975 and in the Madrid Concluding Document
of 1983. These documents set forth a clear code of conduct, not only for
relations among sovereign states, but also for relations between states and
their citizens. They hold out a beacon of hope for those in the East who seek a
freer, more just, and more secure life. We and the other Atlantic democracies
will not waver in our efforts 1o see that these commitments are someday fully
honored in all of Europe.

Let us as Americans look once again to our commitment to implement fully the
human rights and humanitarian provisions of the Helsinki Accords, because
these freedoms are fundamental to our way of life. Let us pledge ourselves
once again to do everything in our power so that all men and women may
enjoy them in peace. In doing so, we call on all 35 CSCE states to dedicate
themselves to upholding these humane principles.

The Congress, by Senate Joint Resolution 15, has designated May 7, 1985, as
“Helsinki Human Rights Day" and authorized and requested the President to
issue a proclamation reasserting our commitment to the Helsinki Accords.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim May 7, 1985, as Helsinki Human Rights Day and
call upon all Americans to observe this day with appropriate observances that
reflect our continuing dedication to full implementation of the commitment to
human rights and fundamental freedoms made in the Helsinki Accords.

IN WITNESS WHEREOF, I have hereunto set my hand this thirtieth day of
April, in the year of our Lord nineteen hundred and eighty-five, and of the
Independence of the United States of America the two hundred and ninth.

@M()\W







Federal Register / Vol. 50, No. 85 / Thursday, May 2. 1985 / Presidential Documents 18629

PR Dw

¥

L

lod

#5-10878

5-1-85 1048 am)

2 oode 3195-1-M

Presidential Documents

Executive Order 12513 of May 1, 1985

Prohibiting Trade and Certain Other Transactions Involving
Nicaragua

By the authority vested in me as President by the Constitution and laws of the
United States of America, including the International Emergency Economic
Powers Act (50 U.S.C. 1701 et seq.), the National Emergencies Act (50 U.S.C.
1801 et seq.), chapter 12 of Title 50 of the United States Code (50 U.S.C. 191 &t
seq.). and section 301 of Title 3 of the United States Code,

I, RONALD REAGAN, President of the United States of America, find that the
policies and actions of the Government of Nicaragua constitute an unusual
and extraordinary threat to the national security and foreign policy of the
United States and hereby declare a national emergency to deal with that
threat.

I hereby prohibit all imports into the United States of goods and services of
Nicaraguan origin; all exports from the United States of goods to or destined
for Nicaragua, except those destined for the organized democratic resistance,
and transactions relating thereto.

I hereby prohibit Nicaraguan air carriers from engaging in air transportation to
or from points in the United States, and transactions relating thereto.

In addition, I hereby prohibit vessels of Nicaraguan registry from entering into
United States ports, and transactions relating thereto.

The Secretary of the Treasury is delegated and authorized to employ all
powers granted to me by the International Emergency Economic Powers Act
to carry out the purposes of this Order.

The prohibitions set forth in this Order shall be effective as of 12:01 a.m.,
Eastern Daylight Time, May 7, 1985, and shall be transmitted to the Congress
and published in the Federal Register.

@Mw

THE WHITE HOUSE,
May 1, 1985.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFR Part 989

Raisins Produced From Grapes Grown
in California; Suspension of Certain
Provisions for Zante Currant Raisins

AGENCY: Agricultural Marketing Service,
USDA.

AcTioN: Final rule.

sumMARY: This final rule suspends a
sentence in § 989.67(j) of the marketing
order for raisins produced from grapes
grown in California. That sentence deals
with the pricing of reserve raisins

offered to handlers for free use.
Suspension of that sentence would

4pply only to 1984 crop reserve Zante
Currants so that the value of handlers'
1963 crop free tonnage inventory of

those raising can be adjusted downward
closer to current world price levels,
thereby aiding in the marketing of those
supplies. The proposal was
recommended by the Raisin
Administrative Committee, which works
with USDA in administering that
marketing order.

EFFECTIVE DATE: April 26, 1985.

F_OR FURTHER INFORMATION CONTACT:
Frank M. Grasberger, Acting Chief,
Specialty Crops Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, DC 20250, (202) 447-5053.
SUPPLEMENTARY INFORMATION: This
fx‘n.:,l rule has been reviewed under
USDA guidelines implementing
Executive Order 12291 and Secretary's
Memorandum No, 1512-1 and has been
classified a “non-major” rule under
triteria contained therein,

William T. Manley, Deputy
.‘\d"ll'misn’u'ﬂh Agricultural Marketing
Service, has certified that this action
Will have an impact on a substantial
fumber of small entities. The net

proceeds to equity holders resulting
from the sale of reserve Zante Currant
raisins under the Raisin Adminisirative
Committee’s proposal will be reduced to
a point well below the cost of producing
raisins. To the extent that such entities
are equity holders in the reserve pool,
this impact will be proportional to the
size of their equities therein. However, it
is recognized that the effects of this
action on individual entities will vary
depending on their financial conditions,
but the impac! is not expected to be
significant. In the long-term, the benefits
of becoming more competitive under
current marketing conditions should
outweigh any adverse short-term impact
and result in benefits to both small and
large entities. The domestic inventory
adjustment to be accomplished through
this action will permit an overall price
reduction for Zante Currant-raisins,
enabling the industry to compete more
effectively with lower-priced foreign-
produced Zante Currants, and to more
aggressively market raisins generally so
as 1o maintain and expand existing
domestic markets and develop new
markets. With respect to small
businesses that are not reisin producers
or handlers, the impact of this action is
difficult to quantify but is not expected
to be significant. To the extent there is
an effect on such individuals, it is likely
to be positive as a result of increased
marketing of raisins at reduced prices.

It is found that good cause exists for
not postponing the effective date of this
action until 30 days after publication in
the Federal Register (5 1.S.C. 553).
Raisin packers have been conducting
their marketing operations since last
October on the premise that the value of
the 1983 crop Zante Currant raisins
carried into the 1984 season would be
averaged down to the 1984 negotiated
free tonnage price, and no useful
purpose would be served by delaying
the effective date of this action.

This final rule would suspend for
Zante Currant raisins, through July 31,
1985, the penultimate sentence in
§ 989.67(j) of the marketing agreement
and Order No. 989, both as amended (7
CFR Part 989), regulating the handling of
raisins produced from grapes grown in
California. The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
That sentence provides that: “However,
such raisins shall not be sold at a price

below that which the commitlee
concludes reflects the average price
received by producers for free tonnage
of the same varietal type purchased by
handlers during the current crop year up
to the time of any offer for sale of
reserve tonnage by the committee, to
which shall be added the costs to the
equity holders incurred by the
committee on accoun! of receiving,
inspecting, storing, fumigating, insuring,
and holding of said raisins, and
including costs of taxes and interest:
Provided, That where the outlook for the
next crop year or other factors have
caused a downward trend in the prices
received by producers for free tonnage
raisins or in the prices received by
handlers for free tonnage packed raisins,
reserve lonnage may be sold to handlers
at the currently prevailing or the
approximate computed field price for
free tonnage raisins, as determined by
the committee.”

Notice of this action was published in
the Federal Register on March 6, 1985
(50 FR 8037). Interested persons were
invited to submit written comments by
April 5, 1985. Three comments strongly
in favor of the proposal were received.

On June 27, 1984, the Department
issued a document suspending the
penultimate sentence of § 989.67(j)
through July 31, 1986, to help reduce the
value of handlers’ 1983 crop free
tonnage inventory of all raisin varietal
types having reserve pools to permit
more aggressive marketing and product
movement and to help the industry
become price competitive with foreign-
produced raisins. That suspension was
published in the Federal Register on
June 29, 1984 (49 FR 26708).

Subsequent to that action, a group of
raisin producers filed suit in the Federal
district court for the Eastern District of
California (Raisin Producers for Fair
Marketing, et al. vs John R. Block, et al.),
to enjoin the implementation of that

_suspension and necessary price
adjustments. On July 31, 1984, Judge

Price denied the request for injunctive
relief insofar as it applied to 1983 crop
reserve raisins but issued an order
enjoining the suspension for the 1984
and subsequen! crop year reserves until
the Secretary has complied with the
applicable provisions of the Agricultural
Marketing Agreement Act of 1937, the
Administrative Procedure Act, the
Regulatory Flexibility Act, or until
further order of the district court. The
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decision of the court prevented the
industry from making price adjustments
in the value of 1983 crop Zante Currant
free tonnage inventory because no
reserve was established for that varietal
type during the 1983 crop year and
because the suspension of the
penultimate sentence of § 989.67(j) was
blocked with respect to 19684 and later
Crop year reserves.

A reserve is in effect for 1984 crop
Zante Currant raisins and is available to
offset the price of a portion of the higher
valued 1983 crop inventory carried into
the 1984 season (held in inventory on
July 31, 1984} by the California raisin
industry. That inventory totalling 2,551
natural condition tons was valued
(producers’ price) at $1,150 per ton while
the 1984 producer price for the free
tonnage portion of the 1984 crop is just
over half that amount al $625 per ton.
The plan would allow the Committee to
sell to handlers one ton of 1984 crop
reserve Zante Currant raising at $100 per
ton for each ton of 1983 crop Zante
Currant raisins, valued at $1,150,
effectively revaluing those raisins at
$625, and making them competitive with
free tonnage from the 1984 crop.

Deliveries of Zante Currant raisins to
date this season are in excess of 2,900
tons. The carryin from the 1883 crop
coupled with the 1984 production
represent more than a two-year supply
of Zante Currant raisins. Free tonnage
shipments last year of Zante Currant
raisins totalled about 2,262 packed tons
and the most recent three-year average
shipments was 2,311 tons.

In the absence of this action, open
price contracting between producers
and packers on 1964 crop Zante Currant
deliveries was a possibility because of
the excess supplies and the inflated
value of the 1983 crop inventory. After
the Committee's recommendation,
packers did not use open price
contracting but agreed instead in
negotiations with the Raisin Bargaining
Association to the aforementioned $625
per ton price,and have been conducting
their marketing operations on the
premise thal the value of the 1983 crop
Zante Currant raisins carried into the
1984 season would be averaged down to
the 1984 negotiated free tonnage price.

In recommending this action. the
Committee recognized that producers
would be selling reserve Zante Currani
raisins at a price well below production
costs. However, the devaluation of the
inventory would bring the prices of
Zante Currant raisins in line with
current marketing conditions and
parallel the price adjustments already
made on other California raisins using
1983 erop reserves.

One commenter recommended the
establishment of a 1985 crop Zante
Currant reserve pool because there are
only 524 tons of 1984 crop reserve pool
Zante Currant raisins available to
devalue the 2,551 tons of 1983 crop
Zante Currant raisins carried into the
1984-85 season. The commenter
indicated that this is a must, otherwise
packers will sustain great financial
losses. The Department cannot
implement this recommendation,
because it is not possible to foresee the
1985 crop and marketing conditions for
Zante Currant raisins at this time and
whether there will be a reserve for
Zante Currants in 1985,

Therefore, after consideration of all
relevant matter presented, including that
in the notice, the information and
recommendation submitted by RAC, the
comments, and other information, it is
determined that (1) there has beena *
change of economic or marketing
conditions so as to warrant sale of
Zante Currant reserve raisins lo
handlers to provide them with raisins to
sell as free tonnage, pursuant to
§ 989.67(j), and (2) under the conditions
presently existing in the raisin industry,
the penultimate sentence in § 989.67(j)
does not now tend to effectuate the
declared policy of the act and is hereby
suspended with regard to Zante Currant
raisins pursuant to § 989.91(b). However,
such suspension shall continue only
through July 31, 1985, at which time it
shall terminate and the suspended
sentence will become operative again
beginning August 1, 1985.

List of Subjects in 7 CFR Part 989

Marketing agreements and orders,
Grapes, Raisins, and California.

PART 989—{ AMENDED]

The authority citation for Part 89
continues to read as follow:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 US.C. 601-674.

§989.67 [Amended)

Therefore, the penultimate sentence in
§ 989.67(j) is hereby suspended for
Zante Currant raisins through July 31,
1985.

Dated: April 26, 1985.
Karen Darling,

Acting Assistant Secretary, Marketing and
Inspection Service.

[FR Doc. 85-10639 Filed 5-1-85; 8:45 am)
BILLING COOE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 166
[Docket No. 85-018]

Swine Health Protection Provisions

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule.

summARY: This document removes
Louisiana from the list of States that
have primary enforcement responsibility
under the Swine Health Protection Act
{the Act). This action is taken pursuan!
to a reques! from Louisiana. The
intended effect of this action is to help
ensure that certain requirements for the
feeding of garbage to swine under the
Act are enforced in Louisiana and
thereby help prevent the dissemination
of certain swine diseases. :

This document also removes
Arkansas from the list of States that do
not have primary enforcement
responsibility under the Act, but, under
cooperative agreements with APHIS,
issue licenses to persons desiring to
operale a treatment facility for garbage
that is to be treated and fed to swine.
Arkansas no longer issues such licenses
With this change APHIS is now the
entity that issues licenses for facilities
eligible to be licensed in Arkansas.
Therefore, the removal of Arkansas fron
the list of such States is necessary to
inform interested persons that Arkansas
no longer issues such licenses.

DATES: Effective date is May 2, 1985.
Written comments must be received on
or before July 1, 1985.

ADDRESSES: Written comments should
be submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
APHIS, USDA, Room 728, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, Written
comments may be inspected at Room
728 of the Federal Building between 8
a.m. and 4:30 p.m., Monday through
Firday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. John L, Williams, Special Diseases
Staff, VS, APHIS, USDA. Room 820,
Federal Building, 6505 Belcrest Road.
Hyattsville, MD 20782, 301-436-8487.

SUPPLEMENTARY INFORMATION:
Background

The “"Swine Health Protection
Provisions" regulations {contained in 9
CFR Part 166 and referred to below as
the Federal regulations) were
established pursuant to the Swine
Health Protection Act (set forthin7
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U.5.C. 3801 et seq. and referred to below
us the Act). These authorities contain
provisions regulating the treatment of
garbage to be fed to swine and the
feeding thereof in order to prevent the
intraduction into and dissemination in
the United States of certain diseases of
swine. The Acl, except for authority for
certain emergency actions, provides that
the provisions of the Act and Federal
regulations are to be enforced only in
States that do not have primary
enforcement responsibility under the
Acl.

Lovisiana

The Act provides that a State shall
have the primary enforcement
responsibility for violations of laws and
regulations relating to the treatment of
garbage to be fed to swine and the
feeding thereof during any period for
which the Secretary of Agriculture
determines that (1) such State has
adopted adequate laws and regulations
regulating the treatment of garbage to be
fed to swine and the feeding thereof
which meel the minimum standards of
the Act and-the regulations promulgated
thereunder, (2) such State has adopted
and is implementing effective
enforcement procedures, and (3) such
State keeps records and makes reports
25 the Secretary may require.

Prior to the effective date of this
document, Louisiana was listed in
§166.14(c) of the regulations as a State
having primary enforcement
responsibility under the Act. Pursuant to
arequest from Louisiana and putsuant
lo the requirements of section 10{a) of
the Act, this document removes
Lovisiana from the list of States that
have primary enforcement responsibility
snder the Act. Therefore, the provisions
of the Act and the Federal regulations
ire now being enforced in Louisiana,

Also, it should be noted that the
leeding of garbage to swine is prohibited
by the laws of Louisiana. Therefare, in
iccordance with section 13 of the Act
and § 166.2(c) of the Federal regulations,
Federal licenses will not be issued for
the feeding of garbage to swine in
Louisiana,

Arkansas

Pursuant to autharity in‘the Act,
APHIS enters into cooperative
ireements with some States that do not
%iave primary enforcement responsibility
under the Act to allow such States to
sue licenses to persons desiring to
UYperate a treatment facility for garbage
at is to be treated and fed to swine.
Prior to the effective date of this
tocument, Arkansas was included in the
list of States in § 166.14(d) which issue
“uch licenses under cooperative

agreements with APHIS, but do not have
primary enforcement responsibility
under the Acl. Arkansas no longer
issues such licenses. Therefore, this
document removes Arkansas from the
list of States that issue such licenses
under cooperative agreements with
APHIS but do not have primary
enforcement responsibility under the
Act. With this change APHIS is the
entity that issues such licenses for
facilities eligible to be licensed in
Arkansas,

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and has
been determined to be not a major rule.
Based on information compiled by the
Department, it has been determined that
this rule will not have a significant
effect on the economy; will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not cause significant adverse effects on
competition, employm@nt, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markels.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

The amendments made by this
document will not cause significant
changes in requirements for affected
persons.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Emergency Aclion

Dr. John K. Atwell, Deputy
Administrator of the Animal and Plant
Health Inspection Service for Veterinary
Services, has determined that an
emergency situation exists which
warrants publication of this interim rule
without prior opportunity for public
comment. Immediate action is
warranted in order to help ensure that
certain requirements for the feeding of
garbage to swine under the Act are
enforced in Louisiana and thereby help
prevent the dissemination of certain
swine diseases, and lo inform interested
persons that Arkansas no longer issues
licenses to persons desiring to operate a
treatment facility for garage thal is to be
treated and fed to swine.

Further, pursuant to the
administrative procedure provisions in §
U.S.C. 533, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracticable, unnecessary, and
contrary to the public interest, and good
cause is found for making this interim
rule effective less than 30 days after
publication of this document in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document. A document discussing
comments received and any
amendments required will be published
in the Federal Register,

List of Subjects in 9 CFR Part 166

African swine fever, Animal diseases,
Foot-and-Mouth disease, Hog cholera,
Hogs, Garbage, Swine vesicular disease,
Vesicular exanthema of swine.

PART 166—SWINE HEALTH
PROTECTION

Accordingly, 9 CFR Part 166 is
amended as follows:

1. The authority for 9 CFR Part 166 is
revised to read: f

Authority: 7 U.S.C. 3802, 3803, 3804, 3808,
3809, 36811; 7 CFR 2.17, 2.51, and 371.2(d).

2. Paragraph (c) and (d) of § 166.14 are
revised to read as follows:

§ 166.14 State status,

(¢) The following States have primary
enforcement responsibilities under the
Act: Alabama, Arizona, California,
Colorado, Delaware, Florida, Georgia,
Hawaii, Idaho, lllinois, Indiana, lowa.
Kansas, Kentucky, Maryland, Michigan,
Mississippi, Missouri, Montana,
Nebraska, Nevada, New Jersey, New
York. North Dakota, Ohio, Oklahoma,
Oregon, Pennsylvania, South Carolina,
South Dakota, Tennessee, Texas, Utah,
Virginia, West Virginia, and Wisconsin,

{d) The following States issue licenses
under cooperative agreements with the
Anima! and Plant Health Inspection
Service, USDA. but do not have primary
enforcement responsibility under the
Act: Alaska, Minnesota, Washington,
and Puerto Rico.

Done at Washington, D.C., this 26th day of
April 1985.
J.K. Atwell,
Deputy Administrotor, Veterinary Services.
|FR Doc. 85-10638 Filed 5-1-85; 8:45 am)
BILLING CODE 3410-34-M
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AFRICAN DEVELOPMENT List of Subjects in 22 CFR Part 1503 § 1503.2 Description,
FOUNDATION The official seal of the African

22 CFR Part 1503

Official Seal

AGENCY: African Development
Foundation,

ACTION: Final rule.

SUMMARY: The Alrican Development
Foundation proposes to adoplt an official
seal. The African Development
Foundation Act states thal the
Foundation may adopt a seal which
shall be judicially noticed. The purpose
of this rule is to adopt such a seal.
EFFECTIVE DATE: June 3, 1985.

FOR FURTHER INFORMATION CONTACT:
Paul Magid, General Counsel, [(202) 654~
9853,

Seals and insignia.
Accordingly, Part 1503 is added to 22
CFR Chapter XV 1o read as follows:

PART 1503—OFFICIAL SEAL

Sot

1503.1  Authority.

1503.2 Description.

1500.3 Custody and authorization to affix.
Authorily: Pub. L. 95-53J, 94 Stat, 5131 (22

U.S.C. 290h 4(2){3))

§ 1503.1 Authority.

Pursuant to section 506()(3) of Pub. L.
96-533, the Alrican Development
Foundation official seal and design
thereof, which accompanies and is made
part of this documenl, is hereby
adopted, approved, and judicially
noticed.

Development Foundation is described us
follows:

(a) Forming an ouler circle is a ring of
type in dark blue capital letters spelling
the words "AFRICAN DEVELOPMEN'|
FOUNDATION—UNITED STATES O}
AMERICA:"

(b) Within that circle is an inner circl
with the stylized letters ADF in dark
blue superimposed on a light grey
background.

{c) The official sesl of the Alfricun
Development Foundation when
reproduced in black and white and when
embossed, is as it appears below.
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$1503.3 Custody and suthorization to
atfix.

() The seal is the official emblem of
the African Development Foundation
und its use is therefore permitled only as
provided in this part.

(b) The seal shall be kept in the
cestody of the General Counsel, or any
other person he authorizes, and should
be uffixed by him, the Chairman of the
Bourd of Directors, or the President of
the African Development Foundation to
suthenticate records of the Foundation
ind for other official purposes. The
General Counsel may redelegate and
authorize redelegation of this authority.

(c) The President of the Alfrican
Development Foundation shall designate
ind prescribe by internal writlen
delegation and policies the use of the
seul for other publication and display
purposes and those Foundation officials
authorized to affix the seal for these
purposes.,

(d) Use by any person or organization
outside of the Foundation may be made
anly with the Foundation’s prior written
spproval. Such request must be made in
writing to.the Generatl Counsel.

Dated: April 25, 1965,

Leonard H. Robinson, Jr.,

President; African Development Eaundation,
[FR Do, 86-10699 Filed §-1-85; 8:45 am]
BLUING CODE 8117-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Parts 110.and 165

(CGD 85-029]

Authority Citation, Update

AGeNCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY; This rule revises the authority
titation for Parts 110 and 165 of Title 33,
Code of Federal Regulations (CFR) to
wnform to recently adopted Federal
Register standards. Due to later
cdification, reorganization or revision,
e statutes which authorize the
fegulations in these parts are not readily
located by reference to the United

j}-;u-» Code sections currently cited.
ihis rule amends the authority citations
"o provide a direct reference to the
section(s) of the current United States
U.u!v where the statules are set out. In
“Cdition, the authorily citations provide
relerence to regulations delegaling
S.m,rrmrinl authority to the

Commundant and further delegations to

Commaunders of Coast Guard Districts
and Captains of the Port (COTPs).

EFFECTIVE DATE: May 2, 1985,

FOR FURTHER INFORMATION CONTACT:
LT Dave Shippert, Office of Chief
Counsel, U.S, Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, D.C. 20593. Telephone {202)
426-1534.

SUPPLEMENTARY INFORMATION: This
final rule was not preceded by a notice
of proposed rulemaking and it is being
made effective in less than 30 days. This
rule merely updates the authority
citations for 33 CFR Parts 110 and 165 to
reflect the current location of statutory
authority within the United States Code
and to reference the relevant
delegations of authority. Therefore,
notice and comment are unnecessary in
accord with 5 U.S.C. 553(b)(B). This rule
will benefit the public by providing more
direct references to statutory authority
as found in the United States Code.
Therefore, the Coast Guard has
determined that good cause exists to
make this rule effective in less than 30
days after publication in the Federal
Register in accord with 5 US.C.
553{d)(3).

Regulatory Evaluation

This rule is considered to be non-
major under Executive Order 12291 and
non-significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this rule
is expected to be so minimal that further
evaluation is unnecessary. This rule
merely updates the citation to statutory
and regulatory authority for regulations
within 33 CFR Part 110 and 165 to
facilitate public review.

List of Subjects in 33 CFR Parts 110 and
165

Anchorage grounds, harbors, Marine
safety, Nuvigation (water), Security
measures, Vessels, Waterways.

In consideration of the foregoing, the
Coast Guard is amending Parts 110 and
165 of Title 33, Code of Federal
Regulations as follows:

PART 110—|AMENDED]

(1) The authority citation for Part 110
is revised to read as set forth below and
the authority citations following the
sections in Part 110 are removed.

Authority: 33 US.C. 471, 2030, 2035 und
2071; 46 CFR 1.46 und 33 CFR 1.05-1(g).

PART 165—| AMENDED|

(2) The authority citation for Part 165
is revised to read as set forth below and

the authority citations following the
sections in Part 165 are removed.
Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 und 33 CFR 1.05-1(g),
6.04-1, 6.04-6 and 100.5
Dated: April 25, 1985,
R. L. Brown,

Captain, U.S. Coast Guard, Acting Chisf,
Office of Marine Environmenl and Systems.

[FR Doc. 85-10675 Filed 5-1-85; 8:45 am]
BILUNG CODE 4910-14-M

33 CFR Part 117
(CGD 85-030)

Authority Citation, Update

AGENCY: Coast Guard, DOT
ACTION: Final rule.

SUMMARY: This rule revises the authority
citation for Part 117 of Title 33, Code of
Federal Regulations (CFR) to conform to
recently adopted Federal Register
standards. This rule amends the
authority citation to provide a direct
reference to the section(s) of the current
United States Code where the stalutes
are set oul, In addition, the authority
citation provides reference to
regulations delegating secretarial
authority 1o the Commandant and
further delegations to Commanders of
Coast Guard Districts,

EFFECTIVE DATE: May 2, 1985,

FOR FURTHER INFORMATION CONTACT:

Lt Dave Shippert, Office of Chief
Counsel, U.S. Coast Guard
Headquarters, 2100 Second Sireet SW,,
Washington, DC 20593. Telephone (202)
426-1534.

SUPPLEMENTARY INFORMATION: This
final rule was not preceded by a notice
of proposed rulemaking and it is being
made effective in less than 30 days. This
rule merely updates the authority
citation for 33 CFR Part 117 to reflect the
current location of statutory authority
within the United States Code and to
reference the relevant delegations of
authority. Therefore, notice and
comment are unnecessary in accord
with 5§ U.S.C. 553(b)(B). This rule will
benefit the public by providing a more
direct reference to statutory authority as
found in the United States Code.
Therefore, the Coast Guard has
determined that good cause exists to
make this rule effective in less than 30
days after publication in the Federal
Register in accord with 5 U.S.C.
553(d)(3).

Regulatory Evaluation

This rule is considered to be non-
maujar under Executive Order 12291 and
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non-significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this rule
is expected to be so minimal that further
evaluation is unnecessary. This rule
merely updates the citation to statutory
and regulatory authority for regulations
within 33 CFR Part 117 to facilitate
public review.

List of Subjects in 33 CFR Part 117
Bridges.

PART 117—{AMENDED]

In consideration of the foregoing, the
Coast Guard is amending Part 117 of
Title 33, Code of Federal Regulations as
follows:

The authority citation for Part 117 is
revised to read as set forth below.

Authority: 33 U.S.C. 409; 49 CFR 1.48 and 33
CFR 1.05-1(g).

Dated: April 24, 1985,

H.H. Kothe,

Coptoin, U.S. Coost Guard, Acting Chief,
Office of Navigation.

{FR Doc, 85-10676 Filed 5-1-85; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Parts 181 and 183
ICGD 83-012]

Certification, Safe Loading and
Flotation Standards; Correction and
Clarification

AGENCY: Coast Guard, DOT.

ACTION: Final rule: correction and
clarification.

summMARY: The purpose of this document
is lo clarify the final rule on
miscellaneous amendments to the
cerlification, safe loading and flotation
standards that appeared on page 39327
in the Federal Register of Friday,
October 5, 1984 [49 FR 39327). Since the
effective date of the final rule, the Coast
Guard has received questions regarding
interptetation of §§ 183.39 and 183.41 of
the Safe Loading Standard, This
document corrects these sections to
clarify the Coast Guard's intent and
eliminate possible confusion.
ADDRESSES: Comments should be
submitted to Commandant (G-CMC/44),
(CCD 83-012), U.S. Coast Cuard,
Washington, D.C. 20593.

FOR FURTHER INFORMATION CONTACT:
Mr. Alston Colihan, Office of Bosting,
Public, and Consumer Affairs (G-BBS/
43), U.S. Coast Guard Headquarters,
2100 Second Street, SW,, Washington,

D.C. 20593 (202) 426-1065, between 8 am
and 4 pm Monday through Friday,
except holidays.

SUPPLEMENTARY INFORMATION: As
originally written, sections 183.39 and
183.41 prescribed the method for
determining the maximum persons
capacity of inboard, inboard/outdrive
and outboard powered boats subject to
the Safe Loading Standard. The
maximum persons capacity could not
exceed the lesser value obtained by
performing two different tests,

Amendments were proposed lo
§§ 183.39(a)(2) and 183.41(a)(2) that
would remove the applicability of one of
the tests, the dry stability test, to
inboard, inboard-outdrive and outboard
boats with @ maximum persons capacity
550 pounds or more. The words, “the
lesser of", were deleted because they
were thought to be surplus. No
comments were received on the
proposal and the final rule was
published.

Questions brought to the attention of
the Coast Guard since the effective date
of the final rule, indicate that the present
wording appears to allow manufacturers
of boats rating a maximum persons
capacity of less than 550 pounds to
calculate the maximum persons capacity
by either one of the two test methods.
The Coast Guard wants to make it clear
that this was not the intention. The
maximum persons capacity for these
boats still must not exceed the lesser
value obtained after performing both
tests. Therefore, this document does not
change the intent of the final rule.

The following corrections are made in
FR Doc. 84-26365 appesaring on page
39328 in the issue of October 5, 1984;

§ 183.39 [Corrected]

1. On page 39328, in the first column,
in the seventh line, after the word,
“exceed" and before the colon, by
adding the words, “the lesser of".

§ 183.41 [Corrected]

2. On page 39328, in the second
column, in the third line, after the word,
“exceed"” and before the colon, by
adding the words, "the lesser of",

(46 U.S.C. 4302; 49 CFR 1.48(n){(1))

Dated: April 29, 1985.

A.D. Breed,

Commaodore, U.S. Coast Guard. Chief, Office
of Boating, Public, and Consumers Affairs.
[FR Doc. 85-10683 Filed 5-1-85; 8:45 am)
BILLING CODE 4310-14-M

ENVIRONMENTAL PROTECTION
AGENCY .

40 CFR Part 60
[A-2-FRL-2829-1)

Standards of Performance for New
Stationary Sources Delegation of
Authority to the Commonweaith of
Puerto Rico

AGENCY: Environmental Protection
Agency.

AcTiON: Notice of delegations of
authority.

SUMMARY: This notice announces the
delegation of authority by the
Environmental Protection Agency to the
Commonwealth of Puerto Rico to
implement and enforce additional
source categories of the Standards of
Performance for New Stationary
Sources (NSPS). This delegation was
requested by the Puerto Rico
Environmental Quality Board (EQB).
NSPS are air pollution control
requirements set under the Clean Air
Act. NSPS are applicable to certain
categories of new air pollution sources.

EFFECTIVE DATE: This action was
effective March 11, 1985.

FOR FURTHER INFORMATION CONTACT:
Francis W. Giaccone, Chief, Air
Compliance Branch Air and Waste
Management Division, Region II Office,
26 Federal Plaza, New York, New York
10278 (212) 264-9627.

SUPPLEMENTARY INFORMATION: Section
111(c) of the Clean Air Act directs the
Administrator of the Environmental
Protection Agency (EPA) to delegate
EPA’s authorily to implement and
enforce Standards of Performance for
New Stationary Sources (NSPS) to any
state which has submitted adequate
procedures. Nevertheless, the
Administrator still retains concurren!
authority to enforce the standards
following delegation of authority to a
state.

On February 20, 1985 EPA offered to
the EQB delegation of four applicable
NSPS categories and revisions and
amendments to existing NSPS and
NESHAPS promulgated between July 1,
1984 and December 31, 1984, in
accordance with with the EPA/EQB
delegation agreement date July 20, 1983.
EQB accepted delegation of these
additional NSPS and revisions and
amendments to existing NSPS and
NESHAPS in a letter dated March 7,
1985 from the Chairman of the EQB to
the Regional Administrator, Region Il
The following provides a complete
listing of NSPS delegated to the EQB.




Federal Register / Vol. 50, No. 85 |/ Thursday, May 2, 1985 / Rules and Regulations

18637

Ihe new categories being delegated by
wday's action are identified with an
ssterisk (*). All revisions and
amendments to the existing NSPS and
NESHAPS from January 1, 1964 to June
30, 1984 are included here by reference.

NSPS Delegation

D Fossil-Fuel Fired Steam Generators
{or Which Construction commenced
After August 17, 1971 (Steam
Generators and Lignite Fired Steam
Generators)

Da  Electric Utility Steam Generating
Units for Which Construction
Commerced After September 18,
1978

E Incinerators

¥ Portland Cement Plants

G Nitric Acid Plants

H Sulfuric Acid Plants

I Asphalt Concrete Plants

| Petroleum Refineries—{Process Gas
Combustion, Catalytic
Regenerators)

| Petroleum Refineries:(Sulfur
Recovery)

K Storage Vessels for Petroleum
Liquids Constructed After June 11,
1973 prior to May 19, 1978.

Ka Storage Vessels for Petroleum
Liquids Constructed After May 18,
1978

L Secondary Lead Smelters

M Secondary Brass and Bronze Ingot
Production Plants

N Iron and Steel Plants

0 Sewage Treatment Plants

P Primary Copper Smelters

Q Primary Zinc Smelters

R Primary Lead Smelters

S Primary Aluminum Reduetion Plants

T Phosphate Fertilizer Industry: Wet
Process Phosphoric Acid Plants

U Phosphate Fertilizer Industry:
Superphosphoric Acid Plants

V Phosphate Fertilizer Industry:
Diammonium Phosphate Plants

W Phosphate Fertilizer Industry: Triple
Superphosphate Plants

X Phosphate Fertilizer Industry:
Granular Triple Superphosphate

~ Slorage Facilities ;

Y Coal Preparation Plints

Z Ferroalloy Production Facilities

AA - Steel Plants: Electric Arc Furnaces
Constructed after 10/21/74 and
prior 1o 8/17/83

\Aa  Steel Plants: Electric Arc
Furnaces and Argon-Oxygen
Decarburization Vessels
Constructed after 8/17/83

UB - Kraft Pulp Mills

CC Glass Manufacturing Plants

DD Grain Elevators

EE  Surface Coating of Metal Furniture

GG Stationary Gas Turbines

HH  Lime Plants

L Metallic Mineral Processing

QQ . Graphic Art Industry Publication
Rotogravure Printing

RR Pressure Sensitive Tape and Label

Surface Coating Operations

Industrial Surface Coating: Large

Appliances

*TT Metal Coil Surface Coating

UU  Asphalt Processing and Asphalt
Roofing Manufacture

VV Equipment Leaks of Volatile
Organic Compounds in Synthetic
Organic Chemical Manufacturing
Industry

WW Beverage Can Surface Coating
Industry

XX Bulk Gasoline Terminals

FFF Flexible Vinyl and Urethane
Coating and Printing

GGG  Equipment Leaks of VOC in
Petroleum Refineries

HHH Synthetic Fiber Production
Facilities

* 1)1} Standards of Performance for
Petroleum Dry Cleaners

EPA's Findings

EPA's determination of approvabhility
of delegations is based on the Agency’s
review of the Puerto Rico Public Policy
Environmental Act, Law No. 9 of 1970,
12 LP.R.A. Sec. 1121, et seq. and on the
Puerto Rico Regulation for the Control of
Atmospheric Pollution. Based on thal
review, EPA determined that such
delegation is appropriate and so notified
the Chairman of the EQB, in a letter
dated July 20, 1983. This letter identified
the conditions under which delegation
would be approved. EQB subsequently
accepted delegation of the additional
categories in a letter dated March 7,
1985, Copies of all correspondence and
EPA's delegation letter are available for
public inspection in the Office of the Air
Compliance Branch at the
Environmental Protection Agency,
Region 11 Office, 26 Federal Plaza, New
York, New York 10278,

Consequences of EPA’s Action

Effective March 11, 1985, all
correspondence. reports and
notifications required by the delegated
NSPS should be submitted to the Offices
of the Puerto Rico Environmental
Quality Board located at P.O. Box 11488,
Santurce, Puerto Rico, 00910. Attention:
Air Quality Area Director,

The Office of Management and Budge!
has exempted this action from the
requirements of section 3 of Executive
Order 12991,

This Notice is issued under the
authority of section 111 of the Clean Air
Act, as amended (42 U.S.C. Section
7411).

* 8§

Dated: April 17, 1985.
Chrislopher Dagget,
Regional Administrator,
|FR Doc. 85-10811 Filed 5-1-85; 8:45 am]
BILLING CODE €550-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 63, 76, and 78
(MM Docket 84-1296 FCC 85-179]

Implementation of the Provisions of
the Cable Communications Policy Act
of 1984

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This Report and Order
proposes changes in the Commission's
rules and regulations. This action is
necessitated by the passage of the Cable
Communications Policy Act of 1984
which sels a national cable
communications policy. This action is
intended to revise our rules and
regulations to conform with the Cable
Communications Policy Act of 1984.
EFFECTIVE DATE: April 28, 1985

FOR FURTHER INFORMATION CONTACT:
Bruce A. Franca. Mass Media Bureau,
(202) 632-8302. >
SUPPLEMENTARY INFORMATION:

List of Subjects
47 CFR Part 1

Administrative practice and
procedure.

47 CFR Part 63

Communications common carriers.
47 CFR Part 76

Cable television.
47 CFR Part 78

Cable television.

Report and Order (Proceeding
Terminated)

In the matter of amendment of Parts 1, 63,
and 76 of the Commissien’s Rules to
implement the provisions of the Cable
Communications Policy Act of 1984, MM
Docket No, 84-1288; FCC 85-179,

Adopted: April 11, 1985,

Released: April 19, 1985,

By the Commission: Commissioner Rivera
not participating.

Introduction

1. By this action, the Commission
amends its rules 1o implement certain
provisions of the Cable Communications
Policy Act of 1984. This action
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establishes rules and regulations for

cable systems in the areas of ownership..

channel usage. franchise requirements
and pole attachments. In addition, it
establishes regulations and guidelines
gaverning the regulation of basic cable
service rates by franchising authorities.

Background

2. On October 30, 1984, the Cable
Communications Policy Act of 1984
(Cable Act) was signed into law.! This
legislation amends the Communications
Act 0f 1934, as amended, by adding a
new Title VI, entitled “Cable
Communications.”* The intent of the
Cable Act is to establish a national
policy that encourages the growth and
development of cable television services
and assures that cable systems are
responsive to the needs and interests of
the local communities they serve.?

3. On December 4, 1984, the
Commission adopted a Notice of
Proposed Rule Making [Notice) in the
above-captioned proceeding.*In this
Notice, the Commission proposed to
amend its rules to implement certain
provisions of the Cable Act.%In
particular, the Notice proposed, inter
alia: (1) Definitions for the terms cable
operator, cable service, and cable
system: (2) procedures whereby an
aggrieved party may petition the
Commission for a ruling or file a
complaint concerning commetgial
channel uccess; (3) rule changes
regarding common carrier ownership of
cable systems in their rural service
areas; (4) criteria for determining
whether a cable system is subject to
effective competition; (5) standards for
regulation of basic cable service rates
by a franchising authority in those
instances where a cable system is not
subject to effective competition: and (6)
modification of our rules concerning
state regulation of pole attachments to
reflect new language contained in the
Cable Act.

4. One hundred and forty {140) parties
filed comments and sixty-three [63)
parties filed replies in response to the

' Cable Commurications Pollcy Act uf 1883, Pub,
L. 05-548, section 1 &7 seq. 08 Sial, 2779 (1984)

The Cahle Act also umends certain other
pravisions of the Communications Act of 18054, as
amended. For example. the Cable Act also smends
section 223(c) of the Communications Act of 1934, an
amended, by adding a new paragraph (c)13)

! See House Committen on Energy and Commerce,
H.R, Rep. No, 534, a8th Cong., 2nd Sess. (1084)
(herninafter House Report).

' Soe Notice of Proposed Rule Making in MM
Docket No. 84-1290. 49 FR 38765 [1984).

*The Commission also recontly initlated o
separate rulo making proceeding regording the equal
emplayment opportunity provisions of the Cable

Pro) Py yp

Act, See Notice af Proposed Rule Moking, MM
Docket No. 85-61, FCC 85-102 adopted March 1.
1045

Notice. A list of all parties is contained
in Appendix A. The Commission was
required by the Cable Act to complete
this rule making within 180 days of
enactment.

Discussion
Section 602—Definitions

5. Section 602 of the Cable Act defines
a number of fundamental terms. In the
Notice, we proposed to amend our rules
to adopt the definitions of cable
operator, cable service, and cable
system contained in the Cable Act. In
proposing these changes, we noted that
there are differences between the new
definitions and the definitions presently
in our rules and that these differences
may affect the manner in which we
currently regulate certain segments of
the cable industry. Comments were
sought on the proposed definitions of
these terms. Each of these terms is
discussed below.

6. Cable Operator. The term “cable
operator” is defined in paragraph (4) of
section B02 of the Cable Act as follows:

any person or group of persons (A) who
pravides cable service over a cable system
and directly or through one or more affiliates
owns a significant interest in such cable
system. or [B) whao otherwise controls or s
responsible for, through any arrangement, the
management and operation of such # cable
system.

The term “affiliate” when used in
relation to any person, means another
person who owns or controls, is owned
or controlled by, or is under common
ownership or control with, such
person.® A “significant interest" for the
purposes of this definition means a
cognizable interest as provided in the
Commission’s rules for attributing
interests in broadcast, cable television’
and newspaper properties.”

7. Several parties submitted comments
on the proposed cable operator
definition. Comments filed by the law
firm of Hogan & Hartson on behalf of
various cable operators and state cable
associations (Hogan & Hartson] state
that the proposed definition, if read
broadly, could include not only the local
entity providing cable service to the
community but also entities associated
with the cable entity, This could include
companies with management contracts
to run the cable system, even if those
companies have no ownership interests,
and any person with a “cognizable
interest” in the cable system, even if
those persons do not participate in the
management of the system. Hogan &

*See Section 802{1) of the Cable Act.
'See 47 CFR 733555, 73.3615 and 76.50), See a/s0
House Report at 41

Hartson suggests that the Commission
“should clarify the definition by limiting
it lo a single cable operator per cable
system.” Tele-Communications, Inc.
(TCI) believes that the Commission
should clarify the use of the term
“affiliate” to indicate that it is not being
used in its common communications
sense but rather is used to describe a
purely legal relationship. In this regard,
TCI believes that the Commission's
present rules are more reflective of

‘congressional intent.

8. The New York Telephone Company
and the New England Telephone and
Telegraph Company [NYNEX), while
supporting the Commission’s proposal,
believes that more specificity is needed.
NYNEX is concerned that the definition
may give rise to uncertainty concerning
the ability of the telephone companies to
construct, sell or lease a cable system.
NYNEX requests that the definition be
amended to specify that “controls or is
responsible for'” pertains to provision of
cable services, not facilities, Similar
views are expressed by Pacific Bell and
Nevada Bell (Pacific) in its commen!s
and by the Ameritech Operating
Companies (Ameritech) in its reply
comments. Both Pacific and Ameritech
propose that language be added to the
proposed definition to affect this
change.* BellSouth Corporation
(BellSouth), on behalf of its operating
telephone companies, supports the
Commission's proposed adoption of the
language contained in section 602(4) of
the Cable Act. Similarly, Southwestern
Bell Telephone Company (Southwestem
Bell) supports the definition but suggests
the Commission add language to clarify
the meaning of “significant interest.”
The Communications Workers of
America (CWA), in its comments,
suggests that the definition be amended
to include either “cable television
system operator or cable operator” to
ensure consistency with the statute.

9. After review of the comments and
replies, we believe that our original
proposal is generally appropriate.
However, in order to ensure
completeness and consistency with the
statute, we will also amend our rules to
include definitions of the terms: affiliate
persons; and significant interest. With
regard to limiting the definition to

* Pacilic proposes that the definition be amened
1o state that it “does not include a person or grovp
of persons who provides cable distribution facilitied
for channel service to cable systems.” Amenitech
proposes the adoption of the language suggestcd Y
Pacific or the following language:

This definition shall not include a person or
groups of persons who lease or manage local
distribution systems for the delivery of cable
services by third partios,
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include only a single cable operator per
cable system, we feel that the definition
of a cable operator is intentionally

broad and that a cable system may have
more than one operator. Acgording to
the definition. any person who

“provides cable service” and “owns a
significant interest” in a cable system
either directly or through a subsidiary or
affiliated company would be a cable
operator. In addition, anyone who
controls or is responsible for the
‘management and operation” of a cable
system would also come under the
definition of a cable operator and may
also be subject to sanctions for
violations of the provisions of the Cable
Act,” On the other hand, mere

ownership of facilities used by a cable
system would not be sufficient to qualify
an entity as a cable operator.
Accordingly, telephone companies that
merely construct or lease cable system
facilities are not cable operators under
the Cable Act.

10. Cable Service. Section 602(5) of
the Cable Act defines the term “cable
service™ as follows:

(A) The one-way transmission lo
subscribers of (i) video programming, or
(i) other programming service, and

(B} Subscriber interaction, if any,
which is required for the selection of
such video programming or other
programming service,

The Commission's rules do not contain a
definition of cable service or the terms
“video programming” or “other
programming service” which are
included in this definition, " In the
Notice, we proposed to include only the
definition of the term cable service in
our rules.

11. Mos! parties commenting on this
matter favor the addition of the
definition of cable service to the
Commission’s rules.!! Several parties,

"However, we will generally proceed agalnst the
nehisee who is o matter of record with us,

The torms “video programming” and “other
irogramming service™ are defined in sections
W21 and 602(10), respectively, of the Cable Act
18 (ollows;

Ihe torm “vidpo progromming” means
Programening provided by, or gencrally considered
wuble (o programming provided by, a
'“levinion brondcast station:

Mhe teem “other programming service™ means
Information that a cable operator makes nvailable
10 all subscribers generally,

These patties include Ameritech, Anchorage
I 'rphone Utility, BellSouth, CWA, the City of New
York (NYC}, the Department of Justice (DOJ), GTE
Services Corp. (GTE)}, the National
1”‘ communications and Information
Administration (NTIA), NYNEX. Pacific,
Seuthwestern Hell und the Gonnecticut Department
of Publie Utitity Control {Connectiout PUC).

{

however, comment that the proposed
definition of cable service is incomplete
and potentially confusing without also
defining the terms “video programming”
and “other program services” contained
in the Cable Act. A number of parties
suggest that the definition of cable
service is meant to delineate the
boundary between such services and
services for which common carrier
regulation could potentially be
imposed.** In this regard, Southwestern
Bell suggests a more precise definition
of cable service in order to differentiate
more clearly between cable services and
telephone common carrier services.
Several telephone interests, such as
BellSouth and GTE, believe that our
rules should state that the provision of
non-video programming by a telephone
company is a permissible activity under
the Cable Act.

12, DOJ requests that the Commission
clarify the definition of the term video
programming contained in the Cable
Act. DOJ recommends that the
Commission indicate that programming
“comparable” to that provided by a
television broadcast station includes
satellite-delivered, advertiser-supported
programming networks such as ESPN,
commercial-free TV programming such
as HBO, and pay-per-view services
which are not generally provided by
broadcast television stations.

13. The National Cable Television
Association, Inc. and the Community
Antenna Television Association
(NCTA/CATA), on the other hand,
sugges! that the Commission need not
define the term cable service in the
rules, because the term does not
generally appear elsewhere in the
Commission's rules and inclusion of the
term is inappropriate given the
unresolved preemption issues related to
two-way services provided by cable
systems. NCTA/CATA maintains that
such inclusion might suggest that the
Commission had decided that any
services “other than those meeling the
Cable Act’s defintition of ‘cable service’
could be regulated as common carrier
services * * *." In its reply comments,

""For example, Anchorage Telophone Utility
stutes (n its reply comments that Congress included
the definition of cable service “to differentiate
between cable services exempled from ¢
carrier regalation and all other non-cable
communications services which can be provided
over a cable system. Anchorage also states that
Cangress intended thut cable operators should not
be allowed to function i telecommunications
common carriers. Similarly, Southwestern Bell
proposes that the Commission adopl sections 3{h)
and 621{d)}{2) of the Cable Act concerning
jurisdiction of the FCC und the stales with respect
to cable service to ensure clear delinsation between
the regulatory treatment of cable operators offering
cuble services and those offering common carrier
sorvices.

NCTA/CATA states that the term cable
service is intended to distinguish
between those services "that cannot, by
statute, be regulated on a common
carrier basis from whose regulatory
stalus is yet to be determined by the
Commission.” Inclusion of the definition,
it states, could be viewed as resolving
the issue of preemption of state
regulation of two-way services provided
by cable systems.

14. We stated in the Notice that the
legislative history indicated that the
intent of Congress in defining cable
service is to mark the boundary between
the cable services that the legislation
specifically exempts from common
carrier regulation under section 621(c) of
the Cable Act and all other non-cable
communications services which cable
systems could provide. We proposed to
resolve only those issues raised in the
Cable Act and, therefore, not to address
the issue of the regulatory treatment of
non-cable communications services
offered over cable systems,** Consistent
with our proposal, therefore, we will
avoid ruling at this time on the manner
of regulatory treatment of non-cable
services. We emphasize that our
adoption of the term "cable service" in
our rules in no way represents any
decision as to the regulatory treatment
of non-cable services.

15. We believe that inclusion of the
term “cable service” in our rules is
necessary and consistent with the intent
of Congress. The term is used
extensively no! only throughout the
Cable Act but also in the rules we are
adopting today. We believe that
adoption of the term precisely as stated
in the Cable Act is a necessary parl of
our implementation process. We believe
that the legislative history and intent
provides sufficient guidance regarding
the definition of cable service. Such
service includes programming services
that make non-video information
generally available to all subscribers
and do not include subscriber-specific
information. Cable services include, for
example, pay-per-view video
programming, teletext, one-way
transmission of computer software, and

This issue is currently under consideration
before the Commission in Cox Cable
Communications, Inc. (CCB-DFD-83-1). which
concerny preemption of state regulation of Cox's
institutional cable service in Omaha, Nebraska, The
House Roport states that the Committee “does not
intend to resolve or even kddress the issue of the
state or Federal treatment of non-cable
communications services offered over cable
systems . . . " See House Report at 60. It also states
thit nothing in the Cable Ac! “shall be construed to
alfect existing regulatory authority with respect to
non-cable communications services provided aver a
cuble system.” See House Repoet ut 41.
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on-line airline guides or catalog seivices
that do not allow direct customer
purchases. Two-way services that allow
subscribers to manipulate or otherwise
electronically process information or
data would not be classified as coble
services. ™ Examples of such non-cable
services include at-home shopping and
banking services, data processing, video
conferencing, and all voice
communications.'*

16. We are also amending our rules at
this time to include definitions of the
terms “video programming™ und “other
programming service” as they are stated
in the Cable Act. These terms are
contained within the definition of the
term “cable service,” and we believe
that their incorporation in the rules will
reduce potential confusion which may
arise from their absence. Further, with
respect to the definition of video
programming, we conclude that this
definition is sufficiently expansive lo
include such video programming as that
provided by ESPN, HBO, and other
satellite-delivered cable network
programming.

17. Cable System. The Notice also
solicited comment on the definition of
the term “cable system” contained in
the Cable Act. The Cable Act defines a
cable system as:

* * * A facility consisting of a set of closed
transavission paths and sssociated signal
guneration, reaplion. and control equipment
that ig desigiml 10 provide cable service
which includes video programming and
which is provided to maltiple subscnibers
within a community * * *.'*

Furthermors, the definition of cable
system in the Cable Act specifically
excludes inter olio: (1) Facifities that
only retransmit the signals of television
broadeast stations; and (2] facilities that
serve only subscribers in one or more
multiple unit dwellings under common
ownership, control, or management,
uniess such facilities use public rights-
of-way.

18. In the Notice, the Commission
recognized several differences between
this definition and the existing definition
of & cable system in the Commission’s
rules. For example, the Commission’s
rules define a cable system as a facility
that distributes the signals of broadcast

M With respect to dota processing services o wee
of data bases, we believe that the distinclion
betwren cable and non-cable services occurs with
regurd to where the dale processing takes place. For
example, downloading of data 10 4 home computer
that thes is uand 10 manipubste or procesy the
imformation would 51l be copgldered & calile
service

" See House Report ot 4144

" Section S6) of the Cable Act

stations.'! The Cable Act redefines a
cable system as a facility that provides
video programming and il specifically
excludes facilities that only retransmit
broadcast signals.' In this regard, we
reguested comment on whether or not to
include satellite-received
“superstations” within the meaning of
television broadcast signals; our initial
position was that such facilities not be
included within the meaning of
television broadcast signals for this
purpose.

19. A second difference is that cable
systems with fewer than 50 subscribers
are presently exempted from our rules.
Under the Cable Act, such systems are
no longer exempted. A third difference
is that the Cable Act includes facilities,
such as satellite master antenna
television (SMATV) systems, that serve
subscribers in one or more multiple anit
dwellings under common ownership,
control or management, if such facilities
use public rights-of-way. The
Commission's rules exclude all facilities
that serve multiple unit dwellings under
common ownership, control or
management.

20. In proposing to adopt the
definition of a cable system contained in
the Cable Act, we noted that a number
of regulatory concerns remain for
facilities which previously qualified as
cable systems but! would no longer come
under the definition and sought
comment on what, if any, other rules
should be applied to such facilities. We
indicated that existing federal
preemption policies such as those
relating to franchise fee limits, technical
standards, mandatory signal carriage,
sports blackout, and network
nonduplication rules would no longer he
applicable to these systems. In addition,
such facilities would no longer be
cligible to be licensees in the Cable
Television Relay Service (CARS), We
raised the question of whether existing
licensees should be “grandfathered™ or
whether the CARS eligibility rules
should be amended.

21. In general, most commenters
support adoption of the proposed
definition of a cable system contained in
the Cable Act. Some concern, however,
was raised by a pumber of broadeast
interests and others about the impact
the Cable Act definition of a csble
system may have on the Commission’s

" The existing definition of a cuble system is
comuined in § 78.5{a] of the Commission's reles. 47
GFR 76.58)

U The stall estioates that about len 0 Iweive
percenl of wll cable facilities, serving less thas (wo
peroent of sl subscribers, carry oily Trondonst

siguals

signal carriage rules. ' For example, the
National Broadcasting Company, Ino.
INBC) and the Corporation for Pablic
Broadcasting (CPB) argue that the
definition of a cable system should no
exempt cable facilities that retransmii
exclusively broadcast signals. CPB
indicates that a1 a minimum if the
Commission adopts the Cable Act
definition it must amend its signal
carriage rules to include facilities that
retransmit exclusively broadcast
signals. Similarly, the Association of
Independent Television Stations, Inc
(INTV), in its reply comments, stales
tha!l the Commission should relain its
current definition of a cable system at
least for the purposes of its “must-carry
rules. Other parties, such as NCTA/
CATA, also indicate that the
Commission shou!d conduct a further
inquiry to determine the extent to which
systems not covered by the Cable Act o0
the rules should be subject to signal
carriage roles, technical requirements
and other regulations similar to those
applied to cable systems.

22. DOJ in its comments, states tha!
the Commission’s must-cairy rules
would not, as a practical matler, need o
be applied to “classic” cable systems
(7.2., systems that retransmit only
broadcast signals) since these systems
will generally respond to demand for
retransmission of those signals desired
by consumers. In its reply comments,
DO} indicates that the Commission does
retain authority over these systems and
suggests that the Commission could seek
further comment on whether such
systems should remain subject to the
“array of signal carriage regulations”
historically applied in cabie television
systems.

23. With regard to the retransmission
of “superstations,” the majority of
commanters on this issue support the
Commigsion's proposals in this
matter.2? They believe that satellite-
received superstations should not be
included within the meaning of
teleyision broadeast signals contained
in the exception to the definition of »
cable television system. The
commenters generally agree that svch
television broadcast signals be limited
to only those signals received in o
conventional manner. In this regard.
DOJ states that the Commission has
discretion in this maller but suggests
that a reasonable way to deal with this

M The currioge twles ciled by the commenie: s
include sports blackoul, techoical standasda,
network nonduplication protection and the
mandialory catriage or must-carry niles.

39 See, g comments of Pennsylvania Cable
Television Association (PCTAL NV and DO
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problem is to include such systems as
cable systems.

24. Most commenters object to our
proposal to include SMATV systems
serving multiple unit dwellings not
under common ownership, control or
management as cable systems only if
they use public rights-of-way. Some
SMATYV, cable and municipal interests
submit that the Cable Act is not
intended to alter the present status of
non-commonly owned multiple unit
dwellings. Austin Satellite Television,
Inc. et al, for example, states that the
Commission proposal to include such
facilities in the exemption would require
“otherwise legitimate cable systems” to
utilize public rights-of-way in order to
be considered cable systems. The City
of St. Louis, NYC, the Municipal
Coalition and the National League of
Cities (NLC) agree and state that the
Cable Act imposes new regulations on
SMATVs that use public rights-of-way
and serve commonly owned, controlled
or managed multiple unit dwellings.

25. Another issue which some
commenters address is the
interpretation of the phrase "use of
public rights-of-way.” Private Cable
Systems, Inc. and Direct Satellite
Communications, Inc. suggest that the
definition of the term should remain a
local responsibility and that the revised
definition should not automatically
subject SMATV systems to federal cable
regulation.®! In its reply, NTIA, on the
other hand, declares that Congress did
intend to include sytems which make
Incidental use of public rights-of-way in
the cable system definition.
Furthermore, NCTA/CATA, TCI, the
National Association of State Cable
Agencies (NASCA), and the City of
Austin state that, regardless of their
status under the Cable Act, SMATVs
should be subject to the same regulatory
obligations as cable systems.

26. Several commenters were
concerned with the impact of the
definition on small cable systems and
SMATV operations. The Microwave
Communications Products Division of
the Hughes Aircraft Company (Hughes)
stales that this new definition will
tender many older and small cable
systems ineligible for CARS licenses.
Hughes believes that such systems
should continue o be eligible for CARS
licenses. Hughes does not believe that
grandfathering these existing small
systems is the appropriate solution.
Hughes proposes that the CARS

' Direct Savellite notes. for example, that it iy not
nusual for o commaonly-owned group of multi-unit
-i.-.n-n s to be situated on both sides of u public
Vet or for a developer 1o dedicate streets 10 o
cal municipality following construction
L 4

eligibility rules be amended to
incorporate the existing Commission
definition of “cable system."”

27. After reviewing the record, we
believe that adoption of the definition of
a cable system contained in the Cable
Act is appropriate. We concur with DOJ,
which states in its comments, that the
Commission cannot define cable
systems to include systems that
retransmit only broadcast signals given
the clear language to the contrary in the
Cable Act, Accordingly, facilities that
merely retransmit broadcast signals will
not be considered cable systems for
purposes of the Cable Act or the
Commission's rules to the extent
indicated herein. With respect to the
status of "superstations,” we believe
that such signals which emanate well
beyond the local viewing area should
not be considered broadcast television
signals for the limited purpose of the
broadcast-only exclusion contained in
the definition of a cable system. To do
otherwise would preclude from
regulation many systems which the
Congress clearly intended to include
within the scope of the Cable Act's
definition of a cable system. On the
other hand, we agree with the
commenters that this proceeding is not
the appropriate place to decide the
status of signal carriage requirements
for such rebroadcast only facilities.
Accordingly, at this time, facilities now
subject to signal carriage rules will
continue to remain subject to those
same requirements. Facilities
constructed after the effective date of
these rules and not meeting the
definition of a cable system contained in
the Cable Act, however, will no longer
be subject to any signal carriage
requirements, With regard to the
exclusion of facilities serving multiple
unit dwellings, we will include as cable
systems only such facilities that use
public rights-of-way. Further with
respect to CARS eligibility, we believe
that CARS facilities should be limited to
only those systems which qualify as
cable systems under the revised
definition.2* We will, however,
grandfather existing systems which hold
CARS licenses as of the effective date of
this action. As a final matter, we
emphasize that any regulations which
are inconsistent with the policy of the
statute or place a burden on interstate
communications will continue to be

2 1t should be noted. however, that such cable
facilities may be eligible for microwave systems
above 18 GHz in the private radio services and can
also lease channel cupacity from common carriers

regarded as in conflict with federal
regulatory policy.*®

Sections 611 and 612—U/se of Cable
Channels

28. Sections 811 and 612 of the Cable
Act concern the use of cable channels.
Section 611 specifies that a franchising
authority may establish requirements to
designate channels for public,
educational or governmental (PEG) use.
In addition, section 611 prohibits the
cable operator from exercising any
editorial control over the PEG channels.
Section 612 establishes those conditions
under which a cable operator must
designate channels for commercial use
by persons unaffiliated with the cable
operator. The term ""commercial use" is
defined in section 612(h)(5)(B) as the
provision of video programming,
whether or not for profit. Cable systems
with fewer than 36 activated channels
are not required 1o designate any
channel capacity for commercial use.
Cable systems with 36 or more activated
channels must designate a certain
percentage of their capacity for
commercial use.*

29, Section 612 also provides a right of
action for any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available. The first avenue of relief is
the Federal court system. However,
section 612 also provides that parties
may petition the Commission for relief
upon a showing that a cable operator or
a multiple system operator (MSO) has
repeatedly violated this section.*® The

3 See, for example, Earth Satellite
Communicotions. Inc., 85 FCC 2d 1223 (1883), recon
denied FCC 84-200 (May 14, 1984), off'd sub nom.
New York State Cormmission Cobie Television v
FCC. 749 F.2d 804 (D.C. Cir. 1084).

*Syntems with 38 to 54 activated chunnels must
designate 10 percent for commercial use and
systems with 55 or more must designate 15 percent
Except for systems with more than 100 channels,
must-carry channels and channels which cannot be
used due to technical and safety requirements (e.2.,
seronautical chunnels) are subtracted from the
system’s lotal capacity for the purposes of
determining the percentage of designated
commercial chunnels. In addition. any fractional
amount of a channel Is rounded up 10 the next
whole number of channels.

% Three or more adjudicated violations would
generally constitule a pattern or practice of abuse
with respect 1o a single cable operator However
three adjudications on three different cable systems
all controlled by an MSO may not necessarily
constitute such  pattern. Nevertheless, to the
extent that a few violations which might otherwise
appear 1o be isolated are found to be the resull of
corporate headquarter decisions, directives or
actions, these actions may be grounds for »
Commission linding that an MSO hus engaged i o
pattern ol abuse. See¢ House Repoet at 53-54
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Commission is also authorized to
establish any additional rule or order,
including a rate schedule. if it finds that
there is a pattern or practice of abuse.
30. Commercial Channel Access
Disputes. In order to implement the
provision of the Cable Act concerning
commercial channel access dispules, we
proposed in the Notice to follow the
administrative procedures sel forth in
§ 76.7 of the Commission’s rules. Section
76.7 pravides procedures for petitions
for special relief whereby an aggrieved
party may petition the Commission for a
ruling or file a complaint. We requested
comment on this approach as well as
other remedial procedures such as the
show cause procedures contained in
§ 76.9 of the Commission's rules.

31. Most parties commenting on this
matter favor the use of the special relief
procedures proposed in the Notice. For
example, cable parties and other
interests generally endorse the use of
the special reliefl procedures contained
in § 76.7 of our rules for adjudication of
commercial channel access dispates.
Several commenters suggest, however,
that specific language be added to the
proposed rule to indicate that three prior
adjndications are required before the
special relief procedures may be
invoked,

32. The Cable Television Access
Coalition (Access Coalition) and
Connecticut PUC contend that the
burden of proof in these matters should
be on the cable operator and not the
pelitioner. For this reason, they propose
that a show cause procedure be used.
NYC, in its comments, suggests that an
aggrieved party should be able 1o
choose any course of action. e.g.. special
relief, show cause of forfeiture
proceeding.

33. Some commenters express concern
over what constitutes commercial
leased access in terms of rate
discrimination. The Access Coalition
claims the “"Commission should
emphasize that rate structures * * °
must fall within a reasonable scope

34. After reviewing the comments and
replies. we conclude that the
administrative procedures proposed in
the Notice are the most appropriate
means of adjudicating commercial
channel access disputes. The special
reliel procedures afford the Commission
significant flexibility in conducting a
proceeding and in determining an
appropriate remedy. While such special
relief procedures do place the burden of
proof on the petitioner, we believe that
this burden is not unreasonable and is
consistent with the prior adjudication

standard set forth in the Cable Act.*
Therefore, we are amending our rules to
include a new rule section on
commercial channel access as proposed
in the Notice. This new rule section will
specify that the special relief provisions
contained in § 76.7 shall be used in the
case of commercial channel access
disputes. We will also specify in this
rule section that three prior
adjudications are necessary before the
Commission will entertain petitions
regarding commercial channel access.
This action in no way limits the sanction
provisions. such as show cause orders
and forfeitures, which the Commission
may take in response to commercial
channel access disputes.

35. With respect to the issue of
establishing rules to ensure reasonable
rates for commercial leased access,
section 612(f) of the Cable Acl states
that "there shall be a presumption that
the price, terms, and conditions for use
of [commercial] channel capacity . . .
are reasonable and in good faith unless
shown by glear and convincing evidence
to the contrary." We, therefore, do not
believe that additional rules or
regalations are appropriate or necessary
and will not modify our rules at this time
to include language specific to
“reasonable” rates for commercial
leased access. This action does not
prevent parties from filing commercial
access dispute petitions that have met
the prior adjudication standard based
upon unreasonable rates, terms and
conditions.

36. Other Issues. A number of other
issues were raised by the commenters
regarding the requirements of sections
611 and 612 of the Cable Act. The law
firm of Farrow, Schildhause, Wilson &
Rains [Farrow) raises a numher of
constitutional questions regarding
access channels. Farrow suggests that
the forced opening of a cable system 1o
PEG and commercial access may be the
taking of private property for public use
without just compensation or an
improper restriction on the First
Amendment rights of cable operators,
Farrow suggests that the Commission
consider raising these constitutional
questions and staying access obligations
while this question is being litigated.
Farrow also proposes that the -3
Commission allow special relief
petitions against franchising authorities
to permit an operator o lest the
constitutionality of section 612{h) of the
Cable Act. This subsection allows a

*Thore must be three or more adjudicated
violations before an aggrieved pacty may petition
the Commission. Furthermore. the special reliel
process may also protect MSOs from frivolous
complaiots of violuting this section.

franchising authority to prohibit a local

cable system from carrying leased
channel programming that local
authorities consider obscene.

37. With respect to the constitational
questions raised by Farrow concerning
channel access, similar access matters
have been before the courts and have
been found to be constitutional.?”
Further, the Commission is charged with
implementing the Cable Ac! in a timely
fashion. We do not believe that grant of
a stay of all channel access obligations,
until all constitutional questions
regarding the Cable Act are resolved, i
appropriate here.

38. Western Communications. Inc
(WCI) and Gill industries, in their
comments, request clarification of the
commercial channel access requirement
They are concerned that a cable
operator could be required to permit
commercial channel leasees access to
the computer systems and associated
hardware used by the cable operator.”
They state that making such access
mandatory would not be “reasonable”
under section 612(c)(1) of the Cable
Acl.®™ We concur with the commenters
on this issue. We find no basis either in
the legislative history or in the Cable
Act that would require cable operators
to afford mandatory access to control
systems by third party commercial
channel leasees. However, to the extent
that a cable system deliberately
configures itself technically to preclude
commercial access, such action would
likely be viewed as a direct attemp! to
thwart Congressional intent and could
result in sanctions being imposed by 4
tourt of competent jurisdiction.

39. As a final matter, Capital Cities
Cable, Inc. {Cap Cities) and Hogan %
Hartson request clarification concerning
the definition of activated channels. Cap
Cities contends that the language of
Cable Act is ambiguous. Hogan &
Hartson, in its comments, requests
clarification on the use of aeronautica
channels and channels that huve been
designated for commerial uses prior o
the effective date of the statute.

B S, g BerAshire Cablevisian of Riode 120w
v Hurkes 571 F Supp. 476 {D.R.L 1880). appeo/
dochketor). No. 831900 |15t Cie Oct, 27, 1980) (ula ¥
agency jusisdiction question certified to R.
Supreme C1, — A, 2d — (R I, Sup. C1, Feb. 20 14s
and returnaod to 15t Cir for constitutional questionsl

*In addressable cable systems. each convertt/
descrambler (s normally controlled by a cratinl
computer which ases un integrated program v
authorze program cholces, automatically gene:a
billing information. and produce reports und
wccounty for the cable system.

= This section of the Cabile Act states that
cable operator may establish rates. torms or
condit for el ase thut are suifiocol W
ensure thal sach use will not adversely alfect 1hr
operation of the cable system.
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Specifically, il believes that the
Commission should declare that channe!
availability will be judged by the
seronautical rules under which the cable
perator elects to operate and that
commercial use which commenced prior
to December 29, 1984, may still be
deemed commercial use for section 612
purposes,

0. Section 612{b}(5){A) of the Cable
Act defines activated channels as “those
channels engineered at the headend of
the cable system for the provision of
services generally available to
residential subscribers of the cable
system, regardless of whether such
services actually are provided, including
any channel designated for public,
edvcational, or governmental use.” We
do not believe that it is necessary at this
tme to define “activated channel” in our
rles. We believe that the infent of the
statute is clear. For purposes of
compliance with the access
rquirements of the stutute, we will
consider “activated channels” to include
all channels used for the provision of
video and other programming services
generally available to subscribers, ie.,
any channel used to provide cable
service to subseribers. In addition, those
thunnels not carrying any programming
but capable of delivering cable service
to subscribers without additional
engineering modification of the system
will be considered activated for the
purposes of access channel allocation. ™

41. With respect to the questions of
acronautical and prior commercial use,
we agree with the commenters on both
issues. In determining the base of
channels to which the commercial
cianne! percentage requirement is
“pplied, it is up lo the cable system to
declare under which aeronautical rules
' chooses to operate. Commercial use
spplicants cannot force cable operators
0 alter the aeronautical channel system
under which they operate in order to
affect channel capacity. As for prior
commercial, uses, we see no reason that
i thannel designated for commercial use
before the effective date of the statute

" For cxample, channels that are currently set
" Tor future expunsion of services on the cable
e would be counted as “activated channels”
“hether or not new subscribver cquipment woald be
“ressary lo receive such services. (It should be
ed tiat there is no requitement that the cable
aloe provide any such new subscriber
(irmeal necessury to réceive channels designsied
: ummercial use.) Addiional system capacity
L wauld requine new equipment to be instatied
"urhiont the cable system would not bie
l‘.-:.w- ‘dered nctivated channels for the purpose of
o Cining commescial chanael foquiremonts. In
C1Fregied, the mere absence of & cable headend
Cesor would pot. inand of itsell. be an
ition of lack of system Copacity.

cannol continue to be used for the
purposes of satisfying this requirement.

Section 613—0Ownership Restrictions

42. Section 613 of the Cable Act
establishes restrictions on the
ownership and operation of cable
television systems by local television
broadcasters and local telephone
companies,

43. Cable/Broadcast Station
Restrictions. Section 613(a) of the Cable
Act prohibits the ownesrship of a cable
system by a television broadcast
licensee whose predicted Grade B
conlour covers any portion of the cable
community. This provision is the same
in substance as § 76.501(a)(2) of the
Commission's rules. Accordingly, we did
not propose any change to this rule in
the Notice.

44. Several commenters, such as WCI
and TCI, agree that section 613{a) of the
Cable Act and § 76.501(a)(2) of the
Commission’s rules are equivalent and
that no changes should be made to our
rules. NYC recommends the adoption of
the specific language of the Cable Act.
The NLC believes that there is no need
to retain this rule since it duplicates the
statute. Marsh Media Ltd. (Marsh)
believes that any television/cable
crossownership rules are
unconstitutional and that the
Commission should refrain from
enforcing these statutory provisions.

45. We believe that our curren! rule is
appropriate and should be maintained.
As the rule is currently worded, it has
the same effect as section 613(a) of the
Cable Act. Therefore, we believe there
is no need to substitute the language of
the statute, as NYC suggests. We believe
that our rules should contain the
substance of the significan) provisions
of the Cable Acl. Accordingly, we will
not adopt the NLC's suggestion to
eliminate this rule,

46. Cable/Telephone Company
Restrictions. Section 613(b) of the Cable
Act establishes regulations pertaining to
cable system ownership by a common
carrier within its telephone service area.
Section 613(b)(1) makes it unlawful for a
commen carrier to provide video
programming to subscribers in its
telephone service area, either directly or
indirectly through an affiliate. Under
section 613[b)(2), a common carrier is
prohibited from providing pole or
conduit space, or channels of
communications, to any entity that it
owns or controls, if these facilities are to
be used for the provision of video
programming directly to subscribers,
These provisions of the Cable Act are
similar to the cable/telephone company
ownership prohibitions contained in

§§63,54 and 63.55 of the Commission's
rules. In the Notice, we proposed only to
replace the term “cable television
service” with “the provision of video
programming™ language contained in the
Cable Act.

47. Many commenters agree with our
proposal to amend Part 63 of our rules
by substituting “the provision of video
programming” for “cable television
service.” BellSouth states that this
amendment would permit telephone
companies to provide other
programming services, which was the
intention of the Cable Act. The joint
comments of 105 cable operators (Cable
Operators) favor this proposal but add
that the Commission should explicitly
state that all non-textual video services
including pay cable and pay-per-view
are within the definition of video
programming,

48. Several commenters believe that
clarifications may be needed if the
language of the statute replaces the
wording of our rules. For example, NTIA
states that the Commission should
ensure that such an amendment will not
prevent telephone companies from
continuing to offer broadband video
transport services under lariff. Centel
Communications Company (Centel)
believes that we should make it clear
that this change in terminology has no
effect on our decision to permit affiliates
of telephone companies to have blanket
Section 214 authorization when they
propose to offer cable service outside
their telephone service area.*

49. A few commenters believe that we
should not change “cable television
service™ to “the provision of video
programming.” The Joint Cable
Operators, Florida Cable Television
Association and Cox Cable
Communications, Inc, [Cox) state that
the intent of section 613(b) is v codify
current Commission rules and, therefore,
we should retain these rules as
presently written. NYNEX sees no need
for this change. However, if the rules are
amended as proposed, they believe that
the definition of “video programming™
should also be adopted.

50. Several commenters address other
issues nol specifically mentioned in the
Notice. The NLC believes that those
rules of Part 63 that duplicate the Cable
Act should be deleted. The U.S.
Telephone Association (USTA) suggests
replacing the term “lelephone common
carrier” with "common carrier.,” GTE
believes the more appropriate term is
"any common carrier * * * in its service
area,” as used in section 613(b), because

' Report and Order, Dockel 84-28 48 FR 2120
{1004).




18644 Federal Register / Vol

. 50, No. 85 / Thursday, May 2. 1985 / Rules and Regulations

these rules are meant to apply only to
traditional exchange telephone
companies, Centel states that Note (1){a)
of § 63.54 of our rules is ambiguous and
should be modified to allow voluntary
cooperation between telephone and
cable companies.* Telephone and Data
Systems Inc. and TDS Cable
Communications Company (TDS)
comments that Note 1, as currently
written, makes it difficult to ascertain
what type of “relationship” is
permissible without a case-by-case
clarification.

51. Farrow believes that telephaone
companies proposing to offer only
broadcast signals on cable systems
should not be exempt from the
crossownership restrictions. It states
that section 613(b){1) seems to make this
clear when the section provides that
telephone companies may not sell video
programming. However, Farrow
indicates that problems may arise since
section 602(6) changes the definition of a
cable system 1o exempt systems
carrying only broadcast signals. GTE
disagrees and states that pure
retransmission systems should be
exempt.

52, Several cellular radio operators,
such as the Cellular
Telecommunications Division of
Telocator Network of America, Inc,
(Cellular), state that the application of
crossownership restrictions to non-
wireline common carriers is not justified
by the policies and proposes of section
613 and would not be in the public
interest. Metro Mobile CTS, Inc.
comments that the basis of the
crossownership restrictions relates to
the unique monopoly position held by
local landline telephone exchange
carriers in their telephone service areas,
Non-wireline cellular operators will nof
have a monopoly. Further, cable
operators are not dependent on non-
wireline carriers for pole attachments or
transmission capacity. Therefore, non-
wireline carriers have no incentive for
abuse, like landline carriers, and should
nol be affected by these restrictions.
GTE, In its reply comments, believes
that there is no reason to incude
wireline cellular operators, if non-
wireline common carriers are exempted.

53. We will substitute the language of
the Cable Acl, “provision of video
programming,” for the term “cable
television service™ in Part 63 of our
rules. We believe that this change is

M Note [1)(s) of § 63.54 states:

As used above, the terms “vontrol” and “affiliate”
bur any financial or business relationship
whatsover by contract or otherwise, directly o
indirectly between the carrier and the customer
extep! only the carrier-user relationghip

sufficient to make the substance of our
rules conform to the statute. The Cable
Act is quite clear that its intention is to
restrict only the direct provision of
video programming to subscribers by
common carriers in the same areas as
they provide telephone service.’ In this
regard, we believe that the provisions of
section 613(b)(1) also apply to telephone
companies proposing to offer only
broadcast signals on their cable
systems. While such cable systems may
be exempt from other provisions of the
Cable Act, it is clear that these cable
systems provide video programming
directly to subscribers. Therefore,
without a waiver from the Commission,
ownership of such a system by a
common carrier within its telephone
service area would be prohibited.

54. Finally, we will not apply the
telephone company/cable
crossownership restriction to non-
wireline cellular operators.and other
radio common carriers.™ Cellular
operators provide telephone service to
their subscribers using radio
communications and do not have
telephone service areas in the
traditional sense. We have not applied
these restrictions to nonwireline
common carriers in the past and nothing
in the Cable Act or its legislative history
indicates that we should change this
policy.

55. Attribution of Ownership. In the
Notice, we requested comment on the
issue of attribution for the purposes of
defining ownership and control as it
relates to cable system ownership by a
common carrier. While the legislative
history specifically states that the
Commission's attribution rules apply for
broadcast station-cable system
crossownership, it is silent on the issue
of common carriers. We note that the
current Commission attribution
standards differ for common carriers
and broadcast stations.

56. DOJ and numerous cable intarests
recommend that we retain the current
attribution rules. NCTA/CATA states
that we should not modify the ’
attribution limits without specific
direction from Congress, as the cable
and common carriers rules differ
fundamentally in origin and purpose.

"The Cable Act defines “video programming”™ as
that which is comparable 1o the programming
provided by a television broadcast station in
section 002(16). We Interpeet this to include
broadcant stutions, superstations. satellite delivered
cable networks and pay cable whether the
subscriber foe in on & per chunnel or per program
basis,

* For similor reasons, these crossownecership
restriciions will not apply to wireline cellulur
operators In areas in which they operate cellular
systems but do nol provide wireling telephone
service

TCI believes that the attribution
standards should not be relaxed since
common carriers are not subject to
multiple ownership rules and there is
the potential for extensive passive
ownership. Hogan & Hartson, in its reply
commenl, states that relaxation of the
attribution rules would subvert the
independence of the cable industry,

57. A few commenters sugges!
changes 1o the attribution rules at this
time. Several of these parties favor
adoption of the same standards for
common carriers as for broadcasters
and cable operators. Among them, the
American Council of Life Insurance
(ACLI) believes that the purpose of
section 613 is to develop a uniform
approach lo ownership restrictions. If
Congress had intended a different
slandard for common carriers, it would
have said so in the legislative history, in
their view. Further, ACLI stales that thy
current low standard unduly inhibits the
availability of investment capital.
BellSouth proposes to amend the
altribution rules to permit the ownership
of telephone companies and cable
systems as long as the common paren!
company's ownership in the cable
system is limited to no more than 50
percent of the entire ownership of the
cable system.

58. We do not believe that it is
appropriate to modify the attribution
rules in this proceeding. First, the
commenters have not submitted
sufficient evidence to indicate the
necessity of such an action at this time
Second, there is nothing in the Cable
Act or legislative history that indicates
that Congress believed this change
would be disirable. Specifically, the
House Report states that it is “the inten!
of section 613(b) to codify current FCC
rules concerning the provision of video
programming over cable systems by
common carriers.”* Accordingly, we
will at this time maintain the curren!
attribution limits for common carriers
withrregard lo restrictions on cable
ownership.

59. Rural Crossownership Exemp!ion
Section 613({b)(3) of the Cable Act
exempts telephone common carriers
from the ban on cable system ownership
in rural areas as defined by the
Commission. Under this subsection of
the Cable Act, telephone companies wil
be able to own cable systems that sent
rural areas without applying to the
Commission for waivers. The House
Report indicates that the intent of
section 613(b)(3) of the Cable Act is 10
eliminate all legal and administrative
barriers preventing @ common carrier

¥ See Houwn Report at 56

vy oy

o wn
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from providing rural cable television
wrvice. According 1o the House
geporl, the Commission's role is to
define “rural area” and to certify that a
service area meets this definition. The
Notice made no specific proposal for
this certification procedure.™

60. The Commission's rules currently
permit telephone company ownership of
1 cable system in rural areas, as defined
in § 63.58, when "no cable television
sstem is under construction or in
wistence within the proposed cable
ilevision service arei.” In other cases,
the telephone company must apply for a
waiver. In the Notice. we proposed to
expand the exemption from the waiver
process by deleting the phrase “if no
cable television system is under
wnstruction or in existence within the
proposed cable television service area”
from our rules. The Commission’s .
definition of rural ares is based on
population criteria using U.S.
Department of Commerce, Bureau of the
Census, definitions and statistics. We
poposed no changes to this definition in
the Notice.

61. Several telephone company
lnterests and NTIA agree with our
proposal to simply delete the qualifying
phrase from § 63.58 of our rules. These
parties believe that such an action is
sulficient to make our rules consistent
with the Cable Act.

62. Many cable interests argue that
the deletion of the qualification for
exemption is not justified by the
legistative history or intent of the Cable
At They state’ that section 613(b] of
the Cable Act was amended after the
House Report that the Commission
relied on was written. They quote later
House comments that the “policy of
subsection 613(b) is that telephone
tompanies should not provide video
programming directly to subscribers in
their telephone service areas.” As
viewed by cable operators such as the
Mid-America Cable Television
Association, this statement indicates an
ibsolute ban on the provision of cable
setvice by telephone companies in their
Service areas including rural areas.
Further, these companies argue that the
Lummission exemption for rural areas
Was designed only “to allow them
['tlephone companies] to own cable
svstems where cable service would
otherwise be denied to local

“ House Report st 56-57
Lurzerdly o telopbone company thu! proposes
'.' cable servien and qualifies for an exemption
2550 of aor roles fHes for section 214
'y by submitting the information described in
four rules and cortifies thit the service
v rural and that o hus applied for w frinchise
% Reo October 1 1684, 0t HIO4GK

residents.” * Therefore. they state there
are no grounds for eliminating the
qualifying statement from our rules.

63. The Communily Antenna
Television Association (CATA)
comments that the Commission has
previously recognized the importance of
independent cable service wherever
passible as a matter of public policy and
in the interest of fair competition. They
believe that the qualification limiting
telephone company ownership to those
areas where independent cable servige
is impractical is an integral part of the
definition of rural area. Thus, it should
not be eliminated. Further, this
limitation is justified by a
“demonstrated pattern of abuse by
telephone companies which results
when these companies are unfettered in
their dealings with cable systems,”
according to CATA.*

64. With regard to the definition of
rural areas as it is now written, several
telephone interests agree with our
proposal to continue to define rural
areas in terms of population. A few
cable commenters, Southwestern Bell
and DOJ state that this definition should
be modified. Southwestern Bell believes
that a broader definition is needed to
bring cable service as rapidly as
possible to rural areas, as Congress
intended. However, they make no
specific suggestion on how this should
be accomplished. DOJ and others state
that the definition could be improved by
basing it upon a population density
standard. DOJ states that the definition
should be “crafted to further the policy
objective of prohibiting telephone-cable
crossownership except in those markets
where an unaffiliated cable system
would not be economically feasible."
Further, DOJ notes that population
density has traditionally been a
vardslick used by the cable industry to
determine polential viability of cable
systems. Among the other commenters.
Mid-America recommends that the
definition include a density standard of
less than 10 households per route mile.

65. A further concern of commenters is
the process that a telephone company
will be required to use to certify that the
proposed cable service area is rural.
Commenters representing telephone
interests assert that the application
procedures for certification pursuant 10
section 214 of the Communications Act
of 1934, as amended. and § 63.01 of the

#Cong Rec. October 1 1984, a4t H10438

“The CWA disagrees with this position. It stutles
that the most practical means for providing cuble
service (n rurid aeeas (s 10 have telephone
compunies offer it These operstions would be
conducied with the necessiary safeguards of wll line
of-business operutions

Commission's rules are oo burdensome
and should be modified or eliminated.
Clarks Telephone Company ¢! o/. slates
that a simple certification thut the area
is rural should be substituted for the 214
application. TDS believes that all that is
required for certification is a map
showing the boundaries of the area to be
served and a statement that it meets the
Commission's definition of & rural area.
Eagle Telecommunications, Inc./
Colorado. among others, propuses that
telephone companies certify that their
saervice area is rural in conjunction with
their cable operator registration
statement. ™!

66. The cable operators that
commented on this issue believe that
nothing in the Cable Act or the
legislative history exempls telephone
companies serving rural areas from the
requirements of section 214. TCI, for
example, asserts that telepnone
companies should demonstrate that the
proposed service area is rural in their
seclion 214 applications. In addition,
TCI states that telephone compunies
should also be required to project that
the likely future population growth in
the area (TCI suggests this be done for
perhaps five years) will not remove the
area from the rural category, Further,
TCI belteves any rural exemplion
request should be put on public notice
and formal notification should be given
to local cable operators. In its reply,
Hogan & Hartson argues that the
elimination of the requirements of
section 214 is contrary to the
instructions of the U.S. Court of Appeals
for the D.C, Circuit,**

67, It is clear from the statute and the
comments of the Congress that section
613(b)(3) is intended to permit telephone
company ownership of cable systems in
their rural service areas without any
qualifications. The amendments made to
section 613 after the House Report was
wrilten have no effect on subsection
(b)(3). The legislative comments referred
to by the objecting cable interesis were
addressing a general policy. Congress
has stated that cable systems in rural
areas are exceplions to this policy. The
proposed legislation in the House Report
includes this subsection exactly as it

' For example, this position was generally
supported by the National Telepbone Cooperative
Assoclution. TDS and BellSouth

S Natwew! Caoble Televisien Axsociation. lee )
FOC. 747 F24 1503 {D.C. Cir 19684} In thet decision
the Court required the Commission to conslider
whether “allowing # local phooe compuny 1o
provide calide services will reduce the public
converence and necessity by allowing the local
phone company Wo eagage in anti-competitive
prachices
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was adopted.*® While the Commission's
previous policy was o limit telephone
company ownership of cable systems
without the grant of a waiver to those
areas where there would not be
independent cable ownership, the
provisions of the Cable Acl require that
we modify this policy. Accordingly, the
exemption qualification will now be
eliminated from our rules,

68. The Cable Act and legislative
history state that the Commission is
responsible for defining “rural area.”
There is no indication that Congress
disapproves of the Commission's current
definition. From our experience, these
criteria generally define areas that are
indeed rural, and are unlikely to be
served by independent cable systems,
Accordingly, we will not modify the
existing definition of rural areas, as
given in § 63.58. For cable systems that
qualify under our definition of rural, we
will adopt an abbreviated process for
granting section 214 authority. In doing
50, we will eliminate the burden of
submitting the detailed information
required by § 63.01 of our rules. Instead,
we will adopt a new § 63.09 which will
require submisston of basic information
on the system providing video
programming and certification that the
proposed service area is rural under one
of the definitions contained in § 63.58 of
our rules. The Part 63 applications will
be put on public notice and the public
will be given an opportunity lo file
objections. We believe that this
procedure will meet the requirement
that we certify that a proposed cable
system will serve a rural area without
burdening either the telephone company
or the Commission. We note that the
Cable Act does not specifically address
the issue of section 214 authority and
the certification process. However. the
legislative history emphasizes the need
to expedite the provision of cable
service to rural areas. We believe that
this simple process minimizes the
administrative burden and is an
important means to accomplish this
goal, Finally, we do not agree with those
commenters that suggest that a
telephone company should be required
to project the future population growth
of the rural area it proposes 1o serve.
We believe that such a requirement is
not in keeping with the intent of this
section of the Cable to foster the
provision of cable service and that

' See House Reportat & 103 This subsection s
quite clear and simple. [ states that 1)hs
subsection shull not apply lo any common carner to
the extent such carrier provides telephone exchunge
sorvice in eoy rural wees (o8 defined by the
Commussion) * (Emphasis added |

estimates of population growth would
be highly speculative al best.

69. Waivers. Section 613(b)(4) of the
Cable Act permits the Commission to
waive these crossownership restrictions
in those circumstances where a waiver
is Justified in accordance with § 63.56 of
its rules. TCl comments that a telephone
company seeking a waiver should have
the burden of demonstrating that it is
unlikely that independent cable service
would otherwise be provided in the
foreseeable future, NYNEX states that
the Commission should take steps to
prevent the situation whereby once a
telephone company demonstrates an
interest in filing for a waiver, an
independent cable company states its
intént 1o construct a cable system,
thereby precluding the telephone
company. Viacom International Inc,
(Viacom) comments tha} the
Commission should ascertain whether a
telephone company is subject to line-of-
business restrictions by the AT&T
consent decree, before a waiver is
granted. If so, we should ascertain
whether DOJ approval is likely.

70. We note these comments.
However, we believe that our current
waiver rules and procedures balance the
concerns of all parties, We also note
that the Cable Act specifically states
that “waivers shall be made in
accordance with §63.56* * * [(asin
effect on September 20, 1984)."
Accordingly, we will make no changes
to § 63.56 of our rules at this time.

71, Other Matters. Section 813(c) of
the Cable Act gives the Commission the
authority to enact rules relating to local
crossownership between cable systems
and other media of mass
communications.*! Given this authority,
we stated in the Notice that we believed
that this was an appropriate time 1o
consider whether the cable
crossownership restrictions should
apply to other competing media of mass
communications, such as MDS,

72. The cable interests commenting on
this issue generally believe that it is
unnecessary o apply cable
crossownership restrictions to
additional mass media. especially MDS,
For example. Cap Cities states that
cable and MDS typically serve different
classes of subscribers with different

“Section 613(g) of the Cable Act defines “medis
of mass communications” as it is defined varlier in
saction 3001} 3)(clh) of the Communications Act of
1904, as amended. Media of mass communications
are defined os:

Television. radio. cable welevision, multipoint
distribution service. direct hroadcast satellite
service and other services. the lioensed focilities of
which may be substantially devoted toward
providing programming or other infarmation
services within the editonal control of the licensee

p—

services and that the situations where
they are head-to-head competitors arc
the exception, rather than the rule.
Viacom believes that we should not
adopt cable ownership restrictions for
these other competing media, unless
there is evidence that such restrictions
are necessary. DOJ comments that
restrictions of this nature would be
premature, since there is no indication
of concentration of ownership of thes
other video technologies.

73. Other commenters on this issue
believe either that there is a definite
need for additional ownership
restrictions or there may be such a need
The NLC recommends the initiation of 4
separate rule making proceeding to
consider the possibility of new rules
The Connecticul PUC urges adoption of
crossownership restrictions for all othes
media, including print, at this time. *
TRAC/H. Geller/D.Lamper! (Geller) in
reply comments, states that
crossownership should be prohibited
between a cable operator and either an
MDS licensee or a customer-programmes
of MDS. While MDS has had difficulty
completing with cable, MMDS will be
the main competitor to cable, according
to Geller. Southwestern Bell states that
equity requires crossownership bans for
all competing media. The Anchorage
Telephone Utility concurs with this
opinion in its reply comments. It
believes that:

If the FCC imposes cross ownership
restrictions on local broadcasters and
telephone compaines on the theory that it
will prevent establishment of media
monopolies, it must either apply the sam:
resirictions 10 other competing media or
eliminite the restrictions for all competing
media.

74. We do not believe that addition:!
ownership regulalions are appropriate
at this time. We are not aware of any
concentration of ownership of the
alternative video delivery systems.
especially by cable operators. Further,
there is no evidence that there is likely
to be a problem in the foreseeable
future. We again note that we have the
authority to establish additional rules I
we deem such restrictions necessary, W¢
will institute the appropriate rule
making proceeding to consider the
establishment of additional ownership
restrictions.

75-Section 613(e) enables a state or
franchishing authority to own a cable
television system as long as editori|
control is exercised through a separale
entity in order to préclude undue

STCHalso comments that the Commission <hs®
nol repedl iy ban an network ownership of cobie
syatems
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government control of programming. In
the Notice we stated that we did not
believe that this provision of the Cable
Act has any impact on our rules.
Accordingly, no proposal was made and
we will take no further action relating to
this section. *®

76. Section 613(f) of the Cable Act
grandfathers any combination of
nterests held on July 1, 1984, to the
extent such interests were not
inconsistent with applicable Federal or
state law or regulations on that date. In
the Notice, we indicated that we believe
this provision is consistent with our
rules. Accordingly, we proposed no
chunges. Nothing in the comments has
convinced us otherwise.*?

Sections 621 and 622—Franchise
Requirements and Fees

77. Sections 621 and 622 of the Cable
Act concern franchising requirements
and fees, Under section 621, franchising
suthorities are authorized to grant one
or more franchises within their
jurisdiction. ** This section also sets forth
certain conditions regarding the
construction of cable systems and the
use of public rights-of-way. In addition,
section 621 requires that franchise
authorities assure that no class of
potential residential cable subscribers is
denied service due to income class.
Finally, this section of the Cable Act
gives the Commission authority to
require the filing of informational tariffs
for intrastate, non-cable
communications services, Section 622 of
the Cable Act limits the franchise fee
paid by the cable operator to the
franchising authority to no more than
five percent of gross revenue.

“ The Connecticut PUC seeks a clarification as o
whether o cooperative of municipalitics may hold
ninterest in o cable system. We do not believe
"%l this type of ownership would be in conflict with
e Cable Act us long as editorin control is
“arreised through an entity separate from the
franchising authority
. Marsh wis the only party to address this issue
s commuonts and reply comments, Marsh
centends that we should change the grandfathering
Gt of July 11970, of § 26.501 of our rules 1o the
Jaly 11984, date of the Cable Act Also, for the
perposes of grandfathering the Commission should
topnize exucutory as well as cognizable Interests
:’vv ‘o nrguments arv the same as those made by
Marsh in u petition for reconsideration in Docket
ANZ) That proceeding will resolve the question of
the extent that Marsh’s own cross-interest is
frandfathered, Marsh appoirs to be the only cable/

‘udcast entity thal might be affected by o change
" 0ct rules, Accordingly we do not believe these
Wiars need be addressed hore and will, therefore,
Bve them full and appropriate treatment in the
urale proceeding,

"Recently the courts have questioned a
fanchising suthority  right fo grant an exclusive

"cise. Seer Proferred Comimumcotions, Ine s
" ofLos Angelry et ol No 845541 slip op (0th
t Mar 1 18965}

78. Use of Public Rights-of-Way. In
the Notice, we indicated that section 621
delineates certain conditions regarding
the construction of cable systems over
public rights-of-way. We stated that
cable system construction is authorized
over public rights-of-way and through
easements designated for compatible
uses. The Notice also stated that a
property owner that has already granted
or is obligated to gran! an easement for
utilities cannot deny cable access.
However, the cable franchisee must
ensure the safety and appearance of the
property accessed through the easement
and must bear the costs of the
installation, operations or removal of the
equipment.

79. Several commenters requested
clarifications of this language. Pacific
believes that differences between the
terms "designated for compatible uses”
used in the Notice and “dedicated for
compatible uses" used in the Cable Act
may result in future misinterpretations
of this section. A few commenters (e.g..
Oxford Development Corp. and Direct
Satellite Communications, Inc.) claim
that the statutory language should not
be construed to mean that franchised
cable operators have "mandatory
access” rights. Other commenters
suggest that the Commission should
codify rules to define the Cable Act's
easemenl requirements and obligations
and the circumstances of liability under
section 621(a)(2) of the Cable Act.

80, We agree with the commenters on
the use of the terms “dedicated.” Qur
use of the phrase “designated for
compatible uses” in the Notice was not
intended to be any more or less
encompassing than the phrase
"dedicated for compatible uses” used in
the Cable Act.** With respect to the
access issue, the House Report states
that “[a]ny private arrangements which
seek to restrict a cable system'’s use of
such easements or rights of way which
have been granted to other utilities are
in violation of this section and not
enforceable.”* Based on the legislative
history and the clear language of the
statute, we find that a cable system does
have the right to access through an
easement as long as the other conditions
of the section are met. Furthermore, we
believe thal the language and provisions
of these sections of the Cable Act are
generally self-explanatory and that they
need not be codified by our rules.*

" Examples of such include easements dedicuted
lor electric, gas or other wility transmission. See
House Report ut 59,

* See House Report a1 54.

*'In this regard. we belleve that any disputes
which may oceur as a result of the provisions of this

81. "Redlining" Prohibition. In the
Notice. we stated that section 621
requires that a franchising authority
assure that no class of potential
residential cable subscribers be denied
cable service due to income status. (This
practice of denying service to lower
income areas is commonly called
"redlining”). We stated tha!t the
frachising authority must require that all
areas of the franchised area be wired.
However, we indicated that the
franchising authority could award
separate franchises within its
jurisdiction.

82, Many cable interests claim thal the
Commission has misinterpreted this
section of the Cable Act. These
commenters assert that the Notice
indicates that all areas of the franchise
area must be wired when in fact this is
not the case. NCTA/CATA. in its
comments, indicates that the intent of
this section is to prevent “redlining” and
does not require wiring of those houses
that are too remote to wire
economically. We agree that the intent
of this section was to prevent the
exclusion of cable service based on
income and that this section does not
mandate that the franchising authority
require the complete wiring of the
franchise area in those circumstances
where such an exclusion is not based on
the income status of the residents of the
unwired area.

83. Informational Tariffs: Section
621(d)(1) authorized the Commission to
collect informational tariffs for intra-
state, non-cable services offered by a
cable system that would be subject to
regulation by the FCC if provided on a
common carrier basis. In the Notice. we
suggested that the Commission did not
need the information at this time but
retains the right to collec! this
information in the future.

84. Several telephone company

“interests state that we should collect

this information in order to monitor the
state of the industry. Southwestern Bell
is concerned that without filing tariffs,
telephone companies may not find out
about such services that may be
common carrier in nature. DOJ claims
we should require tariffs because the
beneficial data they would yield
outweighs the marginal cost associated
with their vse. Pacific. however,
suggests we should not require tariffs to
be filed and that this requirement is best
left to the states. NCTA/CATA, in its
reply comments, states that there is no
basis for requiring tariffs. It indicates

section are best sentled al the local Jeve! utilizing
the remedies available therein
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that such a tariff requirement would be
unduly burdensome and unnecessary

85. We continue to believe that the
filing of informational tariifs at this time
is unnecessary. We have recently taken
action to reduce tariffing requirements
for non-dominant common carriers and
we see no reason to impose such a new
requirement on cable systems. * We
believe that we can effectively monitor
this situation through trade publications
and other materials. Therefore, we will
not tequire that informational tariffs be
filed, but we do reaffirm our authority to
require them in the future should such
action be deemed necessary.

86. Franchise Fees, Sections 622 of the
Cable Act specifies that the franchise
fee paid by the cable operator to the
franchising authority be no more than
five percent of gross revenue. This
section also prohibits the Commission or
any other Federal agency from
regulating the amount of the franchise
fee or the use of the funds derived from
the franchise fee

87, In the Notice, we proposed to
delete § 76.31 of our rules concerning
franchise standards. This rule limits the
[ranchise fee to three percent of gross
rovenue with a five percent fee
obtainable upon a showing of
reasonablensss, This rule also contains
suggested, but not mandatory,
pracedures for the loca! fanchising
process.™ These pravisions are
generally dealt with in section 621 and
other sections of the Cable Act.

88. In general, comments from
individual cities and the NLC support
deletion of the Commission's franchise
fee rules. These parties also contend
that section 622(i) of the Cable Act
specifically precludes the commission
from establishing any regulations that
deal with the resolution of disputes
between franchising authorities and
cable operators. Several commenters
suggest that the franchise rules and
standards should be retained in some
form. The Town of Islip, N.Y.. supports
retaining § 76.31's recommended
procedures for all new franchises and
would bave the Commission supervise
negotiation of renewal between the
operator and franchising authority. The
American Civil Liberties Union (ACLU}

Y Sve Foweth Repart ond Order, UG Docket 29
252, 48 R 52452 (November 18, 1), Soe alsa Fith
Report and Order: C6 Docket 79-252, 49 FR 34524
[Seplember 4, 1983)

“For example, these recommendations us-tade
that (1] The franchisee's quabifications sud
consiruction wrangements should be spperecd by
the franchisiog suthority as purt of o full public
proceeding affording due proosss: {2) inltial und
renewn) franchises shoold not excesd 15 vesrs; and.
3] construction should be significan) within the fiest
your of cortification and be completed undnr o
ceusaomable tintetahle: ete,

-

recommends retaining the timely wiring
standard found in § 76.31.

89. NCTA/CATA., in its comments,
suggests rewording § 76.31 to specify
that the franchise fee may not exceed
five percent. NCTA/CATA also
indicates that the Cammission should
define what is and is not to be included
in the fee. In addition, NCTA/CATA
suggests thal the Commission specify
relief pracedures for cable operators
seeking enforcement and interpretation
of the provisions. A number of other
cable interests support deleting the
existing rule, but request that the
Commission retain and sssert its
jurisdiction over any disputes that may
occur regarding franchise fees. Hogan &
Hartson, in its reply comments, states
that the "Commission should exercise
its jurisdiction to regulate franchise fees
* * *to prevent the batkanization that
will result if such disputes are lefi to the
courts.” Hogan & Hartson also states
that the Commission should rule that
§ 76.31 of the rules was in effect unti)
December 29, 1984, the effective date of
the Cable Act. Miami Cablevision
echoes this position and further states
that the Commission’s rules ($ 76.31)
should be applied in full force to those
fee controversies pending with the
Commission on December 29, 1984,

90. After examining the record, we
believe our initial proposal to eliminate
§ 76,31 of the rules concerning franchise
requirements and fees is the appropriate
course of action. Section 622{i} of the
Cable Act clearly states that “la]ny
Federal agency may not regulate the
amount of the franchise fees paid by &
cable operator, or regulate the use of
funds derived from such fees. except as
provided in this section.” We believe
that this provision renders our rules
invalid with respecl to setting franchise
fee limits.* Section 622 of the Cable Act
spells out quite clearly the terms of the
[ranchise fee and how it is defined and
administered. Therefare. there is no
need for us to further define these
matters,* We helieve that any disputes

YIn this regard. the Howse Raport sttes:

Subwection 622(1) prohibits any agency of the
United Stutes, includiog the FCC, from regulading
the amount of the franchise foe or the use to which
fonds collected through the fes will be put. The
current FOC cogulations which cesteicr the ase of
franchise fer revenues 1o cable-relaiod uses and
permit franchise fees of 5 parcant only if & waolver is
granted by the FOC are invalid by the termn of thia
legislation, Sev Hotme Repott at 65,

* Ax lar as reinstating patitions that were
punding prior (o December 29, 1964, we dicline 1o
retuem them to active statis. The Commission no
longer has reguliatory interss! i adjedicating
petitions that have been tendared moot by the
Cable Act

involving the franchise fee are bes)
resolved through the courts.
Accourdingly, we are deleting § 76.31 of
the rules, entitled “"Franchise
standards.” In addition, we are also
deleting § 76.30 concerning applicabilily
of § 76.31.%

Secton 623—Regulovon of Rotes

91. Section 623 of the Cable Act
specifies the manner in which
subscriber rates for cable seérvices may
be regulated. In particular, the
regulation of basic cable service is
permitted by a franchising authority
whenever a cable system is not subject
to effective competition.*” The Cable Ag
specifically charges the Commission
with the responsibility of defining
effective competition and establishing
standards for rate regulation. In
addition, the Cable Aet requires that the
Commission submit a report to Congress
within six years on the effect of
competition in the marketplace as it
relates to rate regulation of cable
syslems.

Definition of Effective Competition

92, In the Notice, we recognized the
desirability of defining “effective
competition™ in a manner that can be
easily interpreted and readily applivd by
a franchising authority within its
community or communities. On the othe
hand, we noted that the definition
chosen should also permit the correct
identification of those situations where
a cable system may have significant
market power. The Natice also reviewed
the actions taken by several states in
deregulating cable television service.

93. In the Notice, we sought conmen
on what constitutes effective
competition and what kinds of signals o
services compate with basic cable
service. We also requested comment oo
defining effective competition in terms
of the availability of off-the-air signals
in the cable system's community. In this
regard, we indicated that if such a sign
complement criterion wese chosen, one
approach would be to define effective
competition in a given market as the
presence of four unduplicated broadoast
signals, including the programming of
the three major networks. We also

M Section 76,30 wates that the exiatiog fram he
few rula is apphicable only o systenws with 1000 or
more subscnbers.

¥ Section 62312] of the Cable Act grandfathon v
twe years any existing sthte law which provilos b*
any Himitation o preemption of regolations by oo
franchising authorities. This regulation applies 0
cabie sy alems franchised aftor the effnctive date o
these mbes. il 10 all cable systems after Devrmbd
29, 1080, The Cable Act grandfaibers certain
fronchise rate obligativas during the twa

Intervening yours

A AR ST e -~ B P e M e

3
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suggested that in determining whether a
signal was available in a franchise area
the predicted Grade B contour might be
amore approapriate criterion than one
based on either a specific mileage zone
(e.g. 35 miles) or the Commission's
must-carry rules. Finally, comments
were requested on whether a
penetration level criterion should be
included in the definition of effective
competiton.

94. Most of the parties filing comments
or reply comments in this proceeding
asddressed the issues raised in this
section of the Notice.

95. Signal Complement Criteria.
Althought little consensus can be found
among the commenting parties, they
generally suggest defining effective
competition based on some form of
signal complement criterion. Well over
half of the commenters feel that the
proposed requirement of four off-the-air
broadcast signals is too strict. Cox,

NTIA and Time Inc., for example,
suggest a three signal criterion. NCTA/
CATA. Hogan & Hartson, and comments
submitted by the law firm of Fleischman
and Walsh, P.C. on behalf of various
cable television interests (VCTI), in
tomments representive of most cable
inferests, argue for a two signal
triterion.®® Other commenters argue

that the four broadeast signal criterion
suggested in the Notice is insufficient to
ensure effective competition. DOJ and
the Telecommunications Research and
Action Center (TRAC) assert that &
minimum of five broadcast signals is
necessary in order for there to be
effective competition with cable
service.®® The National Federation of
Local Cable Programmers suggesls

seven signals. The NLC proposes
Tequiring a total of ten signals including
five alternative delivery channels.50

%. Several of the parties suggesting
additional (more than four) signals also
ndicate that the statute requires that the
Commission define the circumstances in

\“

** Both Cox and VCTI also urgue that foreign
brosdcant station signals [e.5. Canadian and

“vean) represent effective competition in some
@ble markets and should be counted for this
Pirpose. Section 26.5(b) of our rules defines
Wevision broadcast station to include any “station
“rosed by a forelgn government,” and uecordingly
2y such stations will be included.

** DOJ alwo suggests that other criteria be
“esidered in addition 1o the signnl complement.

"I addition to NLC. & number of commenters
""spective of their views on the num er of
247ls) support the inclusion of various alternative
‘f-""-'!n systems in our effective competition
;Am':..r.a See, e.g. comments filed by the U.S.
aference of Miyors, VCTL TRAC, and the US.
+hali. Conference. Other parties argue thot the
:;-'ﬂ'.mtrrmg provided on these systems (STV,

*‘i MMUDS, and DBS) is most substitutable with
l‘d' Provided on the pay cable channels and

tolore should not be included.

which a "cable system" is not subject to
effective competition. These parties
state that a standard based on
alternatives to "basic cable service”
only, as suggested in the Notice, is not
appropriate given the statutory
language. This view was expressed by
NLC and the City of New York, among
others. DOJ and a number of other
parties believe that the Commission was
correct in limiting the question of
effective competition to basic cable
service. These parties note that
franchise rate regualtion authority is
limited to regulation of basic cable
service. ¥

97. Several parties in their reply
comments criticize the Department of
Justice’s proposals for an effective
competition standard based on five
signals. They state that DOJ provides
little justification other than supposition
and intuition. On the other hand, an
empirical study by NCTA/CATA was
cited by many as providing factual
support for a standard based on fewer
than three signals.

98. After full consideration of the
record on this issue, we continue to
believe that a standard for defining
effective competitive based on the
availability of off-the-air broadcast
signals in the cable system’s community
is appropriate. In adopting this
definition, we do not mean to minimize
the importance of the various alternative
sources of video programming such as
multipoint distributing services, direct
satellite reception, and video cassette
recorders.® Such services are significant
providers of video programming services
and do, in fact, offer competition to
cable services.* Congress has already
made the decision that nonbasic service
should not be subject to such regulation
at either the federal or local levels.®

*'In this regard, we note that the Cable Act
amends section 705 of the Communications Act of
1934, as amended, 10 permit the reception by
individuals of any satellite cable programming for
private viewing. This action significantly increases
the programming options available to all viewers,
We also note that the Commission has proposed
preemption of certain restrictive local zoning
regulation of satellite receive-only antennas, See
Notice of Proposed Rule Making, CC Docket No. 85~
B7. FCC 85-144. adopted March 28, 1985

* See Report and Order in Docket No, §3-670, 49
FR 33588 (August 23, 1984): Report and Order in
Docket No. 19142, 96 FCC 2d 634 (1984); Report and
Order in Docket No. 83-1000. 49 FR 31877 {August 8,
1064) and Memarandum Opinion and Order in
Docket No. 83-1008. 50 FR 46666 (February 1, 1985).

* Some commenters express concern that cable
systems may have market power in the provision of
nonbasic service and that this power could be
extended 1o their provision of basic service.
Therefore, these commenters contend. rate
regulation of basic service should be permitted
whenever there is a lack of competition in nonbasic
service. We bellove the commentors’ argument is
based upon a concern about the marketing practice

This decision appears to have been
made based, at least in part, on.a belief
thit alternative video delivery systems
provided sufficient existing or potential
competition to nonbasic services that
rate controis would be
counterproductive, However, the Cable
Acl requires the Commission to look a1
competition for the limited purpose of
determining in what situations rate
regulation of basic cable service may
take place. For the most part,
programming provided by basic cable
service includes local, over-the-air
signals and other services. Therefore,
we believe that a standard based on the
reception of terrestrial television signals
is appropriate and provides a
reasonable benchmark for determining
effective competition with basic cable
service. Furthermore, we feel that this
standard meets the congressional intent
of an administratively manageable
standard for the Commission.
franchising authorities and cable
operalors.

99. Number of Signals Required. The
number of over-the-air broadcast signals
required to provide effective
competition to basic cable service must
be sufficient to allow viewers adequate
and significan! programming choices.
Further, the number of signals should
ensure that the basic tier offering does
not become a source of market power
for the cable operator. Based on the
record in this proceeding, we believe
that three broadcast signals are the
minimum number of signals needed to
meet these objectives. A limited
statistical sampling of two, three, four
and five signal markets using Arbitron
viewing data provides further evidence
to support this conclusion.™ In

of cable operators whereby consumers can
subscribe to a pay tier only if they afso subscribe (o
the basic. This marketing practice. often colled o
“tying arrangement,” {s addressed in the antitrust
literature, We believe that the commenter's
argumaent s incorrect. This is 50 because o cuble
operator has the ability to charge a price for
nonbasic service thut is the most profitable. He,
therefore, has no incentive (o raise busic service
rates in order to eam increased profits. Thus, we
believe that the manner in which cable operators
market basic and nonbasic services represent an
efficient business practice and is not a threat 1o the
competitive provision of basic service. “The lew's
theory of tying arrangements is merely another
example of the discredited transfer-of-power theory
and perhaps no other variety of that theory has
been so thoroughly and repeatedly demolished in
the legul and economic theory.” See Robert H. Bork.
The Antitrust Poradox. 1978, p. 372. Accordingly, we
see little point in determining whether a cable
system may have market power in the provision of »
service thal a franchising authority is probibited
statutorily from regulating.

* See Arbitron 1882 County Coverage Surveys,
Cablwe-Controlled.
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comparing the cable viewership of the
programming which is most likely to be
included in the basic tier with the off-air
local broadcast viewership, we found
that in two signal markets the
viewership share of such programming
could be as large or larger than the off-
air viewership of the typical local
station in such a market. This could
potentially be a source of market power
for the cable operator. In three signal
markets, the cable viewership of such
basic programming was in general less
than the off-air viewership of a single
local signal.® In the wors! case, the
impact of the provision of basic service
programming would be comparable to
adding one more competitior to a (three
competitor) market. Further support for
the reasonableness of an effective
competition standard of three signals
can be found in the economic literature.
In an empirical study of American
industry, Kwoka demonstrated that ihe
presence of a third competitor of sizable
marke! share may be sufficient to
guarantee competition in a given
industry.™ For the case at hand,
involving at least three broadcast
signals and a cable system, there will
generally be not just a third but a fourth
competitor of sizable market share.
Accordingly, we feel that the
programming of basic cable service is
not likely to be a significant source of
market power in these circumstances
and that retaining the four signal
standard proposed in the Notice could
subject a number of cable systems to
unnecessary rate regulation,

100. Therefore, after careful
consideration of the arguments
presented as to the appropriate number
of broadcast signals required for
effective competition with basic cable
service, we have decided to relax the
effective competition standard proposed
in the Notice. We now conclude that the
existence of three or more off-the-air
broadcas! signals in the cable market
provides viewers with adequate
programming choices and presents an
effective constraint on the market power
of a cable system in the provision of
basic service. We recognize that many
cable systems provide a number of
services in addition to the

*Viewesship of basic cable services {excluding
must-carry signals) ranged from these quarters to
approximately equal 1o the off-the-air viewership of
the typical local signal, which in this sample waa
whout 335 We feel that & marke! or viewership
share of 39% or less is a reasanable fndication of
hack of market power. See U.S v. Aluminam Co. of
America ef ol 148 F. 24 416, 424 (1075).

* See John E. Kwoka, “The Bffect of Market Share
Disteibution on Industry Performance,” Review of
Economics & Stotistics, Vol. LX), No. 1, February
1979, pp. 101-100

retransmission of off-the-air signals. For
example, a cable system may typically
provide additional broadcast signals,
access channels, and certain satellite
delivered programming on its basic
cable tier.* Nevertheless, we do not
believe that a cable system gains
significant market advantage by the
provision of this additional
programming in those markets where
there are sufficient (Z.e., three or more)
off-the-air broadcast signals.*
Accordingly, a cable system will be
considered to face effective competition
whenever the franchise market receives
three or more unduplicated broadcast
signals.*™

101. Program Countent of Signals. In
the Notice, we proposed that the
programming of three major networks be
included as part of the signal
complement requirement. A number of
commenters support this network
programming requirement. For example,
DOJ, NLC, the Department of Defense,
and TRAC concur with this position.
These parties believe that a cable
system could conceivably gain market
power by importing a signal which
provides network programming not
receivable off-the-air in the franchise
area, Several commenters, NCTA/
CATA, VCT1, NTIA, Heritage
Communications, Inc., Hogan & Hartson,
and California Cable Television
Association (CCTA), among others,
oppose any programming content
requirement.™ In its comments, VCT1

“'Examples of satellite delivered programming or
gable networks are the Entertolument and Sports
Programming Network and Cable News Network.

*“The existonce of market power depends an both
the lave! of demand for a particular product and the
clasticity of that demand. For these additional basic
services 10 be o source of market power, it must first
be shown that a significant demand exists for these
services and thal such demand (s relatively
inelastic. None of the commenters were able to
P any evid to support either of these
contmntions. In fact, several of these same
commenters readily concede that no market power
is obtained from the provision of some of these
additional services, such as the public access
chammels. In thix regard, it should also be noted that
mont sotellite pervicea presently provided on cable
systems alther are not rated or have very small
viewing shares according to the national rating
services.

“ Furthermore, we also agree with those
commenters that state that it was the intent of the
Cable Act 10 significantly deregulste the provision
of cable service. We believe that & roquirement of
five or more signals would not huve the effect that
Congress clearly intended.

MCCTA also argues that duplicated signals
should be counted. It notes thal programming
duplicution is not an issue n cither talevision
license renewal or must-carry requirements.

argues that past Commission policies
{e.g., spectrum allocation, must-carry
rules, etc.) have not been based upon
some “entitlement” of viewers to the
programming of the three major
networks. In addition, VCTI points oul
that independent and noncommercial
programming have become increasingly
popular and that the presence of either
in a markel may contribute more to
programming diversity than the offering
of a third network affiliate,

102. After weighing the arguments
presented on both sides of the issue, we
conclude that a programming content
requirement based on major network
programming should not be included in
the Commission's standard for effective
competition.™ We continue to have
significant First Amendment concerns
with any requirement based on the
programming content of broadcasters.
We also note that such a requirement
would not be consistent with our pas!
efforts to foster alternative program
sources. For these reasons, we will not
adopt such a requirement.

103. Signal Availability Standard. The
Notice indicated that if a broadcas!
signal standard is chosen, a method
must also be developed for determining
when a signal is available in a given
franchise area. A number of approaches
were suggested in the Notice including
counting all signals within a specific
mileage zone (i.e., the 35-mile zone) and
a standard based on the Commission’s
must-carry rules.™ In the Notice, we
suggested a standard based on counting
stations that placed a predicted GradeB
signal contour over the cable
community. Comment was also
requested on whether a penetration
level should be included in our
definition of effective competition.

104. Most cable interests and certais
other parties suggest counting a signal il
it meets any of the must-carry
requirements. For example NCTA/
CATA. VCTI, TCIL Cap Cities and
CCTA, argue that a signal should be
counted if it satisfied any one of a
number of criteria, such as Grade B,
significantly viewed, 35-mile, or must-
carry. NTIA, Hogan & Hartson and
Time, Inc., suppart the Grade B contow
criteria proposed in the Notice. They
indicate that the Grade B proposal is !

" 1t should be poted, howeyer, that in the vael
majorily of markots with three or more wndopies™
signals, the programming of the three major
networks is provided.,

" Must-carry signals incdude all television
stations within & 35-mile 200e. certain Grode B
contour signals and sigrals thet have attained
stgmilicantly viewed status within the coble
community. See §§ 76.54, 76.55, 76,57, 70.50 o
7661 of the Commission’s reles.
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most cost-efficient and easiest to
sdminister altemative.

105. The majority of the pasties
associnted with the local franchise
process and a number of other
commenters suppor! a stricter standard
for z;ounling‘:ignah. NLC and TRAC
argue that the 35-mile zone criterion
should be used. ACLU and the Cable
Television Information Center support
using the Grade A city contour. Several
commenters, for example, the National
Association of Towns and Townships,
the Vermont Department of Public
Service, DOJ and the Department of
Defense argue for a standard based on
“sctual™ s oppused to predicted
reception. In addition, a requirement
that cahle penetration be less than 70%
was supported by several of these
parties including the NLC and TRAC.™
These commenters cite penetration as a
good indicator of the dependence of
viewers on cable service for adequate
reception of local broadcast signals.

106. The choice of an appropriate
signal reception criterion is a difficult
one. The use of any of the above
alternatives will result in some cable
systems being judged to have effective
competition when in fact reception of
three or more signals may not always be
possible in the franchise ares. On the
other hand, some cable systems will be
Judged, whatever the alternative chosen,
to not face effective competition when
in fuct the majority of homes in the
franchise area are receiving more than
three broadcast signals. Since no
compelling arguments were given to the
contrary, we believe that weight should
be give to the administrative
convenience of implementing a signal
availahility test.

107. Furthermore, given the intent and
purposes of the Cable Act. we feel that
in developing a standard for the
purposes of rate regulation, it is more
ippropriate to favor a presumption that
competition does in fact exist rather
than 1o assume that consumers will
mike no efforts to seek out alternatives
10 basic cable service. Clearly, in this
'rgard, there is considerable evidence
Viewers do take significant measures,
such os improved antennas, use of
fotors and amplifiers. to receive
broadcast signals they deem desirable
even if those viewers are in areas with
ringe or marginal reception.

::.r.: ordingly, at this time, a signal will
* counted for purposes of effective

Soveral stutes have such & penetration
U ment far Matewide doreulation of cable
Wirma DOY proposes « vartation based an the
o Vomum penairation el of bosic service.
e cally. it suggests basle-ouly mbacribers munt
" than 2% of al) ssbscritvers for theme 10 be
Fleckve Compet tlon.

competition if it places a predicted
Grade B contour over any partion of the
cable community or is significantly
viewed within the cable community. ™
However, in order to ensure that
franchise authorities are permitted to
rate regulate in those areas where there
is not effective competition, franchise
authorities may submit showings and
engineering studies 1o indicate that such
signals are in fact not available
anywhere within the cable community.
Such studies shall include field strength
measurements made in accordance with
§ 73.686 of the Commission’s rules.

108. With regard to any additional
crilerion based on cable peneiration
figures, we are unconvinced that such
statistics are reliable indicators of
broadcast reception problems. We
believe that cable subscriber
penetration is determined by a number
of factors other than the availability of
off-the-air signal reception. More
specifically, price, qualily of service,
income and area viewing tastes will all
have a significant impact on the demand
for cable service and the resulling
subscriber penetration of cable service
within a particular area. We find that
the adoption of a penetration standard
would be arbitrary and unjustifiable for
the thousands of cable communities that
not only have varying television
reception, but also include viewing
households with divergent incomes and
lastes. We are also sympathetic to
commenters' arguments that a
penetration criterion would penalize
cable operators who have attained
substantial subscriber penetration by
providing low-priced popular cable
offerings and services. In this regard, we
believe that a penefration standard
could create a disincentive for cable
operators to upgrade the quality and
level of the services they now provide.
Accordingly, we conclude that adoption
of a cable penetration crilesion as part

"' We believe that “significantly viewed in the
cable community™ will give a more sccunte
analysix of those signals that are svailable in the
cable community and eliminate any problems this
standard may bave within hyphenated cammwrities
In addition, s number of parties submiited
commints on the issue of availability of browdcast
sigrials from television anshators. Fur exampie,
VCTL, Cox. and Hogan A Hattson presen! anguments
for the inclusion of such sgnals m the duterminstion
of effective competition. We agree that broadcast
signaly of Lanalator stats howld be considered
Howsver. in view of the varying power and the
relatively smail grographic service ares of
translator stations. we believe that it is
insppropriate to count translaton om an equal basie
with broadcast statione. Accordingly, signale of
traalator slations shall be countex! onty f nxh
wtatione are docated within the cable comemmity,
provided. however, that transictors used Vo
retranamit a station already providing @ Grade B
ooniour or significantly viewed withia the cabile
community may not be considered for s prrpone.

of the effective competition standard
would not be in the public interest.

109. Several commenters express
cancern that some cable systems may
be susceptible to disruption in their long
term plans due to the nature of our
definition of effective competition. For
example, a system operating i @ market
within three Grade B contours could
become subject to rate regulation if one
of the broadcast stations should go dark
(even temporarily), reduce its power, or
directionalize its signal. In this regard,
Cox, in its comments, proposes that
once a market satisfies the criteria for
effective competition, it cannot be
reclassified. While we are sympathetic
to a cable operator’s desire for
regulatory certainty, we believe that this
solution would be contrary to the intent
of the statute and would ignore those
situations where effective competition
might be removed. Accordingly, in those
situations where a cable syvstem has
been found previously to be subject to
effective competition but subsequently
was found to not be subject to effective
competition due to changed
circumstances in the cable system
community, the cable system shall be
exempt from rate regulation for a period
of at least one year. We believe that this
one year period will allow a cable
operator sufficient lime to make the
transition from an unregulated to a
regulated entity.

Standerds for Rote Regulation

110. Section 623 of the Cable Act also
requires that the Commission establish
standards for the regulation of basic
cable rates by a franchising authority. In
the Notice, we noted that this involves
not only specifying what services can ba
regulated but also in what manner.
Thus, we must define “basic cable
service” for the purpose of rate
regulation and establish the standards
for such rate regulation. These issues
are discussed in turn.

11%. Definition of Basic Cable Service.
Section 602 of the Cable Act defines
basic cable service as “any service tier
which includes the transmission of local
television broadcast signals.” The
House Report encourages the
Commission "to fashion a definition of
basic cable service most appropriste to
achieve the purpase of the regulations
consistent with the provisions of Title
VI." In this contex\, we stated in the
Notice that it was appropriate to include
“significantly viewed" as well as local
signals. Accordingly, we proposed
defining basic cable service as "any
service tier{s) which include(s) the
retransmission of must-carry television
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broadcast signals as defined in §§ 76.55
to 76.61 of the rules.”

112, There is considerable
disagreement among the parties with
respect to the Commission's discretion
to develop a definition of basic cable
service for the purposes of rate
regulation different from that contained
in section 602 of the Cable Act. NCTA/
CATA states that the Cable Act
generally reflects Congressional
endorsement of the Commission's
prohibition on regulation of rates for
optional services and therefore gives the
Commission discretion to aller the
definition of basic cable service in
developing standards for rate regulation.
In this regard, it quotes extensively from
the House Report:

The Committee wishes to stress that it
intends to give the Commission flexibility in
promulgating these regulutions. The
definition in section 602 of basic cable
service is intended primarily for use in
determining the extent of regulation that will
be permitted during the * * * transition
period. The regulations of the Commission
under this subsection serve a different
purpose—defining the circumstances and
extent of regulation that may occur beyond
the transition period.

NCTA/CATA does not. however,
support the Commission's proposed
definition. It states that the definition in
the statute as well as our proposed
modification would permit regulation of
multiple tiers of basic service where a
cable system offers a lowest-priced
basic tier that includes retransmission of
local broadcast signals and also offers
another tier at a single, higher price that
includes everything on the lowest-priced
tier plus additional services. NCTA/
CATA states that while the statute
permits this practice during the two-year
transition period as the result of a
political compromise, the Commission's
preemption policies and the Cable Act's
endorsement of the Commission’s
prohibition on regulation of rates for
optional services requires that the
Commission prevent such rate
regulation from continuing beyond the
transition period. Thus. NCTA/CATA
recommends that the Commission make
clear that basic cable service includes
no more than the lowest priced tier of
service that includes all local broadcast
signals. In adfjilion. NCTA/CATA urges
the Commission to affirm that basic
cable service includes only the
retransmission of local broadcast
signals and that any ancillary services
provided along with basic service
should not be deemed “basic service.”
Thus, NCTA/CATA asserts, regulated
cable systems would be free to remove
or retier any of these other services,
Such a statement, NCTA/CATA asserts,

would simply reaffirm the Commission’s
fundamental policy in this area,™ and
nothing in the Cable Act requires the
Commission to set aside its previous
decisions.™®

113. NTIA states that the Commission
“clearly has the power, and probably a
mandate to adopt a definition of ‘basic
cable service' different than the one
contained in section 602(2) in order to
further effectuate the purposes of the
Cable Acl." NTIA proposes that the
Commission adopt a definition of basic
cable service which is based on the
retransmission of unaltered broadcast
television signals rather than one based
on must-carry signals, as proposed in
the Notice. NTIA stales that this
alternative definition would ensure that
franchising authorities whose cable
systems are outside of all television
markels [i.e.. areas where there are no
signals which cable operators are
required o carry under the must-carry
rules) have the authority to rate regulate
the basic service of these cable systems
if they are not subject to effective
competition. NTIA slates that this
proposal more fully carries out the
intent of the statute.

114. The Department of Justice
believes that the Cable Act sanctions
the Commission’s decision to preempt
state and local rate regulation of all but
basic cable television service. However,
it states that it is not clear whether the
Commission has discretion under the
Cable Act to define basic cable service.
It states that the Cable Act does not
authorize the Commission to define
basic cable service either generally or
for purposes of section 623. “While the
legislative history does suggest that the
Commission may ‘fashion a definition of
basic cable services most appropriate to
achieve the purpose’ of its ‘effective
competition’ criteria, * * * it seems
apparent that the Commission could not
define ‘basic eable service'

" See Community Cuble TV, Ioc. [hereinalter
Community), 85 FCC 2d 1204 (1983) and Community
Cable TV. Inc. [Reconsideration), 56 RR 2d 735
(1984)

*The individual cabie Interests that filed are in
genetal agreement with NCTA/CATA'S proposed
definition of basic cable seérvice, giving aqual
support to the concept that busic cable service
should include either (1) must-carry signals only: or
{2) the lowest-priced tier which contains the must.
corry signule. In addition, they state thet cable
operators must retain the freedom to retier ancillury
services out of “basic service” granted them by the
Commission’s decision in Community. These purties
include PCTA, TCI, Cap Cities, VCT1, New Jersey
Cable Television Association, Time (reply
comments), CCTA, Cox, Cable Operators and
Hogan & Hartson. We also note that several partics
urge that the PEG channels be incloded in the
definitlon of basic service: These purties include
TCI, the City of Boston, the U.S. Catholic
Conference, and the New York Citizens' Committee
for Responsible Media.

inconsistently with the Act, e.g., limited
to the must-carry channels." DOJ
believes, however, that the
Commission’s proposed definition of
basic cable service that interprets local
television broadcast signals as the must.
carry signals is a proper interpretation
of the statute, supported by the
legislative history.

115, NLC states, in its reply comments,
that the Commission's responsibilities
under section 623(b) of the Cable Act
should be construed in the context of the
plain language of the Cable Act and the
purpose of the section to allow for rate
regulation in communities when the
cable system is not subject to effective
competition. NLC agrees with DOJ that
the Commission has little discretion to
fundamentally alter the definition of
basic service contained in the Cable
Act. In this regard, NLC states that
Congress considered and ultimately
rejected both definitions of basic service
proposed by the various cable parties
(#.e., must-carry signals and the lowes!
priced tier which includes the must-
carry signals). NLC states that the
definition of basic service contained in
the Cable Act is intended to establish
regulatory certainty and stability where
conflicting court decisions created
confusion with respect to the proper
definition of basic service. NLC believes
that the definition contained in the
statute establishes the necessary
distinction between basic and nonbasic
services,

116, After careful consideration of the
full record in this proceeding including
the statute, the legislative history and
the comments, we conclude that the
Commission does have the discretion lo
fashion a definition of basic cable
service different from that contained in
section 802(2) of the Cable Act for the
purpose of developing rate regulation
standards. While some tension may be
crealed by adopting a definition of basic
service for section 623(b) of the Cable
Act that differs from the definition in
section 602(2), we believe that there is
legislative guidance that permits such a
change. First, in adopting appropriate
regulatory standards we must keep in
mind the underlying purposes of the
Cable Act which are articulated in
section 601. Foremost among these is the
intent of the statute to establish
“standards which encourage the growth
and development of cable systems * *
assure that cable communications
provide * * * the widest possible
diversity of information sources and
services to the public" and “promote
competition in cable communications
and minimize unnecessary regulation
that would impose an undue economic
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burden om cable systems.” We believe
thit we must implement section 623(b)
consistent with these statutory goals.

117, Reflecling these procompetitive
goils of the statate, seclion 623
preempis rate regulation of all cable
services provided by those cable
svstems subjject to effective competition,
In this regard, it is consistent with the
Commission's long-standing policy to
preempt local regulation of nonbasic or
“pay” cable services, based on the
prernise that "unnecessary rate and
tunff requirements can stifle price
competition and service and marketing
mnovation." 7 As most recently
reaffirmed in Copital Citing Cable, Inc,
v. Crisp, only “preemption of state and
local regulation cén assure cable
systems the breathing space necessary
lo expand vigorously and provide a
diverse range of program offerings fo
potential cable subscribers in all parts
of the country.” ™ Wa also note that in
preempling rate regulation of basic
service of these cable systems, section
623 goes even further than the
Commission’s préemption palicy, The
Cable Act authorizes local rate
regulation only for the provision of basic
cable service for those cable systems
not subjeet to effective competition and
gives the Commission the responsibility
to prescribe rules to make effective the
natlonal policy with respeet to rate
reguliition of these systems. We believe
that the statute and legislative history
give the Commission broad discretion to
implement this provision consistent with
the provisions of Title VI.

118. With this mandaste in mind, and
in light of the comments, we are
convinced that the definition of basic
cable service contained in section
W22}, even with the modification
proposed in the Notice, should not be
ipplied to section 623(b).7 To do so, we
believe, could induce an expansion of
t2te regulation of cable systems that is
consistent with the basic goals of the
itstute. Such a definition of basic
service would permit & franchising
wutharity to regulate multiple tiers of
table service where a cable system
Poces its tiers on a cumulative rather

O —

S Community st 740

" Ser Copital Clthes Coble e, v Crisp, 108 S.CL
T84 (1904)

"The drfinition of bosic cable service contained
[iclon 60042) applies to section 62342) which sets

(e scope of permissible rate regulation duriag
1o pear “lzansitian period™ befora the
J1mEsion’s rate regulation mles become affective

1l Cable systems. This definition of basic
ice s appenpriate for this sabsection becanse
I belicve this subsection endesvors to paint «
""6'5 duth of permvissible activity so as not 1o
ey minediste disfocations in existing
e s betwean franehising sutharitivs snd

il synteme,

than an incremental basis.* Thus, while
some cable systems subject to these
provisions would have one regulated
tier, many systems could have maltiple
tiers under regulation, and some
systems could have all their tiers
regulated. ™ Most of these regulated tiers
would include services that are
universally considered to be “pay™
services, This is an unreasonable
outcome for two reasons. First, if at all
possible, a regulation should not be so
consiructed that its impact depends
upon the manner in which the service is
marketed or delivered, as would be the
case with this proposed definition.*
Second, this definition would permit
rate regulation of services which has
been determined on numerous occasions
in the past are best provided on an
unregulated basis. ** Nothing in the

“We note that tie legistative history of section
60212) indicates that Coogress contemplated that
“basic cable servicn” se delined therein could
includa multiple ters of “basic service.” Soe Houss
Report at 30, However, the House Report also
indicates that the C {wsion should not be b ]
by the section 602{2) definition, except during the
two yeur period between the peasage of the Cable
Act and the efflectiveness of rate regulation under
Section 623, See House Report st 66, .
the fact that the section 602(2) definition of basic
tier can include multiple Hers is not controlling
within the context of section 023, For these
prposes. we belirve the better defimition of “hasic
service” shoukd be lioited 10 o single tier.

*' For example, conmider the following coses:

Cable sysiem | provides service as follows: Ther
A—"must-cany” signals and sccess dunaels

Tier B—aatelhite delivered services such as ESIN
und CNN

Tier C—pay servioes sech as HBO and Showtime

Cable system IL according 1o fis franchise
agresment, provides the same services as follows:
Tier A—"must-Carry™ signals und accees channely

Tier B—"must-Carry” signals and access
chunnels + satellite delivered setvices soch an
ESPN and CNN

Tier C—Ther A and B services + pay services
such as HBO and Showthe,

While both cable systems aro the suae
services, under the section 802(2) definition of bask:
cable service Tier A on Cable system [ could be
roguiated by the franchising authority while Tiers A,
B, and C on Cable system B could be sabject to inte
regulation. We believe that such & result in cleacly
not imtended by the statute.

*In this regard, we disagree with the commnienta
of the NLC that the definition of basic cable service
contained in the statute establishes the necessary
distinction between basic and nonbasie services.
On the contrazy, we believe that this definition faile
to draw any meaningfal distinction hetween hese
Iwao services.,

 Seo United Stotes v Nikdwest Video Corp., 408
U5, 658 {W22). United Stotes v. Sauthwestern Coble
Co., 392 US. 157 (2988} New York Stote
Commizsion on Cable Television v, FCC, %9 F 24 58
(2d Cir. 1962 Brookhaven Coble TV, Inc. v. Kelly,
573 F2d 70 (24 Cir. MiP8), cert deniod. 441 LS. 84
(0L

statute supports a determination that we
mus! pernyit the pay services of these
cahle systems to be rate regulated. We,
therefore, intend to modify the definition
proposed in the Notice and adopt the
following definition of basic cable
service for rate regulation purposes:
Basic cable swrvice is the Ger of service
regularly provided to all subscribers thod
includes the retransmission of all must-carry
broadcast television signals as defined in
§§ 76.55 to 76.61 of the rules, [or, in the
ahsence of at least three must-carry signals,
any unaltered broadcast tefovision signals)
and the public. educational and governmental
channels if required by a franchising
authority under Section 611 of the
Communicalions Act.™ *

This defimition of basic service resalves
the problems created by the definition
conltained in section 602(2) of the Cable
Act. In addition, it creates a reasonable,
historically based, demarcation between
basic and nonbasic services which will
permit the rate regulation of only the
core or “basic” offering of those cable
systems not subject (o effective
competition. ™ We believe, therefore,
that it is consistent with the goals of the
statute and longstanding Commission
pelicy.

119. As a final matter, we note the
comments made by some parties that
the definition of basic cable service
adopted in section 602(2) is inconsistent
with our decision in Community. % These
parties believe that the statute
intentionally reject the policies
underlying that decision. We believe
that a fair reading of the statute would
not support that conclusion, We
determined, in Community, that the
cable operator must have discretion in
the selection and packaging of its
programming services consistent with
First Amendment freedoms and the
rigors of the economic marketplace. In
this regard, we stated that a cable
operator “is free to add, delete, ar
realign its service as long as the hasic

*This definition s preferable to the “lowest
priced™ tier proposal of many of the cable interesta.
In genvral, we believe it is imprecise 1o define
service by its price, Further. in this instunce. soch »
definition would appear inappropriate as the price
of the tier in question ix to be determined by the
regulatory authority

“For of mte regulation under section
623 of the Cable Act. superststions or satellite
delivered televislon signals sbull not be considered
unaltered broadcast television signals an defined in
basic cahle service. See parsgraph 27 su,

Further, where a cabl: sysiem carries a lorge
number of unaltered broadeast signals, the
Commission may consider walver requesis for
permission to refier these signafu.

*1In Community, we stated that basic subseribes
service conuists of that service mgulurly provided 1o
all submeribers, and that basic service nest cootain
all the signals mandated by the Commission’s rules.

" Soe comments of DOJ and NLC,
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service contains all the signals
mandated by the Commission’s rules.”*
We believe that the statute goes far to
ensure that no restrictions are placed on
cable systems that unnecessarily restrict
this freedom,

120. Several sections of the Cable Act
place limils on a franchising authority’s
power to regulate cable programming
services. Seclion 624 specifies that for
new [ranchises, and renewals of existing
franchises, the franchising authority
may nol require a cable system, either
directly or indirectly, to provide
particular video or other information
services or even a broad category of
such services. Further, the franchising
authority may only enforce requirements
in the franchise for broad categories of
these services. Section 625 specifies
procedures available to cable operators
in seeking modifications of their
franchise obligations. With regard to
programming, it provides in subsection
(n) that & cable operator may obtain
modification of a requirement for
services contained in its franchise if it
demonstrates to the franchising
authority or in court that the “mix,
quality, and level of services required by
the franchise at the time it was granted
will be maintained after such
modification.” Subsection (c) permits
the cable operator upon 30 days'
advancé notice to the franchising
authority to rearrange, replace or
remove a particular cable service if the
service becomes unavailable or is
avallable only with substantially higher
copyright fees for which the operator
has not otherwise been specifically
compensated. Subsection (d) provides
that a cable operator may freely retier or
repackage services where the tiers
involved are not subject to rate
regulation. Finally, section 9(b) of the
Cable Act grandfathers any retiering,
repricing or deletion of services
pursuant to the Community decision, as
of September 26, 1984.

121. We believe that the Cable Act
does not substantially alter the
Commission's Community decision and
that these sections of the Cable Act,
taken together, afford the cable operator
substantial freedom to replace and retier
its services. Section 625(d) gives cable
operators complete freedom Lo retier
and repackage programming services
among the tiers that are exempted from
rate regulation, notwithstanding any
provisions in the franchise agreement to

" See Community at 8. See also In re: Cox Cable
Now Orleans, Inc. v, City of New Orlesns,
Memorondam Opinion and Onder, FCC 85-1086,
adopted March 5, 1985

the contrary.* When the Commission's
rules become effective after the two-
vear transition period, the majority of
cable systems will be exempted from all
rate regulation. Most cable operators
will, therefore, have complete freedom
to retier and repackage all their “basic"
and “pay" programming services. Those
cable operators subject to rate
regulation will have their freedom to
retier and repackage restricted
somewhat by the statute, but this
constriction is applicable only to
programs on their regulated tiers. In
addition, any cable operator subject to
regulation may obtain a modification of
a franchise programming obligation
under section 625(a) after demonstrating
to the franchising authority that the
proposed modification will maintain the
mix, quality and level of the .
programming services. While this
provision may in fact limit the cable
operator's freedom somewhat during the
two-year transition period, we do not
believe it will be burdensome after this
period because most cable systems will
not have any regulated tiers of service
and, of those systems that do, only the
one tier that contains basic cable
service will be regulated.

122. Regulatory Process. Section 623
of the Cable Act also specifies that the
Commission has the responsibility of
developing the procedures and
methodologies which a franchising
authBrity must follow in regulating basic
cable service rates. In the Notice, we
proposed a number of administrative
procedures for the rate setting process.
For example, we indicated that there
should be formal notice to the public, an
opportunity for interested parties to
make their views known, and a formal
statemen! when a decision on a rate
matter is made. We also stated that rate
of return regulation of basic cable
service was inappropriate due o its
inherent costliness and complexity. We,
therefore, proposed in the Notice a
comparable rate method that would set
the regulated basic cable service rate
equal to the level in comparable
unregulated markets. To ensure greater
flexibility and ease of implementation,
we also proposed a plus or minus ten
percent “zone of reasonableness” of the
average rate of the comparable cable
systems.

123. Few objections were raised with
the adminstrative procedures proposed
in the Notice. Accordingly, we will

*Unlike Comnamnity which permitted
unrestricted deletion (with no replacement) of &
programming service, we believe that the Cable Act
prevents cable systems from deleting a program
servico except where the particular category of
programming is no longer available, or available
only at 4 substantially higher. uncompensated price.

require franchising authorities in
exercising their right to regulate basic
rates o provide (1) formal notice of a
rate standard (or change thereof) to the
public; (2) opportunities for interested
paglies to make their views known, at
leas! through written submissions; and
(3) a formal statement (including
summary explanation) to the public
when a decision on a rate matler is
made. In response to concern expresscd
in comments filed by City of Winona,
MN, we acknowledge that such
procedures would not be binding in the
two year transition period provided fur
exsiting franchises.

124. Many parties urge the
Commission to assume the role of
urbiter of last resort in disputes between
cable operators and franchising
authorities. Due to the large and growing
number of cable systems and the limited
resources of the Commission, our role
must necessarily be limited. At this time
we view our respansibilities as largely
restricted to the interpretation of our
new rules and to those areas where the
Cable Act calls specifically for
Commission intervention, We believe
that other matters must generally be
settled through public hearings,
negotiations, and, if necessary, by the
courts.

125. With regard to the method
employed by the franchising authority in
establishing basic cable rates, a
majority of commenters opposed the
“comparable rale" method proposed in
the Notice. The reason most often cited
is the inherent complexity of objectively
choosing “comparable” cable systems
As NTIA notes, “the problems
associated with delermining
comparability could bog down rate
proceedings and result in costly
litigation.” The majority of commenters
feel that rates should be established
through negotiation, although some
believe that this might include the
“comparable rate" or some other
methods as aptional tools. After
deliberation, we concur that the means
by which the appropriate regulated rate
is determined is best decided consisten!
with the statute by the local franchising
authority,

128. Many commenters, for example,
NCTA/CATA, NTIA, Cable Operators.
Hogan & Hartson, and TCI, recomment
that cost increases be automatically
allowed without the delay and cost of
franchising authority approval. Such
“pass-thru's" would be presumably in
excess of the annual 5% automatic rate
increase to which most cable systems
are entitled. Most commenters sugges!
that such “pass-thru's"' should be based
on identifiable cost increases. For
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example, increases in programming
cos's caused hy increased distant signal
copyright fees. Other commenters, such
as the Cable Operators, suggest that
cost increases based on the Consumer
Price Index should be allowed without
franchising authority approval, It is our
view that the value of an automalic pass
through of costs is the avoidance of pro
forma administrative proceedings.
Accordingly, our rules will permit cable
svsiems to automatically pass through
iny readily identifiable increase (or
decrease) in cost which is entirely
altributable to the provision of basic
service, e.g., the price of programming
appearing on the basic service tier and
copyright fees for retransmission of
distant broadeast signals appearing on
the basic service tier. These rate
increases may be taken in addition to
the 5% aulomatic annual increase to
which most cable systems are entitled.
Furthermore, they may be taken by any
cable system which is not otherwise
entitled to the 5% automatic anual rate
increase,® All other rate increases must
be oblained through good faith
negotiation with the franchising
authority.

127. As a final matter, the rules we are
adopting today which implement the
rate regulation provisions of the Cable
Act. delinedte what a franchising
authority may do in the way of rate
regulation. This authority, however is
permissive. The Cable Act does not, in
iny way, require franchising authorities
to regulate rates where they find such
regulation unnecessary or inappropriate.
d, we recognize that rate
ition in many instances may be
inefficient and counterproductive to the
provision of cable services within a
ranchise community. ™
128. Six Year Réport. Section 623(h) of
the Cable Act requires the Commission
to submit a report to Congress in six
years regarding rate regulation of cable
services, including recommendations for
iegislative changes. In the Notice, we
proposed that this study would include
an economic study of cable rates and
oiferings as they relate to local
demographic and market characteristics

"1t should be noted that section 823{e) speaifies
il a fived basic service rate will not preclude the
v of the 5% automatic annual increase by the
0% operator,

_"In light of the discretion we have granted

f' Nichising authorities with respect to implementing

o regulation standard, it bears emphaxis that
1ble Act specifically prohibits the regulation of

ne system as 4 common currier of @ public

;" Ity by reason of providing any cable service.

oo section 621(c) of the Cable Act. See oiso House
b § 071 al 60.) Furthermore, we note that aeither a

FUie operator nor a franchising authority may

Maive mandutory sections of the Cable Act in
“aching franchise agreements.

¥ ca)

as well as the degree of regulatory
control. While much ef the necessary
data could be obtained from trade
publications, a formal submission of
data may be required of a random
sampling of cable operators. This
submission could be a much simplified
version of the former annual cable
financial report (FCC Form 326), as
suggested by the U.S. Catholic
Conference in its reply comments. To
minimize the cost and burden of the
study, only a random sample of
regulated and unregulated cable systems
would be utilized. In its comments, the
National League of Cities emphasizes
the importance it attaches to this study
and suggests several data to be
collected or calculated, including rates,
offerings. penetrations, subscriberships,
and rates of return. The California
Department of Consumer Affairs in its
comments recommends that the study
include: (1) National and state trends in
basic service rates; (2) the status of
alternative delivery technologies, such
as MDS, DBS, LPTV or telephone
carriers; (3) the change in the number
and mix of channels offered as part of
basis services; (4) a summary of
complaints filed with the FCC; and (5) a
summary of the availability and use of
leased access channels. These and other
suggestions are appreciated and will be
given due consideration at the time of
actually designing and implementing the
study.

Section 624—Regulation of Services,
Facilities, and Equipment

129. Lockboxes. Section 624 of the
Cable Act states that “[i]n order to
restrict the viewing of programming
which is obscene or indecent, upon the
request of a subscriber, a cable operator
shall provide [by sale or lease) a device
by which the subscriber can prohibit
viewing of a particular cable service
during periods selected by that
subscriber.” In the Notice, we sought
guidance from the commenters regarding
the appropriate remedy for the failure of
a cable operator to abide by this
subsection of the Cable Act.

130. Comments submitted by the
Municipal Coalition, the Office of Cable
Television of the District of Columbia,
and the reply comments of NLC, state
that the FCC has no jurisdiction to
punish a cable operator for failure to
camply with the “lockbox" requirement.
VCTI states that the Commission retains
jurisdiction in this area. NCTA/CATA
in its reply comments, states that the
Commission retains general authority
since the Cable Act is to be
incorporated in the Communications Act
of 1934, as amended, 47 U.S.C. 151 at

seq., and section 1 of the Act gives the
Commission the duty to execute and
enforce the provisions of the Act.

131. The cable parties ask that the
Commission clarify the meaning of this
section of the statute. For example, TCI
asks that the Commission state that
cable operators should not be required
to provide a lockbox for commercial
access channels. VCTI states that the
obligation to provide a lockbox should
be triggered upon a judicial finding that
programming is obscene or indecent.
Hogan & Hartson states that these
devices need only be provided to restrict
viewing of programming reasonably
regarded as obscene or indecent under
local community standards and not for
protection against all programming.
Finally, all the cable parties state that
the Commission should ensure that
franchise authorities will not penalize
them for technical problems associated
with lockboxes. For example, lockboxes
may cause interference on adjacent
channels or they may be unable to block
one channel without blocking an entire
tier.

132, We believe we have the authority
to ensure that the lockbox provisions of
Section 624 of the Cable Act are carried
out. In this regard we intend to adopt the
procedures pursuant to 47 CFR 76.7
Special relief, to afford the public, cable
operators and franchising authorities a
vehicle to ensure implementation of
section 624. We also believe that we
should clarify the cable operators’
responsibilities with respect to this
provision. Thus, we believe that the
cable operator must provide, upon
subscriber request, by sale or lease, a
lockbox for any channel aver which it
has editorial control. (This would
exclude commercial access, PEG and
must-carry channels.) We do not believe
that a judicial or local community
finding of obscenity should be a
prerequisite for triggering the cable
operator’s obligation. Indeed, we believe
that the provision for lockboxes largely
disposes of issues involving the
Commission's standard for indecency,*
and would also be a significant factor in
cases related to obscenity and similar
offensive programming.® Finally, with
regard to lockbox technical problems,
we expect cable entities to use quality
state of the art equipment and we need
not resolve this issue at this time.

133. Technical Standards. Section
624(e) of the Cable Act allows the
Commission to set technical standards
related to facilities and equipment

" See FCC v. Pacifica Foundation, 438 U.S. 728
(1978).
* Soe Miller v. California. 413 U.S, 15 (1973).
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required by a franchising authority
pursuant to a franchise agreement. This
provision does nol affect the authority of
& franchising authority to establish
standards regarding facilities and
equipment in the franchise that are not
inconsistent with standards established
by the FCC.

134. The parties that commented
generally support our propoesal. Storer
and VCTI request that the Commission
reaffirm its 1874 policy statement
preempting technical standards. * In
particulas, the parties recommend that
we include the preemption policy in our
rules.

135. In this Report and Order we
reaffirm our policy on federal
preemption of cable TV technical
standards. We did not propose any
changes in our preemption policy in the
Notice and we adopt none now. In the
Notice, we addressed the narrower
issue of whether we should make any
changes in the standards we have
already adopted. In this regard, we nole
that the Commission recently adopted &
Notice of Propased Rule Making which
proposes to revise or delete existing
technical standards for cable.” It
proposes no change in our preemption
policy. We believe any revisions in our
technical standards are most
appropriately dealt with in that

' proceeding.

Section 639—0bscenity

136, Section 639 of the Cable Act
eslablishes the Federal standards and
criminal penalties applicable to the
transmission of any cable service which
is obscene or otherwise unprotected by
the Constitution. Any violation is
punishable by a fine of up to $10,000
and/or by imprisonment for up to two
years. Section 76.215 of our rules
provides that "[n]o cable television
system operator when engaged in
origination cablecasting shall transit or
permil to be transmitted on the
origination cablecasting channel or
channels malerial that is obscene or
indecenl.” We stated in the Notice that
these criminal provisions supersede our
rule and we thereflore proposed to delete
§ 76.215 of our rules.

137. NCTA/CATA, TClL and Viacom
filed comments in support of the
Commission’s proposal. They state that
It is appropriate to delete our rule in
deference to the statule. The parties
specifically note that the “lockbox™
provision of section 624 of the Cable Act

W See Report amd Onder, Dockel No, 20018 31 RR
2d 1187 [1974),

¥ Sew Notice of Proposed Rude Moking, MM
Docket No. 85-38. FCC 85-68, sdopted February 12,
1985,

provides added justification for deleting
§ 76.215 of our rules.»

138. The NLC states in its reply
comments that the Commission has the
authority under section 624(f){2){A) of
the Cable Act to enforce § 76.215 of our
rules. However, NLC also states that it
is an open question whether government
restrictions on indecent materials over
cable systems are permissible under the
First Amendment. Morality in Media
(Morality) states that section 639 of the
Cable Act does not specifically prohibit
the transmission of indecent malterial, as
does our rule. Therefore, in the opinion
of Morality, the new legislation does not
supersede the Commission rule. In
addition, they state that colloquys in
both houses of Congress indicate that
Congress expected the Commission to
retain its present rule on indecent
origination cablecasting. Morality,
therefore, propoeses that the Commission
preserve the indecency concept in
§ 76.215 of the rules as a separate
standard.

139. After careful review of all the
comments, we believe it is appropriate
to delete § 76.215 of our rules, We
believe that our rule is duplicative of
and indeed surpassed by other statutory
provisions and, thus, the public will
conlinue to be protected from obscene
and indecent programming on cable
systems despite its deletion. We note in
this regard that obscene and other
“offensive” programming on cable is
restricted in three other provisions of
the Cable Act. Section 612 gives the
franchising authority the power to
prohibit or restrict programming which,
in the judgment of the {ranchising
authority is obscene or “in canflict with
community standards in that it is lewd,
lascivious, filthy or indecent or is
otherwise unprotected by the
Constitution of the United States.”
Section 624 allows cable operators and
franchising authorities to specify in a
franchise or renewal agreement that
obscene or otherwise unprotected
programming can be prohibited or
restricted. In addition, section 624
requires cable operators to offer
lockboxes that will enable viewers to
restrict the viewing of any given
channel. Finally, section 638 maintains
all existing criminal and civil causes of
action against cable operators and
programmers based on the content of
their services, including obscenity and
other similar laws.

Section 4—Pole Attachmenis

140. Section 4 of the Cable Act
amends section 224(c) of the
Communications Act of 1934 by adding
a new paragraph section 224{c)(3). This
addition provides that a state will not be

considered to be regulating the rates,
terms and conditions for pole
altachments for section 224(c)(1}
purposes unless it has issued and made
effective rules and regulations
implementing the state’s regulatory
authority over pole attachments and
takes final action on individual
complaints within the time limits
specified in the Cable Act. This is in
addition to the present requirement that
states certify to the Commission that
they regulate pole attachments under
section 224(c)(2). In the Natice, we
proposed to amend our rules to reflect
the new language contained in the Cable
Act by requiring a state to include a
statement in its certification that the
state has issued and made effective
rules and regulations implementing its
regulatory authority over pole
attachments and to enclose a copy of
the rules and regulations with the
cerlification.

141. Several parties submitted
comments on our proposed rule change
Most of the cable interests state that th:
Cable Acl requires that the Commission
no longer accept a state's pro forma
certification of compliance with section
224(c). These commenters state that,
under the Cable Act, the FCC now has
the responsibility to review each state's
certification to determine whether in
fact the stale has complied with the
requirements of section 224(c). In this
regard. they state that our proposed rule
does not explain precisely whal
constitutes “rules and regulations
implementing the state’s regulatory
authority over pole attachments,” and
therefore does not meet the intent of the
statute. The parties offer modifications
to our rules, For example, NCTA/CATA,
Michigan Cable Television Associalion
and Hogan & Hartson state that the
Cable Act should be interpreted to
require that the state’s regulations (1] be
cable-specific and (2) define with
reasonable cerlainty the methodclogy
used in effecting pole relief. In addition,
the Cable Operators propose thal in
addition to the filing of detailed
documentation regarding the
determination of certification, slatos be
required to submit a report of any pote
attachment rate decisions each year and
that the Commission review these rales
and consider decertifying the state if the
rates fall outside a zone of
reasonableness.

142, BellSouth and Pacific, on the
other hand, generally support the
Commission's proposed rule changes.
BellSouth, however, proposes that the
rules be revised to recognize that tariffs
on file with the state commission be
prima facie evidence that the state is
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regulating pole attachments and to
clarify that a state is nol required to
issue its rules and regulations by the
effective date of the Cable Act. Texas
Power and Light Company ef al. states
that no new rules are required because
the statute is clear on its face. It states
that prablems can be handled on a case-
by-case basis.

143, After review of the comments and
replies, we believe that our proposed
rule, with one minor change, is the mos!
ppropriate interpretation of our new
statulory mandate. Thus, we will add to
the certification requirement that a state
shall certify that it has issued and made
effective rules and regulations
implementing its regulatory authority
over pole attachments. We digagree,
however, with the commenters whao
argue that the Commission has the
responsibility to review each state’s
cerlification to determine whether the
state’s rules and regulations comply
with section 224(c). Indeed there are no
requirements in the statute as to the
contents or formal of the state's rules
and regulations. Moreover, there is no
indication in either the statute or the
legislative history that Congress
mntended that the rules and regulations
idopted by the state must be cable
specific or that the Commission should
define the methodology to be followed
by the states. The legislative history of
the original section 224 made it clear
that receipt of “certification from the
State shall be conclusive upon the
Commission™ and that the "FCC shall
lefer to any State regulatory program
operating under color of State law."*
Further, no rate-setting formula was
imposed on the states. Congress
believed “the States should have
maximum flexibility to develop a
regulatory response to pole attachment
problems in accordance with perceived
State or local needs and priorities.""”
There is nothing in the legislative
listory of the Cable Act that indicates
Longress has reversed this position or
has now empowered this Commission to
tct as an arbiler as to the content or
'orm of the rules and regulations
adopled by each state. The new seclion
=(c) merely makes it clear that a state
will not be considered to be regulating
pole attachments unless it has issued
and made effective rules to implement
it authority, While we will not define
e methodology to be followed by the
Slite, we believe that the rules and
regulations should include a specific
methodology which has been made
publicly available in the state.

“See 8. Rep, No. 95-580, 95th Cong., 18t Sess.
W7 a1z,
“1d

Therefore, we will require that a state
certify that its rules and regulations
include a specific methodology for
regulating pole attachments,
Accordingly, if the state certifies that it
has rules in place which include a
specific methodology, which has been
made publicly available in the state, we
will not inquire further unless a
complaint is filed with us that alleges
that a party attempted to file a
complaint af the state level and could
not because of the lack of appropriate
procedures or that the complaint it filed
with the state remained unresolved 180
days after the complaint was filed (or
within the applicable period prescribed
for final action if the state's rules
provide for resolution within 360 days
after the filing of a complaint). We
believe that the requirement for a timely
resolution of complaints should obviate
any concern on the part of cable
operators that some states may cerlify
prematurely to the Commission that
they have issued and made effective
rules and regulations. Moreover, since
the Commission will not examine the
contents of the state's rules and
regulations, we have decided that it
would be unnecessarily burdensome to
require that each state submit a copy of
its rules and regulations along with its
certification. Thus, we will delete this
requirement from the proposed rules,
We will, however, require that the state
certify that its rules and regulations
include a specific methodology. We are
not persnaded to adopt the rules
proposed by BellSouth. The Commission
will not inquire whether tariffs are on
file in a particular state, but will rely on
the certification by the state. The
certification may be made at any time,
and the Commission will revise its list
as states certify or decertify.

Regulatory Flexibility Final Analysis

144. Pursuant to the Regulatory
Flexibility Act of 1980, the Commission's
final analysis is as follows:

L. Need for and purpose of the rules.
The Cable Communications Policy Act
of 1984 establishes guidelines for the
regulation of cable service in the areas
of ownership, channel usage, franchise,
rale and service regulations. The Cable
Act directs the Commission to take the
appropriate action in these areas in
order to encourage the growth and
development of cable services as well as
to assure that cable systems are
responsive 1o the needs and interests of
the communities they serve. As a result
of this mandate, we have eliminated
some rules, modified others, and
promulgated new rules: In so doing. we
believe that the stability and certainly

essential for continued growth and
development of the cable indusiry has
been enhanced.

IL Summary of issues raised by public
comments in response to the initial
regulatory flexibility analysis,
Commission assessment, and changes
made as a resut—A. Issues Raised. No
issues or concerns were raised
specifically in response to the initial
regulatory flexibility analysis. However,
as a result of implementing certain
tenets of the Cable Act, systems with
less than 50 subscribers are now subject
to Part 76 of the Commission’s Rules.
Also, all systems that were previously
exempl! from the franchise standards in
our rules are now subject to the
franchise standards that appear in the
Cable Act. On the other hand, systems
that only retransmit broadcast signals,
previously subject to the Commission's
cable rules, are now exempt as a result
of adopting the definition of cable
system that appears in the Cable Act,

B. Assessment. Since there were no
specific comments directed to the initial
regulatory flexibility analysis, the
Commission views the initial analysis as
correct and no additional asessment is
necessary.

C. Changes made as a result of such
comments. None.

I1L. Significant alternatives considered
and rejected. The Commission
considered all the alternatives presented
in the Notice and considered all the
timely filed comments directed to the
various issues in the Notice. Alter
carefully weighing all aspects of this
proceeding, the Commission has
adopted the most reasonable course of
action under the mandate of the Cable
Act.

145. Accordingly, it is ordered that
under the authority contained in
Sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, and the Cable
Communications Policy Act of 1984,
Parts 1, 63, 76 and 78 of the
Commission’s Rules and Regulations are
amended as set forth in the attached
Appendix B. Pursuant to the
requirements of Section 623(b)(1) of the
Cable Communications Policy Act of
1984 and the authority contained in the
Administrative Procedure Act, 5 US.C.
553(d)(3), these rules and regulations are
effective April 28, 1985.

146. It is further ordered that this
proceeding is terminated.

(Secs. 4, 303, 48 Stat., as amended, 1068, 1082:
47 US.C, 154, 303)
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Federal Communications Commission.
William . Tricarico, :
Secretary.

Appendix A—List of Commenters
Initial Comments

1. Aberdeen, SD

2. Adams-Russell Cable Services Division
of Adams-Russell, Caribbean
Communications Corporation. Joseph S.
Cans, Inc., Jones Intercable, Inc., Mid-Coast
Cable Television, Inc.. Multivision Northwest,
Inc., Muncy TV Corporation, Satellite
Syndiceted Systems Cable Television of
Southwes!, Inc., and Service Blectric Cuble
TV, Inc.

3, Addison, IL

4. American Civil Libertics Union

5. American Council of Life Insurance

6. Association of Independent Television
Stations, Inc.

7. Association of Maximum Service
Telecasters, Inc.

8. Athens, OH

9. Austin Satellite Television, Inc.,
Cablecom Corporatigosmd Cable Dallas, Inc.

10. Austin, TX

11, BellSouth Corporation

12. Booth American Compuny

13. CBS Inc.

14. 105 Cable Operators

15. Cahle Television Aocess Coalition. Inc.

16. Csble Television Information Center

17, Cable World, Inc.

18. California Cable Television Association

18, California Department of Consumer
Affuirs

20 Capital Cities Cable, Ine

21. Carbondale, IL

22, Casco Cable Television, lnc. and Casco
Cable Television of Bath, Maine

23. Catawba County, NC

24, Cellular Telecommunications Division
of Telocator Network of America, Inc.

25. Centel Communications Company

26. Mayor and Council of Chestertown, MD

27. Gary L. Christensen

28. City Club of New York

29, Clarks Telephone Company, Delts
County Tele-Comm. Inc.,, Ducor Telephone
Company, Eastern Nebraska Telephone
Company, Golden West Telephone
Cooperative, Inc., North-west Telephone
Company. The Orwell Telephone Company
and the Valcana Telephone Compauny

30. Clearwater Communications, Inc.

31. Communications Workers of America

32. Community Antennu Television
Association

33, Connecticut Departmont of Public
Utitity Control

34. Contra Cosla County, CA. Public Works
Depurtment

35, Cansumers Power Company

36. Corporation for Public Broadcasting

37. Cox Cable Communications, Inc.

38 Cumberiand, MD

30, Department of Justice

40. Detroit Edison

41. Direct Satellite Communications, Inc.

42. District of Columbia, Office of Cable
Television

43. Dubuque, IA, Cable Regulatory
Commission

44, Eagle Telecommunications, Inc./
Colorado

45. Eastern Shore Association of
Municipalities

46. Eimwood Park Cable Commission

47. Farrow, Schildhause, Wilson & Rains

48. Florida Cable Television Associution,
Ine.

49. Floride Leugue of Clties

50. G'TE Service Corporation

5L Gill Industries

52. Guam Cable TV and Northern Maranas
Cable TV Corporation

53. Hallandale, FL

54, Heritage Communications, Inc.

55. Hogan & Hartson for Cable Operators
and State Cable Associations

56. Hughes Aircraft Company, Microwave
Communications Products

57. Huntsville, AL

58. Indianapolis, IN

50. Inkster, M)

60, Islip, NY

61. Joinl Cable Operators

62. Keene, NH

63. Kentucky Educational Television
Authority

B4. Mayor, Longview, TX

65, Los Angeles, CA

66. Louisiana Community Cablevision, Ltd,

67, Luke, MD

68. Major League Basebal!

68, Mankata, MN

70. Marsh Media, Lid

71. Marshall, MN

72. Maryland Municipal League

73. Metro Companies

74. Metro Mobile CTS, Inc.

75. Miami Cablevision

76. Michigan Cable Television Association

77. Mid-America Cable Television
Association. Kansas CATV Association,
Nebraska Cable Communications
Association and Missouri Cable Television
Associstion

78. Montana Cable Television Association

79. Monticello, NY

80. Morality in Media

81. Morganton, NC

82, Motion Picture Associution of America,
Inc.

83. Municipal Coalition

84. National Association of Broadcasters

85. National Association of State Cable
Agencies

86. National Association of Towns and
Townships

87. National Basketball Associution,
National Hockey League, North Americun
Soccer League and Major Indoor Soccer
League

88. National Broadcasting Company. Inc:

89. National Cable Television Associstion,
Inc. and the Community Antenns Television
Association

90. National Federatfon of Local Cable

mers

91, National League of Cities

92. National Telecommunicstions and
Information Administration

9. Natiooal Telephone Cooperative
Association

4. New England Cable Television
Association, Inc.

95, New Hartford, NY .

96. New Jersey Board of Public Utilitivs

97. New fersey Cable Television
Association

98. New York Citizens® Committee for
Responsible Media

9. City of New York

100. New York Telephone Company and
New England Telophane and Telegraph
Company

101. Noith Area Cable Television Authority

102, North Caroling Cable Television
Association

103, Omaha, NE

104, County of Orange, CA

103. Oregon Cable Communications
Association

106. Pucific Dell and Nevada Bell

107. Pennsylvania Cable Television
Association

108. Private Cable Systems, Inc.

108. Redmond, WA

110. Richey Cable, Inc.

111. Rochester, MN

112, Romulus, Ml

113, St Joseph, M1

114. St. Louis, MO

115. San Diego, CA

116. Cable Television of Greater Sun Juan.
Inc.

117. Santa Barbara, CA

118, Sanla Cruz, CA

118. Scottsdale, AZ

120. Southern Cablevision of Corbin, Inc
and Ayco Cable, Lid,

121, Southwestern Bell Telephone
Company

122. Southwestern Oakland Cable
Commission

123. SPACE (The Satellite Television
Industry Association)

124, Storer Communications, Incorporated

125. Sweetwater, FL

126, Taconic Telephone Company

1272, Tele-Communications, Inc.

128. Telephone and Data Systems, Inc., nnd
TDS Cabie Communications Company

129. Troy, Ml

130. United Charch of Christ, Office of
Telecommunication

131, United States Conference of Mayors

132. United States Telephone Association

133, Various Cable Television Interests

134. Vermont Department of Public Service

135, Viacom International Inc.

136. Western Communications, lnc.

137. Mayor and Commissioners.
Westernpart, MD

138. Winona, MN

139. Wyoming Association of
Municipalities

140. Yukon. OK

Reply Comments

11. Adams-Russell Cable Services Division
of Adams-Russell, Caribbean
Communications Corporation, joseph S.
Gans, Inc., Jones Intercable, Inc., Mid-Cosst
Cable Television, Inc.. Multivision Northwes!
Inc., Muncy TV Corporation, Satellite
Syndicated Systems Cable Television of
Southwest, Inc.. and Service Eleeiric Cable
TV, Inc.

2. Ameritech Operating Companies

3. Anchorage Telephone Utility

4. Association of Independent Television
Stations. Inc.
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5. Association of Maximum Service
felecasters, Inc. and National Association of
Broudcasters

. Austin Sutellite Television, Inc.,
Cablecom Corporation and Cable Dallas, Inc.

7. BellSouth Corporation

# Boston, MA

9 105 Cable Operntors

1. Caltfornia Cable Television Association

11. Capital Cities Cable, Inc.

12 Carolina Beach, NC

13. Casco Cuble Television, Inc., and Casco
Cable Television of Bath, Maine

14. Communicutions Workers of America

15. Cox Cable Communicstions, Inc.

16. Department of Defonse

17. Depariment of Justice

16 Direet Sutellite Communications, Inc.

19. Eagle Telecommunications, Inc./
Colorada

20, Florida Cable Television Association,

21. GTE Service Corporation

22, Gill Industries

23. Cuam Cable TV and Northern Marianas
Cable TV Corporation

24. State of Hawali

5. Heritage Communications, Inc,

26. Hogan & Hartson for Cable Operators
ind State Cable Associations

27. juint Cable Operators

28 Marsh Media, Lid

4. Medin General Cable of Fairfax County,
L1y

30. Mianm Cablevision

31. Michigan Cable Television Association
2. Mid-America Cable Television
Association, Kansas CATV Association,
Nevraska Cable Communications
Association and Missouri Cable Telovision
Associntion
i Mid-America Capital Resources, Inc.
. Morganton, NC
§ 5 National Association of State Cable
ARENCiIes
). National Cable Television Association,
iand the Community Antenna Television
Associstion

37. National League of Cilies

4. National Telecommunications and
Information Administration

39, National Telephone Cooperative
A'\‘\Au |:]|it)n

40. New England Cable Television
Association

41. New Yark Citizens' Committee for
Responsible Media

12. City of New York

43 New York Telophone Company and
(‘fn-w England Telephone and Telegraph

Ompany

43. North Carolina Cable Telovision
Association

5. Oxford Development Corporation

6. Pacific Bell and Nevada Bell
k 7. Pennsylvania Cable Tolevision

ssocialion

. Rogers U 8. Cablesystems, Ing.
: 19 Cable Television of Greater San Juan,

S 53§

%]

In
Ny

¥} Signal Master, Inc.
31 SPACE {The Satellite Television
Irdustry Association)
52 Tele-Communications, Inc.

3. Telecommunications Research and
Action Conter

54. Telecommunications Research and
Action Center, Henry Geller and Donni
Lampert

55. Telephone and Data Systems, Inc,, and
TDS Cable Communications Company

56. Texas Power and Light Company.
Alabama Power Company, Mississippi Power
and Light Company and South Carolina
Electric and Cas Company

57. Time Incorporated

58. United States Catholic Conference

59, United States Conference of Mayors

80. United States Telephone Association

61. Various Cable Televigion Interests

62. Wailfield Cable, Ardmore Data and
Broadhand Services, Inc., Elkhart Cabla Co,
Cross Cable Telavision, Moultrie
Telecommunications, Inc, Citizens Telephone
Corp. and United Communications
Association, Inc.

83. Western Communications, Inc.

Appendix B

Parts 1, 63, 78, and 78 of Chapter | of
Title 47 of the Code of Federal
Regulations are proposed to be amended
to read as follows:

PART 1—PRACTICE AND PROCEDURE

1. Section 1.1414 is amended by
revising paragraphs (a){(1) and (a)(2} and
adding new paragraphs (a)(3] and {e) to
read as follows:

§ 1.1414 State certilication.

{a) If the Commission does not receive
certification from a slate that:

(1) It regulates rates, terms and
conditions for pole attachments;

{2) In so regulating such rales, lerms
and conditions, the state has the
authority to consider and does consider
the interests of the subscribers of cable
television services as well as the
interests of the consumers of the utility
services; and,

(3] It has issued and made effective
rules and regulations implementing the
slate’s regulatory authority over pole
attachments (including a specific
methodology for such regulation which
has been made publicly available in the
state), it will be rebuttably presumed
that the state is not regulating pole
attachments,

'3 . . » .

(&) Notwithstanding any such
certification, jurisdiction will revert to
this Commission with respect to any
individual matter, unless the state takes
final action on a complaint regarding
such matter:

(1) Within 180 days after the
complaint is filed with the state, or

(2) Within the applicable periods
prescribed for such final action in such
rules and regulations of the state, if the
prescribed period does not extend
beyond 360 days after the filing of such
complaint,

PART 63—EXTENSION OF LINES AND
DISCONTINUANCE OF SERVICE BY
CARRIERS

1. The Table of Contents of Part 63 is
amended by adding in the proper
sequence Lhe following heading for new
% 63.00 and by revising the headings to
§ 5354 and § 63.57 o read as follows:

§63.03 Special provisions relating to
projects under § 63.58.

§63.54 Facilities for provision of video

programming by a telephone common
carrior in its telephone service area.

§63.57 Availablility of pole (conduit) rights
to cable operators.

§63.01 [Amended]

2. Paragraph [r) of § 63.01 is removed.
3. A new § 63.09 is added to read as
follows:

§63.09 Special provisions reiating to
projects under § 63.58,

{a) Applications of lelephone common
carriers proposing to construct and
operale or acquire and operale syslems
providing video programming in rural
areas within their telephone service
areas either directly or indirectly
through affiliates pursuant to § 63.58
need submit only the following
information in lieu of that required by
§ 63.01:

(1) Applicant’s name, address and
telephone number. This information
shall also be submitted for Applicant’s
affiliate, if applicable;

{2) Whether Applicani or its affiliate
will construct, own and operate, or
acquire and operate, the cable system;

(3) Location of the proposed system
(city, town or village, county, and state);

(4] Certification that the area
proposed for service is rural as defined
in § 63.58. and as derived from the most

recently published statistics of the U.S.

Department of Commerce, Bureau of the
Census;

{5) Certification that Applicant is
franchised to provide the service
pursuant to Title VI of the
Communications Act, and date of
franchise; and

(b} An original and two copies of the
application shall be furnished to the
Secretary, Federal Communicalions
Commission, Washington, DC 20554.
Applicant shall furnish a copy to the
Governor of the state in which the line is
to be constructed or acquired, and also
to the Secretary of Defense, Attn.
Special Assistan! for
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Telecommunications, Pentagon,
Washington, DC 20301.

4. Section 63.54 is amended by
revising the heading and paragraphs (a)
and (b) to read as follows:

§63.54 Facilities for provision of video
programming by a telephone common
carrier in its telephone service area.

{a) No telephone common carrier
subject in whole or in part to the
Communications Act of 1934 shall
engage in the provision of video
programming to the viewing public in its
telephone service area, either directly,
or indirectly through an affiliate owned
by, operated by, controlled by, or under
common control with the telephone
commaon carrier.

(b) No telephone common carrier
subject in whole or in part to the
Communicalions Act of 1934 shall
provide channels of communications or
pole line conduit space, or other rental
arrangements, to any entity which is
directly or indirectly owned by,
operated by, controlled by, or under
common control with such telephone
common carrier, where such facilities or
arrangements are to be used for, or in
connection with, the provisions of video
programming to the viewing public in
the telephone service area of the
telephone common carrier.

5. Section 63.55 is revised to read as
follows:

§63.55 Affiliation showings.

Except as provided for in § 63.56,
applications by telephone common
carriers for authority to construct and/
or operate distribution facilities for
channel service to cable systems in their
service areas shall include a showing
that the applicant is unrelated and
unaffiliated, directly or indirectly. with
the proposed cable operator,

6. Section 63.56 is amended by
revising paragraphs (a), (b)(2) and (3),
(¢), [d} and () to read as follows:;

§63.56 Waivers.

{#) In those areas where the provision
of video programming o the viewing
public demonstrably could not exist
except through a cable system owned
by, operated by. controlled by, or
affiliated with'the local telephone
common carrier, or upon other showing
of good cause, the provisions of §§ 63.54
and 63.55 may be waived, on the
Commission's own motion or on petition
for waiver, if the Commission finds that
the public interest, convenience and
necessity would be served thereby.

(b) Telephone company waiver
requests may enjoy a rebuttable
evidentiary presumption to the effect

»

that cable service could not presently
exist except through a cable system
operated by, controlled by, or affiliated
with the local telephone common
carrier, if the waiver reques! includes:

(1) ..

(2) A demonstration that the proposed
service area has a density of less than
thirty households per route mile of
coaxial cable trunk and feeder line;

(3] Evidence that nolice was given by
newspaper advertisement(s) or other
appropriate means, of waiver
petitioner's intention to construct and/or
operate the proposed cable system,
including the name of the newspaper,
the date(s) of the advertisement(s) and
the area in which the newspaper is
distributed; and

(4) L

(c) Telephone company waiver
requests shall not enjoy the rebuttable
evidentiary presumption of paragraph
(b) of this section, and shall contain the
showings required by the Commission,
including notice as specified in
§ 63.56{b)(3). if the proposed service
area has a density of thirty or more
households per route mile of coaxial
cable trunk and feeder line.

(d) Interested persons may submit
comments on, or opposition to, the
petition for waiver within thirty days
after the Commission gives public notice
that the-petition has been filed. Upon
good cause shown in the petition for
waiver, the Commission may specify a
shorter time for such submission.
Comments or oppositions shall be
served upon the petitioner, and shall
contain a complete and detailed
showing, supported by affidavit, of any
facts or considerations relied upon. An
opposition may seck to rebut the
evidentiary presumption of paragraph
(b) of this section by a showing that:

(1) The density of the area to be
served is thirty or more households per
route mile; or

(2) The opposing party has a present
intention to offer nonaffiliated cable
service.

Evidence in support of the showing in
paragraph (d)(1) of this section must be
submitted within the public notice
period. Evidence in support of the
showing in paragraph (d}(2) of this
section must be submitted within the
public notice period unless an extension
of time requested within that period is
granted for good cause shown; evidence
must include financial, technical, and
other data sufficient to show the
opposing party's ability to institute
essentially the same service to
approximately the same number of
households within the same time frame
as proposed by the waiver petitioner.

Extensions will generally not be granted
for & period lo exceed thirly days.

(e} The petitioner may file a reply to
the comments, or oppositions, within
thirty days after their submission, and
shall serve copies upon all persons who
have filed pleadings.

7. Section 63.57 is revised to read as
follows:

§63.57 Availability of pole (conduit) rights
to cable operators.

Applications by telephone common
carriers for authority to construct and/
or operate distribution facilities for
channel service to cable systems shall
include a showing (in addition to the
conditions set forth in the above
sections) that the independent cable
system proposed to be served had
available, at its option, and within the
limitations of technical feasibility, pole
attachment rights {or conduit space, us
the case may be) at reasonable charges
and without undue restrictions on the
uses that may be made of the channel
by the operator. This availability mus!
exist not only at the time of the
authorization but also prior to the
operator's decision to seek an award of
a local franchise, if such is required, and
such policy of the applicant must be
made known to the local franchising
authority. Separate documents, attesting
to the above conditions, by the cable
operator and, where applicable, by the
appropriate local franchising authority
mus! be annexed to the application.

8. Section 63.58 is amended by
revising the introductory text to
paragraph [(a) and the Note to read as
follows:

§63.58 Exemption.

(a) A telephone common carrier shall
be exempt from the provisions of
§§ 63.54 through 63.56 if the proposed
service area contains none of the
following:

Note.—~The Census Burensu has defined
some incorporated places of 2,500 inhabitanis
or more as “extended cities.” Such cities
consist of an urban part and a rural part. If
the proposed service aren includes a rural
part of an extended city, but otherwise
includes no territory described in paragraph
[a)(1), (2) or {3) of this section, an exemption
shall spply.

. » .

PART 76—CABLE TELEVISION
SERVICE

1. Section 78,5 is amended by revising
paragraphs (a) and (ll); by adding new
paragraphs (ii), (i{}, and (kk) (presently
marked (ii}—{kk) [Reserved]); by adding
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new paragraphs (0o), and (pp); and by
designating the existing Note to
paragraph (a} as Note (1) and adding a
new Nolte (2] to read as follows:

§76.5 Definitions.

(a) Cable system or cable television
system. A facility consisting of 4 set of
closed transmission paths and
associated signal generation, reception,
ind control equipment that is designed
10 provide cable service which includes
video programming and which is
provided to multiple subscribers within
a community, but such term does not
include (1} a facility that services only to
retransmit the television signals of one
or more television broadcas! stations;

2} a facility that serves only subscribers
in one or more multiple unit dwellings
under common ownership, control or
management, unless such facility or
facilitics uses any public right-or-way;
(3) a facility of a common carrier which
s subject, ip whole or in part, to the
provisions of Title I of the
Communications Act of 1934, as
amended, excepl that such facililty shall
be considered a cable system to the
extent such facility is used in the
transmission of video programming
directly to subscribers; or (4) any
facilities of any eléctric utility used
solely for operating ils electric utility
sysiems,

Noteg: = = ¢

Note 2.<The provisions of Subpart D and F
hall also apply to all facilities defined
previously as cable systems on or before
".;.' | 28, 1985,

(1] Affiliate. When used-in relation to
iny person, another person who owns or
controls, is swaed or controlled by, or is
under common ownership or control
with, such person.

(1) Person. An individual, partnership,
dssociation, join! stock company, trust,
torporation, or governmental entity.

(A} significant interest. A cognizable
interest for attributing interests in
bruadcast, cable, and newspaper
broperties pursuant to $§ 73.3555,

733615, and 76,501.

(Il Cable system operator or operator.
Any person or group of persons (1) who
povides cable service over a cable
System and directly or through one or
more affiliates owns a significant
‘lerest in such cable system; or (2) who
x;‘a.‘:.-: wise controls or is responsible for,
frough any arrangement, the
Rinsgement and operation of such a
table system.

. » » -
(00 Cable service. The one-way
"tnsmission to subscribers of video
Fugramming, or other programming

service; and, subscriber interaction, if
any, which is required for the selection
of such video programming or other
programming service. For the purposes
of this definition, “video programming”
is programming provided by, or
generally considered comparable to
programming provided by, a television
broadcast station; and, “other
programming service” is information
that a cable operator makes available (o
all subscribers generally.

(pp) Bosic cable service. For the
purposes of regulating rates of cable
systems found not to be subject to
effective competition, basic cable
service is the tier of service regularly
provided to all subscribers that inciudes
the retransmission of all must-carry
broadcast television signals as defined
in §§ 76.55 to 78,61 of the rules {or, in the
absence of at least three must-carry
signals, any unaltered braodcast
television signals] and the publie,
educational and governmental channels,
if required by a franchising authority
under Title VI of the Communications
Act.

2. A new § 76.10 is added to read as
follows: 1

§76.10 Channel access enforcement.

(@) Any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available in accordance with the
provisions of Title VI of the
Communications Act may bring an
action in the district court of the United
States for the Judicial district in which
the cable system is located to compel
that such capacity be made available.

(b) Any person aggrieved by the.
failure or refusal of a cable operator to
make commercial channel capacity
available in sccordance with the
provisions of Title VI of the
Communications Act may petition the
Commission for relief upon a showing of
three prior adjudicated violations.
Records of previous adjudications
resulting in a court determination that
the operator has violated the provisions
of the Communications Act concerning
commerical channel access shall be
considered as sufficient for the showing
necessary under this section.

(c) Petitions filed with the
Commission in response to paragraph
(b) shall be made in accordance with the
provisions and procedures se! forth in
§ 76.7 for petitions for special relief.

3. Anew § 76.11 is added to read as
follows:
§76.11 Lockbox enforcement.

Any party aggrieved by the failure or
refusal of a cable operator to provided a

lockbox as provided for in Title V1 of the
Communications Act may petition the
Commission for reliefl in accordance
with the provistons and procedures set
forth.in § 76.7 for patitions for special
relief.

§76.30 [Removed]

4. Section 76.30 is deleted and
removed.

§76.31 (Removed)

5. Section 7631 is deleted and
removed.

6. A new § 76.33 is added to read as
follows:

§76.33 Standards for rate regulation.

{#) A franchising authority may
regulate the rates of a cable system
granted a franchise after December 26,
1984, and any cable system after
December 29, 1986, subject lo the
following condilions:

(1) Only basic cable service as
defined in § 76.5(pp) may be regulated;

(2) Only cable systems that are not
subject to effective competition may be
rate regulated. A cable system will be
determined to have effeclive
competition whenever at least three
unduplicated signals serve the cable
community. Signals shall be counted if
they place a Grade B contour (as
defined in § 73:683 of our rules) over any
portion of the cable community, are
significantly viewed within the cable
community {as defined by § 76,54 of our
rules) or are translator stations located
within the cable community, provided
that the translators are not used to
retransmil stalions already providing
Grade B contour or significantly viewed
signals within the cable community. The
Commission may grant axceptions o
this standard where the franchising
authority demonstrates with engineering
studies in accordance with § 73.686 of
the Commission's rules and other
showings that such signuls are not in
fact available within the community.

(3) A cable system once determined to
be subject to eifective competition shall
not be subject to regulation for one year
after any change in market conditions
which would cause it to be determined
nol to be subject to effective
competition.

(4) A cable system may automatically
pass through to the basic service rate
without franchising authority approval
cost increases that are readily
identifiable and entirely attributable to
the provision of basic service. Rate
increases of this lype may be taken in
addition to the automatic 5% annual rate
increase to which the cable system may
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be entitled under the Title VI of the
Communications Act,

{(b) For franchises granted on or before
December 29, 1984, a franchising
authority may, until December 29, 1986,
1o the extent provided in the franchise
agreement:

(1) Regulate the rates for the provision
of basic cable service;

(2) Require’the provision of any tier of
service without charge (disregarding any
installation or rental charge for
equipment necessary for receipt of such
tier); and

(3) Regulate the rates for the initial
installation or the rental of one set of the
minimum equipment necessary to
receive basic cable service.

{c) Any state or local law in existence
on December 29, 1984, which limits or
preempls regulation of rates for cable
service by any franchising authority
shall remain in effect until December 29,
1986, to the extent that it provides for
such limitation or preemption.

(d) In establishing any rate for the
provision of basic cable service by cable
systems subject to paragraph (a) of this
section, the franchising autharity shall:
{1) Give formal notice to the public; (2)
provide an opportunity for interested
parties to make their views known, at
least through written submissions; and
(3) make a formal statement (including
summary explanation) when a decision
on a rate matter is made.

§76.215 |Removed]

7. Section 76.215 is deleted and
removed.

PART 78—CABLE TELEVISION RELAY
SERVICE

1. Section 78.13 is amended by adding
# Note to read as follows:

§78.13 Eligibility for license.

Note~The provisions of this section shall
upply to any facility holding a license or
other authorization on or before April 28,
1985.

{FR Doc. 85-10468 Filed 5-1-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Parts 2 and 97
[PR Docket No. 84-960; RM-4781; RM-4784)

Amendment To Implement Allocation
of Additional Frequencies for the
Amateur Radio Service, the Radio
Amateur Civil Service, and
the Amateur-Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Amateur Radio Service rules to add the
10.100-10.150 MHz and the 24.890-24.990
MHz frequency bands. These frequency
bands are being added for amateur
operation in order to implement the
Final Acts of the 1979 World
Administrative Radio Conference.
EFFECTIVE DATE: June 22, 1985,

ADDRESS: FederakCommunications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
John J. Borkowski, Private Radio Bureau.
Washington, D.C. 20554 (202) 6324964,
SUPPLEMENTARY INFORMATION:

List of Subjects

47 CFR Part 2
Allocations, Radio.

47 CFR Part §7

Amateur radio, Civil defense,
Satellites.

First Report and Order

In the matter of amendment of Parts 2 and
87 of the Commission’s Rules to Implement
allocation of additional frequencies for the
Amateur Radio Service, the Radio Amateur
Civil Emergency Service and the Amateur-
Satellite Service; PR Docket No. 84-960,
RM-4781, RM-4784,

Adopted: April 25, 1985,

Released: April 26, 1985,

By the Commission.

1. In the Notice of Proposed Rule
Making, 49 FR 40611 (October 17, 1984)
in this proceeding, we proposed to
implement certain frequency band
allocations to the Amateur Radio
Service pursuant to our Second Report
and Order in General Docket No. 80-
739, 49 FR 2357 (January 19, 1984).
Specifically, we proposed: (1) To add the
10.100~10.150 MHz frequency band to
the Amateur Radio Service and to the
Radio Amateur Civil Emergency Service;
[2) to add the 24.890-24.990 MHz
frequency band to the Amateur Radio
Service and to the Amateur-Satellite
Service; and (3) to add the frequency
band 902-928 MHz to the Amateur
Radio Service. We also proposed to
remove the 420-430 MHz band from the
Amateur Radio Service north of Line A.
(Line A is defined in Section 97.185(c)(5)
of the Commission's rules).

2. We received thirty-two comments
and reply comments in response to the
Notice of Propased Rule Making. There
wis unanimous support for
implementing the 10.100-10.150 MHz and
24.890-24.990 MHz bands in the
Amateur Radio Service. Several
commenters, however, opposed
allocation of the 902-928 MHz band to

the Amateur Radio Service. Also, many
commenters expressed disapproval of
the proposed action for the 420-430 MH;
band.

3. The American Radio Radio Relay
League (ARRL) urged in its reply
comments that noncontroversial aclions
in this proceeding not be delayed by
unrelated contested matters. We agree.
We adopt this First Report and Order
dealing only with the 10.100-10.150 MHiz
and 24.890-24.990 MHz bands. The
matters of the 902-928 MHz band and
the 420-430 MHz band north of Line A
for amateur operation will be
considered in a subsequent Report and
Order.

4. Thirty Meters. We proposed to add
the 10.100-10.150 MHz band to the
Amateur Radio Service for operation by
General, Advanced or Amateur Extrs
Class licensees using what are now
designated *as A1A or F1B (including
J2B) emissions. We proposed no specisl
power limitation for this frequency
band.

5. Twelve commenters, including the
ARRL, urged a 200 watt maximum peak
envelope power (PEP) transmitter outpul
for this band, consistent with the currenl
conditions under which amateur
operators have been permitted to use
the band pending the outcome of this
proceeding. They argued that with this
band's propagation characteristics 200
walts permit effective domestic and
global communications and minimizes
the risk of interference in the band. The
ARRL saw a 200 watt limitation as
consistent with the need to share this
band with Fixed Service stations
worlwide. For these reasons, we are
modify the proposed thirly meter rules
and adopting final rules to include a 200
watt PEP transmitter output limitation
on amateur transmissions in this band

6. Twelve Meters.® We proposed to
add the 24.890-24.990 MHz band to the
Amateur Radio Service for operation by
General, Advanced and Amateur Extra
Class licensees using what are now
designated as A1A or F1B {including
J2B) emissions in the 24.890-24.930 MHz
subband and A1A, F3E, G3E, A3C, ASF.
F3C and F3F emissions in the 24.930-
24.990 MHz subband.

7. John Perlick and three other
amateur operators joining in his
comments as well as Richard Little,
Robert Helderstadt and Vernon Shearer,

' The frequencies between 10.100 and 10,150 MH:
ure commonly referred to in the amatour communi
us the thirty meter band.

*See the new frequency and emission tables i
the Order, 50 FR 13792 (April 8, 1065).

"The frequencies betwoen 24800 MHz and 24.9%
Mhz are commonly referred o in the smatear
community as the twelve meter band.
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urged a lower maximum power
limitation (200-250 watts) for transmitter
PEP output in this band. However, the
ARRL argued against any reduction of
the standard power limitation in this
band, in large part betause, unlike the
thirty meter band, there will not be a
continued sharing arrangement between
amateur operators and Fixed Service
users, We concur that there is no need
to impose other than the ordinary (1500
watts PEP) power limitation on this
band.

8. Because of the required temporary
sharing of this band with Fixed Service
users pursuant to footnote US248 to the
Table of Allocations (47 CFR 2.106),
emateur operators must operate on a
secondary basis to these users until July
1, 1989, We proposed to codify this by
amending footnote US248; the final rule
we are adopling makes this amendment
to US248 and also amends Part 97 to
reflect this restriction.

9. Donald Chester disputed the
proposed imposition of subbands at
twelve meters. While as a general policy
we favor voluntary band p?ans. there
are instances where subbands are in
order, such as to assure consistency
with the recommended band plans of
the International Amateur Radio Union
(IARU).* With regard to the twelve
meter band, the IARU adopted a
resolution recommending that the lower
portion of the band be used for
telegraphy, and the upper portion of the
band be devoted to radiotelephony.* We
believe that Region 2 consistency and

served by the subbands and we are
l':'l?n':ﬁ)re retaining them in the final
niles

10. Matters applicable to twelve and
thirty meters. Some comments sought to
limit the twelve and thirty meter bands
o various classes of amateur operators.
Lircy E, Jones wanted to dedicate the
Ihirty meter band to Novice class use.
Arthur Usher wanted to set aside either
or both bands exclusively for Amateur
Extra class or Amateur Extra and
Advanced class use. We believe that we
have found an acceptable balance
etween licensing incentives and
Operating privileges. The thirty meter
band, with a maximum power limit of
20 watts PEP, will provide amateur
operators above Technician their first
Opportunity for low-power
Experimentation and narrow-band

‘See Order, In the Matter of Eliminution of Band
Plans and Emission Restrictions in the Amateur
f';;‘ . Service. Mimeo No, 8670 (September 18,

' See Regional 2 News, Journal of the
International Amateur Radio Union, IARU Region 2,
No 14, January, 1961, at page 4,

operation free of interference from
stations operating at greater power
levels without resorting to the Novice
bands. The twelve meter band will
allow FCC-licensed amateurs to
communicate with amateurs in over
forty other countries which have
authorized its use, and will be
structured in a manner consistent with
Region 2 IARU recommendations, We
therefore decline to adopt the
alternatives proposed by Jones and
Usher, and instead adopt rules
authorizing each band for General,
Advanced and Amateur Extra class use,

11. The ARRL commented that
implementation of the twelve and thirty
meter bands would require its amateur
station W1AW to expand its
simultaneous bulletin and telegraphy
practice transmissions to these bands in
order to retain its limited exemption
from the prohibitions of § 97.112 of the
rules. The ARRL said that this would not
necessarily increase W1AW's coverage
and requested that § 97.112(b)(2) be
amended to require operation on six
medium or high frequency amateur
bands instead of on all them. We agree
that this amendment is warranted. We
are therefore amending § 97.112(b)(2) to
require operation on only six medium or
high frequency bands.

12. This action has been analyzed
with respect to the Paperwork Reduction
Act of 1880 and found to contain no new
or modified form, information collection
and/or record keeping, labeling,
disclosure, or record retention
requirements; and will not increase or
decrease hours imposed on the public.

13. The Commission has certified in
accordance with section 805 of the
Regulatory Flexibility Act that these
rules do not have a significant economic
impact on a substantial number of small
entities, because these entities may not
use the Amateur Radio Service for
commercial radiocommunication (see 47
CFR 97.3(b)). Moreover, equipment for
the twelve meter band will use state-of-
the-art technology. Equipment is already
available for and amateurs are operating
in the thirty meter band.

14. In view of the foregoing, it is
ordered, That Parts 2 and 97 are
amended as set forth in the attached
Appendix. This action is taken pursuant

to the authority contained in sections
4(1) and 303(r) of the Communications
Act of 1934, as amended (47 U.S.C. 154(i)
and 303(r)),

15. It is further ordered, That these
rule amendments are effective 0001
UTC. June 22, 1985.

16. For information concerning this
proceeding contact John J. Borkowski,
Federal Communications Commission,
Private Radio Bureau, Washington, D.C.
20554 (202) 632-4964.

Federal Communications Commission.
William |, Tricarico,
Secretary.

{Secs. 4, 303, 48 Stat., as amended. 1066, 1082;
47 U.S.C. 154, 303)

Appendix
PART 2—{AMENDED]

Parts 2 and 97 of Chapter I of Title 47
of the Code of Federal Regulations are
amended as follows:

1. The following sentence is added to
footnote US 248 to the Table of
Allocations in Part 2:

§2.106 Table of frequency allocations.

. . - . -
US 248—

* * * Also, in the interim, transmissions of
stations in the amateur service shall not
cause harmful interference to operations in
the fixed and mobile services outside the
United States and stations in the amateur
service shall make all necessary adjustments
(including termination of transmission) If
harmful interference is caused.

PART 97—{AMENDED)

2. In § 97.7 the kilohertz entries for the
General, Advanced and Amateur Extra
classes are revised, and new
subparagraphs (11) and (12) are added
to paragraph (b) to read as follows:

§97.7 Control operator frequency
privileges.

(a) The following transmitting
frequency bands are available to
amateur radio stations having a control
operator of the license class designated,
subject to the limitations of paragraph
) of this section:

T of the amat Momlon mn‘szu-

Control operator iconse class and meter band wwwﬁ
MURegon Y MURegion2 ITURegon3  {b) of the

section)
Kiiohartz
1600-2000 1800-2000 -

I625-3750 3525-37% et

3850-3000 .. ...
(3 J DVESLRNES TR »
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Tocrostrial location of 1be amatine radio stahon  Lisviabions
g . (Sen

Cantrol operator koomme class aexs meter band prgaw
MU Fepont (TURon2 IMURegon 3 (b) of thes
£ SO seciy
I 7025-7100 70057150 70257900 '
40 . T T SRR 1
50 10100-10150  10100-10150  10100-10150 "
20 b 14025-14150  14025-14150 1402514150
20 14225-14350  14205-14350 1422514350
15 2102521200 2102521200  21025-21200 ..
14 21300-21450  21300-21450  21300-21450
12 24800-24990  24880-24300  24H90-24900 12
10 20000-25700 2800029700  2M000-20700
iloherts
Advancoa
160 : 1800-2000 1800-2000 “
50 2526-3750  3525-3750 35053750
% ITTS-IM00  A7TH-2000 A776-3900 :
SHers s o 9
a0 7025-7100 7025-7300 7025-7100 1
b 1010010150 10100-10150 10100-10150 n
o 14025-14150 1402514150  1A025-14150 S
) 1417514350 1417514350 17514380
15 > 21025-21200  21026-21200 2102521200 s
15 21225-21450 122521450  21225-21450 ST
12 29090-24300  24B00-24590  24890-24990 12
0 29000-20700  2H000-29700  28000-20700 ... ..
Fuohertz
Arrutmr
160 1800-2000 1800-2000
Exira
"/ 75 1 2 3500-3600 35004000 IS00-3900
TR R 3
@ 7000-7100 70007300 7000-7100 3
30 b 1010010150 10100. 10150 10100-10150 "
20 T4000-14350  14000-14350  14000-14950
15 21000-21450  21000-21450 21000-21450
12 24800-24900 2486023990  24890-24990 2
10 28000-20700  28000-29700  2H000-26700
. » » » g L
lions
Do < {soc
{b) Limitations: parn
4 2 pr ~ = Froquency band Ecwasaons graph
() of
-y - . - o“
{11) This band is allocated lo the fixed s
service on a primary basis oulside the —
United States and its possessions. g . J . ’
Transmissions of stations in the Kilohenz %
Amateur Radio Service in this band are e YA .
secondary to foreign fixed service usein 2486020990 A e e
this band 3 24B00-28830 Fi8__.
8§ Dand. 24000-24990 . A3E, FIE. GIE, AIC, FIC. 3
. : oy . FaF
(12} Until July 1. 1989, transmissions of 2 e 3
stations in the amateur service shall not
cuuse harmful interference to operation by * = *
in the fixed and mobile services outside {3) J3E, R3E and H3E emissions may
the United States. Stations in the also be used.
» - - » »

amateur service are required to make all
necessary adjustments {including
termination of transmission) il harmful
inlerference is caused.

2. Section 97.61 is amended by adding
four frequency bands to paragraph (a).
the 10100-10150 kHz band to be added
between the bands 7150-7300 kHz and
14000-14350 kHz, and the 2489024990,
24890-24930 and 24930-24990 kHz bands
to be added between the bands 21200~
21450 kHz and 28000-29700 kHz; and by
revising subparagraph (3) of paragraph
{h) as follows:

$97.61 Authorized emissions.
{a) Emissions table:

3. Paragraph (d) of § 97.67 is revised lo
read:

§ 97.67
POWEr,

Maximum authorized transmitting

(d) The peak envelope power output
(transmitter power) of each amateur
radio transmitter shall not exceed 200
walts when transmitting in any of the
following frequency bands:

{1) 3700-3750 kHz:

{2) 7050-7075 kHz when the terrestrial
location of the station is within Regions
1or3;

(3) 7100-7150 kHz:

{4) 10100-10150 kHz:

(5) 21100-21200 kHz: or

(6) 28100-28200 kHz.

4. Subparagraph (2] of paragraph (L)
of § 97.112 is revised o read:

§97.112 No remuneration for use of
station.

(b, . o

{2) The station schedules operations
on at least six (6) allocated medium and
high frequency amateur bands using
reasonable measures (o maximize
coverage.

5, Section 97.185 is amended by
revising the tex! of paragraph (b) before
the table of Frequency or Frequency
bands, by adding the frequency band
10100-10150 kHz between the bands
7245-7255 kHz and 14047-14053 kilz in
the table, and by adding subparagraph
(1) of paragraph (c) to read as follows:

§97.185 Frequencies available.

[“] - - »

(b) In the event of an emergency
which necessitates the invoking of the
President’s War Emergency Powers
under the provisions of section 606 of
the Communications Act of 1934, as
amended (47 U.S.C. 708), RACES
stations and amateur radio stations
participating in RACES will be limited in
operation lo the following frequencies
and frequency bands unless otherwise
directed by the President of the United
States, by a person or persons
designated by the President of the
United States ar by the FCC on behalf of
the President of the United States:

FREQUENCIES AND FREQUENCY BaNDS

Lirmsle
o

g o, SRS S T A T e !

(c) Limitations (1) This band is
allocated to the fixed service or a
primary basis outside the United States
and its possessions. Transmissions of
stations in the Amateur Radio Service in
this band are secondary to foreign fixed
service use in this band.

» - . . .

5. Section 97.415 is revised to read:

§97.415 Frequencies availlable,

The following frequency bands are
available for space operation, earth
operation and telecommand operalion

FREQUENCY BANDS !

Mz MHz [ GHz
TO00-7100 148-146 l 280024 0%
14000-14250 Lo arat i -
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FREQUENCY BANDS '—Continued

(s (

M2 Gz

21000-21450 |
2489024990 |
2600029700 |

nipss otherwse spociliod in thes subpart the (ules
ving Suthorzed dmusson modes (3597.61 and 9565

o nthorized transmaiing powse (§ 57.67) are apphcatie for

> banda

n ol the kased m,q
Amatour Satofite Service whall

) Regutations, AR 664 rom 1697690

FR Doc. 85-10591 Filed 5-1-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 97

PR Docket No, 84-959; RM-4774; FCC 85~
1991

Amateur Radio Service Rules to
Include Additional Authorized
Emissions for the Frequency Band
1800-2000 kHz

AGencY: Federal Communications
Commission.

AcTION: Final rule.

suMMARY: This document amends the
Amateur Radio Service Rules to
authorize additional emissions in the
1800-2000 kHz frequency band. The
amendment accommodates the growing
use of radioteleprinter techniques by
amateur operators using personal
computers. The effect of the amendment
is that it benefits amateurs by allowing
them experimental latitude in their
thoice of emissions in this band.
EFFECTIVE DATE: June 17, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Maurice J. DePont, Private Radio
Burean, Washington, D.C. 20554 (202)
632-4964.
SUPPLEMENTARY INFORMATION:
List of Subjects in'47 CFR Part 97
Amateur radio, Radio.
Report and Order

In the matter of aniendment of § 97.61 of
the amatenr radio service rules to include
idditional authorized emissions for the
Irequency band 1800-2000 kHz: PR Docket
No. 84-950, RM-4774.

\wplvd April 22, 1985,

leased: April 25, 1985,
r!w Commission.

1. On October 4, 1984, the Commission

adopted a Notice of Proposed Rule
\hkmg (49 FR 40194, October 15, 1984)
Proposing to amend the amateur radio
rules to authorize additional emissions
for the 160 meter band (woo—zooo kHz).
Six comments were filed in this
Proceeding. All of the commenters

supported the proposal, except Racal
Survey. Inc. (Racal). Racal said that the
additional emissions should be confined
to the 1800-1800 kHz band and not be
authorized for the 1800-2000 kHz band.
Further, Racal urged the Commission to
make clear that any action in this
proceeding would not affect any other
decisions that the Commission might
make in dealing with the Radiolocation
Service.

2. The American Radio Relay League,
Inc. {ARRL) had confined its original
request for rule amendment to the
addition of F1 emission (now designated
as F1B). In commenting on the proposed
rules, which would allow other
emissions as well, ARRL stated no
objection to these emissions and offered
to develop a voluntary band plan for
their use. Other commenters showed a
marked interest in these other modes of
emission. Donald Chester wrote: “There
is no reason to single out the 1.8-2.0
MHz band for more restrictive emission
mode privileges than those which
amateurs enjoy on the other bands.” The
Society for Promotion of Amplitude
Modulation stated:

“, . . experimentation with several
different modes of operation is
beneficial to the individual amateur and
amateur radio.”” The comment from the
Coachella Valley Amateur Radio Club
best sums up the reasons for authorizing
a variety of new emissions in this band:

With the increase of computers for RTTY
use in amateur radio, new frontiers are being
explored by amalteurs. With the new
innovations like AMTOR and packet radio
here now there is no reason to stifle their use
on 160 meters. The present roadblocks on 160
meters must be pushed aside to allow new
growth of amateur activity in the new
frontiers on the 160 meter band.

3. In light of the comments, we believe
that there are good reasons for
authorizing the emissions in the 160
meter band as proposed. The present
limitation restricting emission modes in
this band to telegraphy and telephony is
no longer necessary since that limitation
was designed to protect the
discontinued LORAN-A radionavigation
systems. In addition, the use of
radioteleprinter has proliferated
because of the availability of personal
computers. Therefore, additional
emission modes are needed so that
amateurs can experiment with
radioteleprinter techniques.

4. We will authorize these emissions
throughout the entire 160 meter band
without specifying particular subbands
within the 160 meter band where a
particular type of emission may be used,
However, we urge amateurs to adhere to
the voluntary bandplan which ARRL
will develop. Although we are not

confining these additional emissions to
the 1800-1900 kHz band as urged by
Racal, we reiterate that amateur use of
the 1900-2000 kHz band is the subject of
a Commission proceeding in PR Docket
84-874. Our action here does not in any
way limit our discretion in that
proceeding. Amateurs are again
cautioned that no equities will accrue
for investment in equipment which
operates only in this band.

5. In view of the foregoing, it is
ordered, that Part 97 is amended as set
forth in the Appendix hereto. This action
is taken pursuant to the authority
contained in sections 4(i) and 303 (e)
and (r) of the Communications Act of
1934, as amended. It is further ordered,
that these rule amendments shall
become effective June 17, 1985,

8. It is further ordered, that the
Secretary shall cause a copy of this
Report and Order to be published in the
Federal Register.

7. It is further ordered, that this
proceeding is terminated.

8. Information in this matter may be
obtained by contacting Maurice J.
DePont, (202) 632-4964, Private Radio
Bureau, Federal Communications
Commission, Washington, D.C. 20554,
(Secs. 4. 303, 48 Stal., as amended, 1066, 1082;
47 US.C. 154, 303)

Federal Communications Commission.
William J. Tricarico,
Secretary.

PART 97—|AMENDED]
Appendix

Part 97 of Chapter I of Title 47 of the
Code of Federal Regulations is
amended, as follows:

Section 97.61 is amended by
designating the table as paragraph (a)
and revising its first entry to read, as
follows:

§ 97.61 Authorized emissions.
(a) Emissions table:

Lirwts-

tons

(sce

Frequency bend £ gaon

requency massioNs

L4

Thes

SoC-

%on)
1800-2000 kMz ... AJA, F1B, ASE, FIE, G3E, 3

AJC, FIC, AJF, FOF.

|FR Doc. 85-10597 Filed 5-1-85; 8:45 am|
BILLING CODE 6712-01-M
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DEPARTMENT OF DEFENSE payments be increased from 5% to 15% Current Cost or Pricing Data (reference
(upper and lower bands would also be FAR 15.804-5).
SR SSRTA 22 o 282 modlﬁg(} accordingly}; and Modifications to Existing Contracts
4. Billing periods remain on a monthly
Federal Acquisition Regulation basis.- Amendments, modificalions,
Supplement supplemental agreements, changes, ctc

AGENCY: Department of Defense (DoD}.

ACTION: Interim rule and request for
comment,

CROSS REFERENCE: See the "Notices™
Section of this Federal Register for a
related document (FR Doc. 85-10632)
published by DoD on Progress Payment
Rates.

SUMMARY: The Deputy Secretary of
Defense has directed that, effective May
1, 1985, revisions be made 1o DoD's
contract financing policies with respect
o progress payment rates.

DATES: Effective May 1, 1985. Comments
mus! be received on or before june 30,
1985. Please cite DAR Case 85-74 in all
correspondence to this issue.

ADDRESS: Interested parties should
submit comments to: Defense
Acquisition Regulatory Council, ATTN:
Executive Secretary,
OUSDRE{AM){DARS)

c/o OUSDRE{M&RS). Room 3D139,
Pentagon, Washington, D.C. 20301-3062.
FOR FURTHER INFORMATION CONTACT:
Charles W. Lloyd. Executive Secretary,
DAR Council, OUSDRE{AM){DARS),
c/o OUSDRE[M&RS), Room 3D139,
Penlagon, Washington, D.C. 20301-3062,
telephone (202) 697-7268.
SUPPLEMENTARY INFORMATION:

Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1884 revision of the
CFR is the most recent edition of thal
title: It reflects amendments to the 1964
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
84-1 through 84-3,

Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

Interim Changes to 48 CFR Parts 232 and
252

The Deputy Secretary of Defense has
directed thal, effective May 1, 1985, the
following revisions be made to DoD's
contract financing policies.

1. The customary progress payvment
rate for other than small business
concerns be lowered from 90°% 1o BO%;

2. The customary rate for small
business concerns be lowered from 95%
to 80%;

3. The targeted rate for conlractor’s
investment under flexible progress

On April 22, 1985, the DAR Council
approved deviations to the Federal
Acquisition Regulation and revisions to
the DoD FAR Supplement to implement
the above direction. These policy
changes are expected to be incorporated
into all contracts awarded on or after
May 1, 1985. This makes it necessary for
contracting officers to modify
outstanding solicitation provisions to
the maximum extent practicable.
However, it is recognized that there are
special contracting situations which
required additional guidance.

Contract Awards In-Process

There may be cases where potential
contractors have already responded to
solicitations and the progress of the
contract action may not allow for timely
or practical application of the new
contract financing rules. An example
might be a competitive award where the
contracling officer has already received
“Best and Final” offers. Another
example might be where sealed bids,
received in response (o an invitation for
bids which included provision for
progress payments, have been opened
by the contracting officer. Such cases
must be governed by sound judgment
which balance the Department’s intent
to reduce contract financing with the

overall best interests of the G overnmepl.

Where application of the lower progress
payment rates is deemed to be
impractical, the action must he
expressly approved through normal
contract approval or clearance
processes and fully documented in the
contract files. These will not be
regarded as unusual progress payments
within the meaning of FAR 32.501-2,

Previously Priced Contract Actions

It is recognized that there is a time lag
between when agreement on contract
price is reached between the contracting
parties and when the contract is
ultimately awarded or definitized.
Therefore, if the definitive contract price
for the goods or services lo be delivered
under a conlract action was agreed to
prior to May 1, 1985, the higher progress
payment rate (i.e., 90% or 95%) may be
used. On the other hand, if a definitive
contract price has not been established
prior to May 1, 1985, the contracting
officer will incorporate the lower rate.
This includes previously awarded letter
contracls or similar arrangements. As a
rule, the date when price agreement was
reached is reflected in the Certificate of

to existing contracts will generally be
financed &t the progress payment rate
established in the existing contract. The
addition of new work to an existing
contract, which could have been
executed as a separate contract, to
retain the higher progress payment rates
is unacceptable.

Basic Ordering Agreements

Prompt action should be taken by the
conlracting officer to modify basic
ordering agreements to incorporate the
new contract financing policy. All
orders placed prior lo May 1, 1985, sha!l
be financed at the rate in effect on the
date of placement. All orders placed on
or after May 1, 1985, shall be financed a!
the lower rate, unless a definitive order
price was previously established.

Foreign Military Sales (FMS)

There are no changes to the progress
payment rates for FMS contracls at this
lime.

Under authority of section 22(d)(1) of
the Office of Federal Procurement Policy
Act, the Deputy Under Secretary
(Acquisition Management) has issued
the following waiver:

To eliminate progress puyment rates which
are excessive in relation to the current
inflation and interest rates, there is an
immediate need to reduce progress paymen!
rales 1o more appropriaie levels. Accordingly
I hereby determine that compliance with the
requirements of section 22{a) of the Office of
Federnl Procurement Policy Act is
impracticable and do hereby waive such
requirements.

(Signed) Mary Ann Gilleece,

Deputy Under Secretary, Acquisition
Manaogement,

19 April 1985 {Date)

List of Subjects in 48 CFR Parts 232 and
252

Government procurement.
Charles W, Lioyd,

Executive Secretary. Defense Acquisition
Regulatory Council,

Adoption of Amendments

Therefore, the DoD FAR Supplemen! .
contained in 48 CFR Parts 232 and 252 is
amended as set forth below.

1. The authority for 48 CFR Parts 232
and 252 continues to read as follows:
Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD

Directive 500035, und DoD FAR Supplemen!
201.301.




Federal Register / Vol. 50, No. 85 / Thursday, May 2, 1985 / Rules and Regulations

18667

PART 232—CONTRACT FINANCING

232.501-1 [Amended]

2. Section 232.501-1 is amended by
sdding in the second sentence between
the word "the™ and the words “CASH

I the words “applicable DoD cash flow

omputer model fe.g.™; and by removing
n the second sentence the words
computer program™ and inserting in
their place the words “or CASH 11},

232.502-1 [Amended]

j. Section 232.502-1(S-71) is amended
by removing in the third sentence of
paragraph (1) the words “fi.e., 90'% or
15%)": by removing in the third and
fourth sentences of paragraph (2) the
percentage figure “5%" and inserting in
both places the percentage figure “15%";
by removing in the first sentence of
paragraph (4] the words “CASH II" and
mserting in their place the words
CASH II"; and by removing in
purugraph (7) the percentage figures

767, “3%", and “5%", and inserting in
their place the percentage figures “17%",
. and “15%" respectively,

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.232-7004 [Amended]

4. Seclion 252.232-~7004 is amended by
removing in the title of the clause the
Cule “"APR 1984" and inserting in its
place “MAY 1985"; and by removing in
the text of the clause the percentages

ve percent (5%)", “seven percent
I"v . and “three percent (3%)", and
inserling in their place the percentages
filtcen percent (15%)", “sevenleen
percent (17%)", and * Lhirleen percenl
[13%)", respectively,

't Doc. 85-10631 Filed 5-1-85: 8:45 am)]
BLLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

Y9 CFR Parts 173 and 175

[Docket No. HM-149D, Amendment
173-187]

Exceptions for Specified Quantities of
Radioactive Materials

AGENCY: Materials Transportation
Bureiu (MTB), Research and Special
fugrams Administration, DOT.

ACTion: Emergency final rule,

SUMMARY: The Materials Transportation
¥~ fesu (MTB) is renewing for two years
' exceptions (statutory exemplions)

for specified quantities of radioactive
materials found in 49 CFR 173.4, 173.421-
1 and 173.421-2. These exceplions
permit the continued transportation by
passenger-carrying aircraft of certain
quantities of radioactive material under
the existing restrictions. These materials
do not present a significant hazard to
pussengers or crew on an aircrafl. This
action is necessary on an emergency
basis because the existing exceptions
will expire on May 3, 1985. Under the
provisions of section 553 of the
Administrative Procedure Acl, agencies
are permitled to issuve a rule in final
form when notice and public procedure
are impracticable, unnecessary, or
contrary to the public interest. This
emergency final rule, entitled
“Exceptions for Specified Quantities of
Radioactive Materials™, hus been
determined not to be a major rule. Its
effect will permit the continued
transportation by passenger-carrying
aircralt of certain quantities of
radivactive materials. Delay in the
renewal of these provisions would be
contrary to the public inlerest because
the limits imposed on the transport of
these materials via passenger-carrying
aircraft would have an adverse effect on
the nuclear industry, and would disrupt
routine and ongoing shipments which
have been made safely for 10 years
under the previous exceptions.
Continuation of the exceptions will have
a negligible environmental impact and
will not impose any additional costs on
shippers, carriers or consumers.
EFFECTIVE DATE: May 2, 1965,

FOR FURTHER INFORMATION CONTACT:
Lee Jackson, Office of Hazardous
Materials Regulation, Materials
Trunsportation Bureau. Washington,
D.C. 20590, (202) 426-2075.
SUPPLEMENTARY INFORMATION: On April
18, 1985, in accordance with the
provisions of 49 CFR 106.31, the
Department of Energy (DOE) requested
the Materials Transportation Bureau
(MTB) grant an emergency extension to
May 3, 1987, 1o the provisions of 49 CFR
1734, 173.421-1 and 173.421-2 to permit
the continued transportation of specified
quantities of radioactive material by
passenger-carrying aircraft.

In accordance with section 107 of the
Hazardous Materials Transportation
Act (HMTA 48 U.S.C. 1806) governing
exemptions, the exceptions provided in
§§ 1734, 173.421-1 and 173.421-2 are
limited to two years unless reexamined
and renewed. These exceptions expire
on May 2 and May 3. 1985. Historically,
these exceptions have been issued and
subsequently renewed under Docket No.
HM-149. The legal background and
regulatory history of these exceptions

can be found in Docket HM-149C (46 FR
24184) published on April 30, 1981, and
in preceding amendments dating back to
April 17, 1975 (40 FR 17141).

In accordance with 48 U.S.C. 1800 and
49 CFR 106.13, MTB has reeXamined the
provisions of the exceptions provided in
85 173.4, 173.421-1 and 173.421-2.

. Predicated on this review, and based on

the very limited hazard posed by the
materials excepted by these sections,
MTB is (1) extending the effective dates
of these exceptions until May 2. 1967
and, (2} clarifying the wording in
§§ 173.448(0) and 175.700(c). No
substantive changes have been made by
these amendments.

The following terms from the Federal
Register Thesaurus of Indexing Terms
apply to this emergency final rule,

List of Subjects
49 CFR Port 173

Hazardous materials transportation.
Packaging and containers.

49 CFR PART 175
Alir carriers and radiocactive materials.

In consideration of the foregoing, 49
CFR Parts 173 and 175 is amended as
follows:

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

L. The authority citation for Part 173 is
revised to read as follows:

Authority: 39 U1.S.C. 1803, 1804, 1805, 1808,
489 CFR 1.53[c). unless otherwise noted.

2. In § 1734, paragraph (b) is revised
to read as follows:

§ 173.4 Exceptions for small quantities.

(b) A package containing a
radioactive material also must conform
with the requirements of § 173.421(a)
through (e) or § 173.422(a) through (f).
After May 2, 1987, a package containing
a radioactive malterial may not be

_ offered for transportation aboard a

passenger-carrying aircraft unless that
material is intended for use in, or
incident to, research, medical diagnosis
or trealment.

3. In § 1734211, paragraph (b)(2) is
revised to read as follows:

§ 173.421-1 Additional requirements for

(b) - » -

(2) Sections 171.15, 171.16, 175.45, and
175.700(b) of this subchapter pertaining
to the reporting of incidents and
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decontamination if transported by
aircraft. After May 2, 1887, it is also
necessary to comply with §3 173.448(f)
and 175,700(c) of this subchapter.

4.1n § 173.421-2, paragraph (d) is
revised to read as follows:

§173.421-2 Requirements for multiple
hazard limited quantity radioactive
materials.

{d) After May 2, 1967, a limited
quantity radioactive material classed
other than radioactive material may not
be offered for transportation aboard a
passenger-carrying aircraft unless that
material is intended for use in, or
incident to, research, medical diagnosis
or treatment,

5.1n § 173.448, paragraph (f) is revised
to read as follows:

§ 173.448 General transportation
requirements.

. . . » -

(f) No person may offer for
transportation aboard a passenger-
carrying aircraft any radibactive
material that is intended for use in, or
incident to, research, medical disgnosis
or treatment.

» . - - -

PART 175—CARRIAGE BY AIRCRAFT

6. The authority citation for Part 175 is
revised to read as follows:

Authority: 49 U.S.C. 1803, 1804, 1806, 1807,
1808: 49 CFR 1.53(e), unless otherwise noted,

7. In § 175.700, paragraph (c) is revised
and the statement of authority al the
end of the section is removed as follows:

§175.700 Special limitations and
requirements for radioactive materiais.

{c) Except as provided in §§ 1734,
173.421-1 and 173.421-2 of this
subchapter, no person may carry any
radioactive material aboard a
passenger-carrying aircraft unless that
material is intended for use in, or
incident to, research, medical diagnosis
or treatment.

Note.~The Materials Transportation
Bureau has determined that this emergency
amendment is not a major rule under the
terms of Executive Order 12291 or significant
under DOT's regulatory procedures (44 FR
11034), and does not require Regulatory
Impact Analysis, nor does it require an
environmental impact statement under the
National Environmental Policy Act (42 U.S.C.
4231, el seq.). A regulatory evaluation was
not prepared prior lo consideration of
issuance of this rule, in view of the fact that
this is an emergency rule,

Based on information available
concerning size'and nature of entities

likely to be affected, 1 cerlify that these
amendments will not, as promulgated.
have a significanl economic impact on a
substantial number of small entities.

Based on the potential adverse impact
on shippers, carriers and consumers
should relief from the compliance date
not be granted, I have determined that,
under 5 U.S.C. 553(b)(3) (B). public
notice and &n opportunity to comment
would not be in the public interest, and
this rule may be made effective in less
than 30 days.

Issued in Washington. D.C. on April 29,
1945,
L.D. Santman,
Director, Matorials Tronsportation Bureau.
[FR Doc. 85-10706 Filed 5-1-85: 8:45 am)
BILLING CODE 4910-80-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No. 41155-4175]

Pacific Coast Groundfish Fishery
AGENCY: National Marine Fisheries
Service [NMFS), NOAA, Commerce.

ACTION: Notice of fishing restrictions
and request for comments.

SUMMARY: NOAA issues this notice
establishing restrictions to reduce
further the levels of fishing in 1985 for
widow rockfish, the Sebastes complex
of rockfish, and Pacific ocean perch
taken off the coasts of Washington,
Oregon and California, and seeks public
comment on these actions. These
actions are anthorized under regulations
implementing the Pacific Coast
CGroundfish Fishery Management Plan
and are necessary because these stocks
are biologically stressed. These actions
are intended to lower fishing rates and
reduce biological stress and the
probability of a fishery closure before
the end of the year.

EFFECTIVE DATE: 0001 hours (Pacific
Standard Time} April 28, 1985 until
modified, superseded, or rescinded.
Comments will be accepted until May
13, 1985.

ADDRESSES: Submil comments on these
actions to Mr. Rolland A. Schmitten,
Director, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way NE, BIN C15700, Seattle, WA
98115; or Mr. E.C. Fullerton, Director,
Southwes!t Region, 300 South Ferry
Street, Terminal Island, CA 90731.

FOR FURTHER INFORMATION CONTACT:
R.A. Schmitten at 206-526-6150, E.C,

Fullerton at 213-548-2575, or the Pacifi
Fishery Management Council at 503-
221-6352.

SUPPLEMENTARY INFORMATION: The
Pacific Coast Groundfish Fishery
Management Plan (FMP) was approved
on January 4, 1982, and final
implementing regulations were
published Oclober 5, 1982 (47 FR 43964)
This action supersedes those provisions
in the Federal Register notice published
January 15, 1985 (50 FR 2051) which
limited landings of widow rockfish
(Sebastes entomelas), the Sebastes
complex of rockfish (all species of
rockfish in the Scorpaenidae family
except widown, Pacific ocean perch (S
alutus), shartbelly ( S. jordani), and
Sebastolobus species of rockfishes). The
provisions far sablefish (Anoplopoma
fimbria) published at 50 FR 2051 remain
in effect.

As specified in the January notice, the
Pacific Pishery Management Council
(Council} reviewed the progress of the
groundfish fishery at its April meeting in
Portland, Oregon. The conditions of
biological stress of widow rockfish and
the Sebastes complex persist (first
documented at 48 FR 8283, February 25,
1983); Pacific ocean perch also is
considered stressed and is managed
under the rebuilding schedule set forth
in the FMP. The Council examined
current management measures with the
intent of avoiding overfishing and
extending the fisheries as long as
possible throughout the year. The best
scientific data available through March
1885 indicated that the rate of landings
of widow rockfish coastwide, and the
Sebastes complex and Pacific ocean
perch caught north of Cape Blanco must
be reduced to avoid exceeding the 1885
harvest goals for these species.
Accordingly, as specified in the FMP,
the Secretary of Commerce {Secretary)
announces by this notice measures
recommended by the Council to further
reduce landings of widow rockfish. the
Sebastes complex of rockfish, and
Pacific ocean perch.

The Council's recommendations for
1985 and actions taken by the Secretary
on those recommendations are
presented below. Because the vast
majority of groundfish caught off
Washington, Oregon, and California is
taken from the fishery conservation
zone (FCZ) 3-200 nautical miles
offshore, all groundfish taken in ocean
waters off Washington, Oregon, and
California and retained or landed in
violation of these restrictions will be
treated as though they were taken in the
FCZ, the same as in 1984,
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widow Rockfish
Council Recommendation

The Council recommended
continuation of the 30,000-pound trip
limit which allows only one landing a
week above 3,000 pounds. However, it
deleted the option 1o land 60,000 pounds
once every two weeks. Further, if 90
percent (8,400 metric tons, mt) of the
widow rockfish eptimum yield (OY)
quotd is reached before the Council's
July 10-11, 1985, meeting, then a trip
limit for widow rockfish of 10 percent of
ull fish on board or 3,000 pounds
(whichever is less) will go into effect,
eliminating the target fishery. Under this
incidental limit, landings of less than
1,000 pounds of widow rockfish will not
be restricted. If the OY is reached, all
landings g! widow rockfish will be
prohibited.

v(lll Nal '."(II”

In 1985, the coastwide OY for widow
rockfish 15 9,300 mt, the same as in 1984,
but 26 percent abave the 1985
acceptable biological catch (ABC) of
7,400 mi,

In 1984, the trip limit was set at 50,000
pounds in January, 40,000 pounds in
May, and dropped to 1,000 pounds in
September when only 100 mt of the OY
was left. The OY was reached and on
November 28, 1964, the widow rockfish
fishery was closed. Biweekly trip limits
were nol allowed in 1984,

In hopes of avoiding a similar pattern
in 1485, the Council recommended that
in January the trip limit would be 30,000
pounds (20,000 pounds less then in 1984)
and only one landing a week above
3000 pounds would be allowed. An
option for biweekly trips was included
8o that as much as 60,000 pounds could
be landed onge in a two-week period,
but in only one landing above 3,000
pounds. Data available in March 1985
indicate that landings of widow rockfish
are aboul the same as in 1984 despite
the lower trip limits in 1985, and that OY
will be reached before the end of the
vear if the fishing rales are not slowed.
Almost half the OY had been landed by
ihe end of March.

Projected landings may be somewhat
tigh because of exceptionally good
Weather in the eatly part of the year
and, aithough several large vessels
Geparted to other fisheries in February,
tarlier than in 1984, this was not yet
'ellected in the projections. There also
was lestimony at the April Council
mecting that effort on the widow
wekfish fishery will be less intense in
1365 than 1984 because some vessels
which fished in the whiting joint venture
hive been diverted to Alaska and thus

will not be available to harvest as much
widow rockfish this year.

In hopes that the projected landings
are too high and that effort will decrease
from last year, the Council
recommended removing the biweekly
option for widow rockfish trips. This
option allowed fishermen more
flexibility and was more likely to enable
them to reach the limit than the weekly
restriction. Removal of this option will
be most detrimental to large vessels
capable of landing more than 30,000
pounds in a trip, especially those
traveling long distances to fishing
grounds.

Secretarial Action

The Secretary concurs with the
Council's recommendation and
announces—

{1} No more than 30,000 pounds {round
weight) of widow rockfish may be taken
and retained, or landed, per vessel per
fishing trip in a one-week period. Only
one landing of widow rockfish above
3,000 pounds (round weight) may be
made per vessel in that one-week
period. “One-week period” means seven
consecutive days beginning 0001 hours
Sunday and ending 2400 hours Saturday,
lpcal time. There is no fimit on the
number of landings under 3,000 pounds
of the Sebastes complex allowed per
week.

(2) If it is determined that 8,400 mt of
widow rockfish will be taken before the
July 10-11. 1985, Council meeting, the
Secretary will publish a notice under
§ 663.23 establishing a trip limit which
prohibits taking and retaining, or
landing, more than 10 percent of widow
rockfish of all fish on board or 3.000
pounds (in round weights) of widow
rockfish, whichever is less, per vessel
per trip. Landings of widow rockfish less
than 1,000 pounds will not be restricted.
If the 9,300 mt QY is reached, all
landings of widow rockfish will be
prohibited.

. (3) These restrictions apply to all
widow rockfish taken and retained in
ocean walers (0-200 nautical miles)
offshore of, or landed in, Washington.
Oregon, and California,

(4) Landings of widow rockfish in the
pink shrimp and spot and ridgebsck
prawn fisheries are governed by the
regulations at § 663.28.

Sebastes Complex

Council Recommendation

The Council recommended that the
poundagelimit be reduced by half, from
30,000 pounds per trip of the Sebastes
complex which no more than 10,000
pounds could be yellowtail rockfish
[Sebastes flavidus) to 15,000 pounds of

the Sebastes complex per trip, of which
no more than 5,000 pounds could be
vellowtail rockfish, and maintained the
provision that only one landing above
3,000 pounds could be made per woek. It
retsined the option for biweekly limits;
30,000 pounds of the Sebastes complex,
of which no more than 10,000 pounds is
yellowtail rockfish, could be landed
once in two weeks if the appropriate
State agency is so notified prior to
undertaking the trip. The Council
recommended another option as well, a
trip limit in which 7,500 pounds of the
Sebastes complex, of which no mare
than 3,000 pounds is yellowtail rockfish,
could be landed twice a week if the
appropriate State agency is so nofified
in advance.

Rationale

The harvest guideline for the Sebastes
complex of rockfish caught north of
Cape Blanco remains the same in 1985
as in 1984—10,100 m!, Weekly trip limits
in 1984 were adjusted to reduce landings
from 30,000 pounds in January to 15,000
pounds in May and 7,500 pounds in
August. Landings of the Sebustes
complex in 1984 were about equsl to the
harvest guideline. However, landings of
vellowtail rockfish from north of Cape
Blanco, the only species in the complex
known to be biologically stressed,
remained unacceptably high in 1984
(over 50 percent above its ABC) in spile
of limitations on the complex as a
whole.

In 1985, the Council sought to reduce
landings of yellowtail rockfish,
recognizing that they often are caught
together with other species in the
complex. In January 1885, the trip limit
for the complex as a whole was the
same as in January 1984, bul a separate
limit on yellowtail rockfish was added
such that 30,000 pounds of the Sebastes
complex caught north of Cape Blanto,
Oregon (42°50 N. latitude] could be
landed per trip, of which no more than
10,000 pounds could be yellowtall
rockfish: only one landing above 3,000
pounds could be made in a week. A
biweekly option was included which
enaliled fishermen to land 60.000
pounds, but no more than 20,000 paunds
of yvellowtail rockfish once in a two-
week period.

Data through March 1985 indicate that
landings of the Sebastes complex are
almost 20 percent higher than in 1984,
and about 40 percent of both the harvest
guideline for the Sebastes complex and
the ABC for yellowtail will be landed by
the end of April. Further reductions in
landings are necessary if the harvest
guideline and ABC are not to be
exceeded before the end of the year.
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The species composition in the
Sebastes landings has changed in 1985.
Over half the landings through March
were yellowtail rockfish in 1984,
compared with about 30 percent in 1985.
Since the ABC of yellowtail rockfish is
27 percent of the harvest guideline for
the Sebastes complex, measures to hold
the Sebastes landings within the harvest
guideline also may keep vellowtail
landings at ABC if propartional
reductions in the trip limits for
vellowtail rockfish and the Sebastes
complex are made,

The Council confirmed its intent to
extend the fishery as long as possible
during the year while keeping landings
from exceeding the harvest guideline for
the Sebastes complex and the ABC for
yellowtail. Since the'rate of landings for
the Sebastes complex would need to be
cut almost in half, the Council
recommended halving the trip limit,
hoping for a proportional reduction in
landings.

The Council also heard testimony that
the Dover sole fishery was unduly
restricted by the Sebastes trip limits.
Dover sole vessels normally Jand more
than unce a week, and it is not unusual
to catch more than 3,000 pounds of
Sebastes in a trip. Because only one
landing above 3,000 pounds of the
Sebastes complex is allowed in a week,
these vessels are forced either to make
only one landing or to discard
incidentally-caught Sebastes over 3,000
pounds. Because these vessels do not
target on the Sebastes complex and
account for only a small part of the
Sebastes landings, the Council agreed to
minimize the impacts the Sebastes trip
limits have on the Dover sole fishery by
allowing landings to be made twice a
week: 7,500 pounds of the Sebastes
comples, of which no more than 3,000
pounds is yellowtail rockfish, may be
lunded per trip and only two landings
above 3,000 pounds are allowed in a
week. Both the biweekly and twice-
weekly options would require advance
notification to the State agency where
the fish will be landed. (Even though
half the weekly limit for yellowtail
rockfish is 2,500 pounds, the twice
weekly limit was kept at 3,000 pounds to
conform with the provision which does
not restrict landings of the Sebastes
complex under 3,000 pounds.)

All other provisions remain the sane
as given al 50 FR 2051, January 15, 1985.
The 40.000-pound trip limit still applies
for the Sebastes complex caught south
of Cape Blanco and notification
procedures have been clarified but not
chunged.

Secretarial Action

The Secretary concurs with the
Council’s recommendations and
announces—

(1) Definitions. (a) Sebastes complex
means all rockfish managed by the FMP
except Pacific ocean perch (Sebastes
alutus), widow rockfish (8. entomelas),
shortbelly rockfish (S. jordani), and
Sebastolobus species of rockfish (which
includes idiot rockfishes). The Sebastes
complex includes yellowtail rockfish
(Sebastes flavidus).

(b) “One-week period" means seven
consecutive days beginning 0001 hours
Sunday and ending 2400 hours Saturday,
local time,

(¢) “Two-week period” means 14
consecutive days beginning at 0001
hours Sunday and ending 2400 hours
Saturday local time.

(d) All weights are round weights, the
weight of the whole fish,

(2) General. (a) These restrictions
apply to all fish of the Sebastes complex
taken and retained in ocean waters (0~
200 nautical miles) offshore of, or landed
in, Washington, Oregon, and California.

{b) There is no limit on the number of
landings under 3,000 pounds of Sebastes
complex allowed per week.

{c) It will be presumed that all fish of
the Sebastes complex which are
possessed or landed north of Cape
Blanco (42°50' N, latitude) were caught
north of Cape Blanco unless compliance

‘with paragraph (3) can be demonstrated.

(3) Operating both north and south of
Cape Blanco in a trip. Unless
compliance with this paragraph can be
demonstrated, fishing for any groundfish
species during a single fishing trip must
occur either north or south, but not on
both sides, of Cape Blanco if more than
3,000 pounds of the Sebastes complex is
landed from that trip. The vessel owner
or operator must notify the State of
Oregon before leaving port on a fishing
trip of intent to fish in one area and
possess or land in the other, in which
case fishing may occur both north and
south of Cape Blanco. If fishing ocours
both north and south of Cape Blanco
during a single fishing trip, then the
restrictions on the Sebastes complex
caught north of Cape Blanco apply.

This notification, submitted 'ljny
telephone or in writing, should be made
to the Oregon Department of Fish and
Wildlife, Marine Regional Office,
Marine Science Drive, Building No. 3,
Newport, OR 97365, telephone 503-867-
4741; or P.O. Box 5430, Charleston, OR
97420, telephone 503-888-5515, between
8:00 a.m. and 4:30 p.m., and other times
al 503-269-5000 or 503-269-5999; or 53
Portway Street, Astoria, OR 97103,
telephone 503~325-2462.

(4) Restrictions on the Sebastes
complex caught north of Cape Blanco,
{a) Weekly trip limit. Except for the
biweekly and twice-weekly trip limits
provided in paragraphs (4)(b) and (4)(c).
no more than 15,000 pounds of the
Sebastes complex, including no more
than 5,000 pounds of yellowtail rockfish,
may be taken and retained, possessed,
or landed, per vessel per fishing trip in
one-week period north of Cape Blanco,
Only one landing of the Sebastes
complex above 3,000 pounds may be
made per vessel in that one-week
period.

(b) Biweekly trip limit. If the
appropriate agency is notified as
required by this paragraph, up to 30,000
pounds of the Sebastes complex,
including no more than 10,000 pounds of
yellowtail rockfish, may be taken and
retained, possessed, or landed, per
vessel per fishing trip in a two-week
period north of Cape Blanco. Only one
landing of the Sebastes complex above
3,000 pounds may be made per vessel in
that two-week period, and only if
compliance with this paragraph can be
demonstrated. The vessel owner or
operator must notify the fishery agency
of the State where the fish will be
landed in order to make one landing of
the Sebastes complex above 3,000
pounds every two weeks, which
obligates the vessel owner and operator
to use only the biweekly trip limit unless
rescinded in writing.

The State of Oregon or California
must receive a written notice declaring
intent to use the biweekly limits before
the first day of the first two-week period
in which such landings are to occur: the
notice is binding for entire one-month
periods (defined as two consecutive
two-week periods). This notice of intent
may be cancelled by notifying the
appropriate State in writing prior to the
two-week period in which this
rescission is to occur. The State of
Washington must receive writlen notice
declaring intent to use the biweekly
limits postmarked at least seven days
before the first day of the first two-week
period in which such landings are to
occur. This notice of intent may be
cancelled by notifying the State in
writing postmarked at leas! seven days
before the calendar month in which this
rescission is to oceur.

Notifications must be submitted to the
Oregon Department of Fish and Wildlife,
Marine Regional Office, Marine Science
Drive, Building No. 3, Newport. OR
97365, telephone 503-867-4741; P.O. Box
5430, Charleston, OR 97420, telephone
503-888-5515, between 8:00 a.m. and 4:30
p.m., and other times at 503-269-5000 of
503-269-5999; 53 Portway Street,
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Astoria, OR 97103, telephone 503-325-
2462; or lo the Washington Department
of Fisheries, 115 General Administration
Building. Olympia. WA 98504; or to the
California Department of Fish and
Game, Branch Office, 619 Second Street,
Eureka, CA 95501.

(¢) Twice weekly trip limit. If the
appropriate agency is notified as
required by this paragraph, up to 7,500
pounds of the Sebastes complex,
including no more than 3,000 pounds of
yellowtail rockfish, may be taken and
retained, possessed, or landed, per
vessel per fishing trip north of Cape
Blanco. Only two landings of the
Sebastes complex above 3,000 pounds
may be made per vessel in a one-week
period, and only if compliance with this
paragraph can be demonstrated. The
vessel owner or operator must notify the
fishery agency of the State where the
fish will be landed in order to make two
luandings of the Sebastes complex above
3,000 pounds in & one-week period,
which obligates the vessel owner and
operator to use only the twice weekly
trip limit unless rescinded in writing.

The State of Orgeon or California
mus! receive a written notice declaring
intent to use the twice weekly limits
before the first day of the first one-week
period in which such landings are to
occur; the notice is binding for entire
one-month periods (defined as two
consecutive two-week periods). This
notice of intent may be cancelled by
notifying the appropriate State in
writing prior to the week in which this
recission is to occur.

The State of Washington must receive
a wrilten notice declaring intent to use
the twice-weekly limits postmarked at
least seven days before the first day of
the first week in which such landings
are to occur, This notice of intent may
be cancelled by notifying the State in
writing postmarked at least seven days
before the calendar month in which this
recission is to occur. Notifications must
be submitted to the same addresses
given in paragraph (4)(b) of this section
for biweekly trip limits.

(5) Restrictions on the Sebastes
complex caught south of Cape Blanco.
No more than 40,000 pounds of the
Sebastes complex may be taken and
relained, possessed, or landed, per
vessel per fishing trip south of Cape
Blanco. There is no limit on the number
of landings allowed per week of the

‘r‘i:'/wslvs complex caught south of Cape
Sanco,

Pacific Ocean Perch
Recommendation

The Council recommended reinstating
the trip limit which was implemented on

August 1, 1984; no more than 20 percent
of all fish on board or 5.000 pounds (in
round weights), whichever is less, may
be Pacific ocean perch caught north of
Cape Blanco, Oregon (42°50" N. latitude).

Rationale

Pacific ocean perch has been
overfished and is managed under a 20-'
year rebuilding schedule, The OY is set
in the FMP at 600 mt for the Vancouver
area (47730 N. latitude to the U.S.-
Canada border) and 950 mt for the
Columbia area (from Cape Blanco at
42°50" to 47°30" N. latitude). On August 1,
1964, the federal trip limit for Pacific
ocean perch was reduced o 20 percent
of all fish on board, not to exceed 5,000
pounds, from 5,000 pounds or 10 percent,
whichever was greater.

Even though the States of Oregon and
Washington implemented this change on
July 16, 1984, it was too late to slow
landings in the Columbia area and this
fishery was closed on August 16, 1984,
(The federal trip limit could not have
been revised earlier because it required
an amendment to the FMP which was
not effective until July 29, 1984.)
However, landings in the Vancouver
area were slowed. Projections made in
July 1984 indicated that the OY would
be reached in late October if the 5,000
pound/10 percent limit were maintained,
The Vancouver area OY was not
reached in 1984, however, due to the
combined effects of weather, markets,
and the revised trip limit which virtually
eliminated day trip for 5,000 pounds.

The Council relaxed this trip limit in
January 1985 by maintaining the 20
percent trip limit for Pacific ocean perch
and removing the 5,000 pound limit. This
action, taken in conjunction with
biweekly trip limits for widow rockfish
and the Sebastes complex, enabled
fishermen to land as much as 24,000
pounds of Pacific ocean perch every two
weeks (20 percent of the maximum,
biweekly landings of widow rockfish
and the Sebastes complex), A target
fishery on Pacific ocean perch became
feasible, Data available in March 1985
indicate that landings in the Vancouver
area are four times higher than in 1984,
and in the Columbia area are about the
same as in 1984. Thus, the OYs for both
areas could be reached before the end of
the year if landings are not slowed.
However, because some of the large
vessels capable of making these catches
departed the fishery in February, it is
believed that the projections might be
somewhal high. At its April meeting, the
Council recommended a return to the
previous limit, keeping in mind that
landings have already been so high that
OY in the Vancouver and possibly

Columbia areas could be reached before
the end of the vear.

Secretarial Action

The Secretary concurs with the
Council's recommendation and
announces—

{1) For Pacific ocean perch caught
north of Cape Blanco, Oregon (42°50° N.
latitude) no more than 5,000 pounds or
20 percent (in round weights) of all fish
on board, whichever is less, may be
taken and retained. or landed, per vessel
per fishing trip.

{2) These restrictions apply to all
Pacific ocean perch taken and retained
in ocean waters (0-200 nautical miles)
offshore of, or landed in, Washington,
Oregon, and California.

Inseason Adjusiments

Al its July 10-11, 1985, meeting in Los
Angeles, California, the Council will
review the data available through June
1985 and recommend modifications to
these management measures if
appropriate. The Council intends to
examine the progress of these fisheries
again in September or as needed in
order to avoid overfishing and to extend
the fisheries as long as possible during
the year.

Other Fisheries

These limits for widow rockfish,
Pacific oeean perch, and the Sebastes
complex apply to vessels of the United
States, including those vessels
delivering groundfish to foreign
processors. Retention of these species
by foreign processing vessels is limited
by separate incidental retention
allowances established under 50 CFR
611.70.

U.S. vessels operating under an
experimental fishing permil issued
under § 663.10 also are subject to these
restrictions except as may be otherwise
specified in the permits.

Landings of groundfish in the pink
shrimp and spot and ridgeback prawn
fisheries are governed by regulations at
§ 663.28.

Classification

The determination to impose these
fishing restrictions is based on the most
recent data available. The aggregate
data upon which the determination is
based are available for public inspection
at the Office of the Director, Northwest
Region (see ADDRESSES) during business
hours until the end of the comment
period.

These actions are taken under the
authority of §§ 663.22 and 663.23, and
are in compliance with Executive Order
12291. The actions are covered by the
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Regulatory Flexibility Analysis prepared
for the authorizing regulations.

Section 663.23 of the groundfish
regulations states that the Secretary will
publish a notice of action reducing
fishing levels in proposed form unless he
determines that prior notice and public
review are impracticable, unnecessary,
or contrary to the public interest. If
current fishing rates continue, the ABC
levels for several species
unquestionably will be exceeded in
1885, Prompt action to reduce those
fishing rates is necessary to protect the
Sebustes complex and reduce the
probability of year-end closures of
Pacific Ocean perch and widow rockfish
fisheries in 1985. Consequently, further
delay of these actions is impracticable
and contrary to the public interest, and
these actions therefore are taken in final
form effective April 28, 1805.

The public has had opportunity fo
comment on these aclions at the
Groundfigsh Select Group, Groundfish
Managemen! Team, Groundfish
Advisary Subpane), and Council
meetings in March and April 1985 that
generated the management actions
endorsed by the Council and the
Secretary. Further public comments will
be accepted for 15 days after publication
of this notice in the Federal Register.
This action may be modified or
rescinded based on public comment.

List of Subjoects in 50 CFR Part 663

Administrative practice and
procedure, Fish, Fisheries, Fishing.
(16 U.8.C. 1801 et seq.)

Dated: April 26, 1985,
Anthouy |. Calio,
Deputy Administrotor, Notional Ocecnic and
Atmospheric Administration.
[FR Doc. 85-10550 Filed 4-26-85; 4:01 pm]
BILLING CODE 3510-22-M

50 CFR Part 661
|Docket No. 50458-5058)

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon and
California

AGENCY: National Marine Fisheries

Service (NMFS), NOAA, Commerce.
ACTION: Notice of 1985 management
measures and request for comments.

suMMARY: NOAA issues this notice
establishing management measures for
the commercial and recreational ocean
salmon fisheries off Washington,
Oregon, and California for 1985. Specific
measures vary by fishery and area.
Together they establish fishing seasons,
quotas, legal gear, recreational daily

catch limits, minimum sizes, and
inseason management procedures for
salmon taken in the fishery conservation
zone (3-200 miles) off Washington,
Oregon, and California. Similar
regulations are being adopted for the
territorial sea (0-3 miles) by
Washington, Oregon, and California.
The management measures are intended
to prevent overfishing and to apportion
the harvest equitably between the ocean
commereial and recreational fisheries,
The regulations also are calculated to
allow salmon to escape the ocean
fisheries to provide for treaty Indian and
non-Indian inside fisheries and for
spawning. These management measures
were established using the procedures
instituted by the ramework amendment
to the ocean salmon fishery
management plan.

DATES: This notice will be effective from
0001 hours (Pacific Daylight Time) May
1, 1985, until modified, supersedad or
rescinded. Comments will be accepted
until May 15, 1985,

ADDRESSES: Comments on this notice
may be submitted to Rolland A.
Schmilten, Director, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way NE, BIN C15700,
Seattle, WA 98115; or Mr. E.C. Fullerton,
Director, Southwest Region, 300 South
Ferry Street, Terminal Island, CA 90731.
SUPPLEMENTARY INFORMATION:

Regulatory History

Regulations to implement the ocean
salmon fishery management plan (FMP)
were published on April 14, 1978 (43 FR
15629) as emergency regulations, From
1979 through 1883, the Pacific Fishery
Management Council (Council) amended
the FMP annually to establish each
year's regulations based on salmon
abundance estimates and social and
economic factors affecting the fisheries.

The 1984 regulations were
implemented on May 3, 1984, by
emergency action (49 FR 18853) and
extended on August 2, 1984 (49 FR
30948, without amending the FMP.
These regulations lapsed on October 28,
1984, after 180 days.

Framework Amendment

Proposed regulations, developed by
the Council to streamline the process
and to avoid the need for annual
amendments and the use of emergency
rulemaking, were published on August
14, 1984 (49 FR 32414). Final regulations
became effective on November 25, 1984
(49 FR 43679, October 31, 1984).

This framework amendment is a
multi-year management plan which
allows certain changes 1o be made
annually in the management measures

governing the fisheries withoul having 1,
undergo the unwieldy FMP amendnien!
and emergency regulations process. Tl
framework process allows for mare
rapid and timely preseason changes in
flexible measures including managemen:
boundaries and zones, quotas, seasons
recreational daily bag limits, fishing
gear restrictions, and minimum lengths
of fish for harvest. Even though the
framework amendment process is faster,
it still allows for full public comment

The other management measures
which are fixed and cannot be modified
annually under the framework
amendment can still be changed when
necessary through the more lengthy FMp
amendment process.

Schedule for Establishing or Adjusting
Annual Managemen! Measures

The schedule established by the
framework amendment for setting the
preseason managemenl measures was
used far 1885:

First week of March. The Council's
Salmon Plan Development Team (Team)
and staff economist prepared two
reports for the Council, its advisors and
the public. The firs! report, entitled
"1984 Ocean Salmon Fisheries Review
summarizes the 1984 ocean salmon
fisheries and assesses how well the
Council's management objectives were
met in 1984. The second report, entitled
“1985 Ocean Salmon Fisheries Stock
Stuatus Projections, Management Goals
and Regulation Impact Analysis,”
provides the 1985 salmon stock status
projections and analyzes the effects on
the stocks and FMP management goals if
the 1984 reguliations were used in 1985

March 12-14. The Council met in
Portland, Oregon, to develop proposed
management options for 1985, Three
options presenting various combinations
of seasons, quotas and other
management measures, calculated to
protect the weak stocks and still provide
for maximum harvests and time on the
watler for fishermen, were proposed for
further analysis and public comment.

Third week of March. The Team and
staff economist prepared a third report.
entitled “Proposed Regulatory Options
and Regulation Impact Analysis,” which
analyzes the effects of the proposed
1985 managemement options for
distribution to the Coungil, its advisors
and the public.

March 26, 27 and April 4. Public
hearings on the propoesed options were
held in Seattle, Washington, Coos Bay
and Astoria, Oregon, Eureka and San
Francisco, California, and Boise, Idaho

April 8-11. The Council met in
Portland to adopt the final 1985
management measures and its
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recommendations to the Secretary. The
Team and staff economist prepared a
fourth report, entitled “The Analysis of
impacts of Council Adopted 1985  ~
Regulations," which analyzes the effects
of the final recommendations for
distribution to the Council, its advisors,
and the public.

This notice constitutes the Secretary's
approval of the Council's
recommendations and establishes the
management measures for the 1985
ocean salmon fisheries.

Resource Status. With four
exceptions, salmen stocks returning to
Washington, Oregon, and California
[WOC) rivers and streams in 1985 are
expected to be in as good for better
condition than in 1984. The four stocks
which have not improved from last year
are Klamath River fall chinook, southern
Oregon south-migrating chincook.
Columbia River late coho and Skagit
River coho. Some other stocks which
contribute to the WOC ocean salmon
fisheries are far short of historical
levels, but are in better condition in 1985
than they have been in recent years.

Chinook Salmon Stocks. The Central
Valley chinook stocks (primarily
Sacramento River runs) are expected to
return in numbers comparable to recent
vears and slightly higher than in 1984,
These stocks are expected to permit a
harvest at least as large as in 1984 and
still allow sufficient return so that the
number of spawners will fall within the
escapement goal range. However, the
Klamath River fall chinook stock is
expected to be at an exceptionally low
level of abundance. The age-three
chinook returns to the Klamath in 1985
are estimated to be 27 percent below the
previous low record since 1978, and the
age-four chinook returns are predicted
o be the second lowest since 1979. The
tolal estimated ocean population of
Klamath River chinook in 1985 is about
102,000 fish, which compares with the
1964 estimate of slightly over 130,000
fish. An escapement of 87,000 chinook
into the river is needed in each of the
next two years if the escapement
rebuilding program is to stay on
schedule toward the goal of 115,000
spawners by 1997, Last year, only
43,000-45,000 fish returned to the river
and if the 1984 regulations were in effect
with the 1985 estimated run size, the
tilimate is that only about 38,000 would
return this year. The Klamath River
chinook situation clearly demands
drastic fishing curtailment.

_ Oregon coastal chinook stocks are
divided into two groups—south-
migrating and localized stocks primarily
rom southern Oregon streams, and
north-migrating chinook stocks which
senerally originate in central and

northern Oregon streams. The southern
stocks continue to be depressed, as they
were in 1983 and 1984. These stocks
were subjected to winter flooding in
1981-1882 and to El Nifio in 1983.
Restrictive measures that reduced the
harvest of these fish last year need to be
continued or made even more stringent
to improve spawning escapements and
turn around the decreasing population
trends. North-migrating Oregon coastal
chinook stocks are in stable condition.
These runs continue to enjoy adequate
escapement and will contribute to ocean
fisheries at about the same rate as in
recent years. These far north migrating
stocks were not negatively affected by
El Nifio, and also should benefit from
implementation of the U.S.-Canada
salmon interception treaty. Ocean
catches of these stocks in 1985 are
expected to be greater than last year in
the Cape Blanco to Cape Falcon area.

Columbia River chinook stock
conditions are variable. Upriver spring
and summer runs continue to be
severely depressed. While these stocks
are not taken in significant numbers in
the WOC ocean fishery, every fish that
possibly can be saved should be
returned to the spawning areas. Lower
river spring chinook runs continue to be
in good condition and 1985 returns
should be nearly as good as the
excellent 1984 returns. The upriver
bright fall chinook run will be at least as
large as the 1984 return of 130,000 which
was the largest since 1973. The
Bonneville pool hatchery fall chinook
return will be modestly better than 1984
and the lower river fall hatchery run will
be about the same as 1984. The harvest
of far north migrating runs of upriver
spawners probably will not differ
greatly from recent years, but lower
river fall runs and hatchery stocks will
be the primary target of ocean fisheries
from Cape Falcon to the Canadian
border, and will be only modestly more
abundant than in 1984, which was the-
smallest return in recen! years.
Washington, coastal and Puget Sound
chinook stocks primarily are taken north
of the WOC fishery and will not be
significantly affected by regulations
imposed in the PFMC area.

Coho Salmon Stocks. Oregon coastal
and Columbia River coho stocks are the
primary components of the Oregon
Production Index (OPI). The OPI is an
annual index of coho abundance from
Leadbetter Point, Washington, south
through California. The 1985 OPI is
615,000 coho which is 7 percent less than
the 1984 OPI of 656,700 coho and is an
all-time low. To the 1985 OPI can be
added 96,800 coho which is an
independent estimate of the private
hatchery production within the OPI

area. Columbia River and Oregon
coastal coho are managed as one stock
under the framework of the OPI because
they are largely intermixed in the ocean
fisheries. However, Columbia River
stocks are managed for full utilization of
hatchery production, while Oregon
coastal stocks are managed to achieve
the rebuilding schedule for naturally
spawning adults, Full utilization of
Columbia River hatchery returns can
usually be accomplished by
management of the ocean fisheries and
the inside gillnet and sport fisheries. The
coastal coho spawning escapement in
1984 was 159,400 adult coho which
exceeded the 135,000-fish spawning
escapement goal by more than 24,000
fish. The current escapement rebuilding
schedule adopted by the Council and
included in the framework amendment
increases the natural coho spawning
escapement goal to 175,000 adult coho in
1985 and to 200,000 coho in 1987.

The preseason estimates indicate that
Washington coastal and Puget Sound
coho stocks will be more abundant than
1984 preseason predictions except for
one Puget Sound stream, the Skagit
River. The increases are expected to be
slightly higher in Willapa Bay,
moderately higher in Puget Sound
{except for the Skagit River),
substantially higher in north coastal
streams and considerably higher in
Grays Harbor. The lone exception, the
Skagit River run, has been chronically
low for several years. Reasonable ocean
fisheries for coho, as well as inside
fisheries. should be possible and
appropriate in 1985 without jeopardizing
spawning escapements,

Management Measures for 1985

The Council adopted ocean harvest
and management measures for 1985
which, in most cases, were similar to
options 1 or 2 of the March management
options. One notable exception was the
complete closure of the commercial
fishery from Point Delgada, California,
to Cape Blanco, Oregon, which was
option 3, The measures are designed to
protect the wezk stocks discussed
above, while al the same time allowing
maximum harves! of runs with surplus
stocks available to the ocean fisheries.

Both commercial and recreational
fisheries from Point Delgada to the U.S./
Mexico border will enjoy nearly the full
historical fishing seasons. Sacramento
River chinook is the primary stock taken
in this area and these runs are in good
condition. The harvests are expected to
equal or exceed last year's. Spawning
escapements should be in the upper end
of the escapement goal range. Because
Klamath River and southern Oregon
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chinook runs are so severly depressed,
no season will be allowed for the troll
fishery in the area between Point
Delgada, California, and Cape Blanco,
Oregon. Even so, it is not expected that
the spawning escapement goal for the
Klamath River will be reached.

Coho quotas in the area south of Cape
Falcon (troll 45,000 and recreational
170,000) are modestly higher than
catches in 1984 (troll 43,500 and
recreational 130,900). Although the 1985
OPI is lower than that for 1984 and the
1985 OPI spawning escapement goal for
Oregon coastal wild coho is higher
(175,000 in 1985 compared to 135,000 in
1984), & higher harvest was allowed by
the Council for socioeconomic reasons,
The Oregon Department of Fish and
Wildlife (ODFW) recommended that the
Coungil implement a new method of
partitioning OPI coho. This methodology
would have provided a higher eslimate
in 1885 of Oregon Coastal natural coho
osbundance and would have justified the
higher ocean harvest for biological
reasons unlike the OPI currently in use.
The Team and the Scientific and
Statistical Committee stated that
although they endorsed the theory of the
new method, it relies on oo many
untested assumptions. Because
information is not available to
determine whether the proposed new
method of making stock forecasts is an
improvement over the current
methodology they recommended that
the old method be used again this yeor.
Even though the Council did not adopt
ODFW's new methodology, its existence
may have encourage the Council to take

a somewhal greater risk than otherwise
might bave been taken in aliowing a
greater coho harvest south of Cape
Falcon to alleviate the serious economic
problems currently being faced by not
only the Oregon fishermen but also the
coastal communities and businesses
dependent on fishing activities. Also, the
fact that the OPI rebuilding schedule
was exceeded in 1984 undoubtedly
influenced the Council to accept the risk
of not fully meeting the rebuilding
schedule in 1985, As in 1984, mos! of the
harvestable coho in the area south of
Cape Falcon will go to the recreational
fishery. The troll fishery again in 1985
will be largely dependent on chinook.
North of Cape Falcon, as in 1964,
ocean and inside harvests, spawning
escapement levels, and management
measures for 1985 were established by
the Council based on negotiations
authorized by the U.S. District Court
U.S. vs. Washington, U.S. vs. Oregon,
and Hoh Indian Tribe, et ol vs, Baldrige
and involving all of the management
entities and most user groups. Harvest
levels in 1985 of both chinook and coho
in this area are somewhat higher than
the small harvest allowed in the ocean
in 1984. The 1984 troll catch was 13,800
chinook and 37,500 coho compared with
1985 quotas of 50,900 chinook and
141,700 coho. The 1984 recreational
catches were 7,000 chinook and 43,400
coho compared with 1985 quotas of
37,100 chinook and 201,400 coho. Ocean
quotas and management measures were
geared to protect the weakest stock in
the area in 1985, which is Skagit River
coho, as well as to minimize the WOC

ocean harvest of Bonneville Pool
hatchery chinook 10 insure they will
return in sufficient numbers to mee!
hatchery requirements. Ocean
regulations will allow an appropriste
inside fishery in the north coastal
streams and provide spawning
escapements generally in the middle of
the desired range of spawners. Puge!
Sound fisheries and escapements also
will be good except for the Skagit River
for which all parties have agreed to &
reduced escapement for 1985,

The Makah, Quileute, Quinault, and
Hoh treaty tribal ocean troll fishery will
have a quota of 10,500 chinook and
75,000 coho during May-September
compared with 1984 catches of 4,300
chinook and 43,400 coho. These quotas
were agreed on by the tribes and the
State agencies and are factored into the
Council’s recommendations and
analysis of effects.

The following tables and text reflect
the management measures
recommended by the Council for 1985
The Secretary concurs with these
recommendations and finds them
responsive to the goals of the FMP, the
requirements of the resource, and the
socioeconomic factors affecting the
resource users. The recommendations
are consistent with the requirements of
:he Magnuson Act and other applicsble

aw, :

Fishing and related activities covered
by this notice are subject to the
framework salmon regulations at 50 CFR
Part 661. The following management
measures are adopted for 1985 undes
§ 661.20.

TABLE 1.—TROLL MANAGEMENT MEASURES FOR 1985 OCEAN SALMON FISHERIES
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TABLE 2. —RECREATIONAL MANAGEMENT MEASURES APPROVED FOR 1985 OCEAN SALMON FISHERIES

P e V| inis tnchen) | Dedy bag et ang rrncton 6
P s e ! ! Spoca
A f r Crnen l Cono | ! .
¢ Chnook | Lono
______ R 4 gy 13 - - ' e iy
yord Siales Moo Bordor 1o OR-CA Bordor. Feb. 16 theough Nov | A 1=t 1 m‘[ ™~ 20 | mé?mmm Corseryanon Zone
” & 2 (mouth of Kigmath Rawd s cosod
) | Aug 1 theougn Augy 31
WA Border 10 Cape Blanca* ! ! ] - !
May 25 wough Mey 31, : - R e = 'louf 3] one Nore | Frst 2 fish hooked por doy must be %o
PENRR L T T —— - i“ ST R Noowe | ('t‘ None Naml W0 no moce Tan 2 fwh retmmed pDee
Quots WroughOct 3 o A¥ mn0est cono None | d ; Nane | 4 day. Nomofe an 6 fah may Be netained
! " 7 comecutve days.
o Barco 1o Cape Fakcon * Ay 1 tivough coho quota IM !t—i ™) Noaw | m,ﬁ:lﬁﬂi hwlu’-'}ﬂ'av must bo e
00 Mmong than T hab mslained por
| dny, mo more Tan @ fish may be retanid
! ‘ | "7 comecuttve
we Takcon 10 Leadbetior poink June 30 throogh emdest of Sept 18 | A _— u.-oo' 90,000 2: 16| 2 faf tumbiloss hooks: Ama closums (1)
¥ gut, Sundey theough Thurday ] I Fod Suoy e o0 Columias. Rver mouth *
o l | nomh to Kipain Seach, 0-200 mies (2)
| North ¢of Micssr Besch o Leadbatter
Pount closed @isicse 3 miles —Notec Sehery
| m cloved Frigwyw ang Sanrdays
Lracbotter Pomt 10 Queots River: June 30 theough safost of Sept 19 | A8 . ! 2200 24,000 24 wpmmm“ha
o polas, Sunday theough Thursdry oy ‘ i mﬂ*‘;umm‘m o closed ‘m
daets Foew o Unlted Stetes-Canads Bosdor June 20 Meough (AR 4700 ) 28,400 2¢ -a.zmmpmmcmmw
oarieal of Sapt 19 or quotas. Sunclay Bwough Thussday ooty ' L ! nook: bardiess hooks—Mote: Tshery ™
l } } | closoo Fridays and Satundays
‘Cobo quote south of Cape Falcon s 1700000 Coho SOuth of the OR-CA border count om the W0t quots. it Callorna fshenes will not close when 0 QuOt 18 mel
R »hton 10 the recreatonal saasons tstod, the Oregan Of Fish and Wigl mey estathsh kmtod adobonal -5aimon-axcept-coho SERONS INSD0 Sl walers o Mo
Rare ?wmmm»mmmms«mmﬁmunuammmmm T™he Councd agreed Tt Sus acion would not
wryely atfock Wm
--:umﬂenlm!.“uTMmmmnWMqummnu'xwﬂ famtuce (Spprocemiedy 6 navtical mes north of Ihe

-'_r-.'rv Srver mouthy 00 the west by 124" 2300 W. ngiuoe (aogronmatery 12 mies kom shore), and on the south by 4126 28N [altude appeaumalely 6 nautcal mios souls of the Kinmah

Hed Bouy Line—The ino oxtends seawsrd aloeg ihe south jotty of ihe Columia River 15 the vwisdie o of the and Men 10 Buoy #28) then souiwesierly 10 Buoy #4, continu
otwnitoty 10 Buty #2, and ten 10 the Lightshep Buoy, then 0uo west slong 46 116N, kittude g N

k--:uNau—f«ummwrnbmbnus.wm.mmew‘mMunmawmummunwbml
l:zx'mbbmmb&ﬂhmm%hmdﬂdhﬁqnmw—dm«aw (o) ModWy mrea closcren or bag Mevis (lor euwmplo. 3 ove
ceaure nom of Queets Riverd () rnde. hom okl 10 tecreation. Any noecies ade Must b ACCEPLatio 10 TENPECtvG Lser GrouDY

|

TABLE. 3. —TREATY INDIAN MANAGEMENT MEASURES

““‘T"". m‘

toe | Boundanes* Cpen Seasons | Speces 1 Specal rosnctions by aren
| | Cvneor | Cono |
Ma fhuwdafmw msmm«amsvam'uww 24'{___ {amm-:—uu-—o
| ment Awan noh of 46°0Z15° N, - | quota’ | coha ! [ with berl and phigs may be barbed No
o (Norwegan Memnona/) and east | mome an 8 fxoed Wes/bosl. or NG monre
of 125°4400° W longtude | Wan 4 nanc-beld soes pur pornon
‘ June 1 1 ewlon of Sept. 30 o chinook | AS salmon. ) 16 | Bardlens Nooks. ewcept tal hooks used
| of coho Quot* | wah bat and phgs. tnay be berbed. No
more har 8 feed mes/ DO, OF NO MONO
[ AN 4 Rend hold e per person.
s t0 That portion of 1he Fishery Manago- | May 110 earier of May 31 or chmook | AR salmon excopt ! 26 —. Barass  DOGRS, @acopl hal NODAS- LSed
mont Area botwaon 40°07 36" N ab- Quota” coho . | wih ol and plugt may be barbad No
hude (Sand Fomt) and 473142° N ! ! more Man § knes/boal *
intitage (Cuoets Arver) I 1
June 110 oarier of Sept 15 Or chinook | Al ssimon. 26 18 | Barbiess hooks, ercopt thul hooks used
! : or cone quota.s witts bait and plugs may be barted No
! moce than § finen/boat.*
poh That porsion of e Fishery Manago: | May | 10 cavior of May 31 or chmook | AN ssimon evcept 26 i Barbless hooks. excopt hat hooks umed
mant Aroa betwoon 47°54' 16" N las. quola * coho, | wiih Dalt and plups may be bardod No
ude (Quiteycte River) and 47°2100° more than 8 tnes/boat *
| N lantuoe (Ouiracl River) !
| Jur | to earder of Sept 15 or chincok | AD salmon. -} 16" | Bardiess hooks. except Mol hooks used
or coho quota | with ban and plugs may be barded. No
| more than 8 knes/boat *
. Tha! portion of the Fishary Monage- | May 1 10 oarier of May 31 or chinook | All saimon except 2 Barbioss hooks, owcept that hooks uted
mont Azea botweon 4774005 N et quota* coho with bat_and plugs may be Darbed No
tude  (Destuchon  Island)  and ! more than 8 Inos/boat *
AFSTIET N itude (Pont Chehalis)
Juna 1 10 sarker of Sept 15 or chnook | AS salmon - e 167 | Bardloss hooks, oxcop! that hooks used
Or CoMO quota ! with boit and plugs may be barbed. No
more than 8 knes/boat *

i

VM bouncaries may be changed fo such
'O mlnstence and cor P he total lengths of salmon ace

Y98 of 24 and 26 inches per day may be kept

_,Nw:-umgmuh sshington Coastal Tribes sre: 10 500 chinook and 75,000 cobo.
e diea withn 4 B (es adus of the mouths of the Cueots River (47°3142° N uw?.ummuras-nrn adtucde) and e Oulayuto Fiver (47°5418" N

o Y commercial fishing, A ciosure within 2 mies of the mouth of the Ounault River (47°2100°
N atoct e Secrotary's nanagement regmo.

|
i
;
;
|
]
f

i
3
g
i
g
4
:
:
4
'
|
¥
3z




18676

Federal Register / Vol. 50, No. 85 / Thursday, May 2, 1985 / Rules and Regulations

Gear Definitions and Restrictions

In addition to the gear restrictions
shown in Tables 1 and 2. the following
gear definitions and restrictions will be
in effect until modified, superseded, or
rescinded.

Recreational Fishing Gear

Recreational fishing gear for the
Fishery Management Area (FMA] is
defined as angling tackle consisting of a
line with not more than one artificial
lure or natural bait attached with not
more than four hooks. .

However, in that portion of the FMA
off Oregon and Washington, the line
musi be attached lo a reel and rod held
by hand or closely attended; the rod and
reel must be held by hand while playing
a hooked fish. No person may use more
than one rod and line while fishing off
Oregon or Washington.

In that portion of the FMA off
California, weights directly attached to
a line may nol exceed four (4) pounds.
There is no limit to the number of lines
that a person may use while
recreationally fishing off California.

Troll Fishing Gear

Troll fishing gear for the Fishery
Management Area (FMA) is defined as
one or more lines that drag hooks with
bait for lures behind a moving fishing
vessel,

In that portion of the FMA off Oregon
and Washington, the line or lines must
be affixed to the vessel and must not be
disengaged from the vessel at any time
during the fishing operation.

Geographical Landmarks
Geographical landmarks referenced in

this notice are at the following locations:

Cape Alava e 48*1000° N It
Carroll tatand ... N— N T o N
Queets River e RTI4TN it
Loadbetier Point . A6 310" N. lat.
FApsan Beach 46°20112° N. It
Capa Falcon........ o A5T600° N It
Capo Blanco A2°50W° N Lt
OR-CA Border ..... A2°00000° N. lat,
Pont Deigaca 40°01'9° N, Lt

The following inseason actions have
been recommended by the Council and
approved by the Secretary for use
during the 1985 season if the situation
warrants: (1) Modification of coho

quotas and seasons based on inseason
reassessment of private hatchery
contributions; (2) modifications to
commercial coho quolas and seasons
based on inseason assessment of coho
hooking mortality during the all-species
seasons (3) modifications to quotas and
seasons based on inseason revisions lo
abundance estimates; (4) reduction in
quotas and seasons due to unanticipated
salmon catches in the territorial sea; (5)
redistribution of quotas to achieve an
overall quota; (6) boundary
maodifications to promote the attainment
of quotas; and (7) modification of the
datly recreational bag limit. Additional
information concerning the procedures
to be followed in taking these inseason
actions and the nature of the actions
which may be taken are provided in 50
CFR Part 661, Appendix IIl. B. and C,

The Council adopted recreational
regulations providing for a five-day
fishing week, Sunday through Thursday,
north of Cape Falcon. The shortened
week also was considered for the Cape
Falcon to Cape Blanco area but was
rejected. The Council wants to be able
to adjust the number of fishing days in
these areas during the season, if
necessary, to prolong the recreational
season. However, the framework
amendment does not provide authority
for this inseason regulation change. The
Council, by separate vote, recommended
that authority be granted by Secretarial
emergency regulations to use this
inseason provision in 1985, if
appropriate.

Classification

The 1985 management measures
established under the provisions of the
framework amendment and
implementing regulations are based on
the most recen! data available. The
aggregate data upon which the measures
are based are available for public
inspection at the Offices of the Directors
(see ADDRESSES) during business
hours until the end of the comment
period.

These actions are taken under the
authority of 50 CFR Part 661, are in
compliance with Executive Order 12291,

and are covered by the Regulatory
Flexibility Analysis (RFA) and
Supplemental Environmental Impac!
Statement (SEIS) prepared for the
framework amendment. These actions
impose no information collection
requirements under the Paperwork
Reduction Acl,

Section 861.22 of the ocean salmon
regulations states that the Secretary wil|
publish a notice establishing
management measures for 1985 and will
invited public comments prior to its
effective date. If the Secretary
determines, for good cause, thal a notice
must be issued without affording a prior
opportunity for public comment,
comments on the notice will be received
by the Secretary for a period of 15 days
after the effective date of the notice.

Because of the depressed status of
some of the salmon stocks and the need
to reduce harvest in some areas are o
establish later opening dates for some of
the fisheries than those in the current
regulations, time does not permit a
comment period prior to the date the
management measures must be in effect
Comments will be accepted until May
15, 1985,

The public has had opportunity to
comment on these management
measures during the process of their
development. The public participated in
the March and April Council, Team, ind
Advisor meetings, and in public
hearings held in Oregon, Washington,
California, and Idaho in late March and
early April, which generated the
management actions recommended by
the Council and approved by the
Secretary, Written public comments
were invited by the Council between the
March and April Council meetings,

List of Subjects in 50 CFR Part 661

Fish, Fisheries, Fishing, Indians.
Dated: April 28, 1985,
Antheny J. Calio,

Deputy Administrator, Notional Oceanic ond
Atmospheric Administration,

[FR Doc. 85-10548 Filed 4-26-85; 4:02 pm|
BILLING COOE 3510-22-M

18 ™0 " 2% 25 9 99 % od

al T M

' B =B I

. L W oed INTI T B

- oD ¥E

e 3 O



18677

Proposed Rules

This section of the FEDERAL REGISTER
conteins nolices to the public of the
proposed issuance of rules and

requiations. The purpose of these notices
s o give interested persons an
opportunity to-participate in the rule
makng prior to the adoption of the final
nies

——— -

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service
7CFR Part 1040

Milk in the Southern Michigan
Marketing Area; Proposed Termination
of Certain Provisions of the Order

AGeNCY: Agricultural Marketing Service,
USDA.

AcTION: Proposed termination of rule.

suMmARY: This notice invites written
comments on proposals to terminate the
12month base-excess plan for paying
producers for their milk under the
Southern Michigan Pederal milk order.
The base-excess plan was designed to
encourage dairy farmers to maintain *
stable production levels throughout the
year. The action was requested by three
dairy farmer cooperative associailons
whose collective membership accounts
for sbout 85 percent of the producers
who supply milk to the market. The
cooperative contend that the plan is
incompatible with efforts towards a
balanced supply and demand, and that
It no longer accomplishes its intended
purpose under current marketing
conditions.

DATE: Comments are due om or before
4\'.‘:}' 17. 1985.

Abbress: Comments (two copies)

should be sent to: Dairy Division,
Agricultural Marketing Service, Room
£%8, South Building. US. Department of
AGriculture, Washington, D.C. 20250.
FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist.
Duiry Division, Agricutural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250. {202) 4474829,

SUPPLEMENTARY INFORMATION: William
T.Manley, Deputy Administrator,
Agricultural Marketing Service, has
Certified that this proposed action would
2ot have g signficant economic impact
1 & substantial number of small

*ilities. Such action would lessen the
"egulatory impact of this order on dairy

farmers and would not affect milk
handlers.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), the
termination of the following provisions
of the order regulating the handling of
milk in the Southern Michigan marketing
area is being considered:

1. In § 1040.32, paragraph (a).

2. In § 1040.61, paragraph (c). (d), and
(e).
3. In § 1040.62(h), the words “, the
adjusted uniform price, the price for
base milk, and the price for excess
milk".

4. In § 1040.71(a){1)(i7) and 1040.73[c),
the words “for base milk",

5.In § 1040.74 the words "the base
price and excess price or".

6. In § 1040.75(a)(1), the words "base
milk and", and the words "or adjusted
uniform price".

7. Sections 1040.90 through 1040.95.

All persons who wan! to file wrilten
data, views, or arguments about the
proposed termination should send two
copies of them to the Dairy Division,
Agricultural Marketing Service, Room
2968, South Building, U.S. Department of
Agriculture, Washington, D.C. 20250, by
the 15th day after publication of this
notice in the Federal Register. An
abbreviated period for filing is provideg
so that if the termination is granted, then
producers will be so informed as soon
as possible and therefore be able to plan
their production schedules accardingly.

The comments that are received will
be made available for public inspection
in the Dairy Division during normal
business hours. (7 CFR 1.27(b}).

Statement of Consideration

The proposed termination would
eliminate the order's 12-month base-
excess plan for paying producers for
their milk. The base-excess provisions
of the Southern Michigan order were
suspended for the base-forming and
base-paying periods of 1984-886, and are
currently inoperative. The base-forming
provisions are scheduled to be
reinstated Augus! 1, 1985.

Producers form bases during the
months of August through December,
and are paid a higher price on all base
milk during the months of Febraury
through January and a lower price on all
milk produced in excess of their base
production. The base-excess plan has no

Federal Register
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direct effect on handler costs for milk; it
is a method of dividing returns among
producers in a way thal encourages a
leveling of seasonal production.

The termination of the base-excess
plan on or before August 1, 1985, was
requested by Independent Co-operative
Milk Producers Association, Inc.
(ICMPA), Michigan Milk Producers
Association (MMPA), and National
Farmers Organization (NFO); three
cooperalive associations whose
combined membership accounts for
about 85 percent of the producers who
supply the Southern Michigan milk
market. In support of their request. the
cooperative associations claim that the
base-excess plan encourages increased
production through the base-building
incentive, Each year producers attempt
to build larger fall bases because they
are paid a higher price for base milk
throughout a 12-month period. In their
opinion, a plan that encourages an
increase in production when supply and
demand are not in balance is not
acceptable.

One cooperative, MMPA, contends
that the base-excess plan no longer
accomplishes ils intended purpose under
current marketing conditions. In that
regard, MMPA claims that the price
differential between base milk and
excess milk is no longer adequate to
gain the desired leveling effect on milk
production. Whereas the differential in
1968 was $1.20, which was 23 percent of
the uniform price, the differential in 1984
was $0.78, only 5.9 percent of the
uniform price. With the depletion of the
monetary incentive, it is MMPA’s
opinion that the base-excess plan can
not effectively encourage level milk
production.

Also, MMPA believes that due to the
structure of the milk production indusiry
in the Southern Michigan marketing #rea
(where fewer, more specialized, highly
leveraged dairy enterprises produce
larger amounts of milk), the need for
consistent cash flow will encourage
more stable production levels
throsgheout the yesr. Therefore, there is
no need for base-excess regulation in
MMPA'’s view. In addition, becacse the
marketing area of Federal Order 40
borders markets with higher uniform
price levels, MMPA fears that if the
base-excess plan is reinstated, then
those producers with excess milk
production will seek other markets for
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their milk, thus creating disorderly
marketing conditions.

One further point raised was that
termination of the base-excess plan
would eliminate any confusion
concerning pay prices.

For the foregoing reasons, the
petitioning cooperatives propose that
the provisions of the base-excess plan
be deleted from the order.

List of Subjects in 7 CFR Part 1040

Milk marketing orders, Milk, Dairy
products.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Signed at Washington, D.C., on April 26,
1985,

William T, Manley,

Deputy Administrator Marketing Programs.
[FR Doc, 85-10640 Filed 5-1-85; 8:45 am|
BILLING CODE 3410-02-M

FEDERAL ELECTION COMMISSION
11 CFR Part 110
[Notice 1985-4)

Contribution and Expenditure
Limitations and Prohibitions:
Contributions by Persons and
Multicandidate Political Committees

Correction

In FR Doc. 85-9179, beginning on page
15169, in the issue of Wednesday, April

17, 1885, make the following corrections.

1. On page 15170, first column, the
twenty-fourth line from the bottom of
the page should have read "may be for
any other election but must not™,

2. On page 15170, second column, in
the twenty fifth line from the bottom of
the page "receivable” should have read
“receivables”,

3. On page 15172, third column,
twenty-third line, “contribution” should
have read "contributor”, .

4. On page 15174:

§ 110.1 [Corrected)

a. In the second column, second line
of § 110,1(b)(2), “elections” should have
read “election’;

b. Also in the second column, ninth
line of § 110.1(b)(2)(i), *11 CFR 110.2"
should have read 11 CFR 100.2";

c. In the third column, the last line of
§ 110.1(b){2)(i)(B) should have read
“from that election."

§ 110.2 [Corrected]

5. On page 15176, third column, fourth
line of § 110.2(i)(2), “election” should
have read "section".

BILLING CODE 1505-01-M

AFRICAN DEVELOPMENT
FOUNDATION

22 CFR Part 1502

Availability of Records

AGENCY: African Development
Foundation.

ACTION: Proposed rule.

SUMMARY: This action proposes the
policies and procedures the African
Development Foundation plans to
establish permitting the inspection and
copying of documents of the Foundation
in accordance with the requirements of
the Freedom of Information Act. The
proposed regulations include procedures
for requesting documents and for
processing such requests, and
establishes the fees which shall be
charged by the Foundation for costs
associated with responding o requests.

DATES: Comments must be received on
or before July 1, 1885,

ADDRESS: Comments maybe mailed to
the General Counsel, Suite 200, African
Development Foundation, 1724
Massachusetts Avenue, NW.,
Washington, D.C. 20036, or delivered to
the same address between the hours of
8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Paul Magid, General Counsel, Ann
Richardson, Director, Administration
and Finance, (202) 634-8853.

SUPPLEMENTARY INFORMATION:
Executive Order 12292

The African Development Foundation
has determined that this rule is not a
major rule for the purpose of E.Q. 12291
because it is not likely to result in an
annual effect on the economy of $100
million or more.

Paperwork Reduction Act

This rule imposes no obligatory
information requirements on the public.

Regulatory Flexibility Act of 1980

The President of the Foundation
certifies that this rule will not have a
significant impact on a substantial
number of small entities.

List of Subjects in 22 CFR Part 1502

Administrative practice and
procedures, Freedom of information,
Records.

* Accordingly, it is proposed to add Part
1502 to 22 CFR Chapter XV to read as
follows:

PART 1502—AVAILABILITY OF
RECORDS

Sec.

1502.1
1502.2
1502.3
15024

Introduction.
Definitions.
Access to Foundation records.
Written requests.
1502.5 Records available at the Foundation
15026 Records of other Departments and
Agencies.
1502.7 Fees.
15028 Exemptions.
15028 Processing of requests.
1502.10 Judicial review.
Authority: 5 U.S.C. 552, and 22 U.S.C. 250h-
4.

§ 1502.1 Introduction.

(a) It is the policy of the African
Development Foundation that
information about its operations,
procedures, and records be freely
available to the public in accordance
with the provisions of the Freedom of
Information Act.

{b) The Foundation will make the
fullest possible disclosure of its
information and identifiable records
consistent with the provisions of the Act
and the regulations in this part.

{¢) The Director of Administration and
Finance (A&F) shall be responsible for
the Foundation's compliance with the
processing requirements of the Freedom
of Information Act.

§1502.2 Definitions.

As used in this part, the following
words have the meanings set forth
below:

{a) “Act” means the act of June 5,
1967, sometimes referred to as the
“Freedom of Information Act" or the
Public Information Section of the
Administrative Procedure Act, as
amended, Pub. L. 90-23, 81 Stal. 54,
codified at 5 US.C. 552.

(b) “Foundation" means the African
Development Foundation.

{c) “President” means the Presiden! of
the Foundation.

(d) "Record(s)" includes all books,
papers, or other documentary materials
made or received by the Foundation in
connection with the transaction of its
business which have been preserved or
are appropriate for preservation by the
Foundation as evidence of its
organization, functions, policies,
decisions, procedures, operations, or
other activities, or because of the
informational value of the data
contained therein. Library or other
material acquired and preserved solely
for reference or exhibition purposes, and
stocks of publications and other
documents provided by the Foundation
to the public in the normal course of
doing business are not included within
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the definition of the word “records.” The
latter will continue to be made available
to the public without charge.

§1502.3 Access to Foundation records.
Any person desiring lo have access to
Foundation records may call or apply in
person between the hours of 10 a.m. and
4 p.m. on weekdays (holidays excluded)
a! the Foundation offices at 1724
Massachusetts Avenue, NW.,, Suite 200,
Washington, D.C. 20036. Requests for
access should be made to the Director of
A&F, at the Foundation offices. If
request is made for copies of any record,
the Office of A&F will assist the person
making such request in seeing that such
copies are provided according to the
rules in this Part.

§1502.4 Written requests.

In order to facilitate the processing of
writlen requests, every petitioner
should:

(a) Address his or her request to;
Director, Administration and Finance
Division, African Development
Foundation, 1724 Massachusetts
Avenue, NW., Suite 200, Washington,
D.C. 20036.

Both the envelope and the request itself
should be clearly marked: “Freedom of
Information Act Request."”

(b) Identify the desired record by
name, title, author, a brief description,
or number, and date, as applicable. The
identification should be specific enough
50 that a record can be identified and
found without unreasonably burdening
or disrupting the operations of the
Foundation. Blanket requests or
requests for “the entire file of' or “all
matters relating to™ a specified subject
will not be accepted. If the Foundation
determines that a request does not
reasonably describe the records sought,
the requestor shall be advised what
additional information is needed or
informed why the request is insufficient.

[c) Include a check or money order to
the order of the “African Development
Foundation™ covering the appropriate
search and copying fees, or a request for
determination of the fee and a promise
10 pay any amount over $3.00 in
tonnection with the FOIA request.

15025 Records available at the
Foundation.

The Administration and Finance
Division will make available for public
nspection and copying. to the extent not
sulhorized to be withheld, the following
works or classes of information:

(8) A copy of the Foundation
regulations, including those published in
Title 22 of the Code of Federal

Regulations or of any other title of the
e,

(b} Statements of policy and
interpretations which have been
adopted by the Foundation and which
are nol published in the Federal
Register.

(c) Administrative staff manuals and
instructions to staff that affect a member
of the public;

(d) Any indexes providing identifying
information regarding any record
described in paragraphs (b) and (c) of
this section.

[e) Brochures and other printed
materials describing the Foundation's
activities.

§1502.6 Records of other Departments
and Agencies.

Request for records which have been
originated by, or are primarily the
concern of, another U.S. Department or
Agency will be forwarded to the
particular Department or Agency
involved, and the petitioner so notified.
In response to requests for records or
publications published by the
Government Printing Office or other
Government printing activity, the
Foundation will refer the petitioner to
the appropriate sales office and refund
any fee payments which accompanied
the request.

§ 1502.7 Fees.

{a) When charged. Fees shall be
charged in accordance with the
schedules contained in paragraph (b) of
this section for services rendered in
respsonding to requests for Foundation
records under this sub-part unless the
Director of A&F determines that such
charges, or a portion thereof, are not in
the public interest because furnishing
the information primarily benefits the
general public. Fees shall also not be
charged where they would amount, in
the aggregate, for a request or series of
related requests, to less than $3.
Ordinarily fees shall not be charged if
the records requested are not found, or if
located, are withheld as exempt.

(b) Services charged for and amount
charged. For the services listed below
expended in locating or making
available records or copies thereof, the
following charges shall be assessed:

{1) Copies. For copies $.10 per copy of
each page.

(2) Clerical searches. For each one
quarter hour spent by clerical personnel
in excess of the first quarter hour in
searching for and producing request
records, $2.30,

{3) Non-routine, non-clerical searches.
Where the task of determining which
record fall within a request and
collecting them requires the time of
professional or managerial personnel,
and where the time required is

substantial, for each one quarter hour
spent in excess of the first quarter hour,
$5.40. No charge shall be made for the
time spent in resolving legal or policy
issues affecting access to records of
known contents.

(4) Other charges. When a response to
a reques! requires services or material
other than those described in
paragraphs (b){1) through (b)(3) of this
section, the direct cost of such services
to the Foundation may be charged,
providing the requestor has been given
an estimate of such cost before it is
incurred.

(c) Revision of schedule. The fee
schedule will be revised from time to
time, without notice, to assure recovery
of actual costs of rendering information
services to any person. The revised
schedule will be available without
charge.

§ 15028 Exemptions.

The following categories are examples
of records which, if maintained by the
Foundation, may be exempted from
disclosure under 5 U.S.C. 522(b):

(a) Records specifically required by
Executive Order to be exempt from
disclosure in the interest of the national
defense or foreign policy which are
property classified pursuant to such
Execulive Order;

(b) Records related solely to the
internal personnel rules and practices of
the Foundation;

(c) Records specifically exempted
from disclosure by statute (other than 5
U.S.C. 552b), providing that such statute
(1) requires that the matter be withheld
from the public in such a manner as to
leave no discretion, or {2) establishes
criteria for withholding or refers to
particular types of matters to be
withheld;

{d) Trade secrets and commercial or
financial information obtained from any
person which is privileged or
confidential;

(e) Interagency or intra-agency
memoranda or letters which would not
be available by law to a private party in
litigation with the Foundation;

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(g) Investigatory files (including
security investigation files and files
concerning the conduct of employees)
compiled for law enforcement purposes,
excep! to the extent available by law to
a private party.

The Foundation will not honor requests
for exempt records or information.
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§1502.9 Processing of requests.

(4) Processing. A person who has
made a written request for records
which meets the requirements of
§ 1502.4 shall be informed by the
Director of A&F within ten working days
of receipt of the Foundation's decision
whether to deny or grant access to the
records.

{b] Denials. If the Director of A&F,
with the concurrence of the General
Counsel, denies a request for records,
the requestor wifl be informed of the
name and title of the official responsible
for the denial, the reasons for it, and the
right to appeal the decision to the
President of the Foundation within 15
working days of receipt of the denial
The President shall determine any
appeal within 20 days of receipt and
notify the requestar within that time
period of the decision. If the decision is
ta uphold the denial, the requestor will
be informed of the reasons for the
decision and of the right to a judicial
review of the decision in the Federal
courts.

(c) Extensian of time. Where it is
reasonably necessary to the proper
processing of requests, the time required
to respond to an FOIA request or an
appeal may be extended for an
additional 10 working days upon writen
notification to the requestor providing
the reasons for the extension.

§ 1502.10 Judicial review.

On complaint, the district court of the
United States in the district in which the
complainani resides, or has his/her
principal place of business, or in which
the agency records are situated, or in the
District of Columbia, has jurisdiction 1o
enjoin the Foundation from withhelding
Foundation records, and to order the
production of any agency records
improperly withheld from the
complainant (5 U.S.C. 552{a)(3)(B).

Dated: April 25, 1885,

Leonard H. Robinson, Jr.,

President, Africon Development Foundation.
[FR Doc. 85-10898 Filed 5-1-85; 845 am)
BILLING CODE $117-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Parts 25, 200, 203, 205, 207,
213,221,227, 232, 234, 242 and 244

[Docket No. R-85-1226; FR-1954]

Use of Commitment Correspondents
In Connection with FHA Mortgage
Insurance

AGeNcY: Office of the Secretary, HUD.

ACTION: Proposed rule. o

SUMMARY: This proposed rule would
revise Title 24 of the CFR (o create a
new category of approved program
participants in the FHA single family
maortgage insurance programs, ta be
known as commitment correspondénts,
Commitment correspondents would be
authorized, no behalf of approved
morigagees, (o & t and process FHA
loan applications, obtain commitments
from HUD, and assign commitments to
approved sponsor mortgagees. With
respect to the single family Direct
Endorsement program, commitment
correspondents could carry ont all loen
processing up to the point of actual loan
closing and submission for endorsement
to HUD, The rule would also revise the
eligibility criteria for FHA loan
correspondents by (1) increasing the net
worlh requirement from $5000 to $25.000,
(2) permitting nonsupervised and
governmental HUD-approved
mortgagees to sponsor loan
correspondents, (3) requiring, except
under the direct endorsement program
(where loans must be underwritten by
the mortgagee-sponsor), that all loans be
underwritten and closed in its own
name, and (4) permitting loan
correspondents to maintain branch
offices upon meeting an additional
$25,000 net worth requirement for 2ach
branch office until an adjusted net
worth of $100,000 is reached.

DATE: Comments due July 1, 1965,
ADDRESSES: Communications
concerning this rule should he identified
by the above docket number and title
and comments should be filed with the
Rules Docket Clerk, Office of the
General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410. Copies of
writlen views or comments will be
available for public inspection and
copying during regular business hours at
the above address.

FOR FURTHER INFORMATION CONTACT:
Brian Chapelle, Director, Single Family
Housing Development Division, Office
of Single Family Housing, Room 9268,
Department of Housing and Urban
Development., 451 Seventh Street, SW.,
Washington, D.C. 20410, telephane {202}
755-8720. (This is not a toll-free
number.}

SUPPLEMENTARY INFORMATION: This
proposed rule is designed to take
account of recent marketing
developments, including increased use
of computer technalogy, in the single
family real estate marketplace. These
developments show great potential for
improving both the efficiency and the

timeliness of single family loan
originations.

The rule permits a “commitment
correspondent™ to accept an FHA loan
application, process it through receipt of
an insurance commitment, and assign
the commitment to an FHA-approved
mortgagee who would then advance the
mortgage proceeds to the homebuyer,
close the mortgage loan, and be
mortgagee of record. In practice,
approved mortgagee-sponsors would
furnish information to a commitment
correspondence concerning the types of
morigage loans they are willing to make,
the commitment correspondent would
make the information available to a
purchaser, and the purchaser would
make a selection from the morfgage
loans available. The commitment
correspondent would then process an
application for FHA commitment and
insurance, and would assign the FHA
commitment to the mortgagee-sponsor
selected by the purchaser.

The process would not necessarily
utili¥e computer technology, but if such
technology were utilized, an example of
how it would work is as follows: For a
standard fee paid to the commitment
correspondent by each participating
mortgagee, lenders would enter their
morigage offerings into the commitment
correspondent’s computer system. The
fee charged by the commiiment
correspondent must be standard for all
morigagees and not related to the
volume of applications or firm
commitments assigned {o any particular
morigagee. Using data made available
from terminals in participating
commitment correspondent’s offices,
prospective homebuyers would be able
to see what each participating
mortgagee had to offer in the way of
interesl rates and terms. Bach
homebuyer would select the desired
morigage terms and conditions and the
correspondent would then oblain a
commitment for a specified principal,
interest rate, and type of mortgage from
the lender, end process the mortgage
application for FHA insurance. If a
commitment for mortgage insurance
were issued by HUD to the commitment
correspondent, the commitment
subsequently would be assigned to the
selected lender. The lender then would
close the loan and obtain the FHA
insurance as though it had submitted the
application to HUD.

Wiih respect to the new single family
Direct Endorsement program (see 24
CFR 200.163-164a), this proposed rule
would authorize commitment
correspondents to carry out all mortgag®
loan processing, including underwriting.

to the point of actual closing and

B o G e ot et me o
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submission for endorsement to HUD. To
participate in the direct endorsement
program, & commitment correspondent
would have to meet (in addition to
otherwise applicable requirements)
virtually all the requirements necessary
for approval as a direct endorsement
morigagee. Cases processed under
direct endorsement will require
appropriate certification of the
processing performed by the
commitment correspondent.
Certification will cover two distinct
phases (1) all underwriting and related
activity leading up to an overall
determination of property and
morigagor eligibility and {2) closing of
the loan and disbursement of funds (to
be performed by mortgagee-sponsor).
The rule also proposes to revise
existing regulatory provisions relating to
loan correspondents. The main purpose
of these revisions is to enable existing
loan correspondents to carry out (except
for underwriting under the direct
endorsement program) the same
functions that the rule would authorize
commitment corfespondents to carry
out. The main differences between the
two categories will be the loan
 correspondent’s lower net worth
requirements and its ability to close
mortigage loans in its own name.

The revisions proposed in this rule
will adjust current HUD regulatory
requirements to structural and
technological changes which are laking
place in the morigage lending industry,

particularly in methods of morigage
origination. In lieu of performing
traditional in-house origination

lunctions, mortgagees are increasingly
turning to third parties to generate their
morfgage loans and the proposed rule is
responsive (o this trend.

Description of Rule's Proposed
Revisions

% CFR Part 25—Morigagee Review
Board

24 CFR 25.3 [Definitions) is revised by
adding a definition of “mortgagee”. A
tommitment correspondent meeting the
requirements of 24 CFR 203.9 is included
in this definition. The effect of this
amendment would be to make
rommitment correspondents subject to
the jurisdiction of HUD's Morigagee
Review Board established under Part 25.

P pt 2K e
fart 200—Introduction

24 CFR 200.6 (Applicetion for lender
ipproval) is revised by adding

tommiiment correspondent” to the
tlegories of lenders for which an
iplication for HUD approval may be
mide. The revision also substitutes the

“rm “Field Office™ for “regional, area or

insuring office” to reflect HUD
organizational changes. Finally, the title
of the section is changed to "Application
for approval."”

24 CFR 200,147 (Issuance of
commitment) is revised to provide that a
commitment may be issued to a
commitment correspondent for
assignment to an approved mortgagee
presenting an application for mortgage
insurance,

24 CFR 200.149 (Terms and conditions)
is revised to specify that where a
commitment is issued to a commitment
correspondent, the commitment must be
assigned to an approved mortgagee
before closing.

24 CFR 200.163-200,164 are revised to
expressly authorize commitment
correspondents to participate in HUD's
single family Direct Endorsement
program, provided they meet the
eligibility requirements set forth in
§ 200.164. Commitment correspondents
would be authorized to carry out
processing and underwriting of loans up
to the point of loan closing and
submission for insurance to HUD.

Part 208—Mutual Morlgage Insurance
and Rehabilitation Loans

24 CFR 203.1 and 203.2 (general
approval requirements for single family
morigagees) are revised by making
commitment correspondents subject to
their provisions. However, to the extent
that these requirements relate only to
the holding, purchasing, servicing or
selling of insured mortgages, they would
not be applicable,

The proposed rule would also revise
24 CFR 203.5 (Loan correspondents).
Loan correspondents would be required,
except in the case of morigages insured
under the direct endorsement program
(24 CFR 200.163-200.164a), to process
and close all mortgage loans in their
own name. With respect to morlgages
under the direct endorsement program,
the underwriting of such loans must be
carried out by the approved sponsor
mortgagee. The loan correspondent
would not have authority to underwrite
such loans.

The section would also be revised to
(1) increase the adjusted net worth a
loan correspondent must maintain from
$5000 to $25.000, (2) permit HUD-
approved nonsupervised and
government institution mortgagees (not
just supervised institutions) to sponsor
loan correspondents, (3) permit loan
correspondents to maintain branch
offices for the processing of loan
applications and the submission of
applications for firm commitment, but
only where the loan correspondent
meets an additional net worth
requirement of $25,000 for each branch

until it reaches an adjusted net worth of
at least $100,000 and (4) exempt loan
correspondents from the warehouse line
of credit requirements of § 203.4(b)(2)
where there is & written agreement by a
sponsor or mortgagee to fund all :
mortgagees originated by the loan
correspondent.

Part 203 also would be amended by
adding a new § 203.9 (Commitment
correspondents.). The new section
defines a commitment correspondent as
an institution that processes HUD/FHA
loan applications, submits applications
to HUD/FHA and obtains firm
commitments solely for the purpose of
assignment to an approved morigagee.
Where approved by HUD, a
commitment correspondent may also
carry out full processing and
underwriting, up to the point of closing,
of a mortgage loan under the single
family Direct Endorsement program as
authorized in §§ 200.163-200.164a.
Section 203.9 also provides that a
commitment correspondent must meet
the approval requirements for FHA-
insured mortgagees contained in § 203.1
and, in general, those contained in
§ 203.2—the major exception being that
it may not close, hold, purchase, service,
or sell insured mortgages. In addition, a
commitment correspondent must meet
the following requirements:

(1) It shall have as its principal
business the processing of applications
for mortgage financing and shall
maintain a net worth or trust estate of
not less than $250,000 in assets
acceptable to the Commissioner.

(2) It shall not receive, establish,
maintain or handle mortgagor escrow
accounts,

(3) It shall remain responsible for the
processing and underwriling of each
loan on which a HUD/FHA firm
commitment is issued or which is
endorsed for insurance under the Direct
Endorsement program.

{4) It shall file with the Commissioner,
within 75 days of the close of its fiscal
year and at such other times as may be
requested, an audit repert which shall
include:

(i} A Financial statementin a form
acceptable to the Commissioner,
including a balance sheet and a
statement of operations and retained
earnings, and an analysis of the
commitment correspondent’s net worth
adjusted to reflect only assets
acceptable to the Commissioner;

(ii) A report on any compliance tests
prescribed by the Commissioner;

(iii} Such other information as the
Commissioner may require.

{5) It may, on application to the
Commissioner, maintain branch offices,
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for the processing of loan applications
and submission of applications for a
firm commitment. A commitment
correspondent shall remain fully
responsible to the Commissioner for the
actions of its branch offices.

{6) It may not receive compensation in
excess of the allowable HUD/FHA loan
origination fee paid by the mortgagor on
each firm commitment or processed loan
assigned to an approved mortgagee.
Fees charged by the commitment
correspondent shall be uniform for all
mortgagees and shall not vary with the
volume of applications or firm
commitments assigned to particalar
morigagees.

(7) Its approval must be sponsored by
one or more FHA-approved mortgagees,
which mortgagees will maintain a loan
processing agreement with the
commitment correspondent. HUD
commitments or processed loans may be
assigned only to those mortgagees with
whom there is such agreement.

(8) It and its spansor (or sponsors)
shall notify the Secretary promptly upon
termination of the loan processing
agreement.

(9) It agrees that termination of its
loan processing agreement with all
sponsors shall be cause for withdrawal
of the commitment correspondent’s
approval.,

24 CFR 203,10 (Submission of
application] is revised to authorize
commitment correspondents to submit
applications for the insurance of
mortgages to be executed.

Parts 205, 207, 213, 221, 227, 232, 234, 242
and 244—Technical Amendments

Finally, the rule makes conforming
technical amendments to those sections
in Parts 205 (land development), 207
(rental housing), 213 (cooperatives), 221
(low and moderate income housing), 227
(housing in Federally impacted areas),
232 (nursing homes), 234
(condominiums), 242 (hospitals) and 244
(group practice facilities) that reference
affected portions of Part 203, The effect
of the amendments is to make clear that
a loan commitment correspondent’s
activities are to be limited 1o FHA ungle
family programs.

Procedural Requirements

This rule does not constitute & “major
rule” as that term is defined in section
1(b) of Executive Order 12291 on Federal
Regulation issued by the President on
Februuary 17, 1981. Analysis of the
propased rule indicates that it does not
(1) have an annual effect on the
econamy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State or local governmant

agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enlerprises
in domestic or export markets,

A Finding of No Significant Impact
with respect to the enviranment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implement section 102(a){C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection during regular business hours
at the Office of the Rules Docket Clerk,
Office of the General Counsel, Room
10278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, D.C. 20410.

This Rule was listed as item H-60-84
(Sequence Number 30) under Office of
Housing in the Department’s
Semiannual Agenda of Regulations
published on October 22, 1984 [48 FR
41684), under Executive Order 12291 and
the Regulatory Flexibility Act.

The catalog of Federal Domestic
Assistance program numbers are 14.117,
14.120, 14.123 and 14.133.

Under 5 U.S.C. 605(b) (The Regulatory
Flexibility Act), the Undersigned hereby
certifies that this rule would not have a
significant economic impact on a
substantial number of small entities.
Allowing use of commitment
correspondents in HUD's mortgage
insurance programs should enhance
opportunities for both small and large
business entities. Many small lenders,
by working through a commitment
correspondent, should find that they can
increase their business volume
appreciably without having to increase
their production staff. However, the rule
does not include excessive
recordkeeping requirements or other
features likely to be a special burden on
small entities.

Information collection requirements
contained in this rule have been
submitted to the Office of Management
and Budget for review under section
3504(h) of the Paperwork Reduction Act
of 1980 (44 U.S.C. 3504[h)). Please send
any comments regarding the collection
of information requirements of the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, D.C. 20503,
Attention: Desk Officer for HUD. After
OMB review and approval, the public
will be notified of the OMB control
number assigned these requirements
lhrl:ugh a technical amendment to this
rule.

List of Subjects
24 CFR Part 25

Administrative practice and
procedure, Mortgage insurance,
Mortgages, Organization and functions
(government agencies).

24 CFR Part 200
Mortgage insurance.

24 CFR Part 203
Mortgage insurance.

Accordingly, 24 CFR Parts 25, 200, 203,
205, 207, 213, 221, 227, 232, 234, 242 and
244 are proposed to be amended as
follows:

PART 25—MORTGAGEE REVIEW
BOARD

Authority: Secs. 2 and 211 of the Nationa)
Housing Act, 12 U.S,C. 1703 and 1715b.

2. Section 25.3 is proposed 1o be
amended by removing the paragraph
designations from the alphabetical list
of definitions included therein, and by
adding the following additional
definition in its appropriate place
alphabetically:

§25.3 Definitions.

“Mortgagee.” A lender meeting the
general requirements of 24 CFR 203.1
and 203.2, and the specific requirements
of 24 CFR 203.3 through 2038, as
appropriate. A commitment
correspondent meeting the requirements
of 24 CFR 203.9 is also regarded as &

mortgagee for purposes of this past.

PART 200—INTRODUCTION

3. The authority citation for 24 CFR
Part 200 is revised to read as set forth
below and any authority citation
following any section in Part 200 is
removed.

Authority: Secs. 2 and 211 of the National
Housing Act, 12 U.S.C. 1703 and 1715b.

4. Section 200.6 is proposed to be
revised to read as follows:

§200.6 Application for approvai.

An application for approval as &
mortgagee, loan correspondent,
commitment correspondent, or Title |
lending institution must be submitted o0
a form prescribed by the Commissioner.
These forms may be obtained from «ny
Field Office or from the Headguarters
Office in Washington, D.C. Fully

executed forms must be submilled ta the
Field Office having jurisdiction, for
transmittal to the Headquarters Office.
Washington, D.C.
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5. Section 200.147 is proposed to be
revised to read as follows:

§200.147 Issuvance of commitment.

After determining that the mortgagor
and the property offered for security
meet all requirements for eligibility, a
commitment is prepared and issued to
in approved morigagee, or o a
commitment correspondent for
assignment to an approved mortgages,
setting forth the terms and conditions
osnder which the mortgage transaction
will be insured. The commitment is a
binding contract between the
Commissioner and an approved
morigage or commitment correspondent
presenting an application for mortgage
insurance. Except as set forth in
§5200.163(b) and 200.164(g),
commitments are not issued by HUD
under the single family Direct
Endorsement program.

6. l’umgraih (a) of §200.149 is
proposed to be revised to read as
follows:

§200.149 Terms and conditions.

(a) The commitment sets forth the
exact conditions under which the FHA
will insure the mortgage loan. It
Indicates the maximum eligible term of
years, the amount of such loan, the
interest rate and the amount of the
monthly installment, including principal
and interest, In addition, in connection
with proposed construction there may
be provigion for structural requirements
and the number and type of inspections
necessary, Where a commitment is
issued to a commitment correspondent,
the commitment must be assigned to an
approved morigagee before closing. In
the case of project mortgages, the
commilment may indicate a schedule of
advances which will be insured upon a
finding that such advances are made in
iccordance with the commitment.

7. Section 200.163 is proposed to be
amended by revising the introductory
lext paragraph (a); by revising
paragraphs {b)(1), (b)(3), and (b)(4); by
revising the introductory text of
aragraph {¢) and removing and
‘serving paragraph {c)(1); by revising
paragraph (e); and by adding a new
paragraph (g), to read as follows:

200.163 Direct endorsement!

(a) Definition and applicability. Single
family morigage insurance applications
tligible for processing under this section
ére underwritten and closed by eligible
mortgagees and the documentation
fequired by paragraphs (b) and (c) of
his section is submitted to HUD/FHA
for mortgage insurance endorsement in
dccordance with paragraph (d) of this

v
4

section. Commitment correspondents
meeting the requirements of § 200.164
may carry out the underwriting
responsibilities under this section for
HUD-approved sponsor mortgagees
including sponsor mortgagees that are
nol direct endorsement mortgagees.
HUD-FHA does not review applications
for mortgage insurance or issue
commitments except as provided by
paragraph (b) of this section and

§ 200.184(g) before the mortgage is
executed and submitted to be
considered for endorsement.

(b} Underwriting and Submission for
Endorsement—{1) Underwriting/due
diligence. A mortgagee authorized to
submit mortgages under this section, or
a commitment correspondent authorized
to carry out underwriting
responsibilities for HUD-approved
mortgagees, shall exercise due diligence
when underwriting mortgages processed
under this section. Due diligence means
that care which a mortgagee would
exercise in obtaining and verifying
information for a mortgage in which the
mortgagee would be entirely dependent
on the property as security to protect its
investment, Mortgagee procedures that
evidence such due diligence shall be
incorporated as part of the Quality
Control Plan required under § 200.184(e),

(3) Appraisal. An approved mortgagee
or commitment correspondent shall
appraise the property, using an
appraiser assigned by HUD from its
current fee panel or a staff appraiser
approved by HUD. In those cases where
the mortgagee or commitment *
correspondent has a financial interest
in, is owned by or is affiliated with a
building or selling entity, the morigagee
or commitment corresponent shall use
an appraiser and inspector assigned by
HUD from its fee panel. In lieu of
appraising the property, an approved
morlgagee or commitment
correspondent may, for those properties
that HUD accepts as proposed
construction, utilize a HUD conditional
commitment or master conditional
commitment, or a Veterans
Administration certificate of reasonable
value or master certificate of reasonable
value.

(4) Mortgagor's income. The
mortgagee or commitment
correspondent shall determine whether
the mortgagor's income is and will be
adequate to meel the periodic payments
under the morlgage, and shall review the
eligibility of the property and
prospective mortgagor under 24 CFR
Parts 2083, 221, or 234.

(¢c) Underwriter Certification. The
underwriter shall execute an
Underwriter Certification for and on
behalf of the mortgagee or commitment
correspondent on a form prescribed by
the Secretary. This Underwriter
Certification is in addition to
certifications presently required of the
morigagee and/or mortgagor on current
HUD forms 92600 and 92900, and the
morigagee certification required by
paragraph (g) of this section. For each
mortgage reviewed, the Underwriter
Certification shall include an
identification of the mortgage by type,
as identified pursuant to § 200.1683(a}(3).
The Underwriter Certification shall also
include a statement that the underwriter
has personally reviewed the appraisal
report and the credit application,
including the analysis performed on the
work sheet and that the proposed
mortgage complies with the
requirements of this subsection. Finally,
the Underwriter Certification shall
include, in addition to such
supplemental certification items
published pursuant to paragraph (f) of
this section, each of the below listed
items which apply to the mortgage loan
submitted for endorsement.

(1) [Reserved]

(e) Post-endorsement review.
Following endorsement, HUD/FHA will
review all documents required by
paragraphs (b) and (c) of this section. If,
following this review, HUD/FHA
determines that the morigagee or
commitment correspondent has not
satisfied the requirements of the single
family Direct Endorsement program, the
Department may place the mortgagee or
commitment correspondent on
probation, withdraw the authority of the
mortgagee or the commitment
correspondent to participate in the
Direct Endorsement program under
§ 200.164(h), or withdraw the
mortgagee's or the commitment
correspondent’s HUD/FHA approval
under the provisions of 24 CFR Part 25.

. . . . .

(8) Morigagee certification. The
mortgagee or its authorized
representative, shall personally review
the morigage documents and
applications for insurance endorsement
processed under this section and shall
execute a Mortgagee Certification on a
form prescribed by the Secretary
evidencing this review. The Mortgagee
Certification will cover the loan closing
transaction and any supplemental
certification items published pursuant to
paragraph (f) of this section and shall
include a statement that the mortgage
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satisfies the requirements of 24 CFR
203.17, or 221.5, 221.25, 221.30, 221.32,
221.35, 221,40, and 221.45, or 234.25.

8. Section 200.164 is proposed to be
revised to read as follows:

§200.164 Approval of direct endorsement
mortgagees and commitment
correspondents.

(a) Mortgagees and commitment
correspondents shall comply with the
following requirements when applying
for approval:

(1) Submit an application to the HUD
Field Office in whose jurisdiction the
mortgagee or commitment
correspondent seeks to process loans
under § 200.163;

(2) Submit (i) documentation showing
compliance with the applicable
provisions of paragraphs (b), (¢) and (d)
of this section; (ii) a Quality Control
Plan which complies with paragraph (e)
of this section; and (iii) such other
information as the Secretary may
require.

{(b) To participate in the Direct
Endorsement program set forth in
§ 200.163, a mortgagee must be an
approved mortgagee meeting the
requirements of 24 CFR 203.3 or 203.4 or
203.7(a), and this section. A commitment
correspondent meeting the requirements
of 24 CFR 203.9 and this section may
also participate in the direct
endorsement program.

(c) The mortgagee or commitment
correspondent must establish that it
meets the following qualifications;

(1) The mortgagee or commitment
correspondent has five years of
experience in the origination of single
family mortgages. The Department will
approve mortgagees or commitment
correspondents with less than five years
experience in the origination of single
family mortgages if a principal officer
has had a minimum of five years of
managerial experience in the origination
of single family mortgages;

(2) The mortgagee, other than a
supervised mortgagee or governmental
institution, is approved as a Federal
National Mortgage Association (FNMA)
seller, as an issuer of Government
National Mortgage Association (FNMA)
seller of Government National Mortgage
Association (GNMA) mortgage-backed
securities, or has a net worth, in assets
acceptable to the Secretary, of not less
than $250,000. The commitment
correspondent meets the net worth
requirements set forth in 24 CFR 203.9.

{d) The mortgagee or commitment
correspondent, to be approved for
participation in the Direct Endorsement
program, must have on its permanent
staff an underwriter approved by the
Department for participation in this

program and authorized by the
morigagee or commitment
correspondent to bind the mortgagee or
commitment correspondent on matters
involving the origination of mortgage
loans under this program. The technical
stalf utilized in the Direct Endorsement
program by the mortgagee or
commitment correspondent, including
appraisers, construction analysts,
inspectors, morigage credit examiners,
architects and engineers, must &lso be
approved by the Department, The
technical staff my be employees of the
mortgagee or commitment,
correspondent or may be hired on a fee
basis from a HUD panel. A mortgagee or
commitment correspondent that has a
financial interest in, owns, is owned by,
or is affiliated with a building/selling
entity may originate or process
morigages for this entity under the
Direct Endorsement program only if the
property appraisals and inspections are
done by independent appraisers and
inspectors approved, and assigned, by
the Department, rather than by
appraisers or inspectors on the staff of
the morigagee or commitment
correspondent. For proposed
construction, where the mortgagee or
commitment correspondent does not
obtain a VA CRV, VA MCRV, HUD
conditional commitment, HUD master
conditional commitment, or a consumer
protection or warranty plan, or submit
the plans and specifications for HUD's
prior approval, then the mortgagee or
commitment correspondent must utilize
an architect, engineer or construction
analyst approved by HUD to certify that
the plans and specifications meet the
applicable standards.

(e) A mortgagee or commitment
correspondent shall implement an
acceptable Quality Control Plan that is
designed to assure compliance with
HUD underwriting requirements for the
Direct Endorsement program. The plan
will be kept current and will be
available to HUD upon request.

() A mortgagee's or a commitment
correspondent’s underwriter and
technical staff shall satisfactorily
complete a training program on HUD
underwriting requirements as a
condition to approval under this section.

(8) To be eligible to participate in the
Direct Endorsement program, a
mortgagee or commitment
correspondent qualified to participate in
the program under this Part must submit
initially fifteen mortgates processed in
accordance with the requirements of
§ 200.163, The documents required by
§ 200.163 will be reviewed by HUD and
if acceptable, commitments will be
issued before endorsement of the loans,
If the underwriting and processing of

these fifteen mortgages is satisfactory,
then the commitment correspondent
may be approved to process subsequent
mortgages and the mortgagee to close
subsequent mortgages and submit them
directly for endorsement in accordance
with the process set forth in § 200.163.
Unsatisfactory performance by the
morigagee or commitment
correspondent at this stage constitutes
grounds for denial of participation in the
program, or for continued
preendorsement review of a morigagee's
or commitment correspondent’s
documentation and submissions. If
participation in the program is denied.
such denial is effective immediately and
may be appealed in accordance with the
procedures set forth in paragraph (h)(2)
of this section.

(h) Sanctions for noncompliance.
Depending upon the nature and extent
of the noncompliance with the
requirements of the Direct Endorsemen!
program, as determined by HUD, HUD
may take any of the following actions:

{1) Probation. HUD may place a
mortgagee or commitment
correspondent on probation for a
specified period of time for the purpose
of evaluating the mortgagee's or
commitment correspondent’s
compliance with the requirements of the
single family Direct Endorsement
program. During the probation period
the mortgagee or commitment
correspondent may continue to process
mortgage loans under § 200.163, subject
to conditions required by HUD. HUD
may require the morigagee or
commitment correspondent:

(i) To process additional mortgages in
accordance with paragraph (g) of this
section; (if) to submit to additional
training; (iii) to make changes in its
Quality Control Plan; or (iv) to take
other actions, including, but not limited
to, periodic reporting to HUD and
submission to HUD of internal audits

(2) Withdrawal of Approval to
Participate in Direct Endorsement
Program, (i) HUD may withdraw a
mortgagee's or a commitment
correspondent's approval to participate
in the Direct Endorsement program upon
writlen notice which states the grounds
for the action and which provides for the
right to an informal hearing before a
decision maker in the appropriate HUD
Field Office. The hearing shall be
expeditiously arranged and the
morigagee or commitment
correspondent may be represented by
counsel.

(ii) After consideration of the material
presented, the decision maker shall
advise the mortgagee or commitment
correspondent in writing whether the
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withdrawal is rescinded, modified or
affirmed.

(iii) The mortgagee or commitment
wrrespondent may appeal the decision
1o the Assistant Secretary for Housing.
The decision of the Assistant Secretary
shall constitute final agency action,

(3) Withdrawal of HUD/FHA
Approval. Serious noncompliance with
the requirements of the Diriect
Endorsement program may also result in
withdrawal of a morigagee's or
commitment correspondent’s HUD/FHA
spproval in accordance with the
precedures in 24 CFR Part 25.

(1) Netification of Changes. The
mortgagee or commitment
correspondent shall promptly notify
each Field Oifice that has granted
approval under this section of any
changes that affect qualifications under
paragraphs (b), () or (d) of this section.

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

9. The authority citation for 24 CFR
Part 203 is revised to read as set forth
below and any authority citation
following any section in Part 203 is
removed.

10. Section 203.1 is proposed to be
revised to read as follows:

Authority: Sec. 203 and 211, National
Housing Act, 12 U.S.C. 1709, 1715b,

§203.1 Approval of mortgagees and
commitment correspondents.

(a) General. (1) A mortgagee or
commitment correspondent may be
approved for participation in the HUD/
FHA mortgage insurance programs upon
filing a request for approval on a form
prescribed by the Commissioner.
Approval of the application shall
tonstitute an agreement between the
mortgagee or commitment
correspondent and the Commissioner
which shall govern the mortgagee’s or
commitment correspondent’s continued
approval subject to the provisions of this
pat.

(2) Approval may be restricted to
participation in the home mortgage
insurance programs or the multifamily
mortgage insurance programs and to
geographic areas designated by the
Commissioner. Approval of commitment
correspondents shall be restricted to
birticipation in the home mortgage
Nsurance programs.

(3) Separate approval is required
under the National Housing Act for
Participation in the Title | Program and
#dditional approval is required fo
Partticipation in the Tille Il Coinsurance
Pl‘ngmm_

(b) Prohibited payments. A mortgagee
or commitment correspondent may nol
pay anything of value, directly, or
indirectly, in connection with any
insured mortgage transaction or
transactions to any person including but
no limited to an attorney, escrow agent,
title company, consultant, mortgage
broker, seller, builder or real estate
agent, if such person has received any
other compensation from the mortgagor,
the seller, the builder, or any other
person for services related to the
purchase or sale of the mortgaged
property, except that compensation may
be paid for the actual performance of
such services as may be approved by
the Commissioner. The morlgagee or
commitment correspondent shall not
pay a referral fee to any person or
organization, bul payments by a
mortgagee to 8 commitment
correspondent for services performed
shall not be considered lo be referral
fee.

(c) Withdrawal of Approval. (1)
Approval of a mortgagee or commitment
correspondent may be withdrawn by the
Mortgagee Review Board as provided in
Part 25 of this title.

(2) Withdrawal of a mortgagee's or
commitment correéspondent’s approval
shall not affect the insurance on
mortgages endorsed for insurance.

11, Section 203.2 is proposed to be
revised 1o read as follows:

§203.2 Approval requirements,

{a) A mortgagee or commitment
correspondent approved for
participation in the HUD/FHA mortgage
insurance programs shall establish to
the satisfaction of the Commissioner
that it meets the following general
requirements and the specific
requirements of §§ 203.3 through 203.9,
as appropriate.

(1) It is a chartered institution, a
permanent organization having
succession, or a trust.

(2) It employs trained personnel
competent to perform their assigned
responsibilities, including matters
involving the origination of mortgage
loans and servicing and collection
activities, and maintains, adequate staff
and facilities to process applications for,
close and service mortgage loans in
accordance with this part, 1o the extent
the mortgagee or commitment
correspondent engages in such
activities.

(3) All employees who will sign
applications for mortgage insurance on
behalf of the mortgagee or commitment
correspondent shall be corporate
officers or will otherwise be authorized
to bind the mortgagee or commitment

correspondent in matters involving the
processing and closing of mortgage
loans, to the extent the mortgagee or
commitment correspondent engages in
such aclivities,

(4) A mortgagee shall not use escrow
funds for any purpose other than that for
which they were received.

(5) It shall comply with the provisions
of the Civil Rights Act of 1968, the Equal
Credit Opportunity Act, the Real Estate
Settlement Procedures Act and &ll other
Federal laws relating to the lending or
investing of funds in real estate
mortgages,

(6) A mortgage shall comply with the
servicing responsibilities contained in
Subpart C of this part.

(7) A mortgagee or commitment
correspondent shall comply with all
other applicable regulations contained
in this title and with such additional
conditions and requirements as the
Commissioner may impose.

(8) It shall provide prompt
notification, on a form prescribed by the
Commissioner, of all corporate changes,
including, but not limited to: mergers,
terminations, name, location, control of
ownership, and character of business.

(9) It shall file a yearly verification of
ils status and operations on a form
prescribed by the Commissioner.

(10) It shall, upon request, submit a
copy of its latest audited financial
statement, submit such additional
information as the Commissioner may
request, and submit to an examination
of that portion of its records that relates
to its insured mortgage activities.

(11) It shall implement a written
Quality Control Plan which assures
compliance with the regulations and
other issuances of the Commissioner
regarding loan processing and loan
origination and servicing.

(12) A mortgagee or commitment
correspondent (other than a morgagee
meeting the requirements of § 203.7)
shall pay an application fee and annual
fees. including additional fees for each
branch office authorized to submit
applications for commitments or for
mortgage insurance, in such amounts
and at such time as the Commissioner
may require, to assist in defraying the
cost of approving and supervising
mortgages and commitment
correspondents.

{b) A limited partnership will be
considered a permanent organization
having succession for purposes of this
section, provided:

(1) The partnership has not more than
one general partner, which shall be a
chartered institution and which has, as
its principal activity, the management of
the affairs of the partnership.
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{2) The general partner employs
trained personnel competent in all
aspects of morgage lending activities
including origination, servicing and
collection activities, and adequate staff
and facilities to originate and service
mortgages in accordance with this part,
to the extent (i) the mortgagee engages
in such activities, or (ii) the commitment
correspondent is authorized to engage in
such activities.

(3) All employees who will sign
applications for mortgage insurance on
behalf of the partnership are officers of
the general partner or are otherwise
authorized by the general partner to
bind the morgagee or commitment
correspondent in matters involving the
origination of mortgage loans.

12. Section 203.5 is proposed to be
revised to read as follows:

§203.5 Loan correspondents.

{a) A loan correspondent is an
institution that originates and closes
HUD/FHA insured single family
mortgage loans for sale to its sponsor or
sponsors. Except for the Direct
Endorsement program authorized in
§§ 200.163 through 200.164a, it must
underwrite and close all loans in its own
name. It may not sell insured mortgages
to any morigagee other than its sponsor
or sponsors without the prior approval
of the Commissioner, nor may il retain
insured mortgages in its own portfolio.
In connection with the Direct
Endorsement program a loan
correspondent may not underwrite but
shall close in its own name all loans for
submission to HUD/FHA for
endorsement. Underwriting of Direct
Endorsement loans shall be the
responsibility of the loan
correspondent’s sponsor.

(b) A mortgagee may be approved as
a loan correspondent if it meels the
approval requirements of § 203.4, except
that:

{1) Its approval must be requested by
oneor more sponsors that are HUD/
FHA approved mortgagees under
§§ 203.3, 203 .4, or 203.7.

{2) It shall be exempt from the
warehouse line of credit requirements of
§ 203.4(b)(2) where there is & written
agreement by a sponsor to fund all
morigages originated by the loan
correspondent.

(3) It shall have and maintain an
adjusted net worth or trust estate of not
less than $25,000 in assets acceptible to
the Commissioner. Previously approved
loan correspondents that have a net
worth of less than $25,000 must meet
this $25,000 net worth requirement on or
before [two years from effective date of
rule),

{4) It may not, as authorized in
§ 203.4(c), maintain branch offices for
the processing of loan applications and
the submission of applications for a firm
commitment without the prior approval
of the Commissioner. Such approval
may be granted where the loan
correspondent meets an additional
$25,000 net worth requirement for each
branch office it maintains until it
reaches an adjusted net worth of not
less than $100,000. Loan correspondents
with an adjusted net worth of $100,000
or more may, with the prior approval of
the Commissioner, open and maintain
branch offices without meeting any
additional net worth requirements.

(5) It and its sponsor or sponsors shall
promptly notify the Commissioner upon
termination of any loan correspondent
agreement, and termination of its
agreements with all its sponsors shall be
cause for withdrawal of the loan
correspondent’s approval.

13. Part 203 is proposed to be
amended by adding a new § 203.9 to
read as follows:

§203.9 Commitment correspondents.

(a) A commitment correspondent is an
institution that processes HUD/FHA
single family loan applications, submits
applications to HUD}) FHA and obtains
commitments solely for the purpose of
assignment to an approved mortgagee. A
commitment correspondent may not
close, hold, purchase, service, or sell
insured mortgages. In connection with
the Direct Endorsement program
authorized in §§ 200.163-200.164a of this
chapter, the commitment correspondent
may perform all loan processing,
including underwriting, up to the point
of loan closing and submission for
endorsement to HUD/FHA. The HUD/
FHA approved morigagee that maintains
a loan processing agreement with the
commitment correspondent as required
under paragraph (b)(7) of this section
shall be responsible for the closing of
the direct endorsement loan.

(b) An institution may be approved as
a commitment correspondent if it meets
the requirements of §§ 203.1 and 203.2
and the following requirements:

(1) It shall have as its principal
business the processing of applications
for mortgage financing and shall have
and maintain a net worth of trust estate
of not less than $250,000 in assets
acceptable to the Commissioner.

(2) It shall not receive, establish,
maintain or handle mortgage escrow
accounts.

(3) It shall remain responsible for the
underwriting of each loan on which a
HUD/FHA firm commitment is issued or

which is endorsed for insurance under
the Direct Endorsement program.

(4) It shall file with the Commissioner,
within 75 days of the close of its fiscal
year (or within such extensions of time
as may be granted in the sole discretion
of the Commissioner), and at such other
times as may be requested, an audit
report based on an audit performed by a
Certified Public Accountant, or by an
Independent Public Accountant licensed
by a regulatory authority of a State or
other political subdivision of the United
States on or before December 31, 1970.
The audit report shall include:

(i) A financial statement in a form
acceptable to the Commissioner,
including a balance sheet and a
statement of operations and retained
earnings, and an analysis of the
commitment correspondent’s net worth,
adjusted to reflect only assets
acceptable to the Commissioner.

(ii) A report on any compliance tests
required by the Commissioner,

(iii) Such other information as the
Commissioner may require.

(5) It may, on application to the
Commissioner, maintain branch offices
for the processing of loan applications
and the submission of applications for a
firm commitment. A commitment
correspondent shall remain fully
responsible to the Commissioner for the
actions of its branch offices.

(6) It may not receive compensation in
excess of the allowable HUD/FHA loan
origination fee paid by the mortgagor on
each insurance application or firm
commitment assigned to an approved
morigagee. Fees charged by the
commitment correspondent shall be
uniform for all mortgagees and shall no!
vary with the volume of applications or
firm commitments assigned to particular
morlgagees.

(7) Its approval must be sponsored by
one or more FHA-approved mortgagees
which maintain loan processing
agreements with the commitment
correspondent. HUD commitments or
processed direct endorsement loan
applications may be assigned only to
mortgagees with whom the commitment
correspondent has an agreement. Such
an agreement shall contain such terms
and conditions and meet such standards
as the Commissioner may require.

(8) It and its sponsor (or sponsors)
shall notify the Commissioner promptly
upon termination of any loan processing
agreement,

(9) It agrees that termination of its
loan processing agreements with all
sponsors shall be cause for withdraws!
of the commitment correspondent’s
approval.




Federal Register /| Vol. 50, No. 85 / Thursdav, May 2, 1985 / Proposed Rules

18697

14. Section 203.10 is proposed to be
revised 1o read as follows:

1203.10 Submission of application,

An approved mortgagee or
commitment correspondent may submit
an application for insurance of a
mortgage about to be executed. An
spproved mortgagee may submit an
application for insurance of a mortgage
ilready executed.

PART 205—MORTGAGE INSURANCE
FOR LAND DEVELOPMENT—TITLE X

15. The authority citation for 24 CFR
Part 205 is revised to read as set forth
below and any authority citation
following any section in Part 205 is
removed.

16. Section 205.35 is proposed to be
revised to read as follows:

§205.35 Qualification of mortgagees.

The provisions of §8§ 2031 through
203.4 and §§ 203.6 through 203.8 of this
chapter shall govern the eligibility,
qualifications and requirements of
mortgagees under this subpart.

Authority: Sec. 211, 1010, Nutional Housing
Act. 12 U.S.C. 1715b, 17460k

PART 207—MULTIFAMILY MORTGAGE
INSURANCE

17. The authority citation for 24 CFR
Part 207 is revised to read as set forth
below and any authority citation
following any section in Part 207 is
removed:

Authority: Secs. 207, 211, National Housing
Act, 12 US.C. 1713, 1715b.

18. Section 207.22 is proposed to be
revised to read as follows:

§207.22 Qualification of mortgagees.
The provisions of §§ 203.1 through
203.4 and §§ 203.6 through 203.8 of this
chapter shall govern the eligibility,
qualifications and requirements of

mortgagees under this subpart.

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

19. The authority citation for 24 CFR
Parl 213 is revised 1o read as set forth
below and any authority citation
following any section in Part 213 is
removed:

Z0. Section 213.39 is proposed to be
revised to read as follows:

§213.39 Quaslifications.

The provisions of §§ 203.1 through
‘u 4 and 203,86 through 203.8 of this
hi ipter shall apply and govern the

eligibility, qualifications and

e "”Hn‘mcnm of mortgagees under this
su part,

21. Section 213.502 is proposed to be
revised to read as follows:

§213.502 Qualifications of morigagees.

The pravisions of §§ 203.1 through
203.9 of this chapter shall govern the
eligibility, qualifications and
requirements of mortgagees under this
subpart.

Authority: Secs. 211, 213, National Housing
Act, 12 US.C. 1715b, 1715¢.

PART 221—LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

22. The authority cilation for 24 CFR
Part 221 is revised to read as sel forth
below and any authority citation
following any section in Part 221 is
removed:

23. Section 221.528 is proposed to be
revised to read as follows:

§221.528 CQuallfications of mortgagees.

The provisions of §§ 203.1 through
203.4 and §§ 203.6 through 203.8 of Part
203 of this chapter shall govern the
eligibility, qualifications and
requirements of mortgagees under this
subpart.

Authority: Secs. 211, 221, National Housing
Acl. 12 U.S.C. 1715b, 17151

PART 227—ARMED SERVICES
HOUSING—IMPACTED AREAS [SEC.
810}

24, The authority citation for 24 CFR
Part 227 is revised to read as set forth
below and any authority citation
following any section in Part 227 is
removed:

Autharity: Secs. 211, 807, 810, National
Housing Act, 12 U.S.C. 1715b, 1748, 1748h-z.

25. Section 227.1 is proposed to be
amended by revising paragraph (a) to
read as follows:

§227.1 Cross-referance.

(a) General. The provisions of §§ 203.1
through 203.4 and 203.6 through 203.8 of
this chapter shall govern the eligibility,
qualifications and requirements of
morigagees under this subparl.

. » . . .

26. Section 227,501 is proposed 10 be
amended by revising paragraph (a) to
read as follows:

§ 227501 Cross-reference

(a) General. The provisions of §§ 203.1
through 203.9 of this chapter shall goven
the eligibility, qualifications and
requirements of mor!gagees under this
subpart.

PART 232—NURSING HOMES AND
INTERMEDIATE CARE FACILITIES
MORTGAGE INSURANCE

27. The authority citation for 24 CFR
Part 232 is revised to read as set forth
below and any authority citation
following any section in Part 232 is
removed:

Authority: Sec. 211, 232, National Housing
Act, 12 US.C, 1715b, 1715w,

28. Section 232.1 is proposed to be
amended by revising paragraph (¢} o
read as follows:

§232.1 Delinitions.

(c) “Mortgagee' means the original
lender under a mortgage, and its
successors and assigns, and includes the
holders of credit inslruments issued
under a trus! indeniure, morlgage or
deed of trust pursuant to which such
holders act by and through a trustee
therein named. The mortagagee shall
meet the eligibility, qualifications and
requirements of §§ 203.1 through 203.4
and 203.6 through 203.8 of this chapter.

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

29, The authority citation for 24 CFR
Part 234 is revised to read as set forth
below and any authority citation
following any section in Part 234 is
removed:

Authority: Sec. 211, 234, National Housing
Act, 12 1).S.C. 1715b, 1715y.

30. Section 234.10 is proposed to be
revised to read as follows:

§ 234.10 Submission of application.

An approved mortgagee or
commitment correspondent may submit
an application for insurance of a
mortgage about to be executed. An
approved mortgagee may submit an
application for insurance of a mortgage
already executed.

PART 242—MORTGAGE INSURANCE
FOR HOSPITALS

31. The authaority citation for 24 CFR
Part 242 is revised lo read as set forth
below and any authority citation
following any section in Part 242 is
removed:

Authority: See. 211, 242, Nationa! Housing
Act, 12 U.S.C. 1715b, 17152-7.

32. Section 242,25 is proposed fo be
revised to read as follows:

§242.25 Eligible morigagees.

The provisions of §§ 203.1 through
203.4 and §§ 203.6 through 203.8 of this
chapter shall govern the eligibility,
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qualifications and requirements of
morigagees under this subpart.

PART 244—MORTGAGE INSURANCE
FOR GROUP PRACTICE FACILITIES
(TITLE XI)

33. The authority citation for 24 CFR
Part 244 is revised to read as se! forth
below and any authority citation
following any section in Part 244 is
removed:

Authority: Sec. 211, 1104, Nutional Housing
Act. 12 U.S,C. 1715b, 1749aaa-3.

30. Section 244.25 is proposed to be
revised to read as follows:

§244.25 Qualification for mortgagees.
The provisions of §§ 203.1 through

203.4 and §8§ 203.6 through 203.8 of this

chapter shall govern the eligibility,

qualifications and requirements of

morigagees under this subpart.
Dated: April 24, 1985.

Samuel R. Pierce,

Socretary.

[FR Doc. 85-10734 Filed 5-1-85; 8:45 am)

BILLING CODE 4210-32-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD2 85-03)

Regatta; Pittsburgh Three Rivers
Regatta

AGENCY: Coast Guard, DOT, >

AcTION: Notice of proposed rule making.

SUMMARY: The Coast Guard is
considering a proposal to establish
special local regulations for the area of
mile 0.0 to mile 1.0, Allegheny River,
mile 0.0 to mile 0.8, (West End Bridge),
Ohio River, and mile 0.0 to mile 0.8,

(Smithfield Bridge), Monongahela River,.

The regulations are needed to provide
for the safety of life and property on
navigable waters during an approved
marine event, which will be held on
August 1 thru 4, 1985, at Pittsburgh,
Pennsylvania.

DATES: Comments must be received on
or before June 17, 1985.

ADDRESSES: Comments should be
mailed to; Commander, Second Coast
Guard District, 1430 Olive Street, St.
Louis, Missouri. 63103. The comments
and other materials referenced in this
notice will be available for inspection
and copying at office of Commander

{bt), Second Coast Guard Disltrict Office,

1430 Olive Street, St. Louis, Missouri,
63103. Normal office hours are between
8:00 a.m. and 4:00 p.m., Monday thru

Friday, except holidays. Comments may
also be hand-delivered to this address,
FOR FURTHER INFORMATION CONTACT:
LCDR B.]J. Willis, USCG, Chief, Boating
Technical Branch, Second Coast Guard
District, St. Louis, MO. Phone (314) 425~
5871.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rule making by
submitting written views, data, or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice
(CGD2 85-03) and the specific section of
the proposal to which their comments
apply, and give reasons for each
comment. Receipt of comments will be
acknowledged if a stamped self
addressed postcard or envelope is
enclosed. The regulations may be
changed in light of comments received.
All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned, but one may be held if written
requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this notice are BMCM
W.L. Giessman, USCGR, Project Officer,
Second Coast Guard District, Boating
Technical Branch, and Lt. R.E. Kilroy,
USCG, Project Attorney, Second Coast
Guard District Legal Office.

Discussion of Proposed Regulations

The Pittsburgh Three Rivers Regatta is
sponsored by Pittsburgh Three Rivers
Regatta, Inc., and is well known to
boaters in the area. This event will
consist of Sternwheel boat races, high
speed boal races, sailing races, inner
tube races, and Anything That Floats
race, an Aqua Bike race, sky diving and
waterski shows, and a fireworks
display. The designated area of this
event must be clear of spectator craft
and commercial craft movement which
could cause wakes and endanger the
participants of this event. The assigned
Coast Guard Patrol Commander will
control the movement of all traffic.
Pursuant to the authority contained in
Title 33, U.S. Code, section 1233, as
implemented by Title 33, Part 100, U.S.
Cade of Federal Regulations, a special
local regulation controlling navigation
on the walers will be promulgated. By
the same authority, the waters involved
will be patrolled by vessels of the U.S,
Coast Guard. Coast Guard Officers and/
or Petty Officers will enforce the
regulation and cite persons and vessels
in violation.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979). The economic impac!
of this proposal is expected to be so
minimal that a full regulatory evaluation
is unnecessary. These proposed
regulations would affect the spectators
and commercial vessels only for short
periods of time and all vessels will be
afforded enough time between such
closure periods to transit the area. Since
the impac! of this proposal is expected
to be minimal, the Coast Guard certifies
that, if adopted. it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).

PART 100—| AMENDED]
Proposed Regulations

In consideration of the faregoing. the
Coas! Guard proposes to amend Part 100
of Title 33, Code of Federal Regulations.
by adding § 100.35-0202 to read as
follows:

§ 100.35-0202 Allegheny River mile 0.0 to
1.0, Ohio River mile 0.0 to mile 0.8 (West
End Bridge), Monogahela River mile 0.0 to
0.8 (Smithfield Bridge).

(a) Regulated area. Allegheny River
mile 0.0 to 1.0, Ohio River mile 0.0 to
mile 0.8 (West End Bridge),
Monongahela River mile 0.0 to 0.8
(Smithfield Bridge) is designated the
regatta area, and may be closed to
commercial navigation or mooring
during the following dates and (local)
times: August 1 thru 4, 1985, between the
hours of 8:00 a.m. and 10:00 p.m. each
day. These times represent a guideline
for possible intermittent river closures
not to exceed FOUR (4) hours in
duration each. Mariners will be afforded
enough time between such closure
periods to transit the area in a timely
manner.

(b) Special local regulations.

The Coast Guard will maintain a
patrol consisting of active and auxiliary
Coast Guard vessels in the regatta area.
This patrol will be under the direction of
a designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 (156.6
MHZ) by the call sign "COAST GUARD
PATROL COMMANDER". Vessels
desiring to transit the regulated area
may do so only with prior approval of
the Patrol Commander and when so
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directed by that officer, Vessels will be
operated at a no wake speed to reduce
the wake 10 & minimum and in a manner
which will not endanger participants in
the event ar any other craft. The rules
contained in the above two sentences
shall not apply to participants in the
event or vessels of the patrol, while they
are operating in the performance of their
assigned duties.

(c) A succession of sharp, short
signals by whistle or horn from vessels
patrolling the areas under the direction
of the U.S, Coast Guard Patrol
Commander shall serve as a signal to
stop. Vessels signalled shall stop and
shall comply with the orders of the
Patral Vessel: failure to do so may result
in expulsion from the ares, citation for
fatlure to comply. or both.

[d} The Patrol Commander may
establish vessel size and speed
limitztions and opecating conditions.

[e) The Patrol Commander may
restrict vessel operation within the
marine event area to vessels having
particular operating characteristics.

() The Patrol Commander may
terminate the marine event at any time
itis deemed necessary for the protection
of life and property.

(33U S.C. 1233: 48 US.C. 108: 49 CFR 1.46(b):
ad 33 CFR 100.35)
Dated: April 16, 1985,

8. F. Hollingsworth,

Recr Admiral, U.S. Coust Guard, Commander,
Second Coast Guard District.

[FR Doc. 85-10678 Filed 5-1-85: 8:45 am}
BLLNG CODE 4910-14-M

33 CFR Part 100
(CGD2 85-08]

Regatta; Ohio River Festival Regatta

AGency: Coast Guard, DOT.
AcTion: Natice of proposed rulemaking.

SuMMARY: The Coast Guard is
considering a proposal to establish
special local regulations for the area of
mile 220.0 to mile 221.0, Ohio River, The
fegulations are needed to provide for the
safety of life and property on navigable
waters during an approved marine event
which will be held on August 10 and 11.
1845, at Ravenswood, West Virginia,
PATES: Comments must be received on
or before June 17, 1985.

ADDAESSES: Comments should be

Talled to; Commander, Second Coast
Guard District, 1430 Olive Street, St.
Louis. Missouri, 63103. The comments
ind other materials referenced in this
fotice will be available for inspection
and copying at office of Commander

(b1}, Second Coast Guard Distriet Office,

1430 Olive Street, St. Louis, Missouri,
63103. Normal office hours are between
8:00 a.m. and 4:00 p.m., Monday through
Friday. excep! holidays. Comments may
also be hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Ledr Bl Willis, USCG, Chief, Boating
Technical Branch, Second Coast Guard
District, St. Louis, MO. Phone (314) 425-
5971.

SUPPLEMENTARY INFORMATION:
Interested persons are Invited to
participate in this rulemaking by
submitting written views, data, or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice
(CGD2 85-05) and the specific section of
the proposal to which their comments
apply. and give reasons for each
comment. Receipt of comments will be
acknowledged if a stamped self-
addressed posteard or envelope is
enclosed. The regulations may be
changed in light of comments received.
All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned. but one may be held {f written
requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this notice are BMCM
W.L. GIESSMAN, USCGR. Project
Officer, Second Coast Guard District,
Boating Technical Branch, and Lt. R.E.
Kilroy, USCG, Project Attorney, Second
Coast Guard District Legal Office.

Discussion of Proposed Regulations

The Ohio River Festival Regatta is
sponsored by the Ohio River Festival.
This event will consist of hydroplane
and outboard runabout speedboat races
on a 1.3 mile closed race course. The
designated area of this event must be
clear of speclator craft and commercial
craft movement which could cause
wikes and endanger the participants of
this event. The assigned Coast Guard
Patrol Commander will control the
movement of all traffic. Pursuant to the
authority contained in Title 33, U.S.
Code, section 1233, as implemented by
Title 33, part 100, U.S. Code of Federal
Regulations, a special local regulation
controlling navigation on the waters will
be promulgated. By the same authority.
the waters involved will be patrolled by
vessels of the U.S: Coast Guard. Coast
Guard Officers and/or Petty Officers
will enforce the regulation and cite
persons and vessels in violation.

-

Economic Assessment and Certification

These proposed regulations are
considered to be non-msjor under
Executive Order 12291 on Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 28, 1979). The economic impact
of this proposal is expected to be so
minimal that a full regulatory evaluation
is unnecessary. These proposed
regulations would affect the spectators
and commercial vessels only for short
periods of time and all vessels will be
afforded enough time between such
closure periods to transit the area. Since
the impact of this proposal is expected
to be minimal, the Coast Guard certifies
that, if adopted, it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water)

PART 100—{AMENDED]
Proposed Regulations

In consideration of the foregoing. the
Coast Guard proposes to amend part 100
of Title 33, Code of Federal Regulations,
by adding § 100.35-0204 to read as
follows:

§ 100.35-0204 Ohio River mile 220.0 to
221.0.

(a) Regulated area. Ohio River mile
220.0 to mile 221.0 is designated the
regalta area, and may be closed to
commercial navigation or mooring
during the following dates and (local)
times: August 10 and 11, 1985, between
the hours of 10:00 a.m. and 6:00 p.m.
each day. These times represent a

» guideline for possible intermittent river

closures not to exceed three (3) hours in
duration each. Mariners will be afforded
enough time between such closure
periods to transit the area in a timely
manner.

{b) Special local regulations. The
Coast Guard will maintain a patrol
consisting of active and auxiliary Coast
Guard vessels in the regatta area. This
patrol will be under the direction of a
designated Coast Guard Patrol
Commanider, The Patrol Commander
may be contacted on Channel 16 [156.8
MHZ) by the call sign “COAST GUARD
PATROL COMMANDER". Vessels
desiring to transil the regulated area
may do so only with prior approval of
the Patro} Commander and when so
directed by that officer. Vessels will be
operated at a no wake speed to reduce
the wake to a minimum and in @ manner
which will not endanger participants in
the event or any other craft. The rules
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contained in the above two sentences
shall not apply to participants in the
even! or vessels of the patrol, while they
are operaling in the performance of their
assigned duties.

{¢) The Patrol Commander may direct
the anchoring, mooring or movement of
any boat or vessel within the regatta
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the areas under the direction
of the U.S. Coast Guard Patral
Commander shall secve as a signal to
stop. Vessels signalled shall stop and
shall comply with the orders of the
Patrol Vessel; failure to do so may result
in expulsion from the area, citation for
failure to comply, or both.

{d) The Patrol Commander may
establish vessel size and speed
limitations and operating conditions.

(e) The Patrol Commander may
restrict vessel operation within the
maine event area to vessels having
particular operating characteristics.

(f) The Patrol Commander may
terminate the marine event at any time
it is deemed necessary for the protection
of life and property.
(33 US.C. 1233; 48 US.C. 108; 49 CFR 1.36(b):
and 33 CFR 100.35)

Dated: April 16, 1985.
B.F.Hollingsworth,
Rear Admiral U.S. Coast Guard, Commander,
Second Coost Guard District.
IFR Doc. 85-10677 Filed 5-1-85: 8:45 am]
BILLING CODE 2510-14-M

33 CFR Part 100
[CGD2 85-06] -

Regatta; Ohio Rivers Days
Champlonship (River Days)

AGENCY: Coas! Guard, DOT.:
AcTiON: Notice of proposed rule making.

SUMMARY: The Coas! Guard is
considering a proposal to establish
special local regulations for the area of
mile 355.5 to mile 357.0, Ohio River. The
regulations are needed to provide for the
safety of life and property on navigahle
walers during an approved marine event
which will be held on August 30, 31, and
September 1, 2, 1985, at Portsmouth,
Ohio.

DATES: Comments must be received on
or before June 17, 1985,

ADDRESSES: Comments should be
maliled to; Commander, Second Coust
Guard District, 1430 Olive Street, St.
Louis, Missouri 63103. The comments
and other materials referenced in this
notice will be available for inspection
and copying at office of Commander
(bt), Second Coast Guard District Office,

1430 Olive Street, St. Louis, Missouri
63103. Normal office hours are between
8:00 a.m. and 4:00 p.m., Monday thru
Friday, except holidays. Comments may
also be hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Ledr B.J. Willis, USCG, Chief, Boating
Technical Branch, Second Coast Guard
Districl, St. Louis, MO. Phone (314) 425~
5971.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rule making by
submitting written views, data, or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice
(CGD2 85-06) and the specific section of
the proposal to which their comments
apply, and give reasons for each
comment. Receipt of comments will be
acknowledged if a stamped self
addressed postcard or envelope is
enclosed. The regulations may be
changed in light of comments received.
All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is

»planned, but one may be held if written

requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this notice are BMCM
W. L. GIESSMAN, USCGER, Praject
Officer, Second Const Guard District,
Boalting Technical Branch, and LT. R. E.
KILROY, USCG, Project Attorney,
Second Coast Guard District Legal
Office.

Discussion of Proposed Regulations

The Ohio River Championship (River
Days) is sponsored by the River Days
Committee. This event will consist of
tunne! hull outboard races set on a
circular race course. The designated
area of this event must be clear of
spectator craft and commercial craft
movement which could cause wakes
and endanger the participants of this
event. The assigned Coast Guard Partol
Commander will control the movement
of all traffic. Pursuant to the authority
contained in Title 33, U.S. Code, section
1233, as implemented by Title 33, Part
100, U.S. Code of Federal Regulations, a
special local regulation controlling
navigation on the waters will be
promulgated. By the same authority, the
waters involved will be patrolled by
vessels of the U.S. Coast Guard. Coast
Guard Officers and for Petty Officers .
will enforce the regulation and cite
persons and vessels in violation.

Economic Assessment and Certification

These proposed regulations are
considered 1o be non-major under
Executive Order 12281 on Federal
Regulations and nonsignificant under
Department of Transporiation regulalory
policies and procedures (44 FR 11034;
February 26, 1879). The economic impacl
of this proposal is expected to be so
minimal that & full regulatory evalustion
is unnecessary. These proposed
regulations would affect the spectators
and commercial vessels only for short
periods of time-and all vessels will be
afforded enough time beween such
closure periods to transit the area. Since
the impact of this proposal is expected
to be mininal, the Coast Guard certifics
that, if adopted, it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).

Proposed Regulations
PART 100—{AMENDED]

In consideration of the foregoing, the
Coast Guard proposes to amend Part 100
of Title 33, Code of Federal Regulations,
by adding § 100.35-0205 to read as
follows:

§ 100.35-0205 Ohio River mile 355.5 to
357.0.

{a) Regulated area. Ohio River mile
355.5 to 357.0 is designated the regatta
area, and may be closed to commercial
navigation on or mooring during the
following dates and (local) times:
August 30,12 noon to 3:00 p.m., August
31, 9:00 a.m. to 8:00 p.m., September 1.
12:00 noon to 6:00 p.m., and September 2
12:00 noon to 6:00 p.m., 1985. These
times represent a guideline for possible
intermittent river closures not to exceed
THREE (3) hours in duration each.
Mariners will be afforded enough time
between such closure periods to transit
the area in a limely manner. |

(b) Special local regulations. The
Coast Guard will maintain a patrol
consisting of active and auxiliary Coas!
Guard vessels in the regatta area. This
patrol will be under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 [156.8
MHZ) by the call sign "COAST GUARD
PATROL COMMANDER". Vessels
desiring to transit the regulated area
may do so only with prior approval of
the Patrol Commander and when so
directed by that officer. Vessels will be
operated at a no wake speed to reduce
the wake to a minimum and in a mannef
which will not endanger participants in
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the event or any other craft. The rules
contained in the above two sentences
shall not apply to participants in the
event or vessels of the patrol, while they
are operating in the performance of their
assigned duties.

(c) The Patrol Commander may direct
the anchoring, mooring or movement of
my boat or vessel within the regatta
erea. A succession of sharp, short
signals by whistle or homn from vessels
patrolling the areas under the direction
of the U.S, Coast Guard Patrol
Commander shall serve as a signal to
tlop. Vessels signalled shall stop and
shall comply with the orders of the
Patrol Vessel; failure to do so may result
In expulsion from the area, citation for
failure to.comply, or both.

(d) The Patrol Commander may
establish vessel size and speed
limitations and operating conditions.

(¢} The Patrol Commander may
restrict vessel operation within the
mariné gvent area to vessels having
particular operating characteristics,

(f) The Patrol commander may
terminate the marine event at any time
it is deemed necessary for the protection
of life and property.
[33 U.S.C. 1233; 49 U.S.C. 108; 49 CFR 1.46(b);
and 33 CFR 100.35)

Dated: April 16, 1985.
i.F. Hollingsworth,
Rear Admiral, LS. Coast Guard. Commanden
Second Coust Guard District.
(FR Doc. 85-10679 Filed 5-1-85; 8:45 am)
BILLING CODE 4810-14-M

33 CFR Part 100
[CGD11 85-05)

Marine Event; Lake Havasu Water Ski
Shows

Agency: Coast Guard, DOT.
AcTioN: Notice of proposed rulemaking.

SUMMARY: This proposed rule will
esfiblish special local regulations for a
series of water ski shows under the
London Bridge, in the Bridgewater
Channel, Lake Havasu City, Arizona.
Through this action the Coast Guard
intends to ensure the safety of
speclators and participants on navigable
waters during the start of the event,
DATES: Comments must be received on
or before 19 May 1985,

ADDRESS: Comments should be mailed
‘o Commander (bb), Eleventh Coast
Guard District, 400 Oceangate
Boulevard, Long Beach, CA 90822, The
tomments will be available for
nspection and copying at the Union
Baik Bldg., Suite 901, 400 Oceangate
Boulevard, Long Beach, CA. Normal

office hours are between 7:30 am and
3:30 pm, Monday through Friday, except
holidays. Comments may also be hand-
delivered.

FOR FURTHER INFORMATION CONTACT:
LT]G Jorge Arroyo, Eleventh Coast
Guard District Boating Affairs Office.
400 Oceangale Boulevard, Long Beach,
California 90822, Tel: (213) 590-2331.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rule making by
submitting written views, data, or
arguments. Commenters should include
their name and address, indentify this
notice (CGD11 85-05) and the specific
section of the propesal to which their
comments apply, and give reasons for
each comment. Receipt of comments will
be acknowledged if a stamped self-
addressed posicard or envelope is
enclosed.

The regulations may change in light of
comments received. All comments
received before the expiration of the
commenl period will be considered
before final action is taken on this
proposal. No public hearing is planned,
but one may be held if written requests
for a hearing are received and it is
determined that the opportunity to make
oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this regulation are
LTjG Jorge Arroyo, Project Officer,
Boating Affairs Office, Eleventh Coast
Guard District and LT Joseph R. McFaul,
Project Attorney, Legal Office, Eleventh
Coast Guard District.

Discussion of Proposed Regulations

The Lake Havasu Water Ski Club's
“Lake Havasu Wate Ski Shows" will be
conducted between 5:45 pm and 7:15 pm
on 8, 15, 29 June, 13, 27 July, 10, 24
August and 7 Sepember 1985 under the
London Bridge, in the Bridgewater
Channel, Lake Havasu City, Arizona.
This event will have 3 tournament ski
boats, towing up to 35 skiers, that could
pose a hazard to navigation. Therefore,
vessels desiring to transit the regulated
area may do so only with clearance
from a patrolling law enforcement
vessel or an event committee boat.

Economic Assessment Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation, and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 28,
1979). The economic impact of this
proposal is expected to be so minimal
that full regulatory evaluation is
unnecessary, since the regulated area

will be opened periodically for the
passage of vessel traffic and is only in
effect for a short period of time.

Since the impact of this proposal is
expected to be minimal, the Coast
Guard certifies that, if adopted, it will
not have a significant economic impact
on a substantial number of small
entities.

List of Subject in 33 CFR Part 100

Marine safety, Navigation (water).

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 100
of Title 33, Code of Federal Regulations,
by adding the following section:

§ 100.35 11-85-05 Lake Havasu Water Ski
Show, Lake Havasu City, Arizona.

(a) Regulated area: 'The following area
will be closed intermittently to all vessel
traffic: that partion of the Bridgewater
Channel, Lake Havasu City, Arizona,
commencing approximately 200 yards
north of the London Bridge, thence
southerly along the channel to
approximately 200 yards sauth. Event
participants will be transiting under the
center span of the bridge.

(b) Effective dates. The regulated area
will be closed intermittently to all vessel
traffic from 5:45 p.m. to 7:15 pm on the
following dates:

8,15 and 29 June 1985
13 and 27 July 1985

10 and 24 August 1985
7 September 1985

(¢) Special local regulations. All
persons and/or vessels not registered
with the sponsor as participants or
official regatta patrol vessels are
considered spectators. The "official
regalta patrol” consists of any Coast
Guard, public, state or local law
enforcement and/or sponsor provided
vessels assigned to patrol this event.

(1) No spectators shall, block. anchor,
loiter in, or impede the through transit of
participants of official regatta patrol
vessels in the regulated area during the
effective dates, unless cleared for such
entry by or through an official regatta
patrol vessel.

(2) When hailed and/or signaled by
hom or whistle by an official regatta
patrol vessel, a spectator shall come to
an immediate stop. Vessel shall comply
with all directions of the designated
Patrol Commander. Failure to do so may
result in a citation for failure to comply.

(3) All vessels in close proximity shall
operate at a safe and prudent speed




18692

Federal Register / Vol. 50, No. 65 / Thursday, May 2. mslep_osed'Ruleo

which will create a minimum wake that
will not affec! participants.

{4) The Patrol Commander is
empowered to forbid and control the
movenent of vessels in the regulated
area. He may terminate the marine
event at any time il is deemed necessary
for the protection of life and property.
He may be reached on VHF Channel 16
(156.8 MHz) when required. by the call
sign "PATCOM",

(33 U.S.C. 1233; 33 U.S,C 2236 49 CFR 1.46(b);
33 CFR 100.35)

Dated: April 22, 1985,
jobn L Maloney,

Coptain, U.S. Coast Guard, Commuander,
Eleventh Coast Guard District, Acting.
[FR Doc. 85-10681 Filed 5-1-85; 8:45 am|
BILLING CODE 4810-14-M

33 CFR Part 100
[CGD11-85-06]

Marine Event; Bullhead City Boat
Drags

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemuking.

sSuMMARY: The proposed rule will
establish special local regulations for &
series of high speed drag boat races, at
Riviera Marina, Riviera, Arizona.
Through this action the Coast Guard
intends to ensure the safety of
spectlators and participants on navigable
wilters during the start of the event.
DATE: Comments must be received on or
before 19 May 1985,

ADDRESSES: Comments should be
mailed to Commander {bb), Eleventh
Coast Guard District, 400 Oceangate
Boulevard, Long Beach, CA 90822. The
comments will be available for
inspection and copying at the Union
Bank Bldg., Suite 901, 400 Oceangate
Boulevard, Long Beach, CA. Normal
office hours are between 7:30 am and
3:30 pm, Monday through Friday, except
holidays. Comments may also be hand-
delivered.

FOR FURTHER INFORMATION CONTACT:
Lijg Jorge Arroyo, Eleventh Coast Guard
District Boating Affairs Office; 400
Oceangate Boulevard, Long Beach,
California 90822, Tel: (213) 590-2331.
SUPPLEMENTARY INFORMATION:
interested persons are invited to
participate in this rulemaking by
submitting written views, data, or
arguments. Commenters should include
their name and address, identify this
nofice (CGD11-85-06) and the specific
section of the proposal to which their
comments apply, and give reasons for
each comment. Receip! of comments will
be acknowledged if a stamped self-

addressed postcard or envelope is
enclosed.

The regulations may change in light of
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal. No public hearing is planned.
but one may be held if written requests
for a hearing are received and it is
determined that the opportunity to make
oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this regulation are
LT]G Jorge Arroyo, Project Officer,
Boating Affairs Office, Eleventh Coast
Guard District and LT Joseph R. McFaul,
Project Attorney, Legal Office, Eleventh
Coast Guard District.

Discussion of Proposed Regulations

The Sunshine Promotions Inc's,
“Bullhead City Boat Drags" will be
conducted between 8:30 AM and 5:30
PM on 1, 2 June, 10, 11 Augustand 7, 8
September 1985 at Riviera Arizona. This
event will have approximately 80 high
speed drag boats, 18 to 21 feet in length,
that could pose a hazard to navigation.
Race boats will compete in heats
starting from the entrance of Riviera
Marina; thence 1200 feet north, 1000
additional feet will be allowed for slow
down and turn around. They will then
idle southernly along the natural flow of
the river back to the starting point.
Therefore, vessels desiring to transit the
regulated area may do so only with
clearance from a patrolling law
enforcemen! vessel or an event
commiltea boat,

Economic Assessment and Certification

These regulations are considered to
be non-major under Exeoutive Order
12291 on Federal Regulation, and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1870). The economic impact of this
proposal is expected to be so minimal
that a full regulatory evaluation is
unnecessary, since the regulated area
will be in effect for a short period of
time.

Since the impact of this proposal is
expected to be minimal, the Coast
Guard certifies thal, if adopted. it will
nol have a significant economic impact
on & substantial number of small
entities,

List of Subjects in 33 CFR Part 100
Marine safety, Navigation [water).

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

Proposed Regulations

In consideration of the foregoing, the
Coas! Guard proposes (o amend Part 100
of Title 33, Code of Federal Regulations,
by adding the following section:

§ 100.35 11-85-06-Bullhead City Boat
Drags, Riviera, AZ.

(a) Regulated area. The following areca
will be closed intermittently to all vessel
traffic: that portion of the Colorado
River starting from the entrance of
Riviera Marina, Riviera, Arizona to 2200
feet north.

(b) Effective dates. The regulisted urea
will be closed intermittently to all vessel
traffic from 8:30 am to 5:30 pm on the
following dates:

1 and 2 June 1985
10 and 11 August 1985
7 and 8 September 1985

(¢} Special local regulations. All
persons and/or vessels not registered
with the sponsor as participants or
official regatta patrol vessels are
considered spectators. The “official
regatla patrol” consists of uny Coast
Guard, public, state or local law
enforcement andfor sponsor provided
vessels assigned te patrol this event.

(1) No spectators shall anchor, block,
loiter in, or impede the through transit of
participants or official regatta patrol
vessels in the regulated area during the
effective dates, unless cleared for such
entry by or through an official regatta
patrol vessel.

(2) When hailed and/or signaled by
horn or whistle by an official regatta
patrol vessel, a spectator shall come to
an immediate stop. Vessels shall comply
with all directions of the designated
Patrol Commander. Failure to do so may
result in a citation for fallure to comply.

(3) All vessels in close proximity shall
operate at a safe and prudent speed
which will create a minimum svake tha!
will not affect participants.

{4) The Patrol Commander is
empowered to forbid and control the
movement of vessels in the regulated
area. He may terminate the marine
event at any time it Is deemed necessary
for the protection of life and property.
He may be reached on VHF Channel 16
(156.8 MHz) when required, by the call
sign "PATCOM".

(33 LLS.C. 1243; 33 U.S.C. 1236 49 CFR 1.561b:
33 CFR 100.35)
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Dated: April 22, 1985.

Jobn L Maloney,

Coptain, U.S, Coast Guard, Commander,
Eieventh Coast Guard District Acting.
[FR Doc. 85-10680 Filed 5-3-85; 8:45 am)
FLLING CODE 4916-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Docket No. AMO200E; A-3-FRL-2828-9]

Proposed Approval of Revision to the
Delaware State Implementation Plan
With Respect to Volatile Organic
Compound Emissions for Surface
Coating of Automobiles and Light-
Duty Trucks

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

suuMARY: This notice announces EPA's
proposed approval to extend the final
compliances dates for lacquer topcoat
and final repair surface coating
standards, with respect to automobiles
and light-duty trucks for General Motors
Corporation in Delaware. This notice is
not applicable to Chrysler Corporation
because they are using an enamel-based
basecoatfclearcoat topcoat and final
repair for their surface coating
operation. This proposed revision is
based on the October 20, 1961 policy
statement (46 FR 51386, October 20,
1981), which allows for compliance date
extensions to permit affected industries
to comply with the final topcoat
slandards in a more cost-effective
manner. EPA is proposing approval of
this final compliance date and
compliance schedule extension as it
meets the necessary requirements of
seclion 110 of the Clean Air Act and
current EPA policy.

0ATE: Comments must be submitted on
or before June 3, 1985.

ADDReSSES: Copies of the proposed
extension for automobile and light-duty
Iruck topeoal and final repair surface
toating operations and the
dtcompanying suppport documents are
available for public inspection during
normal business hours at the following
locations:

U'S. Environmenta) Protection A Y.
R_r’xion 1L Air Programs Branch, 841
Chestnut Street, Philadelphia, PA
19107, Attn: Patricia Gaughan
(3AM13)

Air Resourcs Section, Delaware
Department of Natural Resources and
Environmental Control, 89 Kings
Highway, P.O. Box 1401, Dover,
Delaware 19901, Attn: Robert French.

All comments on the proposed
revision submitted within 30 days of this
Notice will be considered and should be
addressed to Mr. David L. Arnold, Chief,
DELMARVA/DC Seclion at the above
EPA Region III address. Please reference
the EPA Docket Number found in the
heading of this Notice.

FOR FURTHER INFORMATION CONTACT:
Ms. Cynthia H. Stahl, [215]) 597-8337, at
the Region 11l address above.

SUPPLEMENTARY INFORMATION: On
October 15, 1984, the State of Delaware

submitted a request to revise their State
Implementation Plan to amend Tables 1
and Ifa) in Regulation No. XXIV, Control
of Volatile Organic Compound
Emissions, section 9, and the
corresponding Compliance Schedule.
The proposed revision would extend the
effective compliance date for the lacquer
topcoat and lacquer final repair surface
coating standards in Tables I and la),
from December 31, 1985 and December
31, 1982, respectively, to December 31,
1987. The compliance schedule would
correspondingly change for lacquer
topcoat and lacquer final repair coating.
The proposed changes in the compliance
schedule are shown below. (Proposed
deletions are in brackets. Proposed
additions are underlined.)

COMPLIANCE SCHEDULE
Caoenplate
Comphance Oroxer iniate S conatructon
Lacquer coalings date matenals constructon m ano n
Oporgson
TOPOOR. |, VZFIVITBS)E7 | 61157688388 | 113100108 | 6/15/185187 | V/3V/IBEIE?
Final ropakr 12182187 | 6/15/181188 | TvaVenEs | BoNTRZIEr | THALITEIS?
All other dates in Tables I and I{a) to warrant proposed approval [or this

and in the compliance schedule for
volatile organic campound (VOC)
emissions for coating lines remain
unchanged. The only company that
would be affected by these proposed
revisions is General Motors. These
revisions are not applicable to Chrysler
Corporation because they are currently
using an enamel based basecoat/
clearcoat for their topcoat and final
repair surface coating operation and are
therefare expected ta meet RACT on
December 31, 1985, The petition to the
State of Delaware for the propased
revisions was initiated by General
Motors (CM].

General Motors anticipates start-up of
the newly retooled Wilmington plant
with the basecoat/clearcoat (BC/CC)
topcoating operation in place in late
August 1986, However, GM requests the
extension of the final compliance date to
December 31, 1987 in order to enable the
basecoat/clearcoat topcoat operation to
consistently meet the existing New
Source Performance Standard (NSPS) of
1.47 kilograms VOC/liter applied
coating solids (equivalent to 12.27 Ibs
VOC/gallon applied coating solids). See
45 FR 85410, December 24, 1980, for the
complete NSPS rule. EPA has
determined that this economic reason,
together with the October 20, 1981 policy
statement, provides sufficient evidence

SIP revision.
Canclusion

EPA's decision to propose approval to
extend the final compliance dates for
meeting lacquer topcoat and final repair
paint standards for automobile and light
duty truck surface coating Coperations
from December 31, 1985 and December
31, 1982, respectively, to December 31,
1987 is based on the determination that
it is consistent with the October 20, 1981
policy statement. This rule is not
applicable to Chxysler Corporation.

The public is invited ta submit
comments, to the EPA-Region 11l
address above, on whether or not the
proposed extension should be allowed.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12201.

Under 5 U.S.C. section 605(b), the
Regional Administrator has certified
that the compliance date extension will
not have a significant economic impact
on a substantial number of small
entities. See 46 FR 8709, January 27,
1881.

Dated: March 22, 1985. -
Stanley Laskowski,

Regional Administrator.
|FR Doc. 85-10655 Filed 5-1-85: 8:45 am)
BILLING CODE €580-50-%
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 30

Claims Collection

AGENCY: Department of Health and
Human Services.

ACTION: Proposed rule.

SUMMARY: The Department of Health
and Human Services proposes to revise
its regulation at 45 CFR Part 30 for the
handling of debts, particularly overdue
accounts, owed to the United States.
The revision is necessary to implement
the Debt Collection Act of 1982 (Pub. L.
97-365), and the Federal guidelines
issued by the Department of Justice and
the General Accounting Office (49 FR
8689) and the Office of Personnel
Management (49 FR 27470) to implement
the Act.

The proposed rule will enhance the
Department's ability to collect its debts
and reduce delinquencies by providing
guidance to its officers and employees
charged with debt collection and notice
to its debtors concerning the effect of
the amendments on the collection of
debts covered by and excluded from the
amendments.

DATE: Comments must be received on or
before July 1, 1985,

ADDRESS: Comments may be mailed or
delivered to Darrel J. Grinstead,
Assistant General Counsel, Business
and Administrative Law Division, Office
of the General Counsel, Department of
Health and Human Services, Room 5362
North Building, 330 Independence
Avenue, SW., Washington, D.C. 20201.
FOR FURTHER INFORMATION CONTACT:
Sarah Hertz or Clara Garcia, 202-475-
0155.

SUPPLEMENTARY INFORMATION: The
existing Departmental claims collection
regulation merely adopts the Federal
Claims Collection Standards issued
jointly by the General Accounting Office
and the Department of Justice at 4 CFR
Parts 101-105. Additional guidance and
procedures for the claims collection staff
are provided in Chapter 4-70 of the
Department's General Administration
Manual.

The Federal Claims Collection Act of
1966, codified at 31 U.S.C. 3711 (formally
31 U.S.C. 951-953), the employee offset
authority, § U.S.C. 5514, the Privacy Act,
5 U.S.C. 552a, and related statutes were
amended by the Debt Collection Act of
1982 (“the Act” or "“the amendments").

The following actions were taken to
assist Federal agencies to implement the
amendments: (1) The General

Accounting Office and the Department
of Justice issued final regulations (49 FR
8889, March 9. 1984) to amend the
Federal Claims Collection Standards; (2)
The Office of Personnel Management
also issued final regulations (49 FR
27470, July 3, 1984) to guide agency
collection of employee debts by offset
from pay under 5 U.S.C. 5514; and (3)
The Office of Management and Budget
issued guidelines (48 FR 15556, April 11,
1983) to help agencies interpret the
changes made to the Privacy Act of
1974.

The proposed rule will implement the
amendments for the Department.

Recognizing that the Federal Claims
Collection Act is not the exclusive
authority for the collection and other
disposition of claims owed to the
Federal Government, the proposed rule
provides standards for collection under
the Federal Claims Collection Act, as
amended, and the common law and
supplements existing standards under
other statutes or regulations.

By amending the Federal Claims
Collection Act Congress intended to
enhance the Federal Government's
ability to collect its debts and to require
certain procedures to safeguard the due
process rights of persons, The
expression of this Congressional
purpose in the Act's preamble and
throughout its legislative history and the
absence of a clear expression to the
contrary leads us to conclude that pre-
existing authority was not superseded
by the Act. This conclusion is consistent
with the principle of statutory
construction expressed in Isbrandisen
Co. v. Johnson, 343 U.S. 779, 783 (1952).
Furthermore, it is the position adopted
in the amended Federal Claims
Collection Standards.

The amended Federal Claims
Collection Standards clarify pre-existing
authority in two basic areas.

Debts arising under the Social
Security Act are excluded from the
amendments made by the Act, except as
provided by sections 4, 7 and 8,
pertaining to information on Federal
loan applicants and requests for
deblors’ addresses from the Internal
Revenue Service. In addition, sections
10 and 11, pertaining to administrative
offset and assessment of interest,
penalties and administrative cost
charges on debts owed by "persons,”
specifically exclude State and local
governments from the meaning of
“persons.” Therefore, debts owed by
State and local governments (including
Indian tribes, bands or nations) are not
covered by these two sections.

In B-210086 (July 28, 1983) the
Comptroller General advised the Social
Security Administration (SSA) that the

effect of the exclusion of debts arising
under the Social Security Act is that
SSA is not bound by the new
administrative offsel requirements of the
Act in collecting these debts, but is free
to exercise its authorily to use
administative offset under other statutes
(e.g.. sec. 204(a), Title Il of the Sociul
Security Act, 42 U.S,C. 404(a)) or the
common law principles expressed in
United States v. Munsey Trust
Company, 332 U.S, 234, 239 (1947), The
same rationale leads us to conclude thal
the Act’s exclusion of these debts from
its interest provision does not affect the
right to charge interest on the these
debts under other statutes or the
common law principles expressed in
Young v. Godbe, 82 U.S., (15 Wall) 562,
565 (1873) and United States v. United
Drill and Tool Corp., 183 F.2d 998, 999
(D.C. Cir. 1950).

Thus, it is clear, as stated in the
preamble to the amended Federal
Claims Collection Standards, that the
Act does not affect the authority of the
Department under the Social Security
Act or under common law to charge
interest, or use administrative offset,
debt collection agencies and credit
bureaus to collect debts arising under
Social Security Act programs. However,
the Act does not require the Departmen|
to use any of the collection tools
specified in the Act to collect debts
arising under the Social Security Act.
The Social Security Administration in
fact plans no changes in its collection
methods for debts owed by beneficiaries
under Titles II and XVI entitlement
programs. Thus, (except where
specifically authorized uder statute
regulation or written agreements)
beneficiaries under these programs will
not be charged interest, will not be
subject to administrative offset and will
not be referred to private collection
agencies or credit reporting agencies.
However, all other debtors under Social
Security Act programs will be subject to
these actions.

State and local governments will also
be subject to interest charges and
administative offset. In B-212222
(August 23, 1983) the Comptroller
Ceneral clarified that the Act does not
prohibit the Federal Government from
charging interest on, or offsetting, debts
owed by State and local governments.
Rather, the restrictions and procedural
prerequisites to offsetting and charging
interest on debts owed by "persons”
under the Act do not apply to collection
of debts owed by State and local
governments.

Another provision of Section 11 of the
Act must be similarly interpreted.
Section 11 excludes from its interest,
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administrative cosl and penalty
provisions any claim under a contract
executed before, and in effect on
October 25, 1982 (the effective date of
the Act). This provision does not affect
our right to charge interest on these
debts under the common law or under
the provisions of the contract or a
repayment agreement.

These interpretations have been
adopted in the amended Federal Claims
Collection Standards at 4 CFR Parts
101-105 {see, in particular, §§ 102.3{b},
102.13{) and 102.19),

The proposed rule, therefore, permits
the Operating Divisions to apply the
sume standards and procedures used for
collecting debls covered by the Act
when collecting debts arising under the
Social Security Act, those arising under
contracts in effect on October 25, 1982
and those of State and local
governments to the extent that the
spplication of those standards and
procedures is feasible and not otherwise
precluded by statute or regulation.

EO. 122Mm

The proposed rule does not require a
Regulatory Impact Analysis because it is
not a “major rule" as defined in
Executive Order 12291, dated February
17,1981. It is unlikely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographical
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ibility of the United States-based
enlerprises to compete with foreign-
hmlld enterprises in domestic or export
markets,

Regulatory Flexibility Act

I certify under 5 U.S.C. 605(b] that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities, including small
businesses, small organizations and
small local governments. Therefore, a
regulatory flexibility analysis is not
required by 5 U.S.C. 603.

Reporting and Recordkeeping
Requirements

Information collection requirements
contained in this regulation are subject
o review by the Office of Management
and Budget under the Paperwork
Reduction Act of 1980. Persons wishing
‘0 comment on these reporting and
recordkeeping requirements should
iddress their comments to the Office of
}nh‘»:ma\iun and Regulatory Affairs, the
Office of Management and Budget, 726
Jackson Place, NW., Washington, D.C.

20503, Room 3208, Attention: Desk
Officer for HHS (Judy Mcintosh).

List of Subjects in 45 CFR Part 30

Administrative practice and
procedure, Claims, Government
employees, Privacy.

November 15, 1984.
Margaret M. Heckler,
Secretory.

For the reasons set forth in the
preamble, we propose to revise 45 CFR
Part 30 as follows:

PART 30—CLAIMS COLLECTION

Subpart A—General

Sec.
301
30.2

Purpose and scope.

Definitions.

Imteragency claims.

Other administrative proceedings.

Other remedies.

Property claims.

Claims involving criminal activity or
misconduct,
308 Claims arising from GAO exceptions.
309 Subdivision of claims.
30.10 Omission not a defense.

Subpart B—Collection

3011 Collection rule.

30.12 Notices to debtor.

3013 Interest, administrative costs and late
payment penalties.

30.14 Interest and changes pending waiver
or review.

30.15 Administrative offset of general debts.

3016 Employee salary offset.

30.17 Use of credit reporting agencies.

30.18 Contracting for collection services.

30.18 Liguidation of collateral.

30.20 Installment payments.

30.21 Taxpayer information.

30.22 Army hold-up list.

Subpart C—Compromise of Claims

30.23 Compromise rule.

Exceptions,

Inability to collect the full amount.
Litigative probabilities.

Cost of collecting claim.
Enforcement policy.

30.29 Joint and several liability.

Further review of compromise offers.
Restriction.

Subpart D—Termination or Suspension of
Collection Action

30,32 Termination rule.
30.33 Exceptions.

Subpart E—Referrals to the Department of
Justice or GAO

30,34 Litigation.

30.35 Claims Over $20.000,

30.38 GAO exceptions.

30.37 Other referrals.

Authority: Subchapter Il of Chapter 37 of
Title 31, United States Code, 5 US.C. 5514
and 5 U.S.C. 552a as amended by Pub. L. 92—
365, 86 Stat. 1749,

Subpart A—General

§ 30.1 Purpose and scope.

This regulation prescribes standards
and procedures for the officers and
employees of the Department, including
officers and employees of the various
Operating Divisions and regional offices
of the Department, charged with
collection and disposition of debts owed
to the United States. These standards
and procedures will be applied where a
statute, regulation or contract does not
prescribe different standards or
procedures. The authority for the
regulation lies in the Claims Collection
Aclt of 1966, as amended, 31 U.S.C. 3711
and 3716-3718; the Federal Claims
Collection Standards, at 4 CFR Parts
101-105; related statutes (5 U.S.C. 5512
and 5514, 5 U.S.C. 552a) and regulations
(5 CFR Part 550); and the common law.
The covered activities include collecting
claims in any amount; compromising
claims, or suspending or terminating
collection of claims that do not exceed
$20,000, exclusive of interest and
charges; and referring debts that cannot
be disposed of by the Department to the
Department of Justice or to the General
Accounting Office for further
administrative action or litigation.

§30.2 Definitions.

In this Part, unless the context
otherwise requires—

—“Amounts payable under the Social
Security Act” means payments by the
Department to beneficiaries,
providers, intermediaries, physicians,
suppliers, carriers or States under a
Social Security Act program,
including: Title I (Grants to States for
Old-Age Assistance and Medical
Assistance for the Aged]); Title I1
(Federal Old-Age Survivors, and
Disability Insurance Benefits}; Title I
(Grants to States for Unemployment
Compensation Administration); Title
IV (Grants to States for Aid and
Services to Needy Pamilies with
Children and for Child-Welfare
Services); Title V (Maternal and Child
Health and Crippled Children’s
Services): Title IX (Unemployment
Compensation Program); Title X
(Grants to States for Aid to the Blind);
Title X1, Part B (Professional
Standards Review); Title XII
(Advances to State Unemployment
Funds); Title XIV {Grants to States for
Aid to Permanently and Totally
Disabled}; Title XVI {Supplemental
Security Income for the Aged, Blind,
and Disabled); Title XVII Grants to
States to Fight Mental Retardation};
Title XVII {(Medicare); Title XIX
(Medicaid): and Title XX (Block
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Grants to States for Social Services).
All other payments made by the
Department in the course of
administering the provisions of the
Social Security Act are not deemed to
be “payable under" the Social
Security Act for purposes of this
regulation.

—"“Claim" or “debt" means an amount
or property owed to the Department.
Debts include. but are not limited to:
Loans, salary overpayments to
employees; overpayments lo program
beneficiaries; overpayments to
contractors and grantees, including
overpayments arising from audit
disallowances: excessive cash .
advances to grantees and contractors;
and civil penalties and assessments.
A debt is overdue, or delinquent (see 4
CFR 101,2{b)), if it is not paid by the
payment due date specified in the
notice of the debt to the debtor (see
§ 30.13(a)) and it is not the subject of a
repayment agreement approved by the
Secretary, or if the debtor fails to
saltisfy his or her obligations under a
repayment agreement,

—"Debtor" means an individual,
organization, association, partnership,
corporation, or a State or local
government or subdivision indebted to
the Department: or the person or
entity with legal responsibility for
assuming the debtor's obligation.

—"Debts arising under the Social
Security Act” are overpayments to, or
contributions owed by, beneficiaries,
providers, intermediaries. physicians,
suppliers, carriers or States under
Titles I I, UL 1V, V, IX. X, XI, (Part B),
XII, X1V, XVL XVII, XVIIL, XIX and
XX of the Social Security Act; all
other debts that result from the
administration of the provisions of the
Social Security Act are not deemed to
“arise under” the Social Security Act
for purposes of this regulation.

—"The Department’' means the United
States Department of Health and
Human Services and each of its
Operating Divisions and regional
offices.

—"Local government” means’a political
subdivision, instrumentality, or
authority of any State; the District of
Columbia; the Commonwealth of
Puerto Rico; a territory or possession
of the United States; or an Indian
tribe, band or nation.

—"Operating Division" means each
separate component within the

- Department of Health and Human
Services, and includes the Office of
the Secretary, the Office of Human
Development Services, the Office of
Community Services, the Health Care
Financing Administration, the Public

Health Service and the Social Security
Administration.

—"The Secretary” means the Secretary
of Health and Human Servcies or the
Secretary's designee.

§30.3 Interagency claims.

This regulation does not apply to
debts owed by other Federal agencies.
These debts will be resolved by
negotiation or referral to the General
Accounting Office.

§30.4 Other administrative proceedings.
This regulation does not supersede or
require omission or duplication of
administrative proceedings required
under contract. statute, regulation or
other agency procedures. Examples:
resolution of audit findings under grants
or contracts, Chapter 1-105, Grants
Administration Manual (GAM]; informal
grant appeals, 45 CFR Part 75
(Departmental), 42 CFR 50,401 el seq.
(Public Health Service); formal appeals
to the Departmental Grant Appeals
Board, 45 CFR Part 16; and review under
a procurement contract Disputes Clause
and the Contract Disputes Act of 1978
(41 U.S.C. 601 ef seq.), 48 CFR Part 33.

§30.5 Other remedies.

The remedies and sanctions available
to the Department under this regulation
when collecting debts are not intended
to be exclusive. The Secretary may
impose other appropriate sanctions
upon a debtor for inexcusable,
prolonged or repeated failure to pay a
debt. For example, the Secretary may
stop doing business with a grantee,
conlractor, borrower or lender; covert
the method of payment under a grant
from an advance to a reimbursement
method: or revoke a grantee’s letter-of-
credit.

§30.6 Property claims.

Any person who converts, or
negligently loses or destroys personal
property belonging, entrusted or loaned
to the Department is liable for the return
of the property or payment of its fair
market value. A person who damages
such property is liable for the cost of
repairs or its fair market value,
whichever is less. Collection of these
debts means the recayery of the
property, its fair market value, or the
cost of repairs. Demand for payment of
these claims means a demand for the
return of the property or for payment of
its fair market value or the cost of
repairs.

§30.7 Claims involving criminal aclivity or
misconduct.

(a) A debtor whose indebtedness
involves criminal activity is subject to
punishment by fine or imprisonment as

well as to a civil claim by the United
States for compensation for the
misappropriated funds of property.
Examples of such activity are fraud,
embezzlement and theft or misuse of
Government money or property. See 128
U.S.C. 641, 643. The Secretary will refer
cases of suspected criminal activity or
misconduct to the Office of Inspector
General. That office will investigate
such cases, refer them to the
Department of Justice for criminal
prosecution and/or return them to the
Secretary for collection, application of
administrative sanctions or other
disposition.

(b) Debts involying anti-trust
violations, fraud, false claims or
misrepresentation—

(1) Shall be referred by the Secretary
to the Office of Inspector General for
review, The Office of Inspector General
shall refer the claim back to the
Secretary for collection or other
disposition to the extent authorized by
the Department of Justice.

{2) Shall not be compromised,
terminated, suspended or otherwise
disposed of by the Secretary under these
regulations. Only the Department of
Justice is authorized to compromise,
terminate, suspend or otherwise dispose
of such debts.

§30.8 Claims arising from GAO
exceptions.

The Secretary may not compromise
but will collect, suspend or terminate
collection of debts due on account of
illegal, improper or incorrect payments
shown in General Accounting Office
notices of exception issued to certifying
or disbursing dfficers. Only the General
Accounting Office has the authority to
compromise such debts.

§30.9 Subdivision of claims.

Debis may not be subdivided to avoid
the moneltary ceilings imposed by 31
U.S.C. 3711(a)(2) and (3) on the
Secetary's authority to compromise,
suspend or terminate collection of debis.
A debtor’s liability arising from a
particular incident or transaction will be
considered a single debt in determining
whether the claim exceeds $20,000 for
purposes of compromising, suspending
or terminating collection efforts.

§30.10 Omissions not a defense.

Failure by the Secretary to comply
with any provision of this regulation
may not serve as a defense to any
debtor.
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Subpart E—~Collection
§30.11 Collection rule.

() The Secretary will take aggressive
action to collect debts and reduce
delinquencies. Collection efforts shall, at
& minimum; normally include sending to
the debtor's last known address a total
of three progressively stronger written
demands for payment at not more than
j0-day intervals unless a response to the
first or second demand indicates that
further demand would be futile and the
debtor's response does not require
rebuttal. When necessary to protect the
Government's interest, written demand
may be preceded by other appropriate
action, including immediate referral for
litigation. Other contact with the debtor,
his/her representative or guarantor by
telephone, in person and/or in writing
may be appropriate to demand prompt
payment, discuss the debtor’s position
regarding the existence, amount or
repayment of the debt, and inform the
debtor of his or her rights (e.g., to apply
for waiver of the indebtedness or to
have an opportunity for administrative
review] and the effects of nonpayment
or delayed payment, The Secretary will
exhaust every reasonable effort o
locate deblors, using such sources as
telephone directories, city directories,
postmasters, driving license records,
automobile title and license records in
State and local government agencies,
the Internal Revenue Service, credit
reporting agencies and skip locator
services, Referral of a confess-judgment
note to the appropriate United States
Allorney’s Office for entry of judgment
will not be delayed because the debtor

ot be located. Collection of the full
emount of the debt will be pursued from
each debtor jointly and severally liable.
If a debtor Is undergoing insolvency
proceedings, the debt will be referred to
the appropriate United States Attorney
tofile a claim in the appropriate court.
Ihe United States may have priority
over other creditors under 31 U.S.C.
§713. A debtor whao disputes s debt must
promptly previde available supporting
evidenca,

(b] The Secretary will maintain an
administrative file for each debt or
debtor, documenting the debi{s). all
administrative collection action,
ncludmg communications to and from
the debtor, and disposition of the
debi{s). Information from a debt file
relating to an individual may be
disclosed only for purposes consistent
with this regulation, the Privacy Act of
1974, 5 U.S.C. 552a, and any other
#pplicable law.

§30.12 Notices 1o debtor,

(a) The first written demand for
payment must inform the debtor of—

(1) The amount and nature of the debt;

(2) The date payment is due, which
will generally be 30 days from the date
the notice was mailed; and

(3) The assessment under § 30.13 of
interest from the date the notice was
mailed, and administrative costs starting
30 days fram that date if payment is not
received within the 30 days.

(b) Where applicable, the Secretary
must inform the debtor in writing of—

(1) His or her right to dispute the debt
or request a waiver of the debt, citing
the applicable review or waiver
authority the conditions for review or
waiver, and the effect of the review or
waiver request on collection of the debt,
interest, charges and late payment
penalties (see § 30.14);

(2) The office, address and telephone
number that the debtor should contact
to discuss repayment, reconsideration or
waiver of the deby;

(3) The proposed sanctions if the debt
is overdue, including assessment of late
payment penalties under § 30.13 (if the
debt is more than 80 days overdue) or
referrral of the debt to a credit reporting
agency under § 30.7, or to a collection
agency under § 30.18. (See also § 30.5).

§30.13 Interest, administrative costs and
late payment penaities.

(a) Interest. (1) Interest will acorue on
all debts from the date when notice of
the debt and the interest requirement is
first mailed to the last known address or
hand-delivered to the debtor if the debt
is not paid within 30 days from the date
of mailing of the notice. Unless a higher
rate is necessary to prolect the
Government's interost, the Secretary
will charge an annual rate of interest
that is equal to the average investment
rate for the Treasury tax and loan
accounts for the twelve-month period
ending on September 30 of each year,
rounded to the nearest whole per
centum. This rate, which represents the
current value of funds to the United
States Treasury. may be revised
quarterly by the Secretary of the
Treasury and is published by the
Secretary of the Treasury annually or
quarterly in the Federal Register and the
Treasury Financial Manual Bulletins.
Debtors who were not paying interest,
or were paying interest st a different
rate prior to October 25, 1982, may be
charged interest at the Treasury rate in
effect on the date that nolice of the new
interest requiremient is mailed after
October 25, 1982. Bills sent bejore a debt
is due will include notification of the
interest requirement, but interest will

begin to acrue on the day after the due
date.

(2) The Secretary may. at his or her
discretion, extend the 30 day interest-
free period an additional 30 days if the
Secretary determines that such action is
in the best interests of the Government,
or otherwise warranted by equity and
good conscience. A decision not to
extend this period is final and not
subject to further review.

(3) The rate of interest, as initially
assessed, will remain fixed for the
duration of the indebledness; except
that if a debtor defaults on a repayment
agreement, interest may be set at the
Treasury rate in effect on the date a new
agreement is execoted.

(4) Interest will not be charged on
interest, administrative costs or late
payment penalties required by this
section. However, if the debtor defaults
on a previous repayment agreement,
unpaid acerued interest, charges and
late payment penalties under the
defaulted agreement may be added to
the principal to be paid under a new
repayment.

(b) Administrative costs of collecting
overdue debts. Debtors must bear the
Department’s administrative costs of
handling overdue debts, based on either
actual or average costs incurred. These
costs will include direct (personnel,
supplies, etc.) and indirect costs of
collecting inhouse and contracting with
collection agencies. These charges will
be assessed monthly, or per payment
period, throughout the period that the
debt is overdue. See also § 30.14.

(c) Late payment penalties. A penalty
charge of 6 percent a year will be
assessed on a debt. a paymen\, or any
portion thereof that is more than 80 days
overdue. Late payment penalty charges
will accrue from the date the debt, or
portion thereof, became overdue until
the overdue amount is paid. These
charges will be assessed monthly, or per
payment period. See also § 30.14.

(d) Social Security Act Debis. (1)
Unless specifically authorized by
statute, regulation or written agreement,
or unless the debts arise from, or
involve, fraud or criminal activily, the
Secretary will not charge interest on
debts owed by beneficiaries under Titles
Il and XV1 of the Social Security Act.

(2) The Secretary will not charge
administrative costs or late payment
penalties on debts arising under the
Social Security Act. unless authorized
by statute, regulation or written
agreement.

(3) Other debts not covered by 31
U.S.€. 3717. The Secretary will not
charge administrative costs or late
payment penalties on debls arising
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under a contract executed prior to, and
in effect on October 25, 1982, or debts
owed by State or local governments,
unless authorized by statute, regulation
or written agreement.

(f) Allocation of payments. Partial or
installment payments will be applied
first to outstanding administrative costs
charges and late payment penalties,
second to accrued interest and third to
outstanding principal.

(g) Inactive claims, Interest, but not
administrative cost charges and late
payment penalties, will continue to
accrue when collection of a debt is
susnended under § 30.33(a).

(h) Waivers. The Secretary may
waive collecting all or part of interest,
administrative costs or late payment
penalties, if—

(1) The debt or the charges resulted
from the agency’s error, action or
inaction, and without fault on the part of
the debtor; or

(2) Collection in any manner
authorized under this regilation would
defeat the overall objectives of a
Departmental program.

Waiver consideration under paragraph
(h)(1) may be initiated by the debtor's
request or by the Secretary's own
action. Waiver under paragraph (h)(2)
may be initiated only by the Secretary's
own action. A decision to waive interest
may be made at anytime; however,
interest which has already been
collected may not be refunded. A
decision under this subsection is final
and not subject to review,

§30.14 Interest and charges pending
waiver or review.

(&) Rule. A debtor may either pay the
debt, or be liable for interest on the
uncollected debt, while a waiver
determination, a bona fide dispute or a
formal or informal review of the debt is
pending. The debtor may also be
assessed administrative cost charges
and late payment penalties on the
unpaid debt for this period if the
reviewing or hearing officer determines
in writing that the reques! for a waiver,
a hearing or other form of review was
spurious,

(b) Exception. Interest, late payment
penalties and administrative cost
charges will not be assessed pending
consideration of waiver or review under
a statute which prohibits collection of
the debt during this period, unless the
reviewing or hearing officer delermines
in writing that the request for a waiver,
a hearing or other form of review was
spurious.

§30.15 Administrative offset of general
debts.

(a) Rule. The Secretary will collect
debts owed to the Department by
administrative offset if—

(1) The debt is certain in amount;

(2) Efforts to obtain direct payment
have been, or would most likely be,
unsuccessful, or the Secretary and the

.debtor agree to the offset;

(3) Offset is not expressly or implicitly
prohibited by statute or regulation;

(4) Offset is cost-effective or has
significant deterrent value;

(5) Offset does not substantially
impair or defeat program objectives; and

(6) Overall, offset is best suited to
further and protect the Government’s
interest,

The Secretary may consider the
financial impact of the proposed offset
on the debtor in determining the method
and amount of the offset.

(b) Offset defined. “Administrative
Offset” means satisfying a debt by
withholding money payable by the
Department to, or held by the
Department for a debtor. Amounts
available for offset include, for example,
benefit payments to a program
beneficiary overpaid under the same or
a different program, amounts due a
defaulting or overpaid contractor or
grantee under the same or a different
agreement, and judgments held by the
debtor against the United States. (Offset
against judgments will be effected
through the Comptroller General
pursuant to 31 U.S.C. 3728.)

(c) Seope. (1) This section applies to
offset under 31 U.S.C. 3716 of debts
owed by organizations and individuals,
including former Federal employees and
Federal employees whose separation is
imminent.

(2) Except as provided in paragraph
(c){3), debts arising under the Social
Security Act and debts owed by State or
local governments may be collected by
offset under an applicable statute or the
common law in accordance with this *
section or any other regulation that
complies with 4 CFR 102.3(b); but
nothing in this section shall be
interpreted to require the offset of such
debts. The same standard applies to the
collection of any debt by offset from
amounts payable under the Social
Security Act.

(3) Unless specifically authorized by
statute, regulation, or written agreement,
or unless the debts arise from, or
involve, fraud or criminal activity,
administrative offset will not be applied
to debts owed by or amounts payable to
beneficiaries under Titles I and XVI of
the Social Security Act.

(4) Paragraphs (i)-{k) do not apply to
debts reduced to judgment, debts
already subject to a written repayment
or settlement agreement or debts with
respect to which the specified
procedures have already been afforded.

(5) Section 30.16 covers offset of deb!s
owed by Federal employees from
current pay.

(d) Advance payments. Under many
programs, the Department advances
funds to pay for a recipient's anticipated
costs, Before offsetting such an advance
payment in order to collect a debt, the
Secretary may request an assurance that
the recipient will incur additional
allowable costs whose Federal share is
at least equal to the amount of the offset
plus the amount of funds actually
advanced, If the Secretary believes tha!
the recipient will not incur sufficient
costs, it will not offset the advance. The
Secretary may request cash payment or
convert the method of paying the
recipient from an advance to a
reimbursement basis and collect the
debt by offsetling payments for costs
already incurred.

(e} Interagency offsets, The Secretary
may offset a debt owed to another
Federal agency from amounts due or
payable by the Department to the
debtor; or request another Federal
agency to offset a debt owed to the
Department. The Secretary will seek to
offset an overdue debt from a Federal
income tax refund due the debtor where
reasonable attempts to obtain payment
from the debtor have failed. Interagency
offsets will be effected in accordance
with the procedures contained in § 30.16
(k) and (1) for offset under 5 U.S.C. 5514
except that “Secretary" is substituted
for “Pay Systems Division,"” and
certification should indicate compliance
with 4 CFR 102.3 (and with 5 CFR Par!
831, Subpart R in the case of offset from
the Civil Service Retirement and
Disability Fund), rather than 5 U.S.C.
5514.

(f) Multiple debts. Amounts available
for offset will be applied to multiple
debts in accordance with the best
interests of the Government as
determined on a case-by-case basis.
Other factors being equal, recovery wil
be equally apportioned.

(g) Statutory bar to offset. (1)
Administrative offset will not be
initiated more than 10 years after the
Government's right to collect the debt
first accrued, unless facts material to the
Government's right to collect the debt
were not known and could not
reasonably have been known by the
officer responsible for discovering or
collecting the debt. For this purpose, 3
debt accrues when it is administratively
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determined to exist, when it is affirmed
by an administative appeals board or a
court having jurisidiction, or when a
debtor defaults on a repayment
sgreement, whichever is later. Offset is
initiated when the notice of the
proposed offset is mailed to the debtor
under paragraph (i) of this section or
under other agency procedures, when
money payable to the debtor is first
withheld, or when the Department
requests offset from money held by
snother agency, whichever is first.

(2) The 10 year stalutory bar does not
apply to offset of a debt arising out of
the Social Security Act. However, offset
sgainst such debts will generally not be
Initiated more.than 10 years after the
deb! accurued unless the Secretary did
not previously have the necessary
information or the means by which to
collect the debt by administrative offset.

(h) Offset against asgigned claims.

The Assisgnments of Claims Act of 1940,
N US.C. 3727, 41 U.S.C. 15, strictly

limits the conditions under which a
contractor or any other person or entity
entitled to receive payments from the
United States may assign his or her
rights to the payments to a third party.
The Federal Acquisition Regulations
implement at 48 CFR Part 32, Subpart
328, the stautory conditions o
assignment of a contractor's right to be
paid by the United States for
performance under & Federal
procurement contract. A contractor may
assign his or her right to payment by the
United States only o a bank, trust
company, or other financing institution,
as security for a loan to the contractor.

(1) The Secretary normally may not
collect a debt owed by a contractor by
offset from payments due the contractor
if the contractor has properly assigned
his or her rights to such payments to a
financing institution, the assigned
payments are due under a contract with
4 "no setoff”” provision, and—

(i) The contractor’s debt to the United
States arose independently of the
contract; or

(i} The debt arose under the contract
because of renegoltiation, fines. penalties
other than penalties for noncompliance
with the terms of the contract), taxes or
social security contributions, or
withholding or nonwithholding of laxes
or social security contributions.
Nolwithstanding the satisfaction of all
the conditions of this paragraph, offset
may be appropriate under certain
tircumstances, for example: If the
financing institution has made neither a
loan nor a firm commitment to make a
loan under the assignment; or to the
xtent that the amount due on the
‘ontract exceeds the amount of any

loans made or expecled to be made
under a firm commitment.

(2) The Secretary may not offset a
debt from payments due any debtor if
the debtor has properly assigned his or
her right to such payments and the debt
arose after the effective date of the
assignment.

(3) The Secretary may not altempt to
satisly the assignor's indebtedness by
recovering payments already made to
the assignee.

(i) Pre-offset notice. Before initiating
offset, the Secretary will send the debtor
written notice of:

(1) The nature and amount of the debt
and the Secretary's intention lo collect
the debt by offset 30 days from the date
the notice was mailed if payment, or
satisfactory response, has nol been
received by that date;

(2) The debtor’s right, if not previously
provided an opportunity, to submit a
good faith alternative repayment
schedule, inspect and copy agency
records pertaining to the debt, request
review of the determination of
indebtedness under this section or other
authority, or apply for waiver under an
applicable statute;

(3) The applicable interest,
administrative costs and penalty
re(huiremenls under §§ 30,13 and 30.14;
an

(4) Where applicable, the Secretary's
intention to delay a lump sum or final
payment to the debtor in the amount of
the debt plus anticipated interest,
administrative cost charges and
penalties pending compliance with
paragraphs (i) and (k) of this section.

(j) Alternative repayment. The
Secretary may negotiate a satisfactory
repayment agreement before offsetting a
debt. The debtor is entitled to submit a
good faith written repayment proposal.
A proposal for delayed lump sum or
installment payments, with interest, may
be accepted in lieu of collection by
administrative offset if in the best
interest of the Government. In making
this determination, the Secretary will
consider factors such as the amount of
the debt, the length of the proposed
repayment period, whether the debtor is
willing to sign a confess-judgment note
or give collateral, past dealings with the
debtor and documentation submitted by
the debtor indicating that the offset will
cause him or her undue hardship and
that the debtor will be financially
capable of adhering to the terms of the
agreement. The Secretary may require
documentation from the debtor before
considering an installment arrangement.

(k) Review of administrative
determination. (1) A debt will not be
offset normally while a debtor is
exercising his or her right to seek formal

or informa! review under this section of
under another statute, regulation or
contract, However, interest will accrue
during this period and so may other
charges. See § 30.14. The Secretary may
initiate offsel as soon as practical after
the debtor waives his or her opportunity
10 request review, or as soon as
practical after the debt is affirmed or
reduced to judgment, unless other
repayment arrangements have been
made,

(2) The Secretary will designate an
official(s) or employee{s) of the
Department to review administrative
determinations of indebtedness which
are not reviewable under other
Departmental procedures. Prior to offset,
a debtor may request review of the
existence or amount of a debt if the
dispute is not about a question of fact or
law already decided by a court of
competent jurisdiction or reviewuble
under other existing procedures, The
reviewing officer must receive a written
request postmarked no later than 15
days after the date the offset notice was
mailed. The request must briefly state
the reasans for the dispute, identify
supporting witnesses with knowledge
and include or identify supporting
documents. 3

(3) The reviewing officer may grant an
extension or excuse a delay if the debtor
shows good cause for late filing of a
request,

(4) A debtor who fails to file on time,
and either fails to get an extension or
fails to meet the extended deadline,
waives his or her right to review and
may have the deb! offset,

(5) The reviewing officer will advise
the debtor and the Secretary in writing
of the date the request was received
and, if necessary, will request
supporting documentation from the
debtor and a copy of the debt file from
the Secretary.

(6) The reviewing officer will limit
review of the case to the issue raised by
the debtor. The review may include
personal contacts and informal
conferences if documentary review is
insufficient. A request by a debtor for an
informal conference will be considered
only if the review {or waiver)
determination cannot be made without
resolving an issue of credibility or
veracity. The hearing officer will keep a
summary record of informal
conferences. The reviewing officer will
issue, normally no later than 60 days
after the request for review was filed, a
written final decision based on the
evidence of record and the applicable
law.

(1) Protection of the Government's
interest. Notwithstanding the provisions
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of paragraphs (i) through (k) of this
seclion, the Secretary may take
immediate action to delay a lump sum or
final payment to the debtor whenever
such action is necessary to protect the
Government'’s ability to recover the debt
by offset. The amount withheld may not
exeed the amount of the debt plus any
accrued oranticipated interest,
administrative cost charges and
penalties. The Secretary shall promptly
send the debtor the notice specified in
paragraph (i) of this section. The
Secretary may nol lake final action to
effect olfset of the debt from the
withheld smount until the procedures
required by paragraphs (i) through (k)
have been exhausted. Te appropriate
amount will be paid to the debtor as
soon as practical after the debt, or a
porli:lm of the debt, is found not to be
owed.

§30.16 Employee salary offset

(a) Definitions. For the purposes of
this section:

(1) "Hearing" means either an
evidentiary or an oral hearing. An
evidentiary hearing means a review of
the documentary evidence by a
designated hearing officer, An oral
hearing means an informal conference
before a designated hearing officer,

(2) The "hearing officer” is an
individual, not under the supervision of
the Secretary, appointed by the
Department Claims Officer or the
Secretary to review and issue a final
decision on an employee's dispute of a
debt. The hearing officer may be an
administrative law judge, an
independent contractor of the
Department or an employee of another
Federal agency. An agency must comply
with 4 CFR 102.1 and § CFR 550.1107 and
provide a hearing officer when
rﬂtlcs!ed by another Federal agency.

(b) Rule. The Secretary may recover
debts from current employees by asking
the Pay Systems Division to deduct from
the employee's pay pursuant to 5 U.S.C,
5514 and related statutes. “Pay” means
basic pay, special pay, incentive pay,
retired pay, retainer pay, or, in case of
an employee not entitled to basic pay,
other authorized pay. Deductions may
not exceed 15 percent of the employee's
disposable pay for any pay period,
unless the employee agrees in writing to
a larger deduction. The entire amount
may be collected in one lump sum if the
amount does not exceed 15 percent of
disposable pay for the given pay period.
Otherwise, an amount not to exceed 15
percent will be deducted from
disposable pay each pay period until the
entire debt and accrued interest,
administrative cost charges and
penalties are collected. Multiple debts

will be offset in accordance with

§ 30.15(f). “Disposable pay” means the
amount thal remains from an employee's
Federal pay after withholding of all
deductions listed in § CFR 581.105(b)
and any other deductions required by
law (including. but not limited to,
Federal State, and local income taxes;
Social Security taxes, including
Medicare taxes; garnishment for child
support and alimony; and Federal
retirement programs) as well as
voluntary deductions for child support.
Interest, administrative costs and
penalties will be charged in accordance
with § 30.13 and 30.14. If an employee
retires, resigns, or is discharged, or if his
or her employment or active duty
otherwise ends, an amount necessary to
satisfy the debt may be offset
immediately from payments of any
nature due the individual.

{c) Exceplions. (1) An employee does
nto have a right to a hearing on & [actual
or legal dispule already decided on the
merits by an administrative appeals
board or a court of competent
jurisdictions. When an employee
disputes a lump sum or 15 percent salary
deduction to cellect a debt that has been
affirmed by an administrative appeals
board or a court that has not delermined
the method or schedule of repayment,
the employee will be notified of his or
her right to request a hearing limited to
that issue in accordance with paragraph
(f) of this section before offset is
initiated.

(2) Debts arising under a Social
Security Act program may be offset from
current pay only with the employee's
writlen consent. Consent is not
necessary to offset these debts from
final payments due to former employecs
or officers.

(3) This section does not apply to
collections of overpayments caused by
routine delays not exceeding four pay
periods in processing deductions from
pay when an employee elects or
changes coverage under a Federal
benefits program such as health or life
insurance, which requires periodic
deductions from pay. Employee's
consent to deductions from pay
whenever they elect or change coverage.
Affected employees will receive a notice
informing them of these retroactive
adjustments to pay and the office to
contact if the employee disputes the
amoun! of the adjustment.

(4) Except as provided in paragraphs
(b)(1):and (h), this section does not
apply to offset from payments due an
employee who has separated or is in the
process of separating. Upon learning
that an indebted employee has
separated or initiated separation action,

the Pay Systems Division will withhold
final salary and lump sum payments in
accordance with § 30.15 and, if final
payments are insufficient to satisfy the
debt, will request offset from the Civil
Service Retirement and Disability Fund
in accordance with 5 CFR Part 831,
Subpart R and 4 CFR 102.4.

(5) This section does not apply where
collection of a debt by salary offset is
provided by or prohibited by a statute
other than 5 US.C. 5514 {e.g. travel
advances under 5 U.S.C, 5705, training
expenses under 5 U,S.C. 4108).

(6) This section does not apply to
recovery of a debt by a voluntary offset
from pay.

(d) Pre-offset requirements. Before
initiating offset from current pay. the
Pay Systems Division will send the
employee written notice of the
folowing—

(1) The nature and amount of the deb:

{2) The agency intention to collect the
debt by offsetfing the lump sum or 15
percent of the employee's pay each pay
period {stating the amount, frequency,
proposed beginning date and duration of
the deductions) unless the employee
pays the debt or responds within 30
days from the date the notice was
mailed to the employee;

{3) The interest, administrative cos!
charges and penalties that will or may
be assessed under §8§ 30.13 and 30.14 if
the debt is not paid, or the employee has
not consented to a lump sum offset from
pay, within 30 days from the date the
notice was mailed to the employee;

{4) The employee's right, if a previous
opportunity was no! provided, to regues!
within 15 days from the date of mailing
of the notice—

(i) Copies of agency records pertaining
1o the debt;

{ii) An alternative repayment
schedule; or

(i) A hearing concerning the
proposed offset schedule or, except as
provided in paragraph (b) of this section,
the existence or amount of the debt;

(5) The employee’s right, if any, to
request waiver of the debt, interest and/
or charges. c¢iting the applicable
statutory authority, request procedures
and waiver conditions and the effect of
the waiver request on colfection of the
debt, interest and charges by offset:

(6) The office, address and telephone
number to whom the employee should
address any inquiries or requests;

(7) The requirement that the hearing
officer issue a decision at the earliest
practical date, but no later then 80 days
after the request for the hearing or
review was filed unless the employee
requested and was granted an
extensiom
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(8) That any knowingly false or
[rivolous stalements, representations or
evidence may subject the employee to
disciplinary action under 5 CFR Part 752
or any ather applicable authority; or
criminal or civil penalties under 18
11.5.C. 286, 287, 1001 and 1002 or 31
U.S.C. 3729-3731;

(9) Any other rights and remedies
available to the employeé undes the
statutes or regulations governing the
program under which the debl is being
collected; and

10) That, unless otherwise provided
by statute or contract, amounts collected
and laler waived or found not owed will
be promptly refunded.

(¢) Altecnative repayment proposal,
(1) An employee wha objects to the
proposed offset schedule, but does not
wish a hearing or further review of the
proposed collection must submit &
written alternative offset or cash
payment schedule and & statement with
supporting documents, indicating in
what way the proposed schedule would
produce an extreme financial hardship
for the employee, given the family's size,
income, assets, liabilities, living
expenses, and exceptional
circumstances. The employee must
submit his or her proposal to the Deputy
Assistant Secretary for Personnel,
Attention: Director, Office of Personnel
Policy and Communications, within 15
days from the date that the notice of the
proposed offset was mailed to the
emplovee,

{2) The employee will receive written
notice of the final administrative
determination concerning the proposed
offset schedule, including, if the
employee’s proposal is rejected. notice
that offset will begin 20-30 days after
the date of mailing of this notice and
that the employee may, within 15 days
from the mailing date of the notice
submit a request for a hearing or waiver,
if 2 dilable, to the indicated person or
oilice.

(1) Hearings—{1) Request. An
employee may request a hearing to
dispute the administrative
determination of the existence or
amount of the debt or the proposed
uffset schedule before the initiation of
collection by offset. A wrilten request
must be submitted to the Department
Claims Officer, Assistant General
Counsel, Business and Administrative
Law Division; U.S, Depariment of Health
and Human Services, Washington, D.C.
20201, postmarked no later than 15 days
from the date the notice was mailed to
lhe debtor. The request must be signed
by the employee, briefly state the
employee's reasons for disputing the
collection of the debt, and identify
supporting facts, witnesses, and

documents. The Department Claims
Officer will acknowledge receipt of the
request. The Department Claims Officer
may appoint or instruct the appropriate
Operating Division or regional office to
appoint a hearing officer. The
Department Claims Officer may grant an
extension or excuse a delay if the
employee shows good cause for late
filing of a request for a hearing.
Ordinarily, a reasonable extension will
be granted if the employee shows that
the delay was caused by circumstances
beyond his or her control or because he
or she did not receive notice, and was
not otherwise aware of the time limit.
An employee who fails to meet the filing
deadline or to request an extension
waives his or her right to a hearing. The
Department Claims Officer will so notify
the employee in writing and will instruct
the Pay Systems Division ta proceed
with payroll deductions.

(2) Tvpe of hearing. The hearing will
normally be an evidentiary hearing,
unless the hearing officer determines
that a decision cannot be made without
resolving an issue of credibility or
veracity, in which case the hearing
officer will provide for an oral hearing.

(3) Date and place of oral hearing.
The oral hearing will normally be held
no later than 30 days from the date of
receipt of the hearing request. The
hearing officer will give the debtor and
the Secretary at least 10 days prior
notice of the hearing date, time, place,
procedures and issues. The hearing
officer, for good cause, may grant the
parties each one request to change the
hearing date and reschedule the hearing
for the earliest practical date. To the
extent feasible the hearing will be held
al a location convenient to the
employee,

(4) Oral hearing procedures. The
hearing officer will:

{i) Makes a summary record of the
hearing;

(i1) Decide the order of hearing the
evidence;

(iii) Allow the employee and the
agency to introduce relevant evidence
not previously submitted and call and
cross examine witnesses:

{iv) Allow the employee and the
agency to be represented by counsel;
and

{v) Limit review of the case to the
particulars of the agency determination
challenged by the debtor.

(8) Decision of hearing officer. The
hearing officer will issue a written
decision no later than 60 days after the
reques! for a hearing [or a paper review)
or the request for an extension was
filed. The decision will, at @ minimum,
state the relevant facts, include the
hearing officer’s analysis, findings and

conclusions based on the issues and. it
unfavorable to the employee, inform the
emplovee of any other available rights
or remedies.

(h) Offset pending review. An
employee's pay will not be involuntarily
withheld to satisfy the debt pending a
review or a hearing (but see charges
assessed at § 30.14), unless the
individual's employment has terminated
or is about to terminate, Unless a statule
or contract provides otherwise, any
amounts collected and later waived or
found not owed will be prompily
refunded without interest to the
employee.

(iy Deductions. Unless it has accepted
an allernative repayment arrangement,
the Pay Systems Division may begin to
collect the employee’s debt by salary
deductions 30 days after the date the
notice of the proposed action was
mailed to the employee if no review or
hearing is pending, or as soon as
practical after a hearing officer's
decision affirming (he debl.

(3) Interagency Offsets.—{1)
Employees of other departments or
agencies. In attempting to collect a debt
from an employee of another Federal
agency by deduction from the debtors’
pay. the Secretary will follow the
procedures set forth in this section.
When those procedures are exhausted, a
written request of offset will be
submitted to the employing agency using
the claim form specified by the Office of
Personnel Management (OPM). The
request will—

{i) Certify that the debt is valid;

{ii) Certify the amount and basis of
the debt:

(iii) Certify the date the Government’s
right to collect the debt first accrued:

{iv) Certify that this section, which
implements 5 U.S5.C 5514, has been
approved by OPM;

(v) Either—

[A) Certify that the procedures
required by this section have been
complied with;

(B) Include the employee's written
consent to the offset or
acknowledgement of receipt of the
required procedures; or

(C) If the debt is reduced to judgment,
include & copy of the court judgment;
and

(vi) Indicate whether collection is to
be made in a lump sum or by
installments and the number, amount
and beginning date of the installments.

(2) Debts owed by employees to other
Federal agencies. (i) The Pay Systems
Division may deduct from an employee's
pay a debt owed to another Faderal
agency in accordance with paragraph
(b} of this section. The creditor agency
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must submit the properly certified claim
form described in paragraph (j)(1) of this
section. An incomplete form will be
returned to the creditor for further
action under 5 US.C. 5514 and 5 CFR

* Part 550, No deductions will be made
until a properly completed claim form is
received.

(ii) Before initiating deductions, the
Pay Systems Division mus! send the
employee a letter:

(A) Transmitting a copy of the creditar
agency’s request;

(B) Notifying the employee of the
proposed action;

(€) Instructing the employee to
contact the creditor agency regarding
paymenl or any dispute of the debt, the
cex;tiﬁcalion or the proposed collection;
an

(D) Informing the employee of the date
that deduction will begin (which should
be at the next officially established pay
Interval) and that deductions will
continue until the debt is paid unless the
creditor agency directs otherwise,

(iii) The creditor agency must resolve
any disputes concerning the debt or the
offsel and promptly inform the
Department of any circumstances
affecting the collection by offset. The
Department may not review the merits
of the creditor agency’s decisions.

(iv) The Pay Systems Division may
tempporarily withhold lump sum or final
leave payments to an employee who is
in the process of separating orto a
former employee for no more than 30
days beyond normal processing time
periods pending the creditor agency's
cerlification and proof of compliance
with § U.S.C. 5514{a)(2).

{v) If the employee subjec! to salary
offset is in the process of separating,
and is entitled to payment from the Civil
Service Retirement and Disability Fund,
the Pay Systems Division will send OPM
a copy of the creditor-agency's original
offset request, If the employee transfers
to another Federal agency. the Pay
Systems Divisian will certify in writing
the total amount collected an the debi
and send one copy of the certification to
the employee and another to the creditor
agency, with notice of the transfer. A
copy of the certification. along with the
creditor agency’s original offset request
will be inserted in the employee's
official personnel folder.

(vi) When a new Department
employee transfers from another Federal
agency and the employee's official
personnel folder contains a creditor
agency's offsel request to the former
employing agency and the former
employing agency's certification of the
amoun! of the debt already collected,
the Pay Systems Division will resume
collection by offsel. If either item is

missing, the creditor agency must
comply with paragraph (1)(2)(i).

(3) Limitation. The Secretary may not
initiate salary offset to collect a debt
owed to another agency, or request
offset from the pay of an employee of
another agency to collect a debt owed to
this Department, more than ten years
after the debt first accrued, unless facts
material to the Government's right to
collect the debt were not known and
could nol reasonably have been known
by the responsible claims collection
officer. Accrual is defined in
§ 30.15(g)(1).

(k) Non-waiver of employee rights by
payment. Unless a statule or contract
provides olherwise, an employee does
nol waive any rights under 5 U.S.C. 5514
or any other iaw or conlract by paying
all or part of & debt by offset or cash
payment.

§30.17 Use of credit reporting agencies.

(a) Overdue debts. {1) The Secretary
will report overdue debls over $100
owed by individuals and all debls over
$100 owed by business concerns and
private non-profit organizations to
consumer or commercial credil reporting
agencies. Except as provided in
paragraph (a){3). debls which arise
under the Social Security Act may be
reported under this section.

(2) Debts owed by individuals, excep!
debts arising under the Social Security
Act, will be reported to consumer
reporting agencies as defined in 31
U.S.C. 3701{a)(3) pursuant to 5 U.S.C.
552a(b)[(12) and 31 U.S.C. 3711{f). The
Secretary must first give the individual,
but not the corporate debtor at least 80
days writlen notice that the deb! is
overdue and will be reported Lo a credit
reporting agency (including the specific
information that will be disclosed); that
the deblor may dispute the accuracy and
validity of the information being
disclosed: and, if & previous opportuaity
was not provided, that the debtor may
request review of the debtor
rescheduling of payment. The Secretary
may disclose only the individual's name,
address and social securily number, and
the nature, amount, stalus and history of
the debl.

(3) Unless specifically authorized by
statute, regulation or written agreement,
or unless the debts arise from, or
involve, fraud or criminal activity.
overdue debis of beneficiaries under
Titles It and XVI1 of the Social Security
Act will not be reported to credit
reporting agencies. All other overdue
debts of individuals which arise under
the Social Security Act may be reported
to credit reporting agencies subject to
the conditions slated in paragraph |n,(2).
except that such disclosure would be'as

a routine use under 5 ULS.C, 552a{b)(3),
rather 552a(b){12).

(b} Credit reports and locator
services. The Secretary may also use
credit reporting agencies to obtain eredil
reports to evaluate the financial status
of loan applicants and potential
conlractors and grantees: tu obtain
credit reports when collecling or
disposing of debts to determine a
debtor’s ability 1o repay o debt; and 1«
locate debtors. In the case of an
individual, the Secretary may disclose,
as a routine use under 5 U.S.C,
552afb}(3), only the individual's name.
address, Social Security number and the
purpose for which the information will
be used.

(c) Disclosures pertaining 1o
individuals may be made lo credit
reporting agencies only from the primary
systems of records conlaining
information about the debt or the loan.
contract or grant application,

(d) Addresses obtained from the
Internal Revenue Service may be
disclosed to credit reporting agencies
only to obtain credil reports (see
§ 30.21).

§30.18 Contracting for collection
services,

(&) Rule. Except as provided in
paragraph (b)(2), the Secretary may
contract for collection services to
recover oulstanding debts. Excepl as
provided in paragraph (b) of this section,
the contractor's fee may be paid from
the amounts collected, from funds
specifically available for that purpose
or from a revolving fund. The amount of
the fee must be consistent with
prevailing commercial practice. The
Secretary may contract for collection
services only if reasonable in-house
collection efforts and remedies were, o
are likely 1o be, unsuccessful; and the
total amount of anticipated recoveries
exceeds the total cost of the contract
and incidental expenses. The Secretary
must retain the authority 1o resolve
disputes, compromise debls, lerminate
collection action {or recommend such
action 1o the Department of Justice) and
refer debts o the Department ‘of Justice
for litigation. Contracts for collection
services must conform to the standards
set forth in the Federal and
Departmental Acquisitions Regulations
at 48 CFR Chapters 1 and 3. The
Secretary may disclose to the contractor
the information about deblors necessnry
to accomplish the purpose of the
contract. The contractor mus! provide
any data from its files relating to the
account to the Secretary upon reques! or
upon return of the account. The
contractor will be subject to the Privacy




Fadardm.lVd.SO.No.ss/ﬁnmdny.Mayz.imll‘;opooedRulea

18703

Act of 1974, as amended, as specified in
5U.S.C. 552a[m), and to applicable
Federal and State laws and regulations
regarding debt collection practices,
ncluding the Fair Debt Collection
Practices Act, 15 U.S.C. 1692. The
contractor will be strictly accountable
for all amounts collected.

(b) Social Security Act Debis. (1) A
contractor's fee for collecting debts
urising under the Soclal Secyrity Act
muy be paid from any funds available
for that purpose, bul not from the
smounts collected unless those amounts
belong to a revolving fund.

2] Unless specifically authorized by
slatute, regulation or wrillen agreement,
or uniess the debls arise from. or
involve, fraud or criminal activity, debts
owed by beneficiaries under Titles 11
md XVI of the Social Security Act will
not be referred to private collection
sgencies for collection,

§30.19 Uiquidation of collateral.

If the Secretary holds a security
instrument with & power of sale or has
physical possession of collateral. the
Secrelary will tiquidate the security or
wilateral when cost-effective and apply
Ihe proceeds to an overdue debl. The
Secretary will give the debtor
reasonishle notice of the sale and an
scoounting of any surplus proceeds: and
will comply with any other requirements
under law or contract.

13020 Instaliment payments,
Ihe Secretary may enter into a

writlen agreement with a debtor for
payment of a debt in regular
installments if the debtor is financially

unable to pay in one lump sum. The
debitor must submit sufficlent

information to détermine his or her

wility to pay. See §§ 30.15(j) and
3016(e). The size and frequency of the
payments will reasonably relate to the
fize of the debt and the debtor’s present
and future ability to pay. Whenever
leasible, the installment agresment will
provide for full payment of the debt,
iuding interest and charges, in three
years or less, and include a security or
confess judgment provision. The full
alance, including acerued interest,
charges and penalties, will be
‘mmediately due and payable if the
deblor defaults on any installment made
l‘l‘.‘!'-. nt to & repayment agreement.
When 4 debtor owes several debts and
anes not dnsignlﬂﬂ how aninstaliment
piyment should be applied as among

" various debts, the payment will be
“wplied according to the best interests of
the Government.

§30.21 Taxpayer information.

(a) The Secretary may enter into
retmbursable agreements with the
Internal Revenue Service in accordance
with IRS Revenue Procedure 83-29, 26
CFR 501.702, to obtain the current
mailing addresses of debtors and to find
out whether applicants under included
Federal loan programs have overdue tax
accounts,

(b) “Included Federal loan program™
medans any program under which the
Department makes, guarantees or
insures loans and which appears in the
current list of included Federal loan
programs published by the Director of
the Office of Managemen! and Budget in
the Federal Register. An applicant for a
loan underun included Federal loan
program administered by the
Department mus! furnish his or her
taxpayer identification number, which,
for an individual, means the Social
Securily number,

(¢) Tax delinquency information may
not be redisciosed or used for any other
purpose. Addresses obtained from the
Internal Revenue Service may be used
by the Department, its officers,
employees, agents or contractors and
other Federal agencies to collect or
dispose of debts, but may be disclosed
to consumer reporting agencies only to
obtain credit reports, unless otherwise
independently verified.

§30.22 Army hold-up list.

The Secretary may use the Army hold-
up list to report indebted contractors to
the Department of the Army for
inclusion in the list and to check
whether a prospective contractor is
indebted to another agency. The
reported information will be limited to
the contractor's name, address and
taxpayer identification number if
available, and the amount of the debt.
The Secretary will promptly report any
partial or full satisfaction or waiver of a
reported debt and will screen the hold-

up list periodically and request removal

of any debt of less than $1,000 that has
been on the list for over twelve months.

Subpart C—Compromise of Claims

§30.23 Compromise rule.

The Secrelary may attempt to dispose
of debts, including accrued interest,
charges and penalties, by compromise
settlement whenever its ability lo collect
the full amount is uncertain because of
the debtor's financial status or the
litigation risks or because enforced
collection would not be cost-effective.
When the outstanding principal amount
of the debt exceeds $20,000 and the
debtor has exhausted all Departmental

‘administrative remedies, the debt may

be compromised only with the approval
of the Department of Justice.

§30.24 Exceptions.

The Secretary may not compromise
debts—

(a) Which arise out of exceptions
made by the General Accounting O
in the accounts of accountable officers
(only the General Accounting Office has
authority to compromise such debts): or

(b) Where there is an indication of
fraud, the presentation of a false claim
or misrepresentation by the debtor or
any other party having an interest in the
claim, or where the claim is based on
conduct in violation of anfitrust laws
(Only the Department of Justice bas
authority to compromise or lerminate
collection of these claims.)

§ 30.25 Inabiiity to collect the full amount.

(8) The Secretary may compromise a
debt if the full amount cannot be
collected because the deblor—

(1) Is unable to pay the full amount
within a reasonable time; or

{2] Refuses to pay the full amount and
the Government is unable lo enforce full
collection within a reasonable lime.

(b) Ability to pay. In determining a
debtor's ability to pay, the Secretary
may consider the age and health of the
individual debtor; present and future
income and assets; and the possibility of
an improper transfer or concealment of
assets by the debtor.

(c) Amount of compromise. The
amount of the compromise will
reasonably relate to the amount
recoverable by enforced action,
considering such factors as State or
Federal exemptions available to the
debtor, and the price that collateral will
bring at a forced sale.

{d) Instaliments. Compromises will be
paid in one lump sum whenever
possible. Payment by installmenls may
be accepted on a case-by-case basis
bearing in mind the conditions specified
in § 30.20.

(e} Credit information, If reasongbly
up-to-date credit information to evaluate
a compromise proposal is not available
the Secretary may obtain credit reports
from credit reporting agencies or a
statement from the debtor executed
under penalty or perjury showing the
debtor’s assets and liabilities. income
and expenses,

£30.26 Litigative probabilities.

The Secretary may compromise a debt
il the Government's ability to prove its
case in courl for the full amount claimed
is doubtful either because of the legal
issues involved or a bona fide dispute as
to the facts. The amount accepted in
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compromise in such cases should fairly
reflect the probability of prevailing on
the issues and the prospects for full or
partial recovery of a judgment, paying
due ragard lo the availability of
evidence and wilnesses, and related
pragmatic considerations.

§30.27 Cost of collecting claim.

The Secretary may compromise a debt
il the cost or deterrence value of
collection do not justify the enforced
collection of the full amount. The
amoun! gccepled in compromise in such
cases may reflect an appropriate
discount for the administrative and
litigative costs of collection, taking into
account the time which it will take to
effect collection. Costs of collection may
be a substantial factor in the settlement
of small debts, but not normally in the
settlement of large debts.

§30.28 Enforcement policy.

Statutory penalties, forfeitures, or
debts established as an aid to
enforcement and to compel compliance
may be compromised if not prohibited
by law and consislent with the agency's
enforcement policy.

§30.29 Joint and several liability.

When two or more debtors are jointly
and severally liable, a compromise with
one debtor will not release the
remaining debtors. The amount of a
compromise with one debtor will not be
considered a precedent or binding in
determining the amount which will be
required from other debtors jointly and
severally liable on the debt.

§30.30 Further review of compromise
offers.

A debtor's firm written offer of
~ compromise for a substantial amount
may be referred to the General
Accounting Office or to the Department
of Justice when the acceptability of the
offer isin doubt. (See § 30.37).

§30.31 Restriction.
The Secretary may not accept a
percentage of a debtor’s profits or stock

in a debtor corporation in compromise
of a debt,

Subpart D—Termination or
Suspension of Collection Action

§30.32 Termination rule.

(&) The Secretary may terminate
collection activity and write off a debt,
including accrued interest, charges and
penalties if the outstanding principal
does not exceed $20,000 and:

(1) The Government cannot collect or
enforce collection of any significant sum
from the debtor, having due regard for
the judicial remedies available to the

Government, the debtor’s ability to pay
(see § 30.25(b)) and the exemptions
available to the deblor under State and
Federal law;

(2) The debtor canol be located, there

is no security remaining’to be liquidated,

the applicable statute of limitations has
run, and the prospects of collecting by
offset are too remote o justify retention
of the claim;

(3) The cost of further collection
action is likely to exceed the
recoverable amount;

(4) The basis for the claim has proved
to be unsupportable; or

(5) The evidence necessary to prove
the claim cannot be produced or the
necessary witnesses are unavailable.

(b) As required by section 61(a}(2) of
the Internal Revenue Code, income
arising from the discharge in whole or in
part of a debt is to be included in the
debtor's gross income for the year in
which the debt is discharged. The
Secretary will report to the Internal
Revenue Service, using Form 1099G, any
amount over 3600 which becomes
uncollectible because the applicable
statute of limitations expires or because

. the Government agrees with the.debtor

to forgive or compromise a debt. An
amount which is in dispute, which is
discharged under Title 11 of the
Bankruptcy Act or which arises out of
an overpayment which was already
taxed, will not be reported. See IRS
Instructions for Form 1096 and Revenue
Procedures 83-48 for further
instructions,

§30.33 Exceptions.

(a) The Secretary may suspend, rather
than terminate collection of a debt that
arises out of its activities if the
outstanding principal does not exceed
$20,000 and the Government cannot
collect or enforce collection of any
significant sum from the debtor (e.g.. the
debtor cannot be located or is
financially unable to pay), but the
prospects of further collection are
promising enough to justify periodic
review of the debt, and there is no
statute of limitations problem. Interest
will accrue under § 30.13(a).

(b) Where a significant enforcement
policy is involved, the Secretary will,
instead of terminating or suspending
collection. refer debts to the Department
of Justice for litigation.

Subpart E—Referrals to the
Department of Justice or GAO

§30.24 Litigation,

{a) Debts over $600 that cannot be
collected or othewise disposed of by the
Secretary or its agents will be referred
to the appropriate United States

Attorney (if the amount does not exceed
$100,000) or the Civil Division of the
Department of Justice (if the amount
exceeds $100,000) for litigation. Each
referral will include all pertinent
information, including:

(1) The most current address of the
debtor or the name and address of the
agent for a corporation upon whom
service may be made;

(2) Reasonably current credit data in
the form of a credit report or a financial
statement showing reasonable prospecs
of enforcing collection from the debtor,
having due regard for the exemptions
available to the debtor under State and
Federal law and the judicial remedies
available to the Government; and

(3) A summary of prior collection
efforts. Credit data may be omitted if «
surety bond, insurance, or the sale of
collateral will satisfy the claim in full; or
the debtor is in bankruptcy or
receivership, or is a unit of State or Jocal
government,

{b) Debts of $600 or less, exclusive of
interest and charges, may be referred for
litigation if 8 significant enforcement
policy is involved or the debtor is
clearly able to pay and the Covernmen!
can effectively enforce payment.

§30.35 Claims over $20,000.

The Secretary may compromise or
suspend or terminate collection of debts
where the outstanding principal exceeds
$20,000 only with the approval of, or
referral to, the appropriate United States
Attorney (if the debt does not exceed
$100,000) or the Department of Justice (if
the debt exceeds $100,000).

§30.36 GAO exceptions.

The Secretary will refer to the General
Accounting Office (GAO) debts arising
from GAO audit exceptions.

§30.37 Other referrals.

Debts over $25. where the meril, the
amount or the propriety of a
compromise, suspension or termination
cannot be resolved by the Secretary will
be referred to GAO or to the Departmen!
of Justice for advice or final disposition

[FR Dog. 85-10671 Filed 5-1-85; 8:45 am|
BILLING CODE 4150-04-8

Social Security Administration
45 CFR Part 201

Office of Family Assistance; Grants (0
States for Public Assistance Programs

AGENCY: Office of Family Assistance,
Social Security Administration,
Department of Health and Human
Services.
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AcTiON: Proposed rule.

suMMARY: The Department of Health
and Human Services proposes o revise
its regulation governing grants to States
for public assistance programs under the
Social Security Act so that it may
conform to the proposed amendments {0
the Department's Claims Collection
Regulation, 45 CFR Part 30, published in
this same issue of the Federal Register.
Section 201,86 governs the States’
repuyment by installments of debts do
the Department artsing from audit
disallowances under Titles 1, IV=-A. X,
XIV, XVI[AABD) or XIX of the Social
Security Act. Paragraph [b)(8) of § 201.66
provides that the Department will not
charge the States interest on repayments
made under this section unless

mandated by court order. The
Department proposes to remove this
provision.

paTE: Comments must be received on or
before July 1, 1985,

ADDRESS: Comments may be mailed to
Darrel | Grinstead, Assistant General
Counsel, Business and Administrative
Law Division, Office of the General
Counsel, Department of Health and
Human Services, 330 Independence
Avenue, SW,, Washington, D.C. 20201.

FOR FURTHER INFORMATION CONTACT:

Sarah Hertz or Clara Garcia, 202-475-
0155,

SUPPLEMENTARY INFORMATION: By
providing that States will not be charged
interest on repayments to the Federal
Government under 45 CFR 201.66,
paragraph (b)(8) of this section conflicts
with the Department's policy regarding
interest charges on outstanding debts.
This policy is set forth in the propesed
imendments to 45 CFR Part 30.

Section 201.66{b)(6) bestows upon the
affected deblors a benefit that will not
be available to other debtors of this
Department. Under the Depurtment’s
proposed Claims Collection Regulation
145 CFR Part 30, all debtors will be
required 1o pay interes! on debis that
are not paid promptly unless a statute
provides otherwise, or certain other
Criteria specified in 45 CFR Part 30.15
are present. A decision not to charge
interest on debts that are repaid under
45 CFR 201.66 should be based on the
same criteria. A blanket exemption is
nol justified. Paragraph (b)(8) was not
issued pursuant lo a statute prohibiting
!lh-'- charging of interest on the covered
deblsa

Therefore, in the interest of fairness
u)nd consistency, we propose 1o remove
Paragraph (b)(8) of 45 CFR 201.66.

E.O. 12291
This propesed rule is not a "major

rule™ as defined in Executive Order
12291, dated February 17, 19861,

Regulatory Flexibility Act

I'certify that this regulation will not
have @ significant impacton a
substantial number of small entities.

List of Subjects in 45 CFR Part 201

Administrative practice and
procedure, Claims, Public assistance.
November 15, 1984.

Margaret M, Heckler,
Secretary.

PART 201—[AMENDED]

For the'reasom sel forth in the
preamble, we propose to amend 45 CFR
Part 201 as follows:

§201.56 |Amended]

In § 201.66, paregraph [b)(8) is
removed.
(Sec. 1102, 49 Stat. 647; 42 US.C. 1302)
[FR Doc. 85-10572 Filed 5-1-85; 8:45 am|
BILLING. CODE. 4150-04-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 43
[CC Docket No. 85-117; FCC 85-195]

Elimination of Annual Report of
Holding Companies (FCC Form H)

AGENCY: Federal Communications
Commissions,

ACTION: Proposed rule.

SUMMARY: The Commission is
considering elimination of the Form H,
which is the annual report filed by
holding companies that do not file
copies of the Securities and Exchange
Commission Form 10-K. This
recordkeeping and reporting
requirement is proposed for elimination
because it has been tentatively decided
thal it is no longer needed for the
Commission's regulatory purposes. The
elimination of this requirement would
reduce common carrier recordkeeping
and reporting burdens.

DATES: Comments are due on or before
June 21, 1985. Reply Comments are due
on or before July 12, 1985,

ADDRESS: Federal Communications
Commission. Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Alan Feldman, Industry Analysis
Division, Common Carrier Burenu, {202)
632-0745.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Parts 1 and 43

Reporting and recordkeeping
requirements,
Proposed Rulemaking

In the matter of Elimination of Anaual
Report of Holding Companies (FCC Form H).
CC Docket No, 85-117,

Adopted April 18, 1085,

Released April 25. 1985,

By the Commission,

Introduction

1. Sections 1.785 and 43.21 of the
Commission’s Rules, 47 CFR 1.785, 43.21,
require holding companies of
communications common carriers to
submit annual reports. In this Notice of
Proposed Rulemaking (Notice) the
Commission proposes to eliminate from
these sections a reporting requirement
that is unnecessary and burdensome.
Specifically, we propose to eliminale the
holding company annual FCC Form H.*

2. Companies that are not common
carriers and that directly or indirectly
control communication common carriers
having annual revenues in excess of
$2,500,000, are required to file with this
Commission two copies of the Form 10-
K. which is prescribed by the Securities
and Exchange Commission [SEC).
However, if no such repart is filed with
the SEC, such company must file an FCC
From H. The Form H is a forly-five page
report that contains detailed information
on the stock and stockholders; officers
and directors; funded debt; property,
franchises, and equipment: employees
and their salaries; and financial
operations of the reporting campanies.

Discussion

3. Our primary concern is having
sufficient information to fulfill our
statutory obligations with respecl la the
carriers that we regulate, It is only
because of our responsibilities regarding
these carriers thal we require
information periaining to their parent
companies. A regulated company's
annual repord, in conjunction with the
regulated company's ullimate parent
Form 10-K. provides enough information
to satisfy most of our needs. Even if the
utlimate parent does not file a Form 10~
K with this Commission. we can still
require detailed data if the need arises.

4. The Form H reports have anly been
used on an infrequent and limited basis.

' Theee companies filed Form H for 1983 They
were Ametican Cable and Radio Corporation. Fl
Holdings, Inc. and US. Telephone and Telegraph
Corporation. Four other carners requestod and
received waivers of the Form H filing requiremaent.
They were Pacific Telcom, toe., Willumette
Development Corporation. Pacom. Inc.and MCI
International, Inc.
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Waivers of the filing requirement have
been granted in the past because we
agreed that the report was duplicative of
other information of file with this
Commission and extremely burdensome
to complete. Much of the information is
no longer necessary for regulatory
purposes and is produced by the holding
:ompanies only to meel our reporting
requirement. Therefore, we believe this
annual multi-level reporting requirement
calls for substantially more information
than we need to fulfill our regulatory
responsibilities.

5. Furthermore, Form H has never had
a substantial revision sinceé its inception
in the 1930's. If we continue to require
this report, it would need a complete
updating and revision.

6. Eliminating the Form H does not
preclude the Commission from directing
holding companies to file detailed
information should the need arise. We
think thit the Commission's continued
needs for data can be adequately served
in a more efficient manner. When
necessary, special data requests can be
tailored to specific needs. Since there is
no recurring use of this data, special
studies will eliminate the need for all
companies to submit annually. This will
not only reduce the costs to holding
companies, it will also reduce the
Commission's costs associated with
redesigning, printing, mailing, reviewing
and analyzing the reports.

Conclusion

7. The Commission believes that the
elimination of this recordkeeping and
reporting requirement would be in
support of the Paperwork Reduction Act
of 1980.% Under this Act an agency is
required to review its Rules and
Regulations and determine whether they
are necessary for the proper
performance of the functions of the
agency. including whether the
information will have practical utility.
The Commission, as mentioned above,
believes that the recordkeeping and
reporting requirement discussed in this
Notice is no longer needed for its
regulatory purposes. Therefore, an
elimination of this requirement would be
in compliance with the Peperwork
Reduction Act of 1980,

8. In compliance with the provisions
of section 805(b) of the Regulatory
Flexibility Act, 5 US.C. 805(b), we
certify that the elimination of the annual
report of holding companies [FCC Form
H} will not have a significant economic
impact and will ease the recordkeeping
and reporting requirements of large and
small carriers. The rationale for the

T4 US.C 3501 et sy

proposed elimination is outlined in the
above discussions,

9. For purposes of the non-restricted
notice and comment rulemaking
proceeding, members of the public are
advised that ex parte contacts are
permitted from the time the Commission
adopis a notice of proposed rulemaking
until the time a pubic notice is issued
stating that a substantive disposition of
the matter is to be considered at a
forthcoming meeting or until a final
order disposing of the matter is adopted
by the Commission. whichever is earlier.
In general, an ex parte presentation is
any written or oral communication
(other than formal written comments,
pleadings and formal oral arguments)
between a person outside the
Commission and a Commissioner or a
member of the Commission's staff which
addresses the merits of the proceeding.
Any person who submits a written ex
parte presentation must serve a copy of
that presentation on the Commission’s
Secrelary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matters not
fully covered in any previously-filed
written summary of that presentation on
the day of oral presentation, that written
summary must be served on the
Commission's Secretary for inclusion in
the public file, with a copy to the
Commission official receiving the oral
presentation. Each ex parte presentation
described above must state on its face
that the Secretary has been served, and
must also slate by Docket number the
proceeding to which it relates. See
generally. § 1.1231 of the Commission’s
rules, 47 CFR 1.1231. A summary of
these Commission procedures governing
ex parte presenlations in informal
rulemaking is available from the
Commission's Consumer Assistance
Office, FCC, Washington, D.C. 20554,

10. In reaching its decision, the
Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information is placed in the
public file, and providing that the fact of
the Commission’s reliance on such
information is noted in the Report and
Order.

Ordering Clauses

11. Accordingly. it is ordered, That
pursuant to the provisions of section 4(i)
and 219, 220, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154{i), 219, 220 and
403 there is hereby instituted a notice of
proposed rulemaking into the foregoing

. matler.

12. It is further ordered, that all
interested persons may file comments
on the specific proposals discussed in

the Notice on or before June 21, 1985,
Reply comments shall be filed on or
before July 12, 1985. In accordance with
the provisionsof § 1.419 of the
Commission’s Rules and Regulations, 47
CFR 1.419, an original and five (5) copies
of all comments shall be furnished to the
Commission. Copies of the documents
will be available for public inspection in
the Commission’s Docket reference
room:; 1919 M Street, NW., Washington
D.C.

13. It is further ordered. that pursuant
to section 220(i) of the Communications
Act, 47 US.C. 220(i) Thal the Secretary
shall cause a copy of this Notice to be
served on each state commission.

Federal Communications Commission.
William ], Tricarico,

Secretary.

[FR Doo. B5-10596 Filed 5-1-85; 845 am|
BILLING CODE 67712-01-M

47 CFR Parts 1 and 43
{CC Docket No. 85-118; FCC 85-194)

Elimination of Monthly Consolidated
System Report 801

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is
considering elimination of the
Consolidated System Report 901, which
is the monthly report filed by companies
controlling a system of two or more
telephone comnunications common
carrier subsidiaries, all of which are
subject to the Commission’s Rules. This
recordkeeping and reporting
requirement is proposed for elimination
because it has been tentatively decided
that it is no longer needed for the
Commission's regulatory purposes. The
elimination of this requirement would
reduce common carrier recordkeeping
and reporting burdens.

DATES: Comments are due on or before
June 21, 1985. Reply Comments are due
on or hefore July 12, 1985.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Alan Feldman, Industry Analysis
Division, Common Carrier Bureau, {202)
632-0745.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Parts 1 and 43

Reporting and recordkeeping
requirements.
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Proposed Rulemaking

In the matter of Elimination of Monthly
Consolidated System Report 901; CC Docket
No. 85-118.

Adopted April 18, 1985.

Relessed April 28, 1985.

By the Commission.

Introduction

1. Sections 1.786 and 43.31 of the
Commission's Rules, 47 CFR 1.786, 43.31,
require holding companies of
communications common carriers to
submit monthly reports. In this Notice of
Proposed Rulemaking [Notice) the
Commission proposes to eliminate from
these sections a reporting requirement
that is no longer necessary. Specifically,
we propose to eliminate the telephone
company monthly consolidated system
Report 901.!

2. Companies controlling a system of
two or more telephone communications
common carrier subsidiaries are
required to file FCC Report 901 on a
consolidated system basis if all of the
subsidiaries are subject to the
Commission's Rules. Report 901 is
submitted monthly on computer punch
cards and contains summary
information on operating revenues,
expenses, taxes, other operating and
income items, messages, and selected
balance sheet items.

Discussion

3. Section 43.31 requires holding
companies controlling two or more
lelephone companies, both or all of
which are subject to our Rules, to file
FCC Report 901 on consolidated system
basis. Prior to divestiture, the
Commission received only one
consolidated Report 901—from
American Telephone and Telegraph
Company (AT&T). It served as a
valuable summary of the Bell System
since AT&T eliminated intercompany
duplications between itself and its
principal subsidiaries.

4. The consolidated system 901
reports have not been of significant
value to the Commission since the
break-up of the Bell System. At that
lime, we stopped receiving a
consolidated Bell System 801 and began
receiving reports from six of the seven
regional holding companies. For the
most part, the consolidated system 901
feports that are currently filed are
nothing more than a summation of the

e c—

'Six regional Bell Holding Companies file
moathly consolidated system Report 9015, Other
‘elephone companies that file FCC Repart 901 on &
monlhly busis do not file a consolidated report. In
:"'-‘"‘ cases, like Southwestern Bell, the requirement
“oes not apply because they control only one
“ommon carries and in other cases, like GTE. not all
ol thelr subsidinries are subject 1o FCC Rules.

901 reports filed by the holding
companies' respective telephone
companies, Eliminating this filing
requirement would not cost this
Commission any information loss since
we could generate it ourselves if and
when it becomes necessary. It would
also save the Commission the costs
associated with receiving the data,
installing it on the Commission's
computer, printing, reviewing, and
mailing the computer generated reports
back to the carriers.

Conclusion

5. The Commission believes that the
elimination of this recordkeeping and
reporting requirement would be in
support of the Paperwork Reduction Act
of 1980.% Under this Act an agency is
required to review its Rules and
Regulations and determine whether they
are necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility.
The Commission, as mentioned above,
believes that the recordkeeping and
reporting requirement discussed in this
Notice is no longer needed for its
regulatory purposes, Therefore, an
elimination of this requirement would be
in compliance with the Paperwork
Reduction Act of 1980.

6. In compliance with the provisions
of section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), we
certily that the elimination of the
monthly consolidated system Report 901
will not have a significant economic
impact and will ease the recordkeeping
and reporting reguirements of all subject
carriers. The rationale for the proposed
elimination is outlined in the above
discussions.

7. For purposes of the non-restricted
notice and comment rulemaking
proceeding, members of the public are
advised that ex parte contacts are
permitted from the time the Commission
adopts a notice of proposed rulemaking
until the time a public notice is issued
stating that a substantive disposition of
the matter is to be considered at a
forthcoming meeting or until a final
order disposing of the matter is adopted
by the Commission, whichever is earlier.
In general, an ex parte presentation is
any written or oral communication
(other than formal written comments,
pleadings and formal oral arguments)
between a person outside the
Commission and a Commissioner or a
member of the Commission's staff which
addresses the merits of the proceeding.
Any person who submits a written ex

44 US.C. 3501 o seq.

parte presentation must serve a copy of
that presentation on the Commission's
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing malters not
fully covered in any previously-filed
written summary of that presentation on
the day of oral presentation, that written
summary must be served on the
Commission's Secretary for inclusion in
the public file, with a copy to the
Commission official receiving the oral
presentation. Each ex parte presentation
described above must state on its face
that the Secretary has been served, and
must also state by Dockel number the
proceeding to which it relates. See
generally, § 1.1231 of the Commission's
rules, 47 CFR 1.1231. A summary of
these Commission procedures governing
ex parte presentations in informal
rulemaking is available from the
Commission's Consumer Assistance
Office, FCC, Washington, D.C. 20554.

8. In reaching its decision, the
Commission may take into
consideration information and ideas nol
contained in the comments, provided
that such information is placed in the
public file, and providing that the fact of
the Commission’s reliance on such
information is noted in the Report and
Order.

Ordering Clauses

9. Accordingly, it is ordered, that
pursuant to the provisions of section 4(i)
and 219, 220, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 219, 220, and
403 there is hereby instituted a notice of
proposed rulemaking into the foregoing
matter.

10. It is further ordered, that all
interested persons may file comments
on the specific proposals discussed in
the Notice on or before June 21, 1985.
Reply comments shall be filed on or
before July 12, 1885, In accordance with
the provisions of § 1.419 of the
Commission's Rules and Regulations, 47
CFR 1.419, an original and five (5) copies
of all comments shall be furnished to the
Commission. Copies of the documents
will be available for public inspection in
the Commission’s Docket reference
room; 1919 M Street, NW., Washington,
D.C.

11. It is further ordered, that pursuant
to section 220(i) of the Communications
Act, 47 U.S.C. 220(i) that the Secretary
shall cause a copy of this Notice to be
served on each state commission.
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Federal Communications Commission.
William |. Tricarico,

Secretary.

|FR Doc. 85-10585 Filed 5-1-85; 8:45 am)
BILLING COOE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

48 CFRCh.5
|GSAR Notice No. 5-67)

Source Selection

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Notice of proposed rulemaking,

SUMMARY: This notice invites written
comments on 8 proposed change to the
General Services Administration
Acquisition Regulation (GSAR) Chapter
5. that will establish procedures and
provide guidelines for source selection
in competitively negotiated acquisitions,
The intended effect is to improve the
regulatory coverage and provide
uniform procedures for contracting
under the regulatory system.

DATES: Comments are due in writing not
later than June 3, 1985.

ADDRESS: Requests for a copy of the
proposal and your comments should be
addressed to Ms. Ida M. Ustad, Office of
GSA Acquisition Policy and
Regulations, 18th and F Sts., NW, Room
4027, Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Jack O'Neill, Office of GSA Acquisition
Policy and Regulations, (202) 523-4916.

SUPPLEMENTARY INFORMATION:

Impact

The proposed rule is not a "major
rule" as defined by Executive Order
12291. Therefore, no regulatory impact
analysis has been prepared. The
General Services Administration (GSA)
certifies that this document will not
have a significant economic effect on a
substantial number of small entitles
under the Regulatory Flexibility Act (5
U.S.C. 801 et seq.). The proposed
regulation provides procedures and
guidelines for use by GSA contracting
officers in the evaluation of proposals.
Accordingly, no regulatory flexibility
analysis has been prepared. The rule
does not contain information collection
requirements which require the approval
of OMB under 44 U.S.C. 3501 et seq.

List of Subject in 48 CFR Ch. 5
Governmen! procedure,
{40 U.S.C. 486{c))

Dated: April 10, 1985,
Ida M. Ustad,
Acting Director, Office of GSA Acquisition,
Policy and Regulations.
[FR Doc. 85-10717 Filed 5-1-85; 8:45 am|
BILLING CODE 6820-81-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFRCh.V
[NHISA Docket No. Té4-01; Notice No, 3]

Theft Data; Motor Vehicle Theft
Prevention Standard

AGENCY: National Highway Tralfic
Safety Administration (NHTSA), DOT.

ACTION: Request for comments.

SUMMARY: This notice publishes, for
review and commenl, data on passenger
motor vehicle thefts that the agency has
obtained from the National Crime
Information Center [NCIC) and the
National Automobile Theft Bureau
{(NATB). One of these sources of data
will be used for the purpose of
determining the thefl rales for existing
passenger motor vehicle lines
manufactured in 1983 and 1984 and for
determining the median theft rate for all
of those lines. Lines with a theft rate in
those two years that exceed the median
rate would be subject to selection for
coverage under the theft prevention
standard. The agency contemplates
using the NCIC data to make these
determinations.

DATE: Comments are due on or before
June 3, 1985.

FOR FURTHER INFORMATION CONTACT:
Mr. William Boehly. Director, Office of
Market Incentives, Room 5313, National
Highway Traffic Safety Administration,
400 Seventh Street SW., Washington,
D.C. 20590 (202-426-1740).

SUPPLEMENTARY INFORMATION:

(a) Background

This notice publishes theft data to aid
in implementing Title VI of the Motar
Vehicle Information and Cost Savings
Act [Cost Savings Act). That title was
added to the Cost Savings Act by the
Motor Vehicle Theft Law Enforcement
Act of 1984 {Pub, L. 98-547) (Theft
Enforcement Act). Title VI requires the
National Highway Traffic Safety
Administration (NHTSA), by delegation
from the Secretary of Transpaortation, to
promulgate a vehicle theft prevention
standard for the identification of major
parts of new vehicles and of major
replacemen! parts by inscribing or

affixing numbers or symbols to such
parts. Section 602 of the Cost Savings
Act requires thal manufacturers mark
parts on "high theft lines"” only.

The theft data would be used by the
agency in idenlifying one category of
high theft lines subject to the standard
That category includes those existing
lines, i.e., lines introduced before
January 1, 1983, that had a theft rate in
the 1983 and 1984 calendar years
exceeding the median theft rate for all
new passenger motor vehicle thefts in
such 2 year period. Section 803(a){1)(A).
To determine the median theft rate and
the theft rate for each existing passenger
molor vehicle line, section 603(b)(3)
requires the NHTSA to “obtain from the
most reliable source or sources accurate
and timely theft and recovery data and
publish such data for review and
comment.” (Other categaries of high
theft lines will be selected under criteria
and procedures to be established in
separate rulemaking proceedings.)

The agency also plans o use these
data in its 3- and 5-year reports lo
Congress, required by section 614, on
the effectiveness of the standard in
preventing motor vehicle theft.

(b) Sources of Theft Dala

The theft data published in this notice
were obtained from the National Crime
Information Center (NCIC) of the
Federal Bureau of Investigation (FBI)
and from the National Avtomobile Thelt
Bureau (NATB). These data are
published in tables 1 and 2, respectively
These sources were selected by the
agency because they are, as the House
Report relating to Title VI notes, the two
national, comprehensive sources of thefl
data. H. Rep. No. 1087, 88th Cong.. 2d
Sess. at 14 (1984) (hereinafter cited as H
Rep.). This conclusion was further
supported by comments made &t the
December 1984 Public Meeting held by
the agency on Title VL

There are several dilferences between
the NCIC and NATB systems that bear
upon the agency's selection of the
source to be used for implementing the
standard. The NCIC system is a
government system which receives
vehicle theft information from nearly
23,000 police agencies throughoul the
United States. Reporting to the NCIC (s
at the discretion of these state and local
enforcement agencies, The NATB
svstem, conversely, is operated by a
private agency supported by
approximately 800 property-casually
insurance companies. Most of its dato
are obtained from the individual
insurance companies, although two
states presently report thefts to the
NATB. NATB data reflect stolen,
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insured vehicles that are not recovered
within the first 48 hours from the time of
the vehicle theft report.

NHTSA has tentatively chosen to use
the NCIC data to determine the median
theft rate and the theft rates of
individual passenger car lines, for
reasons, set-forth below. The agency
solicits comments on this decision.

In selecting the NCIC data, the agency
look into consideration the expressed
Congressional preference for use of
government data for the purposes of
Title VI, H. Rep. at 15. The agency also
based its selection on two advantages
which the NCIC system has over the
NATB system, The NCIC system
includes self-insured and uninsured
vehicles and does not have the 48 hour
recording delay of the NAIB,

The agency notes that in the House
Report relating to Title VI, Congress as
well as some private parties had
questions concerning the utility, at least
initially, of the NCIC data. Public
comments, particularly the discussion at
the public meeting and with NCIC
officials, have led the agency to
tenfatively conclude that it can
successfully implement and monitor the
:iwn prevention standard using NCIC
tala
{c) Selection of Vehicle Lines

In preparing the figures in this notice
for the theft rates for the various lines,
NHTSA tentatively concluded that it
should classify as a single “line," for the
purposes of the theft prevention
standard, all differently styled vehicles
bearing the same nameplate. Several
tictors support this decision. First,
section 601(2) of the Cost Savings Act
defines “line™ as “a name which a
manufacturer applies to a group of
motor vehicle models of the same make

" (emphasis added). Second, section
603(b)(1) directs the agency to use
figures reported to the Environmental
f‘ml‘mtlz()n Agency (EPA) ta determine
production volumes. These data are not
broken down beyond the nameplate
level. Third, the examples of car lines
provided in the House Report identify
lines by nameplate. H. Rep. at 10. The
agency solicits comments on this
tentative decision regarding
Classification,

The agency identified most of the
vehicle lines by using the model type
‘f"s.‘gn.mnns compiled by EPA in its
78! Fuel Economy Guide listings under
lille V of the Cost Savings Acl. Because
“tall volume manufacturers sometimes
‘lroduce vehicle lines late in the
“endar year and therefore are not
"cluded by EPA in its final Fuel
Economy Guide listings, NHTSA added
models produced by manufacturers and
“slified by EPA for sale after
Pilication of the final Guide to the list

of lines taken by this agency from the
Guide.

Because the definition of “existing
lines" in section 601(3) includes only
lines introduced into commerce before
January 1, 1983, the agency examined
sales data and requested manufacturers
to provide introduction dates to
determine which lines first
manufactured in model year 1983 were
actually introduced prior to January 1,
1983, The agency requests comments on
the accuracy of these determinations.

Reading together sections 601(3) and
603(b)(5), regarding the definition of
“new motor vehicle thefts,” the agency
has determined that Congress intended
the agency to calculate theft rates only
for those existing lines for which there
are two full years of theft data. The list
in this notice is comprised of vehicles
manufactured in both model years 1983
and 1984, with one exception. It also
includes the Chevrolet Corvette even
though that vehicle was not produced as
a model 1983 vehicle. Notwithstanding
the interruption in the sequence of
model year designations, the agency
believes that inclusion of this line is
appropriate since production of the
Corvette continued throughout that
period.

(d) Calculation of Theft Rates

Section 603(b)(1) of the Cost Savings
Act sets forth the equation for
calculation of vehicle theft rates. The
theft rate for each existing vehicle line is
determined by a fraction, whose
numerator is the number of thefts of
model years 1983 and 1984 vehicles of
that line during calendar years 1983 and
1984, and whose denominator is the sum
of the production volumes for that line
in model years 1983 and 1984.

NHTSA applied this formula to each
existing line to tentatively determine
each line's theft rate, The agency then
ranked the lines by such theft rates to
calculate the median theft rate, which
section 603(b)(2) defines as the theft rate
midway between the highest and lowest
theft rates, NHTSA understands
Congress' intent to be that the median
theft rate be the one that divides the
existing lines into two equal groups.
Since there are 130 existing lines, 65
lines would fall above the median rate
and 65 below that rate. Lines with theft
rates exceeding the median rate are
“high theft lines" under section
603(a)(1)(A). The agency will select
these lines for coverage under the theft
prevention standard unless the section
603(a)(3) limitation applies. That section
provides that the total number of
existing lines and of new lines
introduced on or after January 1, 1983

and before the effective date of the
standard may not exceed 14.

NATB provided theft data by make
and model for 1983 and 1984 model and
calendar years. To categorize the NCIC
theft data by make and model, NHTSA
used the Highway Loss Data Institute's
VINDICATOR computer program. This
step was necessary because, although
the NCIC maintains a listing of stolen
vehicle VINs, it does not at this time
comprehensively classify these VINs by
make and model. Further, NHTSA
determined the number of thefts for
small volume manufacturers that are not
included in the VINDICATOR program
by obtaining VIN listings from these
manufacturers and comparing them
through a computer program with the
NCIC list of stolen vehicle VINs,

As mandated by section 603(b)(1), the
agency used vehicle production numbers
that manufacturers submit to EPA for
fuel economy purposes under Title V of
the Cost Savings Act. In some instances,
final, certified EPA production numbers
are not yet available. In such cases, the
agency obtained production figures
through individual manufacturers, where
possible, and through production
estimates from mid-model year
manufacturers' fuel economy reports.
The agency believes the latter figures
are accurate because the reports are
filed very near to the end of the normal
model year. The agency requests
comments on the accuracy of these
figures. The tables express the theft
rates in the form of thefts-per-thousand
vehicles for better clarity.

(e) Theft Rankings

The agency has tentatively ranked all
existing vehicle lines in descending
order by theft rate. Using NCIC data, the
agency derived theft rates for all
existing lines. Because NATB
categorizes “lines” differently than
NCIC and EPA and because NATB does
not have information for many small
volume manufacturers, NHTSA could
not calculate theft rates for some lines
using NATB data. The accompanying
tables indicate this inability to calculate
a theft rate by the designation "N/A" in
the theft rate column for the particular
line.

The agency solicits comments on the
accuracy of the data and the
methodology it used in determining the
ranking of existing passenger motor
vehicle lines.

Authority: Sec. 101, Pub, L. 98-547, 98 Stat.
2754 (15 U.S.C, 2021); delegations of authority
ut 49 CFR 1.50 and 501.8)

Issued on April 29, 1985,

Barry Felrice,

Associate Administrator for Rulemaking.
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TasLE |.—F,B..—Conlinued
| | Thehs (FBI | Production Com-
' ’ 1 (manufacturers) Dened
Bl e B L
Manutachrer Made model (ne) ' ot
1983 | 1984 | yoss 1984 o
1984)
(1000)
#1 Cheystor Corp | Plymouth Turismo 70| 15| 32110 | 49747 26283
2 Vokswagen | Jodtan... .. B| 104 o757 | 34308 | 25417
5 Toyola | Tercd 27 345 | 152620 117114 24895
8 Cheyser Corp | Plymouth Horizon 60| 248 6478 78581 | 246
8 Cheysh Corp { Plymouth Gean Fury ‘ 29 25 ' 7458 | 14524 | 24566
% Cneysier Cop | Dodgo Colt/Colt Vista | 8 96| 01536 | 40983 | 24552
P Nssan | Pulsar { 18 120 54509 36546 24343
#H Nssan { Seotry......- 4 480 | 568 | 230240 | 202624 24211
¥ Gonaral Motors ! Pontiac 2000/ Suntird 134 | 083 | 66126 | 1481722 | 24128
¥ sy | h-Mark 20 1| 8072 4840 24000
N thssan - | 200 Sx £l 122 27573 | 6833 22640
% Ford Mot Co | Lincoin-Maroury Lyt 180 | 157 | 74981 | eas20| 22724
1 Ford Modoe Co | Ford Escont 527 | 915 | 80008 | 34010 22837
M Ferrdel 1 308, . 1 1 512 s 22447
» | Qusntien ... 8 39! 8542 15637 2.1844
4 | Poniac T1000/1000 40 02| 24052 | 35884 21760
» | Chavrolat Catabrity 21 751 | 139629 | 308616 21497
e | Plymouth Colt/Colt Vista 431 93| 27466 | 36322| 2132
» Al I | 4000/ s S 19 54 8350 26618 20877
K0 Morcades-Banz 2400/3000/300C0D/ 30070 66 53| ode0i2| 21552| 20673
W Suanu. - | Subary ASRTey 148 | 247 | 92030 | 101200 | 20442
2 Aant - P Avant .. o 0 8 233 270 1.9881
 Honda .. | Profude { 46| 30| 355388 | 57614 1.9270.
W Ford Motor Co .| Uncoln-Mercury Margurs | 140 154a| sces9| wrsm 19265
% Gerwral Motors .| Buick Skyhawk . ! 103| 258 5055Y ] 13056 18455
W& Gonoral Motors | Buck | 142| 214 osses| sossy| ey
%7 Ford Mater Co. | Ford LTD Crown Victoria | 6| 257 w2877 | 143960 1.7860
w8 Vovo ; | 760 GLE ‘ I 1 2% 8992 | 13427 1.7842
% General Molors —~ | Chevrolet Cavalier 234 | B74 | 202548 | 433969 17407
19 Gonaral Motors. | Oldsmobde Omoga 78 3| a2 2ne 16854
31t -Gonefll SR RIS 2 e Chewolet Citation 136 | 163 | 88400 | 93161 | 16651
112 Gerorad MotO!S...._.. Okamabile Firerza 51| 130 26943 | 73054 1.6455
1t Nssan A | Stanza 85 B4 62150 | <4880 15888
114 Honda | Accord 30| 44y | 221192 | 200737 1.5584
15 Pougeol i Tl ; | 5047508 . g 24| 22! 11560 18846 185119
1% Goneral Motors 4 ¥ | Pontiac Phoanis 31 23] 21869 | 15409 1.4451
17 ronds LIk - o < TR B 205 | 227 142164 | 184639 1.408)
1 AMC/Fenautt .| Fuogo vy 20 8| 18581 8510 14027
: OL/GL . 101 | 134 74571 | 93299 1.4004
. UncolnMorcury Grand Marquis 1909 213 90833 | 139473 13975
S : | Spider 2000 ... 1 2 1073 1093 13850
.| 181/Sportwagon ; E 0 6133 2833 1.0038
- | Comiche.... ... .. 0 0 3] 220 0.0000
'3 Rols-Royce/Bontiey ... ] Siiver Sprit/ Siver Spur/Mulsanne 0 0 245 850 0.0000
125 Rolis-Royce/Bentiay . . | Camargue .. ... : 0 0 n 10 0.0000
1% Pougeot.., " LI i 0 0 217 417 ©.0000
127 Baer GMBM | Butror .. . 0 0 2 64 0.0000
124 Aucea Bl | GRX Aurors ... . ; . 0 0 4 38 | 00000
122 Aston Martin = | Saloon/Vantage/ Volante b YL - 0 0 9 20| 0.0000
0 Tmmes | Classic/ Elogante/ Cabrioket - 0 0| (')J ) 0.0000
':‘mmmwmwmmbwmmm 1963 as ofther 8 modef year 1982 or model yoar 1984 vehicla Soe Notice
' Zememer production numbers are nol avadable at tme of publicaton.
TABLE I, -N.ATB.
| Thetts (NATB) ”;‘mm m
trenctacksers) | bined
Manutacturer Mako model (ine) 3
1963 | 1984 | jomy | 19m4 and
1984)
(1000}
" Aus W Quatro 3 2| 12 522 33| 2506896
 Gereral Motors : | Busch R e S ey B 457 | 480 | 48908 | 56004 87332
1 Gecweal Molors . 2 | Chevrolet Corvetie (19684 onky) . "] 4 (') | 40510 | 83417
§ Geoeenl Motors i Sab | Caciling i bl e 639 | 523 | 660601 | 76858 81113
3 Poesche . ) P : 43 13 £070 5318 | 73175
6 Moy 4 | AX-7 ; 295 | 202| eoraa| 41306 63301
' Genseal Motors x ! Pontias Fesbwd.___.. %8 | 705 | 66339 | 117033 55324
8 General Molors . | Cacline Sevite . J 214 187 | 20753 | 39080 58257
3 General Molors... | Casilac Devile/Broughan (RWD) 896 | 912 | 170038 | 154833 | 5602
7 Goneral Notors . | Oktsmobdle Tonado 248 | 216 | 38400 | 46462 | 54813
L Yoo S i g | Cedca ST/GT/GYS | 556 | S60| 19131 | ense| 53070
1y sl Motors | Buich Elocta - 307 | 282 70021 | 50413 52459
1 General Motor..... | Chaviclet Camaro. LT HR | 8za| 1211 | 143814 | 244192 52449
¢ Genoral Motors - | Pontiec Grand P ... | 43| 299| esea3| 73| s1102
v meral Motors Chaevrolet Monte Carto... 393 | B64 ( 01338 | 131008 | 47597
&y Seearal Mators - Oidsmobie Cutiass Supreme/Crusser (RWD) 1248 | 1729 | 204245 | 344330 | 46619
4 Masutesty . — - { Starion ..., s 3 21 6297 5557 43867
1o eoeal Motons | Odsmobise 96 476 | 2300 | 113200 | 70951 | 42420
o lis330 | 2B0ZX/2002X - 33| 215| ss32| 75374 41614
9 Gaoeral | Buick Rogal ! 763 | 1035 | 220363 | 216864 | 40894
1 Toyota | Crossida . ¢ 144 1621 390151 36426 4.056)
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TABLE L. —N.A.T.B.—Continued
Thefty (NATS) Prodochon o
(marytacturers)
Manutacihuror Make model (ne)
1983 | 1982 1963

2 BMW....... e 3.Senes . 166 184 5505
bl T — ; 7-Senes 27 27 5541
24 Atta Alomeo . Soidor Veloce 2000 6 7 1307
25 Sast — : : 200 85 9e 2273
28 Genorsl Motors g Cadiac Cimarmon,, =i 54 46 19070
0 N ey 6-Senes - A L] L) 2638
28 Ganeral Motors — ; 4 Ofdumobsie Delta 88—Cusiom Cruiser— . 496 506 | 200456
2 BMW.___ u o 5-Senes “ A3 30 15235
2 Nissan .. .. 510/ Muoma " " 139 165 63224
31 Yolkswagen A v Rabbtwr ... . - » 131 240 71523
32 Gensral Motors * : Buck Lesabre g 20 344 ] 139164
33 Ford Motkx Ca Ford WMustang, et 243 251 109377
34 Chryser Cop ... 2 i ! Chrywier E-Class/New Yorker i 20 7 Taee
35 Ao 5000, A - I 718 ™| 6502
36 General Molors Chaviolet impala/Caprice { 45 5081 21322¢
37 Pomsche ... . 9ea e ————————— : o 27 12308
38 Foed Motor Co Lincoln-Mercury Mark. — " i 80 L) 30104
39 Vosswagen Scirocon TN 6 4 6263
40 Ford Motor To 8L T T o ———— A ) “ 30 21832
a1 Mitsobesny Cordia - e -2 4 2! 12250
42 Toyola Starel X it : " s 7634
43 Ford Moter Co . Lincoin-Mercury Continental A fiPaa s i 8 Q2 16485
44 Toyota " =) AT : tiinn| CorollasCorolls Sport = - e MO ) 230 | 138484
45 Jaguwr o i i " xJ sl M=% WS 3 0 6452
45 Geoneral Molors . P W = Pontine Boningville B R—t 121 105 80652
47 Jagusr . . e s = X5 PO S [ 0 1344
48 Mazda.... ... . . 626 - : CESE b 46 131 27406
45 Genoral Molors . . - ; ! Pontac 6000 i —— 66 204 63458
50 Ford Motor Co i ety " Lincoln-Matcury Town Car - 9 101 51662
5Y FodMosrCo. .. , . Ford Exp . - it 4 23} 30] 1240
52 Paugeot.. ; T LM/505 D= 5 i 21 185 11580
53 Volkswagen B > Jetta Somuiibes 3 7 453 Q757
54 Siberu.. . 1 - R Subaru - -4 88 137§ S0
58 Oneywer Cop - Dodge Charger : 4 B3] 41500
58 Ford Mok Co : . Lincoin-Marcury Cougar — 4 55 157 60979
57 Chryster Corp . = s i | Plymounth Honzon i 28] w05} <6478
58 Nosan . N T i | Pulsar — Shli I 51| 64500
59 ChwysierComp .. . = ST “Oooonomn ==t W 8 1402
60 Chrysier Comp ELIBLBE A 3 Dadge 500/ 400 I : TR 0| 5851 )
61 Crwysier Corp : : s i Dodge Colt/Colt Vista — J 3 4aH 538
62 General Motors e = B Chevroiat Chovette g ——f 18 210 150778
63 Ford Motar Co h : ! Ford Thunderbed . — -4 105 163§ 113834
64 Vokswagen . : . Cuantum == -~ =g ? 17 2542
65 MNessan. .. . - . 200 Sx it g 51 a9 7873
86 Chuysier Corp " il R Chrysior Lobason/ Town & Country -4 80 80 70384
67 Made . i - B GI(C . = A il 45 5 50151
88  General Motors " d . Pontiac 11000/ 1000 - - 2 33 24952
&) AMC/Renault # : i Fuego et ol = = |l 8 18581
70 Chrysier Corp = Pymouth Co/Co Viere oo 12 6 7

71 Genoral Motors. . ; Buick Contury : - o9 104§ 118118
72 Fotd Mower Co — ' «f Lncoln-Mercury Lynx - B i M Ta 45 Jau81
73 Honda Accord % an 195 22192
74 Ford Moloe Co Ford Escort 180 341 | 289008
5 A 4000/ Coupe - - 12 7 8350
76 Crvyslor Corp Dodge Azies %0 100 | 1131E2
77 Porsche 28 " - " 4 0 2062
76 MNissan - - d Sortra { w2 186 | 230240
79 ANC/Renauh Algnca/Encore s 165 1 126742
80  Genecal Molors: Pontiac 2000/ Sunbird 40 12 66126
81  Nessan . Stanza 7 S uSa— 42 X 62159
82 Cheynier Corp % - - Cheysiar Fith Avenue/Newport 0 123 83525
83  Monda Prafude 16 53 36388
84 Toyota Tercel 120 72| 15380
85 General Motors - — Owdsmobide Fronza 2 S8 26943
L] Comp 3 Dodge Omm - L 25 52 42620
87 760 GLE 0 15 4992
88 Gonersl Motors - Ponsac Proentx — ! 12 12 21859
89 Chwysier Corp .. Prymouth Rokant - 88| 102 145618
90 Ford Motar Co = - LUncoln-Mercury (Grand Margus 49 92 90063
91 Gonorad Motors Cheveolat Catebeity - 75 198 | 139829
02 Generat Motors Busch Skyhawh 50 L] 5581
93 Genorsd Motors Suweh Skytark 44 L{ 95095
94 Ford Motee Co . . Ford LTD —— o —— ' 108 20 | 144676
85 Ford Motor Co . - Lincoin-Meecury Margues ~ 29 52 55699
96 AMC/Hanaul 2 181/ Sportwagon . s 0 6133
97 Genornl Motons Chevrolot Cavaler —— 109 243 | 202548
88  Ford Motor Co . - Ford LTD Crown Victona - - 56 74 sasTy
99 Genornl Motors - v Okgsmotwie Omega . —— k2 25 277
100 Monda....... - . K Cic . . R s b3 70| 122184
100 Gonersl Molors . - | Chewrolet Crtaton - e - 46 47 86409
102 Chwysier Corp .. - L et - Pymouth Turiamo — L 38 0 22118
108 Masubaty ; - .54 o Trodm i " S on— NA 12 14378
104 Voo - OL/GL ” 3 0 41 45Ty
105 Chvysien Corp - Prymouth Gran Fury - ° 2 7458
b D B e L o " | Cefica = il NA NA 26147
107  Rolbls-Royce/ Bantioy . . i Camargue o ] "
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TaBLE IL—NAT.B.—Continued
Thetts (NATE) Comm. ,
} - S (manutacturors) binod
=4 thelt/
Martaciurer Make mocet (Moe) e
Y5 1 198C [ son3 | 1ome and
1984)
— . (1000
18 Ralis-Royce’Bentey - ‘ 4(4»@. e e g aliaet 0 0 9 220 | 00000
W3 fotsRoyoe/Boctley.... . | Siver Spit/Siver Spur/Mobseees ] 0 245 850 | 00000
10 Pt o b e o=t SO 0 et S LT T e ot =1 WK 0 o7 10531 00000
111 Pougeot > -3 - & 604, R e S LT Tl i 0 0 237 a7 00000
12 Meroedws Benz 2600/3000/ 300COI00TD . d omal mal se012] 21552] 00000
1) MoroRaiiiime. il Al cn e e et | S00S0/BBOBE 0L L it b e i 5 NA NA wers 20003 00000
14 Meccades Bonz.. - ~ === 1 3805 o SRRV NA NA A763 arst 00000
15 Meroedes Borz .- i i | GBOSEL/SOOSEL ., NA NA | 5213 3618 D.0000
£ Morosdes-Sers. | IBOSEC/SO0SEC 3 e NA NA 1910 1625 |  0.0000
T Masoc i = Oupinoporte bt e 4 NA NA 52 200 0 0000
LR VA i = = I e e R Y - 0 0 8072 4540 | 20000
10 Gonersl Motors' Caiac ide NA NA 40 1047 00000
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DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

50CFR Part 216

[Docket No. 50447-5047]

Regulations Governing the Taking and
Importing of Marine Mammals

AGENCY: National Marine Fisheries
Service (NMES), NOAA. Commerce.

ACTION: Proposed rule and request for
tomment.

Summany: NOAA proposes a rule lo
amend the marine mammal regulations
Peilaining 1o U.S, vessels using purse
“ine gear 1o fish for tuna associated
#ith porpoise in the eastern trepical
Pacilic Ocean (ETP) with a certificate of
-i"r!:man under the General Permit of
e American Tunaboat Association.
Under this proposal. several regulations
Joncerning required fishing gear and
{!h!‘nn: praclices will be modified or
Celeted in recognition that they are
Xcessively restrictive or have become
‘nnecessary, The changes will
"'-'-'I'z»lvnu.-nt the rules {see 49 FR 46908)
Tplementing the 1964 Marine Mammal
Prolection Act (MMPA) amendments,
which extended the General Permit-and
Porpoise martality quotas and
*stablished mortality quolas for eastern
“Vinner and coastal spotted dolphin. The
Froposed amendments will provide
exibility for vessel operalors o use

most effectively while continuing to
purse seine for tuna in association with
porpoise.

DATES: Comments on the proposed rule
must be postmarked on or before July 1,
1985, Request for & farmal, on the
record, public hearing on the matter (See
Supplementary Information) must be
sent by certified mail and postmarked
on or before June 3, 1985.

ADDRESS: Comments and request for a
hearing should be addressed to Mr.
Robert B. Brumsted, Acting Director,
Office of Protected Species and Habitat
Conservation, National Marine Fisheries
Service, 3300 Whitehaven Street, NW.,
Washington, D.C. 20235; or Mr. E.C.
Fullerton, Regional Director, Southwest
Region, Nuational Marine Fisheries
Service, 300 S. Ferry St.. Terminal
Island, CA 90731. A Draft Environmental
Impact Statement is also available upon
request.

FOR FURTHER INFORMATION CONTACT:
Mr, Kenneth Hollingshead (Marine
Resource Management Specialist,
NMFS, Washington, D.C.), 202-634-7471;
or Mr. Svein Fougner {Chief, Fisheries
Managemen! and Analysis Branch,
Southwest Region, NMFS, Terminal
Island. CA) 213-548-2518.
SUPPLEMENTARY INFORMATION:

Background

On January 13, 1984, the NMFS
published a notice of inteat to prepare
an Environmental Impact Statement
(EIS) and hold scoping meelings to
develop a regulatory regime for the

beginning in 1986 {49 FR 1778). Scoping
malerials were distributed and scoping
meetings were held in Febroary in San
Diego, California, and Washington, D.C.
The NMFS indicated that the EIS and
regulatory process would include a
review of the status of porpoise stocks;
an evaluation of the effectiveness of
curren! regulations; and an assessment
of the economic conditions in the U.S
tuna industry to determine the economic
and technological feasibility of different
regulatory measures. The new
regulations would succeed the
regulations which were effective
January 1, 1981, and scheduled to expire
December 31, 1985.

In 1984, the Congress passed and the
President signed into law [Pub. L. 98~
364) an act reauthorizing and amending
the MMPA. The amendments—

1. Extend indefinitely, beginning
January 1. 1985, the ATA Ceneral Permit
and porpoise quotas and establish
quotas for eastern spinnerand coastal
spotted dolphin;

2. Establish that the Secretary of
Commerce (Secretary) require that the
government of any nation wishing to
export to the United States yellowfin
tuna taken with purse seines in the ETP,
or products from such tuna, must
provide documentary evidence that the
government of the harvesting nation has
a regulatory program governing the
incidental taking of marine mammals,
that this program is comparable to the
program of the United States and that
the average rate of incidental taking by
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the vessels of the harvesting nation is
comparable to the average of taking of
marine mammals Ly vessels of the
United States; and

3. Require the Secretary to conduct a
scientific research program to monitor
for at leas! five years indices of
abundance and trends in marine
mammal population studies and to take
corrective action as necessary if it is
found that the take under these
amendments is having a significant
adverse effect on a population stock.

The amendments authorize the
Secretary to amend the regulations
concerning fishing gear and practices
and allow administration consistent
with achieving the goals of the MMPA.

The effect of these MMPA
amendments is to narrow the scope of
the rulemaking as originally announced
January 13, 1984. Only the fishing gear
and procedural regulations are being
considered in this rulemaking. The
proposed rule is issued to establish a
flexible framework for vessels to carry
out the safety measures for porpoise
under the overall marine mammal
regulatory program. Limits on total
mortality and population stock mortality
will be the ultimate control. Mortality
rates per set and per ton of yellowfin
tuna will be primary measures of the
resulls of the program. The NMFS will
continue to place observers on a sample
of U.S. vessels' trips to observe fishing
practices and monitor mortality. A
cooperative observer program will be
carried out by the Inter-American
Tropical Tuna Commission (IATTC),
The Expert Skippers Panel is expected
to continue its current program
activities. The Panel meets with
operators of vessels which have had
sets with unusually high mortality levels
to determine the possible causes of, and
responses to, conditions causing such
problems. The resulls are disseminated
to other skippers so such problems can
be avoided in the future. The NMFS will
continue to cooperate with the IATTC
and Porpoise Rescue Foundation (PRF)
ta determing the effectiveness of
alternative lighting systems in reducing
mortality from sundown sels and assess
the need for subsequent amendments to
gear or procedural regulations after two
years of additional experience.

The proposed rule eliminates many of
the procedural requirements in the
current regulations. The NMFS will
prepare and distribute to the industry
and interested members of the public 4
sel of guidelines to substitute for the
deleted procedural requirements. The
guidelines will describe the types of
procedures for porpoise rescue which
have been most effective in responding
1o different problems such as adverse

wind and sea conditions. The guidelines
will provide practical and useful
information on porpoise rescue and will
allow a vessel operator to use the
combination of gear and techniques best
suited to that vessel to maximize
porpoise release. Most if not all U.S.
purse seine vessels already have and
use the gear and procedures which will
be required by these proposed
regulations, and the requirement to use
the backdown procedure will be
retained.

Proposed Action

The proposed action is to amend the
curren! gear and procedural regulations
to provide greater flexibility in the
application of porpoise saving gear and
techniques by operators and crews on
U.S. vessels purse seining for tuna in
association with porpoise in the ETP.

Most gear requirements would be
retained under the proposed action.
Those gear and procedural requirements
that have been found to be unworkable,
unnecessary, or too inflexible would be
amended or deleted. The amendments
would allow vessel operators to make
on-the-spot adjustments in fighing
practices to protect porpoise. with
emphasis on the results rather than
procedural requirements. The level of
porpoise mortality is limited by the
quotas established by the 1984
amendments to the MMPA [see 48 FR
46908). The regulatory amendments are
not expected lo affect significantly the
level of mortality from purse seining in
the ETP. The specific amendments
proposed are as follows (see Table 1 for
a summary of the regulatory changes):

4. The two speedboat limit for
uncertificated vessels is maintained, but
a provision is introduced to limit its
application to trips involving the
General Permit area. A waiver system is
established to allow vessel operators or
owners lo oblain a waiver from the
prohibition in order to transit the area
with more than two speedboats.

b. The requirement for tuna vessel
operators to complete a daily marine
mammal log would be dropped because
these data are not being used. Observer
and research data will be sufficient for
NMES purposes.

c. Technical modifications to the
requirements for porpoise safety panels
are proposed so that small mesh
webbing will cover the same proportion
of the perimeter of the backdown
channel regardless of the depth of the
net.

d. Vessel operators would have the
option to use either a “supper apron™ or
a fine mesh net to minimize porpoise
mortality because both systems have
been demonstrated to be effective. The

skill of the skipper and crew in using
porpoise safely gear and procedures is
the critica! element in preventing
mortality.

. Requirements for placing
bunchlines at specific locations would
be deleted because the specification
sometimes causes problems rather than
preventing them,

f. Requirements for each vessel to
have a rubber raft and at least two
facemasks and snorkels would be
modified to allow non-rubber rafts and
viewboxes because these would be
equally effective for the purpose of
locating and rescuing porpoise in a
seine,

g8 A prohibition of sundown sets
would be deleted and that section of the
regulations reserved pending the results
of an ongoing experiment designed to
test the effectiveness of a new lighting
system in reducing mortality from
sundown sets. A sundown set
prohibition under current conditions
would be economically impracticable
and would impose very high costs on the
U.S. tuna fleet. Preliminary data
collected by NMFS and IATTC
observers indicate that alternate lighting
systems being tested by the IATTC und
the PRF ure effective in reducing rates of
mortality in sundown sets. The NMFS
will assess their effectiveness after two
more years of lesting and will consider
the need for new gear or procedural
regulations at that time, based on the
results of ongoing experiments and on
performance by industry in reducing
mortality rates in sundown sets.

h. Several procedural requirements
specifying how and where to use
speedboats, hand rescue techniques
rubber rafts, and facemasks and
snorkels would be deleted. A set of
guidelines would be issued to vessel
operators and owners describing gear
and techniques which have been most
successful in different ocean and
weather conditions. The ultimate
performance measure will be porpoise
mortality for the fleet.

i. A prohibition on bringing live
porpoise on board the vesse! during
retrieval of the bow oriza would be
added to the prohibition on brailing live
animals to prevent incidental mortality
or injury from this practice. The ortza i
a section of the net assembly, and on
sets in which a small amount of tuna is
caught, the ortza is sometimes brough!
onto the vessel with fish in it.

j- Requirements pertaining to
certificates of inclusion, notification of
departure, inspections and trial sets, and
use of lights would be maintained bu!
with technical amendments to provide
some flexibility to address special
circumstances in their application.
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TABLE 1. —SUMMARY OF REGULATORY CHANGES

ftem Casrant ,T Proposed
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Reguired Statements

Section 103(d) of the MMPA requires
ihat, concurrent with proposed
regulations for taking, there be
peblished (a) a statement of the existing
ieve!s of the species and population
socks at of the marine mammals
concerned; (B) & statement of the
spected impact of the proposed
regulations on the optimum sustainable
Population (OSP) of such species or
population stocks; (c) a statement
describing the evidence before the
agency on which the proposed
regulations are based; and (d) any
studies may by or for the agency and
iy recommendations made by or for
the agency or the Marine Mammal
Commission which relate to the
sstablishment of such regulations. The
mquired statements follow.

{a) Estimated Existing Population
Levels

The NMFS rulemaking in 1980
included an estimate of existing
population levels and replacement
yields in 1879 and a projection of the
status of those populations in 1985
relative to pre-exploitation stock size
(i.e., estimated carrying capacity). The
projection incorporation and assumption
that actual mortality would equal the
U.S. mortality quota levels set for 1981-
85 plus an equal amount by non-U.S.
vessels in the 1981-85 period.

In July 1984, a Federal appeals court
held in ATA v. Baldrige (738 F.2d 1013)
that the NMFS had erred in its
determination of the status of
populations. The NMFS has reviewed
the estimates of status under the
directive of the court for three principal

target populations: Coastal spotted,
northern offshore spotted, eastern
spinner. Only these populations were
reviewed; all other populations were
concluded to be within their respective
OSP ranges. Based on the numbers that
NMFS was directed to use by the court
in ATA v. Baldrige. all populations on
Table 2 are within the OSP range in
1985. Table 2 presents the 1979
estimates for all populations and the
adjusted estimates for these three
stocks. Table 2 also presents projected
1990 status of populations incorporating
actual 1979-84 mortality by species and
assuming that annual U.S. 1985-80
mortality will be 20,500 animals in the
same species proportions as 1979-84
mortality, with an equal level and
distribution of mortality attributable to
non-U.S. fishing on porpoise.

TABLE 2 —ESTIMATED CURRENT AND FUTURE POPULATION LEVELS -

Estratec 1970 Adiusted 1979 | Aduvied | Projected
Spacies/stock inanagement unit 1979 Statmt popitaion’ .::::' iﬂo'
|

Spotted dolphin. ]
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Southern olishore.._. e 700 85 % m— el 5
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Notthen wiitetally .  —— 486,600 .73‘ LTI T St Fis)
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QUESHON aboul status of poputabon, other
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(b) Estimated Impact on OSP

OSP of the species and stocks
involved is defined as a population
which falls in a range from the
population level which is the largest
supportable within the ecosystem, (o the
population that results in maximum net
productivity (see 41 FR 55536, December
21, 1976}, Maximum net productivity is
the greatest net annual increment in the
population due to reproduction and
growth less losses due to natural
mortality. Maximum net productivity is
interpreted as being the lower limit of
the range of OSP. The lower bound of
OSP has been determined to be in the
range of 50 percent to 70 percent of
initial unexploited populations. If &
population is below the mid-point of this
range, i.e., B0 percent, it is considered to
be deplated by NOAA.

As indicated in Table 2, the NMFS
projects that every population will be
within its OSP range in 1990 even if the
estimated total annual mortality of each
population occurs each year in the 1985
90 period. The NMFS expects that actual
mortalily in that period will be less than
the estimated levels and that the
projected slatus is a conservative
estimate of the 1990 status (see Section
V.B., Draft Environmental Impact
Statement).

(¢) and (d) Evidence ond Studies

Available information upon which the
previous rulemaking was based was
described and listed in some detail in
the proposed rules published February
15, 1980 (45 FR 10552). While there have
been no new reports on the status of
populations, there is a substantial body
of information concerning the fishery,
including the large amount of data
collected by observers placed by NMFS
and the Inter-American Tropical Tuna
Commission and data and analyses
compiled by the Porpoise Rescue
Foundation. The following reports and
documents in addition to the sources
cited in 1980 contain the evidence on
which the current proposal is based:

Bratten, D.. 1983. Reducing Dolphin Mortality
Incidental to Purse Seiniog for Tuna in the
Eastern Tropical Pacific Ocean. A review
of the Tuna-Dolphin Fishing Gear Program
of the IATTC. International Whaling
Commission, Cambridge, England.

Coe, | M., 1976, The Effectiveness of the
Porpoise Apron in Improving the Backdown
Procedure. Southwest Fisheries Center, La
jalla, CA (SWFC AR No, L}-76-38).

. D.B. Holts, and R.W. Butler, 1984,

Guidelines for the Reducing Porpoise

Mortality in Tuna Purse Seining. Nutional

Marine Fisherics Service, NOAA Technicul

Report NMFS 13,

and G. Sousa, 1972. Removing
Porpoise from a Tuna Purse Seine. Murine
Fisheries Rovigw, Nov.-Dec. 1972 pp. 15~
19,

and P.J, Vergne, 1977, Modified Tuna

Purse Seine Net Achiove Record Low

Porpoise Kill Rate. Marine Fishorfes

Review, 39:6 [1-4).

, 1977, Modified Tuna Purse Seine Net

Achieves Record Low Porpoise Kill Rate.

Marine Fisheries Review, Paper 1251,

. M/V Elizabeth C.J. Cruise Report
(Gear Research), Oct. 1976,

Departmen! of Commerce, 1984, Fisheries of
the United States, 1983, Current Fishery
Statistics No, 8320, Washington, D.C.

Everett, L.T. et al., 1976. The Use of
Speedboats in Reducing Incidental
Porpoise Mortality in Tuna Purse Seining.
Southwest Fisheries Center, La Jolla, CA
(SWFC AR No. L}-76-35).

, M. Coe, and |.E. Powers, 1978,
Porpoise /Tuna Interaction—Technology
Based Problems and Solutions. Southwest
Fisheries Center, La Jolla, CA (SWFC.AR
No. Lj-76-33).

Fabrick & Faverty, 1974. Analysis of Porpoise
Kill Data, Contract Report. Science
Application In¢., San Diego, CA.

Food and Agriculture Organization of the
United States, 1984, Yearbook of Fishery
Statistics. 1882, United Nations, Rome.
Italy.

Hill, G.D., Jr., 1978, Saving the Porpoise.
NOAA Magazine.

Inter-American Tropical Tuns Commission,
1983. Annual Report of the Inter-American
Tropical Tuna Commission. La Jolla, CA.

, 18844. Tuna-Dolphin Investigation,

Background Paper No, 6. October 1984, La

Jolln, CA.

» 1984b, Annual Report of the Inter-

American Tropical Tuna Commission. La

Jolla, CA.

, 1884¢. Quarterly Report, Fourth
Quarter, 1984. La lolla, CA.

Koplin, S.J.. and SM. Merrick, [r., 1983. 1083
U.S. Tuna Trade Summary. Southwest
Region, Terminal Island, CA [SWR AR No.
84-1).

Lo, N.C,, |.E. Powers, B.E. Whalen, 1850,
Estimating and Monitoring Incidental
Marine Mammal Mortality in the Eastern
Tropical Pacific Purse Seine Fishery.
Southwest Fisheries Center, La Jolla, CA
(SWFC AR No. L}-80-unpublished).

McNeely, RL. and D.B. Holts, 1974. Cruise
Report, South Pacific. Oct. 1974,

NMFS, 1972. Report of the NOAA Tuna/
Porpoise Review Committee, Southwest
Fisheries Center, Lu Jollu. CA [SWFC AR
No. Lj~74-40),

NMFS, 1980, Final Environmental Impact
Statement for Incidental Taking of Marine
Mammals in the Tuna Fishery in the
Eastern Tropical Pacific Ocean. NMFS,
NOAA, Department of Commerce,
November,

Powers, L.E,, N.C, Lo, and B.E. Whalen, 1979,
A Statistical Analysis on Effectivenuss of
Porpoise Rescue Procedures in Reducing
Incidental Mortality. National Marine
Fisheries Service, Southwest Fisheries
Center, La Jolla, CA (SWFC AR No. L}-76).

Twohig, D,, 1874, Cruise Report, JAM.
Martinae, Oct. 1974,

United States Tuna Foundation, et of., 1684
“Petition for Relief from Imports of Tuna
Prepared or Preserved in Any Manner, in
Airtight Containers (Canned Tuna) unde:
Section 201 of the Trade Act of 1974."

Hearing

In accordance with section 103(d).
these regulations must be made on the
record after opportunity for an agency
hearing. If a request for a hearing is
made in a timely manner [see DATES | .
hearing will be held later this year in
California. A separate Federal Register
notice will be published regarding time,
date, and location of the hearing, and
notification by persons interested in
participating in this hearing.

Classification

The NMFS has determined that this
action is @ major Federal action under
the National Environmental Policy Act
of 1969 due to the overall public interest
associated with the tuna fishery
interaction with porpoise. A draft
Environmental Impact Statement (DE!S)
has been prépared and distributed for
public review and comment.

This rule is an administrative action
being developed on the record under the
Administrative Procedure Act (5 US.C
556 and 557) and, as such, is exemp!
from Execulive Order 12201.

The proposed rule would eliminate &
collection of information requirement
that was previously authorized under
the Paperwork Reduction Act. Any
comments on this measure should be
directed to the Qffice of Information and
Regulatory Affairs, Office of
Management and Budget, Washington
D.C.

The General Counsel of the
Department of Commerce has certified
to the Small Business Administration
that the proposed action will not have &
significant effect on a substantial
number of small entities.

The Assistant Administrator has
determined that the proposed action
does not directly affect the coastal zone
of a State with an approved coastal
zone management act program.

List of Subjects in 50 CFR Part 216

Administrative practice and
procedures, Imports, Indians, Marine
Mammals, Penalties, Reporting and
recordkeeping requirements,
Transportation,
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Dated: April 19, 1985,
Anthony J. Calio,
Deputy Administrator, NOAA.

PART 216—{AMENDED]

For the reasons se! out in the
preamble, 50 CFR Part 216 is amended
35 follows:

1. The authority citation for Part 216
continues to read as follows:

Authorily.—16 U.S.C. 1361 ef seq., unless
otherwise stated.

2 In § 216.24, paragraph (d)(2)(ii)(C) is
removed and paragraph (d){2)(ii)(D) is
redesignated as (d)(2){ii)(C); paragraph
(d)(2)(ii)(C) is removed and paragraph
{d)(2)(ini)(D) is redesignated as
(d)(2)(1ii)(C): paragraph (d)(2)(iv)(C), (D),
[H), and (L) are removed and
paragraphs (d)(2)(iv)(E), (F). (G). (1). (J).
(X}, and (M) are redesignated as
(d)(2)(iv)(C), (D), (E), (F), (G), (H), and
{I). respectively; paragraphs (d)(2)(vii)
(A}, (C). (E), and (F) are removed and
paragraphs (d)(2)(iii) (B), (D), (G), and
(H), are redesignated as (d)(2)(vii)(A),
(B), (C), and (D) respectively; paragraphs
{#)(2), (d)(2)(ii}(A), (d)(2)(iv) introductory
text, (d)(2){iv)(A) and (B), newly
redesignated paragraph (d)(2)(iv)(H),
{d)(2){v)(C), and newly redesignated
paragraphs (d)(2)(vii)(C) and (D) are
revised; and new paragraphs (a)(3) and
(dill[zlfvii)(E) are added to read as

OlUOwWS:

§216.24 Taking and related acts
Incidential to commercial fishing
operations.

()t

(2) A vessel on a commercial fishing
Ip involving the utilization of purse
senes to capture yellowfin tuna which
5ol operating under a catetgory two

eneral permit and certificates of
Inclusion, and which during any part of
s fishing trip is in the Pacific Ocean
#rea described in the General Permit for
gear calegory two operations, must not
tairy more than two speedboats.

(3] Upon written request in advance of
tolering the General Permit area, the
limitation in paragraph (a)(2) of this
s¢clion may be waived by the Regional
Director of the Southwest Region for the
Purpose of allowing transit through the

eneral Permit area. The waiver will
Provide in writing the terms and

onditions under which the vessel must

Perate in order to transit the area with

ore than two speedboats.
(d)* ¢ s
2) oS8

[ii) « « »
[A) Marine mammals incidentally

zken must be immediately returned to
®environment where captured

without further injury. The operators of
purse seine vessels must take every
precaution to refrain from causing or
permitting incidental mortality or
serious injury of marine mammals,
Marine mammals must not be brailed or
hoisted onto the deck during ortza
retrieval,

(iv) A vessel having a vessel
certificate issued under paragraph (a)(1)
of this section may not engage in fishing
operations for which a general permit is
required unless it is equipped with a
porpoise safety panel in its purse seine,
and has and uses the other required
gear, equipment, and procedures.

(A) Class I and Il Vessels: For Class 1
purse seiners (400 short tons carrying
capacity or less) and for Class Il purse
seiners (greater than 400 short tons
carrying capacity, built before 1961), the
propoise safety panel must be a
minimum of 100 fathoms in length (as
measured before installation), except
that the minimum length of the panel in
nets deeper than 10 strips must be
determined at a ratio of 10 fathoms in
length for each strip that the net is deep.
It must be installed so as to protect the
perimeter of the backdown area. The
perimeter of the backdown area is the
length of the corkline which begins at
the outboard end of the last bow bunch
pulled and continues to at least two-
thirds the distances from the backdown
channel apex to the stern tiedown peint.
The porpoise safety panel must consist
of small mesh webbing not to exceed
1%" stretch mesh, extending from the
corkline downward to a minimum depth
equivalent to one strip of 100 meshes of
4%" stretch mesh webbing. In addition,
at least a 20 fathom length of corkline
must be free from bunchlines at the apex
of the backdown channel.

(B) Class 11l Vessels: For Class 111
purse seiners (greater than 400 short
tons carrying capacity, built after 1960},
the porposie safety panel must be a
minimum of 180 fathoms in length (as
measured before installation). It must be
installed so as to protect the perimeter
of the backdown area. The perimeter of
the backdown area is the length of
corkline which begins at the outbound
end of the last bowbunch pulled and
continues to at least two-thirds the
distance from the backdown channel
apex to the stern tiedown point. The
porpoise safety panel must consist of
small mesh webbing not to exceed 1%"
stretch mesh extending downward from
the corkline and, if present, the base of
the porpoise apron to a minimum depth
equivalent to two strips of 100 meshes of
4%" stretch mesh webbing. In addition.
at least a 20 fathom length of corkline

must be free from bunchlines at the apex
of the backdown channel.

(H) Facemask and snorkel, or
viewbox: At least two facemasks and
snorkels, or viewboxes, must be carried
on all certificated vessels.

(v)

{C) Upon failure to pass an inspection
or reinspection, a vessel having a vessel
cerlificate of inclusion issued under
paragraph (c)(1) of this section may not
engage in fishing operations for which a
general permit is required until the
deficiencies in gear or equipment are
corrected as required by an authorized
National Marine Fisheries Service
inspector,

(vii’ - . -

(C) Prohibited setting at sundown:
[Reserved]

(D) If the backdown maneuver or
other release procedures continue past
one-half hour after sunset, lights must be
used to allow full observation of
completion of the set. The light(s) used
must provide sufficient light to observe
that procedures for porpoise release are
carried out and to monitor incidental
mortality.

(E) Porpoise Safety Panel: During
backdown, the porpoise safety panel
must be positioned so that it protects the
perimeter of the backdown area. The
perimeter of the backdown area is the
length of corkline which begins at the
outboard end of the last bowbunch
pulled and continues to at least two-
thirds the distance from the backdown
channel apex to the stern tiedown point.
Any super apron must be positioned at
the apex of the backdown channel.

§216.24 [Amended]

3. In addition to the amendments set
forth above, remove the phrase “five (5)
days" from the paragraph (c){1); remove
the phrase "at least [sic] ten (10) days”
from paragraph (d)(2)(iii)(A)(3). and
remove the word “rubber” from newly
redesignated paragraph (d)(2)(iv)(C)-

[FR Doc. 85-10651 Filed 5-1-85; 8:45 am)
BILLING CODE 3510-22-M

50 CFR Part 630

Atlantic Swordfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA Commerce.
ACTION: Notice of availability of a
fishery management plan and request
for comments.
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SUMMARY: NOAA issues this notice that
the South Atlantic, New England, Mid-
Atlantic. Gulf of Mexico, and Caribbean
Fishery Management Councils
(Councils) have submitted the Fishery
Management Plan for the Atlantic
Swordfish Fishery for Secretarial review
and are requesting comments from the
public. Copies of the plan may be
cbtained from the addresses below.
DATE: Comments on the plan should be
submitted on or before July 12, 1985.
ADDRESSES: All comments should be
sent to Jack T. Brawner, Regiona!
Director, National Marine Fisheries
Service, Southeast Region, 9450 Koger
Boulevard, St. Petersburg, Florida 33702
Clearly mark, “Comments on Atlantic
Swordfish Plan”, on the envelope.
Copies of the plan are availngle upon
request from the:
South Atlantic Fishery Management

Council, Southpark Building, Suite 306,

1 Southpark Circle, Charleston, South
Carolina 29407-4699;

New England Fishery Management
Council, Suntaug Office Park, 5

Broadway (Route 1), Saugus,
Massachusetts 01906;

Mid-Atlantic Fishery Management
Council, Federal Building, Room 2115,
North and New Streets, Dover,
Delaware 19901;

Gulf of Mexico Fishery Management
Council, Lincoln Center, Suite 881,
5401 W. Kennedy Boulevard, Tampa,
Florida 33609; and

Caribbean Fishery Management
Council, Suite 1108, Banco de Ponce

Building, Hato Rey, Puerto Rico 00918,

FOR FURTHER INFORMATION CONTACT:
Rodney C. Dalton [Regional Plan
Coordinator), 813-893-3722.
SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Acl, as amended, (16
U.S.C. 1801 et seq.) requires thal each
regional fishery management council
submit any fishery management plan it
prepares to the Secretary of Commerce
(Secretary) for review and approval or
disapproval, This act also requires that
the Secretary, upon receiving the plan,
must immediately publish a notice that

the plan is available for public review
and comment. The Secretary will
consider the public comments in
determining whether to approve the
plan.

This plan proposes measures for
managing foreign fisheries that have an
incidental catch of swordfish and
domestic commercial and recreations!
fisheries for swordfish in the Atlantic,
Gulf of Mexico, and Caribbean. On
March 4, 1983, the Environmental
Protection Agency published a notice of
availability of a drafl environmenlal
impact statement for this plan (48 FR
8365).

Regulations proposed by the Councils
and based on this plan are gcheduled to
be published within 30 days.

(16 US.C. 1801 &f s2q.)
Dated: April 29, 1985,
Richard B. Roe,

Director, Office of Protected Species,
National Marine Fisheries Service.

[FR Doc. 85-10666 Filed 4-20-85; 3.03 pm|
BILLING CODE 2510-22-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
pbiic. Notices of heanngs and
mestigations, committee meetings, agency
decisons and rulings, delegations of
authonty, filing of petitions and

appications and agency statements of
wganzation and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE
Forest Service

Peppermint Mountain Resort, Draft
Environmental Impact Statement,
Supplement; Sequoia National Forest
Tulare County, CA

Availability of Supplement to
Peppermint Mountain Resort Draft
Environmental Impact Statement

The Department of Agriculture, U.S.
fores! Service, Sequoia National Forest,
ennounces publication of a Supplement
o the Peppermint Mountain Resort Draft
Environmental Impact Statement. This
Supplement focuses specifically on the
resort’s potential indirect effect on the
survivability of the California condor

(Gymnogyps californianus). The

enalysis concludes that the project is

veutral with respect to the condor.
Starting on this date there will be 45 a

tay public review period for this

Supplement, All interested parties are

Facouraged to read it and submit written

omments to: James A. Crates, Fores!
Supervisor, 800 West Grand Avenue,
Porterville, CA 93257.
These comments will be addressed in
V2 Final Environmental Impact
Stitement.
For further information contact Julie
:\:n.-:‘ Project Coordinator, at the above
tdress or by telephone at 208-784—-
ox)
knes A. Crates,
st Supervisor.
FR Doc. 85-10705 Filed 5-1-85; 8:45 am]
UNG CODE 3410-11-M

Nlermountain Region; Caribou
Wonal Forest Grazing Advisory
o2rd Committee; Meeting

Ihe Caribou National Forest Grazing
dvisory Board Committee will at 10:00
) June 5, 1985, at the Grandine Guard
“hon, on the Curlew National

"isslands west of Malad.

The purpose of this meeting is to
secure recommendations for use of the
range betterment funds, grazing
allotment plans, application of
vegetative treatments, construction of
range improvements, noxious weed
treatment and Grazing Agreement
management.

The meeting is open to the public.
Persons desiring to make the field trip
should furnish their own transportation
and lunch. During the last stop of the
day, there will be a short meeting to
finalize recommendations and to receive
oral stutements and answer any
questions from the public. Written
statements may be filed at any time for
the Board's consideration.

The meeting will terminate at the
Grandine Guard Station about 4:00 p.m.

Summary minutes of the tour, meeting,
and board recommendations will be
maintained in the Forest Supervisor's
office in Pocatello and will be available
for public inspection within 30 days
following the meeting.

Dated: April 25, 1985.
Frank G, Beitia,
Acting Forest Supervisor,
[FR Doc. 85-10704 Filed 5-1-85; 8:45 am)
BILLING CODE 3410-11-M

Soil Conservation Service

Houtz and Outlet Sub-Watersheds,
Rock Creek Watershed, ID; Finding of
No Significant Impact.

AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice.

FOR FURTHER INFORMATION CONTACT:
Stanley N. Hobson, State
Conservationist, Soil Conservation
Service, 304 North 8th Street, Rm. 345,
Boise, Idaho 83702, telephone (208) 334-
1601.

Notice: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1989; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Houtz and Qutlet Sub-watersheds, Rock
Creek Watershed, Power County, Idaho.

Federal Register
Vol. 50, No. 85

Thursday, May 2, 1985

The environmental assessment of this
federally assisted action indicates that
the measure will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Stanley N. Hobson, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The project concerns a plan for land
treatment to reduce sediment damage, 1o
improve water quality, to protect the
quality of the land resource and to
maintain or increase agricultural
production. The planned works of
improvement include conservation
practices such as conservation tillage
systems, no-till systems, permanent
vegetation, and terraces.

The Notice of Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Stanley N.
Hobson. The FONSI has been sent to
various Federal, State and local
agencies, and interested parties. A
limited number of copies of the FONSI
are available to fill single copy requests
at the address on the previous page.

Implementation of the proposal will
not be initiated until 30 days after the
date of this publication in the Federal
Register.

(Catalog of Federal Domestic Assistance
Program No. 10.904, Watershed Protection
and Flood Prevention Program. Office of
Management and Budge! Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Dated: March 23, 1985,

James N. Habiger,

Acting State Conservationist.

[FR Dog, 85-10689 Filed 5-1-85; 8:45 am)
BILLING CODE 3410-15-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Mammals; Issuance of Permit;
Triple Five Corporation LTD.

On March 8, 1985, notice was
published in the Federal Register (50 FR
9482) that an application had been filed
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by the Triple Five Corporation LTD.,
Suite 900, Capital Place, 9707 110th
Street, Edmonton, Alberta, Canada
T5K2L9, for a permit to take marine
mammals for the purpose of public
display.

Notice is hereby given that on April
24. 1985 as authorized by the provisions
of the Marine Mammal Protection Act of
1972 (16 U.5.C. 1361-1407), the National
Marine Fisheries Service issued a Permit
for the above taking, subject 1o certain
conditions set forth therein.

The Permit is available for review by
interested persons in the following
offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service,
3300 Whitchaven Street, NW.,
Washington. D.C;

Regional Director, National Marine
Fisheries Service, Southeast Region,
9450 Koger Boulevard, Duval Building,
St. Petersburg, Florida 33702.

Dated: April 24, 1885,

Richard B. Roe,

Director of Protected Species and Habitot

Conservation.

|FR Doc. 85-10618 Filed 5-1-85: 8:45 am]

BILLING CODE 3510-22-M

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce,

The Pacific Fishery Management
Council's Scienlific and Statistical
Committee and Groundfish Management
Team will meet jointly at the Portland
Moltor Holtel, 1414 SW. Sixth Avenue,
Portland, OR, May 14-15, 1985, to
discuss procedures and coordination of
groundfish issues including: Integration
of economic and social aspect into
management measures, status, and
practicalities of limited entry; long- and
short-term research needs; management
implications of subsuming numerical
optimum yield species into the non-
economic species complex. and other
matters of mutual concern. For further
information, contact Mr. Joseph
Greenley, Executive Director, Pacific
Fishery Management Council, 526 SW.
Mill Street, Portland, OR; telephone:
(503) 221-6352.

Dated: April 26, 1985,
Richard B. Roe,

Director. Office of Protocted Species and
Habitat Conservation.

[FR Doc, 85-10653 Filed 5-1-85; 8:45 am)
BILLING CODE 3510-22-M

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA. Commerce.

The Western Pacific Fishery
Management Council’s Crustaceans Plan
Development Team (PDT) will convene
a public meeting, April 26, 1985, at the
Council’s office, 1164 Bishop Street,
Room 1405, Honoluly, HI, to discuss the
draft Deepsea Shrimp Fishery
Management Plan (EMP). The Council's
Bottomfish Plan PDT will meet May 1,
1985, al the same location to discuss the
draft Bottomfish EMP.

The Council also has changed the
agenda for its public meeting (50 FR
16333, April 25, 1985) in Saipan and
Guam to include a closed session to
discuss personnel and other appropriate
malters. The closed session will be held
May, 1985 at the Hyatt Regency Saipan,
CNML.

For further information on the above
meetings, contact Kitty Simonds,
Executive Director, Western Pacific
Fishery Management Council, 1164
Bishop St., Room 1405, Honolulu, HI
96813; telephone: (808) 523-1368 or FTS
(808) 546-8923.

Dated: April 26, 1985,

Richard B. Roe,

Director of Protected Species and Habitat
Conservation.

[FR Doc. 85-10652 Filed 5-1-85; 8:45 am)
BILLING CODE 3510-22-M

Patent and Trademark Office

Interim Protection for Mask Works of
Swedish Nationals Domiciliaries and
Sovereign Authorities

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Notice of initiation of
proceeding.

SUMMARY: The Secretary of Commerce
has delegated the authority under
section 914 of 17 U.S.C. to make findings
and issue orders for interim protection
of mask works to the Assistant
Secretary and Commissioner of Patents
and Trademarks by Amendment 1 to
Department Organization Order 10-14.
Guidelines for the submission of
petitions for the issuance of interim
orders were published on November 7,
1984, in the Federal Register, 49 FR
44517-44519 and on November 13, 1984,
in the Official Gazette, 1048 O.C. 30,

On April 25, 1985, the Federation of
Swedish Industries submitted a request
for the issuance of an interim order

complying with the aforementioned
guidelines. Consequently, in accordance
with paragraph F of the guidelines, this
notice announces the initiation of a
proceeding with respect o Sweden for
consideration of the issuance of an
interim order.

In the interests of time and because of
the rapidly approaching July 1, 1985,
registration cut-off date for chips first
commercially exploited on or after July
1, 1983, & date is being set both for the
submission of comments in accordance
with paragraph F(a), and a hearing date
with respect 1o paragraph F(b) of the
guidelines.

DATES: Comments must be submitted on
or before May 22, 1985, and a public
hearing will be held May 29, 1985, al 9.0
a.m.; requests to presen! oral testimony
should be received on or before May 22
1985.

ADDRESS: Address written comments o
Commissioner of Patents and
Trademarks, Attention Assistant
Commissioner for External Affairs, Box
4, Washington, D.C. 20231.

The hearing will be held in the
Commissioner's Conference Room, 11th
Floor, Crystal Plaza Building 3, Room
11-C~10, 2021 Jefferson Davis Highway,
Arlington, Virginia. Written comments
and a transcript of the public hearing
will be available for public insepction in
Room 11C28 Crystal Plaza 3, 2021
Jefferson Davis Highway, Arlington,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Mighael K. Kirk, Assistant
Commissioner for External Affairs, by
telephone at (703) 557-3065 or by mail
marked to his attention and addressed
to Commissioner of Patents and
Trademarks, Box 4, Washington, D.C.
20231,

SUPPLEMENTARY INFORMATION: Chapler
9 of 17 U.S.C. establishes an entirely
new form of intellectual property
protection for mask works that are fixed
in semiconductor chip products. Mask
works are defiend in 17 U.S.C. 801(a](2!
as:

"a series of related images, however, fixed
or encoded

(A) having or representing the
predetermined, three-dimensional pattern of
metallic, insulating or semiconductor materis!
present or removed from the layers of s
semiconductor chip product; and

(B) in which series the relation of the
images to one another is that each image has
the pattern of the surface of one form of the
semiconductor chip product.

Chapter 9 further provides for a 10
year term of protection for original mas®
works measured from their date of
registration in the U.S. Copyright Office.
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ot their first commercial exploitation
enywhere in the world. Mask works
must be registered within 2 years of
heir first commercial exploitation to
maintain this protection. Section
213{d)(1) provides thal mask works firs!
vommercially exploited on or after July
1.1983, are eligible for protection
provided thal they are registered in the
U.S. Copyright Office before July 1, 1985.
Foreign mask works are eligible for
protection under this Chapter under
basic criteria set out in section 902; first,
that the owner of the mask works is a
national, domiciliary, or sovereign
authority of a foreign nation that is a
party to a treaty providing for the
protection of the mask works to which
the United States is also a party, or a
slateless person wherever domiciled:
second that the mask work is first
commercially exploited in the United
States; or that the mask work comes
within the scope of a Presidential
proclamation. Section 902(a)(2) provides
that the President may issue such a
proclamation upon a finding that:

a foreign nation oxtends to mask works of
owners who are nationals or domiciliaries of
Ihe United States protection (A) on
tubstantially the same basis as that on which
tbe foreign nation extends protection to mask
works of its own nationals and domiciliaries *
iod mask works first commercially exploited
fa that nation, or (B} on substantially the
wme basis a8 provided under this chapter,
the President may by proclamation extend
protection under this chupter to mask works
i} of owners who are, on the date on which
the miisk works are registered under section
%8, or the dite on which the mask works are
first commercially exploited anywhere in the
world, whichever occurs first, nationals,
comiciliaries, or sovereign authorities of thal
nation, or (ii) which are first commercially
exploited in that nation.

Although this chapter generally does
nol provide protection to foreign owners
of mask works unless the works are first
commercially exploited in the United
Sla_les. it is contemplated that foreign
fstionals, domiciliaries and sovereign
iuthorities may obtain full protection if
their nation enters into an appropriate
treaty or enacts mask works protection
legislation. In order to encourage steps
loward a regime of international comity
‘n mask works protection, section 914(a)
provides that the Secretary of
Mmmerce may extend the privilege of
obtaining interim protection under
Chﬂpler 9 lo nationals, domiciliaries and
Sovereign authorities of foreign nations
if the Secretary finds:

(1) That the foreign nation is making
%00d faith efforts and reasonable
Progress toward—

(A) Entering into a treaty described in
Section m(u,“"[\). or

(B) Enacting legislation that would be
in compliance with subparagraph (A) or
(B) of section 902(a){2); and

(2) That the nationals. domiciliaries,
and sovereign authorities of the foreign
nation, and persons controlled by them.
are not engaged in the misappropriation,
or unauthorized distribution or
commercial exploitation of mask works:
and

(3) That issuing the order would
promole the purposes of this chapter
and international comity with respect to
the protection of mask works.

On April 25, 1985, the Federation of
Swedish Industries submitted a petition
for the issuance of an interim order
under 17 U.S.C. 914. The petition,
including information supplied under the
seal of the Swedish Ministry of Justice,
is sufficient to permit the initiation of
proceedings under the guidelines and is
reproduced as part of this notice.

In his remarks in the Congressional
Record of October 10, 1984, at page
E4434 Representative Kastenmeier
suggests that “[iln making
determinations of good faith efforts and
progress * * *, the Secretary should
take into account the attitudes and
efforts of the foreign nation’s private
sector, as well as its government. If the
private sector encourages and supports
action toward chip protection, that
progress is much more likely to
continue, * * * With respect to the
participation of foreign nationals and
those controlled by them in chip piracy.
the Secretary should consider whether
any chip designs, not simply those
provided full protection under the Act,
are subjected to misappropriation. The
degree to which a foreign concern that
distributes products containing
misappropriated chips knows or should
have known that it is selling infringing
chips is a relevant factor in making a
finding under section 914(a)(2). Finally,
under section 914(a)(3), the Secretary
should bear in mind the role that
issuance of the order itself may have in
promoting the purposes of this chapter
and international comity.”

In view of these admonitions,
comments are invited on this petition
and the supplemental information.
Particularly, views are solicited as to the
relation of the progress in Sweden
toward establishing a system of
protection for mask works and Chapter
9 of 17 U.S.C.; and to the existence or
non-existence of any misappropriation
of mask works in Sweden.
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Dated: April 26, 1985.
Donald |. Quigg.

Acting Commissioner of Patents and
Trademarks,

April 12, 1985,
Industriforbundet

The United States Commissioner of Patents
and Trademarks,

Box 4. Washington. D.C.. US.A.

Petition to the Secretary of Commerce (0
{ssue an Order extending the privilege of
making interim registrations for mask
works

The Semiconductor Chip Protection Act of
1884 (Chapter 9 of Title 17 of the United
States Code) provides for protection for mask
works. Basically such prolection is availuble
only for owners of such works who are
nationals or domiciliuries of the United
States, Protection 1o foreign rightowners is
denied unless the mask works are first
commercially exploited in the United States.
Protection to foreign rightowners is denied
unless the mask works are first commercially
exploited in the United States. Section 914(a)
of the Act provides. however, that the
Secretary of Commerce may extend, by
issuing an Order, the privilege of protection
under the Act also to nationuls of foreign
countries under certain conditions. The
Assistant Secretury of Commerce and
Commissioner of Patents and Trudemarks
has been delegated the responsibility to
receive petitions for such Orders and to issue
and terminate them.

The conditions which have to be.met by
the foreign nation in order to obtain the
privilege of interim protection under the Act
are: (1) That the foreign nation is making
progress toward a regime of mask work
protection generally similar to that under the
Acl, (2] that its nationals and persons
controlled by them are not engaging and have
not in the recent past been engaged in the
misappropriation or unauthorized distribution
or commercial exploitation of mask works,
and. (3) that issuing the Order would promote
the purposes of the Act and of achieving
international comity toward mask work
protection.

In these circumstances and following
consultations with the competent authorities
in Sweden the Federation of Swedish
Industries would like to submit, by means of
this letter, to the United States Assistant
Secretary of Commerce and Commissioner of
Patents and Trademarks a request for an
Order extending the privilege of interim
protection under the Semiconductor Chip
Protection Act also to nationals. domiciliaries
and sovereign autharities of Sweden. The
Federation of Swedish Industries represents
the interests of the Swedish industry as a
whole. Some 5,000 enterprises are affiliated
lo the Federation, among them the major
manufacturers of chip products in Sweden.

As the basis for the reques! the Federation
submits that in Sweden high priority is given
to the question of establishing an appropriate
protection of mask works and that
substantive progress is made in this respect,
Furthermore the Federation submits that to
its knowledge no chip piracy or similar
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misappropriation of semiconductor chip
products has taken place in Sweden and that
the issuing of such an Order would promote
the purposes-of the Act and of achieving
international comity toward mask work
protection.

In support of the above submissions the
Federation would like to refer to the enclosed
statement, with an annex, by the ministry of
Justice of Sweden, which is within the
Swedish Government responsible for
intellectual property law and its international
aspecls.

Federation of Swedish Industries,
Sven Wallgren,

Chairman of the Board.

Lars Nabseth,

Director General.
[DNR 990-85)
Stockholm, March 27, 1085,

The Under-Secretary of State

Ministry of Justice,
Division for International Affairs, S-103 33
Stockholm. Sweden, Telephone: 763 10

00.
Re: Protection of Integrated Circuits in
Sweden

1. Within the Swedish Government, the
Ministry of Justice is responsible for
intellectval property law both at the national
level and as regards its international aspects.
On behalf of the Government the Ministry
submits the following statement on the
protection of integrated circuits in this
country.

2. As is stated more in detail below the
Ministry has recently initiated a work aiming
at clarifying the questions concerning
protection of integrated circuits under present
intellectual property law in Sweden and at
formulating possible amendments to that
legislation in order to establish an efficient
protection for Swedish ns well as foreign
such material,

3. At the outset it should be mentioned that
the copyright law in the five Nordic countries
is almost uniform. This body of law is now
under revision. Proposals for amendments to
the law are drafted and put forward by
Committees for Revislon of the Copyright
Law which are set up in each one of the
Nordic countries. The proposals from the
Committees are the subject of government
deliberations 2t an inter-Nordic level.
Faollowing such deliberations and the usual
hearing process the respective Government
puts forward bills to the parliaments on
amendments to the laws. The overall aim of
the revision work is to preserve and
strengthen the unity which exists in the field
of copyright law in the Nordic countries.

4. The Revision Committees are giving high
priority to the copyright probloms relating to
the use of compulers, including the protection
of computer software and of integrated
circuits. These issues are at present under
discussion within the Committees, As far as
the Swedish Committee is concerned
proposals for smendments to the copyright
law in these respects are expected before the
end of 1985. The deliberations within the
Swedish Committee are based on preliminary
proposals from a special Working Party. A

statement by the Chairman of that Working
Party is annexed.

5. The proposals from the Revision
Committes will be submitted for observations
in the usual hearing process. The Ministry
intends then to formulate, taking into account
the results of the hearing process and in
cooperation with the other Nordic countries,
final proposals on the issue to be submitted
by the Government Lo the Pacliament. As far
as can be envisaged now these proposals
could be expected in the second half of 1988,

8. To the knowledge of the Ministry of
Justice no nationals, domicillaries or
sovereign authorities of this country, or
persons controlled by them, are or have been
engaged in the misappropriation or
unauthorized distribution or commercial
exploitation of mask works.

Harald Falth,
Under-Secretary of State of the Ministry of
Justice.

[Annex)

Stockholm, March 27, 1985.

Ministry of Justice,

Division for International Affairs, S-103 38
Stockholm, Sweden Teiephone: 763 10 00

Protection of Integrated Circuits

Repart of a Working Party to the
Committee for Revision of the Copyright Law,

1. At the end of 1984 the Swedish
Committee for Revigion of the Copyright Law
initiated deliberations on the copyright
problems in relation to the use of computers.
The Committee appointed a small Working
Party under the cgairmanship of Henry
Olsson, Director, Ministry of Justice. In
February 1985 the Working Party submitted a
final report on its work to the Committes.

2. The report of the Working Party deals
with three major issues, viz, (a) copyright
problems in relation to the storage and
processing of works, and the creation of
works, by means of computers, (b) protection
of computer programs, and, (c) the protection
of integrated circuits.

3. As far as integrated circuits are
concerned the conclusion of the Working
Party is that the definition of protected works
in the Copyright Act—in particular the
definition of "descriptive literary works"—
might cover also what is called “mask works™
in the United States Semiconductor Chip
Protection Act of 1884. Furthermore the
protection under the Copyright Act against
unauthorized reproduction of such works
might, according to the Working Party, will
be interpreted as covering also the various
steps of fixing a mask work in a
semiconductor chip product.

4. In order to avoid any uncertainty the
Waorking Party suggests, however, that the
Copyright Act be amended in order to clarify
the issue and to ascertain that all relevant
aspects aiming at the establishment of an
efficient and appropriate protection for
integrated circuits are taken into accounl.

5. Certain of the proposed amendments
deal with restrictions on the availability of
private copying and with the right to control
the distribution to the public of copies of
works, The most important parts of the
proposed amendments deal, however, with
two issues. The first one aims at clarifying in

the text of the Act that works constituting the
patterns for the circuitries in semiconductor
chip products are to be included in the
concept of literary works in the Act. This
would imply that eg. the reproduction right
under the law would be applicable also to
such works, The special nature of such works
and the special proceedings which are or myy
be used for the manufacturing of chip
products on the basis of the works migh!,
however, imply that one can not be
altogether certain that the reproduction right
and the copyright protection system in
general would in all situations afford the
necessary protection. Such an uncertainty
can; in the opinion of the Working Party, not
be anccepted. The chip industry, has a need
for a reliable system for the protection of its
products. For this reason the Working Party
proposes, in addition to the protection which
may apply to this kind of works under the
general provisions of copyright law, speical
additional provisions on the protection of
integrated circuits. The new provisions are
proposed lo be included in a section of the
Copyright Act which contains provisions i.e
on protection for certain categories of
producers,

6. The proposed additional provisions on
protection for the patterns for the circuitry of
a semiconductor chip product would grant b
the person who creates the circuitry pattern
an exclusive right to authorize or prohibit the
use of it, (a) for the purpose of making coplet
of it or reproducing it by any means on a
material support, and, (b) by making it
available to the public, in {ts original form or
in an adapted form, through sale, leasing.
lending or otherwise. The right is proposed b
subsist for 10 years from the end of the year
during which the pattern was created. The
exceplions to these rights would basically be
that copying exclusively for analysis of or
teaching concerning the particular circuitry
pattern would be allowed with the express
provision that such copies must not be used
for other purposes. Furthermore it is proposed
that if the circuity pattern is included in &
product which has been put on the marke!
with the consent of the right-owner these
copies of the pattern may be further
distributed to the public.

Under particular provisions in the present
Copyright Act the Covernment has the powse
to extend the application of additional
provisions like the ones now mentioned uls0
to foreign countries on the basis of
reciproaily.

The additional provisions now mentioned
would not prevent the epplication of the
general provisians in the copyrightlaw if tbe
circuitry patiern or part of it is considered &
covered by copyright.

7. The proposals are now under study in
the Revision Committee itself and have also
been discussed in a preliminary way st a2
inter-Nordic level in-a meeting between (h
Chairmen of the Revision Committees. I!
would seem that there is, in broad terms, a!
the Nordic level, so far, an agreement on th
basic contents of the proposals. The finsl
proposals from the Revision Committee oo
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these issues could be expected before the end
of 1985,

Henry Olssan,

Director, Ministry of Justice, Chairman of the
Working Party.

{FR Doc. 85-106886 Filed 5-1-85; 8:45 am]
BLLING CODE 3510-10-M

COMMODITY FUTURES TRADING
COMMISSION

Minneapolis Grain Exchange;
Proposed Amendments Relating to the
White Wheat Futures Contract

Acency: Commodity Futures Trading
Commission.

ACTION: Notice of proposed contract
market rule changes.

SuMMARY: The Minneapolis Grain
Exchange has submitled a proposal to
amend the delivery procedures for its
white wheat futures contract. The
Commodity Futures Trading
Commission (*Commission™) has
determined that the proposal is of major
economic significance and that,
accordingly, publication of the proposal
is in the public interest, will assist the
Commission in considering the views of
interested persons, and is consistent
with the purposes of the Commodity
Exchange Act.

OATE: Comments should be received on
or before June 3, 1985.

ADDRESS: Interested persons should
submit their views and comments to
lean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, NW,, Washington, D.C., 20581.
Reference should be made to the MGE
white wheat futures contract rule
amendments,

SUPPLEMENTARY INFORMATION: The
Minneapolis Grain Exchange (“MGE") is
proposing to amend the delivery
procedures for the white wheat futures
contract. The principal amendments
bring proposed by the MGE include: (1)
The deletion of Seattle and Tacoma,
Washington as par delivery points for
ruil defivery of white wheat; (2) the
imposition of & new requirement that
14l deliveries of white wheat must
consist of @ minimum of 10,000 bushels
specified for delivery at a single
location: (3] a reduction in the shipping
period for rail deliveries against
vutstanding shipping certificates to 10
days from 20 days; and (4] a change in
';5-' maximum permissible deviation in
the quantity of white wheat loaded out
dgainst shipping certificates to 2% of the
fuantity specified on the shipping
cettificates cancelled on any one day up
:0 a maximum deviation of 2,000
bushels; currently, a maximum deviation

of 100 bushels is permitted under the
contract. For deviations of 100 bushels
or less, the contract’s current
requirement—that such deviations be
settled based on the settlement price of
the nearest trading futures delivery
month on the day the variance occurs—
would be revised to provide for
settlement based on the price at which
payment is made for the shipping
certificate(s). For deviations in excess of
100 bushels and up to 2,000 bushels,
settlement would be based on the cash
market! price for white wheat on the day
the buyer and seller have accurately
determined the variance.

The MCE indicated that the
amendments are being proposed to
clarify certain contract rules primarily
related to the rail/barge delivery
process. The Exchange indicates that
the white wheat contract's delivery rules
tend to reflect vessel delivery
procedures, whereas all deliveries on
the contract during the December 1984
delivery month were made using the
rail/barge option. The Exchange
indicates that the proposed amendments
are intended to alleviate possible
complications arising from the
imposition of vessel rules upon delivery
by rail or barge and to bring the
contract’s rules into closer conformance
with cash market practices for rail and
ba‘;%e movement of white wheat.

e Exchange is proposing that the
amendments to the white wheat futures
contract be applicable to existing
contracts beginning with the next
delivery month which expires at least 30
days subsequent to Commission
approval of the proposals, as well as to
all new contracts listed by the
Exchange.

FOR FURTHER INFORMATION CONTACT:
Fred Linse, Division of Economic
Analysis, Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington D.C. 20581, (202) 254-7303.

In accordance with section 5a{12) of
the Commodity Exchange Act, as
amended, 7 U.S.C. 7a(12) (1982), the
Commission has determined that the
proposed rule amendments submitted by
the MGE concerning its white wheat
futures contract are of major economic
significance. Accordingly, the MCE's
proposed amendments will be available
for inspection at the Office of the
Secretariat, Commodity Futures Trading
Commission, 2033 K Street, NW,,
Washington, D.C. 20581. Copies can be
obtained through the Office of the
Secretariat by mail at the above address
or by phone at (202) 254-6314.

Other materials submitted by the
MGE in support of its proposed rules
may be available upon request pursuant

to the Freedom of Information Act (5
U.S.C, 552) and the Commission’s
regulations thereunder (17 CFR Part 145
(1984)) excep! to the extent thal they are
subject to confidential treatment as set
forth in 17 CFR 145.5 and 145.9. Requests
for copies of such materials should be
made to FOI, Privacy and Sunshine Acts
Compliance Staff of the Office of the
Secretariat at the Commission's
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views or arguments on the
proposed amendments should send such
comments to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, 2033 K Street, NW,,
Washington, D.C. 20581, by June 3, 1985.

Issued in Washington. D.C.. on April 20,
1985,

Jean A. Webb,

Secretary of the Commisgion.

[FR Doc. 85-10667 Filed 5-1-85; 8:45 am)
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE

Progress Payment Rates

AGENCY: Department of Defense (DoD).

ACTION: Notice of change in progress
payment rates.

Cross Reference: See the “Rules and
Regulations' Section of this Federal
Register for a related document (FR Doe.
10631) by DoD) on Progress Payment
Rates.

SuMMARY: The Deputy Secretary of
Defense has directed that, effective May
1, 1985, the following revisions be made
to DoD's contract financing policies:

1. The customary progress payment
rate for other than small business
concerns be lowered from 90% to 80%;

2. The customary rate for small
business concerns be lowered from 95%
to 90%;

3. The targeted rate for contractor’s
investment under flexibile progress
payments be increased from 5% to 15%
{upper and lower bands would also be
modified accordingly): and

4. Billing periods remain on a monthly
basis.

On April 22, 1985, the DAR Council
approved deviations to the Federal
Acquisition Regulation and revisions to
the DoD FAR Supplement to implement
the above direction. These policy
changes are expected to be incorporated
into all contracts awarded on or after
May 1, 1885. This makes it necessary for
contracting officers to modify
outstanding solicitation provisions to
the maximum extent practicable.
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However, it is recognized that there are
special contracting situations which
require additional guidance,

1. DoD is modifying the Federal
Acquisition Regulation for DoD
contracts only, as follows:
32.501-1{a)—Change ""90 percent” and

85 percent” to “80 percent” and “'90
percent”, respectively.
52.232-16

(a)(1){i}—Change 90 percent” to “80
percent”

(a)(5)—Change 90 percent"” to “80
percent'

(b)—Change 90 percent” to “‘80
percent”

Alternate I: Change "985 percent” to
“80 percent” in the preamble and
(a)(1)(i) of Alternate L

2. The Progress Payments clause shall
be inserted in full text and identified as
a deviation in accordance with FAR
52.102-2 and 252.103, respectively:

Charles W. Lloyd,

Execulive Secretary, Defense Acquisition
Regulatory Council.

[FR Doc. 85-10632 Filed 5-1-85; 8:45 am)
BILLING CODE 3810-01-M

Corps of Engineers, Department of
the Army

Cancellation; Intent To Prepare a Draft
Environmental Impact Statement
(DEIS)

AGENCY: U.S. Army District, Seattle,
Department of Defense.

ACTION: Notice.

SUMMARY: The Seattle District, U.S.
Army Corps of Engineers hereby cancels
its Notice of Intent to prepare a DEIS as
published in 47 FR 241, 15 December
1982. The DEIS was to be prepared for
dredging with intertidal disposal (19
acres); construction of a commercial
marina, levee, and bulkhead; and
placement of riprap in Fidalgo Bay,
Padilla Bay at Anacortes, Washington.
The Notice is cancelled because major
adverse environmental effects were
identified; the project was found not be
be in compliance with the Clean Water
Act section 404(b)(1) guidelines
promulgated by the Environmental
Protection Agency; and the project did
not conform with local or state laws,
regulations, or codes. Seattle District
determined that there was sufficient
evidence in the record to support denial
of the project as proposed. The
cancellation of the Federal Project
nullifies any need for environmental
review associated with that project.
ADDRESS: Questions can be forwarded
to Dr. Fred Weinmann; Environmental

Resources Section; U.S. Army Engineer
District, Seattle; Post Office Box C-3755;
Seattle, Washington 98124-2255.
Telephone (206) 764-3625 or FTS 399~
3625,

Dated April 23, 1085.
Roger R. Yankoupe;
Colonel, Corps of Engineers, District
Engineer.
|FR Doc. 85-10710 Filed 5-1-85; 8:45 am|
BILLING CODE 3710-GB-M

DEPARTMENT OF EDUCATION

Proposed Information Collection
Requests

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection requests.

SUMMARY: The Deputy Under Secretary
for Management invites comments on
the proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATE: Interested persons are invited to
submit comments on or before June 3,
1985,

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Desk Officer, Department of
Education, Office of Management and
Budget, 726 Jackson Place, NW., Room
3208, New Executive Office Building,
Washington, D.C. 20503. Requests for
copies of the proposed information
collection requests should be addressed
to Margaret B. Webster, Department of
Education, 400 Maryland Avenue, SW.,
Room 4074, Switzer Building,
Washington, D.C. 20202,

FOR FURTHER INFORMATION CONTACT:
Margaret B, Webster (202) 426-7304.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency's ability to perform its
statutory obligations.

The Deputy Under Secretary for
Management publishes this notice
containing proposed information
collection requests prior to the
submission of these requests to OMB.
Each proposed information collection,

grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing or
reinstatement; (2) Title; (3) Agency form
number (if any); (4) Frequency of the
collection; (5) The affected public: (6)
Reporting burden; and/or (7)
Recordkeeping burden; and (8) Abstract
OMSB invites public comment at the
address specified above. Copies of the
requests are available from Margare!
Webster at the address specified above

Dated; April 29, 1985,
Linda M. Combs,
Deputy Under Secretary for Management

Office of Bilingual Education and
Minority Language Affairs

Type of Review Requested: Extension

Title: Application for Grants under
Transition Program for Refugee
Children

Agency Form Number: ED 443-2

Frequency: Annually

Affected Public: State or local
governments

Reporting Burden: Responses: 54: Burdes
Hours: 8,424

Recordkeeping Burden: Recordkeepers
0; Burden Hours: 0

Abstract: The Refugee Act of 1980, us
amended, authorizes the award of
grants to applicants that meet the
purposes and reguirements of the Act
and the application requirements
established in regulations. The proposed
data collection informs the applicant of
the information required under the law
and regulations.

[FR Doc. 85-10687 Filed 5-1-85; 8:45 am)
BILLING CODE 4000-1-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration

Issuance of Proposed Remedial Order
to Canal Refining Co. and Opportunity
for Objection

AGENCY: Economic Regulatory
Administration, Department of Energy
Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE) hereby gives notice of a Proposed
Remedial Order which was issued to
Canal Refining Company (Canal). This
Proposed Remedial Order charges Cansl
with improperly reporting the tier
classification of certain of its crude oil
receipts to the DOE Entitlements
Program and selling crude oil at prices
in excess of those permitted under DOE
regulations, all in circumvention and
contravention of the Entitlements
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Program and price regulations. These
charges arose out of purchase and sale
lransactions between Canal and a
reseller in which Canal transferred to
the reseller certifications of volumes of
predominantly price-controlled crude oil
obtained from Canal’s historical
suppliers in exchange for certifications
of equal volumes of crude oil certified
stripper and purchased by Canal at
discounted prices. The DOE seeks a
refund of the entitlements violation
amount of $12,546,305.70, before interest.
Alterntively, DOE seeks a refund of the
pricing overcharges totalling $11,316,442,
before interest. Although the audit
covered the period July 1980—]anuary
1951, the entitlements violation amount
is calculated for the period July-
December 1880, since no entitlements

list was published for January 1981.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Carl A.
Corrallo, Chief Counsel for
Administrative Litigation, ERA, U.S.
Department of Energy, 1000
Independence Avenue SW., [RG-15),
Washington, D.C. 20585, (202) 252-4167.

Within fifteen (15) days of publication
of this notice, any aggrieved person may
file 2 Notice of Objection with the Office
of Hearings and Appeals, U.S.
Department of Energy, Room, 6F-055,
1000 Independence Avenue SW.,
Washington, D.C. 20585, in accordance
with 10 CFR 205.193. A person who fails
to file a Notice of Objection shall be
deemed to have admitted the findings of
fact and conclusions of law stated in the
propased order. If a Notice of Objection
s not filed in accordance with § 205.193,
the proposed order may be issued as a
final Remedial Order by the Office of
Hearings and Appeals.

lssued in Washington, D.C., on the 19th day
ol April, 1985,

Avtom Landesman,

Dirctor, Office of Enforcement Programs,
“eonomic Regulatory Administration.

[FR Doc. 85-10662 Filed 5-1-85; 8:45 am]
BLLIHG CODE 6450-01-M

Issuance of Proposed Remedial Order
1o Big Muddy Oil Processors, Inc., and
Opportunity for Objection

AGENCY: Economic Regulatory
Administration, Department of Energy.

: Pursuant to 10 CFR 205.192(c). the
F::'.fmnmic Regulatory Administration
(ERA) of the Department of Energy
(DOE) hereby gives notice of a Proposed
Remedial Opder which was issued to Big
Muddy Qi Processars, Inc. (Big Muddy).
'his Proposed Remedial Order charges
Biz Muddy with selling crude oil at

Prices in excess of those permitted

under the DOE regulations, to
purchasers other than ultimate
consumers during the period May 1979
through December 1980. The total
violation amount is $1,454,876.35, plus
interest.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Aviom
Landesman, Director, Office of
Enforcement Programs, ERA, U.S.
Department of Energy, 1000
Independence Avenue SW. (RG-18),
Washington, D.C. 20585, (202) 252-8900,

Within fifteen (15) days of publication
of this notice, any aggrieved person may
file a Notice of Objection with the Office
of Hearings and Appeals, U.S.
Department of Energy, Room 6F-055,
1000 Independence Avenue SW,,
Washington, D.C. 20585, in accordance
with 10 CFR 205.193. A person who fails
to file a Notice of Objection shall be
deemed to have admitted the findings of
fact and conclusions of law stated in the
proposed order. If a Notice of Objection
is not filed in accordance with § 205.193,
the proposed order may be issued as a
final Remedial Order by the Office of
Hearings and Appeals.

Issued in Washington, D.C., on the 21st day
of March, 1985,

Avrom Landesman,

Director, Office of Enforcement Progroms,
Economic Regulatory Administration.

[FR Doc. 85-10861 Filed 5-1-85; 8:45 am|)
BILLING CODE 8450-01-M

|ERA Docket No. 85-05-NG|

Czar Resources Inc.; Order Granting
Authorization To Import Canadian
Natural Gas

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of Issuance of Opinion
and Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Depuriment
of Energy (DOE) gives notice that on
April 24, 1985, the ERA Administrator
issued an opinion and order granting
Czar Resources Inc. {Czar Inc.) suthority
to import Canadian natural gas for
resale to Mobil Oil Corporation (Mobil).
The approval authorizes Czar Inc. to
import up to 4.6 Bef of natural gas from
Czar Resources Ltd. of Calgary. Alberta,
Canada, over a two-year period
beginning on the date of first delivery at
an international border price of $2.94
(U.S.) per MMBtu, Mobil plans to use the
gas, for which it will pay a delivered
price of $3.70 (U.S.) per MMBtu, in its
Ferndale, Washington, petroleum
refinery.

The text of the opinion and order
follows,

FOR FURTHER INFORMATION CONTACT:

P.J. Fleming (Natural Gas Division,
Office of Fuels Programs), Economic
Regulatory Administration, Forrestal
Building, Room GA-007, 1000
Independence Avenue, SW,
Washington, D.C. 20585, (202) 252-
9482

Diane Stubbs (Office of General
Counsel, Natural Gas and Mineral
Leasing), U.S. Department of Energy,
Forrestal Building, Room 6E-042, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252~
6067 : :
Issued in Washington, D.C.. on April 28,

1945,

James W, Workman,

Director, Office of Fusls Programs, Economic

Regulatory Administration.

SUPPLEMENTARY INFORMATION:

In the matter of Czar Resources Inc.; ERA
Daocket No. 85-05-NG, DOE/ERA Opinion
and Order No. 77; order granting
authorization to import natural gas from
Canada; DOE/ERA opinion and Order No. 77
April 24, 1985,

1. Background

On February 25, 1985, Czar Resources
Inc. (Czar Inc.) filed an application with
the Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE), pursuant to section 3 of the
Natural Gas Act, to import on an
interruptible, best-efforts basis, up to
6,300 Mcf per day of Canadian natural
gas from Czar Resources Ltd. (Czar Lid.)
Czar Inc. is a wholly-owned U.S.
subsidiary of Czar Ltd., a8 Canadian-
based natural gas producer. Under this
import proposal, Czar Inc. will purchase
a maximum volume of 4.8 Bcf over a
period of two years, beginning on the
date of first delivery, for resale to
Mobile Oil Corperation (Mobil). The
imported gas is intended to displace No.
6 fuel oil used at Mobil's Ferndale,
Washington, petroleum refinery.
Following the initial two-year term, the
arrangement is to continue on a month-
to-month basis until terminated by any
party or until & maximum of 4.6 Bef of
gas has been delivered, whichever
occurs firsl.

The gas would be purchased under an
agreement entered into February 15,
1885, by the three companies. The
agreement specifies that the gas would
enter the U.S. at a point near Sumas,
Washington, by means of existing
pipeline facilities owned and operated
by Northwest Pipeline Corporation
{Northwest). Northwest would then
transport the gas to the facilities of
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Cascade Natural Gas Corporation which
would complete ultimate delivery to the
Ferndale refinery. Al this time, no final
Iransportation agreements have been
reached by the parties.

The sales contracl provides that,
during the first six months, the price
Czar Inc. would pay Czar Ltd. for the
gas is $2.94 (U.S,) per MMBtu. The
delivered cost to Mobil during that
period would be $3.70 (U.S.) per MMBtu.
Thereafter, price redeterminations may
be made semiannually, subject to
mutual agreement, to reflect prevailing
marke! conditions. Any party may
terminate the arrangement if agreement
on an acceptable import or delivered
price cannot be reached. Although the
sales contraetl imposes no minimum
purchase obligation or take-or-pay
requirement, Mobil has agreed that all of
the natural gas needed for fuel oil
displacement at its refinery would be
supplied by Czar Lid., provided the
volumes requested can be delivered and
the price is compelitive. Under the
confract, Mobil is entitled to determine,
at its sole discretion, the amount of gas
required daily for its refinery on the
basis of operating, economic, or any
other consideration.

In support of its application, Czar Inc.
asserts that the imported gas would
provide Mobil with a cost-effective
means of improving refinery economics
because it represents a significant
saving over Mobil's present cost for No.
6 fuel oil of approximately $3.88 (U.S.)
per MMBtu. Czar Inc. further states that
no additional pipeline construction is
needed to implement the proposed
import.

According to the applicant, the import
is in the public interest because it would
(1) provide an environmental advantage
compared to burning fuel oil; (2) reduce
or eliminate Mobil's requirement for fuel
oil, thus freeing that oil for use by other
domestic purchasers: (3) reduce reliance
on imported crude oil: (4) serve an
incremental market that the existing
transmission and distribution systems
have not been able to serve under
similiar competitive conditions; and (5)
increase revenues for the transporting
pipelines which will benefit their
residential and industrial customers.

IL. Interventions and Comments

The ERA issued a notice of the
application on March 18, 1985.' The
notice invited protests or motions to
intervene, which were to be filed by
April 17, 1985. A motion to intervene
was received from Northwest. In its
filing. Northwest stated neither support

L 50 FR 10835, March 18. 1085

_for nor opposition to the proposed

import nor did Northwest request the
right to be heard further. This order
grants intervention to Northwesl.

111, Decision

Czar Inc.'s application has been
evaluated in accordance with the
Administrator's authority to determine if
the proposed import arrangement meets
the public interest requirements of
section 3 of the Natural Gas Act. Under
section 3, an import is to be authorized
unless there is a finding that it “will not
be consistent with the public interest.” 2
The Administrator is guided by the
Department of Energy's policy relating
to the regulation of natural gas imports.?
Under these policy guidelines, the
competitiveness of an import
arrangement in the markets served is the
primary consideration for meeting the
public interest test. The need for the
import and the security of the import
supply are other considerations.

The Czar Inc. arrangement is wholly
consistent with this public interest test.
The volumes will be imported on a
short-term, interruptible basis. No
minimum purchase provision ordake-or-
pay obligation is included in the
contract. There are to be semiannual
price reviews and adjustments as
necessary to respond to market changes
over the term of the arrangement. These
components of the arrangement, taken
together, provide sufficient flexibility to
ensure that the gas will only be
imported when it is fully competitive.

The gas import policy guidelines
recognize that the need for an import is
a function of competitiveness. Under the
competitive arrangement described
above, it is presumed Mobil will
purchase the gas only to the extent it
needs such volumes for its refinery
operations: The security of the import
supply is not a major issue because the
gas is 1o be purchased on a best-efforts,
interruptible basis.

After taking into consideration all
information in the record of this
proceeding, I find that the authorization
requested by Czar Inc. is not
inconsistent with the public interest and
thus should be granted.*

F15US.C. 717b.

* 40 FR 6684, February 22, 1984,

* Because the proposed importation of gas will
use existing pipeline facilities, DOE has determined
that granting this application clearly is not a Federa!
action significantly affecting the quality of the
human environmen! within the meaning of the
National Environmental Policy Act (42 US.C. 4321,
et s6¢.) and therelore an envitonmental impact
statement or environmental ussessment is not
roquired.

Order

For the reasons set forth above,
pursuant! to section 3 of the Natural Gas
Act, it is ordered that:

A. Czar Resources Inc. [Czar Inc.) is
authorized to import up to 6,300 Mcf of
Canadian natural gas per day during the
24-month period beginning on the date
of first delivery, and to continue
thereafter on @ month-to-month basis
until terminated by either party or until
# maximum of 4.6 Bcf has been
imported, whichever occurs first, in
accordance with the provisions
established in the contract submitted as
part of the application in this docke!

B. Czar Inc. shall notify the ERA in
writing of the date of first delivery
within two weeks after deliveries begin.

C. Czar Inc. shall file with the ERA the
terms of any renegotiated price that may
become effective after the initial 6-
month period within two weeks of its
effective date.

D. The motion ta intervene by
Northwest Pipeline Corporation is
hereby granted, subject to the
administrative procedures in 10 CFR
Part 590, provided that its participation
shall be limited to matters affecting
asserted rights and interests specifically
set forth in its motin to intervene and
not herein specifically denied, and tha!
the admission of this intervenor shall
not be construed as recognition that it
might be aggrieved because of any order
issued in these proceedings.

Issued in Waghington, D.C. April 24, 1985

Rayburn Hanzlik,

Admunistrator, Economic Regulatory
Administration,

|FR Dot, 85-10719 Filed 5-1-85; 8:45 am)|
BILLING CODE £450-01-M

Federal Energy Regulatory
Commission

Finality of Oil Pipeline Valuation
Reports; Acorn Pipe Line Co. et al.

April 30, 1885.

The Federal Energy Regulatory
Commission, by order issued February
10, 1978, established an Oil Pipeline
Board and delegated to the Board its
functions with respect to the issuance 0!
valuation reports pursuant to section
19a of the Interstate Commerce Act.

The Board has issued the tentative
valuation report(s) for the following
common carriers by oil pipeline:
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Docket
No. PV

1954000
1473-000

1414000

1439-000
1440 000

000
39000

1341000
25-000

|

Carnes Yeae(s) &’“pﬁ Camar Youis)
Acom Ppe Line 15682, 1963 1311000 | Mobdt Pige Line Company | 1982
Agonguan Pipe Lins Com- | 1081, 1082 1332-000 | Natonad Transit Compary .| 1082, 1983
1455-000 | Ohio ON Gathering Cox 1982
Alogheny Ppeling Compa- | 1862, 1983 raton I i
v 1202 1
Prpeion, Ing N2 000 | Ohio Rwer Ppe Line Com- | 1082
Amencan Petrofing Pipe | 1961, 1562 1471000 | Oftanking of Texas Ppe- | 1960 (Ina)
Lino Company. e Compary
Amoto Ppetor Company .| 1982
ARCO Py Uns ' 1417-000 | Olympxe Fips Uine Conpe- | 1982, 1082
'"'mlmemw]'m 1453-000 | Osage Pipe Line Company. | 1981, 1082
= m] vod ik ot 1903 1456-000 O:::borvAM Comy | 1582, 1583
1 30-000. Boh F ” 1982, 1963 1420-000 | Paloma Poe Line Compe- | 1982, 1583
| Company
.000 | Black  Laks' P Line | 1982, 1963 1320-000 | Phifips Ppe Lino. Compe- | 1082
1122000 | Wn"' "O" Line Com- | 1982, 1983 1372-000 { Pioroer Pipo Line Compa. | 1942 1683
1382 .-n?&zvﬁpomw 1342, 1983 1343-000 | Pantation Pipe Line Com- | 1982, 1653
1665000 | C & T Pipolne, nital),
1ot 000 | Come Tpe tina Comos | 1aas tossr T | 1367-000 | Patie Ppe Line Company..| 1982, 108
n, 1410-000 | Portal Pipe Line Company .| 1082, 1083
116 .nimp,.mm 1962 1347-000 Pom:vm\dhoom(:omo- 1952, 1683
pary. i
(27.000 i Chicsp Pipe Line Compa- | 1982, 1983 1327-000 | Pure Tumpoﬂnbm Com- | 1082
| .
Bt r-;o.mm:w 1962 (ndial) 1428-000 s-mnm»m 1582
ny
Cities Service Pyw Line | 1582 1450-000 Su-nyhuhomc roa2
| Company 1m-oooqsmmmunc«~ 1582, 1083
Clarco Pipe Ling Company .| 1979 (iotial), poration, The,
Coctwn Pipoling V@60, 1981 1326-000 SMI Ppe Line Compora- | 1982
us
Coling Pipeline Company .| 1862, 1863 1335-000 sml’boun(:ammy 1982
: |:;. 1962, 1424-000 | Southcap Poe Lime Com- | 1682, 19683
)
1393-000 | Southern  Pacilc  Pipe | 1682
1982, 1963 Lines, nc
1370000 | Sun O Line Company of | 1082, 1983
1962, 1963
1315-000 | Sun Pipe Line Company 1662, 1963,
1962, 1963 1386-000 | Tecumsoh Pipe Line Com- | 1982, 1963
pany.
1300-000 | Texaco Ciies Servico Pipe | 1982, 1982
1852 Lino )
1960, 1981 1408-000 | Toxas Eastorn Transmis- | 1962
| Sysam mOuwuq\
25000 | E P Liné Joks. 1865 1263-000 IT:;M Maxico Pipe | 1862
A 330-000 )
3000 | EMecpnge Prpolne  Com- | 1960 (itiel) ! Texas Pipe Line Company, | 1982
| pany
170000 | & : 1981 . 1445-000 Yc:wm Ppe Lino Compa- | 1962, 1983
pany of Mssessippl $66-000 | Tomahawk
Y‘EWM‘-W 1962, 1983, . '00"'0‘"1 4 o
Y4000 E-mm 1901, 1962 1357-000 | Total Pipeline Corporation..| 1882, 1983,
Farmiand induswnes, nc. | 1962, 1863 iz ool W B i ol ol Bt
| PR beNRN N Lk [ 190 J0 1412-000 | Trans-Ohio Pposne. Com. | 1682, 1983
000 | G 8 T Pipelne Company.. | ¥ rotial)
i m‘g;,v%“ z 1£‘ 1386-000 | West Emenald Pipe Line | 1862, 1983
o ] Contral Pipetine Conb |
et 1463-000 | Wastorn Ol Transporanon | 1980, 1981, 1082,
| 198 . Ing
m: 1083 1396-000 | West Shore Ppe Line | 1962, 1983
a2 Comparry.
1252-000 | Wost Taxas Guit Pige Line | 1982
1962, 1683 Compasry
1421-000 | Whie Shoal Pipetne Cor- | 1982, 1083
1682, 1083 poration.
1982, 1063 1277000 wm Pipe Line Com: | 1662, 1983
1082, 1983
1962, 1983 1355-000 erohpoun(:am 1582, 1983
1373-000 | Yellowsione 1982, 1983,
1962, 1983 Company.
1962, 1683
1982, 1982 8
Section 19a(h) of the Interstate
::; Commerce Act provides that if no
protest is filed within thirty days, the
1962 valuation shall become final as of the
1982 1983 date thereof. Notice is hereby given that
N no protest to the valuation reports for
' any of these carriers have been received

and that each valuation report is final as
of the date to was issued by the Board,
Francis |. Connor,

Administrative Officer, Oil Pipeline Board.
|FR Doc, 85-10630 Filed 5-1-85; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. RI85-2-000]

ARCO Oil & Gas Co., Division of
Atiantic Richfield Co.; Petition for

Special Relief

April 26, 1985.

Take notice that on March 11, 1885,
ARCO Oil and Gas Company, Division
of Atlantic Richfield Company, filed a
document styled a motion and,
concurrently therewith, a notice of
change in rates under its Gas Rate
Schedule No, 557 covering sales to El
Paso Natural Gas Company under a
March 11, 1965 contract from the
Hugoton and Panoma Fields, Grant and
Staton Counties, Kansas. The motion
sought expeditious issuance of an order
(1) advising of acceptance of the notice
filing, (2) confirming the applicability of
increased rales sel forth therein, and (3)
waiving requirements at 18 CFR
154.94(b) for a thirty day notice period
applicable to the filing and permitting
the rate change to become effective
March 12, 1985.

By letter order issued April 10, 1985,
ARCO was informed that its motion is
being considered as a petition for
special relief. Its notice of change in rate
was rejected without prejudice to any
action taken on the petition for special
relief because action regarding the
notice could not be taken separately
from consideration of the petition.

ARCO states in its filing that the
contract expired pursuant to its terms
March 11, 1985; that most of the gas was
NGPA section 104 "flowing gas" eligible
for a rate of $0.501 per MMBtu; that El
Paso has unjustifiably refused to enter
into a rollover contract with ARCO
concerning the 104 gas; and that the gas
has nevertheless become eligible for the
NGPA section 106(a) rollover rate,
$0.914, effective after expiration of the
original contract, f.e., March 12, 1985,
The notice of change would increase the
rate from the section 104 “flowing gas"
rate to the section 108(a) rollover rale.
ARCO alleges that El Paso refused to
enter into a rollover contract with
ARCO unless ARCO made certain
concessions to EL Paso concerning gas
sales and transactions unrelated to the
instant sale, including general efforts by
EL Paso to decrease its higher gas costs,
obtain market-out provisions in some of
its gas purchase contracts, and reduce
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its take-or-pay obligations. ARCO
argues that apart from NCPA section
106{a)}, section 104(b)(2) permits an
increase to a higher rate if it is
applicable to a first sale and is just and
reasonable under the Natural Gas Act. It
argues that the NGPA section 106{a) rate
is just and reasonable under the Natural
Gas Act because it was derived from a
pre-existing rate which had been found
to be just and reasonable under the
Natural Gas Act.

On April 5, 1985, El Paso filed a
motion to intervene and a prolest to
ARCQO's motion. El Paso need make no
further filing concerning its participation
in response to this notice.

Any perscen desiring to be heard or to
protest said fling should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure. All such
motions or protests should be filed on or
before May 13, 1885. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,
Secretary.

|FR Doc, 85-10625 Filed 5-1-85; 8:45 am)
BILLING CODE 67 17-01-M

IDocket No. RP85-138-000]

Consolidated Gas Transmission Corp,;
Proposed Changes in FERC Gas Tarif{

April 26, 1985,

Take notice that Consolidated Gas
Transmission Corporation
(Consolidated) on April 19, 1985
tendered for filing the following
proposed changes lo its FERC Gas
Tariff, Original Volume No, 1, to be
effective May 18, 1985:

Second Revised Sheet No. 51:
First Revised Sheet Nos. 52 and 53

These revised lariff sheets are being
filed to implement special provisions as
part of its RQ Rate Schedule to provide
incentives to its cuslomers lo encourage
the construction and installation of new
cogeneration facilities. Because
cogeneration is an efficient means lo
utilize natural gas. reduces the “burnes-
tip™ cost of energy for both industrial

and commercial customers and provides
a way 1o retain or improve local
employment and improve local
economic stability, Consolidated
proposes these tariff changes as a
promotional effort to encourage natural
gas sales to new cogenerators. In
addition, this incentive proposal
comports with the congressional intent
evidenced in the National Energy Act to
stimulate congeneration.

Consolidated proposes to exclude
cogeneration sales for resale to new
"congeneration load” as defined in the
Rate Schedule, from the Winter
Requirement Quantity (WRQ)
computation as well as waive the WRQ
charge adjustment for any customer who
exceeds its WRQ due lo serving
congeneration loads. In addition, these
provisions will only apply to
Consolidated’s RQ customers if they
have established their own special
congeration sales incentive rate.
Consolidated also proposes to limit
individual cogeneration sales for resale
to six million Dt annually.

Copies of this filing have been served
upon Consolidated's jurisdictional
customers and interested slate
commissions.

Any person desiring to be heard or to
protest said filing should file a motion 10
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before May 3, 1985,
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F, Plumb,

Secretary.

[FR Doc. B5-10626 Filed 5-1-85: 8245 am]
BILLING CODE €T17-01-M

| Docket No. RP 85-139-000]

Consolidated Gas Transmission Corp.;
Proposed Changes in FERC Gas Tarif

April 26, 1985,

Take notice that Consolidated Gas
Transmission Corporation on April 19,
1985 tendered for filing the following
proposed changes 1o its FERC Gas

Tariff, Original Volume No. 1. to be
effective May 19, 1985:

Third Revised Sheet No. 31

Original Sheet Nos. 75, 78, 77. 78 and 79
First Revised Sheet Nos. 226 and 227

These tariff sheels are being filed to
establish a transportation taniff for
interruptible congeneration
transportation service (Rate Schedule
CT). Service would be performed under
Consolidated's blanket certificate and
under Order Nos. 319 and 234-B. Rate
Schedule CT ig being filed 10 encourage
the use of natural gas to any end user
with & new qualified cogeneration
facility. Because cogeneration is an
efficient means to utilize natural gas.
reduces the “burner-tip” cost of energy
for both industrial and commercial
customers and provides a way Yo retain
or improve local employment and
improve local economic stability,
Consolidated proposes these tariff
changes as a promotional effort to
encourage these serviges. In addition.
this proposal comports with the
congressional intent evidenced in the
National Energy Act to stimulate
cogeneration.

Consolidated proposes the rate under
Rate Schedule CT to be the non-gas
component of the RQ commodity rate
for incremental cogeneration laad only.
This rate schedule will be available only
to end users thal are customers of
Consolidated’s RQ customers and are
using the RQ customers’ facilities to
transport further the CT quantities.

Copies of this filing have been served
upon the Company's jurisdictional
customers and interested commissions.

Any person desiring to be heard or to
protest said filing should file 8 motion to
intervene or protest with the Federa!
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.214
and 385.211). All motions or protests
should be filed on or before May 3, 1085
Protests will be considered by the
Commission in delermining the
appropriate action to be taken, but will
not serve 1o make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F, Plumb,

Secrelary.

[FR Doc. 85-10627 Filed 5-1-85: 8:45 am|
BILLING CODE §717-01-M
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-
|Docket No. GP85-26-000) [Docket No. CI85-400-000] requirements of the Commission’s Rules
of Practice and Procedure (18 CFR

State of Tennessee, NGPA Section 108  Vesta Energy Co.; Applications for 385.211, 385.214). All protests filed with
Determination, Philadelphia Oil Blanket Limited Term Certificate and the Commission will be considered by it
Company, Rainwater Ramsey Well No.  Limited Partial Abandonment in determining the appropriate action to
Z;Li'm"‘:‘kasw“ W:{IJ::').NPO-S:. % Authorization be taken but will not serve to make the
Thomas Bl “wa':"‘no‘"'"’-ss. FERC-JD. April 28, 1985, protestants parties to the proceeding.

Nos. 82-52245, 82-52248, 82-52250,
and 82-52254; Petition To Reopen and
Vacate Well Category Determinations

Issued: April 29, 1985.

On March 29, 1985, Philadelphia Oil
Company (Philadelphia), filed with the
Federal Energy Regulatory Commission
(Commission) a petition to reopen and
vacate final well category
determinations under section 108 of the
Natural Gas Policy Act of 1978 (NGPA)?
for four of its wells in the state of
Tennessee.? Phialdelphia is a wholly-
owned subsidiary of Equitable
Resources, Inc.

Section 108 determinations have
become final for each of the four wells:
the Rainwater Ramsey Well No. P-15,
the Larkin Stanley Well No. P-32, the
Steinman Development Company Well
No. P-39, and the Thomas Bise Well No.
P-55. However, a recenl review of meter
harts of these wells indicates that their
maximum efficient rate of flow has been
greater than the 60 Mcf per day
limitation for a stripper gas well under
section 108.

Philadelphia asserts that three of the
wells otherwise qualify under section
104 of the NGPA and that one (the P-55
well) has otherwise qualified, pursuant
to a final Commission determination,
under section 103.

The Commission hereby gives notice
that the question of whether refunds,
plus interest calculated under 18 CFR
154.102(c), will be raquired is a matter
subject to the review and final
determination of the Commission.

Protest and petitions to intervene may
be filed in this proceeding with the
Federal Energy Regulatory Commission
&l 825 North Capitol Street NE.,
Washington, D.C. 20426 within 30 days
of the publication of this notice in the
Federal Register. All protests filed will
be considered: however, a petition to
ntervene must be filed to become a
party to this proceeding. See Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure.?

Kenneth F. Plumb,

Se rm{gry_

(FR Doc. 85-10628 Filed 5-1-85; 8:45 am)|
BILUING CODE 6717-01-M

T ——
: 15 US.C. 3301-3432 [1982).
A The petition was filed pursuant to the provisiona
of 18 CFR 275.205 (1984),

"16 CFR 385,211 and 385214 {1984).

Take notice that on April 22, 1985
Vesta Energy Company (Vesta), 2414
Fourth National Bank Building, Tulsa,
Oklahoma 74119 filed an application
pursuant to sections 4 and 7 of the
Natural Gas Act, 15 U.S.C. 717¢, 717f,
and the provisions of 18 CFR Part 157,
for a blanket limited-term certificate of
public convenience and necessity
authorizing a special sales program to
be called Vesta Energy Trading (VET or
the Program), all as more fully set forth
in the application which is on file with
the Commission and open to public
inspection.

Approval would (1) authorize the sale
of natural gas for resale in interstate
commerce; (2) permit limited-term,
partial abandonment of certain natural
gas sales; (3) confer pre-granted
abandonment authorization for sales of
natural gas made pursuant to the
requested certificate; (4) authorize
transportation of natural gas by
interstate pipeline companies able and
willing to participate in Vet Program,
and (5) confer pre-granted abandonment
authorization for the transportation
service allowed under the requested
certificale, Vesta also requests the
Commission to declare that, with
respect to Vesta and its activities, the
Commission will only assert Natural
Gas Act jurisdiction over sales for
resale and transportation not otherwise
exempt from the NGA'or the Natural
Gas Policy Act of 1978 (NGPA).

Under The Vet Program, Vesta
proposed to purchase and resell on a
spot basis natural gas qualifyving for the
section 102, 103 and 107 or 108 rates
under the Natural Gas Policy Act of 1978
(NGPA). Only contractually committed
gas will be sold. Vesta or the
participating producers will seek
temporary releases of gas from the
purchases to whom it is committed in
order to meet markel demand for spot
sales. Releasing purchasers will be
absolved from take-or-pay liability for
any volumes of gas released and sold
under the program. Arrangements for
transporting the released gas will be
made on a case-by-case basis.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before May 13,
1985, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, petitions to intervene or
protests in accordance with the

Persons wishing to become parties to a
proceeding or to participale as a party in
any hearing therein must file petitions to
intervene in accordance with the
Commission’s Rules.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
to be represented at the hearing.

Kenneth F, Plumb,

Secretary.

|FR Doc. 85-10629 Filed 5-1-85; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. G-7004-032)

Pennzoil Co.; Eighteenth Amendment
To Application for Immediate
Clarification or Abandonment
Authorization

April 29, 1985.

Take notice that on April 25, 1985,
Pennzoil Company (Pennzoil), P.O. Box
2967, Houston, Texas 77001, filed in
Docket No. G-7004-032 an application
for immediate clarification of Order
dated November 24, 1980 in the above-
referenced docket or abandonment
authorization for as much gas is
required to allow sales of gas to nine
new applicants for residential service in
West Virginia in addition to those
applicants specified in Pennzoil's
original application filed on October 25,
1982. In filing this Eighteenth
Amendment to its original application,
Pennzoil incorporates herein and
renews each of the requests for
clarification or abandonment
authorization set forth in that
application. Service to these applicants
and existing customers would be
provided from gas supplies that would
otherwise be sold to Consolidated Gas
Supply Corporation (Consolidated), an
interstate pipeline.

Pennzoil states that immediate action
is necessary to protect the health,
welfare and property of the applicants
and customers in West Virginia who
depend upon Pennzoil for their gas
supply needs. Pennzoil also stales that
immediate action also is required
because, by order dated October 21,
1962, the Public Service Commission of
West Virginia directed Pennzoil “to
show cause, if any it can, why it should
no! be found to be in violation of its
duty . .. to provide adequale gas service
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to all applicants . . . and why it should
not be required 10 provide service to
domestic customers in West Virginia
when requests are received for same.

Consolidated has indicated that it has
no objection to the requested
authorization.

It appears reasonable and consistem
with the public interest in this case to
prescribe a period sharter than normal
for the filing of protests and petitions to
intervene: Therefore, any person
desiring to be heard or to make any
protest with reference to said
amendment to the original application
should on or before, May 6, 1985, file
with the Federal Energy Regulatory
Commission, Washington, D.C. 204286, o
petition to intervene or a protest in
accordance with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.211, 385.214). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve 1o mike the parties to the
proceeding. Any person wishing to
become a party to the proceeding or to
participate as a party in any hearing
therein must file a petition 1o intervene
in accordance with the Commission's
Rules. Any person previously granted
intervention in connection with
Pennzoil's oniginal application in Dockel
No. G-7004-006 need not seek
intervention herein. Each such person
will be treated as having also intervened
in Docket No. G-7004-032.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
1o be represented at the hearing.
Kenneth F, Plumb,

Secrelary.
[FR Doc. 85-10084 Filed 5-1-85 845 o)
BILLING CODE 6717-01-M

[Project No. 8816-000 et al.|

Hydroelectric Applications (Coffeeville
Hydro Associates et al.); Applications
Filed With the Commission

Take notice that the following
hydroelectric applications have been
filed with the Federal Energy Regulatory
Commission and are available for public
inspection:

1 0. Type of Application: Preliminary
Permit.

b. Project No.: 8816-000.

. Date Field: December 24, 1984.

d. Applicant: Coffeeville Hydro
Associales,

e. Name of Project: Coffecville Hydro
Project.

f. Location: Tombighee River near
Colfeeville, Clarke County, Alabama.

g Filed Pursuant to; Federal Power
Act, 16 U.S.C. 791(a)-825[r)

h. Contact Person: Mr. Casey
Cummings, 410 Severn Avenve, Suite
409, Annapolis, Maryland 21403.

i. Comment Date: June 3, 1985,

j. Competing Application: Project No.
8813-000, Date Filed: December 24, 1984,
Comment Due Date: April 1, 1985,

k. Description of Project; The
proposed project would utilize the US.
Army Corps of Engineers’ Coffeeville
Lock and Dam, & 850-foot-long and 300-
foot-wide diversion channel and would
consist of; (1) A proposed powerhouse
located on the north side of the river in
the diversion channel housing two 8-
MW generators for a total installed
capacity of 16 MW; (2) a proposed 44—
kV transmission line approximately 2
miles long interconnecting with
Alabama Power Company’s transmisson
system; and (3) appurtenant facilities.
The Applicant estimates that the
average annual generation would be 55
GWh. All project energy would be sold
to Alabama Power Company.

l. This notice also consists of the
following standard paragraphs: A8, A9,
B, C, and D2

m. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $30,000.

Zu. Type of Application: Preliminary
Permit.

b. Project No.: 8815-000.

c. Date Filed: December 24, 1964,

d. Applicant: Oliver Hydro
Associates. :

e. Name of Project: W. B. Oliver
Hydro Project.

f. Location: On the Black Warnior
River near Tuscaloosa. Tuscaloosa
County, Alabama.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)}—825(r).

h. Gontact Person: Mr. Casey
Cummings, 410 Severn Avenue, Suite
409, Annapolis, Maryland 21403,

i. Commen! Date: June 3, 1985.

j- Campeting Application: Project No.
8814-000, Date Filed: December 24, 1984
Commen! Doe Date: March 29, 1985,

k. Description of Project: The
proposed project would utilize the 1.S.
Army Corps of Engineers’ W. B. Oliver

Lock and Dam, & 1.000-foot-long and
100-footl-wide diversion channel. and
would consist of: {1) A new powerhouse
located on the north side of the river in
the diversion channel housing two 7.5-
MW generators for a total installed
capacity of 15 MW:; [2) a proposed 44-kV
transmission line approximately 2 milcs
long interconnecting with Alabama
Power Company's transmission systen:
and (3) appurtenant facilities. The
Applicant estimates that the average
annual generation would be 60 GWh.
All project energy would be sold to
Alabama Power Company.

1. This notice also consists of the
following standard paragraphs: A8, As
B, C, and D2.

m. Proposed Scope of Studies under
Permit: A preliminary permit, if issued.
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and projec!
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $30,000.

3a. Type of Application: Conduil
Exemption.

b. Project No.: 9008-000.

¢. Date Filed: March 7, 1985.

d. Applicant: Los Angeles County
Flood Control District (LACFCD).

e. Name of Project: Alamitos Barrier.

f. Location: Pressure Reduction
Station, in the City of Long Beach, Los
Angeles County, CA.

g. Filed Pursuant to: Section 30 of the
Federal Power Act, 16 U.S.C. 823(a).

h. Contact Person: Mr. T. A.
Tidemanson, Chiefl Engineer, LACFCD.
P.O. Box 2418, Los Angeles, CA 80051,
(213) 226-4111.

Mr. Peter McAlpin, President, Hydro
Electric Constructors, Inc., 932 Town &
Country Road, Orange, CA 92668 {714)
547-6867.

i. Comment Date: May 29, 1985.

j. Description of Project: The proposed
project would consist of & single turbin-
generator unit with an installed capacity
of 250 kW, producing an estimated
average annual generation of 1,85 GWh.
and located at the Central Basin Service
Connection No. 44, an underground
pressure reducing station vaull used for
fhe distribution of water. A tap
transmission line would connect the
project to an existing 12-kV Southern
California Edison [SCE) line. Project
power would be sold to SCE.
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k. This notice also consists of the
following standard paragraphs: A3, A9,
B. C. and D3b.

4a. Type of Application: Condait
Exemption.

b. Project No.: 9007-000,

c. Date Filed: March 7, 1985.

d. Applicant: Los Angeles County
Flood Control District (LACFCD).

e. Name of Project: Dominguez Gap
Burrier.

f. Location: Pressure Reduction
Station, in the City of Carson, Los
Angeles County, CA.

g. Filed Pursuant to: Section 30 of the
Federal Power Act, 16 U.S.C. 823{a).

h. Contact Person: Mr. T A,
Tidemanson, Chief Engineer, LACFCD,
P.0. Box 2418, Los Angeles, CA 90051
(213) 2264111, -

Mr. Peter McAlpin, President, Hydro
Electric Constructors, Inc., 932 Town &
Country Road, Orange, CA 92668 (714)
47-6867,

1. Comment Date: May 29, 1985.

j. Deseription of Project: The proposed
project would consist of a single turbine-
generator unit with an installed capacity
of 275 kW, producing an estimated
average annual generation of 2.20 GWh,
and located at the West Coast Basin
Service Connection No. 37, an
underground pressure reducing station
vault used for the distribution of water.
Atap transmission line would connect
the project to an existing 12-kV Southern
California Edison (SCE) line. Project
power would be sold to SCE.

% This notice also consists of the
lollowing standard paragraphs: A3, A9,
B, C, and D3b.

‘ 5a. Type of Application: Preliminary
Parmit.

b. Project No.: 9010-000.

Date Filed: March 8, 1985,

d. Applicant: Benjamin Falls
Hydroelectric Company.

e. Name of Project: Benjamin Falls.

. I Location: Airport Brook in
Washington County, Vermont.

& Filed Pursuant to: Federal Power
Act. 16, U.S.C. 791{a)—825(r).

h. Contact Person: Mr. John L.
Warshow, Benjamin Falls Hydroelectric
Company, 26 State Street, Montpelier,
VT 05602,

i. Comment Date: June 13, 1985.

I- Description of Project: The proposed
froject wounld consist of: (1) An existing
15-foot-high, 40-foot-long stone and
toncrete dam owned by the City of
Montpelier: (2) an existing reservoir
with a surface area of 8.2 acres and a
#0ss storage capacity of 82 acre-feet at
“evation 884 feet NGVD; (3) a proposed
Hoot-diameter, 2,200-foot-long
penstock: (4) a proposed powerhouse
fOntaining a generating unit with 4 rated
“apacity of 825-kW: (5] a proposed 6-

foot-wide, 20-foot-long, 5-foot-high
tailrace; and (8) a proposed 300-foot-
long transmission line tying into the
existing Green Mountain Power
Corporation System. The Applicant
eslimates a 2,000,000 kWh average
annual energy production.

k. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 18
months, during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $50,000.

1. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2.

6a. Type of Application: Preliminary
Permit.

b. Project No: 8952-000.

c. Date Filed: February 14, 1985,

d. Applicant: Streamline Hydro, Inc.

e. Name of Project: Procupine Gulch.

f. Location: On Procupine Gulch Creek
in Summit County, Colorado, on lands
administered by the Arapahoe National
Forest.

8. Filed Pursuant to: Federa! Power
Act, 16 U.S.C. 791{a)-825(r).

h. Contact Person: Mr. Robert E. Stout,
6565 South Dayton, Englewood,
Colorado 80111.

i. Comment Date: June 24, 1885,

j. Description of Project: The proposed
project would consist of: (1) A 4- 10 6-
foot-high and 25-foot-long proposed
diversion dam and spillway structure at
an elevation of approximately 10,360
feet; (2) a proposed reservoir with a
surface area of 450 square feet and a
slorage capeacity of 800 cubic feet; (3) a
proposed 4,000-foot-long, 14-inch-
diameter penstock; (4) a proposed
powerhouse containing two generating
units with a total capacity of 300 kW; (5)
a proposed closed channel conduit
tailrace 2 feet in diameter and 20 feet
long; (6) a proposed 24-kV transmission
line, approximately 700 feet long: and (7)
appurtenant facilities. The estimated
average annual generation of 1.3 million
kWh would be sold to Public Service
Company of Colorado.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C & D2

I. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a

preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cos! of the
studies under permit would be $6,000.

7a. Type of Application: Preliminary
Permit.

b. Project No: 8944-000.

c. Date Filed: February 11, 1985.

d. Applicant: Streamline Hydro, Inc,

e. Name of Project: Dry Gulch Creek,

f. Location: On the Dry Gulch Creek in
Clear Creek County, Colorado, on lands
administered by the Arapahoe National
Forest.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Robert E. Stout,
8565 South Dayton, Englewood,
Colorado 80111.

i. Comment Date: June 24, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 4- to 6-
foot-high and 25-foot-long proposed
diversion dam and spillway structure al
an elevation of approximately 10,904
feet; (2) a proposed reservoir with a
surface area of 200 square feet and a
storage capacity of 800 cubic feel: (3] a
proposed 3,200-foot-long, 12-inch-
diameter penstock; (4) a proposed
powerhouse containing a single
generating unit of 120 kW capacity; (5) 2
proposed closed channel conduit
tailrace 2 feet in diameter and 20 feet
long; (6) & proposed 25-kV transmission
line, approximately 1,800 feet long: and
[7) appurtenant facilities. The estimated
average annual generation of 500,000
million kWh would be sold to Public
Service Company of Colorado.

k. This notice also consists of the
following standard paragraphs: A8, A7,
A9, B, C &D2

L. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility.
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $3.000.
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#a. Type of Application: Major
License (Over SMW),

b. Project No.: 4369-002.

¢. Date Filed: August 23, 1964,

d. Applicant: City of Anoka.

e. Name of Project: Coon Rapids
Hydroelectric Project,

f. Location On the Mississippi River
in Anoka and Hennepin Counties, MN,
g. Filed Pursuant to: Federal Power

Act 16, U.S.C. 791{a)—825(r).

h. Contact Person: Mr. Ashok K.
Rajpal, Mead & Hunt, Inc., 2320
University Avenue, P.O. Box 5247,
Madison, Wisconsin 53705 Mr. Jerry
Dulgar, City Hall, 2015 First Avenue,
Anoka, Minnesota 55303.

i. Comment Date: June 24, 1985.

j« Description of Project: The Coon
Rapids dam is owned by the Hennepin
County Park Reserve. The proposed
project would consist of: (1) The
existing, 2,150-foot-long dam which
consists of two'earth dikes, a Tainter
gate spillway section, and a
nonoverflow section. The dam varies in
height between 15 feet and 25 feet; (2) an
existing reservoir with a surface area of
485 acres and a storage capacity of 4,780
acre-feet at powerpool elevation of 830.1
feet m.s.l; (3) & proposed headrace; (4) a
proposed reinforced concrete
powerhouse containing two generating
units with a total rated capacity of 10.4
MW: (5] a proposed tailrace; (6) a
proposed 13.8-kV transmission line that
would be connected to the Northern
Power Company's substation located
150 feet south of the existing dam; and
(7) appurtenant facilities. The estimated
average annual energy output for the
project is 47.000,000 kWh.

k. Purpose of Project: Power
generated at the project would be sold
to the Applicant’s customers with the
excess sold to the Northern States
Power Co.

l. This notice also consists of the
following standard paragraphs: A3, A9,
B, & C.

9a. Type of Application: Exemption (5,
MW or Less).

b. Project No: 7004-001.

c. Date Filed: November 28, 1984, and
supplemented February 28, 1985.

d. Applicant: City of Rock Falls,
Illinois.

e. Name of Project: Upper Sterling
Hydro Project.

f. Location: On the Rock River in
Rock Falls, Whiteside County, [llinois.

g. Filed Pursuant to: Section 408 of the
Energy Security Act of 1980, (16 U.S.C.
2705 and 2708 as amended).

h. Contact Person: Honorable Glen R.
Kuhlemier, Mayor, City of Rock Falls,
603 10th Street, Rock Falls, Illinois
61071.

i. Comment Date: June 6, 1985.

j. Description of Project: The
proposed project would consist of: (1)
An existing concrete gravity dam
approximately 1,300 feet long and 8 feet
high inclusive of 28-inch flashboards; (2)
an existing 2,400-acre reservoir having a
storage capacity of 7,000 acre-feet at an
elevation of 636 feet m.sl; (3) a
proposed powerhouse integral with the
dam, located at the east side of the river,
housing two 1,000-kW generators for a
total installed capacity of 2.000 kW: (4) a
proposed buried 35-foot-long 34.5-kV
transmission line; and (5) appurtenant
facilities. The applicant estimates thal
the average annual energy generated
would be 15.3 GWh. The Applicant
holds all real estate interests necessary
to devleop end operate the proposed
project.

k. Purpose of Project: All energy
produced will be used by the Applicant
to reduce wholesale power purchases.

I. This notice also consists of the
following standard paragraphs: A1, A9,
B, C and D3a.

m. purpose of Exemption: An
exemption, if issued, gives the Exemplee
priority of control, development, and
operation of the project under the terms
of exemption from licensing, and
protects the Exemplee from permit or
license applicants that would seek to
take or develop the project. ’

10a. Type of Application: Amendment
to Exhibit R (Recreation Plan).

b. Project No: 2409-004.

c. Date Filed: March 7, 1883.

d. Applicant: Calaveras County Waler
District, California.

e. Name of Project: North Fork
Stanislaus River Hydroelectric
Development.

f. Location: Utica and Union
Reservoirs, Calaveras County,
California.

g8. Filed Pursuant to: License Article
44.

h. Contact Person: Mr. Steve Felte,
General Manager, Calaveras County
Water District, 427 East St. Charles
Street, San Andreas, CA 95249 (208)
754-3543.

i. Comment Date: June 7, 1985.

j. Description of Project; The Licensee
proposes to construct a boat launching
facility with 25 spaces for vehicle .
parking and 15 picnic sites with 15
spaces for vehicle parking within a 30-
acre area adjacen! to the southern
shoreline of Union Reservoir. All
parking facilities would be situated
along a Forest Service road and away
from the shoreline in order to avoid
possible conflicts between adjacent
uses. Additionally, twenty overnight
campsites with associated access roads,
parking, water and sanitation systems
would be constructed in a 13-acre area

at the southwest end of Union Reservoir
Primitive boat access/walking group
camps, one of which would be near the
southernmost reach of Utica Reservoi:
and the other along the northeastern
shoreline of Union Reservoir are also
proposed. Existing boat access group
campsites would be redesignated as
primative according to Forest Service
guidelines with no facilities in order 10
manage for potential overuse of the
area.

k. This notice also consists of the
following standard paragraphs: B, C and
D2.

11a. Type of Application: Conduit
Exemption.

b. Project No.: 8931-000.

c¢. Dale Filed: February 4, 1985,

d. Applicant: Tuolumne County,

e. Name of Project: Eureka Ditch
Hydroelectric Project.

f. Location: Within the Eureka Ditch
part of the Applicant's existing water
supply system, Tuolumne County,
California,

g. Filed Pursuant to: Federal Power
Act, U.S.C. 791(a}-825(r).

h. Contact Person: Mr. Billy H. Marr,
Water Supervisor, Tuolumne County
Administration Center, 2 South Street,
Sonora, CA 95370.

i. Comment Date: June 3, 1985.

j. Description of Project: The proposed
project would consist of: (1) A 10-inch-
diameter, 1,000-foot-long low pressure
pipe; (2) a 10-inch-diameter, 1,000-foo!-
long penstock; and (3) a powerhouse
containing a single generating unit with
a rated capacity of 109 kW to operate
under a head of 560 feet. A 50-foot-long
12-kV transmission line would connect
the project with an existing Pacific Gas
and Electric Company (PG&E) line at the
site.

k. Purpose of Project: The project’s
estimated annual generation of 956,000
kWh would be sold to PG&E.

1. This notice also consists of the
following standard paragraphs: A3, A%
B, C & D3b.

12a. Type of Application: Conduit
Exemption.

b. Project No.: 8937-000.

. Date Filed: February 6, 1885.

d. Applicant: Amador County Water
Agency.

e. Name of Project: lone Pipeline
Hydroelectric Project.

f. Location: On a proposed pipeline
that would replace lone Canal, part of
Pacific Gas and Electric Company's
Amador Waler System, in Amador
County, California.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: David T. Walker,
General Manager, Amador County
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Water Agency, 204 Court Street,
Jackson, CA 95642,

i. Comment Date; June 7, 1985.

i. Description of Project: The proposed
project, near lone Reservoir, would
consist of a generating unit with a rated
capacity of 405 kW that would utilize
energy that normaily would have 1o be
dissipated through pressure reducing
values. The head at the gencrating unit
will be between 981 and 1143 feet. A
1.000-foot-long, 12-kV transmission line
will connnect the project with an
existing Pacific Gas und Electric
Company (PG&E] line south of the site.

k. Purpose of Project: the project's
estimated annual generation of 1.97
million kWh will be sold to PGAE.

. This notice also consists of the
lollowing standard paragraphs: A3, A9,
B, C & D3b.

13a. Type of Application: Preliminary
Permit.

b. Project No.: 9040-000.

c. Date Filed: March 21, 1985,

d. Applicant: Burlington Energy
Development Associates.

e. Name of Project: Gordon Dam.

i. Location: On the Little River in
Worcester County, Massachusetts.

8- Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791{a)-825(r).

h. Contact Person: Mr. John R.
Anderson and Joseph D. Brostmeyer,
Burlington Energy Development
Associates, 64 Blanchard Road,
Burlington, Massachusetts 01803.

i. Comment Date: June 24, 1985,

i Description of Project: The proposed
project would consist of: (1) An existing
13-foot-high, 50-foot-long concrete
gravity dam; (2) a reservoir with a
surface area of 25 acres, a sforage
Capacity of 184 acre-feet, and a normal
water surface elevation of 479.0 fect
msl: (3) a proposed intake gate; (4] a
proposed concete powerhouse
tonnected to the existing dam
tontaining one generating unit with o
Gapacity of 25 kW; (5) a new
Iransmission line, 100 feet long: and (6)
appurtenant facilities. The Applicant
tstimates the average annual generation
would he 110,000 kWh. The existing dam
s owned by the Gordon Chemical
Company, Oxford, Massachusetts,

k. Purpase of Project: Project power
would be sold to the Massachusetts
Electrig Company.

.. This notice also consists of the
following standard paragraphs: A5, A7,
A9, B, C, and D2.

m. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
Preliminary permit for a period of 18
Months during which time Applicant
would investigate project design

alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the

. studies under permit would be $3,000.

14a. Type of Application: Transfer of
License.

b. Project No: 1851-004.

c. Date Filed: October 4, 1984,

d. Applicant: Lower Valley Power and

. Light Inc, (Licensee) and Swift Creak

Power Compeny, Inc. (Transferee].

e. Name of Project: Upper and Lower
Swift Creek Hydroelectric.

f. Location: On Swift Creek partially
within the Bridger-Teton National
Forest, in Lincoln County, Wyoming.

. Filed Pursuant to: Federal Power
Act, 18 U.S.C. 791{a}-825(r).

h. Contact Person: Mr. E. Farley
Eskelson, Swift Creek Power Company,
Inc., 1685 Wright Brothers Drive, Salt
Lake City, UT 84116 and Boyd Parker,
Lower Valley Power and Light, Afton,
Wyoming 83110.

i. Comment Date: June 3. 1885.

j. Description of Transfer: On October
4, 1984, Lower Valley Power and Light,
Inc. (Licensee) and Swift Creck Power
Company, Inc. (Transferee), filed a joint
application for transfer of major license
for the Upper and Lower Swift Creek
Hydroelectric Project No. 1651.

The purpose of the proposed transfer
of the license is to facilitate the
rehabilitation of the Upper and Lower
Swift Creek Project which was
originally licensed on December 1, 1942,
and has been inoperative since 1969.
The Transferee fully intends to
rehabilitate and operate the project s
per three orders amending the license
issued on September 4, 1881: September
3, 1982 and November 7, 1983,

The Transferee is a private
corporation, organized under the laws of
the State of Wyoming, and domesticated
in the State of Wyoming. The Transferee
submits that it will comply with all
applicable laws of the State of Wyoming
as required by section 9{b) of the
Federal Power Act.

The Licensee certifies that it has fully
complied with the terms and conditions
of its license, as amended. and obligates
itself to pay all annual charges acerued
under the license to the date of transfer.
The Transferee accepts all the terms
and conditions of the license, as
amended. and agrees o be bound
thereby to the same extent as though it
was the original licensee.

K. This nofice also consists of the
following standard paragraphs: B and C.

15a. Type of Application: License
{Minor),

b. Project No: 8469-000.

¢. Date Filed: July 30, 1984.

d. Applicant: Artwill Incorporated.

e, Name of Project: Rhyne Mill No, 1.

f. Location: South Fork Catawha
River, Lincoln County, North Carolina.

g. Filed Pursuant to: Federal Power
Act, 18 U.S.C. 791({a}-825(r).

h. Contact Person: Mr. Arthur W. Yex,
147 Highridge Drive, Spartanburg. South
Carolina 29302,

i. Comment Date: June 21, 1985.

j. Description of Project: Applicant
proposes to rebabilitate the existing
inoperative Rhyne Mill No. 1 Project
owned by Rhyne Mills, Inc. of
Lincolnton, North Carolina, The
proposed project would consist of: (1)
An existing stone masonry gravity dam,
about 150 feet in length and 13 feet high;
(2) an existing reservoir about 20 acres
in surface area, with a storage capacity
of 90 acre-feet at a pool elevation of
726.0 feet; (3) an existing powerhouse
containing two generaling units which
would be restored to service, with a
total capacity of 345 kW; (4) a proposed
150-foot-long tailrace section about 15
feet wide and 4 feet deep: (5) a proposed
high voltage transmission line about 850
feet long leading from the powerhouse
area to a point of interconnection: and
(6) appurtenant facilities.

The project’s estimated average
annual generation of 2.4 million kWh
would be sold to Duke Power Company.

k. This notice also consists of the
following standard paragraphs: A3, A9,
B&C.

16a. Type of Application: Preliminary
Permit.

b. Project No: 8954-000.

c. Date Filed: February 14, 1985.

d. Applicant: Streamline Hydro, Inc.

e. Name of Project: Hoop Creek.

f. Location: On Hoop Creek in Clear
County, Colorado, on lands
administered by the Arapahoe National
Forest.

8. Filed Pursuant to: Federa! Power
Act 16 11.S.C. 791(a)-825(r).

h. Contact Person: Mr. Robert E. Stout,
6565 South Dayton, Englewood,
Colorado 80111.

i. Comment Date; June 24, 1985,

j- Description of Project: The proposed
project would consist of: (1) A 4- 10 8-
foot-high and 25-foot-long proposed
diversion dam and spillway structure at
an elevation of approximately 9,924 feet;
{2) a proposed reservoir with a surface
area of 300 square feet and a storage
capacity of 600 cubic feet; (3) a proposed
1.500-fool-long. 14-inch-diameter
penstock; (4) a proposed powerhouse
containing two generating units with a
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total capacity of 200 kW; (5) a proposed
closed channel conduit tailrace 2 feet in
diameter and 20 feet long; (6) a proposed
25-kV transmission line, approximately
200 feet long: and (7) appurtenant
facilities. The estimated average annual
generation 800,000 kWh would be sold
to Public Service Company of Colorado.

k. This notice also consists of the
following standard paragraphs; A6, A7,
A9, B, C& D2z

L. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates thal the cost of the
studies under permit would be $4.000,

17a. Type of Application: Preliminary
Permit.

b. Project No: 8953-000.

¢. Date Filed: February 14, 1885.

d. Applicant; Streamline Hydro, Inc,

e. Name of Project: Mill Creek.

f. Location: On the Mill Creek in Clear
County, Colorado, on lands
administered by the Arapahoe National
Forest.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C, 791(a)-825(r).

h. Contact Person: Mr. Robert E. Stout,
6565 South Dayton, Englewood,
Colorado 80111.

i. Comment Date: June 24, 1985,

j. Description of Project: The proposed
project would consist of: (1) A 4- 1o 6-
foot-high and 25-foot-long proposed
diversion dam and spillway structure at
an elevation of approximately 9,800 feet;
(2} a proposed reservoir with a surface
area of 200 square feet and a storage
capacity of 800 cubic feet; (3) a proposed
1,200-foot-long, 14-inch-diameter
penstock: (4) a proposed powerhouse
conlaining a single generating unit of 130
kW capacity; [5) a proposed closed
channel conduit tailrace 2 feel in
diameter and 20 feel long; (6) a proposed
25-kV transmission line, approximately
1,500 feet long; and (7) appurtenant
facilities, The estimated average annual
generation 500,000 kWh would be sold
to Public Service Company of Colorado.

k. This notice also consists of the
following standard paragraphs: A6, A7,
A9, B, C & D2.

L. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a

preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cos! of the
studies under permit would be $4,000.

18a. Type of Application: Preliminary
Permil.

b. Project No.: 8934-000,

c. Date Filed: February 5, 1985.

d. Applicant: Streamline Hydro, Inc.

e. Name of Project: Blue Creek.

f. Location: On the Blue Creek in Clear
Creek County, Colorado, on lands
administered by the Arapahoe National
Forest.

g Filed Pursuant to: Federal Powcr
Act, 16 U.S.C. 791(a)-825(r).

h. Contact Person: Mr. Robert E. Stout,
6565 South Dayton, Englewood,
Colorado 80111.

i. Comment Date; June 24, 1985.

j. Description of Project: The proposed
project would consist of: (1) A 4- to 8-
foot-high and 25-foot-long proposed
diversion dam and spillway structure at
an elevation of approximately 10,644
feet; (2} a proposed reservoir with a
surface area of 450 square feet and a
storage capacity of 900 cubic feet; (3) a
proposed 3,000-foot-long, 12-inch-
diameter penstock; (4) a proposed
powerhouse containing two generating
units with a total capacity of 500 kW: (5)
a proposed closed channel conduit
tailrace 2 feet in diameter and 20 feet
long; (6) a proposed 25-kV transmission
line, approximately 200 feet long: and (7)
appurtenant facilities. The estimated
average annual generation of 1 million

‘kWh would be sold to Public Service

Company of Colorado.

k. This notice also consists of the
following standard paragraphs; A6, A7,
A9, B, C and D2.

I. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does no! authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 24
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. Depending upon the
outcome of the studies, the Applicant
would decide whether to proceed with
an application for FERC license.
Applicant estimates that the cost of the
studies under permit would be $10,000.

19a. Type of Application: Preliminary
Permit.

b. Project No.: 8920-000.

c. Date Filed: February 1, 1985.

d. Applicant: Independence Electric
Corporation.

e. Name of Project: Sugar Creek
Hydroelectric Project.

f. Location: Catawba River, York
County. South Carolina.

g Filed Pursuant to: Federal Power
Act, 16 U.S.C, 791(a)-825(r).

h. Contact Person: Mr. G. William
Miller, President, Independence Electric
Corporation, 919 18th Street, NW,,
Washington, DC 20006.

i. Comment Date: June 24, 1985.

j. Description of Project: The proposed
project would consist of: (1) A proposed
1.000-foot-long, 50-foot-high earth dam:
(2) a proposed reservoir with a surface
area of 1,900 acres and a storage
capacity of 22,000 acre feet; (3) a
proposed powerhouse located in the
existing stream bed at the downstream
side of the dam, and housing three
generating units with a total capacity of
19.5 MW; (4) a proposed 6-mile-long 230-
kV transmission line; and (5)
appurtenant facilities. The project's
estimated average annual generation of
67,000,000 kWh would be sold to a
nearby utility.

k. This notice also consists of the
following standard paragraphs: A6, A7,
A9, B, C and D2.

I. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction.
Applicant seeks issuance of a
preliminary permit for a period of 36
months during which time Applicant
would investigate project design
alternatives, financial feasibility,
environmental effects of project
construction and operation, and project
power potential. The applicant proposes
to conduct foundation explorations,
including some soil and rock borings
along the proposed dam axis, a
geo?;ﬁ:ysical seismic survey and geologit
mapping in the proposed dam location.
No new roads would be constructed for
access under these studies and the
studies would be conducted without
significantly disturbing the land.
Depending upon the outcome of the
studies, the Applicant would decide
whether to proceed with an application
for FERC license. Applicant estimates
that the cost of the studies under permil
would be $50,000. :

20a. Type of Application: Transfer of
License.

b. Project No.: 2066-004.

¢. Date Filed: February 14, 1985,

d. Applicant: James C. Katsekas, Zoes
J. Dimos, and Clement Dam
Development, Inc,
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e. Name of Project: Clement Dam
Projecl.

f. Location: On the Winnepesaukee
River, near the Town of Tilton, Belknap
and Merrimack Counties, New
Hampshire.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(r).

h. Contact Person: Mr. Zoes |. Dimos,
217 Rocking ham Road, Londonderry,
NH 03053.

Mr. Eugene |. Garceau, Clement Dam
Development, Inc., P.O. Box 1011,
Portsmouth, NH 03801.

i. Comment Date: June 8, 1985.

j- Description of Proposed Transfer:
On May 17, 1982, a license was issued lo
Zoes |, Dimos, and James C. Katsekas
[Licensees), to construct operate and
maintain the Clement Dam Project No.
2966, The Licensees intend to add

lement Dam Development, Inc., to the
license in order to obtain the necessary
continued financing, and assistance in
the operation of the project. For that
reason the Licensess and Clement Dam
Development, Inc. have filed a request
to transfer the license to Zoes ]. Dimos,
James C. Katsekas, and Clement Dam
Development, Inc, (Transferees).

The Licensees have complied with the
terms and conditions of the license. The
project has been in operation as of
December 29, 1984, The Transferees
have agreed to accept all the terms and
conditions of the license and the
requirements of the Federal Power Act
#nd to be bound by it as if it were the
original licensees.

k. This notice also consists of the
following standard paragraphs: B and C.

Competing Applications

Al. Exemption for Small
Hydroelectric Power Project under SMW
Capacity—Any qualified license or
conduit exemption applicant desiring to
file a competing application must submit
10 the Commission, on or before the
specified comment date for the
particular application, either a
competing license or conduit exemption
application that proposes to develop at
least 7.5 megawatts in that project, or a
notice of intent to file such an
epplication. Any qualified small
hydroelectric exemption applicant
desiring to file a competing application
must submit to the Commission, on or
before the specified comment date for
the particular application, either a
competing small hydroelectric
Exemption application or a notice of
‘ntent to file such an application.
Submission of a timely notice of intent
illows an interested person to file the
tompeting license, conduit exemption,
or small hydroelectric exemption
#pplication no later than 120 days after

the specified comment date for the
particular application. Applications for
preliminary permit will not be accepted
in response to this notice.

A2, Exemption for Small
Hydroelectric Power Project under SMW
Capacity—Any qualified license or
conduit exemption applicant desiring to
file 8 competing application must submit
to the Commission, on or before the
specified comment date for the
particular application, either a
competing license or condult exemption
application that proposes to develop at
least 7.5 megawatts in that project, or a
notice of inten! to file such an
application. Submission of a timely
notice of intent allows an interested
person o file the competing license or
conduit exemption application no later
than 120 days after the specified
comment date for the particular
application. Applications for preliminary
permit and small hydroelectric
exemption will not be accepted in
response to this notice.

AQS. License or Conduit Exemption—
Any qualified license, conduit exeption,
or small hydroelectric exemption
applicant desiring to file a competing
application must submit to the
Commission, on or before the specified
comment date for the particular
application, either a competing license,
conduit exemption, or small
hydroelectric exemption application, or
a notice of intent to file such an
application. Submission of a timely
notice of intent allows an interested
person to file the competing license,
conduit exemption, or small
hydroelectric exemption application no
later than 120 days after the specified
comment date for the particular
application. Applications for preliminary
permit will not be accepted in response
to this notice.

This provision is subject to the
following exception: if an application
described in this notice was filed by the
preliminary permittee during the term of
the permit, a small hydroelectric
exemption application may be filed by
the permittee only (license and conduit
exemption applications are nol affected
by this restriction).

A4. License or Conduit Exemption—
Public notice of the filing of the initial
license, small hydroelectric exemption
or conduit exemption application, which
has already been given, established the
due date for filing competing
applications or notices of intent. In
accordance with the Commission's
regulations, any competing application
for license, conduit exemption, small
hydroelectric exemption. or preliminary
permit, or notices of intent to file
competing applications, must be filed in

response to and in compliance with the
public nolice of the initial license, small
hydroelectric exemption or conduit
exemption application. No competing
applications or notices of intent may be
filed in response to this notice.

Ab. Preliminary Permit: Existing Dam
or Natural Water Feature Project—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project at an existing dam or
natural water feature project, mus!
submit the competing application to the
Commission on or before 30 days after
the specified comment date for the
particular application {see 18 CFR 4.30
to 4.33 (1982)). A notice of intent to file a
competing application for preliminary
permit will not be accepted for filing.

A competing preliminary permit
application must conform with 18 CFR
4.33(a) and (d).

AB. Preliminary Permit: No Existing
Dam—Anyone desiring to file a
compeling application for preliminary
permit for a proposed project where no
dam exists or where there are proposed
major modifications, must submit lo the
Commission on or before the specified
comment date for the particular
application, the competing application
itself, or a notice of intent to file such an
application. Submission of a timely
nolice of intent allows an interested
person to file the competing preliminary
permit application no later than 60 days
after the specified comment date for the
particular application,

A competing preliminary permit
application must conform with 18 CFR
4.33(a) and (d).

A7. Preliminary Permit—Except as
provided in the following paragraph. any
qualified license, conduit exemption, or
small hydroelectric exemption applicant
desiring to file a competing application
must submit to the Commission, on or
before the specified comment date for
the particular application, either a
competing license, conduit exemption,
or small hydroelectric exemption
application or a notice of intent to file
such an application, Submission of a
timely notice of intent to file a license,
conduit exemption, or small
hydroelectric exemption application
allows an interested person 1o file the
competing application no later than 120
days after the specified comment date
for the particular application.

In addition, any qualified license or
conduit exemption applicant desiring to
file 8 competing application and file the
subject application until: (1) A
preliminary permit with which the
subject license or conduit exemption
application would compete is issued, or
(2) the earliest specified comment date
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for any license, conduit exemption, or
small hydroelectric exemption
application with which the subject
license or conduit exemption application
would compete: whichever occurs first.

A compeling license application must
conform with 18 CFR 4.33{a) and [d).

AB. Preliminary Permit—Public notice
of the filing of the initial preliminary
permit application, which has already
been given, established the due date for
filing competing prelininary permit
applications on notices of intent. Any
competing preliminary permit
application, or notice of intent to file a
competing preliminary permit
application, must be filed in response to
and in compliance with the public notice
of the initial preliminary permit
application. No competing preliminary
permit applications or notices of intent
to file & preliminary permit may be filed
in response to this notice.

Any qualified small hydroelectric
exemption applicant desiring to file a
competing application must submit to
the Commission, on or before the
specified comment date for the
particular application, either a
competing small hydroelectric
exemption application or a notice of
intent to file such an application.
Submission of a timely notice of intent
to file a small hydroelectric exgmption
application allows an interested person
to file the competing application no ldter
than 120 days after the specified
comment date for the particular
application.

In addition, any qualified license or
conduit exemption applicant desiring to
file a competing application may file the
subject application until: (1) A
preliminary permit with which the
subject license or conduit exemption
application would compete is issued, or
(2) the earliest specified comment date
for any license, conduit exemption, or
small hydroelectric exemption
application with which the subject
license or conduit exemption application
would compete; whichever ocecurs first,

A competing license application must
confarm with 18 CFR 4.33(a) and {d).

A9, Notice of intent—A notice of
intenl must specify the exacl name,
business address, and telephone number
of the prospective applicant, include an
unequivocal statement of intent to
submit, if such an spplication may be
filed, either {1} a preliminary permit
application or (2} a license, small
hydroelectric exemption, or conduit
exemption application, and be served on
the applicant{s) named in this public
notice,

B. Comments, Protests, or Motions to
Inlervene—Anyone may submit
comments, a protest, or a motion lo

intervene in accordance with the
requirements of the Rules of Practice
and Procedure, 18 CFR 365.210, 385.211,
385.214. In determining the appropriate
action to take, the Commission will
consider all protests or other comments
filed, but anly those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C. Filing and Service of Responsive
Documents—Any filings mus! bear in all
capital letters the title "COMMENTS",
“"NOTICE OF INTENT TO FILE
COMPETING APPLICATIONS™, .
"COMPETING APPLICATION",
“"PROTEST" or "MOTION TO
INTERVENE", as applicable, and the
Project Number of the particular
application to which the filing is in
response. Any of the above named
documents must be filed by providing
the original and the number of copies
required by the Commission's
regulations to: Kenneth F. Plumb,
Secretary. Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Wahsington, D.C. 20426. An
additional copy must be sent to: Fred E.
Springer, Chiel, Project Management
Branch, Division of Hydropower
Licensing. Federal Energy Regulatory
Commission, Room 208 RB at the above
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant specified
in the particular application.

D1. Agency Comments—Federal,
State, and local agencies that receive
this notice lhrouzﬁe direct mailing from
the Commission are requested to
provide comments pursuant to the
Federal Power Act, the Fish and
Wildlife Coordination Act, the
Endangered Species Act, the National
Historic Preservation Act, the Historical
and Archeological Preservation Act, the
National Environmental Policy Act, Pub.
L. 88-29, and other applicable stalutes.
No other formal requests for comments
will be made.

Comments should be confined to
substantive issues relevant to the
issuance of a livense. A copy of the
application may be obtained directly
from the Applicant. If an agency does
no! file comments with the Commission
within the time se! for filing comments,
it will be presumed to have no
comments. One copy of an agency's
comments must also be sent lo the
Applicant’s representatives.

D2. Agency Comments—Federal,
State, and local agencies are invited to

file comments on the described
application. (A copy of the application
may be obtained by agencies directly
from the Applicant.) If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency's comments musi also
be sent to the Applicant’s
representatives,

D3a. Agency Comments—The U.S.
Fish and Wildflife Service, the National
Marine Fisheries Service. and the State
Fish and Game agencylies) are”
requested, for the purposes set forth in
section 408 of the Energy Security Act of
1980, to file within 60 days from the date
of issuance of this notice appropriate
terms and conditions to protect any fish
and wildlife resources or to otherwise
carry out the provisions of the Fish and
Wildlife Coordination Ac!. General
comments concerning the project and its
resources are requested; however,
specific terms and conditions to be
included as a condition of exemption
mus! be clearly identified in the agency
letter. If an agency does not file terms
and conditions within this time period,
that agency will be presumed to have
none. Other Federal, State, and local

. agencies are requested to provide any

comments they may have in accordance
with their duties and reponsibilities, No
other formal requests for comments will
be made. Comments should be confined
to substantive issues relevant to the
granting of an exemption. If an agency
does not file comments within 80 days
from the date of issuance of this notice
it will be presumed to have no
comments. One copy of an agency's
comments must also be sent to the
Applicant's representatives.

D3b. Agency Comments—The U.S.
Fish and Wildlife Service, the National
Marine Fisheries Service, and the State
Fish and Game agency(ies) are
requested, for the purposes set forth in
section 30 of the Federal Power Act. to
file within 45 days from the date of
issuance of this notice appropriate terms
and conditions o protect any fisfr and
wildlife resources or otherwise carry oul
the provisions of the Fish and Wildlife
Coordination Act. General comments
concerning the project and its resources
are requested; however, specific terms
and conditions to be included as a
condition of exemption must be clearly
identified in the agency letter. If an
agency does not file terms and
conditions within this time period, tha!
agency will be presumed to have none.
Other Federal, State, and local agencies
are requested o provide comments they
may have in accordance with their
duties and responsibilities. No other
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formal requests for comments will be
made. Comments should be confined to
substantive issues relevant to the
granting of an exemption. If an agency
does not file comments within 45 days
from the date of issuance of this notice,
it will be presumed to have no
comments. One copy of an agency's
comments must also be sent to the
Applicant’s representatives.

Dated: April 29, 1985,
Kenneth F. Plumb,
Secrelary.
[FR Doc. 85-10685 Filed 5-1-85; 8:45 am|
EULING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPTS~00062; FRL-2828-6)

Open Meeting of Interagency Toxic
Substances Data Committee

AGeNncy: Office of Pesticides and Toxic
Substances, Environmental Protection
:\gcncy (EPA)-

acTioN: Notice of open meeting.

SuMMARY: This notice announces the
forthcoming meeting of the Interagency
Toxic Substances Data Committee. The
date of the meeting has been changed
from that announced at the March
meeting. The meeting is open to the
publie.

0ATE: The meeting will take place from
9:30 a.m. o 12:30 p.m. on June 11, 1985.
ADDRESS: The meeting will be held in
the: First Floor Conference Room,
Council on Environmental Quality, 722
Jackson PL, NW., Washington, D.C.
20006, Please use the entrance on
Jackson Place.

FOR FURTHER INFORMATION CONTACT:
Gerard Brown (TS-793), Executive
Secretary, Interagency Toxic Substances
Data Committee, Office of Pesticides

and Toxic Substances, Environmental
Protection Agency, Rm. E-333, 401 M
Street SW., Washington, D.C. 20460
(202-382~3755).

SUPPLEMENTARY INFORMATION: The
regular meetings of the Interagency
Toxic Substances Data Committee
usually are held on the first Tuesday of
alternate months, Because of the
difficulty of holding & meeting during the
summer vacation months, the next
meeting has been scheduled for
September 10, 1985,

Dated: April 25, 1985,
Gerard Brown,
Executive Secretary, Interagency. Toxic
Substances Date Committee.
(FR Doc. 85-10657 Filed 5-1-85; 8:45 am|
BLLING CODE 8560-50-

GENERAL SERVICES
ADMINISTRATION

Office of Information Resources
Management
Federal Telecommunication Standards

AGeNcyY: Office of Information
Resources Management, GSA.

ACTION: Notice of adoption of standard.

SUMMARY: The purpose of this notice is
to announce the adoption of a Federal
Telecommunication Standard (FED-
STD). FED-STD 1028,
“Telecommunications; Interoperability
and Security Requirements for Use of
the Data Encryption Standard with
CCITT Group 3 Facsimile Equipment” is
approved by the General Services
Administration and will be published.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert M. Fenichel, Office of
Technology and Standards, National
Communications System, telephone
(202) 692-2124.

SUPPLEMENTARY INFORMATION: 1. The
General Services Administration (GSA)
is responsible, under the provisions of
the Federal Property and Administrative
Services Act of 1949, as amended, for
the Federal Standardization Program.
On August 14, 1972, the Administrator of
General Services designated the
National Communications System (NCS)
as the responsible agent for the
development of telecommunication
standards for NCS interoperability and
the computer-communication interface.

2. On October 25, 1983, a notice was
published in the Federal Register (48 FR
49383) that a proposed draft Federal
Telecommunications Standard entitled
“Telecommunications: Interoperability
and Security Requirements for Use of
the Data Encryption Standard with
CCITT Group 3 Facsimile Equipment”
was being proposed for Federal use.

3. The justification package as
approved by the Director, Office of
Science and Technology Policy (OSTP),
Executive Office of the President was
presented to GSA by NCS with a
recommendation for adoption of the
standard. These data are a part of the
public record and are available for
inspection and copying at the Office of
Technology and Standards, National
Communications System, Washington,
DC 20305-2010.

4. The approved standard contains
four sections. Sections 1 and 2 provide
information regarding description,
objectives, application. definitions and
referenced documents. Sections 3 and 4
provide the technical requirements of
the standard.

5. A copy of the standard is provided
as an attachment to this notice.
Interested parties may purchase the
standard from GSA, acting as agent for
the Superintendent of Documents,
Copies are for sale at the GSA
Specifications Unit (WFSIS), Room 6039,
7th and D Streets, SW, Washington, DC
20407; telephone (202) 472-2205.

Dated: April 4, 1985,
Frank J. Carr,

Assistant Administrator Office of Information
Resources Management.

FEDERAL STANDARD

Telecommunications: Interoperability
and Security Requirements for Use of
the Data Encryption Standard With

CCITT Group 3 Facsimile Equipment

This standard is issued by the General
Services Administralion pursuant to the
Federal Property and Administrative
Services Act of 1949, as amended.

1. Scaope

1.1 Description. This standard
specifies interoperability and security
related requirements for the use of
encryption with CCITT (i.e.
International Telegraph and Telephone
Consultative Committee) Group 3-type
facsimile equipment. The algorithm used
for encryption is the Data Encryption
Standard (DES), described in Federal
Information Processing Standards
Publication 46. Requirements contained
in section 3 below relate to the
interoperation of DES Cryptographic
Equipment, or their operation with
associated CCITT Group 3 facsimile
equipment. Additional security
requirements, not directly relating to
interoperability, are contained in
Federal Standard 1027,

1.2 Objectives

1.21 Interoperability. To facilitate
the interoperation of Government
facsimile equipment that requires
cryplographic protection using the Data
Encryption Standard (DES) algorithm.

1.2.2 Security. To prevent the
disclosure of facsimile documents,

1.3 Application. This standard
applies to all DES cryptographic
components, equipment, systems, and
services procured or leased by Federal
departments and agencies for the
encryption, using the Data Encryption
Standard [DES) algorithm, of documents
transmitted by CCITT Group 3-lype
facsimile equipment. Guidance to
facilitate the application of this
standard, with respect to degradation of
securily by improper implementation or
use, will be provided for in a revision to
Federal Property Management
Regulation 41, Code of Federal
Regulations 101-35.3,
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14 Definitions. Until Federal
Standard 1037 is revised to include
encryption terms, definitions of
encryption-related terms may be found
in the National Communications
Security Glossary.

2. Referenced Documents

a. Federal Information Processing
Standards Publication 46: Data
Encryption Standard. (Copies of this
standard are available from the
National Technical Information Service,
U.S. Department of Commerce, 5285 Port
Royal Road, Springfield. VA 22161.)

b. Federal Information Processing
Standards Publication 81: DES Modes of
Operation. (Copies of this standard are
available from the National Technical
Information Service, U.S. Department of
Commerce, 5285 Port Royal Road,
Springfield, VA 22161.)

¢. Federal Standard 1026:
Telecommunications: Interoperability
and Security Requirements for Use of
the Data Encryption Standard in the

Physical Layer of Data Communications.

{Copies of this standard are available
from the General Services
Administration Specification Unit
(WFSIS), Room 6039, 7th and D Streets
SW., Washington, D.C. 20407.)

d. Federal Standard 1027:
Telecommunications: General Security
Requirements for Equipment Using the
Data Encryption Standard. (Copies of
this standard are available from the
General Services Administration
Specification Unit (WFSIS), Room 6039,

7th and D Streets SW., Washington, D.C.

20407.)

¢. Federal Standard 1062:
Telecommunications: Group 3 Facsimile
Apparatus for Documen! Transmission.
(Copies of this standard are available
from the General Services
Administration Specification Unit
(WFSIS), Room 6039, 7th and D Streels
SW., Washington, D.C. 20407.)

f. Federal Standard 1063:
Telecommunieations: Procedures for
Document Facsimile Transmission.
[Copies of this standard are available
from the General Services
Administration Specification Unil
[(WEFSIS), Room 6039, 7th and D Streets
SW., Washington, D.C. 20407.)

g- National Communications Security J

Glossary (Controlled Distribution).
(Copies of this glossary may be
requested from the National
Communications Sécurity Committee
(NCSC) Secretariat, Room C-2A40,
Operations Building 3. National Security
Agency, Fort George G. Meade, MD
20755.)

3. Reguirements

31 Overview. CCITT (i.c.
International Telegraph and Telephone
Consultative Commiittee) Group 3 digital

facsimile, transmitted at 2.4, 4.8, 7.2, or
9.6 kbits/s, is encrypted using the Data
Encryption Standard (DES) algorithm in
the same manner as is described for
encrypting synchronous data in Federal
Standard 1026. Only Group 3 facsimile
documents and optional 2.4 kbit/s
binary-coded signals are encrypled.
Group 3 facsimile is described in
Federal Standard 1062. Binary-coded
signals are described in Federal
Standard 1063.

3.2 Mode of Operation. The 1-bit
Cipher Feedback mode of operation
shall be used. (Ref. Federal Information
Processing Standards Publication 81.)

3.3 Transmission. Upon Clear to
Send indication {e.g. CCITT Interchange
Circuit 108, Ready for Sending, ON)
from a primary (i.e. CCITT V.27 ter or
V.29) modem, the modem input (e.g.
CCITT Interchange Circuit 103,
Transmitted Data) is typically ina
MARK (all ONES) state. A 48-bit
Initializing Vector (IV) is sent at this
point in time, preceded by a single
ZERO bit (SPACE] to delimit the IV. The
first bit transferred of the 48-bit IV is
placed in bit pdsition 17 of the DES
device input block (Rel. Federal
Information Processing Standards
Publication 81.) After transmission of
the IV, all bits passing through the
primary modem are first encrypted. -
Encryption continues until Clear to Send
indication is turned off.

34 Reception. Upon Receiver Ready
indication [e.g. CCITT Interchange
Circuit 109, Data Channel Received Line
Signal Detector, ON) from a primary [i.e.
CCITT V.27 ter or V.28) modem, the
moderm output (e.g. CCITT Interchange
Circuit 104, Received Data) is typically
in @a MARK (all ONES) state. The 48 bits
recelved immediately following the first®
ZERO bit [SPACE) are considered to be
the Initializing Vector. All following bits
received are decrypted. Decryption
continues until Receiver Ready
indication is turned off.

3.5 Encryption Bypass. Except when
DES Cryptographic Equipment is in the
bypass mode (reference Federal
Standard 1027), it shall not be possible
to transmit or receive unencrypted
facsimile documents or portions thereof
(including Group 1 and 2 documents).

3.6 DES Key Variable Loading. The
capability shall exis! to operate [i.e.
encrypt and decrypt fucsimile
documents) with DES key variables
loaded using one of the two methods
described in Federal Standard 1027.

4. Effective Date. The use of this
standard by U.S. government
departments and agencies is mandatory
effective 180 days following the date of
this standard.

5. Changes. When a Government
department or agency considers that this
standard does nol provide for its
essential needs, a statement citing
specific requirements shall be sent in
duplicale to the General Services
Administration (K), Washington. DC,
20405, in accordance with the provisions
of the Federal Property Management
Regulation 41 CFR 101-29,403-1. The
General Services Administration will
determine the appropriate action to be
taken and will notify the ageney.

Preparing Activity:

National Communications System.,
Office of Technology and Standards,
Washington, DC 20305-2010.

Military Interests

Military Coordinating Activity: NSA—NS

Custodians: Army—SC, Navy—EC, Air
Force—02,

Review Activities: Army—AD.CR: Nuvy-—
AS.OM: Air Force—80; DCA—DC: JTC3A—
TT: DLA—DH.

User Activities: Navy—SHMC,

This document is available from the
Generul Services Administration (GSA).
acting as agent for the Superintendent of
Documents. A copy for bidding and
contracting purposes is available from
GSA Business Centers. Copies are for
sale at the GSA Specification Unit
(WFSIS), Room 6039, 7th and D Streets
SW., Washington, D.C. 20407; telephone
(202) 472-2205. Please call in advance
for pickup service.

|FR Doc. 85-10433 Filed 5-1-85; 8:45 am|
BILLING CODE 8820-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control

Project Grants for Preventive Heaith
Services; Sexually Transmitted
Diseases Professional Education;
Availability of Funds for Fiscal Year
1985

The Centers for Disease Control
(CDC) announces the availability of
funds for Fiscal Year 1985 for a Projec!
Grant for Sexually Transmitted Diseases
[STD) Professional Education to be
funded under the Sexually Transmitted
Diseases Research, Demonstration, and
Public and Professional Education Gran!
Program. Catalog of Federal Domestic
Assistance Number is 13.978, This
program is authorized by section 318(b)
of the Public Health Service Act, as
amended (42 U.S.C. 247¢(b)).
Regulations governing Grants for
Sexually Transmitted Diseases
Research, Demonstration, and Public




Federal Register / Vol. 50, No. 85 / Thursday, May 2, 1885 / Notices

18739

and Professional Education {(formerly
Venereal Disease Research,
Demonstrations, and Public Information
and Fd\lﬂﬁbﬂ) are codified in Part 51b
2t Subparts A and F of Title 42, Code of
Federal Regulatim

The objectives of this grant program
are to develop, improve, and evaluate
methods for the prevention and control
yf STD through demonstrations and
applied research: to develop, improve,
apply, and evaluate methods and
strutegies for public information and
education about STD: and to support
pa-ticularly deserving STD public and
professional education programs. The
professional education segment of the
grant program is designed 1o meet the
1990 Objective for the Nation which
states that 85 percent of health
providers seeing suspected cases of STD
will be capable of diagnosing and
reating all diseases and syndromes that
fall within that definition. This will be
sccomplished by training, educating,
snd updating STD clinical personnel in
the public and private sectors and
demonstrating quality standards for the
care of patients with STD. The
achievement of the 1990 objective to
improve clinical capabilily and the other
objectives to reduce STD cases and
complications are mutually dependent
and are national in scope. Therefore, it
is necessary to assure that this training
inifiative is coordinated effeclively with
the basic control components of the
local STD program and that both are
coordinated with CDC to assure that the
totul traning environmen! represents a
national model. The objective of this
specific grant offering is to establish a
comprehensgive STD Prevention/
Training (P/T) Center to serve the
clinical and Disease Intervention
Specialist training needs of personnel
from the Western and Southwestern
United States.

Eligible applicants, therefore, are the
official State of local health agencies of
Arizona, California, and Nevada.
Awards will be limited to applicants
who meel the following minimum °
requirements:

1. Plan to locate the P/T Cenler in a
health department clinic that:

4. 1s dedicated to the diagnosis and
lreatment of STD patients,

b. Serves an average of a1 least 360
patients per 40 weekly service hours,
'H’hf

C. Serves patients of sufficient
demographic variety and morbidity to
support and stimulate the leamning
;'H,‘\ZG'SS.

,2 Have a1 least one university school
o' medicine in the vicinity and provide *
fvidence of support, experience, and a

firm interest in participating from such a
local institulion,

3. Provide assurance that a full
schedule of training activities will begin
within 180 days of the date of gran!
award.

4. Provide evidence of their capability
of adhering to the CDC document
entitled “"Quality Assurance Guidelines
for STD Clinics. 1982" [Clinic QAG) in
providing diagnostic and trealment
services, and to applicable portions of
the CDC document entitled “STD
Prevention/Training Center Curriculum
Guidelines and ormance Standards
for STD Clinical Training” (P/T Center
Guidelines) in the training of health
personnel prior to beginning any training
activities.

5. Provide evidence of their
willingness to adhere to CDC curriculum
in the presentation of STD intervention
outreach training courses for federal,
State and local health department
personnel and for members of the U.S.
uniformed services.

Approximately $115,000 will be
available for Fiscal Year 1985 to fund
one new grant award. It is expected that
the initial grant will begin on or about
August 1, 1985, and will be funded for 12
months in a 2- to 5-year project period.
Continuation awards within the project
period will be made on the basis of
satisfactory progress in meeting project
objectives, compliance with the P/T
Center Guidelines and the Clinic QAG.
or future updates thereof, and on the
availability of funds. The funding
estimate outlined above may vary and is
subject to change.

Funds may be used to support a direct
assistance (i.e., “in lieu of cash”)
position in the dual role of P/T Center
coordinator/instructor of STD
intervention outreach courses. If such a
reques! is made, CDC will make an
individual available for assignment at
the earliest possible date following the
award. CDC will assist in the training
and preparation of the person or persons
designated o carry oul these
responsibilities. Funds will not be
awarded for the purchase or lease of
land or buildings or for the construction
of a facility. Except where another
agency normally houses the public STD
clinic, the P/T Center should be located
in the health department facility. Funds
will not be awarded to renovate existing
space, withou! adequate justification,
including appropriate detailed diagrams,
reliable estimates of cost, and a realistic
projection of the time required for
completion.

An evaluation of each course by each
participant [excep! for the “Update”
courses) is required and should be
forwarded by CDC within 30 days of the

completion of the course. Financial
stalus reports are required no later than
90 days after the end of each budget
period. Final financial status and
progress reports are required 90 days
after the end of a project period.

Applications must include a parrative
which, in addition to the minimum
requirements for an eligible application
as stated above, details the following:
(1) Evidence that the State/local health
department is willing to work toward
meeting the 1990 Objectives for the
Nation: (2) evidence that the training
component of this project will function
in concert with the operating STD clinic
and STD intervention outreach
components of the local control
program: (3) long- and short-term
objectives of the proposed training
which address the applicant’s expected
role over the project period in meeting
the 1990 Objectives for the Nation and
which establish the applicant's
anticipated training accomplishments
for the initial budget period:; (4) the
activities and methods which will be
employed to accomplish the objectives,
(including relationships, responsibilities,
and procedures that ensure the P/T
Center functions according to the Clinic
QAG and the P/T Center Guidelines):
(5) a description of the existing medical
school-health department liaison
activities needed to develop and
implement clinical training: (6) an
evaluation plan which will help
determine if the methods are effective
and the objectives are being achieved:
(7) & budget with justification; and (8)
any other information which will
support the request for assistance.

Grant applications will be reviewed
and evaluated based on the evidence
submitted which specifically describes
(with documentation and attachments)
the applicant’s ability to meet the
following criteria:

1. The applicant conveys a
satisfactory commitment from the Stale/
local health department administration
toward meeting the 1990 Objectives for
the Nation, and specifically, that
objective relaled to the preparation of
health providers to adequately diagnose
and treat STD. and to conduct such
noninvasive STD research that may be
feasible and which will not conflict with
other program priorities,

2. The applicant satisfactorily
describes how the P/T Center
corresponds to the needs, plans, and
objectives of the State/local STD
Program: how the P/T Center activities
will be effectively coordinated with the
basic control components of the local
STD program; and how both will be
coordinated with CDC to assure that the
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total training environment represents a
national model.

3. The applicant’s expected role over
the project period in meeting the 1990
Objectives for the Nation and
anticipated training accomplishments
for the initial budget period are
satisfactorily addressed in the long- and
short-term objectives.

4. The applicant adequately assures
that STD diagnostic and treatment
services will be provided principally in
accordance with the Clinic QAG, in
particular:

a. There will be adequate space and
staff to accommodate patient volume.

b. There will be at least 5 days of full
clinical services provided (a minimum of
35 registration hours during 8 minimum
of 40 patient service hours, including at
least 1 evening or Saturday session each
week) with no interim daily shutdowns.

¢. Clinic management responsibility
will be assigned to one person with
clinical and/or administrative skills and
experience.

d. Diagnosis and treatment will be
provided for most STD and their
syndromes (e.g., syphilis, gonorrhea,
nongonococcal urethritis, PID, herpes,
trichomoniasis, human papilloma virus,
scabies, etc.).

e. A nurse clinician or nurse clinician
and physician assistant model of care
will be used with a physician available
on-site for consullation.

f. An integrated flow will be used
which minimizes the number of patient
stops and the amount of patient waiting
time.

8. Patients will be seen. regardless of
sex, by the next available clinician.

h. Confidentiality will be observed
during both patient registration and
patient care service delivery,

i. A standardized (e.g., “rﬁcckoﬂ").
fully auditable, STD medical record will
be emploved.

j. There will be an on-site laboratory
facility which offers a range of available
stat tests for commonly seen STD.

k. There will be quality assurance
procedures through which clinical care
is audited systematically and the
proficiency of stat laboratory activities
are assessed periodically through
smear/culture and serologic test
correlations.

1. CDC diagnostic guidelines will be
used (e.g.. bimanual examinations for
women, complete genital examinations
for males).

m. The policies and procedures of the
STD clinic will harmoniously
complement the activities of the disease
intervention outreach component of the
program.

n. CDC recommended treatment
schedules will be used.

5. The applicant adequately assures
that the development and operation of
the clinical training component of the
proposed P/T Center will be according
to the P/T Center Guidelines, in
particular:

a. There will be adequate training
space for both clinical and STD
intervention outreach courses and
assurances that it will be available for
all scheduled courses.

b. Classroom space will be adequately
furnished and equipped.

c. A clerical resource will be
identified and available on-site to assist
the P/T Center Training coordinator or
will be provided for through a proposal
to create and fill such a position.

d. The curricula will be developed
according to P/T Center Guidelines.

e. The clinic and stat laboratory
practicum will be structured such that
participants are provided “hands-on"
practice,

f. There will be an evaluation of
participant and medical school teaching
faculty performance.

8- A minimum of 400 hours of
instruction will be provided annually
which consists of at least six "core”
courses (two of which are
“Comprehensive"), and two different
types of course offerings, as described
by the P/T Center Guidelines.

h. The medical school personnel will
play a dominant role in classroom
training.

6. There is a commitment in principle
from a local university medical school to
participate with the applicant in the
establishment of a P/T Center which
addresses the following:

a. Par! of the time of a liaison/
coordinating person (a physician,
preferably a physician in the second or
third year of a fellowship) with the
expense of medical school faculty
instructional services being covered by
the most cost-effective mechanism
possible.

b. The medical school's participation
in the development of curriculum that is
governed by the P/T Center Guidelines.

¢. A minimum of 400 hours of
instruction that will be provided
annually which consists of at least six
“core" courses (two of which are
"Comprehensive”), and two different
tyvpes of course offerings, as described in
the P/T Center Guidelines.

d. Faculty assistance from the medical
school in clinic practicum through the
use of residents or fellows.

e. The medical school's reinforcement
of the provisions of the Clinic QAG
during curriculum development,
instruction, and precepting clinic
practicum.

f. The medical school's arrangement
for medical students, accompanied by
faculty preceptors, to rotate through the
center for training and clinic practicum

7. The applicant provides a
satislactory evaluation plan which will
help determine if the methods are
effective and the objectives are being
achieved.

8. The budget request is clearly
explained, adequately justified,
reasonable, cost-effective, and
consistent with the intended use of grant
funds.

9. The site of the proposed P/T Center
is sufficiently near to major highways
that accessibility by car is a reasonable
option (since driving has been the
common mode of travel used by people
in the area to attend these courses).

10. The location of the proposed P/T
Center is convenient to restaurants and
reasonable hotel/motel
accommodations and accessible through
a local ground transportation system
from an airport.

Site visits may also be made in
connection with the review of
applications.

The original and one copy of the
application must be submitted to Leo A
Sanders, Chief, Grants Management
Branch, Procurement and Grants Office,
Centers for Disease Control, 255 Eas!
Paces Ferry Road, NE, Room 321,
Atlanta, Georgia 30305, on or before 4:30
p.m. (e.d.l.) on May 31, 1985.

Deadlines

Applications shall be considered as
meeting the deadline if they are either:

1. Received at the above address on of
before the deadline date; or,

2. Sent on or before 4:30 p.m. (e.d.t.) on
May 31, 1985, and received in time for
submission to the independent review
group. (Applicants should request a
legibly dated U.S. Postal Service
postmark or obtain a legibly dated
receipt from a commercial carrier or US
Postal Service. Private metered
postmarks shall not be acceptable as
proof of timely mailing.)

Late Applications

Applications which do not meet the
criteria in 1. or 2. above are considered
late applications. Late applications will
not be considered in the current
competition and will be returned to the
applicant.

Applications are subject to review as
governed by Executive Order 12372,
Intergovernmental Review of Federal
Programs, and regulations (42 CFR Parl
122, as amended, and Part 123)
implementing the National Health
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Planning and Resources Development
Act of 1974,

Information on application
procedures, copies of application forms.
and other material may be obtained
from Nancy Bridger, Grants
Munagement Specialist, Grants
Management Branch, Procurement and
Crants Office, Centers for Discase
Control, 255 Easl Paces Ferry Road, NE,
Room 321, Atlanta, Georgia 30305, or by
ralling [404) 2626575 or FTS 236-6575.
Technical assistance may be oblained
from Cheryl A. Blackmore, Division of
Sexually Transmitted Diseases, Center
for Prevention Services, Centers for
Disease Cantrel, Atlanta, Georgia;
30333, telephone {404) 328-2558 or FTS
236-2558.

Dated: April 26, 1985.

W ilhum E. Muldoon,

ctor, Office of Program Support. Centers
'4 «)Noasp Canirol.
|FR Doc, 85-10641 Filed 5-1-85; &45 am)
BILLING CODE 4160-18-M

Health Resources and Services
Administration

“Low Income Leveis” for Health
Careers Opportunity Grants and
Nursing Special Project Grants

This Netice updates the income levels
that are used to define a “low income
fumily” for the support of training for
individuals from disadvantaged
hackgrounds as provided for under
section 787, Health Careers Opportunity
Grants, and section 820, Nursing Special
Project Granis of the Public Health
Service Act

Sections 57.1804(b)(2) and
57 1‘»0“‘(1))(") of the program regulations
(32 CFR Part 57, Subparts S and T)
require that the Secretary publish
periodically in the Federal Register the
low income levels which will be used for
Public Health Service grants (o
mstitutions which provide training for
individuals from disadvantage
backgrounds.

The income figures below were taken

from low income levels, publmhvd by
the U.S. Bureau of Census, using an
index adopted by a Federal Interagency
Committee for use in a variety of
Federal Programs, then multiplied by a
factor of 1.3 for adaptation to health
professions grant programs for which
“a ning for individuals from

lisadvantaged backgruunda is
‘”huurm(t The income figures have
been updated to reflect increases in the

Consumer Price Index through
December 31, 1984,

Income
Levol *
Sae of paromty” family |

Y it | SS00
2 - = o $.000
e AR e 3 ! 10800
[ AP aeiios { 13800
5. — 16,200
 of more_ I a0

fincluces only dependents lisled 00 Federal inoome tax
-nc;:uusm Atusied gross income fr calendy

yeoan 1

Dated: April 26, 1985.
Robert Graham, M.D.,
Administrator Assistant Surgeon General.
|FR Doc. 85-10864, Filed 5-1-85: 8:45 am)
BILLING CODE 4160-16-M

Social Security Administration
Transitional-Employment Training
Demonstration

suMmARY: The Acting Commissioner of
Social Securily announces &
demonstration project providing on-the-
job training for 350 to 500 mentally
retarded individuals who are currently
receiving Supplemental Security Income
(SS1) benefits under titie XV1 of the
Social Security Act {the Act), The Social
Security Administration [SSA) wants to
find out from this projec! the costs and
benefits to be derived from this kind of
transitional-employmen! training. This
project is authorized under section
1110(b) of the Act, We are publishing
this notice to comply with 20 CFR
416.250 which requires SSA to publish a
notice in the Federal Register desaribing
the project.

FOR FURTHER INFORMATION CONTACT:

Dr. Aaron Prero, Office of Policy, ORSIP,

SSA, 2-N-7 Annex Building, 6401
Security Blvd., Baltimore, Maryland
21235; Phone (301) 594-6504 or (301) 594~
6591,

SUPPLEMENTARY INFORMATION:

Project Objectives

The purpose of this demonstration
project is to determine:

(1) The costs of transitional-
employment training of mentally
retarded SSI recipients; and

{2) The benefits that can be achieved
by such training (e.g.. the percentage of
purhﬁﬁnms that can be permanently
placed™in jobs upon conclusion of
training).

Description of the Project

This demonstration project will
provide on-the-job training at 8 training
sites to some 350 to 500 menlally
retarded SSI recipients whose ages will

[
range from 18 to 40. The SSI recipients
who qualify for the project and who
agree to participate will be trained in
private sector jobs for up to a year. This
on-the-job training will include
vocational training but the emphasis
will be on providing the participants
with the needed social skills for
acceptance by supervisors and co-
waorkers. If the training is successful, the
project participant will be placed in a
potentially permanent position.

An equal number of mentally retarded
SSI recipients with ages also ranging
from 18 to 40 will serve as a control
group. This group will be interviewed
and their progress followed through
their SSI records. They will serve as a
basis for comparison with the worker
trainee participants.

This demonstration project is
designed under contract with SSA by
Mathmatica Policy Research, Inc.
(MPR)., PO Box 2393, Princeton NJ 08540.
MPR will administer the project, compile
the data, and evaluate the results.

Authority to undertake this project is
provided by section 1110(b) of the Act
(42 U.S.C. 1310(b}). As required by
section 1110(b). participation in this
project is voluntary and a written
consent will be obtained from or on
behalf of each participant. Most of the
participants will be receiving only SSI
benefits under title XVI of the Act.
However, o significant percentage also
could be concurrently entitled to either
disability insurance benefits or
childhood disability benefits under title
11 of the Act.

Since we are conducting this project
under the authority of section 1110(b) of
the Act only, we may waive for
participants only the requirements for
eligibility to SSI benefits. A participant
who is concurrently entitled to benefits
under title XVI and title Il conld have
his or her eligibility for benefits end
under title If but continue under title
XVI as a result of the work performed
under this project.

Statutory and Regulatory Provisions
Being Waived To Conduct This Project

We are waiving until April 30, 1988,
the following statutory provisions of title
XVI1 of the Act and the implementing
regulations so that they will not apply to
the 350-500 trainees under this project:

(1) Section 1614(a)(3) (D). (E). and (F);
20 CFR 416,974, and 416975 to the extent
they would require the training work be
evaluated under the substantial gainful
activity (SGA) criteria.

(2) Section 1614(a)14) (B). (C) and (D);
20 CFR 416.992 to the extent they would
require the training work be counted as
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part of the worker trainee’s trial period
{TWP).

(3) Section 1614{a)(3)(F); 20 CFR
416.992a, 416,994, and 416.1331 regarding
the extended period of eligibility (EPE),
but only for the purpose of allowing a
full EPE at the end of the training period
for those participants whose TWP
ended at an earlier time.

(4) Section 1611(a); 20 CFR 416.1205,
416.1324 to the extent necessary to
exclude accumulated income from this
work as part of the worker trainee's
resources,

(Catalogue of Federal Domestic Assistance
Program No. 13.812—Assistance Payment—
Research)

Dated: April 26, 1085.
Martha A. McSteen,
Acting Commissioner of Social Security,
|FR Doc. 85-10636 Filed 5-1-85; 8:45 am|
BILLING CODC 4190-11-M
e —

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary
[Docket No. D-85-797; FR-1966]

Delegation of Authority

AGENCY: Department of Housing and
Urban Development, HUD.

ACTION: Delegation of authority.

sumMARY: This delegation of authority
delegates from the Secretary to (1) each
Regional Administrator-Regional
Housing Commissioner the authority to
designate any HUD officer or employee
who is employed in the region for which
the Regional Administrator-Regional
Housing Commissioner is reponsible, to
act as chief of a Category D Field Office
during an absence, disability, or
vacancy in the position of chief and (2)
each Manager the authority to designate
any HUD officer or employee who is
employed in the Field Office for which
the Manager is responsible; lo act as
Manager during an absence, disability,
or vacancy in the position of Manager.

' EFFECTIVE DATE: April 23, 1985.

FOR FURTHER INFORMATION CONTACT:
David D. White, Assistant General
Counsel for Administrative Law, Room
10254, Department of Housing and
Urban Development, 451 Seventh, SW.,
Washington, D.C. 20410, {202) 755-7137,
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On
September 8, 1983, HUD implemented its
field reorganization plan (see 48 FR
7562, February 22, 1983). As the result of
this plan, all of the categories of field
offices (Categories A, B and C) are
headed by a Manager, except for the

Category D Field Office, which is
headed by a Chief.

This delegation of authority delegates
from the Secretary to (1) each Regional
Administrator-Regional Housing
Commissioner, the authority to
designate any HUD officer or employee
who is employed in the region for which
the Regional Administrator-Regional
Housing Commissioner is responsible, to
act as Chief of a Category D Field Office
during an absence, disability, or
vacancy in the position of Chief and (2)
each Manager the authority to designate
any HUD officer or employee who is
employed in the Field Office for which
the Manager is responsible, to act as
Manager during an absence, disability.
or vacancy in the position of Manager.

Authorities Delegated

(1) Each Regional Administrator-
Regional Housing Commissioner is
hereby delegated the authority to
designate any HUD officer or employee
who is employed in the region for which
the Regional Administrator-Regional
Housing Commissioner is responsible, to
act as Chief of a Category D Field Office
during an abasence, disability, or
vacancy in the position of Chief.

(2) Each Manager is hereby delegated
the authority to designate any HUD
officer or employee who is employed in
the Field Office for which the Manager
is responsible, to act as Manager during
an absence, disability, or vacancy in the
position of Manager.

Autbority: Section 7(d) of the Department

of Housing and Urban Development Act, 42
U.S.C. 3535(d).

Dated: April 23, 1985,
Samuel R. Pierce, Jr.,

Secretary, Department of Housing and Urban
Development.

[FR Doc. 85-10635 Filed 5-1-85; 8:45 am)
BILLING CODE 4210-32-M

[Docket No. N-85-1527]

Submission of Proposed Information
Collections to OMB

AGENCY: Office of Administration, HUD.
ACTION: Notices,

SUMMARY: The proposed information
collection requirements described below
have been submitted to the Office of
Management and Budget (OMB] for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposals.

ADDRESS: Interested persons are invited
to submit comments regarding these
proposals. Comments should refer to the
proposal by name and should be sent to:

Robert Fishman, OMB Desk Officer,
Office of Management and Budget, New
Executive Office Building, Washington,
D.C. 20503.

FOR FURTHER INFORMATION CONTACT:
David S. Cristy, Reports Managemen!
Officer, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410, telephone (202}
755-68050. This is not a toll-free number

SUPPLEMENTARY INFORMATION: The
Department has submitted the proposals
described below for the collection of
information to OMB for review, as
required by the Paperwork Reduction
Act (44 US.C, Chapter 35).

The Notices list the following
information: (1) The title of the
information collection proposal; [2) the
office of the agency to collect the
information; (3) the agency form number
if applicable; (4) how frequently
information submissions will be
required; (5) what members of the public
will be affected by the proposal: (6} an
estimate of the total number of hours
needed o prepare the information
submission; (7) whether the proposal is
new or an extension or reinstatement of
an information collection requirement;
and (8) the names and telephone
numbers of an agency ofiicial familisr
with the proposal and of the OMB Desk
Officer for the Department.

Copies of the proposed forms and
other available documents submitted to
OMB may be obtained from David S.
Cristy, Reports Management Officer for
the Department. His address and
telephone number are listed above.
Comments regarding the proposals
should be sent to the OMB Desk Officer
at the address listed above,

The proposed information collection
requirements are described as follows:

Notice of Submission of Proposed
Information Collection to OMB

Proposal: Request for Approval of
Advances Under Preliminary Loan
Contracts

Office: Public and Indian Housing

Form No.: HUD-519891

Frequency of Submission: On Occasion

Affected Public: Businesses or Other
For-Profit and Small Businesses or
Organizations

Estimated Burden Hours: 225

Status; Extension

Contact: George C. Davis, HUD, (202)
755-6444, Robert Fishman, OMB, (202]
395-7316.

Authority: Sec. 3507 of the Paperwork
Reduction Act, 44 U.S.C. 3507; sec, 7(d) of the
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Dated: April 9, 1885,
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Proposal: Community Development
Block Grant (CDBG) Program Small
Cities Performance Assessment
Report (PAR)

Office: Community Planning and
Development

Form No.: HUD-4052

Frequency of Submission: Annually

Affected Public: State or Local
Governments

Estimated Burden Hours: 60,900

Status: Reinstatement

Contacl: Helen Duncan, HUD, (202) 755~
6322, Robert Fishman, OMB, (202) 395-
7316,

Authority: Sec. 3507 of the Paperwork
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the,
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Dated: March 22. 1885,

Dennis F. Geer,

Director, Office of Information Policies and
Systems.

[FR Doc. 8510633 Filed 5-1-85; 8:45 am)
SILLING CODE 4210-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Becharof National Wildlife Retuge
Comprehensive Conservation Plan/
Environmental Impact Statement and
Wilderness Review, Alaska

Acency: Fish and Wildlife Service,
Interior.

AcTion: Notice of availability.

summARY: The U.S. Fish and Wildlife
Service has prepared for public review a
final Comprehensive Conservation Plan,
Environmental Impact Statement (CCP/
EIS), and Wilderness Review for the
Becharof National Wildlife Refuge,
Alaska, pursuant to sections 304(g)(1)
and 1317 of the Alaska National Interes!
Lands Conservation Act of 1980
(ANILCA), section 3(d) of the
Wilderness Act of 1984, and section
102(2)(C) of the National Environmental
Policy Act of 1969, The final CCP/EIS
describes five strategies for long-term
management of the 1.2 million acre
refuge. Each alternative also
recommends additions to the National
Wilderness Preservation System. The
extent of the Refuge that would be
recommended varies from
approximately 695,000 acres (in
:\l';»rnutive A) to 158,000 acres
[Alternative E). At present, about 33
percent of Becharof Refuge is in the
Wilderness Preservation System.

OATE: Comments on the final CCP/EIS
must be submitted on or before June 28,
1985, to receive consideration by the
Regional Director.

ADDRESS: Comments should be
addressed to; Regional Director, U.S.
Fish and Wildlife Service, 1011 E. Tudor
Road, Anchorage, Alaska 99503 (Attn:
William Knauer).

FOR FURTHER INFORMATION CONTACT:
William Knauer, Wildlife Resources,
U.S. Fish and Wildlife Service, 1011 E.
Tudor Road, Anchorage, Alaska 99503,
telephone (907) 786-3399.

A final CCP/EIS has been prepared
for general distribution. Copies of the
final comprehensive plan will be sent to
all persons and organizations who
participated in either the scoping.
alternative workshops, and/or public
hearing/meetings. Copies of the final
document are available upon request
from Mr. William Knauer.

Copies of the final CCP/EIS have been
sent to all agencies that participated in
the public review process and to
agencies and persons who have already
requested copies. Those wishing to
receive a copy of the final may obtain
one by contacting Mr. Knauer, Copies of
the final CCP/EIS are also available for
review at the above location, at the
Becharof National Wildlife Refuge

Office, King Salmon, Alaska, and at the |

following locations:

U.S. Fish and Wildlife Service, Division
of Refuge Management, 18th and C
Streets, NW, Department of the
Interior, Washington, D.C. 20240

U.S. Fish and Wildlife Service, Wildlife
Resources, Lloyd 500 Building, Suite
1692, 500 NE Multnomah Street,
Portland, OR 97232

U.S. Fish and Wildlife Service, Wildlife
Resources, 500 Gold Avenue SW,
Room 1306, Albuquerque, NM 87103

U.S. Fish and Wildlife Service, Wildlifé
Resources, Federal Building, Fort
Snelling, Twin Cities, MN 55111

U.S. Fish and Wildlife Service, Wildlife

- Resources, Richard B. Russell Federal
Building, 756 Spring Street, Atlanta, GA
30303

U.S. Fish and Wildlife Service, Wildlife
Resources, One Gateway Center,
Suite 700, Newton Corner, MA 02158

U.S. Fish and Wildlife Service, Wildlife
Resources, 134 Union Boulevard,
Lakewood, CO 80225

SUPPLEMENTARY INFORMATION: The final

CCP/EIS for the Becharof National

Wildlife Refuge was developed by the

U.S. Fish and Wildlife Service,

Department of the Interior, to fulfill the

requirements of section 304 of ANILCA

relating to preparation of comprehensive
conservation plans. In addition. the final

CCP/EIS and Wilderness Review also

describes the general wilderness

suitability of various acreages of non-
wilderness refuge lands, under each
management alternative, in order to

comply with section 1317(a) of ANILCA
which requires the Secretary of the
Interior to review, in accordance with
section 3(d) of the Wilderness Act, all
non-wilderness refuge lands in Alaska
as to their suitability for preservation as
wilderness and report his
recommendations to the President by
1987,

As a result of the public review
process several changes have been
made in the organization and content of
the draft document. Several sections
have been added to address comments
received or 1o meet more accurately the
planning obligations, as required in
ANILCA. Furthermore, responding to
public comments about the draft
Comprehensive Conservation Plan,
Environmental Impact Statement, and
Wilderness Review for the Becharof
National Wildlife Refuge, the U.S. Fish
and Wildlife Service revised the
document and changed the preferred
alternative, from Alternative C in the
draft plan to a new Alternative B.

This new Alternative B emphasizes:
Maintenance of the Refuge's natural
diversity and key fish and wildlife
populations and habitats by minimizing
potential impacts from development;
provision for future opportunities for oil
and gas exploration in designated areas:
recommendation of wilderness
designation for (1) the northeast section
of the refuge including the drainages of
Big Creek, the eastern reaches of the
King Salmon River, and Gertrude Creek
and (2) the southeast section of the
Refuge including Mount Peulik-Gas
Rocks area, Mount Becharof, and the
drainage of Otter Creek, Featherly
Creek, and Island Arm; maintenance of
traditional access; provision for
continued subsistence use of the
resources of the Refuge; and
maintenance of opportunities for
recreational hunting and fishing.

Major issues addressed by the plan
include intensive human use in sensitive
fish and wildlife habitats; off-Refuge
commercial and sport harvest of adult
salmon; loss of wilderness values; lack
of resource data; designation of
wilderness in the Refuge; protection of
fish and wildlife; protection of
subsistence lifestyle; provision of
additional opportunties for access in the
Refuge; development and use of
adjacent state and private lands and of
inholdings; the refuge planning process:
oil and gas development; other
economic development in the area;
development and use of adjacent state
and private lands: and protection of
cultural resources and historical sites.

The Notice of Intent to prepare the
CCP/EIS and Wilderness Review was




18744

Federal Register / Vol. 50, No. 85 / Thursday, May 2, 1985 / Notices

published in the October 29, 1981,
Federal Register. Other government
agencies and the general public
contributed to the development of this
final CCP/EIS and Wildermness Review.
After dissemination of the diaft version
two public meetings were held in the
villages of Naknek and Egegik, Alaska,
on May 22 and 23, 1984. A public hearing
was held in Anchorage, Alaska, on May
30, 1984,

The U.S. Fish and Wildlife Service
will issue a Record of Decision on this
CCP/EIS no earlier than July 1, 1985,

Dated: April 15, 1965,

Robert D. Jacobsen,

Acting Regional Director.

[FR Doc, 85-10623 Filed 5-1-85; 8:45 am}
BILLING CODE 4310-55-M

Endangered and Threatened Wildlife
and Plants; Availability of a Draft
Environmental Assessment (EA);
Oklahoma

AGENCY: Fish and Wildlife Service,
Interior,

ACTION: Nolice.

SUMMARY: This notice advises the public
that the Draft EA on the proposed
protection of endangered bat habitat in
Adair and Delaware Counties,
Oklahoma, is available for public
review. Comments and suggestions are
requested. Proposed is the acquisition,
by U.S. Fish and Wildlife Service {FWS),
of conservation easements on
approximately 1.200 acres of land in
Adair and Delaware Counties,
Oklahoma. The areas proposed for
conservalion easement would be
protected to ensure the continued
survival of the endangerd Ozark big-
eared bat (Plecotus townsendii ingens),
and the endangered gray bat fMvotis
grisescens). These endangered bats
require protection of their foraging arcas
and caves used for maternity and
hibernation purposes. Five alternative
protection measures were considered
and the less-than-fee acquisition method
was found (o be the most cost effective
and least disruptive to the local
communities.

DATES: Written comments are required
by: July 1, 1985,

ADDRESS: Comments should be
addressed to: Regional Director, U.S.
Fish had Wildlife Service (RE), P.O. Box
1306, Albuquerque, NM 87103,

FOR FURTHER INFORMATION CONTACT:
Bruce G. Halstead, Ascertainment
Biologist, U.S. Fish and Wildlife Service,
P.O, Box 1306, Albuguergue, NM 87103
(Telephone: (505) 766-2174 or FTS 474
2174).

Individuals wishing copies of the
Draft EA for review should immediately
contact the above individual. Copies
have been sent to all agencies and
individuals who participated in the
suoping process and to all others who
have already requested copies.
SUPPLEMENTARY INFORMATION: Bruce (.
Halstead is the primary author of this
document. The U.S. Fish and Wildlife
Service, Department of the Interior, has
prepared a Draft EA on its proposal to
protect approximately 1,200 acres of
endangered bat habitat in Adair and
Delaware Counties, Oklahoma. Of the
approximaltely 1,200 acreas proposed for
protection, 10004 acres occur in Adair
County and 200+ acres occur in
Delaware County. The 1,200 acres are
comprised of ten units ranging in size
from 5 to 400 acres, Eight units are
located in Adair County and are within
510 15 miles of the City of Stilwell and
two units are in Delaware County and
are within 5 to 10 miles of the Ciiy of
Groves,

The areas proposed for protection
would be preserved to ensure the
continued survival of the endangered
Ozark big-eared bat and the endangered
gray bat. These areas contain several
cave units used for maternity and
hibernacula purposes by the endangered
bats. Additionally, the adjacent
forested-riparian areas, which are used
by the endangered bats for feeding and
cover purposes would be protected. This
action is considered necessary in order
to prevent extinction of the endangered
Ozark big-eared bat and help halt the
population decline of the endangered
gray bat.

These ten areas and the cave units
contained in them provide the only
know habitat in Oklahoma for the
endangered Ozark big-eared bat and
support significant numbers of the
Oklahoma population of the endangered
gray bat. The cave ecosystems also
support floral and faunal assemblages
that are unique, possibly including the
Ozark cavefish, which has heen listed
as threatened by FWS.

These bats are considered endingered
due to their small population size and
very limited distribution. Their habit of
concentrating large segments of the total
population in a small number of caves to
form maternity colonies in the spring
and summer, and hibernating colonies in
the winter has made them highly
vulnerable to human disturbance. This
distrubance is believed to have
increased in recent years due to growing
interest in cave related research and
sport spelunking. Their vulnerability is
further increased by their exotic
appearance which makes them targets

of collection and intensive observation
and their low tolerance to disturbun:.

The action is designed to reduce
human disturbance and vandalism in
caves occupied by the bats. Control of
human intrusion on the bats during ths
maternity and hibernacula periods is
considered to be the major action tha
could lead to the recovery of the bats.

Secondarily, and in conjunction with
the reduction in human disturbance, bal
foraging an cover habilat must be
prolected from destruction or other
extreme modification. Implementation of
these two objectives, coupled with
public support and continued research
could ultimately lead to delisting these
two endangered bats.

By acquiring easements on these
lands, FWS would continue to meet its
mandate under the Endangered Species
Act, by providing for the conservation of
habitat necessary o recover the
endandered Ozark big-eared and gray
bats from endangered status.

This action will result in parmanent
protection for the bat caves and bat
foraging areas. The areas proposed fos
protection would continue to be used by
the landowners for much the same
purposes as they are presently being
used. No modifications other than
posting, some cave gating, and/or
fencing will be required. The cave arvas
would be closed Lo public and private
entry during the periods when the bats
are present. Acquisition of easements on
the proposed lands would not remove
those lands from the local tax rolls.

The major alternatives under
consideration that were analyzed and
evaluated during planning are:

No Action

No action by the FWS would maintiin
the status quo and the possible
extinction of the Ozark big-eared bat in
Oklahoma and allow the population
levels of the gray bat to continue to
decline.

Protection via Existing Local, State, and
Federal Regulations

Protection via existing local, State.
und Federal regulations has not proven
effective in protecting the bats and the
results of relying on this alternative
would be the same as for taking no
action.

Acquisition/Management by Others

Acquisition/management by others
will be encouraged by the FWS to the
maximum extent possible, The Nature
Conservancy (INC) has already
purchased one of the most important bil
caves and foraging areas in Oklahomi.
Landowners, caving groups, and othe:
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concerned groups will be supported by
the FWS in an effort to gain public
support and logal protection for the
resource. However, it is highly
improbable that this alternative will
provide the level of protection that is
required to halt the downward
population trends of these bats.

Less-Than-Fee Acquisition

Less-than-fee acquisitionds the
preferred alternative. This alternative
would allow the FWS to undertake
whatever measures are necessary to
protect the caves and still allow the
landowner 1o use the land, much as has
been done in the past. It is anticipated
that perpetual or long-term conservation
easements will be the less-than-fee
aquisition agreement between FWS and
the landowner.

Fee Acquisition

Fee acquisition would accomplish the
same goals as the less-than-fee
acquisition alternatives, but would
displace the landowner and possibly
eliminate his use of the land.

Coordination

Other Government agencies and
several members of the general public
contributed to the planning and
evaluation of the proposal and in the
preparation of this Draft EA.

All agencies and individuals are urged
to provide comments and suggestions
for improving this Draft EA as soon as
possible. All comments received by the
dates given above will be considered in
preparation of the Final EA for this
proposed action.

The FWS has determined that this
document does not contain a major
proposal requiring preparation of an
economic impact analysis under
Executive Order E.O. 11821, as amended
by E.O. 11948, and OMB Circular A-107.

Dated: April 25, 1985.

Michael Spear,

Regional Director.

{FR Doc. 85-10724 Filed 5-1-85; 8:45 am)
BILUNG CODE 4310-55-M

Receipt of Application for Permit;
Carle Foundation Hospital

The public is invited to comment on
the following application for renewal of
@ permit to conduct certain activities
with marine mammals. The application
was submitled to satisfy requirements of
'hr_- Marine Mammal Protection Act of
?)5" 2, as omended (16 U.8.C. 1361 et seq.,
the Endangered Species Act of 1973, as
umended (16 U.S.C. 1531, et seq.) and
the regulations governing marine

mammals and endangered species (50
CFR Parts 17 and 18).

Applicant: Name: Carle Foundation
Hospital, 611 West Park Street, Urbana,
IL. File No. PRT 691972,

Tvpe of Permit: Scientific Research.

Animal: Polar bear—{Ursus
maritimus).

Summary of Activity to be
Authorized: The applicant proposes o
import approximately 300 blood samples
per year to be analyzed for urea,
creatinine, carnitine and other
substances felt 1o be essential for polar
bear survival under extreme conditions.

Source of Marine Mammals for
Research: Canada.

Period of Activity: Annually.

Concurrent with the publication of
this notice in the Federal Register, the
Federal Wildlife Permit Office is
forwarding copies of this application to
the Marine Mammal Commission and
the Committee of Scientific Advisors for
their review.

Written data or comments, requests
for copies of the complete application,
or requests for a public hearing on this
application should be submitted to the
Director, U.S. Fish and Wildlife Service
(FWPQ), 1000 North Glebe Road, Room
611, Arlington, Virginia 22201, within 30
days of the publication of this notice.
Anyone requesting a hearing should give
specific reasons why a hearing would be
appropriate. The holding of such hearing
is at the discretion of the Director.

Documents submitted in connections
with the above application is available
for review during normal business hours
(7:45 am to 4:15 pm) in Room 601 N.
Glebe Road. Arlington, Virginia.

Dated: April 29, 1985,
R.K. Robinson,

Chief, Branch of Permits, Federal Wildlife
Permit Office.

|FR Doc. 85-10673 Filed 5-1-85; 8:45 am|
BILLING CODE 4310-55-M

-

" Recelpt of Application for Permit;

International Succulent Institute et al.

The following applicants have applied
for permits to conduct certain activities
with endangered species. This notice is
provided pursuant to section 10(c) of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531, et seq.):

Applicant: International Succulent
Institute, Orinda, CA; PRT-691945

The applicant requests a permit to
export 25 artifically propagated Sneed's
pincushion cacti (Coryphantha sneedii
var. sneedii) to N.E, Wilbraham,
Cheshire, England for enhancement of
propagation.

Applicant: Gary R. Walker, Pueblo, CO:
PRT-692112

The applicant requests a permit to
import the personal sport-hunted trophy
of a bontebok (Damaliscus d. dorcas)
culled from the captive herd of Lud de
Bruijn, Somerset East, South Africa for
the purpose of enhancement of
propagation of the herd.

Applicant: James Eugene Gardner,
Urbana, IL; PRT-692814

The applicant requesis a permit to
lake (band) Indiana bats (Myotis
sodalis) and gray bats (M. grisescens)
from locations in lllinios for scientific
research purposes,

Applicant: Scovill Children's Zoo,

Decatur, IL; PRT-692989

The applicant requests a permit to
purchase a pair of captive-bred
Galapagos tortoises (Geochelone
elephantopus) from International
Animal Exchange, Ferndale, M, for the
purpose of enhancement of propagation,

Applicant: Marge & William Moss,
McLean, VA; PRT-692534, PRT-692535

The applicants request permits to
import personal sport-hunted bontebok
(Damaliscus dorcas dorcas) trophies
culled from the captive-herd of |.]. de
Smidt, Douglas, South Africa for
purposes of enhancement of propagation
of the herd.

Applicant: USFWS/San Francisco Bay
National Wildlife Refuge Complex,
Newark, CA; PRT 2-10255

The applicant requests to amend their
permil for the banding of California
clapper rails (Rallus longirostris
obsoletus) to include the take of 30 rail
eggs for a contaminant evaluation study.

Applicant: Leonard Hinckley, Camp Hill,
PA; PRT-693097

The applicant requests a permit to
import a personal sport-hunted
bontebok (Damaliscus dorcas dorcas)
trophy culled from a captive herd for
enhancement of propagation of the herd.

Applicant: Milwaukee County
Zoological Gardens, Milwaukee, WI;
PRT-693096

The applicant requests a permit to
export one caplive bred female snow
leopard (Panthera unica) to the
Zoologischer Garten of Leipzig, East
Germany, for enhancement of
propagation.

Applicant: Kenneth M. Henderson,

Gilbert, AZ; PRT-692994

The applicant requests a permil to
purchase in interstate commerce two
pairs of Hawaiian (=nene) geese
[Nesochen (=Branta sandviscensis|
from Charles Nugent, Kimbolton, OH,
for enhancement of propagation.
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Documents and other information
submitted with these applications are
available to the public during normal
business hours (7:45 am to 4:15 pm)
Room 611, 1000 North Glebe Road,
Arlington, Virginia 22201, or by writing
to the Director, U.S. Fish and Wildlife
Service of the above address.

Interested persons may comment on
any of these applications within 30 days
of the date of this publication by
submitting written views, arguments, or
data to the Director at the above
address. Please refer to the appropriate
PRT number when submitting
comments.

Datad: April 29, 1885,
R. K. Robinson,

Chief, Branch of Permits, Federal Wiidlife
Permit Office.

{FR Doc. 85-10672 Filed 5-1-85; 8:45 am)
BILLING COOE 4310-55-M

Bureau of Indlan Affairs

Final Determination That the United
Lumbee Nation of North Carolina and
America, Inc,, Does Not Exist as an
Indian Tribe

April 19, 1085.

This notice is published in the
exercise of authority delegated by the
Secretary of the Interior to the Assistant
Secretary—Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(I), notice is
hereby given that the Assistant
Secretary has determined that the
United Lumbee Nation of North Carolina
and America, Inc,, does not exist as an
Indian tribe within the meaning of the
Federal law. This notice is based on a
confirmed determination, following a
review of public comments on the
proposed finding, that the group does
not satisfy five of the seven mandatory
criteriu set forth in 25 CFR 83.7 and,
therefore, does not meet the
requirements necessary for a
government-to-government relationship
with the United States.

Notice of the proposed finding to
decline to acknowledge the group was
first published on page 14590 of the
Federal Register on Thursday, April 12,
1984. Interested parties were given 120
days in whith to submit factual or legal
arguments to rebut evidence used lo
support the propased finding. The initial
120-day comment period was
subsequently extended for an additional
120 days from September 7, 1984 when it
was discovered that some of the
principal parties received incomplete
reports. The notice of extended
appeared in the Federal Register on
November 1. 1884 on page 44024.

During the comment period and its
extension, one letter in agreement with
the finding was receiving on July 24.
1984. This letter supported the
recommendation against Federal
acknowledgment in principle and
provided minor corrections to some
statements in the proposed finding
document, In addition to the letter of
support, two reports, one with
supporting documents were submitted
from the groups's leader, Mrs. Eva Reed,
challenging the proposed finding. One
was received August 13, 1984 and the
other January 10, 1985. These reports
were carefully considered to determine
whether the evidence and arguments
would strengthen the group's overail
petition for acknowledgment. While
these reports did provide information to
correct some minor factual errors in the
proposed finding, they did not present
evidence which would warrant changing
the conclusion that the United Lumbee
Nation of North Carolina and America,
Inc., does not exist as an Indian tribe
within the meaning of Federal law.

Neither the original petition nor the
later reports submitted by the group
demonstrate that a antecedent Lumbee
group existed in that part of California
or that an arganized group of Lumbee
ever migrated there. The petitioners
could not establish the group's
descendency either culturally,
politically, or genealogically from any
tribe which existed historically in the
area.

Evidence presented demonstrate that
the group's membership was quite
dispered, and no documentation was
provided to show that a substantial
portion of the group lives in a distinct
community which is recognized as
Indian. In addition, no evidence was
offered to show that the group exercises
any tribal political authority over its
members.,

The United Lumbee Nation of North
Carolina and America, Inc. is a group
which can be characterized as a
voluntary organization. Members have
the option of joining. Prospective
members of the United Lumbee Nation
are expected to have an interest in
Indians and Indian culture and their
own membership criteria require Yis
degree of Indian blood. The group has
accepted as members individuals who
do not meet the blood degree
requirement. United Lumbee Nation
members claim to descend from 4
variety of recognized and unrecognized
Indian tribes and groups. including, but
not limited to Lumbee. Most claim
Cherokee or Choctaw ancestry,

In accordance with 25 CFR 83.9(j) of
the acknowledgment regulations, an
analysis was made to determine what. if

any, options other than acknowledgmen
are available under which the United
Lumbee Nation could make application
for services and other benefits. No
viable alternatives could be found due
to the group's mixed and uncertain
Indian ancestry, the geographical
dispersion of its membership, and the
group's lack of inherent social and
political cohesion and continuity. The
conclusion f8 based on the factual
arguments and evidence presented in
the group's petition, the group’s
comments to the proposed finding, and
the acknowledgment staff's independens
research.

This determination is final and will
become effective 80 days from the date
of publication, unless the Secretary of
the Interior requests the determination
be reconsidered pursuant to 25 CFR
83.10.

John W. Fritz,

Deputy Assistant Secretary, Indian Affairs
[FR Doc. 8510732 Filed 5-1-85; 8:45 am|
PILLING CODE £310-02-M

Bureau of Land Management
[W-80359; 5-22823-GP5-4310-22)

Wyoming; Exchange of Public Lands in
Crook and Weston Counties for
Private Lands in Crook .
Transfer of Administrative Jurisdiction

April 24, 1885,

1. Notice is hereby given that,
pursuant to Section 206 of the Feders!
Land Policy and Management Act of
19786, 43 U.S.C. 17186 (1982), the following
public lands, including all minerals
except oil and gas, have been conveyed
to Homestake Forest Products Company
Lead. South Dakota:

Sixth Principal Meridian, Wyoming

T.46N. R oo W,
Sec. 5, lot 5;
Sec. 8§, lots 8, 9, und 10;
Sec. 17, SWYSE Y.
TN ROIW,
Sec. 5 NEVaSWia:
Sec. 22, NEYANE Y.
Sec. 27, SWYSE Y.
T.50N.R.OITW,
Sec. 6, SEVSEY;
Sec. 8, NEXNEYa.
T.51N,.R. 61 W.,
Sec, 9, SEWUSEY:;
Sec. 29. SEVSEY;
Sec. 32, NEANE Y.
T.05N. R 62W,,
Sec. 5, lot 11,

Containing 606,43 acres.
2. The following public land, surface

estate only, has been conveyed to
Homestake Fores! Products Company
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Sixth Principal Meridian, Wyoming
TMNLR S4W,

Sec. 25, SEUNE .

Conlaining 40,00 acres,

All minerals in the above land are
outstanding of record in third parties.

dine nge, the United States
soquired the following described lands,
wriace estate only, from Homestake
forest Products Company:

Suth Principal Meridian, Wyoming
T.52N. R, BOW..

Sec. 30, E¥%SWY and WH%SEY.
I5IN.RB1IW,

Tracts 37, 40, and 41,
LN RB1IW,

Sec. 35, SEVSW Y,

Centuining 640.12 scres.

The above lands are located within
the boundaries of the Black Hills
National Forest and were acquired by
the United States for the benefit of the
Department of Agriculture, U.S. Forest
Service. 3

4. Pursuant to section 206{c) of the
federal Land Policy and Management
Act of 1976, the lands described in
paragraph 3 are hereby transferred to
the jurisdiction of the Secretary of
Agriculture effective March 15, 1985, the
date of acceptance of title to the lands

*by the United States, for administration

#s National Forest System lands of the
Black Hills National Forest. The lands
ure open to such forms of appropriation
and disposition as may, by law, be made
of National Forest System lands, subject
to valid existing rights and to all the
laws, rules, and regulations applicable
to the National Forest System.

Jemes L Edlefsen,

Chief. Branch of Land Resources.

(/R Doc. 85-10720 Filed 5-1-85; 845 am)
SLLING CODE 4310-22-M.._

intent To Prepare Lemhi Resource
Management Plan and Environmental
Impact Statement; Salmon District, 1D

AGENCY: Bureau of Land Management
(BIM), Interior.

Ihis notice supersedes the notice of
July 7. 1983. It also constitutes the
Scoping notice required by regulation for
the Nutional Environmental Policy Act
(40 CFR 1500.7).

Proposed Planning Action

The Bureau of Land Management is
Preparing a Resource Managemen! Plan
and Environmental Impact Statement for
public lands in the Lemhi Resource
Area, Salmon District. Idaho.

Location

The Lemhi Resource Area is located
"' south central Idaho and encompasses

approximately 459,566 acres of public
land. The Lemhi Planning Area
encompasses all of the Lemhi Resource
Area within Lemhi County, Idaho. The
area takes in the lands swrrounding the
town of Salmon, laying in the northern
end of the Salmon District, and then
siretches 10 the southeas! along the
Lemhi River Valley and the upper
reaches of Birch Creek joining the ldaho
Falls District @t the Clark County line.

Issues

The following issues have been
identified.

1. Livestock Grazing Management

The Issue. a. How should the range
resource be managed to meet existing
and future livestock demand?

b. How much and where should forage
be designated for livestock and wildlife
use?

¢. What special management
technigues should be initiated on
livestock grazing to improve sensitive
areas?

2. Wildlife Habitat Management

The Issue. a. Management of fisheries
habitat and seasonal range for big game
and sage grouse.

b. Disposal of public lands containing
important wildlife habitat.

¢. Managemen! of habitat for
threatened and endangered species.

3. Land Tenure Adjustment

The Issue. The disposal or retention of
public lands.

4. Forest Management

The Issue. a. The availability of forest
lands for intensive forest management.

b. What forest lands should be subject
to restricted forest management to

protest high recreation, watershed, and
wildlife values?

5. Wilderness Suitability

The Issue. The suilability or
nonsuitability of the Eighteen Mile
Wilderness Study Area ([WSA) for
wilderness designation.

6. Off-Road Vehicle (ORV] Management

The Issuve. Management of ORV use
and designation of open, limited, and
closed use areas.

7. Recreation Management

The Issue. a. The overcrowding of
exisling recreational facilities and the
deterioration in the quality of
recreational experiences in the Lemhi
Resource Area.

b. What managemen! practices should
occur within areas of National
significance?

8. Energy and Minerals Management

The Issue. a. How will energy and
mineral resource development be
accommodated?

b. What public land. if any, should be
withdrawn from energy and mineral
exploration and/or development in
order to protect surface and
groundwater quality, visual quality,
wildlife habitat and other resource
values?

9. Watershed

The Issue. a. Riparian area
degradation due to livestock grazing.

b. Water quality and fisheries habitat
degradation due 10 forestry practices.

¢. Early spring tumout and
overgrazing by livestock on highly
crosive, low elevation rangeland.

The following resources represented
in the development of the Lemhi RMP/
EIS: Lands, minerals, foresiry, range,
watershed, soils, wildlife, fisheries,
recreation/wilderness, cultural
resources, and fire.

Key public input points are as follows:

1. Issue identification, July 7, 1983
2. Finalize issues and Planning Criteria

January 15, 1964
3. Prepare Alternatives March 22, 1965
4. Public Review [at least 90 days)

October 1985
5. Public Review (a! least 30 dayvs) May

9, 1986

Meetings: A public meeting will be
held November 1985.

FOR MORE INFORMATION CONTACT: Jerry
A. Wilfong, Lemhi Resource Area
Manager, Salmon District, BLM, P.O.
Box 430, Salmon, Idaho 83467, [208) 756~
2201,

Planning documents for the Lemhi
RMP/EIS are available al the address
shown above.

Dated: April 19, 2985.

Kenneth G. Walker,

District Manager.

|FR Doc. 85-10723 Filed 5-1-85; 8:95 am]
BILLING CODE 4310-GG-M

|OR 38509; 5-00250-162]
Exchange of Lands; Oregon

The following described lands have
been determined to be potentially
suitable for disposal by exchange under
section 206 of the Federal Land Policy
and Management Act of 1976 (90 Stat.
2756: 43 11.S.C. 1718);
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Soc 22: NEWNEY, S'ANELs, EWSEN .| 20000 ey el 2% occurs first,
| Soc. 7. Lol 142 . 5839 2 ;
ey Lt i { 32000 Soc. B NU:NE, E'SNWY, [ 16000 Detailed information concerning the
N { Sec. 9 NEY, NWaNWWG, NWaSEWN. o 32000 i at i [
Soc. 31: Lots 1 Meough 4, inchumve 126.48 Sec 10: NN, SWiWls NEGSW | 200 Exchange is available for review at the
Grant County Tracts . Soc 197 NWMe. . waoo  Burns District Office of the Bureau of
T7S.RWE Land Management, 74 South Alvord,
Sec. 17; NWHSE s 0.00 2
1108 R 81 E ’ - The area described aggregates Burns, Oregog 9:-7'0;3 fler the date
Soc. 20 WL SW p000 | mpproximately 7477.70( =) acres in Harne For a perio of 60 days after the date
3 y : 5
ooy 3862 | County. of issuance of this notice, the public and
1 < . >
! ' : : ie bmit comments
il 2,s:;;c 345\:;@, 160.00 The purpose of the exchange is to :2‘:’;:%‘;?"';8&5‘:izag{::a;;:-(;3 the
Sec.26: NW s w000 | facilitate the resource management abova A e ARt esos éomnu;r!s
Sec. 28 NSSNEYY, SEVNE | 12000 | program of the Bureau of Land IR
Sec. 32 NWWSW 40.00 2 - received as a result of the Notice of
F128. B M E: Management; S0 snaRnce 156 range Realty Action or notification to the
Sec 27 SEVNEY. woo | management potential for the area and Con ¥ silonsl delegation il e
T135.R 20€E | the exchange would be highly beneficial gre SHa "
Sec 28 WHEWY, 80,00 : : " evaluated by the District Manager who
T 13S.R WE ' for recreational use, wildlife habitat, TR R R ORI R N aclion
Sec 4 SENSEM. ... 4 | and riparian habitat. Acquisition of s dyi s afinal delgrminationyln tha
¥ A e i S i | 1090 | those tracts will also provide access to  ° g Shng i"’a A b AN
Sec. & Lot | w006 | otherwise “locked up” Public Lands as :"sence °'h."y c" oactiyon il become
g g | 2% | well as providing an access route for l“malg‘(!lr'l = .reaug' R ot
& U5 5 o BRNARL Sk ) a0ss | portions of the proposed High Desert & phas.geipryunaiion P

g | &

area described aggregates
approximaltely 9410.59(+) acres in
Harney County, and 1340.31( %) acres in
Grant County, Oregon. In exchange for
all or some of these lands the United
States will acquire some of the following
described private land from the Trust for
Public Land and/or Mr. Rex Clemens
(final acreages dependent upon
appraisals and environmental
assessments):

WILLAMETTE MERIDIAN

Acroage
= o
To3S . RIZUE. WM |
Sec. I Lols 1 8 2 SUNEV, StSwi )
WLSE, 0600
Sec 2 S48 180.00
Suc 4 SELNEY. ! 4000
Sac 11 548 { 160 00
Sec 12 WhuWY /10000
Sec 12 N'o EVNSEVY 400 00

Trail.

The Federal lands that will be
exchanged are hard to manage parcels
mostly surrounded by the private lands
of the exchange proponent. The Federal
lands have not been identified for any
higher priority values, their disposal is
consistent with other land use
objectives, and is not inconsistent with
any other resource value allocations.

This proposal is consistent with
Bureau planning for the lands involved
and has been discussed with State and
local officials. The public interest will be
well served by making this exchange.
The comparative values of the lands
exchanged will be approximately equal
and the acreage will be adjusted and/or
money will be used to equalize the
values upon completion of the final
appraisal of the lands. This exchange
may be done in three steps and will
entail the use of other or further Federal

of the Interior. Interested parties should
continue to check with the District
Office to keep themselves advised of
changes.

Dated: April 24, 1985.
Joshua L. Warburton,
District Manager,
|FR Doc. 85-10722 Filed 5-1-85;: 8:45 am)|
BILLING CODE 4310-33-M

Albuquerque District, NM, Advisory
Council; Meeting

AGENCY: Bureau of Land Managemen!
Interior.

ACTION: Notice of District Advisary
Council Meeting.

sumMAaRY: The BLM Albuquerque
District Advisory Council will be
meeting june 5, 1985, in the 7th Floor
Conferénce Room of the Western Bank

o P e B PN
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Building, 505 Marquette Street in
downtown Albuguerque. The meeting
will begin at 10:00 a.m.

e Agenda will include
presentations to the Council on the
Forest Service/BIM interchange
Program, Atbuquerque District planning
efforts, the Navajo relocation issue, and
the preparation of Wilderness
Managemen! Plans for the Bisti and De-
na-zin Wilderness Areas.

Public comments to the Council will
be sccepted at 2:30 p.m.

'he District Advisory Council is
managed in accordance with the Federal
Advisory Committee Act 1972, the
Federal Land Policy and Management
Act 0f 1978, and the Rangeland
Improvement Act of 1976. Minutes of the
meeting will be made available for
review within 30 days following the
meeting.

For more information, contact R. Alan
Hoffmeister, Public Affairs Officer, (505)
T66-2455.

L Paul Applegate,

District Manager.

[FR Doc. 85-10728 Filed 5-1-85; 8:45 am)
ELUNG CODE 4310-FB-M

Satford District, A2; Grazing Advisory
Board; Meeting

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of meeting.

SUMMARY: The Bureau of Land
Manugement (BLM), Safford District
snnounces & forthcoming meeting of the
Safford District Grazing Advisory Board.
DATE: Friday, june 7, 1985; 9:00 a.m.
A0DRESS: BLM Office, 425 E. 4th Street,
Safford, Arizona 85546.
SUPPLEMENTARY INFORMATION: This
meeting is held in accordance with Pub.
L. 82463 and 94-579. The agenda for the
meeting will include:

1. Field tour lo see water
developments (slickrock catchment,
m ‘::.h.".l_\ dams) on allotments 5113 and
103

2. Proposed Range Improvement
projects for Fiscal Year 86.

i. Progress report on Fiscal Year 85
Runge Improyements.

§. Grazing fee study.

. BLM/FS interchange.

fi. Discussion on subleasing.

7. BLM management update.

8. Business from the floor.
_Board members will meet at the BLM
Office, 425 E. 4th Street, Safford,
Arizona at 8:00 a:m. From here we will
“tpant via BLM-provided vebicies for
the fleld 10ur. Members of the public
May accompany the tour but must
provide their own transportation.

It is expected the Board members will
return to the Safford District Office at
approximatey 1:30 p.m. to continue with
the agenda for the meeting.

The meeting will be open 10 the
public. Interested persons may make
oral statements to the Board between
2:00 p.m. and 3:00 p.m. A written copy of
the oral statement may be required to be
provided at the conclusion of the
presentation. Written statements may
also be filed for the Board's
consideration. Anyone wishing to make
an oral statement mus! notify the
District Manager, Buréau of Land
Management, 425 E. 4th Street, Safford,
Arizona 85546, by 4:15 p.m., Thursday,
June 6, 1985.

Summary minutes of the Board
meeting will be maintained in the
District Office and will be available for
public inspection and reproduction
[during regular business hours) within
thirty (30) days following the meeting.

Dated: April 25, 1085,
Vernon L. Saline,
Acting District Manager.
|FR Doc. 85-10721 Filed 5-1-85; 8:45 am]
BILUING CODE 4310-32-M

[OR 26635(Wash; 5-00250-GP5-146)

Franklin County, WA; Proposed
Reinstatement of a Terminated Oil and
Gas Lease

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

Under the provisions of Pub. L. 97-451
petition for reinstatement of oil and gas
lease OR 26635(Wash) for lands in
Franklin County, Washington, was
timely filed and was accompanied by all
required rentals and royalties accruing
from February 1, 1985, the date of
termination.

No valid lease has been issued
affecting the lands. The Lessee has
agreed to new lease terms for rentals
and royalties al rates of $5.00 per acre
and 16-%%, respectively. Payment of a
$500.00 administrative fee has been
made,

Having met all the requirements for
reinstatement of the lease as sel out in
section 31{d) and (e} of the Mineral
Leasing Act of 1920 (30 U.S.C. 188), the
Bureau of Land Management is
proposing to reinstate the lease effective
Fehruary 1, 1985, subject to the original
terms and conditions of the lease and
the increased rental and royalty rates
cited above, and the reimbursement for
cost of publication of this notice,

Dastod April 24, 1985,
Harold A. Berends,
Chief. Brench of Lands ond Minerols
Operations.
[FR Doc. 85-10714 Filed 5-1-85; 6:45 um]
BILLING CODE 4310-33-M

[Group ;ul
Flling of Plat of Survey; California

April 24, 1985

1. This plat of survey of the following
described land will be officially filed in
the California State Office, Sacramento,
California, immediately:

Mount Diablo Meridian, Tuolumne County
T.2N.R.15E

2. This plat, representing the
dependent resurvey of a portion of the
wes! and north boundaries, a portion of
the subdivisional lines, and the
boundaries of certain mineral surveys,
and the survey of the subdivision of
sections 4, 6, 8, 17, 18, 19, 20, and 30, in
Township 2 North, Range 15 East, Mount
Diablo Meridian, under Croup No. 668,
California, was accepted April 4, 1985,

3. This plat will immediately become
the basic record for describing the land
for all authorized purposes. This plat
has been placed in the open files and is
available to the public for information
only.

4. This plat was executed to meet
certain administrative needs of the
Bureau of Land Management.

5. All inquiries relating to this land
should be sent to the California State
Office, Bureau of Land Management,
Federal Office Building, 2800 Cottage
Way, Room E-2841, Sacramento,
California 95825,

Herman |, Lyttge,

Chief. Records and Information Section.
[FR Doc. 85-10725, Filed 5-1-85 8:45 am)
BILLING CODE 4310-40-M

[ES-034841, Group 129]

Meridian; Filing of Plat of Depandent
Resurvey; WI

April 26, 1985,

1. The plat of the dependent resurvey
of a portion of the west boundary, 8
portion of the subdivisional lines and
subdivision of section 30, Township 30
Narth. Range 8 East, Fourth Principal
Meridian, Wisconsin, will be officially
filed in the Eastern States Office,
Alexandria, Virginia, at 7:30 a.m., on
Junne 10, 1985.

2. The dependent resurvey was made
at the request of the Bureau of Indian
Alfairs.
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3. All inquiries or protests concerning
the technical aspects of the dependent
resurvey must be sent to the Deputy
State Director for Cadastral Survey,
Eastern States Office, Bureau of Land
Management, 350 South Pickett Street,
Alexandria, Virginia 22304, prior to 7:30
a.m., June 10, 1985.

4. Copies of the plat will be made
available upon request and prepayment
of the reproduction fee of $4.00 per copy.
Lane |. Bouman,

Deputy State Director for Cadastral Survey.
|FR Doc. 85-10718 Filed 5-1-85; 8:45 pm)]
BILLING CODE 4310-GJ-M

Realty Action, Competitive Sale of
Public Lands in Bear Lake and Caribou
Counties, ID

AGENCY: Bureau of Land Management
(BLM), Interior.

ACTION: Notice.

SUMMARY: Based on public support land
use plans, the following lands have been
examined and identified for disposal
under Section 203(a) of the Federal Land
Policy and Management Act of 1976, for
no less than the appraised fair market
value (FMV),

Tract , Logal description Acres Courty fygibegis
17736 .| T 16 S, R4S E, BM: Sec. 11: EV/2SES ... 80 | Bear Lako ... 6,000
19694 |T.5S.R.41E.BM.Sec 29 NWMSWK___.__| 40 |Carbou.— . .. | 3,000
KIS e JT.8S.R I9E BM. Sec 2¢ NEWSWY. . 40 | Cardoy.—.... 3,000

Sealed bids only are solicited for each
tract offered. Acceptable bids must meet
the FMV or higher and include a deposit
of 30 percent of the full price bid. In
addition, a bid for Tract 1-19713 will
constitute an application for conveyance
of all salable and locatable minerals.
The declared high bidder will be
required to deposit a $50 non-refundable
filing fee to process the conveyance.
Failure to do so will result in
disqualification as high bidder,

The lands will be subject to the
following reservations and conditions
when patented:

1. Ditches and canals,

2. All minerals for 117736 and 1-19694
and all leasable minerals only for I-
19713,

3. All valid existing rights and
reservations of record.

4. (I-17736 only) A reservation to the
United States of an easement over and
across an existing road.

Upon publication in the Federal
Register, the Tracts are segregated from
all forms of appropriation under the
public land laws, including he mining
laws, but excepting the mineral leasing
laws, as provided by 43 CFR 2711.1-2(a),
for a period of 270 days, or until patent
is issued.

DATES AND ADDRESSES: Sealed bids
should be submitted to the Manager,
Pocatello Resource Area Office, 250
South 4th Ave., Pocatello, Idaho 83201,
prior to sale time. Bids will be opened
on July 9, 1985, at 1 p.m, in the basement
meeting room B-43 in the Federal
Building, 250 South 4th Ave, Pocatello,
Idaho. If no bids are received by this
date, bids will be accepted until, and
opened on, July 30, 1985, at 11 a.m. at the

Idaho Falls district BLM Office, 840,
Lincoln Road, Idaho Falls, Idaho 83401.

FOR FURTHER INFORMATION CONTACT:
Detailed information concerning
reservations, conditions, terms, bidding
procedures and other items should be
obtained by contacting Wallace Evans,
Area Manager, Pocatello Resource Area,
250 South 4th Ave,, Pocatello, Idaho
83201, or by calling (208) 236-6860 during
office hours.
SUPPLEMENTARY INFORMATION: For &
period of 45 days from the date of this
notice, interested parties may submit
comments to the Area Manager at the
above address.

Dated: April 24, 1885,
O'dell A. Frandsen,
District Manager. \
[FR Doc. 85-10715 Filed 5-1-85; 8:45 p.m.}
BILLING CODE 4310-85-M

(C-28263; 5-00258-GP5-053]

Proposed Modification of Withdrawals;
Colorado

AGENCY: Buresu of Land Management,
Interior.

ACTION: Nolice.

SUMMARY: The Bureau of Reclamation
proposes that those orders which
withdrew lands for the South Platte
Project be modified to expire in 25 years
insofar as they affect 8,032.82 acres of
national forest system lands. The lands
will remain closed to surface entry and
mining but have been and will continue
to be open to mineral leasing.

DATE: Comments should be received
within 90 days of publication date.

ADDRESS: Comments should be
addressed to State Director, Colorado
State Office, 2020 Arapahoe Street,
Denver, Colorado 80205.

FOR FURTHER INFORMATION CONTACT:
Doris E, Chelius, BLM Colorado State
Office, 303-294-7635,

The Bureau of Reclamation proposes
that portions of the existing land
withdrawals made by two Secretarial
Orders dated May 13, 1943, as amended,
be modified to expire in 25 years
pursuant to Section 204 of the Federal
Land Policy and Management Act of
1976, 90 Stat. 2751, 43 U.S.C. 1714,
insofar as they affect national forest
system lands located in Tps. 7 and 8 S.,
R. 69 W., and Tps. 7, 8, and 9 S.. R. 70
W., 6th P.M. These areas aggregate
8,032.82 acres in Douglas and Jefferson
Counties.

The purpose of these withdrawals is
for the administration and protection of
the proposed South Platte Project. No
change is proposed in the purpose or
segregative effect of the withdrawals.
The land will continue to be withdrawn
from surface entry and mining, but not
from mineral leasing.

For a period of 90 days from the dale
of publication of this notice, all persons
who wish to submit comments in
connection with the proposed
withdrawal modification may present
their views in writing to the State
Director, Colorado State Office.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as are necessary 1o
determine the existing and potential
demand for the land and its resources. A
report will also be prepared for
consideration by the Secretary of the
Interior, the President, and Congress,
who will determine whether or not the
withdrawals will be continued and, if
s0, for how long. The final determination
on the modification of the withdrawals
will be published in the Federal
Register. The existing withdrawals will
continue until such final determination
is made.

Robert D. Dinsmore,

Chief, Branch of Lands and Minerals
Operations.

[FR Doc. 85-10729 Filed 5-1-85; 8:45 am)|
BILLING CODE 4310-JB-M

[NM 54831 (OK)]

New Mexico; Correction of Proposed
Withdrawal and Reservation of Lands

The Notice published in Federal
Register Doc, 83-1227 filed January 14,
1983, 8:45 a.m., published on page 2070-
2071 in the issue of January 17, 1983, is
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corrected as to the time allowed for
submitting comments, suggestions, or
objections in connection with the
proposed withdrawal. The time is
extended to allow an additional 38 days
from the date of publication of this
notice,

Dated: April 24, 1985,
Charles W, Luscher,
State Dirgclor.
[FR Doc., 8510733 Filed 5-1-85; 8:45 am|
BILLING CODE 4210-FB-M

[AA-055393; 5-00164]

Realty Action; Alaska

AGENCY: Bureau of Land Management,
Interior.

action: Notice of Realty Action lease of
public lands in southwestern Alaska
(AA-055393).

suMMARY: This Notice of Realty Action
involves a proposed lease on public
lands administered by the Bureau of
Land Management (BLM) approximately
18 miles south of the Village of Holy
Cross. The lease would authorize the
construction of a hunting and trapping
cabin and use of approximately one (1)
gcre of public land near Pike Lake. The
proposal has been found to be suitable
under the provisions of section 302 of
the Federal Land Policy and
Management Act (FLPMA) of 1976, and
is located within the area described as
follows:
Seward Meridian, Alaska

Section 5, Township 21 North, Range 56

West,

The lands would be leased on a non-
competitive basis. Annual rental has
been estimated at $100 per acre per
year, subject to final appraisal. No
application will be accepted for less
than the appraised price per acre. In
addition, the lessee shall reimburse the
United States for reasonable
sdministrative and other costs incurred
by the United States in processing and
monitoring the lease.

Applications may be hand-delivered
or miiled to the Anchorage District
Office, Bureau of Land Management,
4700 East 7ind Avenue, Anchorage,
Alaska 99507, within 60 days following
publication of this notice. Applications
must include a reference to this notice.

For more details of application
content, refer to 43 CFR Part 2020, copies

vof which are available at the BLM
Anchorage District Office, McGrath
Resource Area. Also available is
information on terms and conditions

that would apply to the lease, location
maps, ete,

For a period of 60 days following
Federal Register publication, interested
parties may submit comments to the
McGrath Resource Area Manager, 4700
E. 72nd Avenue, Anchorage, Alaska
99507. Any adverse comments will be
evaluated by the Area Manager who
may vacale or modify this realty action
and issue a final determination.

In the absence of any action by the
District Manager, this realty action will
become the final determination of the
Bureauw.

Robert Conquergood,
Area Monager, McGrath Resource Area.
|FR Doc, 85-10713 Filed 5-1-85; 8:45 am|
BILLING CODE 4310-JA-M

[22642]

Realty Action; Sale of Public Lands;
Emery County, UT

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of realty action, U-52428,

sale of public lands in Emery County,
Utah.

SUMMARY: The following described
parcel of land has been examined and
identified as suitable for disposal by
sale under Section 203 of the Federal
Land Policy and Management Act of
1976 (90 Stat. 2750; 43 U.S.C. 1713
(FLPMA), using modified bidding
procedures (43 CFR 2711.3-2) at no less
than the appraised fair market value.
Bids at less than such value will be
rejected as required by FLPMA.

Logal description Acresge Valve
Salt Lake Mendian
T. 18 S, R 8 E Sec 23,
SEWSEY Sec 26,
NN e Ll eis il 80.00 $12,000

Sealed bids will be accepted at the
San Rafael Resource Area Office, P.O.
Drawer AB, 900 North 7th East, Price,
Utah 84501, until 11:00 a.m. on June 25,
1985, at which time the bids will be
opened. If two or more envelopes
containing valid bids of the same
amount are received, the determination
of which is to be considered the highest
bid shall be by supplemental oral
bidding. The oral bidding, if required,
shall be held immediately following the
opening of the sealed bids. The highest
qualifying bid shall then be publicly
declared.

As there is no public access to the
sale lands, Nile Kay and Arvella E.
Wilbery and Wayne Wilberg, adjoining
landowners of record, will be given a
preference right to meet the high bid for
a period of 30 days following date of

sale. Where two or more designated
bidders exercise preference
consideration, the designated bidders
shall be offered the opportunity to agree
upon a division of the lands among
themselves. In the absense of a written
agreement, the preference right bidders
shall be allowed to continue bidding
orally at a supplemental bidding to be
held July 26, 1985, at 11:00 a.m., to
determine the high bidder. Failure to
submit a bid prior to the sale date or
meet the highest bid shall constitute a
waiver of such bidding provision.

If not sold as outlined above, the
parcel remain available for sale over the
counter each Monday from July 29 until
December 30, 1985 from 10:00 a.m. to
11:00 a.m. until sold or withdrawn.

The terms and conditions applicable
to this sale are:

1. A right-of-way will be reserved for
ditches and canals constructed by the
authority of the United States (Act of
Augus! 30, 1890, 26 Stat. 391; 43 U.S.C.
945).

2. All minerals, including oil and gas,
will be reserved to the United States
with the right to explore, prospect for,
mine, and remove the minerals. A more
detailed description of this reservation,
which will be incorporated in the patent
document, is a available for review at
the above office. !

3. Patent will be subject to all valid
existing rights and reservations of
record.

Existing rights of record include:

a. U-54173—0il and Ras lease,
Chandler & Associates, Inc., Texas
Intenational Petroleum Corp., and
Amerada Hess Corp., lessees.

Additional information concerning the
land, terms and conditions of sale, and
bidding instruction may be obtained
from Laurelle Hughes, Area Realty
Specialist at above address, (801) 637-
4584, or Brad Groesbeck, Moab District
Office, P.O. Box 970, Moab, Utah 84532,
(801) 259-6111.

For a period of 45 days from the date
of publication of this notice in the
Federal Register, interested parties may
submit comments to the District
Manager, Bureau of Land Management,
P.O. Box 970, Moab, Utah 84532.
Objections will be reviewed by the State
Director who may sustain, vacate, or
modify this realty action. In the absence
of any objections, this realty action will
become the fianl determination of the
Department of the Interior.

The BLM reserves the right to accept
or reject any and all offers, or withdraw
any land or interes! in land from sale if,
in the opinion of the Authorized Officer,
consummation of the sale would not be
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fully consistent with section 203(g) of
FLPMA or other applicable laws.

Upon publication of the Notice of
Realty Action in the Federal Register,
the lands will be segregated from all
forms of appropriation under the public
land laws. including the mining and
mineral leasing laws. This segregation
shall terminate upon issuance of patent
or other docoment of conveyance, upon
publication in the Federal Register of a
termination of segregation, or 270 days
from the date this Notice is published in
the Federal Register, whichever occurs
first.

Gene Nodine,

District Manager,

April 26, 1985,

|FR Dac. 85-10708 Filed 5-1-85; 8:45 am|
BILLING CODE 4310-DO-M

IM 64885 (ND)}; 4-20703-ILM

North Dakota; Invitation Coal
Exploration License Application

Members of the public are hereby
invited to participate with the Coteau
Properties Company in a program for the
exploration of coal deposits owned by
the United States of America in the
following described lands located in
Mercer County, North Dakota:

TL14GN.R. 87 W, 5th PM.
Soc. 8. SEYa
T, 144 N, R. 88 W_, 5th P.M.
Sec. 2 Lots 3.4, SSNW Y%
Sed. 2: Lot 1, SENEY
562.51 acres.

Any party electing to participate in
this exploration program shall notify, /n
writing, both the State Director, Bureay
of Land Management, P.O. Box 36800,
Billings, Montana 53107; and The Coteau
Properties Company, 2000 Schafer
Street. P.O. Box 2200, Bismarck, North
Dakota 58502-2200. Such written notice
must refer to serial number M 64885[ND)
and be received no later than 30
calendar days after publication of this
Notice in the Federal Register or 10
calendar days after the last publication
of the Notice in the Beulah Beacon,
whichever is later. This Notice will be
published for two consecutive weeks.

This proposed exploration program is
fully described and will be conducted
pursuant to an explorition plan to be
approved by the Bureau of Land
Management, Mantana State Office,
Granite Tower Building, 222 North 32ad
Streel, Billings, Montana. The
exploration plan is available for public
inspection at this address.

Dated: April 25, 1985,
Robert T. Webb,
Chiaf. Branch of Solid Minerajs.
|FR Doc. 85-10707 Filed 5-1-85; 8:45 am)
BILLING CODE €210—-0ON—M

{Designation Order CO-070-0851)

Grand Junction District Office;
Colorado Off-Road Vehicle

Designations
AGENCY: Burcau of Land Management.

ACTION: Notice of off-road vehicle
designation decisions.

Decision: Notice is hereby given
relating to the use of off-road vehicles
on public lands in accordance with the
authority and requirements of Executive
Orders 11644 and 11989, and regulations
contained in 43 CFR Part 8340. The
following described lands under
administration of the Grand Junction
District of the Bureau of Land
Management are designated as closed,
limited, or open to off-road motorized
vehicle use.

The 566,042 acres of public land
affected by the designations are within
the Glenwood Springs Resource Area,
which includes portions of public land in
Eagle, Garfield, and Pitkin Counties,
Colorado. The designations are a resoll
of resource management decisions made
in the 1984 Glenwood Springs Resource
Management Plan, Comments received
from public meetings in 1979 and 1982,
coordination with other federal, state,
and local agencies. and comments
received during a 80-day public
commeni period held in 1982-1983,
which included formal public hearings,
influenced these designation decisions.
These designations for public land
located within the areas listed below
become effective immediately and will
remain in effect until modified or
rescinded by the Authorized Officer.
This designation order suspersedes a
previous emergency oif-road vehicle
decision for the Glenwood Springs
Debris Flow Hazard Zone.

A. Closed Designation

All motorized vehicle use is
prohibited year-around.

1. Bull Culch—9,852 acres located 10
miles north of Gypsum, Colorado.

2. Hack Lake—3,102 acres located 15
miles north of Dotsero, Colorado.

3. Deep Creek—2,380 acres located 3
miles northwest of Dotsero, Colorado.

4. Thompson Creek—d4, 286 acres
located 6 miles southwest of
Carbondale, Colorado.

B. Limited Designation

1. Limited to Designated Roads and
Trails Year-Around Motorized Vehicle
use is permilted only on routes signed as
open for use and cross-country travel is
prohibited. except for somemobile use.

a, Castle Peak—19.526 acres located s
miles north of Eagle, Colorado.

b. Eagle—1.883 acres located .§ mile
eas! of Eagle. Colorado.

¢. Glenwood Springs Debris Flow
Hazard Zone—5.952 acres located
adjacent to Glenwood Springs,
Colorado.

2. Limited to Existing Roads and
Trails Year-Around Motorized Vehicle
use is permitted only on existing routes
and cross-country travel is prohibited
except for snowmoble use.

a. Blue Hill—3.855 acres located 2
miles northeast of Burms, Colorado.

b. Pisgah Mountain—15,770 acres
located 1 miles northeast of McCoy,
Colorado.

¢. Tenderfoot Gulch—3.970 acres
located 1 mile southeast Cypsum,
Colorado.

d. Red Hill—14,823 acres located 1
mile southwest of Gypsum, Colorado.

. Sunlight—1,708 acres located 5
miles southwes! of Glenwood Spring.
Colorado.

f. Center Mountain—3.708 acres
located B miles southeast of New Castle.
Colorado.

8. Gibson Gulch—8,489 acres located
miles south of New Castle, Colorado

h. East Elk Creek—1,331 acres located
2 miles north of New Castle, Colorado

i. Ward Gulch—3,777 acres located 8
miles northeast of Rifle, Colorado.

3. Seasonal Limitations. The
restrictions listed below are in effect for
specific periods of the year. During
those periods not listed for 4 particlar
area, the area is open to motorized
vehicle use.

a. Transfer Trail—1.8 miles located |
mile north of Glenwood Springs,
Colorado. Between December 1 and
April 30, motorized vehicle use is
prohibited except for snowmaobile use

b. The Crown—8482 acres located 3
miles southeast of Carbondale,
Colorado. Between December 1 and
April 30, motorized vehicle use is
prohibited except for snowmobiles
operating on the existing road alony
Prince Creek. Between May 1 and jure
1. motorized vehicle use is permitted
only on existing roads and trails. '

c. East Elk Creek—3,431 acres localed
3 miles north of New Castle, Colorado
Between December 1 and April 30, 21l
motorized vehicle use is prohibited.
Between May 1 and November 30,
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motorized vehicle use is permitted only
on existing roads and trails.

d. Flat Iron Mesa—736 acres located 5
miles south of Rifle, Colorado. Between
December 1 and April 30, all motorized
vehicle use is prohibited. Between May
1and November 30, motorized vehicle
use is permitted only on existing roads
and trails.

C. Open Designation

Motorized vehicles may be operated
on the remaining 449,518 acres of public
land in the Glenwood Springs Resource
Area, subject to the operating
regulations and vehicle standards set
forth in the Code of Federal Regulations
(43 CFR Part 8340).

An environmental assessement
describing the impact of these
designations and maps of the areas are
available at the offices listed below.
Aporess: For further information about
these designations, contact either of the
following Bureau of Land Management
Offices:

Grand Junction District Office, 764
Horizon Drive, Grand Junction,

Colorado 81506,

Glenwood Springs Resource Area
Office, P.O. Box 1009, 50629 Highway 6
and 24, Glenwood Springs, Colorado
81602,

Dated: April 24, 1985,

Wright Sheldon,

District Manager,

[FR Doc. 85-10709 Filed 5-1-85; 8:45 am|]
BILLING CODE 4310-J8-M

Minerals Management Service

Development Operations Coordination
Document; ODECO Oil and Gas Co.

AGENCY: Minerals Management Service,
Interior,

AcTion: Notice of the receipt of a
proposed Development Operations
Eogdination Document (DOCD).

SUMMARY: Notice is hereby given that
ODECO Oil and Gas Company has
suhmmed a DOCD describing the
activities it proposes to conduct on
Lease OCS 074, Block 20, South Pelto
Area, offshore Louisiana. Proposed
plans for the above area provide for the
development and production of
vdrocarbons with support activities to
be conducted from an onshore base
located at Dulac, Louisiana.
DATE: The subject DOCD was deemed
submitted on April 23, 1985,
ADDRESSES: A copy of the subject
E)OCD is available for public review at
the Office of the Regional Director, Gulf
of Mexico OCS Region, Minerals

Management Service, 3301 North
Causeway Blvd,, Room 147, Metairie,
Louisiana (Office Hours: 9 a.m. to 3:30
p.m., Monday through Friday).
FOR FURTHER INFORMATION CONTACT:
Ms. Angie Gobert; Minerals
Management Service; Gulf of Mexico
OCS Region; Rules and Production;
Plans, Platform and Pipeline Section;
Exploration/Development Plans Unit;
Phone (504) 838-0876,
SUPPLEMENTARY INFORMATION: The
purpose of this Notice is to inform the
public, pursuant to section 25 of the OCS
Lands Act Amendments of 1978, that the
Minerals Management Service is
considering approval of the DOCD and
that it is available for public review,

Revised rules governing practices and
procedures under which the Minerals
Management Service makes information
contained in DOCDs available to
affected States, executives of affected
local governments, and other interested
parties became effective December 13,
1979, (44 FR 53685). Those practices and
procedures are set out in revised
§ 250.34 of Title 30 of the CFR.

Dated: April 23, 1885,
John L. Rankin,
Regional Director, Gulf of Mexico OCS
Region.
[FR Doc. 85-10726 Filed 5-1-85; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF JUSTICE
[AAG/A Order No. 2-85]

Privacy Act of 1974; Modified System
of Records

Pursuant to the Privacy Act of 1974, 5
U.S.C. 552a(e)(4) and (11), notice Is given
that the Department of Justice proposes
to modify a system of records entitled
"Alien Status Verification Index,
JUSTICE/INS—009," which was last
published in the Federal Register on
November 15, 1983 (48 FR 51989).
Specifically, the "Categories of Records
in the System" section of the notice has
been changed to reflect the addition of
the social security account number as a
data element in the record. and to
correct the term “Immigration and
Naturalization Act” to read
“Immigration and Nationality Act." The
“Retrievability' section of "Policies and
Practices for Storing, Retrieving,
Accessing, Retaining, and Disposing of
Records in the System" is changed to
add “name and social security account
number” to the data items used to
retrieve records from this system. The
modified system is reprinted below.

You may submit any inquiries or
comments in writing to Thomas F.

O'Leary, Assistant Director, General
Services Staff, Justice Management
Division, Department of Justice, Room
6314, 10th and Constitution Avenue,
NW., Washington. D.C. 20530,

Dated: April 22, 1985.
W. Lawrence Wallace,

Acting Assistant Attorney General For
Administration.

JUSTICE/INS-009

SYSTEM NAME:

Alien Status Verification Index
JUSTICE/INS-009.

SYSTEM LOCATION:

Central, Regional, District, and other
files control offices of the Immigration
and Naturalization Service (INS) in the
United States as detailed in JUSTICE/
INS-099. Remote access lerminals will
also be located in state employment
security offices (SESA's) and other
Federal, State, and local agencies
nationwide.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals covered by provisions of
the immigration and nationality laws of
the United States.

CATEGORIES OF RECORDS IN THE SYSTEM:

The system consisis of an index of
aliens and other persons on whom INS
has a record as an applicant, petitioner,
beneficiary, or possible violator of the
Immigration and Nationality Act.
Records are limited to index and file
locater data including name, alien,
registration number {or “A-file"
number), date and place of birth, social
security account number, date and port
of entry, coded status transaction data,
immigration status classification. and
office location of related records files,

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Section 290, of the Immigration and
Nationality Act, as amended (8 U.S.C.
1360).

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEFORIES OF USES
AND THE PURPOSES OF SUCH USES:

This system of records is used to
verify an alien's status or to locate the
INS file control office for the alien file of
a particular individual.

A. A record from this system of
records may be disclosed, as a routine
use, to a Federal, State, or local
government agency, in rsponse lo ils
request, in connection with the hiring or
retention of an employee, the issuance
of a security clearance, the reporting of
an investigation of an employee, the
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letting of a contract, or the issuance of a
license, grant, or other benefit by the
requesting agency, to the extent that the
information is relevant and necessary to
the requesting agency's decision an the
matter.

B. A record from this system may be
disclosed to other Federal, State, of local
government agencies for the purpose of
verifying information in conjunction
with the conduct of a national
intelligence and security investigation,
or for criminal or civil law enforcement
purposes.

RELEASE OF INFORMATION TO THE NEWS
MEDIA:

Information permitted to be released
to the news media and the public
pursuant to 28 CFR 50.2 may be made
available for systems of records
maintained by the Department of Justice
unless it is determined that release of
the specific information in the context of
a particular case would constitute an
unwarranted invasion of personal
privacy.

Release of information to Members of
Congress:

Information contained in systems of
records maintained by the Department
of Justice, not otherwise required to be
released pursuant to § U.S.C. 552 may be
mude avallable to a Mamber of
Congress or staff acting upon the
Member’s behalf when the Member of
staff requests the information on behalf
of and at the request of the individual
who is the subject of the record.

Release of information to the National
Archives and Records Service:

A record from this system of records
may be disclosed as a routine use to the
National Archives and Records
Administration (NARA) in records
management inspections conducted
under the authority of 44 U.S.C. 2904 and
2908,

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OR RECORDS IN THE SYSTEM:

STORAGE:

Records are stored on magnetic disk
and tape.

RETRIEVABILITY:

Records are indexed and retrievable
by name and date and place of birth, or
by name und social security account
number, by name and A-file number.

SAFEGUARDS:

Records are safeguarded in
accordance with Department of Justice
rules and procedures. Access is
controlled by restricted password for

use of remote terminals in secured
areas.

RETENTION AND DISPOSAL:

Centralized index records stored on
magnetic disk and tape are updated
periodically and maintained for the life
of the related record.

SYSTEM MANAGER AND ADDRESS:

The Associate Commissioner.
Information Systems. Immigration and
Naturalization Service. Centra! Office,
425 | Street, NW., Washington, D.C. is
the sole manager of the system.

NOTIFICATION PROCEDURE:

Inquiries should be addressed to the
system manager listed above.

In all cases, requests for access to a
record from this system shall be in
writing. if a request for access is made
in mail, the envelope and letter shall be
clearly marked “Privacy Access
Request.” The requester shall include
the name, date and place of birth of the
person whose record is sought and, if
known, the alien file number. The
requester shall also provide a return
address for transmitting the information.

CONTESTING RECORD PROCEDURES:

Any individual desiring o contes! or
amend information maintained in the
system should direct his request to the
System Manager or to the INS office that
maintains the file. The reques! should
state clearly what information is being
contested, the reasons for contesting it,
and the proposed amendment to the
information.

RECORDS SOURCE CATEGORIES:

Basic information contained in this
system is taken from Department of
State and INS applications and report
on the individual.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:
None.

|FR Doc. 85-10727 Filed 5-1-85; 8:45 am)
BILLING CODE 4410-10-M

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Humanities Panel Meetings

AGENCY: National Endowment for the
Humanities.

AcTiON: Notice of meetings.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committes Act
(Pub. L. 92-463, as amended), notice is
hereby given that the following meetings

of the Humanities Panel will be held a
the Old Post Office, 1100 Pennsylvania
Avenue, NW,, Washington, D.C. 20506:

Date: May 13-14, 14985,

Time: 8:30 a.m. to 5:00 p.m.

Room: 415.

Program: This meeting will review
upplications submitted for the Humanities
Projects in Media, Divisions of General
Program, for projects beginning after October
1, 1985,

Date: May 16-17, 1985.

Time: 8:30 a.m. to 500 pan.

Room: 415.

Program: This meeting will review
applications submitted for the Humanities
Projects in Media, Divisions of General
Programs, for projects beginning after
October 1, 1985.

Date: May 20-21, 1985,

Time: 8:00 a.m. to 5:00 p.m.

Room: 315.

Program: This meeting will review
applications submitted for Central Disciplines
in Undergraduate Education—Improving
Introductory Courses, Promoting Excelience
in a Field, and Fostering Coherence
Throughout an Institution, for projects
beginning after October 1, 1985,

Date: May 23-24, 1885,

Time: 8:00 a.m. to 5:00 p.m.

Room: 315.

Program: This meeting will review
applications submitted for Central Disciplines
in Undergraduate Education—Improving
Introductory Courses, Promoting Excellonce
in a Field, and Fostering Coherence
Throughout an Institution, for projects
beginning after October 1, 1988,

Date: May 23-24, 1985,

Time: 8:30 a.m. to 5:00 p.m.

Room: 415,

Program: This meeting will review
applications submitted for the Humasitics
Projects in Media, Division of General
Programs, for projects beginning after
October 1, 1885,

Date: May 30-31, 1885,

Time: 8:30 a.m. to 5:00 p.m.

Room: 415,

Program: This meeting will review
ipplications submitted for the Humanitics
Projects in Media, Division of General
Programns, for projects beginning after
October 1, 1985,

The proposed meetings are for the
purpose of panel review, discussion
evaluation and recommendation on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended, including discussion of
information given in confidence to the
agency grant applicants, Because the
proposed meetings will consider
information that is likely to disclose: (1)
Trade secrets and commercial or
financial information obtained froma
person and privileged or confidential; (%)
information of a personal nature the
disclosure of which would constitute s
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clearly unwarranted invasion of
personal privacy; and (3) information

the disclosure of which would
significantly frustrate implementation of
proposed agency action; pursuant to
authorily granted me by the Chairman'’s
Delegation of Authority to Close
Advisory Committee Meetings, dated
January 15, 1978, I have determined that
these meetings will be closed to the
public pursuant to subsections (c) (4}, (8)
and (9){B) of section 522b of Title 45,
United States Code.

Further information about these
meetings can be obtained from Mr.
Stephen J. McClearly, Advisory
Committee Management Officer,
National Endowment for the
Humanities, Washington, D.C. 20506, or
call (202) 786-0322.

Stephen J. McCleary,

\dvisory Committee, Manogement Officer.
[FR Doc. 85-10660 Filed 5-1-85; 8:45 am|
BILUNG CODE 7536-01-M

NUCLEAR REGULATORY
COMMISSION

Abnormal Occurrence Report; Section
208 Report Submitted to the Congress

Notice is hereby given that pursuant
o the requirements of section 208 of the
Energy Reorganization Act of 1974, as
smended, the Nuclear regulatory
Commission (NRC) has published and
issued the periodic report to Congress
on abnormal occurrences (NUREG-0090,
Vol. 7, N, 3). r

Under the Energy Reorganization Act
0f 1974, which created the NRC, an
abnormal occurrence is defined as “an
unscheduled incident or event which the
Commission (NRC) determines is
significant from the standpoint of public
health or safety.” The NRC has made a
determination, based on criteria
published in the Federal Register (42 FR
10930) on February 24, 1977, that events
mvolving an actual loss or significant
reduction in the degree of protection
szainst radioactive properties of source,
special nuclear, and byproduct materials
ére abnormal oceurrences.

Ihis report to Congress is for the third
calendar quarter of 1984. The report
identifies the occurrences or events that
the Commission determined to be
significant and reportable; the remedial
ictions that were underteken are also
'{ seribed. During the report period,
tese were four sbnormal occurrences at
the nuclear power plants licensed to
Jperiate. These involved degraded
“olation valves in emergency core
“aoling systems, degraded shutdown
¥siems, a loss of offsite and onsite AC

electrical power, and a refueling cavity
water seal failure, respectively. There
was one abnormal occurrence at a fuel
cycle facility; the event involved
degraded material access area barriers.
There were four abnormal occurrences
at the other NRC licensees. One
involved contaminated
radiopharmaceuticuls used in several
diagnostic administrations. Two
involved therapeutic medical
misadministrations. The other involved
significant internal exposure to iodine-
125 to a hospital employee. There was
one abnormal occurrence reported by an
Agreement State; the event involved
contaminated radiopharmaceuticals
used in several diagnostic
administrations.

The report also contains information
updating some previously reported
abnormal ocourrences.

Interested persons may review the
report at the NRC's Public Document
Room, 1717 H Street, NW., Washington,
DC or at any of the nuclear power plant
Local Public Document Rooms
throughout the country.

Copies or microfiche of NUREG-0090,
Vol. 7, No. 3 {or any of the previous
reports in this series}, may be purchased
by calling (202) 275-2060 or (202} 275~
2171, or by writing to the Superintendent
of Documents, U.S. Government Printing
Office, Post Office Box 37082,
Washington, D.C. 20013-7982. A year's
subscription to the NUREG-0090 series
publication, which consists of four
issues, is also available. Documents may
be purchased by check, money order,
Visa, MasterCard. or charged 10 a GPO
Deposit Account.

Copies of the report may also be
purchased from the National Technical
Information Service, Department of
Commerce, 5285 Port Royal Road,
Springfield, VA 22161. :

Dated at Washington, DC, this 26th day of
April 1885.

For the Nuclear Regulstory Commission.
John C. Hoyle,

Assistant Secretory of the Commission.
[FR Doc. B5-10690 Filed 5-1-85; 8:45 am)
BILLING CODE 7590-01-M

Advisory Committee on Reactor
Safeguards; Subcommittee on Metal
Components and Structural
Engineering; Meeting

The ACRS Subcommittee on Metal
Components and Structural Engineering
will hold a combined meeting on May 23
and 24, 1985, Room 1046, 1717 H Street,
NW, Washington. DC.

The entire meeting will be open to
public attendance.
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The agenda for subject meeting shall
be as follows:
Thursday, May 23, 1985—8:30 ¢.m. untsl
the conclusion of business
Friday, May 24, 1985—8:30 a.m. until the
conclusion of business

The Subcommittee will discuss
modificalions to General Design
Crilerion-4 that will account for the use
of the leak-before-break concept in
piping system in operating plants and
plants under construction. Status of the
NRC Piping Review Committee reports
(NUREG-1061, Volumes 1-5) will also be
discussed at this meeting.

Oral statements may be presented by
members of the public with concurrence
of the Subcommittee Chairman; written
statements will be accepted and made
available to the Committee. Recordings
will be permitted only during those
portions of the meetings when a
transcript is being kept, and questions
may be asked only by members of the
Subcommittee, its consultants, and Staff.
Persons desiring to make oral
statements should notify the ACRS staff
members as far in advance as
practicable so that appropriate
arrangements can be made.

During the initial portion of the
meeting, the Subcommittee, along with
any of its consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
its consultants, and other interested
persons regarding this review.

Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman’s ruling on requests for the
oppertunity to present oral statements
and the time allotted therefor can be
obtained by & prepaid telephone call to
the cognizant ACRS staff member, Mr.
Elpidio Igne [telephone 202/634-1414)
between 8:15 a.m. and 5:00 p.m., EDT,
Persons planning to attend this meeting
are urged to contact the above named
individual one or two days before the
scheduled meeting to be advised of any
changes in schedule, etc., which may
have occurred.

Dated: April 29, 1985,
Morton W, Libarkin,
Assistant Executive Director for Projoct
Review,
[FR Doc. 85-10693 Filed 5-1-85; 8:45 am)
BILLING CODE 7490-01-M
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Advisory Panel for the
Decontamination of Three Mile Isiand
Unit 2; Meeting

Notice is hereby given pursuant to the
Federal Advisory Committee Act that
the Advisory Panel for the
Decontamination of Three Mile Island
Unit 2 (TMI-2) will be meeting on May
16, 1985 from 7:00 p.m. to 10:00 p.m. at
the Holiday Inn, 23 South Second Street,
Harrisburg, PA 17101, The meeting will
be open to the public.

Al this meeting the Panel will discuss
and formulate a position on the level of
the Panel's inquiry into health effects
studies and data related to the
radioactive release during the TMI-2
accident. The Panel will also receive a
presentation from representatives of
General Public Utilities Nuclear
Corporation on plans for reactor fuel
removal and storage. The Department of
Energy will brief the Panel on the
current status of fuel shipping casks that
will be used for offsite transport of fuel
and debris removed from the reactor.
The Nuclear Regulatory staff will
provide the Panel with an update on the
status of NRC investigations and
enforcement actions,

Further information on the meeting
may be obtained from Dr. Michael T.
Masnik, Three Mile Island Program
Office, U.S. Nuclear Regulatory
Commission, Washington DC 20555,
telephone 301/492-7466.

Dated: April 29, 1985,

John C. Hoyle,

Advisory Committee Manogement Officer
[FR Doc. 85-10892 Filed 5-1-85; 8:45 am)
BILLING CODE 7590-01-M

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Production Planning Advisory
Committee; Meeting

AGENCY: Production Planning Advisory

Committee of the Pacific Northwest

Elecric Power and Conservation

Planning Council (Northwest Power

Planning Council).

ACTION: Notice of meeling to be held

pursuant to the Federal Advisory

Committee Act, 5 U.S.C. Appendix I, 1-

4. Activities will include:

* Review of goals work plan

* Review related production planning
activities

* Development of systemwide
distribution policy

* Accounting/modeling: problem and
issues

* Other
* Public comment

Status. Open.

SUMMARY: The Northwest Power
Planning Council hereby announces a
forthcoming meeting of its Production
Planning Advisory Committee,
DATE: May 8, 1985. 9:00 a.m.
ADDRESS: The meeting will be held at
the Council Hearing Room in Portland,
Oregon.
FOR FURTHER INFORMATION CONTACT:
Ronald J. Eggers, 503-222-5161.
Edward Sheets,

* Executive Direclor
[FR Doc. 85-10712 Filed 5-1-85; 8:45 am|
BILLING CODE 0000-00-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-21969; File No. SR-CSE-
85-2]

Self-Regulatory Organizations;
Proposed Rule Change by the
Cincinnati Stock Exchange Relating to
Exchange Dues

Pursuant to section 19(b})(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on April 11, 1985, The Cincinnati
Stock Exchange (the "Exchange”) filed
with the Securities and Exchange
Commission the proposed rule change
as described in Items I, II, and III below,
which Items have been prepared by the
self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change ffom interested persons.

L. The Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

Effective March 6, 1985, the Board of
Trustees of The Cincinnati Stock
Exchange revised the Exchange's dues
which now are as follows (new language
italicized and deleted language
bracketed):

EXCHANGE DUES

The dues of all proprietary members
shall be [nine hundred dollars ($900)3
fifteen hundred dollars ($1,500) per
annum payable [semi-annually]
guarterly, in advance, on January 1st,
April 1st, [and] July 1st, and October
15t

11. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The Board of Trustees determined
that administrative expenses and
operational expenditures warrant an
increase in Exchange dues. The
Proposed Rule Change is based on and
consistent with section 6(b)(4) of the
Act, which requires the rules of an
exchange to provide for the equitable
allocation of reasonable dues.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange believes that the
Proposed Change will impose no burden
on competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has neither solicited
nor received comments on the Proposed
Change.

IIL Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing change has become
effective pursuant to section 19{b)(3) of
the Securities Exchange Act of 1834 and
subparagraph (e) of Securities Exchange
Act Rule 19b-4. At any time within 60
days of the filing of such proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Securities Exchange Act
of 1934.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making wrilten submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all wrilten statements with respect to
the proposed rule ghange that are filed
with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the publi¢in
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secordance with the provisions of 5 below, of the most significant aspects of 111 Date of Effectiveness of the
115.C. 552, will be available for such statements. Proposed Rule Changes and Timing for
inspection and copying in the Commission Action

Commission's Public Reference Section,
450 5th Street NW., Washington. D.C.
Copies of such filing will also be
wvailable for inspection and copying at
the principal office of the above-
mentioned self-regulatory organization.
All submissions shouid refer to the file
mimber in the caption above and should
be submitted by May 23, 1985,

For the Commission, by the Division of
Market Regulation, pursvant to dilogated
athanty.
johe Wheeler,

Secrelary.

April 24, 1885.

[FR Doc, 85-10696 Filed 5-1-85; 8:45 om|
BLUNG CODE 8010-01-M

|Release No. 34-21971; File No. SR-NYSE-
85-11)

Sell-Regulatory Organizations;
Proposed Rule Changes by New York
Stock Exchange, Inc., Relating to
Revised Requirements Respecting
Allied Member Candidate
Examinations

Pursuant to section 19(b}(1) of the
Serurities Exchange Act of 1934 [the
“Act”), 15 U.S.C. 78s(b)(1), notice is
bereby given that on April 1, 1985, the
New York Stock Exchange, Ine. filed
with the Securities and Exchange
Lommission the proposed rule changes
as described in Items L, 11 and 111 below,
which items have been prepared by the
sell-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
thanges from interested persons.

I Self-Regulatory Organization's
Statement of the Tenms of Substance of
the Proposed Rule Changes

_The Exchange has propused to
discontinue the currently administered
Wlied member examination and instead
equire allied member candidates to
Pass examinations commensurate with
their job responsibilities.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Satutory Basis for, the Proposed Rules

Changes

Inits filing with the Commission, the
*elf-regulatory organization included
“atements concerning the purpose of
énd basis for the proposed rule changes.

he {ext of these statements may be
;'\r-izmned al the places specified in Item
V below. The self-regulatory
“3anization has prepared summaries,
set forth in sections (A), (B), and (C)

A. Self-Regulatory Organization’s
Statement of the Purpose of, ond
Statutory Basis for, the Proposed Rule
Changes

The Exchange, in its continuing effort
to review and evaluate the examination

- criteria applied to its member

organizations, has determined to phase
out the Allied Member Examination (the
“exam") and provide for alternate
means of satisfying the examination
requirement for allied member
candidates as contained in Exchange
Rule 304A.,

With a move to more functional lines
of responsibility, the Exchange has
determined that an allied member
candidate will be reguired o pass an
examination or examinations which
provides an effective test of the
candidates’ responsibilities.
Examinations which could be required
are those for sales persons (including
registered representative, commodity
futures, interest rate options, foreign
currency options, direct participation
program representative, municipal
securities representative, and
investmen! company products/variable
contracis) and principals (including
securities sales supervisor, general
securities principal, registered options
principal, supervisory analyst, financial
and operations principal, direct
participation program principal,
investment company products/variable
contracts principals, municipal
securities prinecipal and municipa!
securities financial and operations
principal). For those candidates for
allied membership for which there is no
appropriate examination, none will be .
required. Individuals currently approved
as allied members may be subject to
new examination requirements if there
is a significant change in their duties
and if they have not satisified an
examination requirement for such
responsibilities.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The proposed rule changes do not
impose any burden on competition.

C. Self-Regulatory Organization's
Stotement on Comments on the
Proposed Rule Changes Received From
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule changes.

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

A. By order approve such proposed
rule changes, or

B. Institute proceedings'to determine
whether the proposed rule changes
should be disapproved.

IV. Solicitation of Comments

Interested person are invited to
submit writlen data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, D.C. 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule changes that are filed
with the Commission, and all written
communications relating to the proposed
rule changes between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street NW., Washington, D.C.
Capies of such filing will be available
for inspection and copying at the
principal office of the above mentioned
self-regulatory organization.

All submissions should refer to the file
number in the caption above and should
be submitted by May 23, 1985.

For the Commission by the Division of
Market Regulation, pursuant to the delegated
authority.

Dated: April 22, 1985,

John Wheeler,

Secretary.

[FR Doc. 85-10695 Filed 5-1-85; 8:45 am)
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION
[Declaration of Disaster Loan Area #2188]

Michigan; Declaration of Disaster Loan
Area

Monroe and St. Clair Counties and the
adjacent Counties of Macomb and
Wayne in the State of Michigan
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constitute a disaster area because of
damage caused by wind swept high
water and flooding which occurred
March 31 through April 6, 1985.
Applications for loans for physical
damage may be filed until the close of
business on June 25, 1985, and for
economic injury until the close of
business on August 1, 1985, at the
address listed below:

Disaster Area 2 Office, Small Business
Administration, Richard B, Russell Federal
Bldg., 75 Spring St.. SW. Suite 822, Atlanta,
GA 30303

or other locally announced locations.
Interest rates are:

Peroent
Homeowners with credit available else-
where. 8.000
Homeowners withou! credit available else-
wher 4.000
Businesses with credit available elsewhere.. 8000

Businesses withou! credit available else-

where 4.000
Businesses (EIDL) without credit available

elsewhere 4.000
Other (non-profit organizations including

charftable and religious organizations) ... 11125

The number assigned to this disaster
is 218806 for physical damage and for
economic injury the number is 629500.
(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008).

Dated: April 26, 1985.

James C. Sanders,

Administrator.

[FR Doc. 85-10643 Filed 5-1-85; 8:45 am|
BILLING CODE 8025-01-M

[License No. 04/05-0008)

First Miami Small Business Investment
Co.; Licenses Surrender

Notice is hereby given that First
Miami Small Business Investment
Company, 1195 NE. 125th Street, North
Miami, Florida 33161, has surrendered
its license to operate as a small business
investment company under the Small
Business Investment Act of 1958, as
amended (the Act). First Miami Small
Business Investment Company was
licensed by the Small Business
Administration on September 5, 1959.

Under the authority vested by the Act
and pursuant to the regulations
promulgated thereunder, the surrender
was accepted on April 15, 1985, and
accordingly, all rights, privileges and
franchises derived therefrom have been
terminated.

(Catalog of Federal Domestic Assistance
Program No. 59.011, Sma!l Business
Investment Companies)

Dated: April 24, 1985,
Robert G. Lineberry,

Deputy Associate Administralor for
Investment.

[FR Doc. 85-10649 Filed 5-1-85; 8:45 am|
BILLING CODE 8025-01-M

Small Business Investment Co.;
Maximum Annual Cost of Money to
Small Business Concerns

13 CFR 107.302 (a) and (b) limit the
maximum annual Cost of Money (as
defined in 13 CFR 107.3) that may be
imposed upon a Small Concern in
connection with Financing by means of
Loans or through the purchase of Debt
Securities. The cited regulation
incorporates the term “FFB Rate", which
is defined elsewhere in 13 CFR 107.3 in
terms that require SBA to publish, from
time to time, the rate charged by the
Federal Financing Bank on ten-year
debentures sold by Licensees to the
Bank. Notice of this rate is generally
published each month.

Accordingly, Licensees are hereby
notified that effective May 1, 1985, and
until further notice, the FFB Rate to be
used for computation of maximum cost
of money pursuant to 13 CFR 107.302 (a)
and (b) is 17.245% per annum.

13 CFR 107,302 does not supersede or
preempt any applicable law imposing an
interest ceiling lower than the ceiling
imposed by its own terms. Attention is
directed to section 308(i) of the Small
Business Investment Act, as amended
by section 524 of Pub. L. 96-221, March
31, 1980 (94 Stat. 161), to that law's
Federal override of State usury ceilings,
and to its forfeiture and penalty
provisions.

Dated: April 25, 1885,
Robert G. Lineberry,

Deputy Associate Administrator for
Investment.

[FR Doc. 85-10642 Filed 5-1-85; 8:45 am|
BILLING CODE 8025-01-M

Region IV Advisory Council;
Birmingham, AL and Jackson, Ml;
Public Meeting

The U.S, Small Business
Administration Region IV Advisory
Council, located in the geographical area
of Birmingham, Alabama, and Jackson,
Mississippi, will hold a public meeting
from 9:00 a.m. to 2:00 p.m., on Thursday,
May 30, 1985, in the Howard Johnson,
Meridian, Mississippi, to discuss such
matters as may be presented by
members, staff of the U.S. Small
Business Administration, or others
present,

For further information, write or call
James C. Barksdale, District Director,
U.S. Small Business Administration,
2121 Eight Avenue, North Suite 200,
Birmingham, Alabama 35203, (205) 254-
1341.

Jean M. Nowak,

Director, Office of Advisory Councils,
April 25, 1985,

|FR Doc. 85-10646 Filed 5-1-85; 8:45 am|
BILLING CODE 8025-01-M

Reglon IV Advisory Council,
Jacksonville, FL; Public Meeting

The U.S. Small Business
Administration Region IV Advisory
Council, located in the geographical area
of Jacksonville, Florida, will hold a
public meeting from 9:30 a.m. to
approximately 3:00 p.m. at the Yearling
Room, Ramada Inn, 3810 NW. Blitchton
Road, Ocala, Florida 32675 (Junction I-
75 and U.S, 27) to discuss such matters
as may be presented by members, stafi
of the U.S. Small Business
Administration, or others present.

For further information, write or cull
Douglas E. McAllister, District Director,
U.S. Small Business Administration, 400
West Bay Street, Jacksonville, Florida
32202, Telephone (904) 791-3103.

Jean M. Nowak,

Director, Office of Advisory Councils,
April 26, 1985.

[FR Doc. 85-10644 Filed 5-1-85; 8:45 am|
BILLING CODE 8025-01-M

Region IV Advisory Council, Miami, FL;
Public Meeting

The U.S. Small Business
Administration Region IV Advisory
Council, located in the geographical ared
of Miami, Florida, will hold a public
meeting at 9:30 a.m., on Tuesday, May
14, 1985, in the Board Room of the
Wackenhut Corporation, 1500 San Remo
Avenue, Coral Gables, Florida, to
discuss such matters as may be
presented by members, staff of the US.
Small Business Administration, or
others present.

For further information, write or call
John L. Carey, District Director, U.S.
Small Business Administration, 2222
Ponce de Leon Boulevard, 5th Floor,
Coral Gables, Florida 33134, telephone
(305) 350-5533.,

Jean M. Nowak,

Director. Office of Advisory Councils.
April 26, 1985,

[FR Doc. 85-10645 Filed 5-1-85; 8:45 am)|
BILLING CODE 8025-01-M
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providence, Rl Region | Advisory
Council; Public Meeting

The U.S. Small Business
Administration Region 1 Advisory
Council, located in the geographical area
of Providence, Rhode Island, will hold a
public meeting at 12:00 noon, on
Wednesday, May 29, 1985, at Camille's
Roman Garden, 71 Bradford Street,
Providence, Rhode Island, to discuss
such matters as may be presented by
members, staff of the U.S, Small
Business Administration, or others
present.

For further information, write or call
lames A. Hague, District Director, U.S.
Small Business Administration, 380
Westminister Mall, Providence, Rhode
Island 02903. Telephone number (401)
5284562,

Dated: April 25, 1985,

Jean M. Nowak,

Director, Office of Advisory Councils.
[FR Doc. 85-10647 Filed 5-1-85; 8:45 am)
BLUNG CODE 8025-01-M

Nashville, TN Reglon | Advisory
Council; Public Meeting

The U.S. Small Business
Administration Region IV Advisory
Council, located in the geographical area
of Nashville, Tennessee, will hold a
public meeting at 8 a.m. on Wednesday,
June 5, 1985, in the Board Room of
Commerce Union Bank, One Commerce
Place, Nashville, Tennessee 37219, to
discuss such matters as may be
presented by members, staff of the U.S.
Small Business Administration, or
others present.

For further information, write or call
Robert M. Hartman, District Director,
US. Small Business Administration,
Suite 1012 Parkway Towers, 404 James
Robertson Parkway, Nashville,
'iinmzssee 37219. Telephone (615) 251-
5850,

Jean M. Nowak,

Director, Office of Advisory Councils.

April 25, 1085,

IFR Doc. 85-10648 Filed 5-1-85; 8:45 am)

BLUNG CODE 8025-01-M

e —

DEPARTMENT OF STATE
[Public Notice CM-8/849]

Overseas Schools Advisory Council;
Meeting

The Overseas Schools Advisory
Council, Department of State, will hold
s Annual meeting on Wednesday, June
19,1985, 6:30 a.m., in Conference Room
1406, Department of State Building,
Washington, D.C.

Agenda items scheduled for
discussion are as follows:

I. Welcome and Introduction of
Participants

II. Greetings from the Department of
State

1L Results of Surveys Concerning
School Fund-Raising Efforts and Reports
Regarding Activities of Regional School
Associations

IV. Council's Program of Educational
Assistance

(&) Final Report of 1983 Program and
Progress Report on 1984 Program

(b) Report of Meeting with Excutive
Directors of the Regional Overseas
School Associations at the Association
for the Advancement of International
Education Conference in San Antonio
on March §, 1985

(¢) Council's Efforts in Securing
Contributions for 1985 Program

(d) Discussions Concerning Plans and
Suggestions Related to Future Council's
Programs

V. Council Communication with U.S.
Corporations and Foundations

VL Other Business

For purposes of fulfilling building
security, members of the public desiring
to attend the meeting should call Ms.
Joyce Bruce, Office of Overseas Schools,
Department of State, Washington, D.C.,
Area Code 703-235-9600, prior to June
19, The public may participate in
discussions at the Chairman's
instructions.

Dated: April 24, 1985.
Ernest N. Mannino,
Executive Secretary, Overseas Schools
Advisory Council.
[FR Doc. 85-10731 Filed 5-1-85; 8:45 am]
BILLING CODE 4710-24-M

[Public Notice CM-8/848)

Study Groups A and B of the U.S.
Organization for the International
Telegraph and Telephone Consultative
Committee (CCITT); Meeting

The Department of State announces
that Study Groups A and B of the U.S.
Organization for the International
Telegraph and Telephone Consultative
Committee (CCITT) will meet on May
30, 1985 at 10:00 a.m., in Room 2925,
Department of State, 2201 C Street, NW.,
Washington, D.C.

Study Croup A deals with U.S.
Government aspects of international
telegram and telephone operations and
tariffs; Study Group B deals with
international telecommunications
terminal equipment.

The Study Groups will discuss
international telecommunications
questions relating to telephone,

telegraph, telex. new record services,
data transmission and leased channel
services in order to develop U.S.
positions to be taken at the upcoming
international meeting of CCITT Study
Group VI (June 5-14, 1985] in Kyoto
and will include a debriefing of the
meetings of CCITT Study Groups I and
Il held in May in Geneva.

Members of the general public may
attend the meeting and join in the
discussion subject to the instructions of
the Chairman. Admittance of public
members will be limited to the seating
available. In that regard, entrance to the
Department of State building is
controlled. All persons wishing to attend
the meeting should contact the office of
Earl Barbely, Department of State,
Washington, D.C.; telephone (202) 632-
3405. All attendees must use the C Street
entrance to the building,

Earl S. Barbely,
Chairman, CCITT National Committee.
April 24, 1985,

|FR Doc. 85-10730 Filed 5-1-85; 8:45 am|
BILLING CODE 4710-07-M

OFFICE OF THE U.S. TRADE
REPRESENTATIVE

Extension of Deadline for Public
Comment on Multifiber Arrangement

A notice was published in the Federal
Register (50 FR 8428) on March 1, 1985
advising that the Multifiber
Arrangement, which governs trade in
textiles and apparel and to which the
United States is a signatory, expires on
July 31, 1986. The notice further invited
any party wishing to consult on the
renewal, modification or discontinuance
of the Multifiber Arrangement, or to
provide information on domestic
production or the availability of textiles
and apparel affected by the
Arrangement, to submit such comments
or information in ten copies to
Ambassador Richard H. Imus, Chief
Textile Negotiator, Executive Office of
the President, Office of the United
States Trade Representative,
Washington, D.C. 20506 by April 30,
1885. The purpose of this notice is to
advise that the deadline for submitting
comments or information has been
extended to June 15, 1985.

Richard H. Imus,

Chief Textile Negotiator.

|FR Doc. 85-10674 Filed 5-1-85; 8:45 am|
BILLING CODE 3190-01-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard
|CGD-85-035]

Ship Structure Committee; Meeting

AGENCY: Coast Guard, DOT.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Ship
Structure Committee. Notice of this
meeling is required under the Federal
Advisory Committee Act (Pub. L. 92-463;
5 U.S.C. App. 1, section 10{a)(2}).

DATE: June 3, 1885, 9:15 a.m. 1o 11:30 a.m.
ADDRESS: U.S, Coast Guard
Headquarters, 2100 Second Street,
SW.—Room 2415, Washington, D.C.
20683,

FOR FURTHER INFORMATION CONTACT:
CDR D. B. ANDERSON, USCG,
Secretary, Ship Structure Committee,
U.S. Coast Guard Headquarters (G-
MTH-5/13), Washington, D.C. 20593,
(202) 426-2187,

SUPPLEMENTARY INFORMATION: The
agenda for this meeting is as follows: To
approve research projects of the
Committee for fiscal year 1986 and to
review ongoing research projects of the
Committee. Attendance is open to the
interested public, With advance notice
to the Chairman, members of the public
may present oral slalements at the
hearing. Persons wishing to attend and
persons wishing to present oral
stalements shouldinotify CDR D. B.
ANDERSON, Secpetary, Ship Structure
Commitiee not later than the day before
the meeting. Any member of the public
may present a written statement to the

Committee at any time.
Dated: April 20, 1985,
Clyde T. Lusk, jr.,
Rear Admirol, US. Coast Guard, Chief, Office
of Merchant Mariae Sufety.

[FR Doc. 85-10682 Filed 5-1-85; 8:45 am|
BILLING COOE 4910-14-M

Urban Mass Transportation
Administration

|Docket No. 84-G)
Exemption From Buy America
Requirements

AGENCY: Urban Mass Transportation
Administration, DOT. :
ACTION: Notice of exemplion from buy
Ametica requirements,

SUMMARY: Section 165 of the Surface
Transportation Assistance Act of 1982
(Pub, L. 97-424) provides that Federal

funds may not be obligated by the
Urban Mass Transportation
Administration (UMTA) for mass
transportation projects unless steel and
manufactured products used in the
project are produced in the United
States. Section 165 further provides that
any of its provisions may be waived if
their application would be incansistent
with the public interest. The American
Association of State Highway and
Transportation Officials (AASHTO)
petitioned UMTA to grant public
interest waiver for the procurement of
microcomputers. The basis of the
petition is that presently domestically
produced microcomputers fail 1o meet
Buy America requirements because the
chips and some major components of
the equipments are not made in the
United States. UMTA has reviewed and
analyzed the comments and
recommendations of interested and
affected parties, and has decided that a
Buy America waiver for microcomputers
will be granted for a one-year period.
DATE: This waiver is effected on the
date of publication.

FOR FURTHER INFORMATION CONTACT:
Edward J. Gill, Jr., Office of the Chief
Counsel, Room 9228, 400 Seventh Street,
SW., Washington, D.C. 20590, {202) 426-
4063,

SUPPLEMENTARY INFORMATION: Notice of
this petition was published in the
Federal Register on Wednesday,
January 9, 1985, and an opportunity
afforded to all interested parties 10
provide comments (50 FR 1156.) Twenty-
two responses were received on the
petition.

Based upon its review and analysis of
the comments, UMTA will grant the
requested waiver for a ane-year period.
Under UMTA programs. recipients of
Federal funds are given discretion in
determining what kind of equipment
they will procure with Federal
assistance. AASHTO's waiver request
indicated that several grantees were
experiencing difficulty in purchasing
domestically produced microcomputer
equipment appropriate to their needs.
Section 165(b)(2) of the STAA provides
that a waiver may be granted if
materials and products being procured
are nol produced in the United States in
sufficient and reasonable quantities and
of satisfactory quality. Under UMTA
regulations, the item being procured is
presumed to be unavailable if no
responsive bid is received which will
provide a domestically produced
product.

After considering the comments
received, UMTA has determined that
the waiver will streamline the
purchasing process for all grantees who

will need or expect to need
microcomputers during this exemption
period. However, given the rapid
technological changes in an expanding
marke! for domestically produced
computers, UMTA will limit the
exemption for & one-year period. Al the
end of this peried. UMTA will review
the availability of domestically
produced microcomputers and evaluate
the need for allowing the exemption to
continue.

UMTA's analysis is based upon the
responses to four specific questions
posed in the original notice. UMTA
solicited comments on the definition of
“"microecomputer.” Some comments
expressed concern that any definition
would be oo restrictive given the
market's rapid technological changes
and the varied uses of the equipment in
the transit industry.

Of the responses that suggested
definitions, those suggestions addressed
the need for a definition broad enough
to encompass a microcomputer system.
UMTA has decided to adopt the
definition of microcomputer as
published in the American National
Dictionary for Informatian Processing
Systems. According to that definition, a
microcomputer is:

A computer system whose processing unit
is a microprocessor. A basic microcomputer
includes a micro r, slorage, and
input/output facility, which may or may not
be on one chip.

The same source defines computer
system.as:

A functional unit consisting of one or more
compulers and associated software, that uses
common storage for all or part of a program
and also for all or part of the date necessary
for the execution of the program; execules
user-written or user-designated programs
performs user-designated data manipulation.
including arithmetic operations and logic
operations; and that can execute programs
that modify themselves during their
executions. A computer system may be a
stand-alone unit or may consist of severs!
interconnected units. Synonymous with ADP
system, computing system.

UMTA solicited comments on whether
the waiver should apply to both
hardware and software. Several of the
responses indicated that a waiver
applicable to microcomputer hardware
should also be applicable to
microcompuler software to ensure
compatibility and cost-effectiveness,
UMTA has decided to include software
in the waiver's applicability based upon
the definition of microcomputer that it
has adopted and upon the
recommendations received.

Since AASHTO's request highlightcd
specifically the problems of small to
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medium-size transit industries in
procuring microcomputers, UMTA
requested comments on whether the
waiver's application should be limited to
grantees of a certain size. The responses
were unanimous in indicating that the
waiver should apply to all grantees
given the expanding use of
microcomputers in the transit industry.,
UMTA has decided, therefore. to apply
the waiver to all grantees.

Finally, UMTA solicited comments on
whether there should be a dollar
limitation on the procurement. Again, a
majority of the responses indicated that
such a limitation wolld be too
restrictive given the varied types of
systems available, and their costs as
well as the varying needs of the user.
UMTA has decided not to impose a
dollar limitation an the applicability of
the walve.

Therefore, under the provisions of
section 165(b)(1) and (b)(2) of the STAA
of 1982, a Buy America exemption is
granted to all UMTA grantees for the
procurement of microcomputers, as
defined in this Notice. Accordingly,
requests for individual waivers for
purchase of microcomputer hardware
and software are not necessary. This
general exemption will be in effect until
April 30, 1986.

Dated: April 26, 1985.
Ralph L. Stanley,
Administrator.
[FR Doc. 85-10650 Filed 5-1-85; 8:45 am]
BILLING CODE 4910-57-M

DEPARTMENT OF THE TREASURY
Fiscal Service
14-00236)

Treasury Current Value of Funds Rate

AGENCY: Financial Management Service:
Fiscal Service, Treasury.

ACTION: Notice of rate for use in Federal
<}~bl_co]leclion and discount evaluation.

SUMMARY: Pursuant to section 11 of the
Debt Collection Act of 1982 (31 U.S.C.
i717), the Secretary of the Treasury is
responsible for computing and
publishing the percentage rate to be
used in assessing interest charges for
outstanding debts on claims owed the
Governmenl. Treasury’s Cash
Management Regulations (1 TFM 6-8000)
also prescribe use of this rate by
dgencies as a comparison point in
evaluating the cost-effectiveness of a
cash discount. Notice is hereby given
:n.-n the applicable rate is 9% for-the
ourth quarter of FY 1985.

DATE: The rate will be in effect for the
period beginning on July 1. 1985 and
ending on September 30, 1985.

FOR FURTHER INFORMATION CONTACT:
Inquiries should be directed to the Cash
Management Division, Financial
Management Service, Department of the
Treasury, Treasury Annex No. 1, PB-
711, Washington, D.C. 20228 (Telephone:
202/634-5131).

SUPPLEMENTARY INFORMATION: The rale
reflects the current value of funds to the
Treasury for use in connection with
Federal cash management systems and
is based on invesiment rates set for
purposes of Pub. L. 95-147, 91 Stat, 1227,
Computed each year by averaging
investment rates for the twelve-month
period ending every September 30 for
applicability effective January 1, the rate
is subject to quarterly revisions if the
annual average, on a moving basis,
changes by 2 per centum. The rate in
effect for the fourth quarter of FY 1985
reflects the average investment rates for
the twelve-month period ended March
31, 1985, The applicable rate will be
published on or around the end of the
first month of a given quarter for use
during the succeeding calendar quarter.

Dated: April 25, 1985,
Richard A. Greenstain,
Director, Warking Capital Group.
[FR Doc. 85-10065 Filad 5-1-85; 8:45 am]
BILLING CODE 4910-35-M

VETERANS ADMINISTRATION

Agency Form Under OMB Review

AGENCY: Veterans Administration.
ACTION: Notice.

The Veterans Administration has
submitted to OMB for review the
following proposal for the collection of
information under provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document contains
revisions and lists the following
information: (1) The Department or Staff
Office issuing the form; (2) The title of
the form; (3) The agency form number, if
applicable; (4) How often the form must
be filled out; (5) Who will be required or
asked to report; (6) An estimate of the
number of responses; (7) An estimate of
the total number of hours needed to fill
out the form: and (8) An indication of
whether section 3504(h) of Pub. L. 96-511
applies.

ADDRESSES: Copies of the form and
supporting documents may be obtained
from Patricia Viers, Agency Clearance
Officer (732), Veterans Administration,
810 Vermont Avenue, NW, Washington,
DC 20420, (202) 389-2146. Comments and

questions about the items on the list
should be directed to the VA's OMB
Desk Officer, Dick Eisinger, Office of
Management and Budget, 726 Jackson
Place, NW, Washington, DC 20503, (202)
395-7316.

DATES: Comments on the information
collection should be directed to the
OMB Desk Officer within 80 days of this
notice,.

Dated: April 29, 1885.
By direction of the Administrator.
Dominick Onorato,

Associate Depuly Administralor for
Information Resources Management.

Revision

1. Department of Veterans Benefits

2. Health Authority Approval-Individual
Water-Supply and Sewage-Disposal
System

3. VA Form 26-6395

4. On occasion

5. State or local government

6. 15,000 responses

7. 7,500 hours

8, Not applicable

Revision

1. Department of Veterans Benefits

2. Property Management Consolidated
Invoice

3. VA Form 26-8974

4. Monthly

5. Business or other for-profit, Small
businesses or organizations

6. 240,000 responses

7. 20,000 hours

[FR Doc. 85-10663 Filed 5-1-85; 8:45 am)

BILLING CODE 8320-01-M

Privacy Act of 1974; Report of New
Matching Program

AGENCY: Velerans Admninistration.

ACTION: Notice of matching program—
Veterans Administration records of
physicians, dentists and other health
care professionals/State licensing
records.

SUMMARY: The Veterans Administration
is providing notice that the Office of
Inspector General will conduct computer
matches of VA records of physicians,
dentists and other health care
professionals with State licensing and
registration records.

The goal of these matches is to verify
that physicians, dentists, podiatrists,
optometrists, and psychologists
employed or utilized by the Agency are
holding current, unrestricted licenses to
practice and that nurses and
pharmacists are registered in a State.

DATES: It is anticipated the matches will
commence in approximately May 1985,
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ADDRESS: Interested individuuls may
comment on the proposed matches by
writing to the Assistan! Inspector
General for Policy, Planning and
Resources {53), Veterans
Administration, 810 Vermont Avenue,
NW., Washington, D.C. 20420,

FOR FURTHER INFORMATION CONTACT:
Mr, Jack H. Kroll, Assistant [nspeciar
General for Policy, Planning and
Resources [53), Veterans
Administration, 810 Vermunt Avenue,
NW., Washington, D.C. 20420, area code
202-389-5297.

SUPPLEMENTARY INFORMATION: Further
information regarding the matching
program is provided below, This
information is required by paragraph
5.£.(1) of the Revised Supplemental
Guidance for Conducting Matching
Programs, issued by the Office of
Management and Budget {47 FR 21656,
May 19, 1982). A copy of this natice has
been provided to both Houses of
Congress and the Office of Management
and Budget.

Approved: April 25, 1965.
Harry N. Walters,
Administrotor.

Repori of Matching Program: Veterans
Administration Records of Physicians,
Dentists and Other health care

Professionals/State Licensing Records

a. Authority

The Inspector General Act of 1978,
Pub. L. 95-452.

b. Program Description

(1) Purpose: The Office of Inspector
General (OIG) plans to match lists of full
and part-time physicans, dentisis,
podiatrists, optometrists. psychologists,
nurses and pharmacists employed by
the Agency, as well as consultants,
attendings and fee-basis medical
practioners utilized by the agency to
provide health care, with the licensing
and registration records of States having
automated records. Title 38, United
States Code, section 4105 specifies that
any person 1o be eligible for
appointment as a physician, dentist,
podiatrist, optometrist, psychologist,
nurse or pharmacist in the Department
of Medicine and Surgery must hold the
appropriate degree from a college,
university or school approved by the
Administrator of Veterans alfairs, have
completed an internship satisfactory to
the Administrator in the case of
physicians and psychologists, and be
licensed, certified or registered to

practice their profession in a State. The
matches will verify that these health
care profesionals employed or utilized
by the VA possess current, unrestricted
licenses or are currently registered in a
State. For purposes of this-computer
matching program, “State” means any of
the fifty States, the District of Columbia
and the Commonwealth of Puerto Rico.
(2) Procedures: The initial match will
be conducted with the State of
California. The VA OIG will perform the
match using extracts of three VA
systems of recards consisting of names,
dates of birth and social secuority
numbers and records in a similar format
provided by the State. In the event of a
“hit", i.e., the determination through the
matching program that a license to
practice or Slate registration has
expired, or has been suspended.
restricted or revoked, the identify of the
individual will be confirmed and the
information fowarded to the Chief
Medical Director for consideration of
appropriate personnel action. When
needed to confirm the identities of an
individual who may be listed in State
records, the OIG will request that the
state furnish additional infermation or
the OIG may release additional
identifying data to a State in accordance
with published routine uses. Where
there are reasonable grounds to believe
there has been a violation of criminal
law, the matter will be investigated and
referred for prosecutive consideration.
If the program demonstrates the
effectiveness of matching VA and State
licensing and registration records as a
means of identifying employees or other
health care professionals utilized by the
VA who do not have current,
unrestricted licenses, or current
registration, the Inspector General may
direct that additional matches be
conducted. In conducting matches with
States other than California, the OIG
will request that the States provide
computerized excerpts containing the
names, dates of birth, social security
numbers and status of the licenses or
registration of health care professionals.
If the laws or regulations of a State
require that the State conduct such a
match, the OIG will submit
computerized tapes or records
conlnin'?:f enly names, dates of birth
and social security numbers of the
records o be matched. The loan of any
VA recards to a state for matching
purposes will be in accordance with
OMB Matching Guidelines which
require the recipient to agree to the
followign: That the source matching file

will remain the property of the VA and
will be returned to the OIG at the end of
the matching program {or destroyed as
appropriate); that the file will be used
und accessed only to match the files
previously agreed to; that the file will
not be used to extract informatin
concerning “non-hit" individuals for any
purpose; and that the file will not be
duplicated or disseminated within or
outside the matching agency unless
autharized in writing by the VA OIG.
These mutches may be cyclical or may
be repeated periodically.

¢. Records to be Matched

Lists extracted from the following
systems of records will be matched with
State licensing and registration records:

(1) Individuals Submilting Invoices/
Vouchers for Payment-Va (13VAD47)
(Privacy Act Issuances, 1980
Compilation, Vol. V, p. 667).

{2) Patient Fee Basis Medical and
Pharmacy Records-VA (23VA136)
(Privacy Act Issuances, 1980
Compilation, Vol. V, p. 671).

(3) Personnel and Accounting Pay
System-VA (27VA047) (Privacy Act
Issuances, 1980 Compilation, Vol. V, p.
673).

The disclosure of information from
these systems of records, for the purpose
of the matching program, is permitted by
published routine uses.

d. Period of Match

Intermittently from approximately
April 1985.
e. Safeguards

Records used in the matches and data
generated as a result, will be
safeguarded from unauthorized
disclosure. Access will be limited to
those persons who have a need far th®
information in order to conduct the
matches or follow-up actions. All of the
material will be stored in locked
containers when not in use. The
matching files to be used in this project
will remain under the control of the OIG
and will be returned Lo the Department
of Medicine and Surgery and Office of
Budget and Finance or destroyed upon
completion of the match. The matching
file will be used and accessed only to
match files in accordance with this
notice: will not be used to extract
information concerning “non-hit”
individuals for any purpose; and will no!
be disseminated outside the OIG unless
authorized by the Chief Medical
Director or the Director, Office of Budge!
and Finance.
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f Retention and Disposition

Records not resulting in “hits” will be
jestroyed by burning, shredding or
glectronic erasing within two months of
the completion of the individual match
Records resulting in “hits" will be
welained by either the OIG or the
Jepartment of Medicine and Surgery
ntil the completion of any necessary
sdministrative or legal action and will
hen be disposed of in accordance with
pproved records control schedules
and/ or approved disposition authority
from the Archivist of the United States.

IR Doc, 85-10637 Filed 5-1-85; 845 am|
PLLNG CODE 8320-01-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains notices of meetings published
under the “Government in the Sunshine
Act" (Pub. L. 94-409) 5 US.C. 552b(e)(3)

CONTENTS
ltem
Commodity Futures Trading Commis-
1-8
Equa.l Employmenl Opponuncty Oom-
mission 7-8
Federal Deposu lnsu:anoe Corpom-
tion .. 9
Fedetal Elechon Commcssoon 10
Federal Home Loan Bank Board .......... 11
Federal Home Loan Mongago Corpo-
raton... 12
1
COMMODITY FUTURES TRADING
COMMISSION.

TIME AND DATE: 11:00 a.m., Friday, May
3, 1985.

PLACE: 2033 K Street, NW., Washington,
DC., 8th Floor Conference Room.
STATUS: Closed.

MATTERS OF BE CONSIDERED:
Surveillance matters.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,

Secretary of the Commission

[FR Doc. 85-10782 Filed 4-30-85; 1:18 pm|
BILLING CODE 6351-01-M

2

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 11:00 a.m., Friday, May
10. 1985.

PLACE: 2033 K Street. NW., Washington,
D.C., 8th Floor Conference Room.
sTATUS: Closed.

MATTERS TO BE CONSIDERED:
Surveillance matters.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,

Secretary of the Commission.

[FR Doc. 85-10783 Filed 4-30-85; 1:18 pm)
BILLING CODE 6351-01-M

3
COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 11:00 a.m., Friday, May
17, 1985.

PLACE: 2033 K Street, NW,, Washington,
D.C., 8th Floor Conference Room.
sTATUS: Closed.

MATTERS TO BE CONSIDERED:
Surveillance matters,

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Webb,

Secretary of the Commission,

[FR Doc. 85-10784 Filed 4-30-85; 1:18 pm]
BILLING CODE 6351-01-M

4

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 11:00 a.m,, Friday, May
24, 1985,

PLACE: 2033 K Street, NW., Washington,
D.C., 8th Floor Conference Room.
STATUS: Closed.

MATTERS TO BE CONSIDERED:
Surveillance matters.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314.
Jean A. Wehb,

Secretary of the Commission,

[FR Doc. 85-10785 Filed 4-30-85; 1:18 pm]
BILLING CODE 6351-01-M

5

COMMODITY FUTURES TRADING
COMMISSION

TIME AND DATE: 10:00 a.m., Wednesday,
May 29, 1985.

PLACE: 2033 K Street, NW., Washington,
D.C.. 5th Floor Hearing Room.

sTATUS: Open.

MATTERS TO BE CONSIDERED:

Application of the Chicago Board of Trade
for designation in the long-term Municipal ,
Bond Index.

Rule 1.62—Contract Market Enforcement of
Floor Broker Registration Requirements.
CONTACT PERSON FOR MORE
INFORMATION: Jean A. Wehb, 254-6314.
Jean A. Webb,

Secretary of the Commission.
{FR Doc. 85-10786 Filed 4-30-85; 1:18 pm|]
BILLING COOE 6351-01-M

6
COMMODITY FUTURES TRADING
COMMISSION «

TIME AND DATE: 11:00 a.m., Friday, May
31, 1985,

Federal Register
Vol. 50, No. 85

Thursday, May 2, 1985

PLACE: 2033 K Street, NW.. Washington
D.C., 8th Floor Conference Room.

sTATUS: Closed.

MATTERS TO BE CONSIDERED:
Surveillance matters.

CONTACT PERSON FOR MORE
INFORMATION: Jean A. Webb, 254-6314
Jean A. Webb,

Secretary of the Commission.

[FR Doc. 85-10787 Filed 4-30-85; 1:18 pm|
BILLING CODE 6351-01-M

7

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

“Federal Register” Citation of Previous
Announcement

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 2.m. (eastern time),
Tuesday, May 7, 1985.

CHANGE IN THE MEETING: The following
matter was added to the agenda for the
open portion of the meeting: “Reques! o
Revise Office of Management Service
Areas”,

CONTACT PERSON FOR MORE
INFORMATION: Cynthia C. Matthews,
Executive Officer, Executive Secretariat
at (202} 634-6748.

Dated: April 29, 1985.
Cynthia C. Matthews,
Executive Officer, Execulive Secretarial.
This Notice Issued April 29, 1985,
[FR Doc. 85-10770 Filed 4-30-85; 1:10 pm)|
DILLING CODE 6750-06-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

“Federal Register" Citation of Previous
Announcement

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: 9:30 a.m, [eastern time).
Tuesday, May 7, 1985,

CHANGE IN THE MEETING: The following
matter was added to the agenda for the
open portion of the meeting:
"Amendments to the Commission's
section 4(g) of the ADEA Regulations

CONTACT PERSON FOR MORE
INFORMATION: Cynthia C. Matthews.
Executive Officer, Executive Secretana!
at (202) 634-6748.
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Dated: April 30, 1985
Cynthia C. Matthews, Executive Officer,
Executive Secrelarial

This Notice 1ssued April 30, 1985,
IFR Doc. 8510815 Filed 4-30-85; 3:25 p.m.|
BLUNG CODE 6750-08-M

FEDERAL DEPOSIT INSURANCE
CORPORATION
Additional Matter to be Considered at
an Agency Meeting

Pursuant to the provisions of the
Government in the Sunshine Act” (5
115.C. 552b), notice is hereby given that,
i addition to those matters previously

placed on the “discussion agenda’ for
consideration at the open meeting of the
Board of Directors of the Federal

Deposit Insurance Corporation

scheduled to be hald at 2:00 p.m. on
Monday, May 8, 1985, in the Board

Room on the sixth floor of the FDIC
Building located at 550-17th Street,

N.W., Washington, D.C.:

Memorandum and resolution re: [ssuance
of » Statement of Policy Regarding Disclosure
by the FIIC of Statutory Enforcement
Actions which policy provides for disclosure
ind publication of all final orders {ssned by
the soration under its statutory
eforcement authority.Q04

Requests for further information
concerning the meeting may be directed
lo Mr. Hoyle L. Robinson, Executive
Secrelary of the Corporation, at {202)
389-4425,

Dated: May 1. 1985,
Federal Deposit Insurance Corporation
Hoyle L. Robinson,
Executive Secretary.
R Doc. 85-106880 Filed 5-1-85; 11:00 am]
BLLNG CODE 8714-01-M

10

FEDERAL ELECTION COMMISSION

DATE: Tuesday. May 7, 1885, 10:00 a.m.
PLACE: 1325 K Street. NW.. Washington,
D.C.

sTATUS: This meeting will be closed to
the public.

ITEMS TO DISCUSSED: Compliance,
Litigation. Audits. Personnel.

DATE AND TIME: Thursday, May 9, 1985,
10:00 a.m.

PLACE: 1325 K Street, NW., Washington,
D.C. (Fifth Floor).

S$TATUS: This meeting will be open to the
public.

MATTERS TO BE CONSIDERED:

Setting of Dates of Future Meetings

Correction and Approval of Minutes

Eligibility for Candidates To Receive
Presidential Primary Matching Funds

Draft Advisory Opinion 1985-13; Gwen
Tillemans, Chairman, Committee to Re-
Elect Congressman Lagomarsino

Net Outstanding Campaign Obligations
(NOCO) Determination—Mondale for
President Committee, Inc.

Proposed Regulations Governing Standards
of Canduct for Employees

Mid-Year Reallocation Recommendations

Routine Administrative Matters

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Information Officer,
202-523-4065.

Marjorie W. Emmons,

Secretary of the Commission.

{FR Doc. 85-10806 Filed $-30-85; 3:25 pm|
BILLING CODE 6715—01—M

1"

FEDERAL HOME LOAN BANK BOARD
“FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: Vol No. 50,
Page No. 16385, Date Published—
Thursday, April 25, 1985.

PLACE: In the Board Room, 6th Floor,
1700 G St., NW., Washington, D.C.
STATUS: Open meeling.

CONTACT PERSON FOR MORE
INFORMATION: Ms, Cravlee (202-377-
6677).

CHANGES IN THE MEETING: The following
items have been withdrawn from the
open portion of the Bank Board meeting
scheduled Tuesday, April 30, at 10:00
am.

Loans-to-one-borrower regulations

Industry conflicts-of-interes! regulations

Jeff Sconyers,

Secretary

April 30, 1985.

[FR Doc. 8510781 Filed 4-30-85; 1:10 pm)
SILLING CODE 6720-01-M

12

FEDERAL HOME LOAN MORTGAGE

CORPORATION

“FEDERAL REGISTER" CITATION OF

PREVIOUS ANNOUNCEMENT: 50 F.R.

16,388, Thursday, April 25, 1985.

PREVIOUSLY ANNOUNCED TIME AND DATE

OF MEETING: 2.00 p.m.. Monday, April 29,

1985.

PLACE: 1769 Business Center Drive,

Reston Virginia, Main Conference Room.

sTATUS: Closed.

CHANGES IN THE MEETING: Thursday,

May 2, 1985, 8:30 a.m.

CONTACT PERSON FOR MORE

INFORMATION: Alan B. Hausman, 1776 G

Street, NW., P.O. Box 37248,

Washington, D.C. 20013, (202) 789-4763.
Date sent to Federal Register: April 29,

1985,

Maud Mater,

Secretary.

[FR Doc. 85-10711 Filed 4-30-85; 9:17 am|

BILLING CODE §720-01-M
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Revision of Rules Regarding Equal
Opportunity; Final Rule
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FEDERAL RESERVE SYSTEM

12 CFR Part 268
|Docket No. R-0527]

Revision of Rules Regarding Equal
Opportunity

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of
the Federal Reserve System (“Board")
has revised and expanded its Equal
Opportunity Regulation principally for
the following purposes:

1. To designate clear responsibility for
equal opportunity functions in light of
changes in the Board's organizational
structure; 2. to prohibit discrimination
against handicapped persons in
programs and activities conducted by
the Board; and 3. to provide for review
by the Equal Opportunity Commission
(“EEOC") of Board decisions on
individual and class complaints of
discrimination in employment.
EFFECTIVE DATE: June 1, 1985,

Public Inspection: Comments received
on the Notice of Proposed Rule Making
will remain available for public
inspection in the Board's Freedom of
Information Office. Room B-1122, Board
of Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW.,, Washington, D.C, 20551.
Comments may be inspected between
#:45 a.m. and 5:15 p.m.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Siciliano, Senior Counsel
{202/452-30820); Portia Thompson, EEO
Programs Officer (202/452-3549); Joy W.
O'Connell, TDD (202/452-3244).
SUPPLEMENTARY INFORMATION: On
August 24, 1984, the Board published a
Notice of Proposed Rule Making for the
purposes of revising and expanding its
Equal Opportunity Regulation. 48 FR
33822 (August 24, 1984). The comment
period closed October 23, 1984, The
Board received ten comment letters in
response lo its Notice of Proposed Rule
Making. The comments and
recommendations made are discussed
below.

Background

The Board as a matter of policy has
long recognized that it should afford to
its employees, applicants for
employment, and others the same
substantive and procedural rights as are
enjoyed by such persons in their
dealings with other Government
agencies. Pursuant to this policy the
present Part 268 was issued by the
Board to provide for equal opportunity

in employment in compliance with the
spirit of Title VIl of the Civil Rights Act
of 1964, as amended, Also pursuant to
this policy, the Board has designated an
EEO Programs Officer, a Federal
Women's Program Manager, a Hispanic
Program Coordinator, and a
Handicapped Program Coordinator, and
has formulated and implemented
affirmative action plans which are
routinely submitted to the EEOC for
review and advice.

The present Part 268 has not been
updated in several years. The Board
believes that certain omissions need to
be corrected. The revised Part 268 is
also intended to provide Board
employees, applicants for employment,
and others with the same substantive
and procedural rights guaranteed to
Government employees and others
generally by the Equal Pay Act, the Age
Discrimination in Employment Act, and
the Rehabilitation Act and thus to
comply with the spirit of those laws. The
Board has addressed these matters in its
revision of Part 268,

The present Part 268 makes no
provision for review by the EEOC of
Board decisions on complaints of
discrimination. The Board now desires
to provide for EEOC review of Board
decisions on complaints of
discrimination, at the request of any
complainant, in order to provide its
employees and applicants for
employment with this additional level of
administrative review. The Board
believes that such review can be
permitied consistent with the Board's
independent slatus as provided for by
the Federal Reserve Act. This matter is
addressed in subpart H.

Additional revisions in Part 268 are
made necessary by changes in the
Board's organizational structwre within
the past several years in order clearly to
designate staff responsibility for
important equal opportunity functions,

The revised Part 268 is intended to
conform in so far as possible to existing
regulations issued by the EEOC and,
with respect to section 504 of the
Rehabilitation Act, by the Department of
Justice (“DOJ"). To this end, major
portions of the Board's revised Part 268
are derived substantially verbatim from
the EEOC's equal opportunity
regulations, primarily 29 CFR Parl 1613,
and DOJ's regulation applying section
504 to Federally conducted programs, 28
CFR Part 39,

Analysis of the Regulation
I. Administration

Subpart B, “Administration", defines
the powers and responsibilities of
various Board officials under this

Regulation. This subpart delegates to the
Administrative Governor, & member of
the Board of Governors, authority to
make decisions on complaints of
discrimination on behalf of the Board
pursuant to §§ 268.311, 268.412, and
268.711(k), if no member of the Board of
Governors elects to have the Baard of
Governors make the decision on
complaints. This subpart also permits
the Administrative Governor to delegat
such authority to the Staff Director For
Management, a Board official
responsible directly to the
Administrative Governor and lo the
Board of Governors, or to other
appropriate officers and employees of
the Board. These delegations of
authority are qualified, however, by «
requirement that, at the request of any
member of the Board, the decision on
any such complaint of discrimination
shall be made by the Board rather than
by any delegee of the Board.
Responsibility for day to day
management of the Board's equal
opportunity programs s vested
principally in the EEO Programs Officer
who is also an official of the Board.

U, Processing of Complaints

Subparts C and D of the revised Part
268 establish procedures for processing
indiyidual and class complaints of
discrimination in employment on the
basis of race, color, religion, sex,
national origin, age, and physical or
mental handicap. These subparts track
in large measure the corresponding
regulations of the EEOC, The principal
difference between Part 268 and the
EEOC regulations have to do with
decisions on complaints, in light of the
Board's organizational structure,
Because the Board does not use the title
“Equal Employment Opportunity
Director”, the responsibility for
functions assigned generally to the
Director in the EEOC's regulation is
given to officials specifically identified
in the revised Part 268 in order to avoid
confusion.

1ll. Nondiscrimination on Account of
Age

Subpart E of revised Parl 268
establishes rights conforming to those
granted to Federal employees and
applicants for employment by the Age
Disgrimination in Employment Act.

{V. Prohibition Against Discrimination
Because of a Physical or Mental
Handicap

Subpart F defines rights conforming 10
those granted to Federal employees and
applicants for employment under
section 501 of the Rehabilitation Act
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The language of the subpart conforms
substantially to the EEOC regulation. 29
CFR 1613.701 e seq.

Subpart G, “Prohibition Against
Discrimination in Board Programs and
Activities Because of a Physical or
Mental Handicap,” defines rights of the
kind established by section 504 of the
Rehabilitation Act. The Board does not
conduct any programs of federal
financial assistance within the meaning
of section 504. Subpart G defines the
rights of handicapped persons in
connection with the programs and
activities of the Board and tracks to a
large extent DOJ's recently promulgated
regulation applying section 504 to
Federally conducted programs, 28 CFR
Part 39. 49 FR 35724 (September 11,
19684). Subpart G does not govern the
conduct of Federal Reserve Banks or of
depository institutions or other
companies supervised or regulated by
the Board.

The Board has received 8 comment
proposing that Subpart G should govern
the conduct of Federal Reserve Banks
and of depository institutions and other
companies supervised or regulated by
the Board. Federal Reserve Banks are
Federally chartered privately owned
institutions which perform both
governmental and nongovernmental
functions. The Federal Reserve Banks
are not government agencies for
purposes of the Civil Rights Act, the
Rehabilitation Act, and other similar
laws. For this reason, the Federal
Reserve Banks have long interacted with
the EEOC under those provisions of
Title VII of the Civil Rights Act of 1964,
as amended, that apply to
nongovernmental employers. See
Cooper v. Federal Reserve Bank of
Richmond, 104 S.Ct. 2794 (1984).
Depository institutions and other
companies supervised or regulated by
the Board are nongovernment employers
for the purposes of those Acts; and, as
set out more fully below, the Board has
no authority to enforce such laws with
respect to such companies.

V. Review by the Equal Employment
Opportunity Commission

Subpart H is intended to provide for
review by the EEOC of any Board
decision on a complaint of
discrimination under the revised Part
268. Subpart H also provides that any
findings by the EEQC following its
review of a Board determination shall
be returned to the Board for
consideration by the Board. Subpart H
s presented in the Notice of Proposed
Rule Making has been amended by
deletion of references to automatic
reconsideration by the Board following
EEOC review. As a result of discussions

with EEOC in light of that Agency's
comments on the proposed Regulation,
the Board has determined that a
provision for automatic reconsideration
is not required by sections 10{4) and
11(1) of the Federal Reserve Act, and
that the Board's independence
established by these provisions is not
offended by the revised language of
subpart H. By its terms, section 10[(4) of
the Federal Reserve Act may be
changed only by specific amendments to
the Federal Reserve Act itself.

VI Equal Pay

Subpart I of the revised Part 268
covers matters addressed with regard to
other agencies by the Equal Pay Act and
by regulations of the EEOC, 28 CFR
1620.21 and 1620.22, The language is
Subpart I is adopted from the statute
and the cited regulations.

Amendments to the Proposed Rule and
Response to Comments Generally

The Board has made certain technical
corrections to the text of its final Equal
Opportunity Regulation. Since such

corrections did not change the
substance of the regulation, they are not
discussed herein. »

In response to a comment from DOJ,
the Board has revised the final Equal
Opportunity Regulation to make it
gender neutral.

One commenter also suggested that
these rules should be made retroaclive,
i.e., applicable to all pending
compliants. The Board cannot make the
rules retroactive in such a way as to
deny any complainant substantive rights
that he or she would have under the
Board's present Equal Opportunity
Regulation; nor would it be appropriate
to permit reopening of any concluded
proceedings on any such complaints
merely because of subsequent changes
in the Regulation. However, the final
Regulation will be applicable to all
further proceedings on any complaints
that may be pending on the effective
date of the Regulation.

Subpart A—General Provisions

Section 268.101 Authority, purpose,
and scope.

The Board has revised § 268.101(a) to
add a reference to section 10(4) of the
Federal Reserve Act, 12 U.S.C. 244.
Section 10(4) provides that the
employment, compensation, leave and
expenses of Board employees shall be
governed solely by the provisions of the
Federal Reserve Act, specific
amendments of that Act, and rules and
regulations of the Board that are not
inconsistent therewith.

Section 268.102 Board Program.

Two commenters suggested that the
Board incorporate additional provisions
of the EEOC's regulation relating to
agency programs and policies. One of
these commenters erroneously indicated
that the Board has no affirmative action
program. In response to these comments,
the Board has added a new paragraph
(a) which commits the Board to provide
sufficient resources to its equal
opportunity program and to ensure that
its officials responsible for carrying out
its equal opportunity program meet
established qualifications requirements:
has redesignated proposed paragraph
(a) as paragraph (b); has eliminated
proposed paragraph (b) and
incorporated its provisions into a new
paragraph (m); has revised paragraph (c)
to describe some of the ways in which
employees may be given opportunities
to enhance their skills; has revised
paragraph (d) to provide that the Board
will solicit community assistance in
recruiting employees; has revised
paragraph (e) to provide that the Board
will work with community groups to
improve employment opportunities; has
added a new paragraph (m), which
incorporates and expands upon
provisions of paragraph (b), and which
provides generally that the Board will
utilize to the fullest extent the skills of
its employees; and, has added a new
paragraph (n) to provide that the Board
will prepare annually equal opportunity
plans.

The Board had previously excluded
some of these provisions in the interest
of avoiding unnecessary verbiage. For
example, it should not be necessary for
an agency lo state that it will devote
sufficient resources to do what it has
committed itself by regulation to do.
Further, the Board has a long standing
commitment to implement affirmative
action plans without benefit of any
specific language in Part 268,
Nevertheless, these changes have been
made to assure all commenters of the
Board's commitment to its equal

opportunity program.
Section 268.103 Definitions.

The EEOC noted that some provisions
of the proposed Regulation appeared to
apply only 1o employees because
applicants for employment are not
mentioned in such provisions. The Board
did not mention “applicants for
employment" in these provisions
because it had defined “employee” or
“employees” to include “applicants for
employment™ in proposed paragraph (d)
of this section. It appears that at least
one of these provisions may have been
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ambiguous in light of its wording in
relation to thal of paragraph (d) of this
section. The Board has determined to
eliminate the definition of “employee”
or “employees” in this section and to
revise appropriate language throughout
the Regulation in order to avoid any
possible confusion regarding the
applicability of particular provisons to
employees and/of applicants for
employment.

DOJ has suggested that the language
of the Regulation be made gender
neutral. In response, the Board has
eliminated paragraph (f)—which defined
"he™ or “his™ to mean “he or she” or “his
or her—and has revised language

“throughout the Regulation lo make it
gender neutral.

Subpart B—Administration
Generally

A commenter recommended that the
role of the EEO Officer be defined in this
subpart. The duties of the EEO Officer
are well understood in the civil rights
community and the EEOC has not found
it necessary to define or otherwise limit
the duties of the EEO Officer in other
agencies by specific provisions in 29
CFR Part 1613, Accordingly, the Board
believes that no useful purpose would
be served by specific definition or
limitation of the role of the EEQ Officer
in the Regulation.

Section 268.202 The Administrative
Governor,

As set forth more fully below, the
Board has made several revisions to
proposed subpart G. Accordingly, this
section has been revised to reflect the
addition of § 268.711(k) to subpart G
delegating decision making authority to
the Administrative Governor.

A commentator suggested that
paragraph (c} of this section be revised
to require that any person delegated the
authority to make any decisions under
this Regulation by the Administrative
Governor shall be one who is fair,
impartial, and objective. The Board
believes that it is understood that any
person making decisions under this
Regulation and other regulations of the
Board must be fair, impartial, and
objective and that any statement to that
effect in this Regulation only would be
unnecessary and potentially confusing.
Board employees are strictly prohibited
from taking any action which might
resull in or create the appearance of
“losing complete independence or
impartiality”. 12 GFR 264.735-6{a )(4).
Specific allegations of bias in the
complaint process can be addressed in
due course under the procedures set
forth in this Regulation.

Section 268.203 The Staff Director For
Management.

This section has been revised to
reflect revisions to subpart G delegating
authority to the Staff Director For
Management to issue letters of findings
See § 268.711(g).

A commenter suggested that the Staff
Director for Management be prohibited
from making any decisions under this
Regulation if he has any supervisory
authority with respect to the Board
Division out of which a particular
complaint arises. The Board is aware of
the need to ensure that decision makers
are free of conflicts of interest with
regard to matters on which they act,
However, such potential conflicts in the
administration of this and other
regulations of the Board are dealt with
generally in the Board's Rules Regarding
Employee Responsibilities and Conduct,
12 CFR Part 264. Repelition of these
standards in this Regulation is
unnecéssary.

Section 268.204 The EEO Programs
Officer.

A commenter suggested that because
the EEQ Programs Officer has not
received all the powers held previously
by the EEO Director, such differences in
functions will diminish the authority and
effectiveness of the EEO Programs
Officer. Under the Board's structure and
this Regulation, essentially all the
powers and functions formerly
exercised by the EEO Director are given
to the EEO Programs Officer, except the
power to make final decisions on
complainis of discrimination. Under the
Board's present Regulation and the
corresponding EEOC regulation, an EEQ
Director can make such decisions only
when authorized 1o do by head of the
Agency, bu! previous EEO Directors at
the Board rarely exercised such powers.
Accordingly, the Board believes that
there has been no substantial change in
the Board's procedures and that the EEO
Programs Officer has all of the authority
necessary to carry out his or her duties
effectively under this Regulation. The
EEO Programs Officer is an official of
the Board.

Two commenters suggested that
paragraph (g) of this section and
§ 266.306{a) be revised to provide that
any person appointed to investigate
allegations of discrimination be an
employee of another agency. Another
commenter suggested that such
investigative officers not be members of
the Board's Legal Division. The
commenters have suggested that
investigative officers who are employees
of the Board, and in particular members
of the Board's Legal Division. may have

difficulty being fair. impartial, and
objective, and that their other duties
may create conflicts of interest. In
response, the Board notes that it is
accepted practice in the Government to
use investigators from the agency in
which the complaint arose; and the
Board sees no problem with this
practice so long as the investigators
chosen are fair and impartial in
accordance with the Board's Rules
Regarding Employee Responsibilities
and Conduct, 12 CFR Part 264. As a
result of a recent review of the Board's
equal opportunity program, it has been
determined that personnel of the Board's
Legal Division should not be used as
investigative officers in the future, and
the Board is considering the alternatives
of training other employees in this tagk
or hiring an outside agency to perfarm
the investigative functions required
under this Regulation. However, the
Board does not believe that this issue is
required to be addressed further in this
Regulation.

Section 268.207 Handicapped Program
Coordinator.

DOJ suggested that handicapped
persons (o not like to be referred to as
“the handicapped". At DOJ's request,
this seclion has been revised by
substituting "handicapped person" for
"the handicapped”.

Subpart C—Complaints of
Discrimination on Grounds of Race,
Color, Religion, Sex, National Origin,
Age, or Physical or Mental Handicap

Section 268.301 Precomplaint
Processing.

Paragraph {a) of this section has been
revised to provide that the Equal
Employment Opportunity Counselor
shall "seek™ a sclution to a complaint of
discrimination rather than “propose” a
solution. This revision was made in
response L0 a comment from the EEOC
that the Board's use of “propose” rather
than “seek”, which is used by the EEOC
in its regulation, may suggest that the
EEO Counselor will not be a neutral
party.

Paragraph (&) of this section and
§ 268.402(c) have been revised on the
recommendation of the EEOC to
eliminate those provisions which
allowed for an extension of the
counseling period to seek informal
resolution of a complaint. The EEOC
pointed out that those provisions could
operate to unduly delay the processing
of a complaint. and suggested that there
are ample opportunities to attempt to
informally resolve the complaint during
the 180 day processing period.
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Accordingly, the Board in making this
chunge does not mean lo discourage
¢lforts to achieve early resolution of
complaints of discrimination.

Section 268.302  Filing of Complaint.

A commenter noted that paragraph
(u](1)(ii) of this section requires the
complainant to file a complaint of
discrimination within 15 calendar days
of the date of the final interview
between the EEO Counselor and the
complainant, while § 268.301(a) requires
the complainant to file the complaint
within 15 calendar days of the date of
receipt of the notice of the complainant's
right to file & complain. Since
§ 268.301(a) requires the EEQ Counselor
to provide the complainant with the
notice of the right to file a complaint
furing the final interview between the
EEO Counselor and the complainant,
there is no substantive difference
between § 268.301{a) and
w8.302(a){1i5). However, if for some
reason the EEO Counselor does not
provide the complainant with the notice
of right to file a complaint of
discrimination at the time of the finul
nterview, the Board will accept any
complaint of discrimination filed within
15 calendar days of the date of receipt
by the complainant of the notice of the
right of the complainant to file &
complaint of discrimination.

Seclion 268.306 Investigation.

Several commenters suggested that
persons investigating complaints of
discrimination should not be Board
tmployees or, in particular, members of
lhe Board's Legal Division. As explained
sbove, members of the Board's Legal
will not be used as investigative officers

tthe future; and the Board will either
frain other employees or hire outside
sencies to perform the investigative
functions under this Regulation.

A commenter recommended that this
section be revised to provide that, prior
1o completion of an investigation, the
cwmplainant be allowed to rebut any
falements by persons interviewed that
“re contrary to the allegations in the
tamplaint, that the complainant be
Mivised of the names of all witnesses to
e interviewed and be allowed to
fuzgest additional witnesses lo be
Herviewed at any stage of the
‘hvestigation, and that if the
|"vestigative officer does not interview
ny wilnesses suggested by the
complainant, the reasons why the
"Westigative officer did not interview
*uth wilnesses be set forth in writing in
"¢ complaint file. The invesligative
“licer under this section is required to
“nduct a thorough investigation of

lleg e
‘Fations made in the complaint. The

investigutive officer is expected to
interview the complainant and may
receive suggestions from the
complainant as to witnesses that should
be interviewed. If complainant upon
receipt of the investigative file is

. unsatisfied with statements and other

material contained in the investigative
file. or desires witnesses who were not
interviewed to be heard, he or she may
request 8 hearing and ask that the
complaints examiner reopen the
investigation pursuant to § 268.308(b). In
addition, the complaints examiner may,
on his or her own initiative if he or she
determines that further investigation is
necessary, remand a complaint to the
Board's EEO Officer for further
investigation or arrange for the
appearance of witnesses necessary lo
supply the needed additional
information at the hearing pursuant to

§ 268.308{e). The Board does not believe
it would be appropriate to impose on the
investigative process additional
procedures of the type that have been
developed for use at the hearing stage.
Complainants’ rights are well protected
by the procedures outlined above,
including the right to demand a single
hearing: and adoption of unnecessary
additional procedures will serve only to
undluly delay the complaints process.

Section 268.307 Adjustment of
Complaint and Offer of Hearing.

A commenter stated that paragraph
() of this section authorizes the Board
to improperly rescind an agreed upon
action lo resolve a complaint and that
this may be unfair to a compleinant. On
the contrary, paragraph (¢) merely sets
forth the procedures to be followed if
the Board in fact fails to carry out or
rescinds an agreed upon action.
Paragraph (c) is thus meant to preserve
the rights of a complainant should the
Board violate any agreement resolving a
complaint of discrimination.

A commenter stated that under
paragraph {d) of this section, the
complainant should have the righ! to a
decision by someone other than the
Administrative Governor or Staff
Director For Management because those
officials may not be fair, impartial. and
objective. The Board's Rules Regarding
Employee Responsibilities and Conduct,
12 CFR Part 264, prohibit Board
members, officers and employees from
acting in matters in which they have any
conflicts of interest. In addition,

§ 268,311(a} of this subpart has been
revised to provide that any member of
the Board of Governors may elect to
have the Board of Governors make the
decision on the complaint under that
section and § 268.202(d) provides that
the Administrative Governor may refer

any particular matters to the Board for
decision. Accordingly, the Board
believes the recommended change is not
NECessary.

Section 268.308 Hearing on the
Complaint.

A commenter suggested that the
Bourd revise paragraph (a) to set forth
various professional prerequisites for
service as a “claims examiner”, since
complaints examiners, under this
Regulation, possess a host of legal
powers. The commentator also
suggested that the complaints examiner
be required to be an attorney. Except in
highly unusual cases, all complaints
examiners used by the Board under this
section are employees of the EEOC and
are certified by that Agency as being
qualified to act as complaints
examiners. The Board feels it is entitled
to rely on the EEOC's expertise in the
selection and training of complaints
examiners.

Paragraph (a) of this section provides
that the Board may use its own
employees as complaints examiners
where the Board may be prevented by
reason of law from divulging
information concerning the matter
complained of to a person who has not
received a required security clearance.
The EEOC noted that it has complaints
examiners having all required security
clearances. This exception is meant to
apply only if the EEOC cannot provide a
complaints examfner with the required
clearances. &3

As recommended by the EEOC, the
Board has revised paragraph (c)(1) of
this section to eliminate the last
seatence of the paragraph which gave
the complaints examiner discretion to
permit attendance at the hearing of
interested persons who are not parties
to the complaint. Since the complaints
examiner will almost always be an
EEQC employee, use of such discretion
by the complaints examiner is
considered unlikely in view of the
narrower provision of the corresponding
EEOC ation, to which this
paragraph now conforms.

A commenter has suggested that
paragraph (c)(2) of this section be
revised to provide an opportunity for the
complainant to cross-exam witnesses
whose written statements are part of the
hearing record, and if such witnesses
are not available to be cross-examined.
that the complainant be allowed to
submit written rebuttals to any written
interrogatories. Paragraph (c)(2) permits
complainant to submit any relevant
evidence, subject to rulings by the
complaints examiner, and paragraph (e)
permits the complainant to request the
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attendance of witnesses to testify on his
behalf. For these reasons and those set
forth above in connection with this same
commenter's remarks on § 268.306, the
Board believes that there is no need to
revise this paragraph as suggested.

A commenter noted that § 268.408(b)
of subpart B provides for discovery of
and objection to evidence in class
complaints and further noted that
paragraph (c)(2) of this section contains
no equivalent provision. The commenter
stated that the Regulation should
provide the same opportunities and
rights in the processing of individual and
class complaints, Paragraph (c)(2)
provides that the complaints examiner
shall conduct the hearing so as to bring
out the pertinent facts, including the
production of documents. While
paragraph (c)(2) does not spell out rules
of discovery, it is clear that the
complaints examiner is required by
paragraph [c)(2) to regulate the
discovery and production of evidence.
The Board believes that paragraph (c)(2)
provides for the discovery of and
objection to the production of evidence
and, accordingly, that paragraph (c)(2)
and § 268.408(b) do not differ
substantively.

Paragraph (e} of this section has been
revised to make it clear that other
Federal agencies may be requested to
produce witnesses by an EEOC certified
complaints examiner. This amendment
was made in response to a comment
made by the EEOC that its complaints
examiners exercise jurisdiction over
other Federal agencies and may require
such agencies to produce witnesses
even though the Board itself does not
possess such authority. Except in
unusual cases, all complaints examiners
used by the Board will be persons
employed and certified by the EEOC.

Paragraph (e) of this section has been
revised at the suggestion of EEOC to
change “[w]hen it is not
administratively practicable to comply
with the request for a witness, * * *"to
“[wlhen it is administratively
impracticable to comply with the
request for a witness * * * " This
revision will have no substantive effect.

A commenter suggested that
paragraph (e) be revised to state that the
complaints examiner shall request the
Board to make available as a witness
any employee whose testimony the
examiner determines is “relevant”
rather thun "necessary”. The
commentator noted that “relevant” is
used in the Board's present Equal
Opportunity Regulation and that this
standard is more liberal. The Board
considers “necessary" to be more
appropriate in light of the complaints
examiner's authority to "exclude

irrelevant or unduly repetitious
evidence™ and the related provision that
rules of evidence shall not be applied
strictly, § 268.308(c)(2).

A commenter suggested that
paragraph (f) of this section be revised
by substituting “immediately" for
“promptly" in the third and fourth
sentences. The commentator stated that
the Board's use of the word “promptly"
is too vague. The Board believes that
“immediately” is too inflexible, The
complaints examiner has full authority
to regulate the course of the hearing
pursuant to paragraph (d){2) of this
section and may use such authority to
insure that paragraph (i) is complied
with in a manner that is fair to all
parties,

Section 268.309 Relationship to Other
Agency Appellate Procedure.

Paragraph (a) of this section has been
revised to eliminate provisions
permitting complaints of discrimination
filed under the Board's grievance !
procedure to be processed under the
grievance procedures at a complainant’s
request and to require that all such
complaints of discrimination filed under
the Board's grievance procedure be
processed under this Regulation instead.
This change was made at the suggestion
of the EEOC, which indicated that
permitting use of the grievance
procedure at the complainant's option
may impair complainant's rights under
this Regulation. The Board believes that
complainants were adequately protected
under its proposal because the
grievance filing was deemed a dual
filing under both the grievance
procedure and this Regulation.
Nevertheless, the Board has determined
to accept the EEOC’s advice on this
point in order to aveid confusion and to
further simplify its complaints process.
The Board wishes to encourage use of
its grievance procedure in all
appropriate cases.

Section 268.310 Avoidance of Delay.

Paragraph (b) of this section was
revised in response to a comment that
this section appears to permit
cancellation of a complaint for failure to
prosecute without consideration of
special circumstances that may have
caused the failure to prosecute. This
Kgragraph states that a complaint may

cancelled if a complainant fails to
prosecute a complaint “without undue
delay”. The Board believes that the
concept of “undue delay" takes into
consideration special circumstances.
However, the Board noted that this
section differs from the equivalent
section applicable to class action
complaints, § 268,404, in that it does not

provide for notice of proposed
cancellation to the complainant,
Accordingly, the Board has revised
paragraph (b) to provide for such notic
in advance of any decision to cancel 5
complaint.

Section 268.311 Decision on the
Complaint.

The Board has revised paragraph (s)
of this section to provide that the EEQ
Programs Officer shall notify the Board
of Governors when a complaint is ripe
for decision under this subpart, and (ha
at the request gf any member of the
Board of Governors, the decision on the
complaint shall be made by the Board
itself. If no such request is made, the
Administrative Governor or the Staff
Director For Management, if he or she
has been delegated authority to make
the decision pursuant to § 268.202(c).
shall make the decision. The Board has
also revised references to this section
throughout the Regulation to reflect this
revision. The Board believes it is
appropriate to retain in the Regulation
an opportunity for decisions on
complaints by the full Board in
appropriate cases.

A commenter stated that this section
is unclear as to what determines
whether a case will be decided merely
on the information contained in the
complaint file without a hearing or on
the basis of a full hearing. This section
provides that the decision maker shall
make the decision on the complaint
based on the material in the complaint
file. Section 268.307(d) permits a
complainant lo request a hearing prior
to a decision on the complaint, and
§ 268.312 provides for inclusion of the
record of any such hearing and the
recommended decision of the
complaints examiner in the complain!
file which is considered by the
appropriate decision maker.

Section 268.312 Complaint File.

A commenter suggested that
paragraph (a) of this section be revised
to require that the complaint file contain
correspondence and a record of all
meetings and communications between
the complainant and the staff of the
Board related to the complaint but not
contained in the complaint file (e.g.. pos!
investigation meetings to agree on
adjustment of the complaint). Paragraph
(a) describes all the documents that
must be included in the complaint file
The complaint file is the record on
which decisions on complaints of
discrimination are made pursuant to
§ 268.311. The Board believes that
paragraph (a) describes without
limitation all documents that must be
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included in the complaint file and that
other documents not specifically listed
mav be included in appropriate cases.
The Board also believes that adoption of
the suggested change may require
inclusion in the complaint file of matters
which should not be included such as.

for example, records of unsuccessful
settlement negotiations.

Section 268.314 Freedom From
Reprisal or Interference,

I'he EEQC commented that paragraph
(b) of this section which states that a
complainant, a representative, or a
witness, “if an employee”, may have the
allegation of reprisal reviewed as an
individual complaint of discrimination.
implies that applicants for employment
are not covered by this section. The
Board in § 268.103(e) defined
“employee” or "employees” for the
purpose of this Regulation to include
“applicants for employment”.
Accordingly, § 268.314 did not apply to
employees only. However, in order to
avoid confusion in this matter and in
other provisions of this Regulation, the
Board has eliminated its proposed
definition of “employee” or “employees™
from § 268.108 and has revised this
section and other provisions of this
Regulation to specifically mention
“applicants for employment™.

A commenter objected to the

deletion” of the procedures for review
of charges of reprisal which appear in

§ 268.112(c) of the Board’s present
Regulation, The procedures for review of
changes of reprisals were changed to
conform to similar recent changes in the
EEOC’s regulation. The EEOC stated
that it eliminated the 15 day procedure
lor consideration of charges of reprisal
because the 15 day rapid consideration
procedure has proven to be impractical
ind has served to impair an aggrieved
ndividual's right 10 administrative due
process, See 48 FR 18705 (May 2, 1683).
The Board finds this explanation
ressanable and persuasive. The Board
believes that the new procedures will
deal fairly with complaints of reprisal
filed under this Regulation.

Section 268,315 Remedial Actions.

Paragraphs {(a)(1) and (b){1) were
revised to reference the addition of a
new paragraph {(d) which sets out the
manner in which back pay is to be
calculated,

A new paragraph (d) was added on
;.':.. recommendation of the EEOC to set
forth the manner in which back pay is to
be calculated. This paragraph provides
‘or calculation of back pay in the same
Manuner as it is calculated for employees
of other Federal agencies under the Back
Pay Act and 5 GFR 550.805.

Former Section 268.316
Reconsideration.

A commenter recommended that this
section be revised to provide that a
complainant shall be advised in writing
that he or she has the right lo request
recansideration by the Board of
Governors. The EEOC recommended
that this section be eliminated because
the Board of Governors, by taking 30
culendar days to reconsider a decision
on a complaint of discrimination by its
Administrative Governor or other
appropriate official, would unduly delay
and unnecessarily complicate the
complaint process. Upon further review,
the Board has determined that this
provision for reconsideration is not
necessary and has eliminated this
provision and all references to this
provision elsewhere in the Regulation.

Section 268,316 Right To File a Civil
Action.

Paragraph (a) has been revised and a
new paragraph (c) has been added in
response 1o comments made by the
EEOC. The EEOC pointed out that the
Age Discrimination in Employment Act
does not contain a statute of limitation
governing the filing of civil actions by
Federal employees under the Act. In
addition, the EEOC has suggested that
the timeframes for filing civil actions
under subpart C and D, §§ 268,316 and
268.415, are inappropriate for complaints
of denial of equal pay, since such suits
against other agencies may be filed
within 6 years of the accrual of the
cause of action under & statute which
allows Federal employees who are
members of the competitive civil service
to sue the Comptroller General of the
United States for back pay. The Board
has amended this section by providing
that civil actions on complaints of age
discrimination and of denial of equal
pay shall be filed pursuant to § 268.505,
in the case of age discrimination, and
§ 268.904, in the case of denial of equal
pay. These sections incorparate 4 8ix
year statute of limitations for filing civil
actions applicable to suits against the
United States, 28 U.S.C. 2301(a).

Paragraph [a) has been revised to
insert “or” belween paragraphs (a) (3)
and (4) on the recommendation of one
commentator. Paragraphs {a) (1) through
(4) describe the various time limits for
filing civil actions.

Paragraph [c) as presented in the
proposal for public comment has been
eliminated as unnecessary in light of
elimination from the finai rule of the
provision for reconsideration by the full
Board of decisions on compiaints of
discrimination in proposed § 208.316.

Section 268.317 Notice of Right.

This section was revised to reflect
revision of § 268.316 and the addition of
§§ 268.505 and 268.804.

Subpart D Class Complaints of
Discrimination

Section 268.402 Precomplaint
Processing

Paragraph (c) of this section was
revised lo eliminate the provisions of
this paragraph which permitted an
extension of the counselling period in
order to attempt informal resolution of
the complaint. This amendment was ~
made a! the suggestion of the EEOC
which noted with regard to this section
and § 268.301 that there are ample
opportunities to attempt informal
resolution of the complaint during the
180 day processing period for
complaints of discrimination.

Section 268408 Obtaining Evidence
Concerning the Complaint.

A commenter noted that paragraph (b)
of this section provides for discovery of
and objections to evidence in class
complaints and further noted thal
§ 268.308(c){2) contains no equivalent
provisions. The commenter slated that
the Regulation should provide the same
opportunities and rights in the
processing of individual and class
complaints. This comment is deall with
in the discussion of § 268.308(c}(2)

above.
Section 268.412 Board Decision.

The Board has added a new
paragraph (a){1) to this section which
provides that the EEO Programs Officer
shall notify the Board of Governors
when a complaint is ripe for decision
under this subpart, and that at the
request of any member of the Board of
Governors, the decision on the
complaint shall be made by the Board
itself. If no such request is made, the
Administrative Governor ar the Staff
Director For Management, if he or she
has been delegated authority to make
the decision pursuant to § 268.202(c),
shall make the decision. The Board bas
also revised references to this section
throughout the Regulation 1o reflect this
revision. The Board believes it is
appropriate to retain in the Regulation
an opportunity for decisions on
complaints by the full Board in
appropriate cases.

Section 268.415 Right To File a Civil
Action.

This section was revised 1o remove
references to reconsideration by the full
Board of decisions on complaints of
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discrimination and to indicate that civil
actions on complaints of age
discrimination and denial of equal pay
are to be filed in accordance with

§§ 268.505 and 268.904 respectively, This
section is revised for the same reasons
that section 268,316 was revised, as
indicated above.

Former Seclion 268.416
Reconsideration.

The EEOC commented that this
section should be eliminated because
the Board of Governors, by taking 30
calendar days lo reconsider a decision
on & complaint of discrimination by its
Administrative Governor or other
appropriate officials, may unduly delay
and unnecessarily complicate process,
The Board has eliminated this section
and has also eliminated references to
this section throughout the body of this
subpart.

Subpart E—Nondiscrimination on
Account of Age

Section 268.501 Policy Statement.

In its comment letter, EEOC
recommended deletion of this section as
unnecessary. After further consultation
with EEOC, the Board has determined to
retain the section to establish for Board
employees and applicants for
employment the same rights enjoyed by
employees and applicants at other
agencies. The Board believes such
actlion is necessary because of the
provision of the Federal Reserve Act
which give the Board authority to
determine all matters relating to the
em?rloymem and compensation of its
slafl.

Section 268.502 Processing of
Complaints.

This section has been revised on the
recommendations of EECO to indicate
that while individual and class
complaints of discrimination because of
age are to be processed under Subparts
C and D, civil actions against the Board
are to be brought pursuant to § 268.505,
and to indicate that § 268.315(c) which
provides for award of attorney's fees
and/or costs does not apply to
complaints of age discrimination.

Section 268.504 Exceptions.

This section has been revised on the
recommendation of EEOC to provide
that the Board may adopt exemptions to
this subpart that are adopted by the
EEOC. EEOC also advised the Board
that certain portions of the proposed
section would adopt portions of the Age
Discrimination In Employment Act
which do not apply to Federal agencies
or which apply only to particular

agencies specifically identified in the
Actl.

A commenter stated that the phrase
"“reasonable factors other than age” in
paragraph (a) of this section is too
vague. The commenter also stated that
the term “reasonable” should be
clarified and suggested that “reasonable
factors other than age" be determined
according to pre-defined job
requirements, The phrase “reasonable
factors other than age” is deleted in the
final rule for the reasons set forth above.
Accordingly, the suggested change is
mool.

Section 268.505 Right To File Civil
Action.

This section has been added in
response to EEOC’s observation that the
Age Discrimination In Employment Act
does not contain a statute of limitations
for the filing of civil action by Federal
employees. This section applies a
general statute of limitations, 28 U.S.C.
2401(a), which is applicable to all ¢ivil
actions against the United States that
are not subject to any other statute of
limitations. This section requires all
complainants to file civil actions on
complaints of age discrimination within
six years of the date of the matter
causing the complainant to believe that
he orl:ie has been discriminated against
because of age.

Subpart F—Prohibition Against
Discrimination in Employment Because
of a Physical or Mental Handicap

Section 268.601 Definitions.

Several of the proposed definitions
under this section applied to Subpart G
by cross-reference. Several comments
received by the Board indicated some
confusion among the commenters
regarding the applicability of these
definitions. Accordingly, the Board has
eliminated all such cross-references. In
the final rule, Subparts F and G each
contain all definitions applicable to each
subpart,

Paragraph (f) defines “qualified
handicapped person” to mean, in part, a
handicapped person who can perform
the essential functions of the position in
question without endangering the health
and safety of the handicapped person or
others. A commenter objected to the
phrase “without endangering the health
and safety of the handicapped person or
others". The commenter alleged that this
requirement is overly broad, is
burdensome, and is unsubstantiated;
and the commenter further stated that it
could not imagine a situation at the
Board where a handicapped person
might endanger the health and safety of
the handicapped person and others. The

commenter also stated thal this
provision takes the Supreme Courl’s
decision in Southeastern Community
College v. Davis, 442 U.S. 397 (1979), ot
of context.

The Board's proposed definition of
“qualified handicapped person" was
adopted verbatim from a similar
provision in the EEOC's regulation,
which itself is based on a definition of
“qualified handicapped person” in a
1975 regulation of the former Civil
Service Commission. Accordingly, the
definition that the Board proposes to
adopt is one of long standing in
connection with the employment of
handicapped persons by Federal
agencies. It was nol adopted as a resull
of the Supreme Court’s decision in
Davis; but it is consistent with that
decision. There is no evidence that the
definition unduly restricts the
employment of handicapped persons.
The Board believes it owes a duty to its
employees, including handicapped
employees, and others not to place them
in hazardous situations. Accordingly,
the Board does not believe that its
definition of “qualified handicapped
person” is unjustified or that it imposes
a unlawful barrier to the employment of
handicapped persons. The Board has a
long standing commitment to be a model
employer of fmndicapped persons which
is reaffirmed in § 268.602 of this subpart
Accordingly, the Board does not believe
that any revision to this definition is
required.

EEOC’s equivalent regulation does not
define “facility” for the purposes of
employment of handicapped persons.
However, because Subpart F uses the
term “facility”, the Board has decided to
define the term for the purposes of
Subpart F. Further, the Board has
determined that DOJ's definition of
"facility” in its regulation apply section
504 of the Rehabiﬁtadon Act to
Federally conducted programs is equally
applicable to employment of
handicapped persons under section 501
of the Rehabilitation Act and has,
accordingly, adopted DOJ's definition of
“facility" for the purposes of Subpart F.
Paragraph (f) of this section was
amended to add "rolling stock and other
conveyances” to the definition of
“facility” in order to bring this
paragraph into conformity with the
definition of facility in DOJ's final rule
implementing section 504 of the
Rehabilitation Act,

Section 268.602 General Policy.

This section was revised at the
suggestion of EEOC to provide that the
Board will be model employer of
handicapped individuals:
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Section 266.603 Reasonable
\ccommodation.

A commenter noted that the Board's
proposed paragraph (a) requires only
that the Board “determine” that an
sccommodation would impose an undue
hardship whereas the equivalent EEOC
regulation requires that an agency
"demonstrate” that an accommodation
would impose an undue hardship. The
commenter stated that the proposed
Regulation would impose a lesser
standard on the Board than the EEOC's
regulation applies to other agencies by
allowing the Board to make subjective
determinations while the EEOC's
regulation requires proof of undue
hardship. The Board has revised this
seclion to require that the Board

demonstrate” that an accommodation
would impose an undue hardship.

Paragraph (b) was revised at the
request of the EEOC to add
reassignment 1o the list of ways in
w}.,(:h‘;casonnble accommodation may
be made,

Section 268.605 Preemployvinent
Inquiries.

A commenter suggested that
paragraph (c) be revised to prohibit oral
yuestioning about a handicap for
affirmative action purposes since oral
questioning cannot be monitored. The
Board believes that the suggested
revision is impracticable and
unnecessary. Written questionaires may
not be practicable in all cases since
written questionaires may not be an
ippropriate means of communicating
with individuals with certian types of
disabilities. Further, this section states
that a handicapped person may be
questioned regarding his or her
handicap for only limited purposes and
in precisely defined situations. Any
violation of this section could be the
subject of a complaint of discrimination.

Subpart G—Prohibition Against
Discrimination in Board Programs and
Aclivities Because of a Physical or
Mental Handicap

Generally

The Board does not conduct any
programs of Federal financial assistance
within the meaning of section 504 of the
Rehabilitation Act. Further, the Board is
not an executive agency within the
meaning of section 504 of the
Rehabilitation Act. The Board has
promulgated this subpart pursuant to its
authority under sections 10(4) and 11(/)
of the Federal Reserve Act in order to
provide handicapped persons in their
dralings with the Board with the same
rights and privileges that they have in
their dealings with other Federal

agencies under section 504 of the
Rehabilitation Act.

Section 268,701 Purpose and
Application.

The wording of paragraph (b) of this
section has been changed on the advice
of DOJ to focus on the activities
conducted by the Board instead of the
activities of the public interacting with
the Board.

A commenter objected to the Board's
statement in the preamble to the
Regulation and in paragraph (b)(4) of
this section providing that subpart G
does not apply to the Federal Reserve
banks or to depository institutions and
other companies supervised and
regulated by the Board. The commenter
stated that the Board by this exclusion
is abrogating its responsibility to
implement section 504 of the
Rehabilitation Act. The commenter
further asserted that the relationship
among the Board, the 12 Federal Reserve
banks, and the depository institutions
and other companies supervised or
regulated by the Board is such that the
activities of such Federal Reserve
banks, depository institutions and other
companies are “Federally conducted
programs.”

The commenter alleges that because
the Board carries out various monetary
and fiscal policies through the activities
of the Federal Reserve banks, the
Federal Reserve banks’ aclivities are
“Pederally conducted" programs and
activities within the meaning of section
504 of the Rehabilitation Act, The Board
notes that Federal Reserve banks are
not recipients of Federal financial
assistance, and notes further that the
Federal Reserve has no responsibility
for Government fiscal policy. The
Federal Reserve banks are not Federal
agencies. For this reason, Federal
Reserve banks have interacted with the
EEOC as nongovernment employers
under EEOC's regulations concerning
equal opportunity. See Cooper, v.
Federal Reserve Bank of Richmond, 1
S.Ct. 2794 (1984). :

The commenter stated that the Board
has regulatory power over the
depository institutions and other
companies and accused the Board of
indicating that civil rights enforcement
is not one of the Board's responsibilities.
The commenter stated that the Board
can fulfill many of its “fiscal"
responsibilities only through the
institutions it supervises and regulates
and that the Board's alleged failure to
“supervise and regulate” the
institutions' conduct with regard to
section 504 and other civil rights acts
must arise because the Board wishes the

supervised inslitutions to be free agenls
in this area.

The commenter is reading "federally
conducted programs and activities” too
broadly. The Supreme Court has held
that the fact that a company is
supervised and regulated by a Federal
agency is not sufficient to give that
Federal agency enforcement power
under section 504 absent a clear grant of
such enforcement power through the
statules giving the agency jurisdiction
over such company. See Community
Television of Southern Galifornia v.
Gottfried, 103 S.C\. 885 (1983). While the
Board may carry oul its responsibilities
under the Federal Reserve Act and other
legislation in part through regulations
governing the conduct of depository

* institutions, such authority does not

permit the Board to regulate the conduct
of such institutions in matters not
germane to those laws. Accordingly, the
Board does not believe that it may apply
Subpart G to the depository institutions
and other companies that it supervises
and regulates.

Section 268.702 Definitions.

Several of the comments received by
the Board indicated some confusion
among the commenters regarding the
cross-references in this section to
definitions in § 268.601 of Subpart F. In
order to avoid further confusion, the
Board has deleted all cross-references in
this section to the definitions in
§ 268.601 and has added all crossed-
referenced definitions from § 268.601 to
this section. Any comments received in
connection with Subpart G regarding
any definitions in § 268.601 which were
formerly incorporated by reference in
Subpart G are discussed below.

Paragraph (a) of this section, which
defines "auxiliary aids”, has been
revised to include examples of types of
auxiliary aids which may be provided.
This revision was made following the
receipt of several comments
recommending that the Board's
definition of “auxiliary aids" include
such examples.

One commenter objected to the term
“auxiliary" by stating that the term
implies something that is extra or
discretionary and suggested use of the
term “aids for reasonable
accommodation”. The Board believes
that the term “auxiliary aids"
adequately indicates what is intended
and what should be required. Further,
the term “reasonable accommodation”
is a term of art applicable only to
discrimination in employment of the
type addressed by section 501 of the
Rehabilitation Act, and its use in
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Subpart G would be inappropriate and
confusing.

Paragraph (b) of this section was
reworded on advice of DOJ to indicate
that the “complete complaint” should
describe the subject of the complaint
rather than describe the nature and date
of the complaint as indicated in the
original proposed paragraph (b).

The Board has added a new
paragraph (c) which defines “facility™
for the purposes of Subpart G. Two
comments received in connection with
the Board's definition of “facility” in
§ 288.601(f) of Subpart F, which formerly
applied by reference to Subpart G,
suggested that this definition should be
expanded to include all facilities in
which or activities are
conducted by the Board, regardless of
whether such facilities are owned,
leased, or used on some other basis by
the Board. “Facility” ss defined in this
paragraph refers to structures and not
intangible property rights such as leases,
easements, and the like, Accordingly,
the fact that a structure is owned,
leased, or held in some other manner by
the Board would have no effect on the
scope of coverage of this Regulation on
the structures in which the Board's
programs and activities are conducted.
The Board has added “rolling stock and
other conveyances' to its definition of
“facility” in §§ 268.601(f) and 268.702(c)
in order to conform these definitions
with the definition of “facility” in DOJ's
final rule implementing section 504 of
the Rehabilitation Act.

The Board has added a new
paragraph (d) defining “handicapped
person™ for the purposes of Subpart G.
The Board also added a new paragraph
(e) defining “physical and mental
impairment™ for the purposes of Subpart
G. These definitions were formerly
incorporated in Subpart G by reference
from Subpart F in the p
Regulation as published for public
comment.

The Board received comments from
the DOJ and two other commenters
concerning its definition of “physical
and mental impairment” in § 268.601(a)
of Subpart F, which formerly applied to
Subpart G by reference, that the
definition does not include a list of
examples of physical and mental
impairment. DO} and other commenters
stated that such a list is necessary to
define "physical and mental :
impairment" in connection with Subpart
C. This definition was taken verbatim
from the equivalent section of EEOC's
regulation under section 501 of the
Rehabilitation Act concerning
employment in Federal agencies which
is identical with the definition of
“physical and mental impairment” in

DOJ’s regulation under section 504 of the
Rehabilitation Act effecting Federally
conducted programs and activities,
except that DOJ's regulation contains a
list of examples of physical and mental
impairment which does not appear in
EEOC's regulation. The Board does not
believe that the addition of a list of
examples of physical and mental
impairment such as appears in DOJ's
regulation alters the definition of
“physical and mental impairment” in
any material way. However, in order to
reassure the commenters that the Board
does not intend to use a definition in
this subpart that is different from that
used by DOJ in connection with its
regulation implementing section 504 of
the Rehabilitation Act, the Board has
added to its definition of “physical and
mental impairment” in this section the
recommended list of examples of
physical and mental impairment.

The Board has added new paragraphs
{f) and (g) defining “major life activities™
and “has a record of such an
impairment.” These definitions were
formerly incorporated in Subpart G by
reference from Subpart F in the
proposed Regulation as published for
public comment.

Paragraph (i) of this section (originally
proposed as paragraph (d)), defining
“qualified handicapped persons”, was
revised to make clear that a "qualified
handicapped person" is one who can
achieve the purpose of a program or
activity without modifications of the
program which the "Board can
determine based on a written record”
would result in a fundamental alteration
of the nature of the program or activity.
The purpose of this revision is to require
that the Board develop an adequate
written record to assist the Board in
making such determinations and to
assist any judicial review of such a
determination. This revision was made
in response to a number of comments
indicating that the Board's originally
proposed definition would allow the
Board to make a subjective
determination without an adequate
basis upon which to review the Board's
action. As set forth below, the Board has
also revised certain other sections of
this subpart to require that all Board
determinations that a modification
which would result in “fundamental
alterations” in a program or activity or
in "undue financial and administrative
burdens" are made on the basis of a
written record which will facilitate
Board determinations as well as judicial
review.

DO]J and the commenters also
recommended that the Board go further
by adopting provisions in DOJ's final
rule which require the Agency to assume

the “burden of prool with regard to any
determination that a proposed
modification in a program or activity
would cause a fundamental alteration in
the nature of the program or activity or
result in undue financial or
administrative burdens. The Board
believes that it cannot usurp the powers
of the courts to determine who shall
bear the “burden of proof” in any
litigation that may arise under this
Regulation. DOJ, in discussing the
promulgation of its final rule under
section 504 of the Rehabilitation Act,
acknowladged its own lack of authority
to dictate ta the courts, standards
governing any judicial review of
complaints under this section. See 48 FR
35724, 35733 (September 11, 1984).

The Board has concluded that it
should not include the recommended
language regarding burden of proof,
because such determinations in judicia!
proceedings must be left to the courts,
and also because such language in the
Regulation will most likely be read as
permitting a person seeking an
administrative determination that he or
she is a "qualified handicapped person
or that a proposed modification would
not result in “fundamental alterations”
or “undue administrative and financia!
burdens" to rest a claim upon bare
allegations without presenting any
evidence in support of such allegations
It is the Board’s experience that
compiling an adequate record in such
cases normally requires the cooperation
of the complainant. This is especiaily
true where the complainant is not a
Board employee.

The Board received comments from
two organizations representing
handicapped persons which state that
the Board is applying lesser standards to
its programs and activities under this
subpart than standards which are
applicable under regulations of other
agencies applying section 504 of the
Rehabilitation Act to programs receiving
Federal financial assistance. These
commenters state that the regulations
applying section 504 to programs
receiving Federal financial assistance do
not require that “qualified handicapped
persons” achieve the purpose of an
aclivity or program without a
modification of the activity or program
which would result in a fundamental
alteration in the activity or program or
in undue administrative or financial
burdens. These same commentators and
others made the very same comments (0
DOJ regarding an equivalent provision
in the DOJ's fina) :gc implementing
section 504 of the Rehabilitation Act.
DOJ declined to alter its final rule in
response to these comments.
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I'hese commenters further state that
the Board and DOJ are misapplying
Southeastern Community College v.
Davis, 442 U.S. 397 (1978). In Davis. the
Supreme Court, interpreting section 504
of the Rehabilitation Act with regard to
a program receiving Federal finanical
assistance, stated that section 504 did
no! require a school to modify its
training program for nurses to
accommodate a hearing impaired
person, since that person's hearing
disability would prevent her from safely
participating in the clinical training
program and from rendering adequale
care to patients. These commenters
argue that Davis created a narrow
exemption to the requirements of
section 504 of the Rehabilitation Act and
that DOJ's and the Board's actions in
inserting a “fundamental alterations"
and an "undue burdens' defense
regarding modifications of their
programs and activities are wrong,

DOJ stated in the Federal Register
notice accompanying its final rule
implementing section 504 of the
Rehabilitation Act in connection with
Federally conducted programs and
activities that Davis and several other
court decisions indicate that section 504

if the Rehabilitation Act does not
require modifications of an activity or
program which receives Federal

financial assistance if such

modifications would result in a
fundamental alteration in the nature of
the program or activity or would result
in undue financlal or administrative
burdens. See Southeastern Community
Coliege v, Davis, 442 U.S. 397 (1979);
Dopico v. Goldschmidy, 687 F.2d 644

{2nd Cir. 1982); American Public Transit
Association v. Lewis, 655 F.2d 1272 (D.C.
Cir. 1981}, DOJ noted that since most of
the regulations implementing section 504
lor programs receiving Federal financial
nssistance were writlen prior to Davis,
in light of Davis and the other cited
cases there is no substantive difference
between regulations applicable to
programs receiving Federal financial
assistance and its recent regulation
vstublishing standards for Federally
conducted programs and activities, In
other words, the prior regulations
iefating to Federal financial assistance
must be read and applied in accordance
wilh the Supreme Court's holding in
Davis. DOJ also noted that it previously
adopled the arguments used by these
commenters, but those arguments were
‘tjected by the court in American Public
I funsit Ass'n v, Lewis, supra.

The Board has considered the cited
tases and other authorities interpreting
‘“ttion 504 of the Rehabilitation Act and
"as concluded that the proposed

sections of this Regulation which
provide that the Board is not required to
modify a program or activity if such
modification would result in a
fundamental alteration in the program or
activity or in undue financial or
administrative burdens are reasonable
and should be adopted.

A commenter objected to the fact that
Subpart G does not contain definitions
of “facility”, “handicapped person"”,
“respondent”, and “section 504", The
Board in its proposed rule had
incorporated into Subpart G by
reference the definitions of “facility"
and “handicapped person” found in
§ 368.601 of Subpart F. As explained
above, to avoid confusion, the Board has
added definitions of “facility" and
“handicapped person” and other
definitions to Subpart G and has,
removed all cross-references in Subpart
G to definitions in Subpart F. The Board
has not defined “respondent” in Subpart
G because the Board has no supervisory
authority over other agencies and has no
independent organizational units within
the Board. Accordingly, since the Board
itself is the only possible respondent
under its Regulation, the Board does not
believe that “respondent” needs to be
defined. The Board also has not defined
“section 504" because the Board is not
an executive agency subject to section
504. The Board is implementing this
subpart because it wishes to provide
handicapped persons dealing with the
Board with the same rights that are
applicable to handicapped persons in
their dealings with other Federal
agencies. Accordingly, the Board is
implementing this subpart pursuant to
its authority under the Federal Reserve
Acl.

Section 268.703 Self Evaluation.

The Board has revised this section to
provide for a single evaluation of the
Board's policies and practices in light of

Subpart G and to provide for the
participation of interested persons in the
evaluation process. The Board in its
original proposed rule was guided by a
December 11, 1983, version of DOJ's
proto-type rule promulgating section 504
and not a more recent version. This
revision was made at the suggestion of
DOJ and other commenters and follows
almost verbatim DOJ's final rule. It
should be noted, however that this
change does not preclude the Board
from periodically reviewing its policies
and practices in the future,

Section 268.704 Notice.

This is a new section which was
added in response to comments from
DOJ and other commenters who stated
that the Board did not provide for

adequate notice of the applicability of
Subpart G to the Board's programs and
activities, This section repeats virtually
verbatim an equivalent section in DOJ's
final rule. The Board intends to make
available to all interested persons
information regarding this subpart and
to make such information available in
any manner that the Board finds
necessary lo apprise interested persons
of this subpart.

Section 268,705 Prohibition Against
Discrimination.

As proposed, Subpart G substituted a
general prohibition of discrimination for
the very detailed specific prohibitions
contained in DOJ's model regulation.
Several commentators, including DOJ,
suggested that the Board insert
additional provisions frof DOJ's model
regulation in its final rule. Upon further
consideration, the Board has revised this
section by adopting virtually verbatim
the equivalent provisions from DOJ's
final rule. This was done to avoid
confusion regarding the scope of the
Board'’s prohibitions of discrimination
against handicapped persons.

The Board has revised this section by
adding paragraph (b) which states that
the Board shall not refuse to provide a
qualified handicapped person, either
directly or indirectly, through its
administration, criteria, methods,
contracts, licensing, or other
arrangements, with an aid, benefit, or
service available to others. This
paragraph also states that the Board
shall not afford such person a benefit,
aid, or service that is not equal to that
afforded by others. Paragraph (b) further
states thal the Board shall not provide
any benefit, aid, or service to qualified
handicapped persons that is not as
effective as that provided to others, or in
a different or separate form than that
provided to others without justification.
Paragraph (b) also provides that the
Board may not deny a qualified
handicapped person an opportunity to
participale as a member of any planning
or advisory board or otherwise limit a
qualified handicapped person from
enjoying any right, privilege, advantage,
or opportunity enjoyed by others.

The Board has added paragragh (c)
which permits the exclusion of non-
handicapped persons from programs the
benefits of which are limited by Federal
statute or Board Order to handicapped
persons or to specific classes of
handicapped persons. The Board has
also added paragraph (d) which states
that the Board shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified handicapped persons.
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Both DOJ and EEOC noted that the
Board's proposed Regulation used the
term "reasonable accommodation™ in
this section. Both DOJ and EEOC
indicated that “reasonable
accommodation™ is a term of art used in
the context of employment of
handicapped persons under section 501
of the Rehabilitation Act and stated that
its use in this section may be confusing
and inappropriate. The Board agrees
and, accordingly, has removed the
reference to “reasonable
accommodation” from this section.

A commentér suggested that the
Board revise this section to provide that
the Board will not aid or perpetuate
discrimination against a qualified
handicapped person by another agency,
organization, or'person by providing
significant assistance to such other
agency, organization, or person that
discriminates. The commentator stated
that several Federal agencies are not
required to promulgate regulations
under section 504 of the Rehabilitation
Acl. The commentator added that such a
revision would allow a person who has
been discriminated against by another
agency, organization, or person to file a
complaint with the Board regarding the
discriminatory actions of such other
agencies if the Board has provided
assistance lo the discriminating agency.
This comment sugges!s insertion of
language applicable to programs
receiving Federal financial assistance
into this subpart. The Board does not
conduct any programs of Federal
financial assistance. In addition, the
courts have held that a Federal agency
having supervisory or regulatory
authority over a company does not have
authority to enforce section 504 of the
Rehabilitation Act against such
company absent a clear grant of
statutory authority to do so. See
Connnunity Television of Southern
Celifornia v. Gottfried, 103 S.Ct. 885
(1983). Finally, the Board knows of no
lawful bias for refusing to carry out its
responsibilities under luws and
regulations that it administers because
of any perceived violation of the
Rehabilitation Act by another Federal
agency: and the notion that the Board
may adjudicate complaints of
discrimination against another agency is
simply wrong.

Section 268.706 Employment.

This section was revised on the
advice of the EEOC to make clear that
complaints of discrimination in
employment on the basis of handicap
ngainst the Board are to be processed
under Subpart F of this Regulation.

Section 268.7207 Program Accessibility:
Discrimination Prohibited.

This section was revised to delete
reference to § 268.709 (originally
proposed as § 268.708) which provides
that new facilities should be constructed
in such a manner as to be accessible to
handicapped persons. This revision was
made on the advice of DOJ that since
new facilities should be planned so as to
be accessible by handicapped persons,
the reference to § 268.709 is
unnecessary.

Section 268.708 Program Accessibility:
Existing Facilities.

DOJ and several commenters noted
that DOJ in its final rule implementing
section 504 assumed the burden of
proving that a proposed action to modify
a program or activity would result in a
fundamental alteration in a program or
activity or in undue financial and
administrative burdens. DOJ and the
other commentators stated that
assumption of the burden of proof by
Federal agencies is necessary so as to
nol discourage handicapped persons
from filing complaints of discrimination
because of the difficulty for a
handicapped person to prove that a
modification would not result in a
fundamental alteration in the agency's
programs or activities or in undue
financial and administrative burdens for
the agency. ’

As discussed above in connection
with § 268.702, the Board believes that it
cannot dictate to the courts the
standards for reviewing Board actions.
However, as stated above, the Board
also believes it should develop an
adequate record in making
determinations under this section.
Accordingly, the Board has revised
paragraph (a)(2) to require that all Board
determinations that a modification
would result in “fundamental
alterations” in a program or activity or
result in “undue financial and
administrative burdens” be made on the
basis of a written record which will
facilitate the Board's determination and
any subsequent judicial review. The
Board has also revised paragraph (a){2)
by adopting procedures substantially
similar to those adopted by DOJ for
miking a determination that a
modification would result in a
fundamental alteration in a program or
activity or in undue financial or
administrative burdens. However, the
Board does not believe it should include
the recommended language regarding
burden of proof, because such
determinations in judicial proceedings
must be left to the courts, and also
because such language may be read as

permitting a person seeking an
administrative determination that he or
she is a “qualified handicapped person”
or that a proposed modification would
not result in "fundamental alterations”
or "undue financial and administrative
burdens" to rest a claim upon bare
allegations without presenting any
evidence in support of the allegations. It
is the Board's experience that compiling
an adequate record in such cases
normally requires the cooperation of the
complainant. This is especially true
where the complainant is not a Board
employee.

The Board has revised paragraph (b
to add home visits and use of accessible
rolling stock and other conveyances to
the list of modifications the Board ma
make to comply with the requirements
of this section. This revision was
adopted to bring the Board’s regulation
into conformity with the equivalent
section in DOJ’s final rule.

The Board has revised paragraph (d)
at the suggestion of the DOJ to provide
for public participation in the
preparation of any transition plans (o
make existing facilities sccessible to
handicapped persans, DOJ noted that
handicapped persons often can provide
insight and suggestions about making
facilities accessible which are more cos!
efficient than methods that may be
thought of by the agency.

Section 268.709 Program Accessibilit,
New Construetion and Allerations.

This section has been revised by
deleting the last two sentences of the
original proposed section. This change
was made at the suggestion of DOJ
which pointed at that since construction
of new facilities should take into
consideration accessibility by
handicapped persons, such construction

" cannot result in a modification of a

program or activity that would be a
fundamental alteration or administrative
costs,

Section 268.710 Communications.

Paragraph (d) of this section has been
revised by eliminating the originally
proposed paragraph (d) in light of the
adoption of the notice provision in
§ 208.704 and by redesignating proposed
paragraph {e] to (d). New paragraph (d)
has been revised to require that the
Board make any determinations that a
modification would result in a
fundamental alteration of a program o:
activity or result in undue financial or
administrative burdens be based on o
written record.
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Section 268711  Complionce
Procedures.

paragraph {d) has been revised at the
wegestion of the EEOC to make clear
that complaints of discrimination in
employment by the Board on the basis
of handicap are to be processed under
Subpart F.

[he Board in § 268.711 (ariginally
proposed as § 268.710) sought to simplify
ine compliance procedures from DOJ's
model rule. Several commentalors
apuested that the Board insert
additional provisions feiom DOJ's model
regulation in its final rule. Upon further
consideration. the Board has revised this
section by adopting virtually verbatim
the equivalent provisions from DOJ's
final rule. This was done to avoid
confusion regarding filing and
processing complaints of discrimination
under this subpart, These provisions
bave been added to this section as
parngraphs {¢) through (k).

Paragraph (€] makes the EEQ
frograms Officer responsible for
jmplementation of this section.

Paragraph (d) sets forth the criteria and
procedures for filing @ complaint.
Complaints must be filed within 180
duys of the alleged act of discrimination.
Purugraph (e) sets forth the criteria and
pocedures for accepling a complaint.
Paragruph {e) also sets forth the criteria
ind procedures for cancelling an
lacomplete complaint. Paragraph () sets
forth the procedures to be followed in
investigating @ complainl, requires the
Investigation be completed within 180
days of receipt of the complete
complaint, and provides for resalution of
te complaint informally. Paragraph (g)
provides that if there is no satisfaclory
wsolution of the complaint, the Staff
Uirector For Management shall issue a
tlier of findings which shall set forth
e results of the investigation, findings
v!fact and conclusions of law. a remedy
“r each violation found, and a notice to
‘e complainant of his or her right to
"ipeal the letter of findings to the Board
of Governors or the Administrative
Lovernor for a decision under
paragraph (k) of this section and to
**quest a hearing. Paragraph (h) sets
‘“rth the procedures for filing an appeal,
i or without hearing. to the
.?1.i.'rm‘.:5lratlve Governor and requires
"at notice of such appeal be filed with
‘_‘wf EEO Programs Officer within 30
tays of issuance of the letter of findings.
Paragraph (h) also provides that if no
“ice of appeal is fited within 30 days
»lssuance of a letter of findings, the
0 Programs Officer shall certify the
;;“w of findings as the final decision of
"% Board, Paragraph (i) sets forth the
"ocedures for acceptance of a notice of

appeal and also provides complainant
with an opportunily 1o appeal lo the
Admimstrative Governor any
determination by the EEO Programs
Officer that an appeal is untimely,
Paragraph (h) set forth the procedures
for conducting a hearing and provides
that the hearing be conducted by an
administrative law judge. Paragraph (h)
provides that the hearing, decision, and
any administralive review thereof be
conducted in accordance with the
Administrative Procedure Acl
Paragraph [k) provides that the EEOQ
Programs Officer shall notify the Board
of Governors when the complaint is ripe
for decision under this paragraph, and
that at the request of any member of the
Board of Governors, the Board of
Governors shall make the decision on
the complaint. Paragraph (k) also
provides that if no such reguest is made,
the Administrative Governor shall make
the decision on the complaint under this
paragraph. Paragraph (k) makes the
decision maker responsible for insuring
compliance by the Board with his or her
decision.

A commentator has suggested that
this section be revised to provide for
consultations with the Architectural and
Transporlation Barriers Compliance
Board. The Board is not subject to the
jurisdiction of the Architectural and
Transportation Barriers Compliance
Board ("ATBCB") under the
Architectural Barriers Act. Howéver, the
Bourd has indicated that it follows
ATBCB's guidelines and consults with
the ATBCB when necessary.
Accordingly, the Board believes thal the
suggested revision is neither necessary
or appropriate.

A commentator has suggested that
this section be revised to provide for
judicial review of decisions under this
section. Section 504 of the Rehabilitation
Act does not provide for judicial review
of violations of section 504 in connection
with Federally conducted programs.
Accordingly, the Board believes this
question is more appropriately left to the
courts and should not be addressed in
this Regulation.

Subpart H—Review by the Equal
Employment Opportunity Commission
Section 268.801 Entitlement.

The last sentence of paragraph {a) of
this section was revised to bring this
paragraph into conformity with the
equivalent paragraph in EEOC's
regulation. This revision was made after
a commenter indicated some confusion
as to the meaning of this paragraph. This
paragraph is intended 1o avoid a second
review by the EEOC of & complaint or
issue previously reviewed by the EEOC

and submilted by the same complainant.
agent, or claimant,

Section 268.803 Time Limits.

A commenter stated that paragraph
{a) of this section allows EEOC review
only after the Board has made a
decision to award or not award
attorney's fees. The commenter staled
that any decision to award or not award
attorney’s fees should be made only
after the EEOC review process is
completed in order 10 avoid the
possibility that such a decision on
attorney’s fees might deprive a
complainant of counsel during the EEOC
reiew proceeding. This paragraph was
adopted virtually verbatim from the
equivalent provision in the EEOC's
regulation. The EEOC intended its
review process to include any decisions
on whether or not to award attorney’s
fees. Accordingly, the Board is required
to make its decision on altorney’s fees
prior to EEOC review. However, this
section is not intended to imply that a
complainant may no! ask for an award
of atlomey’s fees and/or costs incurred
in filing & request for review by EEOC.
Section 268.315{c) of Subpart C provides
that the complainant may request an
award of attorney’s fees and/or costs
incurred as a result of an appeal to the
EEOC of a Board decision on a
complaint of discrimination.

Section 268.804 Procedures.

In its comments to the Board, the
EEOC stated that it sees no need for
automatic reconsideration by the Board
of any findings by EEOC's Office of
Review and Appeals on a request for
review of a Board decision on a
complaint because the Board may
request reconsideration of the findings
of the Office of Review and Appeals by
the Commissioner of the EEOC if the
Board is not satisfied with the findings
of the Office of Review and Appeals.
Another commenter stated that the
Board should be required to give
reasons for a rejection of EEOC’s
findings, that the EEOC should be given
further review powers following any
Board rejection of EEOC findings, and
that the Board should establish a

. presumption that the Board will accept

the EEOC's findings unless there are
strong contrary reasons not o,

As @ result of discussions with EEOC
in light of that Agency's comments on
the proposed regulation, the Board has
determined that provision for automatic
reconsideration of EEOC's findings on a
request for review of a Board decision
under this Regulation is not necessary to
preserve the Board's exclusive control of
the conditions of employment and
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compensation of its stalf as mandated
by sections 10(4) and 11{/) of the Federal
Reserve Act, By its terms, section 10(4)'s
statutory grant of authority may be
changed only by specific amendment of
the Federal Reserve Act, and the Board
may nof by regulation waive such
authority. See 58 Comp. Gen. 687 (1979).
The Board has agreed with the EEOC to
permit EEOC review of Board decisions
under this Regulation in order to provide
its employees with the same rights and
privileges provided to other employees
of the Government. The Board has
revised this section to provide that any
findings of the Office of Review and
Appeals or of the Commissioners of the
EEOC on a request for review of a
decision by the Board on & complaint of
discrimination shall be returned to the
Board for consideration.

Section 268.805 Review and
Consideration

The Board has added a new
paragraph (b) to this section which
provides that if the Commissioners of
the EEOC reopen and reconsider the
findings of the Office of Review and
Appeal, the findings of the
Commissioners shall be returned to the
Board for consideration.

Subpart I—Equal Pay
Generally

The EEOC's comment letter indicates
that the Board has no jurisdiction to
enforce the Equal Pay Act and that the
Board has no authority to promulgate
this subpart. This subpart is adopted
pursuant to its authority under the
Federal Reserve act to determine all
matters relating to the employment and
compensation of its staff. In light of the
Federal Reserve Act provision, the
Board believes it is required to adopt
this subpart if it wants to provide its
employees with the same protections
offered by the Equal Pay Act to other
employees of the Government. After
further consultations with EEOC
regarding its comment, the Board has
determined to retain this subpart.

Section 268.902 Records.

A commenter recommended that
paragraph (b) which requires the Board
to keep business records for two years
be amended to provide that the records
be kept longer if they relate to pending
administrative or courl proceedings. The
Board has amended this section to
provide that business records are to be
kept for at least six years. This
amendment reflects the addition of
§ 268.904 of this subpart that requires a
civil action on any complaint of denial
of equal pay to be filed within six years

of the matter causing the complainant to
believe that he or she has been denied
equal pay within the meaning of this
subpart.

Section 268.903 Procedures.

Paragraph (b) of this section was
amended to provide that civil actions
under this subpart are to be filed
pursuant to § 268,904 of this subpart
even though individual complaints and
class action complaints under this
subpart are to be processed under
Subparts C and D respectively.

Section 268.904 Right to File Civil
Action For Judicial Review.,

The Board has amended this subpart
by the addition of this section which
provides that Board employees who
believe that they have been denied
equal pay may file civil actions against
the Board within six years of the matter
causing them to believe they have been
denied equal pay. This section applies
the general statute of limitations for
filing civil action against the United
States, 12 U.S.C, 2401(a). The Equal Pay
Act, through the Portal to Portal Act,
provides that complainants shall file
civil actions within two years, or three
years in cases of willful discrimination,
of the matter causing them to believe
that they have been denied equal pay.

However, Federal employees who are
part of the competitive civil service may
petition the Comptroller General of the
United States at any time up to six years
to collect back pay. The Board is not
subject to the Equal Pay Act, nor are its
employees members of the competitive
civil service. Accordingly, the Board
believes that use of the general statute
of limitations applicable to suits against
the United States is necessary and notes
that it provides Board employees with
the same time limits for filing civil
actions under this subpart as are
applicable to Federal employees
generally under the other statutes cited
above.

Regulatory Flexibility Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96-
354, 5 U.S.C. 601 e/ seq.) the Board
certifies that this final regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation focuses
primarily of Board personnel and
management policies and practices.

List of Subject in 12 CFR Part 268
Civil right, Equal employment
opportunity, Buildings and facilities,

Handicapped, Federal programs and
activities, Administration.

Pursuant to its authority under section
10{4) and 11(/) of the Federal Reserve
Act, 12 U.S.C. 244 and 248(/), the Board
has amended 12 CFR Part 268, Equal
Opportunity Regulation by revising it a
set forth below:

PART 268—RULES REGARDING
EQUAL OPPORTUNITY

Subpart A—General Provisions

Sec.

268.101  Authority, purpose, and scope
268102 Board program.

268.103 Definitions.

Subpart B—Administration

268201 Equal employment designations
208,202 The Administrative Governor.
268.203 The Staff Director for Management
268204 The EEO Programs Officer.
268,205 Federal Women's Program Manags:
268.206 Hispanic Program Coordinator.
268,207 Handicapped Program Coordinata:

Subpart C—Complaints of Discrimination
on Grounds of Race, Color, Religion, Sex,
National Origin, Age, or Physical or Mental
Handicap.

268.301 Precomplaint processing.

268.302 Filing of complaint.

268.303 Right to representation.

268,304 Presentation of the complaint.

268.305 Rejection or cancellation of the
complaint.

268,308 Investigation.

268.307 Adjustment of complaint and offer
of hearing.

268,308 Hearing on the complaint.

268,309 Relationship to other agency
appellate procedure.

268310 Avoidance of delay.

268.311 Decision on the complaint.

268.312 Complaint file.

268.313 Joint processing and consolidation
of complaints.

268.314 Freedom from reprisal or
interference.

268.315 Remedial actions.

268.316 Right to file a civil action.

268.317 Notice of right.

268.318 Effect on administrative procedure

Subpart D—Class Complaints of

Discrimination

268401 Definitions.

268402 Precomplaint processing.

268.403 Filing and presentation of a class
complaint.

268.404 Acceplance, rejection or
cancellation.

268.405 Notification and opting out,

268406 Avoidance of delay.

268.407 Freedom from restraint,
Interference, correction, and reprisul

288408 Obtaining evidence concerning the
complaint.

288.409 Opportunities for resolution of the
complaint.

268.410 Hearing.

268411 Report of findings and
recommendations.

268.412 Board decision,

268413 Notification to class members of
decision.
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20414 Corrective action.

20415 Right to file a civil action for judicial
review.

28416 Notice of right,

268417 Effect on sdministrative processing.

Subpart E—~Nondiscrimination on Account
of Age
268.501
28.502
28,508

Policy stutement.

Processing of complaints.

Coverage.

168.504 Exceptions,

208505 Right to file civil action for judicial
review,

208 506  Effect on administrative procedure.

Subpart F—Prohibition Against
Discrimination in Employment Because of a
Physical or Mental Handicap

28001 Definitions.

28602  General policy.

266603 Reasonable accommodation.
%6604 Employment criteria.

268605 Preemployment inquiries.
26606  Physical access to buildings.
206807 Processing complaints.

Subpart G—Prohibition Against

Discrimination In Board Programs and

Activities Because of a Physical or Mental

Handicap

26701 Purpose snd application.

20702  Definitions.

w8703 Self evaluation.

X874 Notice,

28705  Prohibition ageinst discrimination.

24706 Employment.

%8707 - Program accessibility;
Discrimination prohibited.

68708 Program accessibility: Existing
facilities.

%8.709  Program sccessibility: New
construction and alterations.

206710 - Communications.

#8711 Compliance progedures.

Subpart H—~Review by the Equal

Employment Opportunity Commission

26,801  Entitlement,

%4.802 - Filing of the request for review,

268803  Time Hmits,

28504 Procedures.

#8805  Review and consideration. &

Subpart I—Equal Pay

901 General prohibition of
discrimination.

248902 Record keeping,

8903 Procedure.

46904 Right to file civil action for judicial
review.

_ Authority: Secs. 10{4) and 11{/) of the

Federal Reserve Act [partially codified in 12

US.C. 244 and 248(/)).

Subpart A—~General Provisions

1258.101  Authority, purpose, and scope.
(4] Autharity. This regulation (Code of
Federal Regulations, Title 12, Part 268) is
ssued by the Board of Governors of the
Federal Reserve System (“Board™) under
the authority of sections 10(4) and 11(/)
ol the Federal Reserve Act {partially
todified in 12 11.5.C. 244 and 248(/)).

(b) Purpose and scope. This regulation
sets forth the Board's policy, program,
and procedures for providing equal
opportunity to Board employees and
applicants for employment without
regard to race, color, religion, sex,
national origin, age, or physical or
mental handicap. It also sets forth the
Board's policy, program, and procedures
for prohibiting discrimination on the
basis of physical or mental handicap in
programs and activities conducted by
the Board.

§ 268.102 Board program.

The Board has established, maintains,
and carries out a continuing affirmative
program designed o promote equal
oppartunity in every aspect of the
Board's personnel policies and practices
in the employment, development,
advancement, and treatment of
employees and applicants for
employment, Under the terms of its
program, the Board:

(a) Provides sufficient resources to
administer its equal opportunity
program in a positive and effective
manner and assure that the principal
and operating officials responsible for
carrying out the egual opportunity
program mee! established qualifications
requirements;

(b) Seeks to eradicate every form of
prejudice or discrimination based upon
race, color, religion, sex. national origin,
age, or physical or mental handicap,
from the Board's personnel policies and
practices and working conditions;

(c) Provides the maximum feasible
opportunity to employees o enhance
their skills through on-the-job training,
work study programs, and other training
programs so that they may perform at
their highest potential and advance in
accordance with their abilities;

(d) Communicates the Board's equal
opportunity policy and program and its
employment needs lo all sources of job
candidates withou! regard to race, color,
religion, sex, national origin. age, or
physical or mental handicap, and
solicits their recruitment assistance on a
continuing basis;

(e) Participates at the community level
with other employers, schools,
universities, and other public and
private groups in cooperative action to
improve employment opportunities;

(f) Reviews, evaluates, and controls
managerial and supervisory
performance in such & manner as to
insure a continuing affirmative
application and vigorous enforcement of
the policy of equal opportunity, and
provides orientation, training, and
advice to managers and supervisors to
assure their understanding and

implementation of the equal opportunity
policy and prograny;

{g) Provides recognition to employees,
supervisors, managers, and units
demonstrating superior accomplishment
in equal opportunity;

(h) Informs its employees and
applicants for employment of the
Board's affirmative equal opportunity
policy and program and enlists their
cooperation;

(i) Provides counseling for employees
and applicants for employment who
believe they have been discriminated
against because of race, color, religion,
sex, national origin, age, or physical or
mental handicap, and for resolving
informally the matters raised by them:

(i) Provides for the prampt, fair, and
impartial consideration and disposition
of complaints involving issues of
discrimination on grounds of race, color.
religion, sex, national origin, age, or
physical or mental handicap;

(k) Has established a system for
periodically evaluating the effectiveness
of the Board’s overall equal opportunity
effort;

{1) Makes reasonable asccommodations
to the religious needs of employees and
applicants for employment, including the
needs of those who observe the Sabbath
on other than Sunday, when those
accommodations can be made (by
substitution of another qualified
employee, by a grant of leave, a change
of a tour of duty, or other means)
without undue hardship on the business
of the Board;

{m) Utilizes to the fullest extent the
present skills of employees by all
means, including the redesigning of jobs
where feasible so that tasks not
requiring the full utilization of skills of
incumbents are concentrated in jobs
with lower skill requirements; and

[n) Prepares annually equal
opportunity plans of ection which
include, but are not limited to:

(1) Provision for the establishment of
training and education programs
designed to provide maximum
opportunity for employees to advance so
as 1o perform at their highest potential;

(2) describes the gualifications. in
terms of training and experience relating
to equal opportunity, of the principal
and operating officials concerned with
administration of the Board's equal
opportunity program; and

{3) describes the allocation of
personnel and resources proposed by
the Board to carry oul its equal
opportunity program.

§268.103 Definitions.

(a) "Age” is an inclusive term which
means the age of at least forty years.
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(b) "Complainant” means any party
who files a claim, complaint, or request
for counseling under this regulation,

(c) "Complaint of discrimination”
means any claim or complaint filed
under this regulation or the Board's
grievance procedures alleging
discrimination in employment because
of race, color, national origin, religion,
sex, age, or physical or mental handicap.

(d) “Grievance procedures” means the
Board's Adjusting Work-related
Problems Policy,

Subpart B—Administration

§ 268.201 Equal employment designations.,

The Board designates an EEO
Programs Officer, an EEO Officer, a
Federal Women's Program Manager, a
Hispanic Program Cpordinator, a
Handicapped Program Coordinator, and
such EEO Counselors and other persons
as may be necessary to assist the Board
in carrying out the functions described
in this Regulation.

§268.202 The Administrative Governor.

(a) The Administrative Governor is a
member of the Board of Governors. He
or she is designated by the Chairman of
the Board of Governors, charged with
overseeing the internal affairs of the
Board and empowered to make
decisions and determinations on behalf
of the Board of Governors when
;uthority to do so is delegated to him or

er.

() The Administrative Governor is
hereby delegated the authority to make
determinations adjudicating complaints
of discrimination pursuant to §§ 268.311,
268.412, and 268.711(k) of this
Regulation. The Administrative
Governor is further delegated the
authority to order such corrective
measures, including such remedial
actions as may be required by
§§ 268.315, 268.412(c), 268.414(a), and
268.711(k) of this Regulation, as he or
she may consider necessary, including
such disciplinary action as is warranted
by the circumstances when an employee
has been found to have engaged in a
discriminatory practice.

(¢) The Administrative Governor may
delegate to any officer or employee of
the Board any of his or her duties or
functions under this Regulation.

(d) The Administrative Governor may
refer to the Board of Governors for
determination or decision any complaint
of discrimination that the
Administrative Governor would
otherwise decide pursuant to §§ 268.311,
268,412, and 268.711(k) of this
Regulation, and may make any
recommendations for any changes in
programs and procedures designed to

eliminate discriminatory practices or to
improve the Board's programs under this
Regulation, and may make any
recommendations for remedial or
disciplinary action with respect to
managerial or supervisory employees
who have failed in their responsibilities,
or employees who have been found to
have engaged in discriminartory
praclices, or with regard to any other
matter which the Administrative
Governor believes merits the attention
of the Board of Governors.

§268.203 The Staff Director for
Management.

(a) When so authorized by the
Administrative Governor, the Staff
Director for Management shall make
any determinations on complaints of
discrimination that would otherwise be
made by the Administrative Governor
under §§ 268.311 and 268.412. The Staff
Director for Management shall issue
letters of findings under § 268.711(g).
The Staff Director For Management
shall order such corrective measures,
including such remedial actions as may
be required by §§ 268.315, 268.412(c),
268.414(a), and 268.711(h) as he or she
may consider necessary, and including
the recommendation for such
disciplinary action as is warranted by
the circumstances when an employee is
found to have engaged in'a
discriminatory practice.

(b) The Staff Director for Management
shall review the record on any
complaint under this Regulation before a
determination is made by the Board of
Governors or the Administrative
Governor on the complaint and make
such recommendations as to the
determination as he or she considers
desirable, including any
recommendation for such disciplinary
action as is warranted by the
circumstances when an employee is
found to have engaged in a
discriminatory practice.

(¢) The Staff Director for Management
may make changes in programs and
procedures designed to eliminate
discriminatory practices and improve
the Board's program for equal
opportunity.

§268.204 The EEO Programs Officer.

The EEO Programs Officer shall
perform the following functions:

(a) Advise the Board, the
Administrative Governor, and the Staff
Director for Management with respect to
the preparation of plans, goals,
objectives, procedures, regulations,
reports, and other matters pertaining to
the Board's program established under
§ 268.102, and administer the Board's
equal opportunity program;

{b) Evaluate from time to time the
sufficiency of the Board's program for
equal opportunity and report thereon to
the Board, the Administrative Governor,
and the Staff Director For Management,
with recommendations as to any
improvement or correction needed, and
may make recommendations regarding
remedial or disciplinary action with
respect to managerial or supervisory
employees who have failed in their
responsibilities;

{c) Recommend changes in programs
and procedures designed to eliminate
discriminatory practices and improve
the Board's program for equal
opportunity;

(d) Provide for counseling by an EEO
Counselor, of any aggrieved employee or
applicant for employment who believes
that he or she has been discriminated
against because of race, color, religion,
sex, national origin, age, or physical or
mental handicap, and for attempting to
resolve on an informal basis the matter
raised by the employee or applicant
before a complaint of discrimination
may be filed under §§ 268.302 and
268.403 of the regulation;

(e} Publicize to Board employees and
applicants for employment and post
permanently on official bulletin boards:

(1) The names and office addresses
and the EEO responsibilities of the Staff
Director For Management, the EEO
Programs Officer, the Federal Women's
Program Manager, the EEO Officer, the
Hispanic Program Coordinator, and the
Handicapped Program Coordinator;

(2) The names and office addresses of
EEO Counselors, the segments of the
Board for which they are responsible,
the availability of EEO Counselors to
counsel an employee or applicant for
employment who believes that he or she
has been discriminated against because
of race, color, religion, sex, national
origin, age, or physical or mental
handicap; and the requirement that an
employee or applicant for employment
must consult the EEO Counselor as
pravided by §§ 268.301 and 268.402; and

(3) Time limits for contacting EEO
Counselors;

(f) Provide to each employee annually
(and the Division of Personnel shall
provide ta each applicant for
employment) a copy of a notice
summarizing the general purposes of
this Regulation and specifying where
copies of this Regulation can
obtained. The EEO Programs Officer
shall ensure that copies of this
Regulation are posted in permanent
locations in all Board facilities. The EEO
Programs Officer shall, on the reques! of
any employee or applicant for
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employment provide that employee or
applicant with a copy of this Regulation;

(2] Appoint any investigative officers
or complainis examiners as necessary o
administer this Regulation. The EEOQ
Programs Officer is authorized to
request the loan of any invesligative
officers or complaints examiners from
any other agency as necessary to
administer this Regulation. The EEO
Programs Officer, with the concurrence
of the Staff Director For Management,
may authorize appropriate
reimbursement to such agencies for the
services of such investigative officers
and complaints examiners;

(h) Provide for the receipt and
investigation of individual complaints of
discrimination, subject to §§ 268.301
through 268.312; and

(i) Provide for the acceptance and
processing and/or rejection of class
action complaints in accordance with
Subpart D of this regulation.

§268.205 Federal Women's Program
Manager.

The Federal Women's Program
Manager shall perform the following
functions: Advise the Board of
Governors, the Administrative
Covernor, the Staff Director For
Management, and the EEO Programs
Officer on matters affecting, and
administer the Board's program with
respect to, the employment and
advancement of women.

§268.206 Hispanic Program Coordinator.
The Hispanic Program Coordinator
shall perform the following functions:
Advise the Board of Governors, the
Administrative Governor, the Staff
Director For Management, and the EEO
Programs Officer on matters affecting,
and administer the Board’s program
with respect to, the employment and
advancement of Hispanics.

§268.207 Handicapped Program
Coordinator.

The Handicapped Program
Coordinator shall perform the following
ft_mctions: Advise the Board of
(:nwrnors. the Administrative
Governor, the Staff Director For
Management, and the EEO Programs
Officer on matters affecting, and
administer the Board's program with
respect to; the employment and
advancement of handicapped persons.

Subpart C—Complaints of

Discrimination on Grounds of Race,
Color, Religion, Sex, National Origin,
Age, or Physical or Mental Handicap

§268.301 Precomplaint processing.
[4) An aggrieved person who believes
he or she has been discriminated against

on the basis of race, color, religion, sex,
national origin, age, or physical or
mental handicap, shall consult with an
EEO Counselor to try and resolve the
matter. The EEO Counselor shall make
whatever inquiry he or she believes is
necessary into the matter and seek a
solution to the matter on an informal
basis. The EEO Counselor shall advise
the aggrieved person of the complaint
procedure under this subpart, counsel
him or her concerning the issues in the
matter, keep a record of the counseling
activities so as to brief the EEO Officer
on those activities, and when advised
that a formal complaint of
discrimination has been filed by an
aggrieved person, shall submit a written
report to the EEO Officer with a copy to
the aggrieved person summarizing the
EEO Counselor’s actions and advice to
the aggrieved person concerning the
issues in the matter, The EEO Counselor
shall, insofar as is practicable, conduct
the final interview of the aggrieved
person not later than 21 calendar days
after the date on which the matter was
called to the EEO Counselor’s attention
by the aggrieved person. If, within 21
calendar days, the matter has not been
resolved to the satisfaction of the
aggrieved person, that person shall be
immediately informed in writing, at the
time of the final interview, of his or her
right to file a complaint of*
discrimination and of his or her right to
representation, including legal counsel.
The notice shall inform the aggrieved
person of his or her right to file a
discrimination complaint at any time up
to 15 calendar days after receipt of the
said notice, identify to the aggrieved
person the officials with whom such
complaint may be filed, and advise the
aggrieved person that he or she must
inform the Board immediately if he or
she retains counsel or any other
representative in connection with the
complaint.

(b} The EEO Counselor shall not
attempt in any way to restrain the
aggrieved person from filing a
complaint.

(¢) The EEO Counselor shall not
reveal the identity of any aggrieved

* person who consults with the EEO

Counselor, except when authorized to
do so by the aggrieved person, or until
the Board has accepted a complaint of
discrimination from the aggrieved
person.

(d) The EEO Counselor shall have the
full cooperation of all employees in the
performance of his or her duties under
this section,

(e) The EEO Counselor shall be free
from restraint, interference, coercion,
discrimination or reprisal, in connection

with the performance of his or her duties
under this section.

§268.302 Filing of complaint.

(a) Time limits. (1) The Board shall
accept a complaint for processing under
this subpart only if:

(i) The complainant brought to the
attention of an EEO Counselor the
maltter causing him or her to believe he
or she had been discriminated against
within 30 calendar days of the date of
the matler or, if a personnel action,
within 30 calendar days of its effective
date: and

{ii) The complainant, or his or her
authorized representative, submitted his
or her written complaint to an
appropriate official within 15 calendar
days of the date of his or her final
interview with the EEO Counselor.

(2) A complaint shall be deemed to
have been filed on the date it was
received, if delivered to an appropriate
official, or on the date postmarked if
addressed to an appropriate official
designated to receive complaints under
paragraph (b)(3) of this section.

(b) Filing requirements, (1) A
complaint of discrimination must be
submitted in writing by the complainant,
or his or her authorized representative,
and mus! be signed by the complainant.

(2) A complaint of discrimination may
be submitted in person or by mail. If a
complainant, or his or her authorized
representative, submits the complaint by
mail, use of registered mail is advised.

(3) The complaint shall be submitted
to either the Administrative Governor,
the Staff Director For Management, the
EEO Programs Officer, the EEO Officen,
the Federal Women's Program Manager,
the Hispanic Program Coordinator, or
the Handicapped Program Coordinator.
All complaints received by the
Administrative Governor, the Staff
Director For Management, the EEO
Programs Officer, the Federal Women's
Program Manager, the Hispanic Program
Coordinator, or the Handicapped
Program Coodinator shall be transmitted
to the EEO Officer for acknowledgment
of receipt in accordance with
§ 268.302(c)(1).

(c) Acknowledgement of receipt of
complaint,

(1) The EEO Officer shall
acknowledge receipt of the complaint to
the complainant, or his or her authorized
representative, in writing.

(2) The EEO Officer shall advise the
complainant, or his or her authorized
representative, of all administrative
rights of the complainant and of
complainant’s right to file a civil action
as sel forth in § 268,316, including the
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time limits imposed on the exercise of
those rights.

(d) Extensions of time. (1) The EEO
Programs Officer shall extend the time
limits set forth in this section:

(1) On written request of the
complainant, or his or her authorized
represenfative, when the complainant
shows that he or she was not notified of
the time limits and was not otherwise
uware of them, or that he or she was
prevented by circumstances beyond his
or her control from submitting the
matter within the time limits: or

(11} For other reasons considered
sufficient by the EEO Programs Oificer,

(2} Written requests for extension of
time under this section shall be filed
with the EEO Programs Officer.

§ 268.303 Right to representation.

Al any stage in the presentation of a
complaint under this subpart, including
the counseling stage under § 268.301, the
complainant shall have the right to be
accompanied, represented, and advised
by a representative, including legal
counsel, of his or her choice.
Complainant shall be advised of this
right in writing by the EEOQ Counselor or
other appropriate person responsible for
matters under this regulation at the
commencement of processing of any
matter subject to this regulation.

§266.304 Presentation of the complaint.

(a) if the complainant is an employee
of the Board, he or she shall have a
reasonable amount of official time to
present his or her complaiot, if be or she
is otherwise in an active duty status.

(b) If the complainant is an employee
of the Board and the complainant
designates another employee of the
Boaed as his or her representative, the
representative shall have a reasonable
amount of official time, if he or she is
otherwise in an active duty status, to
present the complaint.

§ 268.305 Rejection or cancellation of the
complaint.

(a) The EEO Programs Officer shall
reject a complaint which was not timely
filed under § 268.302[a), unless the time
for filing has been extended pursuant to
§ 268.302(d), and shall reject those
allegations in & complaint which are not
within the purview of this regulation or
which set forth identical matters as
contained in a previons complaint filed
by the same complainant which is
pending at the Board or has been
decided by the Board. The EEO
Programs Officer may cancel a
complaint for failure of the complainant
to prosecute the complaint. Such action
canceling a complaint may be taken
only after the EEO Programs Officer has

provided the complainant, or his or her
authorized representative, a written
request, including notice of proposed
cancellation, that the complainant
provide certain information or otherwise
proceed with the complaint, and the
complainant has failed to satisfy this
request within 15 calendar days of his or
her receipt of the request.

(b) The EEO Programs Officer shall
transmit any decision to reject or cancel
by letter to the complainant, or his or
her authorized representative. The
decision letter shall inform the
complainant of his or her right to have
the decision of the ERO Programs
Officer submitted to the Equal
Employment Opportunity Commission
for review as described in Subpart H
and of his or her right to file a civil
action as described in § 218.316 of this
subpart, and of the time limits
applicable thereto.

§ 268.306 Investigation.

(a) The EEO Officer shall advise the
EEQ Programs Officer of the receipt of a
complaint. The EEO Programs Officer
shall provide for the prompt
investigation of the camplaint. The EEO
Programs Officer shall appoint an
investigative officer to investigate the
complaint. The investigative officer, if
an employee of the Board, shall occupy
a position which is not, direcily or
indirectly, under the jurisdiction of the
Director of the Division or Office of the
Board in which the complaint arose. The
investigation shall include a thorough
review of the circumstances under
which the alleged discrimination
occurred, the frealment of members of
the complainant’s group identified by his
or her complaint as compared with the
treatment of other employees or
applicants for employment in the Board
Division or Office in which the alleged
discrimination occurred, and any
policies and practices related to the
work situation which may constitute or
appear to constitute discrimination,
even though they have not been
expressly cited by the complainant.
Information needed for an appraisal of
the utilization of members of the
complainant’s group as compared to the
utilization of persons outside the
complainant's group shall be recorded in
statistical form in the investigative file,
but specific information as to a person’s
membership or nonmembership in the
complainant's group needed to facilitate
an adjustment of the complaint or 1o
make an informed decision on the
complaint shall, if available, be
recorded by name in the investigative
file. {As used in this subpart, the term
“investigative file” shall mean the
various documents and information

acquired during the investigation ander
this section—including affidavits of the
complainant, of the alleged
discriminating official, and of witnesses,
and copies of or extracts from records,
policy statements, or regulations of the
Board—organized to show their
relevance 1o the complaint or the
general envivonment out of which the
complaint arose.) If necessary, the
investigative officer may oblain
information regarding the membership
or nonmembership of a person in the
complainant’s group by asking each
person concerned to provide the
information voluntarily; he or she shall
not require or coerce an employee 1o
provide this information.

(b) The investigative officer shall be
authorized:

(1) To investigate all aspects of
complaints of discrimination:

(2) To request all employees of the
Board to cooperate with him ar her in
the conduct of the investigation; and

(3) To require that statements of
witnesses be under oath or affiimation
without a pledge of confidence.

§268.307 Adjustment of complaint and
offer of hearing.

(a) The Board shall provide an
opportunity for adjustment of the
complaint on an informal basis after the
complainant has reviewed the
investigative file. For this purpose, the
EEQO Oificer shall furnish complainant,
or his or her authorized representative,
with & copy of the investigative file
promptly after receiving il from the
investigative afficer, and shall provide
an opportunity for the complainant, or
his or her authorized representative, 1o
discuss the investigative file with
appropriate officials.

(b) If an adjustment of the complaint
is arrived al und approved, the terms of
the adjusiment shuil be reduced to
writing and made a part of the
complaint file, with a copy of the terms
of the adjustment provided to the
complainant. An informal adjustment of
a complaint may include an award of
backpay, allorney’s fees and/or costs, if
appropriate, or other appropriate relief

Where the parties agree on an
adjustment of the complaint, but cannot
agree on whether attarney's fees and/or
costs should be awarded or on the
amount of attorney’s fees and/or cos!s
to be awarded, the issue of the award of
attorney’s fees and/or costs or the
amownt which should be awarded may
be severed and shall be the subject of 2
final decision pursuant to § 268.311. The
decision of whether to award attorney’s
fees and/or costs or of the amount to be
awarded may be submitted for review
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by the Equal Employment Opportunity
Commission, pursuant to subpart H of
this Regulation.

(c) If the Board does nol carry oul, or
rescinds any action specified by the
terms of the adjustment for any reason
not attributable to the actions or
conduct of the complainant, the EEO
Officer shall, upon the complainant's
written requesl, reinstate the complaint
jor further processing at the point that
processing ceased because of the
adjustmenl,

(d) If an adjustment of the complaint
is not arrived at, the complainant shall
be notified in writing by the EEO
Officer:

(1) Of the proposed disposition of the
complaint;

(2) Of the complainant’s right to a
hearing and decision by the Board of
Governors or the Administrative
Governor under § 268.311, or the Staff
Director For Management if he or she is
delegated the authority under
§ 268.202(c), if the complainant notifies
the EEO Officer in writing within 15
calendar days of receipt of the notice
that he or she desires a hearing; and

{3) Of the complainant's right to a
decision by the Board of Governors or
{he Administrative Governor under
§ 368.311, or the Staff Director For
Management if he or she is delegated
the suthority under § 268.202(c), without
# hearing.

e) If the complainant fails to notify
the EEO Officer of his or her wishes
within 15 calendar days of receipt of the
notice set forth in § 268.307(d), the EEO
Officer shall transmit the complaint file
to the Board of Governors or the
Administrative Governor, or to the Staff
Director For Management if he or she
has been authorized to act for the
Administrative Governor pursuant to
§ 268.202(c), for decision under
§268.311.

1268.308 Hearing on the complaint.

A hearing, held pursuant to an
tlection by the tomplainant as provided
n § 268.307(d}(2), shall be conducted in
the following manner:

|a) Complaints examiner. The hearing
tiall be held by a complaints examiner,
who must be an employee of another
igency, excepl ina case where the

Bom_-! might be prevented by reason of
“w irom divulging information
toncerning the matter complained of to
Aperson who has not received a

fequired security clearance. In that

tvent, the EEQ Programs Officer, in
tnsultation with the Equal Employment
Opportunity Commission, shall select an
‘mpartial employee of the Board to serve
84 complaints examiner. In selecting a
tmplaints examiner, the Board shall

request the Equal Employment
Opportunity Commission to supply the
name of a complaints examiner who has
been certified by the Commission as
qualified to conduct a hearing under this
seclion,

(b) Arrangements for hearing. The
EEO Officer shall transmit to the
complaints examiner the complaint file
containing all the documents described
in § 268.312 that have been acquired up
to that point in the processing of the
complaint and including the original
copy of the investigative file {(which
shall be considered by the complaints
examiner in making his or her
recommended decision on the
complaint). The complaints examiner
shall review the entire complaint file to
determine whether further investigation
is needed before scheduling the hearing.
When the complaints examiner
determines that further investigation is
needed, he or she shall remand the
complaint to the Board's EEO Officer for
further investigation or arrange for the
appearance of witnesses necessary to
supply the needed additional
information at the hearing. The
requirements of § 268.306 shall apply to
any further investigation of the
complaint. The complaints examiner
shall schedule the hearing at a
convenient time and place.

(c) Conduct of hearing. (1) Attendance
at the hearing shall be limited to persons
determined by the complaints examiner
to have direct connection with the
complaint.

(2) The complaints examiner shall
conduct the hearing so as to bring out
pertinent facts, including the production
of pertinent documents. Rules of
evidence shall not be applied strictly,
but the complaints examiner shall
exclude irrelevant or unduly repetitious
evidence. Information having a bearing
on the complaint or employment policy
or practices relevant to the complaint
shall be received in evidence, The
complaints examiner, the complainant,
his or her authorized representative, and
representatives of the Board at the
hearing shall be given the opportunity to
cross-examine witnesses who appear
and testify, Testimony shall be under
oath or affirmation.

(d) Powers of complaints examiner. In
addition to the other powers vested in
the complaints examiner by the Board in
this Regulation, the complaints examiner
shall be authorized to:

(1) Administer oaths or affirmations;

(2) Regulate the course of the hearing;

(3) Rule on offers of proof;

{4) Limil the number of witnesses
whose testimony would be unduly
repetitious; and

(5) Exclude any person from the
hearing for contumacious conduct or
misbehavior that obstructs the hearing.

(e) Witnesses at hearing. The
complaints examiner shall request the
Board or any agency that is subject to

. the authority of an Equal Employment

Opportunity Commission complaints
examiner to make available as a
witness at the hearing any employee(s)
requested by the complainant when the
complaints examiner determines that
the testimony of such employee(s] is
necessary. He or she may also request
the appearance of any other person
whose testimony he or she determines is
necessary to furnish information
pertinent to the complaint under
consideration. The complaints examiner
shall give the complainant his or her
reasons for the denial of a request for
the appearance of employees or other
persons as witnesses and shall insert
those reasons in the record of the
hearing. The Board or any agency that is
subject to the authority of an Equal
Employment Opportunity Commission
complaints examiner may make its
employees available as witnesses al a
hearing on a complaint when requested
to do so by the complaints examiner and
it is not administratively impracticable
to comply with the request for a witness.
When it is administratively
impracticable to comply with the
request for a witness, the Board or other
agency shall provide an explanation to
the complaints examiner. If the
complaints examiner determines that
the explanation is inadequate, he or she
shall so advise the Board or other
agency and request it to make the
employee available as a witness at the
hearing. If the complaints examiner
determines that the explanation is
adequate, he or she shall insert it in the
record of the hearing, provide a copy of
the explanation to the complainant, and
make arrangements to secure testimony
from the employee through a written
interrogatory. Employees of the Board
shall be on duty status during the time
they are made available as witnesses.

(f) Record of hearing. The hearing
shall be recorded and transcribed
verbatim. All documents submitted to,
and accepted by, the complaints
examiner at the hearing shall be made
part of the record of the hearing. If the
Board submits a document that is
accepted, the Board shall promptly
furnish a copy to the complainant. If the
complainant submits a document that is
accepted, he or she shall promptly make
the document available to the Board's
representative for reproduction.

(g) Findings, analysis. and
recommendations. The complaints
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examiner shall trunsmit 1o the EEO
Programs Officer:

(1) The complaint file (including the
record of the hearing):

(2) The findings and analysis of the
complaints examiner with regard to the
milfer that gave rise to the complaint
and the general environment ou! of
which the complaint arose;

(3) The recommended decision of the
complaints examiner on the merits of
the complaint. including recommended
remedial action, where appropriate,
with regard to the matter that gave cise
to the complaint and the genersl
environment out of which the complaint
Hrose.

The complaints examiner shall sotify
the complainant of the date on which
this was done. In addition, the
complaints examiner shall transmit, by
separate letter to the EFO Programs
Officer, any findings and
recommendations he or she considers
appropriate with respect to conditions at
the Board which do not bear directly on
the matter which gave rise to the
complaint or which bear on the general
environment out of which the complaint
arose.

§268.309 Relationship to other agency
appeliate procedure.

When an employee or applicant for
employment makes a written allegation
of discrimination on grounds of race,
color, religion, sex, nutional origin, age,
or physical or mental bandicap, in
connection with an action that would
otherwise be processed under a
grievance procedure or other system of
the Board. the allegation of
discrimination shall be processed under
this Regulation,

§268.310 Avoidance of delay.

(a) The complaint shall be resolved
prompily. To this end, both the
complainant and the Board shafl
proceed with the complaint as specified
in this Regulation without undue delay
50 that the complaint is resolved within
180 calendar days after it was filed,
including time spent in the processing of
the complaint by the complaints
examiner under § 268.308, When the
complaint has not been resolved within
such time, the complainant may petition
the Staff Director For Management for a
review of the reasons for the delay.

{b) The EEO Programs Officer may
cancel a complaint if the complainant
fails to prosecute the complaint withou!
undue delay. Such action may be taken
only after the EEO Programs Officer has
provided the complainant, or his or her
authorized representative, with a
written request, including notice of the
proposed cancellation, that the

complainant provide certain information
or otherwise proceed with the
complaint, and the complainant has
failed to satisfy this request within 15
calendar days of receipt by the
complainant, or his or her authorized
representative, of this request. However,
instead of cancelling for faiture to
prosecute, the complaint may be
adjudicated if sufficient information for
that purpose is available.

(c) When the complaints examiner has
submitted a recommended decision
finding discrimination and a final
decision has not been issued by the
Board of Governars or the
Administrative Governor under
§ 268.311, or by the Staff Director For
Management if he or she is delegated
the authority to act for the
Administrative Governor pursuant to
§ 268.202(c:), within 180 calendar days
aflter the date the complaint was filed,
the complaints examiner's
recommended decision shall become s
final decision binding on the Board 30
calendar days after its submission to the
EEO Programs Officer. In such event,
the complainont shall be notified of the
decision and furnished a copy of the
findings, analysis, recommended
decision of the complaints examiner
under § 268.308(g), and a copy of the
hearing record and shall be advised that
al the complainant’s reques! the decision
may be reviewed by the Equal )
Employment Opportunity Commission
pursuant to Subpart H of this part, of his
or her right 10 file a civil action as
described in § 268.316 of this regulation,
and of the time limits applicable thereto.

§268.311 Decision on the complaint.

(a) The'EEO Programs Officer shall
notify the Board of Governors when the
complaint is ripe for decision under this
section. At the request of any member of
the Board of Governors made within 7
calendar days of such notice, the Board
of Governors shall make the decision on
the complaint. If no such request is
made, the Administrative Governor. or
the Staff Director For Management if he
or she is delegated the authority to do so
under § 268,202(c), shall make the
decision on the complaint. The decision
on the complaint shall be made based
on information in the complaint file and
shall be made in a fair, impartial, and
objective manner,

{b)(1) The decision on the complaint
shall be in writing, shall reflect the date
of issuance, and shall be transmitted to
the complainant, or his or her authorized
representative, either by certified mail,
return receipt.reguested, or by any other
method which establishes the date of
receipt by the complainant, or his or her
authorized representative.

(2) When there hos been a hearing on
the complaint, the decision letter shall
transmit & copy of the findings, analysis
and recommended decision of the
complaints examiner under § 268,504(g)
of this subpart and a copy of the heiring
record. The decision shall adopt, reject,
or madify the recommended decision of
the complaints examiner under
§ 268.306(g). If the decision is to reject or
modify the recommended decision, the
decision letter shall set forth the specifi
reasons in delail for rejection or
modification.

(3) When there has been no hearing
under § 268.308 and no adjustment
under § 268.307, the decision letter shall
set forth the findings, analysis, and
decision of the Board of Governors or
the Administrative Governor under
paragraph (a) of this section, or of the
Staff Director For Management if he or
she has been delegated the authority 1o
make the decision under § 268.202{c).

(¢) The decision shall require any
remedial action authorized by law and
determined to be necessary or desirable
to resolve the issue of discrimination
and to promote the policy of equal
opportunity, whether or not there is a
finding of discrimination. When
discrimination is found, the decision
maker shalk

{1) Advise the complainant, or his or
her authorized representative, that any
request for attorney’s fees and/or costs
must be documented and submitted
within 20 calendar days of receipt:

{2) Require remedial action 1o be
laken in accordance with § 268.315;

{3) Review the matter giving rise to
the complaint to determine whether
disciplinary action against any alleged
discriminatory officials is appropriate;
and

(4) Record the basis for his or her
decision to take, or not to take,
disciplinary action, but this decision
shall not be recorded in the complaint
file.

{d) When the final decision provides
for an award of attorney's fees and/or
costs, the amount of those awards shall
be determined under § 268.315(c). In the
unusual situation in which the Board
determines not to award attomey's fees
andfor costs to a prevailing
complainant, the decision shall set forth
the specific reasons for denying the
award.

{e) The decision letter shall inform the
complainant that at his or her reques!
the decision may be reviewed by the
Equal Employment Opportunity
Commission under Subpart H, of his or
her vight to file a civil action in
accordance with § 268.316 of this
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subpart, and of the time limits
applicable thereto,

§268.312 Complaint file,

(a) The EEO Officer shallmaintain a
complaint file containing all documents
pertinent to the complaint, except as
provided in § 268.311(c)(4). The
complaint file shall include copies of:

(1) The notice of the EEO Counselor to
lhe complainant, or his or her authorized
representative, pursuant to § 268.301(a);

(2) The written report of the EEO
Counselor under § 268.301(a) to the EEO
Office on whatever precomplaint
counseling efforts were made with
regard to the complainant’s case;

(3) The complaint;

(4) The investigative file;

(5) If the complaint is withdrawn by
lhe complainant, a written statement of
lhe complainant, or his or her authorized
representative, to that effect;

(6) If adjustment of the complaint is
amived at under § 268.307, the written
record of the terms of the adjustment;

(7) If no adjustment of the complaint is
arrived at under § 268.307, a copy of the
letter under § 268.307(d) notifying the
complainant, or his or her authorized
representative, of the proposed
disposition of the complaint and of
complainant's right to a hearing;

(8} If the decision is made under
§268.307(e), a copy of the letter to the
complainant transmitting that decision;

(9) If a hearing was held, the record of
the hearing, together with the
tomplaints examiner's findings,
analysis, and recommended decision on
the merits of the complaint;

(10) The recommendations of the Staff
Director For Management or the EEO
Programs Officer, if any, to the Board of
Governors, the Administrative
Governor, or the Staff Director For
Management; and

(11) If the decision is made under
¥ 268,311, a copy of the letter
lrensmitting the decision,

(b} The complaint file shall contain no
document that has not been made

vailuble to the complainant, or his or
her authorized representative, including
i physician designated in writing by the
complainant,

1263.313  Joint processing and
tonsolidation of cumpiaints.

(4} Two or more complaints of
discrimination filed by employees or
irplicants for employment with the
Board consisting of substantially similar
dliegations of discrimination may, with
“rtlen permission of the complainants,
:-‘;;'l unsolidated by the EEO Programs

b) Two or more individual complaints

ol iscrimination from the same
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employee or applicant for employment
may, at the discretion of the EEO
Programs Officer, be joined for
processing after notifying the
complainant that the complaints will be
processed jointly.

§268.314 Freedom from reprisal or
interference.

(8) Freedom from reprisal.
Complainants, their authorized
representatives, and witnesses shall be
free from restraint, interference,
coercion, discrimination, or reprisal at
any stage in the presentation and
processing of a complaint, including the
counseling stage under § 268.301, or any
time theresfter.

(b) Review of allegations of reprisal.
A complainant, his or her authorized
representative, or & witness who alleges
restraint, interference, coercion,
discrimination, or reprisal for having
filed a complaint or for having
participated in the processing of a
complaint under this subpart, may, if an
employee or applicant for employment,
have the allegation reviewed as an
individual complaint of discrimination
subject to the provisions of this subpart.

(c) Consolidation of complaints.
When a complainant alleges that he or
she has been subjected to restraint,
interference, coercion, discrimination, or
reprisal in connection with the filing of a
prior complaint of discrimination and
that prior complaint from which the
allegation derives is in process at the
Board at the time the allegation is made.
the complainant may request the EEQ
Programs Officer lo consolidate the
allegation with the prior complaint. If
the prior complaint is at the hearing
stage of the complaint process under
§ 268.308, the complainant may request
the complaints examines to consolidate
the allegation with the complaint at the
hearing. The EEO Programs Qfficer or
the complaints examiner may grant the
request, Provided, that the request is
made within 30 calendar days of
occurrence of the act which forms the
basis of the allegation, or within 30
calendar days of its effective date, if a
personnel action. The EEO Programs
Officer or the complaints examiner may
also deny the request, at his or her
discretion, and require that the
allegation be processed in accordance
with § 268.314(b).

§268.315 Remedial actions.

(s} Remedial action involving an
applicant. (1) When it is determined that
an applicant for employment has been
diseriminated against, the Board shall
offer the applicant employment of the
type and grade denied him or her, unless
the record contains clear and convincing

evidence that the applicant would net
have been hired even absent
discrimination. The offer shall be made
in writing. The applicant shall have 15
calendar days from receipt of the offer
within which to accept or decline the
offer. Failure to notify the Board of his
or her decision within the 15-day period
will be considered a declination of the
offer, unless the applicant can show that
circumstances beyond his or her control
prevented the applicant from responding
within the time limit. If the offer is
accepted, appointment shall be
retroactive to the date the applicant
should have been hired, subject to the
limitation in paragraph (a)(3) of this
section, Back pay, computed in the
manner set forth in paragraph (d) of this
section, shall be awarded from the
beginning of the retroactive period,
subject to the same limitation, until the
date the individual actually enters on
duty. The applicant shall be deemed to
have performed services for the Board
during this period of retroactivity for all
purposes except for meeting service
requirements for completion of a
probationary or trial period that is
required. If the offer is declined, the
applicant shall be awarded a sum equal
to the back pay he or she would have
received, computed in the manner set
forth in paragraph (d) of this section,
from the date he or she would have been
appointed until the date the offer was
made subject to paragraph (a}(3) of this
section. The applicant shall be informed
in the offer of his or her right to this
award in the event he declines the offer.
(2) When it is determined that
discrimination existed at the time the
applicant was considered for
employment but that there is clear and
convincing evidence that the applicant
would not have been hired even absent
the discrimination, the Board shall
consider the applicant for any existing
vacancy of the type and grade for which
he or she was considered initially and
for which he or she is qualified before
consideration is given to other
candidates. If the applicant is not
selected, the Board shall record the
reasons for nonselection. If no vacancy
exists, the Board shall give the applicant
priority consideration for the next
viacancy for which he or she is qualified.
This priority shall take precedence over
all other Board employment priorities.
[(3) A period of retroactivity or a
period for which back pay is awarded
under this paragraph may not extend
from a date earlier than two years prior
to the date on which the complaint was
initially filed. If a finding of
discrimination was nol based on a
complaint. the period of retroactivity or
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period for which back pay is awarded
under this paragraph may not extend
earlier than two years prior to the date
the finding of discrimination was
recorded.

(b) Remedial action involving an
employee. When il is determined that a
Board employee has been discriminated
agains!, the Board shall take remedial
actions which may include, but need not
be limited to, one or more of the
following:

(1) Retroactive promotion, with back
pay computed in the manner set forth in
paragraph (d) of this section, unless the
record contains clear and convincing
evidence thal the employee would not
have been promoted or employed at &
higher grade, even absent
discrimination. The back pay liability
may not accrue from a date earlier than
two years prior to the date the
discrimination complaint was filed, but,
in any event shall not exceed the date
the employee would have been
promoted. If a finding of discrimination
was not based on a complaint, the back
pay liability may not accrue from a date
earlier than two years prior to the date
the finding of discrimination was
recorded, but, in any event, shall not
exceed the date he or she would have
been promoted:

{2) Consideration for promotion to a
position for which the employee is
qualified before consideration is given
to other candidates, if the record
contains clear and convincing evidence
that, although discrimination existed at
the time selection for promotion was
made, the employee would not have
been promoted even absent
discrimination. If the employee is not
selected, the Board shall record the
reasons for nonselection. This priority
consideration shall take precedence
over all other Board employment
priorities;

(3) Cancellation of an unwarranted
personnel action and restoration of the
employee;

(4) Expunction from the Board's
records of any reference to or any
record of an unwarranted disciplinary
action;

(5) Full opportunity to participate in
the employee benefit denied him or her
(e.g., training, preferential work
assignments, overtime scheduling).

(¢) Attorney’s fees or costs— (1)
Awards of attorney's fees or costs. The
Board may award the complainant
reasonable attorney's fees and/or costs
incurred in the processing of complaints
of discrimination or retaliation under
this subpart. In a decision made under
§§ 268.307, 268.310, 268.311, 268.314, or
under Subpart D of this regulation, or in
connection with any review by the

Equal Employment Opportunity
Commission pursuant to Subpart H, the
Board may award reasonable attorney’s
fees or costs incurred in the processing
of the matter.

(i) A finding of discrimination shall
raise a presumption of entitlement to an
award of attorney’s fees.

(i) Attorney's {ees may be allowed
only for the services of members of the
Bar and law clerks, paralegals, or law
students under supervision of members
of the Bar, except that no award is
allowable for the services of any
employee of the Federal Governmenl.

(iii) Attorney's fees shall be paid only
for services performed after the filing of
the complaint under § 268.302 and after
the complainant has notified the Board
that he or she is represented by an
attorney, except that fees are allowable
for a reasonable period of time prior to
the notification of representation for any
services performed in reaching a
determination to represent the
complainant. Written submissions to the
Board which are signed by the attorney
shall be deemed to constitute notice of
representa\ion.

(2) Amount of award. When it is
determined to award attorney’s fees
and/or costs, the complainant’s attorney
shall submit a verified statement of
costs and attorney's fees, as
appropriate, to the Board within 20
calendar days of receipt of the decision.
A statement of attorney's fees shall be
accompanied by an affidavit executed
by the attorney of record itemizing the
attorney's charges for legal services, and
both the verified statement and the
accompanying affidavit shall be made a
part of the complaint file. The amount of
attorney's fees and/or costs to be
awarded the complainant shall be
determined by agreement between the
complainant, the complainant’s
representative, and a representative of
the Board. Such agreement shall
immediately be reduced to writing. If the
complainant, the complainant's
representative, and the Board's
representative cannot reach an
agreement on the amount of attorney's
fees and costs within 20 calendar days
of receipt of the verified statement and
accompanying affidavit, the amount of
attorney's fees and/or costs to be
awarded shall be decided under
§ 268.311 within 30 calendar days of
receipt of the statement and affidavit.
Such decision shall include the specific
reasons for determining the amount of
the award.

{i) The amount of the attorney's fees
and costs awarded shall be determined
in accordance with the following
standards: The time and labor required;
the novelty and difficulty of the

queslions presented by the complaint;
the skill requisite to perform the lega!
services properly: the preclusion of other
employment by the atlorney due to
acceptance of the case; the customary
fee; whether the fee is fixed or
contingent; time limitations imposed by
the client or the circumstances; the
amount involved and the results
obtained; the experience, reputation,
and ability of the attorney; the
undesirability of the case; the nature
and length of the professional
relationship between the complainant
and the attorney; and awards in similar
cases.

(ii) The costs which may be awarded
include:

(A) Fees of the reporter for all or any
of the stenographic transcript
necessarily obtained for use in the case
unless provided by the Board;

(B) Fees and disbursements for
printing and witnesses excep! to the
extent already paid for by the Board;

(C) Fees for exemplification and
copies of papers necessarily obtained
for use in the case except 1o the extent
already paid for by the Board; and

(D) Any other costs determined to be
reasonable by the Board of Governors or
the Administrative Governor under
§ 268.311, or the Staff Director For
Management if he or she is authorized fo
make the decision under § 268.202(c).
Witness fees shall be awarded in
accordance with the provisions of 26
U.S.C. 1821. However, no award may be
made for a Board or Federal governmen!
employee who is in a duty status when
made available as a witness.

(d) Computation of back pay. (1) The
Board will compute for the period
covered by the corrective action the pay.
allowances, and differentials the
complainant would have received if
discrimination had not occurred.

(2) No complainant shall be granted
more pay. allowances, or differentials
under this paragraph than he or she
would have received if discrimination
had not occurred.

(3) Except as provided in paragraph
(d)(4) of this section, in computing back
pay under this paragraph. the Board
shall not include:

(i) Any period during which the
complainant was not ready, willing, and
able to perform hir or her duties because
of an incapacitating illness or injury: or

(ii) Any period during which the
complainant was unavailable for the
performance of his or her duties for
reasons other than those related to, or
caused by, the discriminatory actions
against the complainant.

{4) In computing the amount of back
pay under this paragraph, the Board
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shall grant, upon written request of a
complainant, any sick or annual leave
available to the complainant for a
period of incapacitation if the
complainant can establish that the
period of the incapacitation was the
result of illness or injury,

(5) In computing the amount of back
pay under this paragraph, the Board
shall deduct:

{i) Any amounts earned by a
complainant from other employment
during the period covered by the
corrective action. The Board will include
as other employment only employment
engaged in by the complainant to take
the place of employment from which the
complainant had been separated from or
did not receive because of
discrimination against the complainant;
and

(ii) Any erronecus payments received
from the Board or other Federal
government agencies as a result of the
discriminatory actions against
complainant, which, in the case of
erroneous payments received from the
Board's or other Federal government
retirement systems, shall be returned to
the appropriate system.

§268.316  Right to file a civil action.

{a) Except as provided in paragraph
(c) of this section, a complainant is
authorized to file a civil action against
the Board in an appropriate United
States District Court:

(1) Within 30 calendar days of receipl
of notice of final action on the complaint
under §§ 268.305(b). 268.307(b). 268.310
(b) and (¢}, and 268.311;

(2) After 180 calendar days from a
date of filing a complaint with the Board
if there has been no decision;

{3) Within 30 calendar days following
receipt of notice of the final findings of
the Equal Employment Opportunity
Commission on a request to review the
final action by the Board pursuant to
Subpart H of this regulaticn; or

(4) After 180 calendar days from the
date of filing of a request for review of a
final decision of the Board by the Equal
Employment Opportunity Commission if
there has been no findings by the Equal
Employment Opportunity Commission
pursuant to Subpart H of this regulation.

(b) For the purposes of this part, the
decision of the Board shall be final only
when the Board makes a determination
on all of the issues in the complaint,
including whether or not to award
::lmrnf'y's fees and/or costs. If a
delermination to award attorney's fees
and/or costs is made, the decision is not
final until the procedures are followed
for determining the amount of the award

as set forth in § 268.315(c) of this
ﬁllnp;ln.

(c) A complainant who filed a
complaint of discrimination because of
age or because of denial of equal pay
shall file civil actions within the time
limits set forth in § 268.505 of Subpart E
of this regulation for complaints of age
discrimination and in § 268.904 of
Subpart [ of this regulation for
complaints of denial of equal pay.

§268.317 Notice of right.

The Board shall notify a complainant
in writing of his or her right to file civil
action, and of the 30-day time limit to
file civil suit specified in § 268.316, or of
the 6 year time limit to file civil action
specified in § 268.505 in the case of
discrimination because of age and in
§ 268.904 in the case of denial of equal
pay, inany final action on a complaint
under this subpart.

§268.318 Effect on administrative
procedure.

The filing of a civil action does not
terminate Board processing of a
complaint or Equal Employment
Opportunity Commission review of any
Board action under this subpart.

Subpart D—Class Complaints of
Discrimination

§268.401 Definitions.

{a) A “class” is a group of Board
employees or applicants for
employment, on whose behalf it is
alleged that they have been, are being,
or may be adversely affected, by a
Board personnel management policy of
practice which the Board has authority
to rescind or modify, and which
discriminates against the group on the
basis of their common race, color,
religion, sex, national origin, age, or
mental or physical handicap.

(b) A “c':ass complaint"” {s a written
complaint of discrimination filed on
behalf of a class by the agent of the
class alleging that:

(1) The class is 8o numergus that a

«onsolidated complaint of the members

of the class is impractical;-

{2) There are questions of facl
common to the class;

(3) The claims of the agent of the class
are typical of the claims of the class;
and

{4) The agent of the class, or his or her
authorized representative, if any, will
fairly and adequately protect the
interests of the class.

(c) An "agent of the class" is a class
member who acts for the class during
the processing of the class complaint.

§268.402 Precomplaint processing.

(a) An employee or applicant for
employment who wishes 1o be an agent
and who believes he or she has been

discriminated against shall consult with
an EEO Counselor within 80 calendar
days of the matter giving rise to the
allegation of individual discrimination
or within 90 calendar days of its
effective date if a personnel action.

{b) The EEO Counselor shall:

(1) Advise the aggrieved person of the
discrimination complaint procedures, of
his or her right to representation,
including legal counsel, throughout the
precomplaint and complaint process,
and of the right to anonymity only
during the precomplaint process;

(2) Make whatever inquiry he or she
believes is necessary;

(3) Make an attempt at informal
resolution through discussion with
appropriate officials;

{4) Counsel the aggrieved person
concerning the issues involved:

(5) Inform the EEO Officer and other
appropriate officials when he or she
believes corrective aclion is necessary;

(6) Keep a record of all counseling
activities; and

(7) Summarize actions and advice in
writing both to the EEO Officer and the
aggrieved person concerning the issues
arising from the personnel management
policy or practice in question.

(¢) The EEO Counselor shall conduct
a final interview and terminate
counseling with the aggrieved person
not later than 30 calendar days after the
date on which the allegation of
discrimination was called to the
attention of the EEO Counselor. During
the final interview, the EEO Counselor
shall inform the aggrieved person in
writing that counseling is terminated,
that he or she has the right to file a class
complaint of discrimination with
appropriate officials of the Board, of the
time limits for filing a class complaint, of
his or her right to representation,
including legal counsel, and of his or her
duty to assure that the Board is
immediately informed if legal
representation is obtained.

(d) The EEO Counselor shall not
attempt in any way to restrain the
aggrieved person from filing a complaint
or to encourage the person to file a
complaint.

(e) The EEO Counselor shall not
reveal the identity of an aggrieved
person during the period of consultation,
except when authorized to do so in
writing by the aggrieved person.

(f) All Board employees and officers
shall fully cooperate with EEO
Counselors in the performance of their
duties under this section. EEQ
Counselors shall have routine access to
personne! records of the Board without
unwarranted invasion of privacy.
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[g) Corrective action taken as a result
of counseling shall be consistent with
law and the Board's regulations, rules,
and instructions.

§268.403 Filing and presentation of a
class complaint.

(a) The complaint mus! be submitted
in writing by the agent, or his or her
authorized representative, and be signed
by the agent.

(b) The complaint shall set forth
specifically and in detail:

(1) A description of the Board
personnel management policy or
practice giving rise to the complaint; and

(2) A description of the resultant
personnel action or matter adversely
affecting the agent.

(c) The complaint must be filed not
later than 15 calendar days after the
agent's receip! of the notice of final
interview with an EEO Counselor
pursuant to § 268.402(c).

{d) The complaint must be filed with
either the Administrative Governor, the
Staff Director For Management, the EEO
Programs Officer, the EEO Officer, the
Federal Women's Program Manager, the
Hispanic Program Coordinator, or the
Handicapped Program Coordinator.

() A complaint shall be deemed filed
on the date it is postmarked, or, in the
absence of a postmark, on the date it is
received by an official with whom
complaints may be filed.

(f) At all stages, including counseling,
in the preparation and presentation of a
complaint or claim, and review by the
Equal Employment Opportunity
Commission of a Board decision on a
complaint or claim under subpart H, the
agent or claimant shall have the right to
be accompanied, represented, and
advised by a representative of his or her
own choosing, including legal counsel,
provided the choice of a representative
does not involve a conflict of interest or
conflict of position. The representative
shall be designated in writing and the
designation made a part of the class
complaint file,

() If the agent is a Board employee in
an active duty status, he or she shall
have a reasonable amount of official
time to prepare and present the
complaint. Board employees, including
altorneys, who are representing
employees of the Board in
discrimination complaint cases must be
permitted to use a reasonable amount of
official time to carry out that
responsibility whenever it is consistent
with the faithful performance of their
duties.

§268.404 Acceplance, rejection or
cancellation.

{a) Within 10 calendar days of the
Board's receipt of a complaint, the EEO
Officer shall forward the complaint,
along with a copy of the EEO
Counselor's report and any other
information pertaining to timeliness or
other relevant circumstances related to
the complaint, the the Equal
Employment Opportunity Commission
with a request for designation of a
complaints examiner qualified to
conduct the proceeding.

(b) The complaints examiner may
recommend that the Board reject the
complaint, or a portion thereof. for any
of the following reasons:

(1) The complaint was not timely filed;

{2) The complaint consists of an
allegation identical to an allegation
contained in a previous complaint filed
on behalf of the same class which is
pending before the Board or which has
been resolved or decided by the Board;

(3) The complaint is not within the
purview of this subpart; :

(4) The agent failed to consult an EEO
Counselor in a timely manner;

(5) The complaint lacks specificity and
detail;

(6) The complaint was not submitted
in writing, or was not signed by the
agent; or

(7) The complaint does not meet all of
the prerequisites set forth in § 268.401(b)
of this subpart.

() If an allegation is not included in
the EEO Counselor’s report, the
complaints examiner shall afford the
agent 15 calendar days to explain
whether the matter was discussed with
an EEO Counselor and if not, why he or
she did not discuss the allegation with
an EEO Counselor, If the explanation is
not satisfactory, the complaints
examiner may recommend that the
Board reject the allegation. If the
explanation is satisfactory, the
complaints examiner may refer the
allegation to the Board for further
counseling of the agent.

(d) If an allegation lacks specificity an
detail, the complaints examiner shall
afford the agent 15 calendar days to
provide specific and detailed
information. The complaints examiner
may recommend thal the Board reject
the complaint if the agent fails to
provide such information within the
specified time period. If the information
provided contains new allegations
outside the scope of the complaint, the
complaints examiner must advise the
agent how to proceed on an individual
or class basis concerning these
allegations.

{e] The complaints examiner may
recommend that the Board extend the

time limits for filing & complaint and for
consulting with an EEO Counselor when
the agent, or his or her authorized
representative, shows that he or she was
not notified of the prescribed time limits
and was not otherwise aware of them or
that he or she was prevented by
circumstances beyond his or her control
from acting within the time limits.

(f) When appropriate, the complaints
examiner may recommend to the Board
that a class be divided into subclasses
and that each subclass be treated as a
class, and the provisions of this section
then shall be construed and applied
accordingly.

(g) The complaints examiner may
recommend that the Board cancel a
complaint after it has been accepted
because of failure of the agent to
prosecute the complaint. This action
may be taken only after the complaints
examiner has provided the agent, orhis
or her authorized representative, a
written request, including notice of
proposed cancellation, that the agent
provide certain information or otherwise
proceed with the complaint, and the
agent has failed to satisfy this request
within 15 calendar days of his or her
receipt of the request.

(h) An agent, or his or her authorized
representative, must be informed by the
complaints examiner in a request under
paragraph (c) or (d) of this section that
his or her complaint may be rejected if
the information is not provided.

(i) The complaints examiner's
recommendation to the Board on
whether to acceplt, reject, or cancel a
complaint shall be transmitted in writing
to the Board and the agent, or his or her
authorized representative. The
complaints examiner's recommendation
to accept, reject, or cancel shall become
the Board's decision unless the EEO
Programs Officer rejects or modifies the
decision within 10 calendar days of its
receipt. The EEO Programs Officer shall
notify the agent, or his or her authorized
representative, and the complaints
examiner of this or her decision to
accepl, reject, or cancel a complaint.
The notice of a decision to reject or
cancel the class complaint shall inform
the agent of his or her right to proceed
with an individual complaint of
discrimination under Subpart C, that he
or she may request that the Board's
decision on the complaint be reviewed
by the Equal Employment Opportunity
Commission pursuant to subpart H, and
of his or her right to file a civil action
pursuant to § 268,415, and of the time
limits applicable thereto.
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§268.405 Notification and opting out.

(a) After acceptance of a class
complaint, the Board, within 15 calendar
days, shall use reasonable means, such
as delivery, mailing, distribution, or
posting, to notify all class members of
the existence of the class complaint.

(b) A notice shall contain: (1) The
name of the Board or organizational
segment(s) thereof involved, its location,
and the date of acceptance of the
complaint;

(2) A description of the issues
accepted as part of the class complaint;

(3) An explanation that class members
may remove themselves from the class
by notifying the EEO Programs Officer
within 30 calendar days after issuance
of the notice; and

(4) An explanation of the binding
nature of the final decision on or
resolution of the complaint.

§268.406 Avoidance of delay.

The complaint shall be processed
promptly after it has been accepted. To
this end, the parties shall proceed with
the complaint without undue delay so
that the complaint is processed within
180 calendar days after it was filed.

§ 268,407 Freedom from restraint,
interference, correction, and reprisal.

(a) Agents, claimants, their authorized
representatives, witnesses, the Staff
Director For Management, the EEQ
Programs Officer, the EEO Officer, EEO
Investigators, EEO Counselors, and
other Board officials having
responsibility for the processing of
discrimination complaints shall be free
from restraint, interference, coercion,
and reprisal at all stages in the
presentation and processing of a
complaint, including the counseling
slage under § 268.402 or any time
thereafter,

(b) A person identified in paragraph
(1) of this section, if a Board employee
or applicant for employment, may file a
complaint of restraint, interference,
coercion, or reprisal in connection with
the presentation and processing of 4
complaint of discrimination. The
complaint shall be filed and processed
in accordance with the provisions of
Subpart C of this regulation.

§268.408 Obtaining evidence concerning
the Complaint.

(a) General (1) Upon the acceptance
of a complaint, the EEO Programs
Officer shall designate a Board
representative. The Board
representative shall not be an alleged
discriminating official or any individual
designated under Subpart B of this
regulation.

(2) In representing the Board, the
Board representative shall consult with
officials, if any, named or identified as
responsible for the alleged
discrimination, and other officials or
employees of the Board as necessary. In
such consultations, the Board
representative shall be subject to the
provisions of the Board's regulations.
rules, and instructions concerning
privacy and access to individual
personnel records and reports. °

(b) Development of evidence. (1) The
complaints examiner shall notify the
agent, or his or her authorized
representative, and the Board
representative that a period of not more
than 680 calendar days will be allowed
for both parties to prepare their cases.
This time period may be extended by
the complaints examiner upon the
request of either party. Both parties are
entitled to reasonable development of
evidence on matters relevant to the
issues raised in the complaint. Evidence
may be developed through
interrogatories, depositions, and
requests for production of documents. It
shall be grounds for objection to
producing evidence that the information
sought by either party is irrelevant,
overburdensome, repetitious, or
privileged.

(2) In the event that mutual
cooperation fails, either party may
request the complaints examiner to rule
oh a request to develop evidence, When
the complaints examiner renders his or
her report of findings and
recommendations on the merits of the
complaint, a party's failure to comply
with the complaints examiner’s ruling on
an evidentiary request may be taken
into account.

{3) During the time period for
development of evidence, the
complaints examiner may, al his or her
discretion, direct that an investigation of
facts relevant to the complaint, or any
portion thereof, be conducted by an
investigator trained and/or certified by
the Equal Employment Opportunity
Commission.

(4) Both parties shall furnish the
complaints examiner all materials that
they wish the complaints examiner to
examine and such other material as the
complaints examiner may request.

§ 268.409 Opportunities for resolution of
the complaint.

{a) The complaints examiner shall
furnish the agent, or his or her
authorized representative, and the
Board representative with a copy of all
materials obtained concerning the
complaint and provide an opportunity
for the agent, or his or her authorized
representative, to discuss these

materials with the Board representative
and attempt resolution of the complaint.

[b) At any time after acceptance of a
complaint, the complaint may be
resolved by agreement of the Board and
the agent to terms offered by either
party. .

(c) If resolution of the complaint is
arrived al, the terms of the resolution
shall be reduced to writing, and signed
by the agent and the Staff Director For
Management. A resolution may include
a finding on ther issue of discrimination,
and award of attorney's fees and/or
costs, and must include any corrective
action agreed upon. Corrective action in
the resolution must be consistent with
law and the Board's regulations, rules,
and instructions. A copy of the
resolution shall be provided to the
agent.

(d) Notice of the resolution shall be
given to all class members in the same
manner as notification of the acceptance
of the class complaint and shall state
the terms of corrective action, if any, to
be granted by the Board. A resolution
shall bind all members of the class.

(e) If the Board does not carry out, or
rescinds, any action specified by the
terms of the resolution for any reason
not attributable to acts or conduct of the
agent, his or her authorized
representative, or class members, the
Board upon the agent's writlen request
shall reinstate the complaint for further
processing from the point processing
ceased under the terms of the resolution.
Failure of the Board to reinstate the
complaint may be reviewed by the
Equal Employment Opportunity
Commission pursuant to Subpart H of
this regulation.

§268.410 Hearing.

On the expiration of the period
allowed for preparation of the case, the
complaints examiner shall set a date for
a hearing. The hearing shall be
conducted in accordance with § 268.308
of Subpart C of this regulation.

§ 268.411 Report of findings and
recommendations.

{a) The complaints examiner shall
transmit to the EEO Programs Officer:

(1) The record of the hearing;

(2) The complaints examiner's
findings and snalysis with regard to the
complaint; and

(3) The complaints examiner's report
of findings and recommended decision
on the complaint, including corrective
action pertaining to systemic relief for
the class and any individual corrective
action, where appropriate, with regard
to the personnel action or matter which
gave rise to the complaint.
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(b) The complaints examiner shall
notify the agent, or his or her suthorized
representative, of the date on which the
report of findings and recommendations
was forwarded to the EEO Programs
Officer.

5§268.412 Board decision.

(#){1) The EEO Programs Officer shall
notify the Board of Governors when the
complaint is ripe for decision under this
seclion. At the request of any member of
the Board of Governors made within 7
calendar days of such notice, the Board
of Governors shall make the decision on
the complaint. If no such request is
made, the Administrative Governor, or
the Staff Director For Management if he
or she is delegated the authority to do so
under § 268.202(c), shall make the
decision on the complaint.

(2) Within 30 calendar days of receipt
of the report of findings and
recommendations issued under § 268.411
of this subpart, the Board of Goverriors,
the Administrative Governor, or the
Staff Director For Management if he or
she is authorized to make the decision
under § 268.202(c), shall issue a decision
to accept, reject, or modify the findings
and recommendations of the complaints
examiner.

(3) The decision of the Board of
Governors, the Administrative
Governor, or the Staff Director For
Management if he or she is delegated
the authority to make the decision under
§ 268.202(c}, shall be in writing and shall
be transmitted to the agent, or his or her
authorized representative, along with a
copy of the record of the hearing and a
copy of the findings and
recommendations of the complaints
examiner.

{4) When the decision of the Board of
Governors, the Administrative
Governor, or the Staff Director For
Management if he or she is delegated
the authority to make the decision under
§ 268.202(c), is to reject or modify the
findings and recommendations of the
complaints examiner, the decision shall
contain the specific reasons in detail for
the action,

(b) If the Board of Governors, the
Administrative Governor, or the Staff
Director For Management if he or she is
authorized to make the decision under
§ 268.202(c), has not issued a decision
within 30 calendar days of receipt by the
Board of the complainis examiner's
report of findings and recommendations.
those findings and recommendations
shall become the final Board decision.
The Board shall transmil the final Board
decision and the record of the hearing to
the agent, or his or her authorized
representative, within 5 calendar days
of the expiration of the 30-day period.

(c) The decision of the Board of
Governors, the Administrative
Governor, or the Staff Director For
Management if he or she is authorized to
make the decision under § 268.202(c) of
Subpart C of this regulation, shall
require any remedial action authorized
by law and determined to be necessary
or desirable to resolve the issue of
discrimination and to promote the palicy
of equal opportunity, whether or not
there is a finding of discrimination.
When discrimination is found, the Board
shall:

(1) Advise the agent, or his or her
authorized representative, that'any
request for attorney's fees and/or costs
must be documented and submitted
within 20 calendar days of receipt of the
decision;

(2) Review the matter giving rise to
the complaint to determine whether
disciplinary action against alleged
discriminatory officials is appropriate;
and

(2) Record the basis for its decision to
take or not to take disciplinary action,
but this decision shall not be recorded in
the complaint file.

(d) When the final decision provides
for the award of attorney’s fees and/or
costs, the amount of these awards shall
be determined under § 268.315(c) of
Subpart C of this Regulation. When it is
determined not to award attorney’s fees
and/or costs, the decision shall set forth
the specific reasons for denying the
award.

(e) The decision shall inform the
agenl, or his or her authorized
representative, that on request of the
agent the decision under this section
may be reviewed by the Equal
Employment Opportunity Commission
pursuant to Subpart H of this
Regulation, of his or her right to file a
civil action in accordance with § 268.415
of this subpart, and of the time limits
applicable thereto,

(1) A final decision on a class
complaint shall be binding on all

.members of the class and Board.,

§268.413 Notification to class members of
decision,

Class members shall be notified by
the Board, through the same media
employed to give notice of the existence
of the class complaint, of the Board
decision and corrective action, if any.
The notice, where appropriate, shall
include information concerning the
rights of class members to seek
individual relief, and of the procedures
to be followed. Notice shall be given by
the Board within 10 calendar days of the
transmittal of its decision to the agent.

§ 268.414 Corrective action.

(a) When discrimination is found, the
Board shall eliminate or modify the
personnel policy or practice out of
which the complaint arose, and provide
individual corrective action, including
an award of attorney’s fees and/or costs
to the agenl, in accordance with
§ 268.315 of Subpart C of this
Regulation. Corrective action in all
cases must be consistent with law and
Board regulations, rules, and
instructions.

(b) When discrimination is found and
a class member believes that but for that
discrimination, he or she would have
received employment or an employment
benefit, the class member may file a
written claim with the EEO Programs
Officer within 30 calendar days of
notification by the Board of its decision

(c) The claim must include a specific.
detailed showing that the claimant is a
class member who was affected by a
personnel action or matter resulting
from the discriminatory policy or
practice within not more than 135
calendar days preceding the filing of the
class complaint.

(d) The EEO Programs Officer shall
attempt to resolve the claim for relief
within 60 calendar days after the date
the claim was postmarked, or in the
absence of a postmark, within 60
calendar days after the date it was
received by the EEO Programs Officer,
with whom claims may be filed. If the
EEO Programs Officer and claimant do
not agree that the claimant is a member
of the class or upon the relief to which
the claimant is entitled, the EEO
Programs Officer shall refer the claim,
with recommendations concerning it. to
the complaints examiner.

(e) The complaints examiner shall
notify the claimant of his or her right to
a hearing on the claim and shall allow
the parties to the claim an opportunity
to submit evidence and representations
concerning the claim. If a hearing is
requested, it shall be conducted in
accordance with § 268.308 of Subpart C
of this Regulation. If no hearing is
requested, the complaints examiner, in
his or her discretion, may hold a hearing
to obtain necessary evidence concerning
the claim.

(f) The complaints examiner shall
issue a report of findings and
recommendations on the claim which
shall be treated the same as a report of
findings and recommendations under
§§ 268.411 and 268.412.

(g) If the complaints examiner
determines that the claimant is not a
member of the class or that the claim
was nol timely filed, the complaints
examiner shall recommend rejection of
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the claim and give notice of his or her
action to the Board, the claimant and the
claimant’s authorized representalive.
Such notice shall include advice that the
claimant may reques! review of the
claim by the Equal Employment
Opportunity Commission pursuant to
subpart H and of claimant’s right to file
a civil action in accordance with the
provisions of § 268.415.

§268.415 Right to file a civil action for
judicial review.

(a) Except as provided in paragraph
(c) of this section, an agent who has
filed a compliant or a claimant who has
filed a claim for relief based on race,
color, religion, sex, national origin, or
physical or mental handicap, is
authorized to file a civil action against
the Board in an appropriate United
States district court:

(1) Within 30 calendar days of his or
her receipt of notice of final action taken
by the Board;

(2) After 180 calendar days from the
date he or she filed a complaint or claim
with the Board if there has been no final
decision on the complaint or claim.

(3) Within 30 calendar days following
receipt of notice of the final findings of
the Equal Employment Opportunity
Commission on a request to review the
final decision of the Board pursuant to
Subpart H of this regulation; or

(4) After 180 calendars days from the
date of filing of a request for review of a
final decision of the Board by the Equal
Employment Opportunity Commission if
there has been no finding by the Equal
Employment Opportunity Commission
pursuant to Subpart H of this regulation.

(b) For the purposes of this Part, the
decision of the Board shall be final only
when the Board makes a determination
on all issues in the complaint, including
whether or not to award attorney's fees
and/or costs. If a determination to
award attorney’s fees and/or costs is
made, the decision will not be final until
the procedure is followed for
determining the amount of the award as
set forth in § 268.315(c) of Subpart C.

(c) An agent who filed a class
complaint of discrimination because of
age shall file a civil suit within the time
limits set forth in § 268.505 of Subpart E
of this regulation. An'agent who filed a
class complaint of denial of equal pay
shall file a civil suit within the time
limits set forth in § 268.904 of Subpart 1
of this regulation.

§268.416 Notice of right.

When the agent alleges that the Board
discriminated against a class on the
basis of race, color, religion, sex,
national origin, age, or physical or
mental handicap, or a claimant files for

relief, the Board shall notify the agent or
claimant in writing of his or her right to
file a civil action following any final
action on a complaint or ¢laim under
this subpart.

§ 268.417 Effect on administrative
processing.

The filing of a civil action by an agent
or claimant does not terminate Board
processing of a complaint or claim or
Equal Employment Opportunity
Commission review of any Board action
under this subpart.

Subpart E—Nondiscrimination on
Account of Age

§268.501 Policy statement.

(a) The Board shall not:

{1) Fail or refuse to hire or discharge
any individual or otherwise discriminate
against any individual with respect to
his or her compensation, terms,
conditions, or privileges or employment,
because of such individual's age, except
as permitted by § 268.504;

(2) Limit, segregate, or classify Board
employees or applicants for employment
in any way which would deprive or tend
to deprive any individual of employment
opportunities or otherwise adversely
affect his or her slatus as an employee
or applicant because of such
individual's age, except as permifted by
§ 268.504; or

(3) Reduce the wage rate of any
employee in order to comply with this
policy.

(b) The Board shall not discriminate
against any employee or applicant for
employment because such employee or
applicant has opposed any practice
forbidden under this subpart or because
such employee or applicant has made a
charge, testified, assisted, or
participated in any manner in any
investigation, proceeding, or litigation
under this subpart.

(c) The Board shall not print or
publish, or cause to be printed or
published, any notice or advertisement
relating to employment by the Board
indicating any preference, limitation,
specification, or discrimination, based
on age, excep! as permitted by § 268.504.

§268.502 Processing of complaints.

All individual and class complaints of
discrimination on the basis of age shall
be filed and processed pursuant to
Subparts C and D, respectively, except
that civil actions shall be filed pursuant
1o § 268.505 of this subpart and except
that § 268.315(c) providing for award of
attorney's fees and/or costs shall not
apply to complaints of discrimination
under this subpart. A complaint may
also be filed by an organization for a
complainant with his or her consent.

§268.503 Coverage.

A person filing a complaint of
discrimination on the basis of age must
have been at least 40 years of age alt the
time the alleged discrimination
occurred.

§268.504 Exceptions.

The Board may adopt such reasonable
exemptions to the provisions of this
subpart as have been established by the
Equal Employment Opportunity
Commission pursuant to 29 CFR
1613.501(c).

§ 268.505 Right to file civil action for
judicial review.

A complainant, agenl, or claimant,
under this subpart is authorized to file a
civil action against the Board in an
appropriate United States District Court
within six years of the matter causing
the complainant, agent, or claimant to
believe he or she has been discriminated
against because of age.

§268.506 Effect on administrative
procedure.

The filing of a civil action by an
employee does not terminate Board
processing of a complaint under this
subpart or Equal Employment
Opportunity Commission review of any
such complaint pursuant to Subpart 1.

Subpart F—Prohibition Against
Discrimination in Employment
Because of a Physical or Mental
Handicap

§ 268.601 Definitions.

(a) “Handicapped person" is defined
for the purposes of this subparl as one
who has:

(1) A physical or mental impairment
which substantially limits one or more
of such person’s major life activities;

{2) Has a record of such an
impairment; or

(3) Is regarded as having such an
impairment.

(b) "Physical or mental impairment™
means:

(1) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular
reproductive; digestive; genito-urinary;
hemic and lymphatic; skin; and
endocrine; or

(2) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities,
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(¢) "Major life activities" means
functions, such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(d) “Has a record of such an
impairment” means has a history of, or
has been classified [or misclassified) as
having a mental or physical impairment
that substantially limits one or more
major life activities.

(e) “Is regarded as having such an
impairment” means:

(1) Has a physical or mental
impairment that does not substantiaily
limit major life activities but is treated
by an employer as constituting such a
limitation;

(2) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitude of an employer toward such
impairment; or

(3) Has none of the impairments
defined in paragraph (b) of this section
but is treated by an employer as having
such an impairment.

{f) "Qualified handicapped person” is
defined for the purposes of this subpart
to mean, with respect to employment, a
handicapped person who, with or
withou! reasonable accommodation, can
perform the essential functions of the
position in question without
endangering the health and safety of the
handicapped person or others, and who,
depending upon the type of appointing
authority being used:

(1) Meels the experience and/or
education requirements (which may
include passing a written test) of the
position in question; or

(2) Meets the criteria for appointment
under one of the special appointing
authorities for handicapped persons.

{g) "“Facility" is defined for the
purposes of this subpart to mean all or
any portion of buildings. structures,
equipment, roads, walks, parking lots,
rolling stock or other conveyances, or
other real or personal property.

§ 268,602 General policy.

The Board gives full consideration to
hiring. placement, and advancement of
qualified physically or mentally
handicapped persons. The Board shall
be a model employer of handicapped
individuals. The Board shall not
discriminate against qualified physically
or mentally handicapped persons.

§268.603 Reasonable accommodation.
(a) The Board shall make reasonable
u#ccommodation to the known physical
or mental limitations of a qualified
handicapped employee or applicant for
employment unless it can demonstrate
that the accommodation would impose

an undue hardship on the operation of
its programs.

(b) Reasonable accommodation may
include, but shall not be limited to:

{1) Making facilities readily accessible
to and usable by handicapped persons:

{2) Job restructuring, part-time or
modified work schedules, acquisition or
modification of equipment or devices,
appropriate adjustment or modification
of examinations, the provision of
readers and Interpreters, and other
similar actions; and

(3) Reassignment to another job
position, if practicable.

{c) In determining pursuant to
paragraph (a) of this section whether an
accommodation would impose an undue
hardship on the operations of the Board,
factors to be considered include:

(1) The overall size of the Board's
program with respect tg the number of
employees, number and type of
facilities, and size of budget;

{2) The type of Board operation
including the compaosition and structure
of the Board's work force; and .

(3) The nature and the cost of the
accommodation.

§268.604 Employment criteria.

(2) The Board shall not make use of
any employment test or other selection
criterion that screens out or tends to
screen out qualified handicapped
persons or any class of handicapped
persons unless:

(1) The test score or other selection
criterion, as used by the Board, is job-
related for the position in question; and

(2) There are not availahle alternative
job-related tests or criteria that do not
screen oul or tend to screen out as many
handicapped persons.

(b) The Board shall select and
adminisler tests concerning employment
50 as to insure that, when administered
to an employee or applicant for
employment who has a handicap that
impairs sensory. manual, or speaking
skills, the test results accurately reflect
the employee's or applicant's ability to
perform the position or type of position
in question, rather than reflecting the
employee's or applicant's impaired
sensory, manual, or speaking skills
(except where those skills are the
factors that the test purports to
measure).

§266.605 Preemployment inquiries.

{a) Except as provided in paragraphs
(b) and (c) of this section, the Board
shall not conduct any preemployment
medical examination and shall not make
preemployment inquiry of an applicant
for employment as to whether the
applicant is a handicapped person or as
to the nature or severity of a handicap.

The Board may, however, make
preemployment inquiry into an
applicant’s ability to meet the medical
qualification requirements, with or
without reasonable accommodation, of
the position in question (i.e., the
minimum abilities necessary for safe
and efficient performance of the duties
of the position in question).

(b) Nothing in this section shall
prohibit the Board from conditioning an
offer of employment on the results of &
medical examination conducted
coincident to the employee's entrance
on duty, provided, that:

(1) All entering employees are
subjected to such an examination
regardless of handicap or when the
preemployment medical questionnaire
used for positions which do nat
routinely require medical examination
indicates & condition for which further
examination is required because of the
job-related nature of the condition; and

(2) The results of such an examination
are used only in accordance with the
requirements of this subpart.

{c) To enable and evaluate affirmative
action to hire, place., or advance
handicapped individuals, the Board may
invite employees and applicants for
employment to indicate whether and to
what extent they are handicapped,
provided that:

(1) Any wrilten questionnaire used for
this purpose, and any employee
requesting such information, shall state
clearly that the information requested is
intended for use solely in conjunction
with affirmative action; and

(2) Any such written questionnaire or
employee requesting such information
shall state clearly that the information is
being requested on a voluntary basis,
that refusal to provide it will not subjec!
the employee or applicant for
employment to any adverse treatment,
and that it will be used only in
accordance with this subpart.

{d) Information obtained in
accordance with this section as (o the
medical condition or history of the
employee or applicant for employment
shall be kept confidential except that:

(1) Managers. selecting officials, and
others involved in the selection process
or responsible for affirmative action
may be informed that the employee or
applicant for employment is a
handicapped individual eligible for
affirmative action;

(2) Supervisors and managers may be
informed regarding necessary
accommodations;

(3) First aid and safety personnel may
be informed, where appropriate, if the
condition might require emergency
treatment;
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(4) Government officials investigating
compliance with laws, regulations, and
instructions relevant to equal
opportunity and affirmative action for
handicapped individuals shall be
provided information upon request; and

(5) Statistics generated from
information obtained may be used to
manage, evaluate, and report on equal
opportunity and affirmative action
programs.

£268.606 Physical access to buiidings.
The Board shall not discriminate

against qualified handicapped

employees or applicants for employment

due to the inaccessibility of its facilities.

$268.607 Processing complaints.

All individual complaints of
discrimination on the basis of handicap
shall be processed under Subpart C. All
class complaints of discrimination on
the basis of handicap shall be processed
under Subpart D.

Subpart G—Prohibition Against
Discrimination in Board Programs and
Activities Because of a Physical or
Mental Handicap

§268.701 Purpose and application.

(a) Purpose. The purpose of this
subpart is ta prohibit discrimination on
lhe basis of handicap in programs or
activities conducted by the Board.

(b) Application. This subpart applies
‘0 all programs and activities conducted
by the Board. Such programs and
activities include;

(1} Holding open meetings of the
Board or other meetings or public
hearings at the Board's office in
Washington, D.Cy; .

(2) Responding to inquiries, filing
complaints, or applying for employment
il the Board's office:

_ (3) Making available the Board's
tbrary facilities; and

4] Any other lawful interaction with
the Board or its staff in any official
matter with people who are not
employees of the Board.

This subpart does not apply to Federal
Reserve banks or to financial
mslitutions or other companies
fupervised or regulated by the Board.

§268.702 Definitions.

[a) "Auxiliary aids" means services or
devices that enable persons with
‘Mpaired sensory, manual, or speaking
skills to have an equal opportunity 1o
barticipate in, and enjoy the benefits of,
Programs or activities conducted by the
Board. For example, auxiliary aids
“seful for persons with impaired vision
nelude readers, Brailled materials,
“udio recordings, telecommunication

devices and other similar services and
devices. Auxiliary aids useful for
persons with impaired hearing include
telephone handset amplifiers,
telephones compatible with hearing
aids, telecommunication devices for
deaf persons (TDD's), interpreters, note
takers, written materials, and other
similar services and devices.

(b) "Complete complaint” means a
written statement that contains the
complainant's name and address and
describes the Board's alleged
discriminatory actions in sufficient
detail to inform the Board of the nature
and date of the alleged violation. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf: Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

(c]) “Facility" means all or any portion
of buildings, structures; equipment,
roads, walks, parking lots, rolling stock
or other conveyances, or other real or
personal property.

(d) “Handicapped person’ means any
person who has:

(1) A physical or mental impairment
which substantially limits one or more
of such person’s major life activities;

{2) Has a record of such an
impairment; or

(3) Is regarded as having such an
impairment.

(e) "Physical or mental impairment”
means:

(1) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological: musculoskeletal: special
sense organs; respiratory, including
speech argans; cardiovascular;
reproductive; digestive: genilo-urinary;
hemic and lymphatic: skin: and
endocrine; or

(2) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental iliness, and specific learning
disabilities.

The term “physical or mental
impairment" includes; but is not limited
to, such diseases and conditions as
orthopedic, visual, speech, and hearing
impairments, cerebral palsy. epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and drug
addiction and alcoholism.

(f) “Major life activities" means
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing. speaking, breathing.
learning, and working.

(g) "Has a record of such an
impairment” means has a history of, or

has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities:

(h) “Is regarded as having an
impairment” means:

(1) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the Board as constituting such a
limitation;

(2) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(3) Has none of the impairments
defined in paragraph (h)(1) of this
section but is treated by the Board as
having such an impairment.

(i) “Qualified handicapped person”
means:

(1) With respect to a Board program or
activity under which a person is
required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the
essential eligibility requirements and
who can’'achieve the purpose of the
program or activity without
modifications in the program or activity
that the Board can determine on the
basis of a written record would result in
a fundamental alteration in its nature: or

(2) With respect to any other program
or activity, a handicapped person who
meets the essential eligibility
requirements for participation in, or
receip! of benefits from, that program or
aclivity.

§ 268.703 Self evaluation.

(a) The Board shall, within one year of
the effective date of this section,
evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the requirements
of this subpart, and, to the extent
modifications of any such policies and
practices are required, the Board shall
proceed to make the necessary
modifications.

(b) The Board shall provide an
opportunity lo interested persons,
including handicapped persons or
organizalions representing handicapped
persons, to participate in the self-
evaluation process by submitting
comments (both oral and written).

{c) The Board shall, for three years
from the effective date of this section.
maintain on file and make available for
public inspection:

(1) A description of areas examined
and any problems identified: and

(2) A description of any modifications
made.
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§268.704 Notice.

The Board shall make available to
employees, applicants for employment,
participants, beneficiaries, and other
interested persons such information
regarding the provisions of this subpart
and its applicability to the programs and
activities conducted by the Board, and
make such information available to
them in such manner as the Board finds
necessary to appraise such persons of
the protections against discrimination
assured them by this subpart.

§268.705 Prohibition against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be
excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination in any
program or activity conducted by the
Board.

{b){(1) The Board, in providing any aid,
benefit, or service, may nol. directly or
through contractual, licensing, or other
arrangements, on the basis of handicap:

(i) Deny a qualified handicapped
person the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording equal
opportunity to obtain the same resull, to
gain the same benefil, or to reach the
same level of achievement as that
provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others
unless such action is necessary to
provide qualified handicapped persons
with aid. benefits, or sevvices that are as
effective as those provided to others;

(v) Deny a qualified handicapped
person the opportunity to parlicipate as
a member of planning or advisory
boards; or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment of
any right, privilege. advantage, or
opportunity enjoyed by others receiving
the aid, benefit, or service.

{2) The Board may not deny a
qualified handicapped person the

opportunity to participate in programs or

activities that are nol separate or
different. despite the existence of
permissibly separate or different
programs or aclivities.

(8) The Board may not; directly or
through contractual or other

arrangements, utilize criteria or methods
ol administration. the purpose or effect
of which would:

(i) Subject qualified handicapped
persons to discrimination on the basis of
handicap; or

(i) Defeat or substantially impair
accomplishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The Board may nof, in determining
the site or location of a facility, make
selections the purpose or effect of which
would:

(i) Exclude handicapped persons from,
deny them the benefits of, or otherwise
subject them to discrimination under
any program or activity conducted by
the Board; or

(ii) Defeat or substantially impair the
accomplishment of the objectives or a
program or activity with respect to
handicapped persons.

(5) The Board, in the selection of
procurement contractors, may not use
criteria that subject qualified
handicapped persons to discrimination
on the basis of handicap.

(6) The Board may not administer a
licensing or certification program in a
manner that subjects qualified
handicapped persons to discrimination
on the basis of handicap, nor may the
Board establish requirements for the
programs and activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs and activities of entities that
are licensed or certified by the Board
are not, themselves, covered by this
subpart,

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Board
Order to handicapped persons or the
exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Board
Order to a different class of
handicapped persons is not prohibited
by this subparl.

{d) The Board shall administer
programs activities in the most
integrated setting appropriate to the
needs of qualified handicapped persons.

§268.706 Employment.

No qualified handicapped person
shall, on the basis of handicap, be
subjected to discrimination in
employment under any program or
activity conducted by the Board. The
definitions. requirements and
procedures of Subpart F of this
regulation shall apply to discrimination
in employment under this subpart.

§ 268.707 Program accessibility:
Discrimination prohibited.

Except as otherwise provided in
§ 268.708, no qualified handicapped
person shall, because the Board’s
facilities are inaccessible to or unusable
by handicapped persons, be denied the
benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
Board.

§268.708 Program accessibility: Existing
facilities.

(a) General. The Board shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not:

(1) Necessarily require the Bourd o
make each of its existing facilities
accessible to and usable by«
handicapped persons: or

(2) Require the Board to take any
action that it can determine, based on a
written record, would result in a
fundamental alteration in the nature of &
program or activity or in undue financial
and administrative burdens. In those
circumstances where the Board believes
that the proposed action would
fundamentally alter the program or
activity or would result in undue
financial and administrative burdens.
the Board shall establish a written
record showing that compliance with
paragraph {a) of this section would
result in such alterations or burdens
The decision that compliance would
result in such alterations or burdens
shall be made by the Board of
Governors or their designee after
considering all Board resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by &
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the Board shall take any
other action that would not result in
such an alteration or such burdens bul
would nevertheless ensure that
handicapped persons receive the
benefits and services of the program or
activity.

(b) Methods. The Bourd may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services 10
accessible buildings, assignment of
aides to handicapped persons, home
visits, delivery of service at alternate
accessible sites, alteration of existing
facilities and construction of new
facilities, use of accessible rolling stock,
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or any other methods that result in
making its programs or activilies readily
accessible to and usable by

handicapped persons. The Board is not
required to make structural changes in
existing facililies where other methods
are effective in achieving compliance
with this section. In choosing among
available methods for meeting the
requirements of this section, the Board
gives priority to those methods that offer
programs and activities to qualified
handicapped persons in the most
integrated selting appropriate.

(c) Time period for compliance. The
Board shall comply, with any obligations
established under this section with
which it is not presently complying
within sixty.days of the effeclive date of
this section except that where structural
changes-in facilities are underiaken,
such changes shall be made within three
years of the effective date of this
section, but in any event, as
expeditiously as possible.

(d) Transition plap. Inthe event'that
structural changes to facilities will be
undertaken o achieve program
accessibility, the Board shall develop,
within six months of the effective date
of this section, a transition plansetting
forth the steps necessary to.complete
such changes. The Board shall provide
an opportunity to interested persons,
including handicapped persons or
organizations representing handicapped
persons, to.participate in the
development of the transition by
submitting comments (both oral and
written), A copy of the transition plan
shall be made-available for public
inspection. The plan shall, at a
minmums

(1] Identify physical obstacles.in the
Board's facilities:tbat limit the
accessibility of its programs or activities
to handicapped persons;

(2] Describe in detail the
modifications that will make the
facilities accessible;

(3) Specify the schedule for taking the
sleps negessary to achieve compliance
with this section and, if the time period
of the transition plan is longer than one
year, identify steps that will be taken
during each year of the transition
period; and

(4] Indicate the official responsible for
mplementation of the plan.

1268.709 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Board.
*hall be designed. constructed, or
dltered so as to be readily accessible to
ind usable by handicapped persons.

§ 268.710 Communications.

(a) The Board shall take appropriute-
steps to ensure effective communication
with applicants, participants, personnel
of other Federal entities, and members
of the public.

(1) The Board shall furnish
appropriate auxiliary aids where
necessary to afford a handicapped
person an equal opportunity to
participate in, and enjoy the benefits of,
a program or activity conducted by the
Board.

(i) In determining what type of
auxiliary aid is necessary, the Board
shall give primary consideration to the
requests of the handicapped person.

(ii) The Board need not provide
individually prescribed devices, readers
for personal use or study, or other
devices of a personal nature.

{2) Where the Board communicates
with employees and others by
telephone, telecommunication devices
for deaf persons (TDD's) orequally
effective telecommunication systcms
shall be used.

(b) The Board shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services,
activities, and facilities,

(¢) The Board shall provide signs at a
primary entrance to any inaccessible
facility, directing users to a location at
which they can obtain information about
accessible facilities. The international
symbol for-accessibility shall be used at
each primary entrance of an accessible
facility.

{d) This section does not require the
Board to take any action that would
result in a fundamental alteration in the
nature of a program onactivity or.in
undue finencial and administrative
burdens. In those circumstances where
the Board believes that the proposed
action-would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the Board shall establish a.
written record showing compliance with
this section would result in such
alterations or burdens. The
determination that compliance would
result in'such alterations or burdens
shall be made by the Board of
Governors or their designee after
considering all Board resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
wrilten statement of the reasons for
reaching that'conclusion. If anaction
required to.comply with this section
would result in such an alteration or
such burdens, the Board shall take any

other action that would not result in
such-an-alteration or such burdens but
would nevertheless ensure that, to the
maximum- extent possible, handicapped
persons receive the benefits and
services of the program or activity.

§268.711 Compliance procedures.

(a) Applicability. Notwithstanding
any other provision of this Regulation,
this section. except as provided'in
paragraph (b} of this section: rather than
Subparts C and D of this Regulation
shall apply to all allegations of
diserimination on the basis of handicap
in programs or activities conducted by
the Board.

(b) Emplayment Complaints. The
Board shall process complaints allaging
discrimination in employment on the
basis of handicap in accordance with
§ 268.607.

(¢} Responsible Official. The EEQ
Programs Officer shall be responsible
for coordinating implementation of this
section.

(d) Filing the complaint—(1) Who
may file. Any person who believes that
he or she has been subjected 1o
discrimination prohibited by this
subpart may, personally or by his or her
authorized representative, file a
complaint of discrimination with the
EEO Programs Officer.

(2} Canfidentiality. The EEO Programs
Officer shall not reveal the identity of
any person submitting & complaint,
except when anthorized to do soin
writing by the complainant, and except
to the extent necessary to carry out the
purposes-of this subpart, including the
conduct of any investigation, hearing. or
proceeding under this subpart.

(3) When To file: Complaints shall be
filed within 180 days of the alleged act
of discrimination: The EEQO Programs
Officer may extend this time limit for
good cause shown: For the purpose of
determining when a.complaint is timely
filed under this paragraph. a complaint
mailed to the Board shall be deemed
filed on the date it is posimarked. Any.
other complaint shall be deemed filed on
the date it is received by the Board.

(4) How to fila. Complaints may be
delivered or mailed to the
Administrative Governor, the Staff
Directoi For Management, the EEO
Programs Officer, or the EEO Officer,
the Federal Women's Program Manager,
the Hispanic Program Coordinator, or
the Handicapped Program Coordinator.
Complaints should be sent to ‘the EEO
Programs Officer, Board of Governors of
the Federal Reserve System, 20th and
Constitution Avenue NW., Washington,
D.C. 20551. If any Board official other
than the EEO Programs Officer receives
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a complaint, he o1 she shall forward the  Director For Management shall, within 554-557 (sections 5-8 of the
complaint to the EEO Programs Officer. 180 days of the receipt of the complete Administrative Procedures Act). The
|e) Acceptance of complaint. (1) The complaint by the EEO Programs Officer,  administrative law judge shall have the

EEQO Programs Officer shall accep! a notify the complainant of the results of duty to conduct a fair hearing. to take all
complete complaint that is filed in the investigation in a letter sent by necessary actions to avoid delay, and 1o
accordance with paragraph (d) of this certified mail. return receip! requested, maintain order. He or she shall have all
section and over which the Board has containing: powers necessary to these ends,
jurisdiction. The EEO Programs Officer (1) Findings of fact and conclusions of  including (but not limited to) the power
shall notify the complainant of receipt law; lo:

and acceplance of the complaint. (2) A description of a remedy for each (i) Arrange and change the dates,

{2) If the EEO Programs Officer violation found; times, and places of hearings and
receives a complaint that is not (3) A notice of right of the pehearing conferences and to issue
complete, he or she shall notify the complainant to appeal the Letter of notice thereof:
complainant, within 30 calendar days of  Findings to the Board of Governors or {ii) Hold conferences to settle,
receipt of the incomplete complaint, that  the Administrative Governor for a simplify, or determine the issues in a
additional information is needed. If the decision under paragraph (k) of this hearing, or to consider other matters
complainant fails to complete the seclion; and that may aid in the expeditious
complaint within 30 days of receipt of (4) A notice of right of the disposition of the hearing;
this notice, the EEO Programs Officer complainant to request a hearing. (iii) Require parties to state their
shall dismiss the complaint without (h) Filing an appeal. (1) Notice of positions in writing with respect to the
prejudice. appeal, with or without a request for . U0 o) cHococin the hearing and to

(3) If the EEO Programs Officer hearing, shall be filed by the exchange such statements with all other
receives a complaint over which the complainant with the EEO Programs arties
Board does not have jurisdiction, the Officer within 30 days of receipt from P .

(iv) Examine witnesses and direct
witnesses to testify;
(v) Receive, rule on, exclude. or limit

EEO Programs Officer shall notify the the Staff Director For Management of
complainant and shall make reasonable  the Letter of Findings required by

-efforts to refer the complaint to the paraglrfsg‘h (g) of ;his secgon. Sidanie
appropriate government entity, {2} If the complainant does not request : - ’ .
p(‘;'] lnvestl;gsalion/concilialign. (1) a hearing, the EEQ Programs Officer b (r‘") Rh‘fle on I}‘)mced:r al items pending
Within 180 calendar days of the receipt  shall transmit the notice of appeal and SIES S S anti e itted to th
of a complete complant, the EEO investigative record to the Board of (vu)'Take_ any-RCHOR PEXMILANID | ;’
Programs Officer shall complete the Governors or the Administrative administrative law judge as 8“'_*“’“7-“;
investigation of the complaint, attempt Governor, whichever is the decision by this subpart or by the provisions o
informal resolution of the complaint, maker under paragraph (k) of this the Administrative Procedure Act (5
and if no informal resolution is section. U.S.C. 554-557). : :
achieved, the EEO Programs Officer (3) If the complainant does not file a (3) Technical rules of evidence shall
shall forward the investigative report to  nolice of appeal within the time not apply to hearings conducted
the Staff Director For Management. prescribed in paragraph (h)[(1) of this pursuant to th!s paragraph, but rules ot
(2) The EEO Programs Officer may section, the EEO Programs Officer shall  Principles designed to assure production
request Board employees to cooperate in  certify that the Letter of Findings is the of credible evidence “ﬂ{i to gub;ecl
the investigation and attempted final Board decision on the complaint at  'estmony to cross-examination shall be
resolution of complaints. Employees the expiration of that time. applied by the administrative law judge
who are requested by the EEO Programs (i) Acceptance of appeal. The EEO wherever reasonably necessary. The
Officer to participate in any Programs Officer shall accept and administrative law judge may exclude
investigation under this section shall do  process any timely appeal. A irrelevant, immaterial, or unduly
so as part of their official duties and complainant may appeal to the repetitious evidence. All documents and
during the course of regular duty hours.  Administrative Governor from a other evidence offered or taken for the

(3) The EEO Programs Officer shall decision by the EEO Programs Officer record shall be open to examination by
furnish the complainant with a copy of that an appeal is untimely. This appeal the parties, and opportunity shall be

the investigative report promptly after shall be filed within 15 days of receipt of  given to refute facts and arguments
receiving it from the investigator and the decision from the EEO Programs advanced on either side of the issues. A
provide the complainant with an Officer. transcript shall be made of the oral
opportunity for informal resolution of (i) Hearing. (1) Upon a timely request  evidence except to the extent the
the complaint, for a hearing, the EEO Programs Officer  substance thereof is stipulated for the
(4) If & complaint is resolved shall request that the Board of record. All decisions shall be based
informally, the terms of the agreement Governors appoint an administrative upon the hearing record.
shall be reduced to writing and made a law judge to conduct the hearing. The (4) The costs and expenses for Lhe
part of the complaint file, with a copy of  administrative law judge shall issue a conduct of a hearing shall be allocated
the agreement provided to the notice to all parties specifying the date,  as follows:
complainant. The written agreement time, and place of the scheduled (i) Employees on the Board shall, upon
may include a finding on the issue of hearing. The hearing shall be the request of the administrative law
discrimination and shall describe any commenced no earlier than 15 calendar judge, be made available to participate
corrective action to which the days after the notice is issued and no in the hearing and shall be on official
complainan! has agreed. later than 60 calendar days after the duty status for this purpose. They shall
(8) Letter of findings. If an informal request for a hearing is filed, unless all not receive wilness fees.
resolution of the complaint is not parties agree to a different date. (ii) Employees of other Federal
reached, the EEO Programs Officer shall {2) The hearing, decision, and any agencies called to testify at a hearing. !
transmit the complaint file to the Staff administrative review thereof shall be the request of the administrative law

Director For Management. The Staff conducted in conformity with 5 U.S.C. judge and with the approval of the
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employing agency, shall be on official
duty status during any absence from
normal duties caused by their testimony,
and shall not receive witness fees.

(iii) The fees and expenses of olher
persons called to testify at a hearing
shall be paid by the party requesting
their appearance.

(iv] The administrative law judge may
require the Board to pay travel expenses
necessary for the complainant to attend
the hearing.

(v) The Board shall pay the required
expensas and charges for the
administrative law judge and court
reporter.

(vi) All other expenses shall be paid
by the parties incurring them.

(5) The administrative law judge shall
submit in writing recommended findings
of fact, conclusions of law, and remedies
to all parties and the EEO Programs
Officer within 30 calendar days, after
the receipt of the hearing transcripts, or
within 30 calendar days after the
conclusion of the hearing if no
transcripts are made. This time limit
may be extended with the permission of
the EEQ Programs Officer.

(6) Within 15 calendar days after
receipt of the recommended decision of
the administrative law judge, any party
may file exceptions to the recommended
decision with the EEO Programs Officer.
Thereafter, each party will have ten
calendar days to file reply exceptions
with the EEO Programs Officer.

(k) Decision. (1) The EEO Programs
Officer shall notify the Board of
Governors when the complaint is ripe
for decision under this paragraph. At the
request of any member of the Board of
Governors made within 7 calendar days
of such notice, the Board of Governors
shall make the decision on the
complaint. If no such request is made,
the Administrative Governor shall make
the decision on the complaint, The
decision shall be made based on
information in the investigative record
and, if a hearing is held, on the hearing
record. The decision shall be made
within 60 calendar days of the receipt by
the EEO Programs Officer of the notice
of appeal and investigative record
pursuant to paragraph (h)(2) of this
section or 80 calendar days following
the end of the period for filing reply
exceptions set forth in paragraph (j)(7)
of this section, whichever is applicable.
Il the decision maker under this
paragraph determines that additional
information is needed from any party,
the decision maker shall request the
information and provide the other party
or parties an opportunity to respond to
that information. The decision maker
shall have 80 calendar days from receipt
of the additional information to render

the decision on the appeal. The decision
maker shall transmit the decision by
letter 1o all parties. The decision shall
set forth the findings, any remedial
actions required, and the reasons for the
decision. If the decision is based on a
hearing record, the decision maker shall
consider the recommended decision of
the administrative law judge and render
a final decision based on the entire
record. The decision maker may also
remand the hearing record to the
administrative law judge for a fuller
development of the record.

(2) The Board shall take any action
required under the terms of the decision
promptly. The decision maker Governor
may require periodic compliance reports
specifying:

(i) The manner in which compliance
with the provisions of the decision has
been achieved:

(ii) The reasons any action required
by the final Board decision has not been
taken; and

(iii) The steps being taken to ensure
full compliance.

(3) The decision maker may retain
responsibility for resolving disputes that
arise between parties over
interpretation of the final Board
decision, or for specific adjudicatory
decisions arising out of implementation.

Subpart H—Review by the Equal
Employment Opportunity Commission

§268.801 Entitiement.

{a) A complainant, agent, or claimant
may request the Equal Employment
Opportunity Commission to review any
final decision of the Board under
§§ 268.305(b), 268.307(b), 268.310,
268.311, 268.404, 268.409(¢), 268.412, and
268.414.

(b) A complainant, agent, or claimant
may not request review by the Equal
Opportunity Commission under
paragraph (a) of this section when the
issue of discrimination giving rise to the
complaint is being considered, or has
been considered, in connection with any
other request for review by the Equal
Employment Opportunity Commission
filed by the same complainant, agent, or
claimant.

§268.802 Filing of the request for review.

The complainant, agent, or claimant
shall file his or her request for review in
writing, either personally or by mail,
simultaneously with the Director, Office
of Review and Appeals. Equal
Employment Opportunity Commission,
2401 E Street, NW., Washington, D.C.
20506, and with the Board's EEO
Programs Officer.

§268.803 Time limits,

(a) Except as provided in paragraph
(b) of this section, a complainant, agent,
or claimant may file a reques! for review
at any time up to 20 calendar days after
receiplt of the Board’s notice of final
decision on the complaint or claim,
except that the deadline shall be 15
calendar days in connection with any
class complaint or claim. A request for
review shall be deemed filed on the date
it is postmarked, or in the absence of a
postmark. on the date it is received by
the Equal Employment Opportunity
Commission. Any statement or brief in
support of the request for review must
be submitted to the Equal Employment
Opportunity Commission and to the
Board within 30 calendar days of filing
the request for review. For the purposes
of this part, the decision of the Board
shall be final only when the Board
makes a determination on all of the
issues in the complaint or claim,
including whether or not to award
attorney's fees and/or costs. If a
decision to award attorney's fees and/or
costs is made, the decision shall not be
final until the procedure is followed for
determining the amount of such award
as set forth in § 268.315(c) of Subpart C.

(b) The time limits within which a
request for review must be filed will not
be extended unless, based upon a
written statement by the complainant,
agent, or claimant showing that he or
she was not notified of the prescribed
time limit and was not otherwise aware
of it or that circumstances beyond his or
her control prevented the filing of a
reques! for review within the prescribed
time limits, the Equal Employment
Opportunity Commission determines
that the time limit should be extended.

§ 268.804 Procedures.

The Office of Review and Appeals of
the Equal Employment Opportunity
Commission shall review the complaint
or claim file and all relevant written
representations made to the
Commission. The Office may return a
complaint to the Board with a request
for further investigation or a hearing if it
considers such action necessary. There
is no right to a hearing before the Office
of Review and Appeals. The Office of a
Review and Appeals shall issue a
written finding setting forth its reasons
for its findings and shall transmit such
findings for consideration by the Board.
The Office of Review and Appeals shall
also issue copies of its findings to the
complainant, agent or claimant.

§ 266.805 Review and consideration.

(a) The Commissioners may, in their
discretion, reopen and reconsider any
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findings of the Office of Review and
Appeals when the Board or the
complainant, agent, or claimant
requesting reopening or reconsideration
submils written argument or evidence
which tend to establish that:

(1) New and material evidence is
available that was nol readily available
when the previous finding was issued;

{2) The previous finding involves an
erroneous interpretation of law or
regulation or misapplication of
established policy: or

(3) The previous finding is of a
precedential nature involving a new or
unreviewed policy consideration that
may have effects beyond the actual case
at hand, or is otherwise of such an
exceptional nature as to merit the
personal attention of the
Commissioners.

(b) If the Commissioners, in their
discretion, reopen and reconsider any
previous findings of the Office of
Review and Appeals, the
Commissioners shall transmit their
findings for consideration by the Board.
The Commissioners shall also issue
copies of their findings to the
complainant, agent or claimant.

Subpart I—Equal Pay
§268.901 General prohibition of
discrimination.

The Board shall not discriminate
among employees on the basis of sex by

paying wages lo employees at a rate less
than the rate at which it pays wages to
employees of the opposite sex for equal
work on jobs the performance of which
requires equal skill, effort, and
responsibility, and which are performed
under similar working conditions.
except where such payment is made
pursuant to:

{a) A seniority system;

(b) A merit system;

(c) A system which measures earnings
by quantity or quality of production: or

{d) A differential based on any factor
other than sex or otherwise not
prohibited by this regulation.

§ 268.902 Record keeping.

(a) The Board shall preserve any
records which are made in the regular
course of business which relate to the
payment of wages, wage rates, job
evaluations, job deseriptions, merits
systems, seniority systems, descriptions
of practices, or other matters which
described or explain the basis for
payment of any wage differential to
employees of the opposite sex, and
which may be pertinent to
determination of whether such
differential is based on a factor other
than sex.

(b} Such records are to be kept for at
least six years.

§ 268.903 Procedure.

(a) Wages withheld in violation of this
subpart have the status of unpaid
minimum wage or unpaid overtime
compensation.

(b) Any employee who believes he or
she has received unequal pay due to
discrimination based on sex may seek
recovery of withheld wages by filing a
complaint of discrimination under
Subpart C of this regulation, if a
complaint of individual discrimination,
or Subpart D of this regulation, if a class
action, except that civil actions shall be
filed pursuant to § 268.904 of this
subpart.

§ 268.904 Right to flle civil action for
judicial review.

A complainant, agent, or claimant,
under this subpart is authorized to file o
civil action against the Board in an
appropriate United States District Court
within six years of matter causing the
complainant, agent, or claimant to
believe he or she has been denied equal
pay.

Board of Governors of the Federal Reserve
Syslem. April 26, 1985.

James McAfee,

Associate Secretary of the Boand.

[FR Doc. 85-10620 Filed 5—1-85; 8:45 am|
BILLING CODE 6210-01-M
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

48CFRCh. 44

FEMA Acquisition Regulation

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule will
amend the Federal Emergency
Management Agency Acquisition
Regulation (FEMAAR). The revisions
are intended to update the FEMAAR as
a result of the Competition in
Caontracting Act of 1884, Pub. L. 98-369,
of changes in the Federal Acquisition
Regulations (FAR), and to more fully
comply with the directive of FAR to
exclude matters from agency regulations
which are covered in FAR. A detailed
listing of the proposed changes is given
below under the section entitled
SUPPLEMENTARY INFORMATION. Due to
the above made changes, the FEMAAR,
as amended, is printed in full text.

DATE: Written comments are due not
later than June 3, 1985,

ADDRESS: Interested persons are invited
to submit comments to the Rules Docket
Clerk, Office of General Counsel,
Federal Emergency Management
Agency, Room 840, 500 C Street SW,
Washington, D.C. 20472.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Pegnato, Chief, Policy and
Evaluation Division, Office of
Acquisition Management, Federal
Emergency Management Agency, 500 C
Street SW, Washington, D.C. 20472,
Telephone (202) 646-3743.

SUPPLEMENTARY INFORMATION:
Background

Since the initial issuance of the
Federal Acquisition Regulation (FAR),
six Federal Acquisition Circulars (FAC)
have been issued. Due to regulatory and
statutory changes, as implemented in
FAC-1 through FAC-6, and upon further
agency review of the interim FEMAAR
as published in 49 FR 12648, March 29,
1984, it is proposed that the FEMAAR be
amended as set forth below, The
changes that have been made in the
material brought forward from the
interim FEMAAR can be categorized
correctly as required by statute and
regulation, editorial, made in the interest
clarity, brevity, and consistency. Other
portions of the interim FEMAAR have
been made unnecessary by material
written into the FAR and by
incorporation into agency internal
procedures. As a consequence, the

public comment period has been limited
to thirty days.

The parts affected by the proposed
revigion are as follows: Table of Content
changes. Section 4401.601 General,
changed. Subpart 4401.7 Determinations
and Findings, new subpart, Section
4401.707-70, new section. Section
4402.100, Definitions, changed. Section
4405.206, Synopsis of subcontract
opportunities, changed. Section 4405.502
Authority, changed. Subchapter B—
Competition and Acquisition Planning,
title change. Part 4406 Competition
Requirements, new parl, Subpart 4406.5
Competition Advocate, new subpart.
Section 4406.501 Requirement, new
section. Section 4409.406-3 3
changed. Section 4409.407-3 Procedures,
changed. Part 4414—Sealed Bidding, title
change. Subpart 4414.2—Solicitation of
Bids, subpart deleted. Section 4414.407
Award, section deleted. Section
4414.407-8 protests against award,
section deleted. Subpart 4415.1—
General Requirements for Negotiation,
subpart deleted. Subpart 4415.3
Determinations and Findings to Justify
Negotiation, subpart deleted. Section
4415.406-5 Part IV—Representations
and Instruction, deleted. Section
4415.413-72 Disposition of unsuccessful
proposals, changed. Subpart 4415.6—
Source Selection, subpart deleted.
Section 4415.1003 Negotiated
procurement protests, deleted. Part
4417 al Contracting Methods, Part
added. Subpart 4417.70 General, subpart
added. Section 4417.7001 Preference for
local contractors, section moved and
changed from 4415.105-70, which was
deleted. Section 4452.215-70 Preference
for local contractors in Presidentially
declared major disasters and
emergencies, renumbered to be
4452.217-70.

In addition to the information
collections in the FAR which have been
approved by the Office of Management
and Budget, FEMA information
collection requirements under Part 4452
have been approved by OMB under
Control Numbers 3067.0016 and 3067-
0018.

Since the FAR is to be the uniform
Government-wide acquisition
regulation, reviewers of this proposed
rule must remember that lack of
coverage of a particular topic in the
proposed FEMAAR, as amended, means
that the Agency accepts the FAR
coverage of the topic without need for
further regulatory implementation.

Procedural Requirements

Review Under Executive Order 12291

Procurement rules are normally
exempt from review under Executive

Order 12291, entitled "Federal
Regulation,” based on a determination
that they generally relate only to the
management of an agency function and
do not have any major economic impact,
The Office of Management and Budget
{OMB), has decided, however, that
agency implementations of the
Competlition in Contracting Act of 1984,
Pub. L. 98-360, warrant review.
Accordingly, this proposed rule has
been submitted for review in
accordance with Executive Order 12291
and OMB Circular 85-6.

Review Under the Regulatory Flexibility
Act

This proposed rule was reviewed
under the Regulatory Flexibility Act of
1980, Pub. L. 96-354, which requires
preparation of a regulatory flexibility
analysis for any rule which is likely to
have significant economic impact on s
substantial number of small entities,
FEMA certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities and, therefore, no regulatory
flexibility analysis has been prepared.

National Environmental Policy Act

As this rule deals with administrative
matters, it is"categorically excluded from
FEMA regulation 44 CFR Part 10
providing for preparation of
environmental documents.

List of Subjects in 48 CFR Ch. 44

Government procurement.

For the reasons set forth in the
preamble, Title 48 of the Code of Federal
Regulations is proposed to be amended
by revising Ch. 44 as set forth below:

CHAPTER 44—FEDERAL EMERGENCY
MANAGEMENT AGENCY ACQUISITION
REGULATION

SUBCHAPTER A—GENERAL

PART 4401—FEDERAL EMERGENCY
MANAGEMENT AGENCY (FEMA)
ACQUISITION REGULATION SYSTEM

Sec.

4401.000 Scope of part.

Subpart 4401.1—Purpose, Authority,
issuance

4401101  Purpose.

4401.103  Applicability. -

4401.104 Issuance.

4401.104-1 Publication and code
arrangement.

4401.104-3 Copies.

Subpart 4401.3—Agency Acquisition
Regulations
4401301  Policy.

4401.303 Codification and public
participation.
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Subpart 4401.4—Deviations from the FAR

4401403 Individual deviations. -

401.404 Class deviations. L

#01.405 Deviations pertaining to treaties
and executive agreements.

Subpart 4401.6—Contracting Authority and

Responsibilities

$01.600-70 Scope of subpart.

4101601  General.

401,603  Selection, appointment, and
termination of appointment.

4401.603-2. Selection.

#401.603-3  Appointment.

Subpart 4401.7—Determinations and
Findings
#01.707-70  Signature authority.

Subpart 4401.70—Procurement Contracts

Versus Assistance Instruments

#401.7000 Scope of subpart.

4101.7001 Procurement contracts,

$01,7001-1  Situations of use.

4401.7001-2  Examples.

44017002  Assistance.

$401.7002=1  Grants,

4401.7002-2 Cooperalive agreements.

4401.7002-3  Examples of unsubstantial
involvement.

40170024  Examples of unsubstantial
involvement.

Authority: 40 U.S.C. 486{c): Reorgunization
Plan No. 3 of 1978,

4401.000 Scope of part,

This part sets forth policies and
procedures concerning the Federal
Emergency Management Agency
2\(:quisilion Regulation (FEMAAR)
Systen.

Subpart 4401.1—Purpose, Authority,
Issuance

4401,101 Purpose.

FEMAAR is a supplement to the
Federal Acquisition Regulation (FAR)
and is established for the codification
and publication of uniform policies and
procedures for acquisitions by FEMA.

4401.103 Applicablility.

This regulation applies to all
acquisitions within FEMA, but not to
placement or administration of
cooperative agreements or grants.

4401.104 Issuance.

4401.104-1 Publication and code
arrangement.

(a) The FEMAAR s published in (1)
the daily issue of the Federal Register
and (2) cumplated form in the Code of
Federal Regulations {CFR).

(b) The FEMAAR is issued as Chapter
34 of Title 48, CFR.

4401.104-3 Copies.

C?pies of the FEMAAR in Federal
Register and CFR form may be
purchased from the Superintendent of
Documents, Government Printing Office.

Washington, D.C. 20402. Agency offices
may request copies of the FEMAAR
from the Policy and Evaluation Division,
Office of Acquisition Management.

Subpart 4401.3—Agency Acquisition
Reguiations

4401.301 Policy.

Policies, procedures, and guidance of
an internal nature may be issued
through internal FEMA issuances such
as manuals, standard operating
procedures, directives or instructions.

4401.303 Codification and public
participation.

If subject matter in FAR requires no
implementation, the FEMAAR will not
contain a corresponding part, subpart,
section, or subsection number. FAR
subject matter governs.

Subpart 4401.4—Deviations from the
FAR

4401.403 Individual deviations.

The Director, Office of Acquisition
Management, must authorize individual
deviations in advance, Requests for
authorization must:

(a) Cite the specific parts of the FAR
or FEMAAR from which it is desired to
deviate;

(b) Describe the deviation fully;

(¢} Indicate the circumstances which
require the deviation;

{d) Give reasons supporting the action
requested; and

{e) Give reasons why the action is in
the best interest of the Government.

4401.404 Class deviations.

The Director, Office of Acquisition
Management, must authorize class
deviations in advance.

4401.405 Deviations pertaining to treaties
and executive agreements.

The Director, Office of Acquisition
Managemenl, is the cenltral control point
for all deviations including those
pertaining lo treaties and executive
agreements.

Subpart 4401.6—Contracting Authority
and Responsibilities

4401.600-70 Scope of subpart.

This subpart deals with the placement
of contracting authority and
responsibility within the agency, the
selection and designation of contracting
officers, and the authority of contracting
officers.

4401601 General.

The Director, Office of Acquisition
Management, is designated the head of
contracting activities and FEMA's
procurement executive, The Director,

Office of Acquisition Management, shall
establish policy thro t the agency:
monitor the overall effectiveness and
efficiency of the agency’s contracting
offices; establish controls to assure
compliance with laws, regulations, and
procedures; and delegate contracting
officer authority. The Director, Office of
Acquisition Management, shall exercise
the authority delegated under 44 CFR
2.67 FEMA Organization, Functions and
Delegations.

4401.603 Selection, appointment, and
termination of appointment.

4401.603-2 Selection.

In the areas of experience, training.
and education, the following shall be
required unless contracting authority is
limited to simplified purchase
procedures. Waiver of any of these
criteria shall be in writing:

(2) An individual contracting officer
or an individual appointed to a position
having contracting officer authority shall
have a minimum of two years
experience performing contracting,
procurement, or purchasing functions in
a Government or commercial

_ contracting office. Additionally, where a

contracting officer will work in a
specialized field, experience in the field
shall be a criterion for the appointment.
(b) An individual contracting officer
or an individual appointed to a pdsition
having contracting officer authority shall
have the equivalent of a bachelor's
degree from an accredited college or
institution with major studies in

_business administration, law,

accounting, or related fields. The
appointing official may waive this
requirement when a candidate is
otherwise qualified by virtue of
extensive contract-related experience
and training, business acumen,
judgment, character, reputation, and
ethics.

(¢) An individual contracting officer or
an individual appointed to a position
having contracting authority shall have
successfully completed training courses
in both Government basic procurement
and Government contract
administration, each of not less than 80
class hours. Incumbents not meeting the
special training requirements shall be
given 24 months to meet the minimum
qualification standards.

4401.603-3 Appointment.

Except for disaster-related activities
and unusual circumstances as
determined by the head of the
contracting activity, it is policy to
delegate contracting officer authority to
individuals rather than to positions. The
head of the contracting activity is the
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appointing authority. Except where the
delegation of authority specifically
includes the authority for further
redelegation, no other delegations or
redelegations may be made. Delegations
of contracting officer authority shall
include a clear statement of such
authority and its responsibilities and
limitations.

Subpart 4401.7—Determinations and
Findings

4401.707-70 Signature authority.

The head of the contracting activity
shall sign all class Determination and
Findings (D&F's) not otherwise reserved
to the agency head.

Subpart 4401.70—Procurement
Contracts Versus Assistance
Instruments

4401.7000 Scope of subpart.

This subpart describes the situations
appropriate for the use of procurement
contracts, grants, or cooperative
agreements and provides examples of
each.

4401.7001 Procurement contracts.

4401,7001-1 Situations for use.

Procurement contracts are to be used
whenever the principa! purpose of the
instrument is acquisition by purchase,
lease, or barter of property or services
for the direct benefit or use of the
Federal Government.

4401.7001-2 Examples.

Procurement contracts normally will
be used when the principal purpose of
the relationship is:

(a) Evaluation (including research if
an evaluative character) of the
performance of Government program,
projects, or grantee activity initiated by
FEMA.

(b) Projects funded by administrative
funds.

(c) Technical assistance rendered on
behalf of the Government to any third
party including those receiving grants or
cooperative agreements.

(d) Surveys, studies, and research
which provide specific information
desired by the Government for its direct
activities or for dissemination to the
public.

(e) Consulting or professional services
of all kinds if provided to the
Government or, on behalf of the
Government, to any third party.

(f) Planning for Government use.

[8) Conferences conducted in behalf of
the Government.

(h) Production of publications or
audiovisual materials required primarily

for the conduct of the direct operations
of the Government.

(i) Design or development of items for
Government use or pursuant to agency
definition or specifications.

(j) Generation of management
information or other data for
Government use,

44017002 Assistance.

Assistance may take the form of
either grants or cooperalive agreements
and include:

{a) General financial assistance
(stimulation or support) to eligible
recipients under specific legislation
authorizing such assistance.

(b) Financial assistance (stimulation
or support) to a specific program activity
eligible for such assistance under
specific legislation authorizing such
assistance,

4401.7002-1 Grants.

Grants are to be used whenever the
principal purpose of the relationship is
to transfer money, property, services, or
anything else of value to a recipient to
accomplish a public purpose. The
support of stimulation to be
accomplished by this transfer must be
authorized by Federal statute and
substantial involvement is not
anticipated.

4401.7002-2 Cooperative agreements.

Cooperative agreements are to be
used whenever the principal purpose of
the relationship is the transfer of money,
property, service, or anything else of
value to recipients to accomplish a
public purpose. The support or
stimulation to be accomplished by this
transfer must be authorized by Federal
statute and substantial involvement is
anticipated.

4401.7002-3 Example of unsubstantial
involvement.

Involvement is not substantial and a
grant is the proper instrument when the
following types of involvement are
planned:

(a) Approval of recipient plans prior
to award.

{b) Normal Federal stewardship such
as site visits, performance reporting,
financial reporting, and audits to ensure
that objectives, lerms, and conditions of
the grants are met.

(c) Unanticipated involvement to
correct deficiencies in project or
financial performance from the terms of
the grants.

(d) General statutory requirements
understood in advance of the award
such as civil rights, environmental
protection, and provision of the
handicapped.

(e) Review of performance after
completion.

{f) General administrative
requirements, such as those included iy
OMB Circulars A-21, A-95, A-110, and
A-102.

4401.7002-4 Examples of substantial
Invoivement.

Involvement is substantial and a
cooperative agreement is the proper
instrument when the following types of
involvement are planned:

(a) Agency review and approval of
one stage before work can begin on a
subsequent stage during the period
covered by the cooperative agreement,

(b) Agency and recipient
collaboration or joint participation in
the performance of the asssisted
activities.

(c) Highly prescriptive agency
requirements prior to award limiting
recipient discretion with respect to
scope of services offered, organizational
structure, staffing, mode of operation
and other management processes,
coupled with close agency monitoring or
operational involvement during
performance over and above the normal
exercise of Federal stewardship
responsibilities to ensure compliance
with these requirements,

(d) General administrative
requirements beyond those included in
OMB Circulars A-102 and A-110.

PART 4402—DEFINITION OF WORDS
AND TERMS

Subpart 4402.1-Definitions

4402.100 Definitions.

“Agency" means the Federal
Emergency Managemen! Agency
(FEMA).

“Director’ means the Director of the
Federal Emergency Management
Agency.

“Interagency agreement’ means an
agreement between two or more
agencies, bureaus, or departments of the
Federal Government by which supplies,
services, or property are provided 1o, o
obtained from, one or more agencies,
bureaus, or departments of the Federal
Government, Funds are transferred
between the parties as consideration for
the supplies, services, or property.

“Memorandum of Understanding”
means an agreement between two or
more agenices, bureaus, or departments
of the Federal Government or other
entity. Funds are not transferre
between the parties. ;

“Program office” means any office
which generates requests for
procurement action,
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“Project officer” means the program
office representative cognizant over the
technical aspects of a given procurement
action.

(40 U.S.C 486(c); Reorganization Plan No. 3 of
1978.)

PART 4403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 4403.1—Safeguards

o,

#08.101-2 - Solicitation and acceptance of
gratuities by Government personnel.

$#03.1M-3  Agency regulations,

4403.103  Independent pricing.

$403.103-2 Evaluating the certification.

Subpart 4403,2—Contractor Gratuities to

Govenment Personnel

4400.203 Reporting suspected violations of
the Gratuities clause.

#0204 Treatment of violations.

Subpart 4403.6—Contracts With
Government Employees or Organizations
Owned or Controlied by Them

403602 Exceptions.

Authority: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978,

Subpart 4403.1—Safeguards

4403.101-2 Solicitation and acceptance of
gratuities by Government personnel.
Exceptions to the prohibition against
soliciting or accepting graluities are
explained in 44 CFR Part 3, Subpart B.

4403.101-3 Agency regulations.

FEMA “Standards of Conduct" are
published in 44 CFR Part 3. They include
requirements for financial disclosure,

4403.103 Independent pricing.

4403.103-2 Evaluating the certification,
The Director, Office of Acquisition
Management, is authorized to make the

d-:-lznrminmion described in FAR 3.103-
2{b){2).

Subpart 4403.2—Contractor Gratuities
to Government Personnel

4403.203 Reporting suspected violations
ol the Gratulties clause.

Suspected violations shall be reported
o the FEMA Office of the Inspector
General. A report shall include all facts
ind circumstances relevant to the case.

4403.204 Treatment of violations.
Following review and any necessary

Investigation, the Inspector General

shg!! make recommendations to the

Director or a designee. If action is to be

'sken against a contractor, the

contractor shall be given the opportunity

or a }lwaring in accordance with FAR
1204(b).

Subpart 4403.6—Contracts With
Government Employees or
Organizations Owned or Controlled by
Them

4403.602 Exceptions.

The Director, Office of Acquisition
Management, may authorize an
exception to the policy in FAR 3.601,
based on facts and circumstances
provided by the program office.

PART 4405—PUBLICIZING CONTRACT
ACTIONS

Sec.

4405.002 Policy.

Subpart 4405.2—Synopsis of Proposed
Contracts

4405.206 Synopsis of subcontract
opportunities.

Subpart 4405.5—Pald Advertisements
4405.502 Authority.

Authority: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978,

4405.001 Policy.

The agency shall continually search
for and develop information on sources
(including small businesses owned and
controlled by one or more socially or
economically disadvantaged
individuals) competent to provide
supplies or services. Advance publicity,
including use of the Commerce Business
Daily to the fullest extent practicable,
shall be used for this purpose. The
search should include a review of data
or brochures furnished by sources
seeking to do business with the agency.
It also should include program
personnel, small business specialists,
and contracting officers to obtain
information and recommendations with
respect to potential sources and to
consider seeking other sources by
publication of proposed procurements.

Subpart 4405.2—Synopsis of
Proposed Contracts

44052068 Synopsis of subcontract
opportunities,

Unless it is not in the Government's
interest, the contracting officer shall
make the solicitation source list
available to firms requesting it for
subcontracting opportunities on
contracts exceeding the small purchase
threshold.

Subpart 4405.5—Paid Advertisements

4405502 Authority,

In accordance with 44 CFR 2.72(e)
authority to approve publication of paid
advertisements in newspapers has been
delegated to the Director, Office of
Administrative Support.

SUBCHAPTER B—COMPETITION AND
ACQUISITION PLANNING

PART 4406—COMPETITION
REQUIREMENTS

Subpart 4406.5—Competition
Advocate

4406.501 Requirement

The Chief, Policy and Planning
Division, Office of Acquisition
Management is designated FEMA's
Competlition Advocate.

(40 U.S.C. 486{c); Reorganization Plan No. 3 of
1978)

PART 4408—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 4408.8—Acquisition of
Printing and Related Supplies

4408.802 Policy,

Contracting officers shall obtain
approval from the Director, Office of
Administrative Support, FEMA's central
printing authority before contracting for
printing.

(40 U.S.C. 486{c); Reorganization Plan No. 3 of
1978)

PART 4409—CONTRACTOR
QUALIFICATIONS

Subpart 4409.4—Debarment, Suspension,
and Ineligibiiity

Sec.
4409.404 Consolidated list of debarred,
suspended, and ineligible contractors.
4409.406 Debarment.
4409.406-1 General.
4409.406-3 Procedures.
4400407 Suspension.
4409.407-1 General.
4409.407-3 Procedures.
Authority: 40 U.S.C. 486{c); Reorganization
Plan No. 3 of 1978,

Subpart 4409.4—Debarment,
Suspension, and Ineligibility

4409.404 Consolidated list of debarred,
suspended, and ineligible contractors.

The Director, Office of Acquisition
Management, will notify GSA, maintain
records, establish procedures, and direct
inquiries as required by FAR 9.404(c).

4409.406 Debarment.

4409.406-1 General.

The Executive Administrator shall be
the debarring official.

4409.406-3 Procedures.

{a) Determination to debar or take
other action concerning & firm or
individual for a cause listed in FAR
9.406-2 shall be made by the Executive
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Administrator. Whenever cause for
debarment becomes known to any
contracting officer, the matter shall be
submitted, with recommendations of the
Director, Office of Acquisition
Management, via the Office of General
Counsel, to the Executive Administrator
for appropriate action. The documented
file of the case will be included in the
submission.

(b) If the Executive Administrator
concurs in the proposed debarment, a
notice of proposal 1o debar shall be
issued by the Executive Administrator
or designee.

{c) The Executive Administrator or
designee shall conduct any hearings
requested in connection with debarment
proceedings. The firm or individual shall
have the opportunity to appear with
witnesses and counsel to present facts
or circumslances showing cause why
such firm or individual should not be
debarred. If the firm or individual elects
not to appear, or if the firm or individual
does not respond within 30 days from
receipt of the written notice, the
reviewing authority will make the
decision based on the facts on record
and such additional evidence as may be
furnished by the parties involved, After
consideration of the facts, the reviewing
authority shall notify the firm or
individual of the final decision.

(d) Appeals may be taken within 30
days after receipt by the firm or
individual of a decision to debar.
Appeals shall be filed with the Director,
FEMA, who shall make a decision based
on the record. The Director’s decision
shall be final.

4409.407 Suspension.

4409.407-1 General.

The Executive Administrator shall be
the suspending official.

4409.407-3 Procedures.

(a) Any contracting officer may
recommend suspension of bidders.
These recommendations shall be
accompanied by the documented file in
the case and be submitted through the
Director, Office of Acquisition ’
Management, via the Office of General
Counsel, to the Executive Administrator.
The Executive Administrator shall issue
the notice of suspension.

(b) The Director, Office of Acquisition
Management, shall develop and
maintain suspension procedures.

PART 4412—CONTRACT DELIVERY
OR PERFORMANCE

Subpart 4412.3—Priorities, Allocations,
and Allotments

4412303 Procedures.

Rejecled rated orders of ACM orders
shall be sent to the Department of
Commerce through the head of the
contracting activity.

(40 U.S.C. 486(c); Reorganization Plan No. 3 of
1978.)

SUBCHAPTER C—CONTRACTING
METHODS AND CONTRACT TYPES

PART 4414—SEALED BIDDING

Subpart 4414.4—Opening of Bids and
Award of Contract
Sec.
4414401 Receipt and safeguarding of bids.
4414402 Opening of bids,
4414.906 Mistakes in bids.
4414.406-3 Other mistakes disclosed before
award.

Authority: 40 U.S.C, 486(c); Reorganization

Plan No. 3 of 1978.

Subpart 4414.4—Opening of Bids and
Award of Contract

4414.401 Receipt and safeguarding of
bids.,

(a) Envelopes or other outer coverings
containing identified bids shall be
stamped or otherwise marked to show
the office of receipt, the time of day
received, and the date. The individual
receiving the bids shall then initial
under the marking.

{b) A copy of the envelope or other
covering bearing the documentation of a
bid that was opened by mistake shall be
retained in the file.

4414402 Opening of bids.

The contracting officer, or duly
authorized representative, shall be
designated as the bid opening officer.

4414.406 Mistakes in bids.

4414.406-3 Other mistakes disclosed
before award.

The Director, Office of Acquisition
Management, is delegated the authority
to make the determinations concerning
mistakes in bid other than obvious
clerical errors discovered prior to
award. Each such determination shall be
approved by the Office of General
Counsel prior to notification of the
bidder.

PART 4415—CONTRACTING BY
NEGOTIATION

Subpart 4415.4—Solicitation and Receipt of

Proposals and Quotations

Sec,

4415413 Disclosure and use of information
before award.

4415.413-2 Altemnate IL

4415.413-70 Policy.

4415.13-71  Release of information during
the solicitation phase.

4415.413-72 Disposition of unsuccessfu!
proposals.

Subpart 4415,5—Unsolicited Proposals

4415.500 Scope of subpart.

4415502 Policy.

4415.502-70 Cost sharing.

4415.508 Agency procedures,
4415.506-1 Receipt dnd initial review

Subpart 4415.8—Price Negotiation
4415803 General.
Subpart 4415.10—Preaward, Award and
Postaward Notifications, Protests, and
Mistakes
44151003 Debriefing of unsuccessiul
offerors.

Authority: 40 U.S.C. 486(c): Reorganizatios

Plan No. 3 of 1978,

Subpart 4415.4—Solicitation and
Receipt of Proposals and Quotations

4415.413 Disclosure and use of
Information before award.

4415.413-2 Alternate Il

These alternate FAR procedures may
be used if approved in writing by the
head of the contracting activity.

4415.413-70 Policy.

It is FEMA policy to use information
contained in proposals only for
evaluation purposes unless information
(a) is generally available to the public,
(b} is already the property of the
Government, (c) is already available lo
the Government with unrestricted use
rights, or (d) is or has been made
available to the Government withou!
restriction.

4415.413-71 Release of Information
during the solicitation pt‘uu

No information shall be released
during the solicitation phase, excep! a3
follows: Each solicitation for a
negotiated acquisition shall name an
individual in the contracting office to
respond to inquiries concerning the
solicitation and evaluation of proposai
resulting from the solicitation. All
questions whether of a procedural or
substantive nature shall be directed t0
that individual. No one else shall
exchange comments with offerors or
potential offerors. Questions requiring
clarification of substantive portions of
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the solicitation shall be answered by
amendment of the solicitation. A copy of
the amendment shall be sent to each
recipient of the solicitation.

4415.413-72 Disposition of unsuccessful
proposals.

Unsuccessful proposals shall be
disposed of as follows:

(a) All but one copy of each
unsuccessful proposal shall be
destroyed as soon as practicable after
contracl award. The one remaining copy
of each shall be retained in the official
contract file. At the end of six months it
may be destroyed.

b) Unsuccessful proposals shall not
be used for purposes other than internal
reference unless (1) written permission
has been obtained from the offeror or (2)
the proposal expressly states that
unrestricted use is given to the
Government regardless of its success in
the competition. *

Subpart 4415.5—Unsolicited Proposais

4415500 Scope of subpart.

This subpart sets forth procedures for
controlling the receipt, evaluation, and
timely disposition of unsolicited
proposals,

4415.502 Policy.

4415.502-70 Cost sharing.

FEMA's Appropriation Act requires
the contractor to cost share if a research
contract results from an unsolicited
proposal. This requirement may be
waived only when it would not be
equitable for the Government to require
cost sharing. To waive, (8) the offeror
must certify in writing to the contracting
officer that it has no commercial,
production, educational, or service
sctivities on which to use the results of
the research and that it has no means of
recovering any cost on such projects;
and (b) the contracting officer must
make a written determination that there
is no measurable gain to the performing
organization and no mutuality of
interest. This determination shall be
placed in the contract file,

4415.506 Agency procedures.

(a) The Office of Acquisition
Management is the point of contact for
the receipt, acknowledgment, and
handling of unsolicited proposals.
Unsolicited proposals and requests for
additional information regarding their
preparation shall be submitted to:
Federal Emergency Management Agency,

Office of Aequisition Management, Policy

and Evaluation Division, 500 C Street SW,

Room 728, Washington, D.C. 2047

{b) Unsolicited proposals shall be
submitted in an original and five copies

at least six months in advance of the
date the offeror desires to begin work so
that there will be enough time to
evaluate the proposal and negotiate a
contract.

4415,506-1 Receipt and initial review.

The Office of Acquisition
Management shall acknowledge an
unsolicited proposal. Simultaneously,
copies of the proposal shall be sent to
the appropriate program offices for
evaluation.

Subpart 4415.8—Price Negotiation

4415803 General

When all efforts to get a contractor to
agree to a reasonable price or fee have
failed, the contracting officer shall refer
the matter to the head of the contracting
activity.

Subpart 4415.10—Preaward, Award
and Postaward Notifications, Protests,
and Mistakes

4415.1003 Debriefing of unsuccessful
offerors.

Any unsuccessful offeror may write
for a debriefing within two months after
contract award. The contracting officer
shall provide the debriefing.

PART 4416—TYPES OF CONTRACTS

Subpart 4416.3—Cost-Reimbursement
Contracts

Sec.
4418303 Cost-sharing contracts,

Subpart 4416.6—Time-and-Materials, Labor
Hour, and Letter Contracts
4416603 Letter contracts.
4416.603-3 Limitations.

Authority: 40 U.S.C. 486{c): Reorganization
Plan No. 3 of 1978,

Subpart 4416.3—Cost-Reimbursement
Contracts

4416303 Cost-sharing contracts.

(a) This subsection sets forth basic
guidelines governing cost-sharing
contracts.

{b)(1) Cost sharing with non-Federal
organizations shall be encouraged in
contracts for basic or applied research
in which both parties have considerable
interest.

(2) Contracting officers shall assure
themselves of the following in
determining contract type:

(i) The research effort has more than
minor relevance to the non-Federal
activities of the performing organization
and is not primarily a service to the
Government,

(ii) The performing organization has
adequate non-Federal sources of funds
from which to make a cash contribution.

{iii) The performing organization is
engaged primarily in production or other
service activities, as opposed to
research and development, and is in a
favorable position to make a cosl
contribution.

(iv) The principal purpose of the
contract is research.

{v) Payment of the full cost of the
project is not necessarily in order to
obtain the services of the particular
organization.

(3) FEMA's Appropriation Act
requires cost sharing by the contractor
under research contracts resulting from
unsolicited proposals. See 4415.502-70.

(c) Guidelines for determining the
amount of cost sharing.

(1) For educational institutions and
other not-for-profit or non-profit
organizations, cost sharing may vary
from 1 to 50 percent of the costs of the
project. In some cases it may be
appropriate for educational institutions
to provide a higher degree of cost
sharing, such as when the cost of the
research consists primarily of the
academic-year salary of faculty
members, or when the equipment
acquired by the institution for the
project will be of significant value to the
institution in its educational activities.

(2) The amount of cost participation
by commercial or industrial
organizations may vary from 1 percent
or less to more than 50 percent of total
project cost, depending upon the extent
to which the research effort is likely to
enhance the performing organization's

* capability, expertise, or competitive

position, and the value of such
enhancement to the performing
organization. Recognize, however, that
organizations predominately engaged in
research and development with little
other activity may not be able to derive
a monetary benefit from the research
under Federal agreements.

(3) A fee will usually not be paid to
the performing organization if the
organization is to contribute to the cost
of the research effort, but the amount of
cost sharing may be reduced to reflect
the fact that the organization is
foregoing normal fees on the research.
However, if the research is expected to
be of major value to the performing
organization and if cos! sharing is not
required by statute, it may be
appropriate for the performer to make a
contribution in the form of a reduced fee
rather than sharing the costs of the
project.

(4) Each cost-sharing contract
negotiated shall contain the clause in
4452.216-70.
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4416.602 Letter contracts.

4416.603-3 Limitations.

A letter contract may be used only if
the head of the contracting activity
executes a determination and finding
that no other contract type is suitable.

PART 4417—SPECIAL CONTRACTING
METHODS

Subpart 4417.70—General

4417.7001 Preference for local
contractors.

(a) This subsection establishes
policies relating to local contractor
preference to receive contract awards
resulting from competitive solicitations
under a Presidentially declared major
disaster or emergency operation.

(b) The geographic areas to which
local contractor preference shall apply
are those affected by the Presidentially
declared disaster and designated in the
Federal Register by the Associate
Director, State and Local Programs and
Support, or his designee. Geographical
ireas shall be identified by county or
other political subdivision.

(e) Pursuant to the provisions of Pub.
L. 93-288(k), the provisions set forth in
4452.217-70 shall be included in each
competitive solicitation for disaster
relief response.

(d) If the contracting officer
determines it to be in the best interest of
the Government, the provision set forth
in 4452.217-70 need not be included in
solicitations. Such determination shall
be documented in the contract file with
a findings and determination signed by
the contracting officer and approved by
the head of the contracting activity.

(e} If the contracting officer makes the
determination of paragraph {d) above,
local pasticipation may be encouraged
by:

(1) Setting the procurement aside for
labor surplus area if the disaster area
has been established as a labor surplus
area;

(2) Advertising anly in the local
disaster area; and/or

(3) Dividing large requirements into
several smaller requirements.

(40 LL.S.C. 486(c); Reorganization Plan Ne. 3 of
1978.)

PART 4419—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

Subpart 4419.2—Policies

4419.201 General policy.

(a) The Director, Office of Equal
Opportunity, is aiso the Director, Office
of Small and Disadvantaged Business
Utilization.

(b) The Chief, Policy and Evaluation
Division, Office of Acquisition
Management, is the small business
technical advisor.

(c)'Each contracting officer is a small
and disadvantaged business utilization
specialist.

(40 U.S.C. 486{c); Reorganization Plan No. 3 of
1978)

PART 4424—PROTECTION OF
PRIVACY AND FREEDOM OF
INFORMATION

Subpart 4424.2—Freedom of
Information Act

4424.202 Policy,

FEMA's Freedom of Information Act
policy is codified at 44 CFR Part 5.

(40 U.S.C. 486(c); Reorganization Plan No. 3 of
1978)

SUBCHAPTER E—GENERAL
CONTRACTING REQUIREMENTS

Part 4429—TAXES

Subpart 4429.1—General

4429.101 Resolving tax problems.

(a) The Office of General Counsel is
responsible, within FEMA, for handling
all tax problems, It also is responsible
for asking the Department of Justice for
representation or intervention in
proceedings concerning taxes.

{b) The contracting officer shall
request, in writing, the assistance of the
Office of General Counsel in resolving a
tax problem. The request shall detail the
problem and include supporting
information.

The Office of General Counsel shall
inform the contracting officer of the
disposition of the tax problem and the
contracting officer will tell the
contractor.

{40 11.S.C. 488(c); Reorganization Pan No. 3 of
1978)

Subpart 4432.4—Advance Payments

4432402 General,

The head of the contracting activity
has responsiblity and authority to make
findings and determinations and to
approve or disapprove contract terms.

(40 U.S.C. 486{c); Reorganization Plan No. 3¢/
1978)

SUBCHAPTER F—SPECIAL CATEGORIES
OF CONTRACTING

PART 4435—RESEARCH AND
DEVELOPMENT CONTRACTING

4435.003 Policy.
Cost-sharing policy for research and

development contracts is stated in
4415.502~-70.

(20 U.S.C. 486{c); Reorganization Plan No. 3 of
1978)

PART 4436—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 4436.6—Architect-Engineer
Services

Sen.
4436.602-2 Evaluation boards.
4436,602-4 Selection avthority,
Authority: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978)

Subpart 4436.6—Architect-Engineer
Services

4436.602-2 Evaluation boards.

{a) Each architect-engineer evaluation
board, permanent or ad hoe, shall have
at least five voting members and one
allernate. These will be Federal
employees. A majority of the voling
members will be from the program
office.

{b) During the selection process, a
board member or advisor may have, or
appear to have, a conflict of interest
regarding a firm in the competition.
Immediately upon becoming aware of 3
potential conflict or an appearance of
conflict, the member or advisor shall
notify the board chairperson who shall,
in turn, inform the Office of General
Counsel, The Office of General Counsel
shall make a final determination on the
conflict issue.

(¢} The evaluation board is to be
insulated from outside pressures.
Information concerning board
deliberations shall be divulged only to
persons having a need-to-know.

4436.602-4 Selection authority.

(a) Heads of program offices which
may require architect-engineer services
are designated as selection authorities




Federal Register / Vol. 50, No. 85 / Thursday, May 2, 1985 / Proposed Rules

18809

for acquisitions of architect-engineer
Services.

(b) A determination shall be sent to
the contracting officer listing the
selected firms in order of preference.

PART 4450—EXTRAORDINARY
CONTRACTUAL ACTIONS

Subpart 4450.2—Delegation of and
Limitations on Exercise of Authority
Sec

4450.201 Delegation of authority.
4450.202 Contract adjustment boards.

Authority: 50 U.S.C. 1431-1435; E.O. 10788;
E.O. 12148,

Subpart 4450.2—Delegation of and
Limitations on Exercise of Authority

4450.201 Delegation of authority.

All authority granted by 48 CFR 50.101
may be exercised by the Director of the
Federal Emergency Management
Agency. Such authority to approve,
authorize, and direct appropriate action
under this part and to make all
appropriate determinations and findings
which do not obligate the United States
in excess of $50,000 are delegated to the
Director, Office of Acquisition
Management. Such authority to approve,
authorize, and direct appropriate action
under this part and to make all
appropriate determinations and findings
which may obligate the United States in
excess of $50,000 are delegated to the
FEMA Contract Adjustment Board. The
limitations contained in 48 CFR 50.201
and 50.202 apply.

4450.202 Contract adjustment boards.

As cases arise under the Act, the
Director of FEMA may appoint, as
needed, a FEMA Contract Adjustment
Board consisting of one senior staff
member, not otherwise involved with
the action under consideration, from
each of the following offices:

(2) Acquisition Management. who
shall act as Chairperson

(b) General Counsel

(c) Comptroller.

SUBCHAPTER H—CLAUSES AND FORMS

PART 4452—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 4452.2—Texts of Provisions and

Clauses

Sec

#52.217-70 Preference for Local
Contragtors in Presidentially Declared
Major Disasters or Emergencies.

#52.227-70 Reproduction of reports.

#52.227-71 Coordination of Federal
reporting requirements,

#152.227-72  Publication.

Sec.
4452.239-70 Rights in technical data and
computer software,
4452.239-71  Rights in Technical Data—
Specific Acquisition.
Authority: 40 U.S.C. 486(c): Reorganization
Plan No. 3 of 1978.

Subpart 4452.2—Texts of Provisions
and Clauses.

4452.217-70 Preference for Local

Pursuant to the provisions of Pub. L.
93-288 and 4415.105-71, the following
provisions shall be included in each
competitive solicitagion for on-site
disaster relief response:

Preference for Local Contractors (APR 1984)

In awarding any contract pursuant to this
solicitation, the Government shall give
preference to local organizations, firms and
individuals residing or doing business
primarily in the geographic area identified as
the disaster area.

The contracting officer reserves the right to
request offerors to furnish documentation to
demonstrate eligibility for local contractor
preference. To be eligible, the offeror shall
have been residing (in the case of
individuals) or doing the major portion of its
business (in the case of business entities) in
the disaster area.

An offeror for which eligibility is
established (local offeror) shall be permitted
to meet the lowest price received from an
otherwise eligible non-local offeror, provided
that the proposed price from the local offeror
does not exceed 130 percent of the price of
the non-local offeror. The lowest priced local
offeror within 130 percent of the lowest non-
local offeror shall have the first chance to
meet the non-local price. If the local offeror
meets the lowest non-local price and is
determined to be responsibie, award shall be
made. If the non-local offer is not met, the
next lowes! local offeror within 130 percent

shall have the chance to meet the lowest non-

local price. This process shall continue until
award is made to a local offeror within 130
percent requirement or the supply of such
local offerors is exhausted and award made
to the lowest non-local offeror,

(End of Clause)

4452.227-70 Reproduction of reports.

Include the following clause in the
contract when the product is a report,
data or other written material.

Reproduction of Reports (April 1984)
Reproduction of reports, data. or other
wrilten material, if required herein, is
authorized provided that the material
produced does not exceed 5,000 production
units of any page and that items consisting of
multiple pages do not exceed 25,000
production units in aggregate. The aggregate
number of production units is to be
determined by multiplying pages times
copies. A production unit is one sheel, size
8% x 11 inches or less, printed on one side

only, and in cne color. All copy prepuaration
to produce camera-ready copy for
reproduction mus! be set by methods other
than hot metal typesetting. The reports
should be produced by methods employing
stencils, masters, and plates which are to be
used on single-unit duplicating equipment no
larger than 11 by 17 inches with 8 maximum
image of 10% by 14% inches and are
prepared by methods or devices that do not
utilize reusable contact negatives and/or
positives prepured with a camera requiring a
darkroom. All reproducibles (camera-ready
copies for reproduction by photo offset
methods) shall become the property of the
Government and shall be delivered to the
Government with the report, data, or other
written material.

(End of Clause)

4452.227-71 Coordination of Federal
reporting requirements.,

The following clause shall be included
in contracts when appropriate:

Coordination of Federal reporting services
(April 1984)

In the event that it is a contractuul
requirement to collect information from 10 or
more public respondents, the provisions of 44
U.S.C. Chapter 35 (Coordination of Federal
Reporting Requirements), shall apply to this
contract. The contractor shall obtain through
the project officer the required Office of
Management and Budge! clearance before
making public contacts for the collection of
data or expending any funds for such
collection. The authority to proceed with the
collection of data from public respondents
and the expenditure of funds therefore shall
be in writing signed by the Contracting
Officer.

{End of Clause)

4452.227-72 Publication.

The following clause shall be used in
all contracts under which it is
anticipated that a report will be a
product.

Publication (April 1984)

(&) Definition. For the purpose of this
clause “publication” includes (1) any
document containing information intended
for public consumption or (2) the act of, or
any act which may result in, disclosing
information to the public.

(b) General. The results of the research and
development and studies conducted under
this contract are to be made available to the
public through dedication, assignment to the
Government, or other such means as the
Director of the Federal Emergency
Management Agency shall determine.

(c) Reports furnished the Government. All
intermediate and final reports of the research
and development and studies conducted
hereunder shall indicate on the cover or other
initial page that the research and
development and studies forming the basis
for the report were conducted pursuant to &
contract with the Federal Emergency
Management Agency. Such reports are
official Government property and may not be
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published or reproduced (in toto, in verbatim
excerpl, or in a form approximating either of
these) as an unofficial paper or article. The
contractor or technical personnel (each
employee or consultant working under the
adminisirative direction of the contractor or
any subcontractor hereunder) may publish
such reports in whole or in part in a non-
Government publication only in accordance
with this paragraph (c) and paragraph (e)(1)
of this clause.

(d) Publication by Government. The
Government shall bave full right to publish
all information, data, and developed
as a result of the research and development
and studies conducted hereunder.

(e) Publication by contractor or technical
personnel.

(1) Publication in whole or in part of
contractor’s reports furnished the
Government. Unless such reports have been
placed in the public domain by Government
publication, the contractor or technical
personnel (each employee or consultant
working under the administrative direction of
the contractor or any subcontractor
hereunder) may publish a report furnished
the Government, in tolo or in verbatim
excerpl, but consistent with paragraph (c) of
this clause may not secure copyright
subject to the following conditions and the
c'c])ndiliom in paragraph (e)(4) and paragraph
(

(i) During the first six months after
submission of the full final report, if written
permission to publish is obtained from the
contracting officer.

(i) After six months following submission
of the full report, and if paragraph (e)(3) is
inapplicable, if a foreword or footnote in the
non-Government publication indicates the
source of the verbatim material.

(2) Publication, except verbatim excerpts,
concerning or based in whole or in part on
results of research and development and
studies hereunder. The contractor or
technical personnel may issue a publication
concerning or based in whole or in part on
the results of the research and development
and studies conducted under this contract
and may secure copyright therein, but'in so
publishing is not authorized thereby to inhibit
the unrestricted right of the Director of the
Federal Emergency Management Agency to
disclose or publish, in such manner as he may
deem to be in the public interest, the results
of such research and development and
studies to the following conditions and the
requirement in paragraph (e)}{4):

() During the first six months after
submission of the full final report, and if
paragraph (e)(3) is inapplicable. if written
waiver of the waiting period is obtained from
the contracting officer.

(ii) After six months following submission
of the full final report, and if paragraph (e)(3)
is inapplicable, subject to Government
exercise of an option that the publication
contain a foreword or initial footnote
substantially as follows;

The (research) (development) (studies)
forming (part of) the basis for this publication
were conducted pursuant to a contract with
the Federal Emergency Management Agency.
The substance of such (research)
[development) (studies) is dedicated to the

public. The author and publisher are solely
responsible for the accuracy of statements or
interpretations contained therein.

(3) General conditions if FEMA determines
that contractor's final report contains
patentable subject matter developed in
contract performance. If the contracting
officer determines that the contractor’s full
final report contains patentable subject
matter developed in the performance of this .
contract and so notifies the contractor in
writing prior to six months from date of
submission of such report, no publication of
verbatim excerpts from contractor's reports
or publication concerning or based in whole
or in part on the results of the research and
development and studies hereunder shall be
made without the written consent of the
contracting officer.  *

(4) Copies of contractor and technical
personnel publications to be furnished the
Government. The contractor or technical
personnel will furnish the contracting officer
six copies of any publications which are
based in whole or in part on the results of the
research and development and studies
conducted under this contract.

(f) Administratively confidential
information. The contractor shall not publish
or otherwise disclose, except to the
Government and except matters of public
record any information or data obtained
hereunder from private individuals,
organizations, or public agencies in a
publication whereby the information or data
furnished by any particular person or
establishment can be identified, except with
the consent of such person or establishment.

(8) Inclusion of provisions in controctor’s
agreements. The contractor shall include
provisions appropriate to effectuate the
purposes of this clause in all contracts of
employment with persons who perform any
part of the research or develofiment or study
under this contract and in any consultant's
agreements or subcontracts involving
research or development or study thereunder.

{End of Clause)

§ 4452.239-70 Rights in Technical Data
and Computer Software.

The following clause shall be used
whenever technical data or computer
software is involved, unless unlimited
data rights are being procured.

Rights in Data (April 1984)

(a) Definitions. (1) Technical data means
recorded information regardless of form or
characteristic of a scientific or technical
niture. It may for examples document
research, experimental, developmental or
engineering work or be usable or used to
define a design or process or to procure,
produce, support, maintain, or operate
material. The data may be graphic or
pictorial delineations in media such as
drawings or photographs, text in
specifications or related performance or
design type documents or computer printouts.
Example of technical data include research
and engineering data, engineering drawings
and associated lists, specifications standards,
process sheets, manuals, technical reports,
catalog item identifications and related
information and computer software

documentation. Technical data does not
include computer software or financial,
administrative, cost or pricing, and
management data or other information
incidential to contract administration.

(2) Computer means a data processing
device capable of accepting data, performing
prescribed operations on the data, and
supplying the results of these operations: for
example: a device that operates on discrete
data by performing arithmetic and logic
process on these data, or a device that
operates on analog data by performing
physical processes on the data.

(3) Computer software means computer
programs and computer data bases.

(4) Computer program means a series of
instructions or statements in a form
acceptable to a8 computer, designed to cause
the computer to execute an operation or
operations. Computer programs include
operating systems, assemblers, compilers,
interpreters, data management systems,
utility programs, sort-merge programs and
ADPE maintenance/diagnostic programs, as
well as applications programs such as
payroll, inventory control, and engineering
analysts programs. Computer programs may
be either machine-dependent or machine-
independent, and may be general-purpose in
nature or designed to satisfy the requirements
of a particular user.

(5) Computer data base means a collection
of data in a form capable of being processed
and operated on by a computer.

(6) Computer software documentation
means technical data including computer
listings and printouts in human-readable form
which (i) documents the design or details of
computer software, (if) explains the
capabilities of the software, or (iii) provides
operating instructions for using the software
to obtain desired results from & computer.

(7) Unlimited rights means rights to use,
duplicate, or disclose technical data or
computer software in whole or in part, in any
manner and for any purpose whatsoever, and
to have or permit others to do so.

(8) Limited rights means rights to use.
duplicate, or disclose technical data in whole
or in pari, by order for the Government, with
the express limitation that such technical
data shall not, without the written permission
of the party furnishing such technical data be
(&) released or disclosed in whole or in part
outside the Government, (b) used in whole or
in part by the Government for manufactuer or
in the case of computer software
documentation, for preparing the same or
similar computer software, or (c) used by a
party other than the Government excep! for:
(1) Emergency repair or overhaul work only,
by or for the Government, where the item or
process concerned is not otherwise
reasonably available to enable timely
performance of the work, provided that the
release or disclosure thereof outside the
Government shall be made subject to a
prohibition against further use, release of
disclosure; or (i) release to a foreign
government as the interest of the United
States may require, only for such information
or evaluation within such Government or for
emergency repair or overhaul work by or for
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wch Government under the conditions of (i)
ghove
19) Restricted rights apply anly to computer
whware and include, asa minimam, the right
1o (i) Use computer software with the
waputer for which or with which it was
wruired including use al any Government
Installation to which the computer may be
pansferred by the Government, [if) use
cmputer software with a backup compuoter if
the computer for which or with which it was
yequired is inoperative, (ili) copy computer
peograms for sufekeeping [archives] or
backup purposes, [iv] modify computer
soltwire, or combine it with other software,
sabject to the provision that those portions of
the derivative software incorporating
restricled rights software are subject to the
same restricted rights, and (v) treat computer
witware bearing a copyright notice as a
published copyrighted work, and in addition,
any oither spcci[lc ﬂghu not inconsistent
therewith listed or describied in this contract
ot described in a license or agreement made
s part of this contract,
[b) Government right.—{1) Unlimited
mehts. The Government shall have unlimited
rights in: (i) Technical data and computer
software resulting directly from performance
of experimental. developmental, or research
work which wus specified as an element of
peclormunce in this or any other Government
contract or subcontract, (if) computer
software mquired to be oﬂgiaulnd or
deseloped under @ Government contract, or
peneraled as @ necessary part of performing a
contract, (iil) computer dats bases. prepared
veder Covernment confract, consisting of
imlormation supplied by the Government,
miormation in which the Government has
selimited rights, or information which is in
the public domain, {iv) technical data
pecessary 10 enihle manufacture of end
Hems, components, and modifications, or to
muble the performance of processes, when
Ihe items, compoenents, modifications, or
tocesses have been, or are being developed
wicer this or any other Government contract
¢ subcontract in which experimental,
velopmental, or resesrch work Is or was
pecilied as an element of contract
P rivrmance, except technical data
aining to items, components, processes,
Tcomputer software developed at private
pense |but see (2)(i5) below), (v) technical
4 or computer software prepared or
“quired to be delivered under this or any
Ber Government contract or subcontract
i constituting corrections or changes to
‘;‘-v!nnmnl-fumished data or computer
ware. (vi) technical data pertaining to end
'tms, components, or processes, prepared or
“';-‘ red to be delivered under this or nny
phes Covernment contract or subcontract for
= purpose of identifying sources, size,
Pliguration, mating and sttachment
“aricieristics, functional characteristics,
16 performance requirements (“form. fit,
i funclion™ data, e.g.. specification control
iwings, catulog sheets, envelope drawings,
1 Vi) manuals or instructional materinls
epar dor required to be delivered under
s contract or gy subcontrac! hereunder
‘r'f nstullation, operation, maintenance, or
“ining purposes, {viii) technical data or
“puter software which is in the public

domain, or has been or is normally furnished
without restriction by the contractor or
subcontractor, and fix) technical data or
computer software histed or described in an
agreement incorporated into the schedule of
this contract which the parties have
predetermined on the basis or subparagraphs
(i) through {viii) above, and ugreed will be
furnished with unlimited rights.

(2) Limited rights. The Government shall
have limited rights in: {i} Technical data
listed or described in an agreement
incorporated into the schedule of this
contract which the parties have agreed will
be furnished with limited rights and, (ii)
technical data pertaining to items,
components, or processes developed at
private expense, and computer software
documentation related to computer software
that is acquired with restricted rights, other
than such data as may be included in the
data referred to in (b)(1)(1). (v}, (viii) and {ix):
provided that enly the portion or portions of
each piece of data to which limited rights are
to be asserted pursuant to (2){i} and (it} above
are identified (for example, by circling.
underscoring, or a note), that the piece of
data is marked with the legend below in
which is inserted:

{A) The number of the contract under
which the technical datu is to be delivered,

(B) The name of the contractor and any
subcontractor by whom the technical data
was generated, and

(C) An explanation of the method used to
identify limited rights data.

Limited Rights Legend

Contract No.
Contractor

Explanation of Limited Rights
Identification Method Used

Those portions of this technical data
indicated as limited rights data shall not,
without the written permission of the above
contractor, be either (a) used, released, or
disclosed in whole or in part outside the
Covernment; (b) used in whole or in part by
the Government for manufacture or, in the
case of computer software documentation, for
preparing the same or similar computer
soflware: or (c) used by a party other than
the Government excep! for (i) emergency
repair or overhaul work only, by or for the
Government. where the item or process
cancermned is not otherwise reasonably
available to enable timely performance of the
work, provided that the release or disclosure
hereof outside the Government shall be made
subject to a prohibition against further use,
release. or disclosure; or (i) release to a
foreign government as the interest of the
United States may require, only for
information or evaluation within such
government or for emergency repair or
overhaul work by or for such government
under the conditions of (i) above. This legend
together with the indications of the portions
of this data which wre subject to such
limitations shall be included on any
reproduction hereof which includes any part
of the portions subject to such limitations.

(3) Restricted rights. The Government shall
have restricted rights in computer software,
listed or described in & license or agreement

made u part of this contract, which parties
have sgreed will be furnished with restricted
rights provided however notwithslanding any
contrary provision in any such license or
agreement, the Government shall have the
rights in (a)(9){i) through (v). Such restricted
rights are of no effect unless the computer
software is marked by the contractor with the
following legend: RESTRICTED RIGHTS
LEGEND

USE, DUPLICATION, OR DISCLOSURE IS
SUBJECT 10 RESTRICTIONS STATED IN
Contract No.
With
[Name of Contractor)

and the related computer softwure
documentation includes a prominent
statement of the restrictions applicable to the
computer software. The contractor may not
place any legend on computer software
indicating restrictions on the Government’s
rights in such software unless the restrictions
are set forth in a license or agreement made a
part of this contract prior to the delivery date
of the software. Failure of the contractor to
apply a restricted rights legend to such
computer software shall relieve the
Government of liability with respect to such
unmarked software.

(4) No legend shall be marked on, nor shadl
uny limitation or restriction on rights of use
be asserted as to any dala or computer
software which the contractor has previously
delivered to the Government without
restriction. The limited or restricted rights
provided for by this paragraph shall not
impair the right of the Government to use
similar or identical data or computer
software scquired from other sources.

(c) Materiul covered by copyright. (1) In
addition to the rights granted under the
provisions of {b) above, the contractor agrees
to and does hereby grant to the Government
a royalty-free nonexclusive and irrevocable
license throughout the world for Govarnment
purposes to publish, translate, reproduce,
deliver, perform, dispose of, end to authorize
others to do so, all technical data, except
computer software documentation bearing a
copyright notice and furnished in support of
restricled rights compuler software, and
unlimited rights computer software prepared
or required to be delivered under the contract
now or hereafter covered by copyright.

(2) Copyrighted matter shall not be
included in technical data furnished
hereunder without the written permission of
the copyright owner for the Govermment to
use such copyright matter in the manner
described in (¢}){1) above, unless the written
approval of the contracting officer is
obtained.

(3) The contractor shall report to the
Government {or higher-tier contractor)
promptly and in reasonable written detail
each notice or claim of copyright
infringement received by the contractor with
respect 10 any technical data or computer
software delivered hereunder.

(d) Removol of unauthorized markings.
Notwithstanding any provision of this
contract concerning inspection and
acceptance, the Government may correct,
cancel, or ignore any marking not authorized
by the terms of this contract on any technical
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data or computer software furnished
hereunder if:

(1) The contractor fails to respond within
80 days 1o a written inquiry by the
Government concerning the propriety of the
markings, or

{2) The contractor’s response fails to
substantiate within 80 days after written
notice, the propriety of limited rights,
markings by clear and convincing evidence or
of restricted rights markings by identification
of the restrictions set forth in the contract.

In either case, the Government shall give
wrillen notice to the contractor of the action
taken,

(e) Relation to patents. Nothing contained
in this clause shall imply a license to the
Governmen! under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent,

() Limitation on charges for data and
computer software. The contractor recognizes
that the Government or a foreign government
with funds derived through the Military
Assistance Program or otherwise through the
United States Government, may contract for
property or services with respect to which the
vendor may be liable to the contractor for
charges for the use of technical data or
compuler software on account of such a
contract. The contractor further recognizes
that it is the policy of the Government not to
pay in connection with its contracts, or to
allow to be paid in connection with contracts
made with funds derived through the Military
Assistunce Program or otherwise through the
United States Government, charges for data
or compuler software which the Government
has a right 10.use and disclose to others
which is in the public domain, or which the
Government has been given without
restrictions upon its use and disclosure to
others. This policy does not apply to
reasonable reproduction, handling, mailing,
and similar administrative costs incident to
the furnishing of such data or computer
-software. In recognition of this policy, the
contractor agrees to participate in and make
appropriate arrangements for the exclusion of
such charges from such contracts. or for the
refund of amounts received by the contractor
with respect 1o any such charges not so
excluded.

(R) Acquisition of data and computer
software from subcontractors. (1) Whenever
any technical data or computer software is to
be oblained from a subcontractor under this
contract, the contractor shall use this same
clause in the subcontract without alteration
and no other clause shall be used to enlarge
or diminish the Government's or the
contractor’'s rights in that subcontractor data

or computer software which is required for
the Government.

[2) Technical data required to be delivered
by a subcantractor shall normally be
delivered lo the next higher-tier contractor.
However, when there is a requirement in the
prime contract for data which may be
submitted with limited rights pursuant to
(b){2} above; a subcontraclor may fulfill such
requirement by submitting such data directly
to the Governmant rather than through the
prime contractor.

(3) The contractor and higher-tier
subcontractors will not use their power to
award subcontracts as economic leverage to
acquire technical data or computer software
from their subcontractors for themselves.

{End of Clause)

4452.239-71 Rights in Technicai Data—
Specific Acquisition,
Use the following clause when

unlimited data rights are being procured:

Rights in Data—Specific Acquisition (APR
1584)

(&) Definition, Technical data means
recorded information regardless of form or
characteristic of a scientific or technical
nature. It may, for example. document
research, experimental, developmental, or
engineering work: or be usable or used to
define a design or process or to procure,
produce, support, maintain, or operate
material, The data may be graphic or
pictorial delincations in media such as
drawings or photographs, text in
specifications or related performance or
design type documents, or computer
printouts. Examples of technical data include
research and engineering data, engineering
drawings and associated lists, specifications.
standards, process sheets. manuals, technical
reports, catalog item identifications and
related information, and documentation
related to computer software. Technical data
does not include computer software or
financial, administrative, cost or pricing, and
management data, or other information
incidental to contract administration.

(b) Government Rights. The Government
may duplicate, use, and disclose in any
manner and for any purpose whatsoever, and
have others do s0, all or any part of the
technical data delivered by the contractor to
the Government under this contract,

(¢} Material Covered by Copyright. (1) In
addition to the rights granted under the
provisions of (b) above, the contractor agrees
to and-does hereby grant 1o the Government
a royalty-free, nonexclusive and irrevocable
license throughout the world for Government
purposes to publish, translate, reproduce,

deliver, perform; dispose of, and 10 nuthoris
others to do so, all technical date required
be delivered under the contract now or
hereafter covered by copyright.

[2) Capyrighted matter shall not be
included in technical data furnished
hereunder without the written permissian of
the copyright owner for the Government 1y
use such copyrighted matter in the monne
described in (c){1) above, unless the writies
approval of the contracting officer is
obtained.

(3) The contractor shall report to the
Government (or higher-tier contractor)
promptly and in reasonable written detai
each notice or claim of copyright
infringement received by the contractor wil
respect to any technical data delivered
hereunder.

(d) Relation to patents. Nothing contained
in this clause shall imply a license 1o the
Government under any patent, or be
construed as affecting the scope of any
license or other right otherwise granted to
Government under any patent.

(e) Limitation on charges fordata ond
computer software. The contractor recogni
that the Government or a foreign governme
with funds derived through the Military
Assistance Program or otherwise through the
United States Government. may contract lor
property or services with respect to which &
vendor may be liable to the contractor for
charges for the use of technical data or
computer software on accoun! of such «
contracl. The contractor further recognizes
that it is the policy of the Government no! &
pay in connection with its contracts. or to
allow to be paid in connection with contracy
made with funds derived thraugh the Miits
Assistance Program or otherwise through i
United States Governmen!, charges for dals
or computer software which the Governmes!
has & right to use and disclose 10 others
which is in the public domain, which the
Government has been given without
restrictions upon its use and disclosure i
others. This policy does not apply to
reasonable reproduction, handling, mailing
and similar administrative costs incident lo
the furnishing of such data or computer
software. In recognition of this policy. the
contraclor agrees (o participate in and mase
appropriate arrangements for the exclusion #
such charges from such contracts, or for the
refund of amounts received by the conlrate
with respect to any such charges not so
excluded.

(End of Clause)

Louis O. Giuffrida,

Director.

|FR Doc. 85-10509 Filed 5-1-85; 6:45 am|
BILLING CODE 6718-01-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7CFR Part 908
|valencia Orange Regulations 342 and 343]
valencia Oranges Grown in Arizona

and Designated Part of California;
Limitation of Handling

acencY: Agricultural Marketing Service,
USDA.
action: Final rule.

sUMMARY: Regulations 342 and 343
establish the quantity of fresh
California-Arizona Valencia oranges
fhat may be shipped to market during
the periods May 3-May 9, 1985, and May
10-May 16, 1985, respectively. These
regulations are needed to provide for
orderly marketing of fresh Valencia
oranges for the period specified due to
the marketing situation confronting the
prange industry.

DATE: Regulation 342 (§ 908.642)
becomes effective May 3, 1985, and
Regulation 343 (§ 908.643) becomes
effective May 10, 1985.

FOR FURTHER INFORMATION CONTACT:
William ]. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington. D.C.
m250, telephone: 202-447-5975.

SUPPLEMENTARY INFORMATION:
Findings

This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been designated a “non-
major” rule. William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
mpact on a substantial number of small
entities.

These regulations are issued under
Marketing Order No. 908, as amended (7
CFR Part 908), regulating the handling of
Vilencia oranges grown in Arizona and

designated part of California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The
regulations are based upon the
recommendation and information
submitted by the Valencia Orange
Administrative Committee (VOAC) and
upon other available information. It is
hereby found that this action will tend
to effectuate the declared policy of the
act.

The regulations are consistent with
the marketing policy for 1984-85. The
marketing policy was recommended by
the committee following discussion at a
public meeting on March 26, 1985. The
committee met again publicly on April
23, and April 30, 1985, to consider the
current and prospective conditions of
supply and demand and recommended a
guantity of Valencia oranges for the
specified weeks. The committee reports
the demand for Valencia oranges is
slightly improving.

A digest of the VOAC's 1984-85
marketing policy was published in the
March 29, 1985, Federal Register (50 FR
12515). Interested persons were afforded
opportunity to submit written
suggestions, views or pertinent
information relating to such policy.
About 80 comments were received.
Thesé comments were considered by the
Department of Agriculture (USDA) in
connection with the approval of the
marketing policy for this program.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because there is
insufficient time between the date when
information upon which the regulations
are based became available and the
effective date necessary to effectuate
the declared policy of the act. Interested
persons were given an opportunity to

submit information and views on the
regulations at an open meeting. To
effectuate the declared policy of the act,
it is necessary to make the regulatory
provisions effective as specified, and
handlers have been notified of the
regulation and its effective dates.

List of Subjects in 7 CFR Part 908

Marketing agreements and orders,
California, Arizona, Oranges (Valencia).

PART 908—[AMENDED)

1. The authorily citation for Part 7
CFR 908 continues to read as follows:

Authority: Secs. 1-18, 48 Stat. 31, as
amended; 7 U.S.C. 001-674.

2. Section 908.642 is added to read as
follows:

§908.642 Valencia Orange Regulation 342,
The quantities of Valencia oranges
grown in California and Arizona which
may be handled during the period May

3, 1985 through May 9, 1985, are
established as follows:

(a) District 1: 228,000 cartons;

(b) District 2: 372,000 cartons;

{c) District 3: Unlimited cartons.

3. Section 908.843 is added to read as
follows:

§908.643 Vaiencia Orange Regulation 343.
The quantities of Valencia oranges
grown in California and Arizona which
may be handled during the period May

10, 1985, through May 16, 1985, are
established as follows:

{a) District 1: 228,000 cartons;

(b) District 2: 420,000 cartons;

(c) District 3: Unlimited cartons.

Dated: May 1, 1985,
Thomas R. Clark, :
Acting Director, Fruit and Vegetable
Division, Agriculture Marketing Service.
[FR Doc. 85-10894 Filed 5-1-85; 11:55 am|
BILLING CODE 3410-02-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 84-752; FCC 85-150]

Changes in the AM Technical Rules To
Reflect New International Agreements

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This action amends yarious
sections of the Commission's AM
technical rules to reflect the provisions
of new international agreements which
have been or are being negotiated. This
action will make it possible for class 11
stations in Alaska, Hawaii, Puerto Rico
and the Virgin Islands lo operate with
greater power and for stations
throughout the United States to have
greater flexibility in the choice of
operating powers.

EFFECTIVE DATE: June 3, 1985.

FOR FURTHER INFORMATION CONTACT:
Larry Olson, Mass Media Bureau (202)
632-6955.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order

In the matter of changes in AM technical
rules to reflect new international agreements;
MM Docket No. 84-752.

Adopted: March 28, 1985,

Released: April 24, 1985,

By the Commission: Commissioner Rivera
Issuing a statement at a later date.

1. The Commission has before it the
Natice of Proposed Rule Making in this
proceeding and the responses o it filed
by various broadcast licensees,
organizations and consultants,?

2. The primary purpose of this
proceeding is to consider appropriate
revisions of the Commission’s AM
technical rules to reflect new
international agreements already
completed {or which are being
negotiated).® As pointed out'in the
Notice, many AM rules were developed
years ago, based on the international
agreements then in effect. FCC rules and
international agreements are inexorably
linked in many areas, particularly with
regard to the technical matters, due to

' Fourteen comments and two reply comments
were filed: see appendix B.

* The Final Acts of the Regional Administrative
AM Broadcasting Conference [Rio de Janiero, 1881 );
the Bilateral AM Broadcasting Agreement between
the United States and Canada. signed in 1984, and
the bilateral agreement between the United States
wnd Mexico now under negotiation

the long range propagation
characteristics associated with the AM
broadcasting band and the attendant
need for extensive international
coordination.

3. The changes proposed in this
proceeding fall into two major
categories. The first consists of
proposed changes which would
substantially affect standards,
definitions or approaches relating to AM
allocations matters, such as the
establishment of intermediate
transmitting powers and the power
levels to be used by stations in Alaska,
Hawaii, Puerto Rico and the Virgin
Islands. The second category consists of
lesser changes such as the conversion of
propagation curves from English units to
metric units,

4. Nominal Transmitting Power. The
first major issue is that raised by our
proposal to eliminate the long standing
requirement that the nominal power of
stations be licensed in discrete steps.
We proposed allowing the use of
intermediate powers, as this
requirement has tended to restrict
coverage and limit a station’s flexibility
in achieving the most economical
antenna design for its particular
circumstances. The proposed rule would
permit any nominal power to be
specified, provided that it falls within
the range of permitted powers for that
class of station.

5. In addition to this substantive
change, we sought comments on the
procedural approach regarding
applications to be filed ?or increased
power. In this regard we inquired
whether there was support for a change
in the current categorization of any
power increase as a major change. We
also asked whether we should establish
a minimum threshold for the filing of
applications for power increases. These
latter considerations are important
given the potential administrative
impact upon the Commission from the
large number of applications that this
rule change could engender.

6. There was general support for the
proposal to eliminate the requirement to
specify power in discrete steps, and
nearly all commenting parties
recognized the Commission's need to
balance the proposed rule's benefits
against the potential administrative
impact that could result. However, with
respect to the establishment of a
minimum threshold for the filing of
applications for power increases and a
change in the definition of major and
minor changes, there were quite
divergent opinions expressed.
Recommendations pertaining lo a
minimum threshold for the filing of
applications for power increases varied

from no threshold to an increase of 50%
of a station’s current authorized power.
Although several parties have suggested
that some power increases could be
treated as minor changes,
implementation of such an approach
would produce difficulties in processing
the applications to be filed. As a result,
we have concluded that we should
continue to categorize all power
increases as major changes.

7. Based on the comments and our
own experience, we have concluded
that it is appropriate to eliminate the
requirement that nominal power be
specified only in discrete steps. As a
result, stations will be able to utilize the
maximum power consistent with
applicable interference limitations. It is
our view that no useful purpose would
be served if we were to continue to limit
power to arbitrary steps.

8. The definitions of nominal power in
§ 73.14 of the rules is being expanded to
reflect the new usage to be applied to
the term. As a result, nominal power
will now have two meanings. For
licenses granted or for applications on
file as of June 3, 1985, the meaning
would remain the same as previously
However, for applications filed after
June 3, 1985, reference to discrete steps
would no longer be applicable, and
nominal power would be equal to
antenna input power less any power
loss through a dissipative network and
for directional antennas, without
consideration of adjustments specified
in paragraphs (b)(1) and (b){2) of § 73.51
of the rules.

9. Although the specified nominal
power shouid normally fall between the
minimum and maximum power levels
for each class of station, nominal power
below the minimum for the station class
will be permitted provided that the
effective field produced by the station’s
antenna system is no less than that
which would result from minimum
power and minimum antenna efficiency
for the station class. For example. a
class I1I-B station would be permitted to
specify a nominal power of only 400
watts (minimum power for class is 500
watts) as long as the efficiency of the
antenna system is sufficient to produce
an effective field of at least 123.7 mV/m
at one mile (199.1 mV/m at one
kilometer)}—see § 73.189(b)(2)(ii).

10. Although there is clear merit to the
new approach, it cannot be implemented
without taking appropriate steps to
minimize its impac! upon Commission
resources. First, a threshold for the filing
of applications for power increases is
needed lo avolid the filing of
applications that do not provide
significant improvement in coverage




.

Federal Register / Vol. 50, No. 85 / Thursday, May 2. 1985 / Rules and Regulations

18819

Also. we believe it appropriate to focus
first on the applications offering the
greatest benefits. With this in mind we
examined the benefits which could be
expected from various levels of power
increases. This study indicated that
provision should not be made for
increases of less than 20% as they offer
little public benefit. This is because they
typically would yield less than a 9.5%
increase in radiation and less than a 5%
extension of the station’s signal.
Conversely, important gains can come
[rom an increase of 50% or more which
would bring at least a 22% gain in
radiation and at least a 10% extension of
lhe station's signal. We believe it is
appropriate to focus first on this latter
group of applications.

11. Thus, for a period of three years
after adoption of the rule, applications
lo increase power must specify an
ncrease of 50% or greater. An exception
is being provided for applications in
conflict with power increase
applications on “cut-off" lists. In such
cases, the application need only specify
a 20% increase, After three years, other
ipplications specifying a power increase
of 20% or more will be accepted for
filing. Those proposing less than a 20%
increase would continue fo be
unacceptable for filing. Applications
involving & change in site will not be
subject to either of these limitations, as
lhese applications require a full new
study and thus become equivalent to the
authorization of @ new station. It would
serve no purpose to exclude an
otherwise posstble power inarease,
however small, as part of this new
#uthorization.

12. We believe that this procedure will
spread applications out over a longer
period of time and will limit the process
lo applications which can bring a
meaningful improvement of service fo
the public. The 20% threshold will, in the
long run, we believe, be sufficient to
control the filing of applications of a
‘nvial” nature,

13. The Commission also proposed to
estublish & system for rounding off
authorized operating power in 8 manner
similar to that currently being used in
the FM service (§ 73.212). El Mundo
Broadcasting Corporation supported this
thange and suggested that transmitter
powers be rounded to two significant
figures as follows:

9% 0099 : 0

%5 i s i ™

We believe that these are reasonable
values to which rounding should be
performed, and we are adopting them.
Once the new rules become effective,
applicants will be required 1o round off
the nominal powers being specified and
to adjust the gtation RMS likewise. Ii
rounding upward to the nearest figure
would result in objectionable
interference, the applicant must then
round downward to the next nearest
figure and adjust the RMS accordingly.

14. Alaska, Hawaii, Puerto Rico and
the Virgin Islands. The second proposal
of a substantial nature involves special
relief for Puerto Rico and the Virgin
Islands. In the Notice we specifically
proposed to allow Class 111 statiorss in
Puerto Rico and the Virgin Islands to
increase power above the current 5 kW
limit and asked whether stations in
Alaska and Hawaii also should be
included in such a change. Unlike areas
in the conterminous U.S., use of higher
power in these locations would not
effectively limit otherwise possible
opportunities for additional stations on
the channel.

15. The responses expressed general
agreemen! with our proposal and also
supported treating Hawaii and Alaska
in a similar fashion in recognition of
their distance from the U.S. mainland.
There was also support for treating
Class IV stations in a similar manner.
Here, oo, it was not thought that the
higher power would have a preclusive
effect. One concern, however, was
raised. Because of adjacent channel
effects, there was doubt concerning
whether Class IV stations should be
permitted a maximum power of 50 kW,

16. We'agree that higher power can
offer significant benefits to these
stations. It can enable them to extend
their coverage generally, and even more
importantly, it can help stations in
Puerto Rico and the U.S. Virgin Islands
overcome the serious imterference to
which they are now subjected from
other countries, Therefore, we are
amending the rules in order to permit a
maximum power of 50 kW to be used by
Class 11l stations in Puerto Rico, Virgin
Islands, Alaska, and Hawaii. It must be
emphasized, however, that any station
that chooses to increase the power of its
facility must fully comply with all
interference protection requirements
under both international agreements
and FCC rules.

17. Several parties suggested
increasing the maximum power ceiling
for Class 11l stations within the
conterminous United States. This
suggestion, however, is outside of the
scope of the instant proceeding.
Nevertheless, note has been taken of it

for possible consideration in future
Notice that will be issued to explore
further other implementation issues.

18. With regard to the matter of higher
power for Class IV stations on the six
Local Channels in Puerto Rico, Virgin
Islands, Alaska, and Hawaii, no
decision is being made at this time.
While we believe that there is merit to
giving further consideration to such a
proposal, we also believe that additional
study is required. Among other things,
implementation questions arise
concerning the technical allocations
procedures for the Class IV service. It is
our intention to explore this issue in
greater detail in a future notice in this
proceeding.

19. Although we are adopting rules
raising the maximum power ceiling for
Class Il stations, it should be noted that
their full implementation cannot be
accomplished until the new bilateral
agreemen! with Mexico, currently under
negotiation, is completed and final
disposition is made of the North
American Regional Broadcasting
Agreement. The existing U.S./Mexican
Agreement permits Class IlI stations to
use power up to 25 kW at locations
greater than 62 miles from the border
with Mexico, but NARBA restricts the
maximum power of Class 11l stations to
5 kW. Accordingly. a note will be added
to the rules reflecting this point.

20. Groundwave Curves. Groundwave
curves for various AM frequencies are
contained in a series of graphs in
§ 73.184 of the rules. In the Notice we
proposed to substitute the 19 graphs
which had been incorporated in the 1984
U.S./Canada AM Broadcasting
Agreement (and tentatively accepted by
Mexico as well) for the 20 graphs
currently in the rules. The proposed
graphs parallel those adopted in the
Region 2 Agreement and provide the
same results due to the fact that the
calculated points used in plotting them
are identical. Although both are in
metric format, the U.S./Canadian graphs
depict field strength in mV/m versus
kilometers, whereas the Region 2 graphs
depict field strength in dBu versus
kilometers.

21. All of the commenting parties
support adoption of the new
groundwave graphs. However, du Treil-
Rackley suggested an improvement in
format, It observed that the proposed
graphs contain only 2.2 log fields in the
abscissa, thereby depicting only 20
kilometers {12.4 miles) on the upper
scales of the graphs, even though the
FCC rules require field strength
measurements to be taken and analyzed
to a distance of 20 miles (32 kilometers)
or more. Consequently, the proposed




18820 Federal Register / Vol

. 50, No. 85 / Thursday, May 2, 1985 / Rules and Regulations

graphs would have required the use of
both upper and lower scales and curves.
Thus, to facilitate such data analysis du
Treil-Rackley recommended that the
groundwave graphs be replotted with 2.5
log fields in the abscissa to permit the
upper scales to depict distances up to 50
kilometers (31 miles).

22. We agree with the
recommendation and have replotted the
groundwave graphs accordingly.
Because the proposed graphs depict
curves for a smaller number of
conductivity values than the graphs
being replaced, we are increasing the
number of conductivity values depicted
to equal those shown on the Region 2
curves, Additionally, as suggested in the
Naotice, the Commission separately will
be releasing a printout of the computer
program which was employed for
calculating the points used in plotting
the groundwave curves. A listing of the
calculated points for the curves will also
be included for use in "look-up” tables
where desired. Release of the computer
program for the groundwave curves will
facilitate use of computer facilities by
interested parties for the calculation of
field strength values for dielectric
constants and conductivity values than
those depicted on Graphs 1 to 19. We
had suggested in the Notice that release
of the computer program would make it
possible to delete Graph 20, which
provides a graphical method for
determining the dielectric constant of
the ground and conductivity of the
ground. However, we have concluded
that Graph 20 should be retained so that
parties not having access to the
necessary computer facilities will still
be able to conduct studies that
otherwise would require use of Graph
20, In the expectation that most parties
will elect to perform such studies by use
of computer facilities employing the
Commission's groundwave program,
Graph 20 is not being converted to
metric format. However, the results of
studies must be converted to equivalent
metric units before submission to the
Commission.

23. Skywave Propagation. The Notice
proposed to convert the curves in
§ 73.190 of the Rules to metric format
and to adop! related formulas for use in
calculations pertaining to skywave
propagation. The comments uniformly
supported this proposal and the
following changes are being made: (1)
The F(50) curve in the U.S./Canada
Agreement (see Figure 4 of that
Agreement) is being substituted for
Figure 1a of § 73.190 of the Rules.
Additionally, for distances greater than
4,250 kilometers, a formula is being
adopted to enable field strength values

-

to be calculated at those greater
distances. In order to derive F(10) field
strength values from the new F(50) curve
in Figure 1a, a formula is being adopted
which adjusts F(50) field strength values
by 8 dB. (2) Figures 1 and 6 are being
deleted, (3) Figures 2, 5, 6a.7, 8, 9, 10,
and 11 are being replotted in metric
format, and (4) formulas for the three
curves contained in Figure 6a are being
adopted and, in the event of
disagreement, computed values will
govern over values oblained directly
from Figure 6a.%

24. Applicability of the new rules. As
we observed earlier, there will need to
be a delay in implementing the increase
in the power limit for Class Il stations
in Alaska, Hawaii, Puerto Rico and the
Virgin Islands. Likewise, some of the
power increases for mainland stations
cannot be implemented until the second
stage, beginning three years after the
new rules go into effect. In addition,
stations that do not file applications
involving engineering changes will
continue to be licensed at their old
nominal power. However, in granting
any application.filed on or after June 3,
1985, which involves a change in the
technical parameters of the station, the
Commission will issue an authorization
listing the nominal power as calculated
by the new method. Finally, some of the
new rules can be given full effect
immediately. In this category are the
new curves (Graphs 1-18 of § 73.184 and
Figures 1a and 2 of § 73.190) which are
to be used in the preparation of all
future applications to be filed and also
will be applied to all pending
applications on file when the new rules
become effective

25. Other Matters. Several additional
issues were raised in the comments filed
in response to the instant Notice, For
example, Cox Communications, Inc.,
proposed prohibiting use of the new
Figure 1a for distances of less than 100
km, and the Association of Federal
Communications Consulting Engineers
suggested that additional equations,
such as those used for bearing and
distance calculations, could be included
in the rules to eliminate disparities
arising from different methods of
calculation. Consideration has not been
given lo these maltters at this time
because they were outside the scope of
the specific issues that were raised in
the instant Notice. However, due nole
has been taken of them for possible
inclusion in future notices that are
planned for issuance in this proceeding.

* As & practical matter. computations using the
formulas should nol be carried beyond 0.1 degree

26. Finally, it should be noted that not
all of the propagation curves tha! are
being adopted in this Report and Order
have been completed for release at this
time. We will not delay action at this
time in the adoption of the rule
amendments. In those cases where
completion of the preparation of curves
is pending, curves currently existing in
the rules may continue to be applied
pending release of the new metric
curves. At tha! time, appropriate notice
of the issuance of the new curves will be
given and effective dates for their use
established. The curves that will not be
released in this report are Figures 5, 7. 8,
9,10, and 11 of § 73.190 of the Rules.

Paperwork Reduction Act

27. The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to contain no new or modified
form, information collection and/or
record keeping, labeling, disclosure, or
record retention requirements; and will
not increase burden hours imposed on
the public.

Regulatory Flexibility Analysis
I. Need for and Purpose of the Rule

The Report and Order adopts changes
to several rules relating to calculation
methods to reflect usage in newly
enacted and contemplated international
agreements. The new rules also provide
greater flexibility in the selection of
station facilities to provide interference-
free coverage in the most efficient
manner,

1l. Summary of Issues Raised by Public
Comment in Response to the Initial
Regulatory Flexibility Analysis,
Commission Assessment, and Changes
Made as a Resull

A. Issues Raised

As discussed in the body of this
Report and Order, the major issues
related to conversion of propagation
curves to metric format, adoption of
formulas for performing certain
calculations. raising the maximum
power permitted in localities outside of
the conterminous United States and
changing rules specifying permitted
operating power levels.

B. Assessment

There was general agreement with all
of the changes proposed by the
Commission, which were expected to be
of benefit to small entities.

C. Changes Made as a Result

The Commission’s decisions closely
follow its proposals made in the Notice
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snd are consistent with the needs of
small entities affected by the decision.

Il Significant Alternatives Considered
and Rejected

The significan! alternatives thal were
considered dealt with the establishment
of a threshold for the level of power
increase that could be sought and
whether some power increases could be
considered as minor changes. The
decisions that were taken by the
Commission fell within the range of
recommendations that were received in
comments.

28. Accordingly. it is ordered,
pursusnt to the authority contained in
4(i), 303 and 307{b) of the
Communications Act of 1934, as
amended, That Part 73 of the
Commission's Rules is amended,
effective June 3, 1985, as set forth in the
attached Appendix.

29. Further information on this matter
may be obtained by contacting Wilson
A. La Follette {202) 632-5414 or Larry E.
Olson (202) 632-6690.

[Secs. 4, 303, 48 Stat., as amended, 1006, 1082;
47 U.S.C. 154, 303.)

Federal Communications Commission,
William }. Tricarico,

Secrelary.

Appendix A
PART 73—{AMENDED)

1.47 CFR Part 73, § 73.14 is amended
by revising the definition of Nominal
Power and Effective field; Effective field
strength o read as follows:

$73.14 AM broadcast

Effective field: Effective field
strongth. The root-mean-square (RMS)
value of the inverse distance fields at a
distance of 1 kilometer from the antenna
in all directions in the horizontal plane.
Ihe term “field strength™ is synonymous
with the term “field intensity"” as
contained elsewhere in this Part.

Nominal pawer, The antenna input
power less any power loss through a
(hissipative network and, for directional
antennas, withou! consideration of
adjustments specified in paragraphs
(bI(1) and (b){2) of § 73.51 of the rules.
However, for AM broadeast
applications granted or filed before June
5. 1985, nominal power is specified in a
system of classifications which include
the following values: 50 kW, 25 kW, 10
kW, 5 kW, 2.5 kW. 1 kW, 0.5 kW, and
0.25 kW. The specified nominal power
for any station in this group of stations
will be retained until action is taken on
or after June 3, 1985, which involves o

change in the technical facilities of the
station.

2,47 CFR Part 73, § 73.21 is amended
by the addition of a new paragraph
(b)[2) to read as follows:

§i321 Classes of AM broadcast channels
and stations,

(b’ “

(2) Class 1Nl stations in Alaska,
Hawaii, Puerto Rico, and the U.S. Virgin
Islands are permitted a maximum power
of 50 kW day or night. Use of such
higher power is subject to amendment of
the U.S./Mexican Agreement and final
disposition of NARBA. Pending such
amendment, the maximum power
permitted stations in these localities
may not exceed 5 kW in accordance
with the maximum power permitted by
NARBA.

3.47 CFR Part 73, § 73.28 is amended
by revising paragraph (c] 1o read as
follows:

§73.28 Assignment of staticns to
channeis.

(¢) Engineering standards now in force
domestically differ in some respec!s
from those specified for international
purposes, The engineering standards
specified for international purposes (see
§ 73.1650, International Agreements)
will be used to determine: (1) The extent
to which interference might be caused
by a proposed station in the United
Stites to a station in another country;
and (2) whether the United States
should register an objection to any new
or changed assignment notified by
another country, The domestic
standards in effect in the United States
will be used to determine the extent to
which interference exists or would exist
from a foreign station where the value of
such interference enters into a
calculation of: (i) The service to be
rendered by a proposed operation in the
United States; or (ii) the permissible
interfering signal from one station in the
United States to another United States
station.

4. 47 CFR Part 73 is amended by
adding 4 new § 73.31 to the rules to read
as follows:

$73.31 Rounding of nominal power
specified on applications.

{u) An application filed with the FCC
for 8 new station or for an increase in
power of an existing station shall
specify nominal power rounded to two
significant figures as follows:

18821
=] Ruwnded 1o
Nominal power (kW) nearest
figure (kW)
0.25 lo 0.99 noi
L O 0 e it vmsomsctesitsrsomerspomsimpinech 01
R B isnttachidiosinb it St 1

(b) In rounding the nominal power in
accordance with paragraph (a) of this
section the RMS shall be adjusted
accordingly. If rounding upward (o the
neares! figure would result in
objectionable interference, the nominal
power specified on the application is to
be rounded downward to the next
nearest figure and the RMS adjusted
fAccordingly.

5. 47 CFR Part 73, § 73.182 is amended
by redesignating the existing Note in
paragraph (a)(3) as Note 1 and by
adding a new Note 2 to read as follows:

§73.182 Engineering standards of
aliocation.

(a) * " "
(3)!'.

Note1* **

Nots 2. Class Il stations in Alaska.
Hawaii, Puerto Rico, and the U.S. Virgin
Islands are permitted a maximum power of 50
kW day or night. Use of such higher powur is
subject to amendment of the U.S./Mexican
Agreement and final disposition of NARBA.
Pending such amendment, the maximum
power permitled stations in these localities
may not exceed 5 ¥W in sccordance with the
maximum power permitted by NARBA.

» » » -

6. 47 CFR Part 73, § 73.182 is amended
by revising paragraph (r) to read as
follows:

§ 73.182 Engineering standards of
allocation.

(r} For the purpose of estimating the
coverage and the interfering effects of
stations in the absense of field strength
measurements, use shall be made of
Figure 8 of § 73.190, which describes the
estimated effective field for one kilowatt
power input of simple vertical
omnidirectional antennas of varicus
heights with ground systems of al least
120 one-quarier wave-length radials,
Certain approximations, based on the
the curve or other appropriate theory.
may be made when other than such
antennas and ground systems are
employed. but in any event the effective
field to be employed shall not be less
than given in the following:
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Effective
Class of station fieded (a1 1
km)
A RN BB i iasianisin 362 mV/m.
I-N, I and ... w 282 mV/m.
| A S R N 241 mV/m,

In case a directional antenna is
employed, the interfering signal of a
broadcasting station will vary in
different directions, being greater than
the above values in certain directions
and less in others depending upon the
design and adjustment of the directional
antenna system. To determine the
interference in any direclion the
measured or calculated radiated field
{unabsorbed field intensity at 1
kilometer from the array) must be used
in conjunction with the appropriate
propagation curves. (See § 73.185 for
further discussion and solution of a
typical directional antenna case.)

7.47 CFR Part 73, § 73,182 is further
amended by revising the text of
paragraph (s} and by removing the note
to paragraph (s) as follows:

§73.182 Engineering standards of
allocation.

(s) The existence or absence of
objectionable groundwave interference
from stations on the same or adjacent
channels shall be determined by actual
measurements made in accordance with
the method described in § 73.186, or, in -
the absence of such measurements, by
reference to the propagation curves of
§ 73.184. The existence or absence of
objectionable interference due to
skywave propagation shall be
determined by reference to the
appropriate formulas set forth in
§ 73.190 and the appropriate
propagation curves in Figure 1a, 1b or
Figure 2 of § 73.190. )

[Note is deleted)

B. 47 CFR Purl 73, § 73.182 is further
amended by revising paragraph (1) o
read as follows:

§73.182 Engineoring standards of
allocation.

(t) Computation of Skywave Field
Strength Values: (1) Fifty Percent
Skywave Field Strength Values (Clear
Channel) In computing the fifty percent
skywave field strength values of a Class
I-A or I-B clear channel station, use
shall be made of Figure 1a of § 73.190
entitled "Skywave Field Strength" for 50
percent of the time. In computing the
fifty percent skywave field strength
values of a Class I-N station (in
Alaska), use shall be made of the

formula in § 73.190(c)(1) for deriving
such values.

(2) Ten Percent Skywave Field
Strength Values (Clear Channel). In
computing the 10% skywave field
strength for stations on clear channels
on a single signal basis, the curve in
Figure 1a and the formula in
§ 73.190(b)(2) shall be used unless one or
both of the stations being considered are
in Alaska: in such a case, the formula
included in § 73.190(c)(2) should be used
to calculate the 10% values for both
stations. In computing the 10% skywave
field strength for stations on clear
channels on an RSS basis, the formula in
§ 73.190(c)(2) shall be used in computing
the RSS of a station in Alaska. In
compulting the RSS of a station not in
Alaska, the formula in § 73.190(¢)(2)
shall be used in computing the
contribution from stations in Alaska,
and the formula in §73.190(b)(2) shall be
used in computing contributions from
stations not in Alaska.

(3) Regional and Local Channels. In
computing the 10% skywave field
strength values for stations on a regional
channel, on an RSS basis, the formula in
§ 73.180(c)[2) shall be used in computing
the RSS of a station in Alaska. In
computing the RSS of a station not in
Alaska, the formula in §73.190(c)(2)
shall be used in computing the
contribution from stations in Alaska,
and the appropriate curve in Figure 2
shall be used in computing contributions
from stations not in Alaska. (In the case
of Class IV stations on local channels,
simplifying assumptions may be made,
see Note in paragraph {a)(4) of this
section.)

(4) Determination of Angles of
Departure, In calculating skywave field
strength for stations on all channels, the
pertinent vertical angle shall be
determined by use of the formulas in

§ 73.190(d).

9. 47 CFR Part 73 § 73.183 is amended
hy revising paragraphs (d) and (f) to
read as follows:

§73.183 Groundwave signals.

. »

{d) Example of determining
interference by the graphs in § 73.184:

It is desired to find whether objectionable
interference exists between a 5 kW Class {11
station on 990 kHz snd a 1 kW Class 11
station an the adjacent channel of 1000 kHz,
The spacing between the two stations is 165
kilometers and both stations operate
nondirectionally with antenna systems which
produce an effective field of 262 mV/kW at
one kilometer. (See § 73.185 in case of use of
directional antennas.) The conductivity at
euach station and of the intervening terrain is
determined to be 6 mS/m. The protection to

Class IlI stations during daytime is 10 the 500
uV/m (0.5 mV/m) contour. The distance to
the 0.5 mV/m contour of the 1 kW station is
determined by the use of the appropriate
curve in § 73184, Graph 12 Since the curve is
plotted for 100 mV/m at 1 kilameter. to find
the distance to the 0.5 mV/m contour of the
kW station, it is necessary 1o determine the
distance to the 0.1773 mV/m contour.
(100x0.5/282=0.1773)
Using the 6 mS/m curve. the estimated radius
of the 0.5 mV/m contour is seen to be 64.5
kilometers. Subtracting this distance from the
distance between the two stations leaves
100.5 kilometers. Using the sama propagation
curve, the signal from the 5 kW station at this
distance is seen to be 0.251 mV/m. Since &
protection ratio of one to one, desired to
undesired signal. applies to stations
separated by 10 kHz, the undesired signal
could have a value up 10 0.5 mV/m without
causing objectionable interference.
Consequently, there would be no mutuslly
objectionable interference between the two
stations, Had the undesired signa! been found
to be greater than 0.5 mV/m. objectionable
interference would then have existed. For co
channel operation, a desired to undesired
signal ratio of no less than 20 to 1 is required
to avoid causing objectionahle interference
‘e' - . .

(f} An example of the equivalent
distance method follows:

It is desired to determine the distance to
the 0.5 mV/m and 0,025 mV/m contours of
station on a frequency of 1000 kHz with un
inverse distance field of 100 mV/m at one
kilometer being radiated over a path having
conductivity of 10 mS/m for a distance of 20
kilometers, 5 mS/m for the next 30 kilome!ters
and 15 mS/m t* ereafter. Using the
appropriate curve in § 73,184, Graph 12 a1 4
distance of 2€ kilomeéters on the 10 mS/m
curve, it is seen that the field strength is 2.86
mV/m. On the 5 mS/m curve, the equivalen!
distance to this field strength is seen to be
14.9 kilometers, which is 5.1 (20— 14.9)
kilometers nearer 1o the transmitter,
Continuing on this propagation curve, the
distance 1o a field strength of 0.5 mV/m is
seen 1o be 36.4 kilometers, The actual length
of the path travelled, however, is 41.5
(36.4 4 5.1} kilometers. Continuing on this
propagation curve to the conductivity change
al 44.9 (50 - 5.1) kilometers, it is seen that the
field strength is 0.257 mV/m. On the 16 mS/m
propagation curve, the equivalent distance to
this field strength is seen to be 94 kilometers
which changes the elfective path length by
49.1 (94 - 44.9) kilometers, Continuing on this
propagation curve. the distance to a field
strength of 0,025 mV/m is seen to be 231
kilometers. The actual length of the path
travelled, however, is 187 (231 + 5.1 -49.1)
kilometers,

10. 47 CFR Part 73, § 73.184 is
amended by revising paragraphs (a). (b).
(d). (f) and graphs {1)-{19) to read as
follows:
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$73.184 Groundwave field strength
graphs.

[a) Graphs 1 to 19 show, for cach of 20
frequencies, the computed values of
groundwave field strength as a function
of gronndwave conductivity and
distance from the source of radiation.
I'he groundwave field strength is here
considered to be that part of the vertical
component of the electric field which
has not been reflected from the
ionosphere nor from the troposphere.
I'hese 20 families of curves are plotted
on log-log graph paper and each is to be
used for the range of frequencies shown
thereon. The curves themselves were
generated by straight-line connection of
the plotted computed values of
groundwave field strength as a function
of distance: The computed and plotted
points are sufficiently numerous and
closely spaced that the error introduced
by straight-line interpolation is neligible.
Computations are based on a dielectric
constant of the ground (referred to air as
unity) equal to 15 for land and 80 for sea
water and for the ground conductivities
(expressed in mS/m) given on the
curves. The curves show the variation of
the groundwave field strength with
distance to be expected for transmission
from a vertical antenna at the surface of
a uniformly conducting spherical earth
with the groundwave constants shown
on the curves. The curves are for an
antenna power of such efficiency and
current distribution that the inverse
distance {unattenuated) field is 100 mV/
m at 1 kilometer. The curves are valid at
distances large compared to the
dimensions of the antenna for other than
shorl vertical antennas.

(b) The inverse distance field (100
mV/m divided by the distance in
kilometers) corresponds to the
groundwave field intensity to be
expected from an antenna with the same
radiation efficiency when it is located
over a perfectly conducting earth. To
determine the value of the groundwave
field intensity corresponding to a value
of inverse distance field other than 100
mV/m at 1 Kilometer. multiply the field
strength as given an these graphs by the
desired value of inverse distance field at
1 kilometer divided by 100: for example,
to determine the groundwave field
strength for a station with an inverse
distance field of 2200 mV/m at 1
kilometer, simply multiply the values
given on the charts by 27. The value of
the inverse distance field to be used for
a particular antennga depends upon the
power input to the antenna, the natare
of the ground in the neighborhood of the
antenna, and the geomelry of the

antenna. For methods of calculating the
interrelations between these variables
and the inverse distance field, see “The
Propagation of Radio Waves Over the
Surface of the Earth and in the Upper
Atmosphere,” Part 11, by Mr. KA.,
Norton, Proc. LR.E., Vol. 25, September
1937, pp. 1203-1237.

Note.—The computed values of field
sirength versus distance used to plot Graphs
1 to 19 are available in tabular form. Copies
of these tabulations may be ordered from the
FCC official copy center whose name and
address may be oblained by calling or
writing the Consumer Affalrs Office, Federal
Communications Commission. Washington,
D.C. 20554, (202) 832-7000.

(d) Provided the value of the dielectric
constant is near 15, the curves of Graphs
1 to 19 may be compared with
experimental data to determine the
appropriate values of the ground
conductivity and of the inverse distance
field intensity at 1 kilometer. This is
accomplished simply by plotting the
measured fields on transparent log-log
graph paper similar to that used for
Graphs 1 to 19 and superimposing this
chart over the graph corresponding to
the frequency involved. The log-log
graph sheet is then shified vertically
until the best fit is obtained with one of
the curves on the graph: the intersection
of the inverse distance line on the graph
with the 1-kilometer abscissa on the
chart determines the inverse distance
field strength at 1 kilometer. For other
values of dielectric constant. the
following procedure may be used for a
determination of the dielectric constant
of the ground, conductivity of the ground
and the inverse distance field strength at
1 mile. Before the results of such
determinations are submitted to the
F.C.C.. they must be converted to
equivalent metric units. Graph 20 gives
the relative values of groundwave field
strength over a plane earth as a function
of the numerical distance p and phase
angle b. On graph paper with
coordinates similar to those of Graph 20,
plol the measured values of field
strength as ordinates versus the
corresponding distances from the
antenna expressed in miles as
abscissae. The data should be ploited
only for distances greater than one
wavelength (or, when this is greater,
fives times the vertical height of the
antenna in the case of a single element,
i.e., nondirectional antenna or 10 times
the spacing between the elements of a
directional antenna) and for distances
less than 50/(f Mhz) ' * miles (i.e., 50
miles at 1 Mhz). Then, using a light box,

place the sheet with the data plotted on
it over the sheet with the curves of
Graph 20 and shift the data sheet
vertically and horizontally (making sure
thit the vertical lines on both sheets are
parallel) until the best fit with the data
is obtained with one of the curves on
Graph 20. When the two sheets are
properly lined up, the value of the field
strength corresponding to the
intersection of the inverse distance line
of Graph 20 with the 1 mile abscissa on
the data sheel is the inverse distance
field strength at 1 mile, and the values of
the numerial distance a! 1 mile, p;, and
of b are also determined. Knowing the
values of b and p; (the numerical
distance at 1 mile), we may substitute in
the following approximate formulas to
determine the appropriate values of the
ground conductivity and dielectric
constant.

x=lm/p )R IAcos b
(1)
(R/A}: =Number of wavelengths in 1 mile,
Tome =IxIMHz/17.9731).307 14
2)

@y mu. = Conductivity of the ground
expressed in electromagnetic units.
MHz = frequency expressed in megacycles,

=X tan b—1 :
¢—diglectric constant of the ground referred
10 airas unily.

First solve for x by subslituting the
known values of py, (R/A); and cos b in
equation (1). Equation (2) may then be
solved for o and equation (3) for €. At
distances greater than 50/f MHz miles
the curves of Graph 20 do not give the
correct relative values of field strength
since the curvature of the earth weakens
the field more rapidly than these plane
earth curves would indicate. Thus, no
attempt should be made to fit
experimental data to these curves al the
larger distances.

Note.—For other values of dielectric
congtant. use can be made of the computer
program which was employed by the FCC in
calculating the points used for plotting the
curves in Graphs 1 to 19. A printout of this
program can be ordered from the FCC official
copy center whose name and address may be
obtained by calling or writing the Consumer
Affairs Office, Federal Communications
Commission. Washington, D.C. 20554, (202)
B32-7000.

le, - - »

(f) This paragraph consists of the
following Graphs 1 to 19, and 20.

Note.—~Craphs will not be published in the
CFR. Coples are available by calling or
writing the Consumer Affairs Office, Federal

Communications Commission. Washington,
D.C. 20554, Telephone: {202) 632-7000.

BILLING CODE 6712-01-M
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11.47 CFR Part 73, § 73.185 is

mended by revising paragraphs (b), (c).
4). (). (f), and (i) and by removing the
ote to paragraph (§) to read as follows:

73.185 Computation of interfering signal.

(b) For signals from stations operating
n clear channels, skywave interference
tall be determined from the
ppropriate formulas and Figures 1a (or
1b) and Ga contained in § 73.190.

{c) For signals from stations operating
n regional and local channels, skywave

interference is determined from the
ormulss and Figures 2 and 6a of

4 73.190. {Certain simplifying

kssumptions may be made in the case of
less 1V stations on local channels. See
ote 10 § 73.182(a)(4).

L (d) The formulas in § 73.190(d)

depicted in Figure 6a of § 73.190, entitled
Angles of Departure versus

Trmsmission Runge™ are to be used in

determining the angles in the vertical
pattern of the antenny of an interfering
station to be considered as pertinent lo

fransmission by one reflection. To
provide for variation in the pertinent
vertical angle due to variations of
ionosphere height and ionosphere
scattering, the curves 4 and 5 indicate
the upper and lower angles within which
lhe rudiated field is to be considered.
The moximum value of Tield strength
occurring between these angles shall be
verd to determine the multiplying factor
loapply to the 10% skywave fiel

Intensity value determined from the
formulas in § 73.190(b)(2), § 73.190(c)(2).
o Figure 2 of § 73,190 us appropriste.

The multiplying factor is found by
Uividing the maximum radiation

belween the pertinent angles-by 100
mV/m. (Curves 4 and 5 include factors
which represent the variation due to
variation of the effective height of the E-
layer and scattering.)

(¢) Example of the use of skywave
turves for stations operating on clear
thannels: Assume a Class II station with
Wiich interference may be expected is
fociled al a distance of 724 kilometers
from & proposed Class 11 station. The
trifical angles of radiation as
Uelermined from Figure 6a of § 73.190
pre 9 ind 16.3%, If the vertical pattern
o! the antenng of the ptupu‘md station,
i ihe direction of the other stution, is
such that between the angles of 9.6" and
63" ubove the horizon the maximum
Tidistion is 260 mV/m at one kilometer,
e value of the 50% field, as read from
5‘1'1‘.”‘ la of § 73.190, is multiplied by 2.6
0 determine the interfering field
ntensity at the location in question. In
"‘-"j-“-‘ 'o obtain the value of the 10%

f;"-‘! this value is then increased by 8
4. For calculations involy ing Class I-N

08

stutions, Figare 1b and 13dB are
employed instead of Figure 1a and 8dB.
(8 For stations operating on regional
and local channels, interfering skywave
field intensities shall be determined in
accordance with the procedure specified
in (d) of this section and illustrated in (e)
of this section, except that Figure 2 of
§ 73.190 is used in place of Figure 1a and
1b and the formulas of § 73.190. In using
Figure 2 of §73.190, one additional
parameter must be considered, i.e., the
variation of received field with the
latitude of the path.

(i) Example of the use of skywave
curves for stations operating on regional
and local channels: 1t is desired to
determine the amount of interference to
a Class 111 station at Portland, Oregon,
caused by another Class 11 station at
Los Angeles, California. The Los
Angeles station is radiating a signal of
901 mV/m at 1 kilometer, in the
horizontal plane, in the great circle
direction of Partland, using a 0.5
wavelength antenna. The distance is
1328 kilometers. From Figure 6a of
§ 73.190, the upper and lower pertinent
angles are 7° and 3.5" and, from Figure 5
of § 73.190, the maximum radialion
within these angles is 99% of the
horizontal radiation or 892 mV/m at one
kilometer. The mid-point latitude of the
transmission path is 39.8° N and, from
Figure 2 of § 73.190, the 10% skywave
field at 1328 kilometers is 0.050 mV/m
for 100 mV/m radiated. Multiplying by
892/100 to adjust this value to the actual
radiation gives 0.277 mV/m as to the
interfering signal strength. At 20 to 1
ratio, the limitation to the Portland
slat;on is to the 5.5 mV/m contour.

(i L
Note. [Deloted]

12.47 CFR Part 73, § 73.186 is
amended by revising paragraphs (a}(1),
{a)(3) and (&){4) to read as follows:

§75.186 Establishment of effective field at
one kilometer.

(u) ..

(1) Beginning as near to the antenna
as possible without including the
induction field and to provide for the
fac! that a broadcast antenna is not a
point source of radiation (not less than
one wave length or 5 times the vertical*
height in the case of a single element,
i.e., nondirectional antenna or 10 times
the spacing between the elements of a
directional antenna), measurements
shall be made on eight or more radials,
al intervals of approximately 0.2
kilometer up to 3 kilometers (1.87 miles)
from the antenna, at intervals of
approximately 1 kilometer from 3

kilometers {1.87 miles) 1o 10 kilometers
(6.2 miles) from the antenna, at intervals
of approximately 3 kilometers from 10
kilometers (6.2 miles) to 25 or 34
kilometers (15.5 miles or 20 miles) from
the antenna, and a few additional
measurements if needed at greater
distances from the antenna, Where the
antenna is rurally located and
unobstructed measurements can be
made, there shall be as many as 18
measurements on each radial. However,
where the anlenna is located in a city
where unobstructed measurements are
difficult to make, measurements shall be
made on each radial at as many
unobstructed locations as possible, even
though the intervals are considerably
less than stated above, particularly
within 3 kilometers of the antenna. In
cases where it is not possible to obtain
accurate measurements at the closer
distances [even out to 8 or 10 kilometers
due to the character of the intervening
terrain), the measurements al grealer
distances should be made at closer
intervals. (it is suggested that “wave
tilt"” measurements may be made to
determine and compare locations for
taking field strength measurements,
particularly to determine that there are
no abrup! changes in ground
conductivity or that reflected waves are
no! causing abnormal strengths.

- . . at

(3) However, regardless of which of
the methods in paragraph (a)(2) of this
section is employed, the proper curve to
be drawn through the points plotted
shall be determined by comparison with
the curves in § 73.184 as follows: Place
the sheet on which the actual points
have been plotted over the appropriate
Graph in § 73.184, hold to the light if
necessary and adfust until the curve
most closely matching the points is
found. This curve should then be drawn
on the sheat on which the points were
plotted, together with the inverse
distance curve corresponding o that
curve. The field at 1 kilometer for the
radial concerned shall be the ordinate
on the inverse distance curve at 1
kilometer.

(4) When all radials have been
analyzed in accordance with paragraph
(a)(3) of this section, a curve shall be
plotted on polar coordinate paper from
the fields oblained, which gives the
Inverse distance field pattern at 1
kilometer. The radius of a circle, the
area of which is equal to the area
bounded by this pattern, is the effective
field. (See § 73.14.)
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13. 47 CFR Part 73, § 73.189 is
amended by revising paragraphs (b)(2)
(i), (ii) and {iii) to read as follows:

§73.189 Minimum antenna heights or field
strength requirements.

l})] LR Y

feloy ¢

(i) Class 1V stations, 45 meters or a
minimum effective field strength of 241
mV/m for 1 kW (121 mV/m for 0.25 kW),
(This height applies to a Class IV station
on a local channel only. In the case of a
Class IV station assigned to a regional
channek Curve A shall apply.)

(ii) Class I=N, Il and 11 stations, a
minimum effective field strength of 282
mV/m for 1 kW,

(iif) Class I-A. and 1-B stations, a
minimum effective field strength of 362
mV/m for 1 kW.

14. 47 CFR Purt 73, § 73.190 is
amended by revising the existing text
and designating such text as paragraph
(a), and by adding paragraphs (b), (c).
{d} and (e} to read as follows:

§73.190 Engineering charts and related
formulas.

(@) This section consists of the
following Figures: 1a, 1b, 2. 13, 5, 6a, 7. B.
9,10, 11, and 13. Additionally, formulas
that are directly relaled to graphs are
ingluded.

{b) Figure 1a depiocts 50% field strength
values|F(50)).

(1) For distances greater than 4250
kilometers, the following formula may

231

be used to compute 50% field strength
values:

uV/m

Fc = antilog | 3 + d/1000 35.5
20

where; F=50% skywave field strength values
[F(50)]
d* = path distance in kilometers

(2) 10% field strength values [F[10)}

are derived from Figure 1a by the
following formula:

F(10)=F([50) + 8 dB. dB{imV/m)

(c) Figure 1b depicts 50% field strength
values F{50) for calculations involving
Alaskan stations.

(1) The following formula also may be

used for computing field strength values
far such applications:

O =tan"* (K, cot +

Where:
d Is distance in kilometers
n=1 for 50% field strength values
n=2or 3 for 10% field strength values
and Where:
K; =0.00752
K: = 000938
Ks =0,00565
Note.—~Computations using these formulas
should nol be carried beyond 0.1 degree.

444

F. =85 - 20 log, - 20 {{d -+ 300)/1000) *: 4Ry
uV/m)
where:
F=50% skywave filed strength values Fi50
dB (1 uV/mj
d*=path distance in kilometers
{2) 10% field strength values F(10) aw
derived from Figure 1b from the
following formula:

F{10)=F{50) +13 dB microvoits per meter
(d) Figure 6a depicts angles of
departure versus transmission range
These angles may also be computed

using the following formulas:

d) d

degrees
44454

(¢} In the event of disagreement
between computed values using the
formulas shown above and values
obtained directly from the figures, the
computed values will control.

15.47 CFR Part 73, § 73.190 is furths
amended by removing Figures 1 and 6
and by adding new Figures 1a, and 2
and by revising figure 6a.
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16. 47 CFR Part 73, § 73.3571 is
amended by adding a new paragraph [d)
to read as follows:

§ 73.3571 Processing of AM broadcast
station applications.

. . »

(d) Applications proposing to increase
the power of an AM station are subject
to the following requirements:

{1) In order to be acceptable for filing,
any application which does not involve
a change in site and which is filed
hefore June 3, 1988, must propose at
least a 50% increase in the station’s
nominal power. However, applications
proposing at least a 20% increase and
which are in conflict with an application

proposing a 50% increase are acceptable
for filing.

{2} In order to be acceptable for filing,
any application which does not involve
a change in site and which is filed on or
after June 3, 1988, must propose at least
a 20% increase in the station’s nominal
power,

(3) Applications involving a change in
sile are not subject to the requirements
in paragraphs (d) (1) or (2) of this section
and may include a request for an
increase in power of any amount.

Appendix B
List of Parties Filing Comments

El Mundo Broadcasting Corporation
Cox Communications, Inc.

National Association of Broadcasters
Alaska Broadcasters Association

Press Broadcasting Company

du Treil-Rackley, Consulting Engineers

Association For Broadcast Engineering
Standards, Inc.

Association of Federal Communications
Consulting Engineers

Robert A. Jones, P.E.

3-D Communications Corporation

Ronald F. Schatz

Vir James, P.C.

Timothy Cutforth, P.E.

Daytime Broadcasters Association

List of Parties Filing Reply Comments

Association of Federal Communication
Consulting Engineers

Association For Broadcast Engineering
Standards, Inc.

[FR Doc. 85-10743 Filed 5-1-85: 8:45 am)|
BILLING CODE 6712-07-M
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