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amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, DC 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published. unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for 6 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Rules and Regulations

Federal Register
Vol. 49, No. 171

Friday, August 31, 1984

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Parts 932 and 944

Olives Grown in California; Interim
Amendment of Subpart—Rules and
Regulations; and Fruits: import
Regulations, Ripe Olives

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments:

SUMMARY: This interim final rule would
amend the administrative rules and
regulations to change or delete outdated
or incorrect material. These changes are
necessary to conform order provisions
to current U.S. Standards for Grades of
Canned Ripe Olives and industry
grading practices. Changes are also
made to reference the current committee
name, and revise the names of
administrative reports. This rule also
provides for the establisment of grade
and size requirements for 1984-85 crop
year olives for limited use, as well as
providing for a revision of the Olive
Import Regulations to conform to a
previous amendment made effective in
1983. These changes are designed to
clarify and improve marketing order
operations.

EFFECTIVE DATE: August 31, 1984.
Comments due by 30 days after Federal
Register publication date.

ADDRESS: Send two copies of comments
to the Hearing Clerk, U.S. Department of
Agriculture, Room 1077, South Building,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone: 202-447-5975.
SUPPLEMENTARY INFORMATION: This
interime final rule has been reviewed

under Secretary's Memorandum 1512-1
and Executive Order 12291, and has
been designated a ""non-major” rule.
William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities. This action is designed to
promote orderly marketing of California
olives for the benefit of producers, and
will not substantially affect costs for
those persons directly regulated.

This amendment is issued under the
marketing agreement, as amended, and
Order No. 932, as amended (7 CFR Part
932), regulating the handling of olives
grown in California. The agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendation and information
submitted by the California Olive
Committee and upon other available
information. It is hereby found that this
action will tend to effectuate the
declared policy of the Act.

On July 30, 1982, § 932.18 was
amended to provide that the

**Committee" means the California Olive

Committee which locally administers
the order. The committee recommended
that references to the former committee
name (Olive Administrative Committee)
are no longer applicable and should be
amended to reference the current
Committee name, or its abbreviation
(COC). Thus, provisions with respect to
incoming regulations and handler
transfers and reports should be
amended to redesignate all applicable
forms from “"OAC" to “COC". In
addition §§ 932,151 and 932.154 should
be amended to change the names of the
forms used for lot identification and
certification of natural condition olives,
and disposition of noncanning olives.
Such amendments recognize the name of
form change, but in no way modify the
forms' contents or corresponding
burdens.

Section 932.52(a)(3) provides that use
of processed olives smaller than the
sizes prescribed for whole and pitted
styles may be established annually for
limited use and the subparagraph further
provides that such minimum sizes may
also include a size tolerance as
recommended by the Committee and
approved by the Secretary. It appears
that the requirements of the past

marketing season will continue to be
appropriate. Thus, § 932.153 should be
revised to provide for the establishment
of minimum sizes contained in

§ 932.52(a)(3) for olives from the 1984-85
crop. These requirements are the same
as have been established in 12 of the
past 13 crop years.

In § 932.149, modified minimum grade
requirements for specified styles of
canned olives of the ripe type,
references and corresponding
definitions for terms not specified in the
current U.S. Standards for Grades of
Canned Ripe Olives (7 CFR Part 52) are
no longer needed because U.S. Oliver
Standards have been amended to
include these definitions. Thus, such
provisions should be deleted from
§ 932.149(b).

Table I—Limits for Defects in
§ 932.149 should be amended to change
the limit for minor and major stems for
halved olives, and the limit for severe
blemishes for whole, whole pitted, and
halved olives. These changes bring the
table into conformity to current industry
practice. In addition § 932.149(c) should
be deleted because it is no longer
applicable.

Also, as a conforming change
§ 932.154(c) should be amended to
specify that the size of any transferred
olives be certified by the “Processed
Products Branch, USDA", instead of the
currently specified "Processed Products
Standardization and Inspection Branch,
USDA", as it was formerly known.

In § 932.161 the words “‘or minced"
should be deleted, where they occur, in
order to comply with U.S. Standards for
Grades of Canned Ripe Olives.

Section 944.401(b)(1) should be
amended to delete a specified time
period, where no requirements are
applicable with respect to color and
blemishes for canned green ripe olives
imported, in order to conform to a
change in § 932.150 that was made
effective December 1, 1983.

It is found that it is impractical and
contrary to the public interest to give
preliminary notice, engage in public
rulemaking, and postpone the effective
date of this interim rule until 30 days
after publication in the Federal Register
(5 U.S.C. 553) in that: (1) There is
insufficient time between the date when
information became available upon
which this regulation is based and the
effective date necessary to effectuate
the declared policy of the Act; (2) the
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handling of the 1984 crop of domestic
olives is expected to begin soon, and it
is intended that this action be applicable
to all olives of such crop: (3) handlers
are aware of this action as proposed by
the California Olive Committee; (4)
some of the changes represent a
continuation in the relief of restrictions
from the last marketing season and no
useful purpose is served by delaying the
effective date; and (5) the remaining
changes are either non-substantive in
nature, or merely conform the
regulations to current industry practices.

List of Subjects in 7 CFR Parts 932 and
944

Marketing agreements and orders,
Olives, California, Imports, Food grades
and standards.

PART 932—[AMENDED]

Therefore, Part 932, Subpart—Rules
and Regulations (7 CFR 932.108-932.161)
and Part 944 Fruits; Import Regulations
(7 CFR 944.401) are amended as follows:
1. Section 932.149 is amended by
deleting paragraph (c) and revising
paragraph (b) and Table I, to read as
follows:

TABLE I—LIMITS FOR DEFECTS

§ 932.149 Modified minimum grade
requirements for specified styles of canned
olives of the ripe type.

* - * > -

(b) Terms used in this section shall
have the same meaning as are given to
the respective terms in the current U.S.
Standards for Grades of Canned Ripe
Olives (7 CFR Part 52) including the
terms “U.S. Grade B", “U.S. Grade C",
“size”, “character”, “defects", and “Ripe
Type": Provided, That Table I of this
section shall apply in lieu of the tables
for limits for defects contained in said
standards.

Whole per | Pitted per 50 | Halves per Segmented per 255 Sliced per 255 gm Chopped per 255 gm | Broken pitted per 255
50 olives olives 100 halves am (902) (902) (902) am (902)
HEVM, HEM or EVM 1 1 1 2 Fairly tree Fairly free 2.
Stems:
Minor and major stems inclusi 3 3 ¢ [oamone, Sl L e . ot s M ) RSN oo L . v, ot L T R
Major stems 2 2. 2 3 L Loy 3 4,
Minor and major blemishes, minor and major | 10 10 No limit.......... Fairty free ... Faily free Faidy free No limit.
wrinkies and mutitated.
Provided: Major blemishes, major do |5 5 25 51.gm. !
not exceed.
Further prowided. Mutilated do not d 3 3.
Broken pleces and poorly cut units 25 Fairly e ........cruvrcerns Fairly free
Mech | o g 5 -] oo fo kb el Al En b hean VLIRS L SR M R | s el St W
Blowouts, cross pitted, plunger and pitter 15
damage.
Obvious spiit pit or misshap 5 .
Severe blemishes (green-ripe type only) 3 3 3
* Major blemishes anly.
-

2. Sections 932.151, 932.154, 932.161 are amended as follows: olives in the production of limited use
styles of canned ripe olives if such
olives were harvested during the period

Section Current language Amended fanguage August 1, 1984, through July 31, 1985 and

meet the following requirements:
932.151(b) Form OAC-2 “'Lot Identification Tag"..........id COC 3A or 3C, weight and grade report. iv
932.151(b) Identification tag. Weight and grade report. id (1) -?led progissed olives Sha"dbe t
932.151(d)2) | Form OAC-3 “Repont of Size-Grade of Nalural | Form COC-3A or 3C weight and grade repo.  identified and kept separate and apar
932.151(d)(2) mo«g:gn_aom". Form COC3A or 30 from any olives harvested before August
om or 3 .

932 151(e)1) - | Form OAC-5 “Report of Non-Canning Olive Inspec- | Form COG-5, report of fimited and undersize ang 1+ 1984, or after July 31, 1985;
S L mﬂo&spo&mn'c- jon". ammm inspection and disposition. (2) Variety Group 1 olives, except the

A51(e)(1 orm OAC-5 Form : 3 2

932.151(e2) Eoon OAGLS G A Asqolgmo. Barouni, or Sg. Agos‘tmo
932.151(e)(2) OAC control card .| COC control card. varieties, shall be of a size which
932.154(a) Form OAC-6 Form COC-6. indivi igh 2 : ided.
932.154(b) Form OAC-5 "Report of Non-Canning Olive Inspec- | Form COC-5, report of limited and undersize and mdxvndually wengh %o pound. PrOWde 3
tion Disposition”. cull olives inspection and dispasition. That not to exceed 25 percent of the
932.154(c) Pri -‘U'so; and insp 1 | Pr d products branch, USDA. olives in any lot or sublot may be
932.181(0)(1) OAC Form 21 COC Form 21. smaller t}}an Yoo pound:
ggg xg1{g)g)(.), % ’F:onn g c& Eorm zzg: (3) Variety Group 1 olives of the
161(b)(2)(H) orm orm : :
932 161(0)(1) OAC Form 278 COC Fom 578, Asqolgno. Barouni, or St. Agostino
932.161(d)(2) OAC Form 27b COC Form 27b. varieties shall be of a size which
932.161(e)(1) OAG Form 27¢ COC Form 27c. indivi ok 1 :
932181(e)2) | OAC Form 27b COC Form 27b. individually weigh Y140 pound:
932.161(1)(1) OAC Form 28a COC Form 28a. Provided, That not to exceed 25 percen!
SSR1611C) OAC: Form 260 COC Form 28b. of the olives in any lot or sublot may be

3. Section 932.153 is revised to read as

follows:

the production of limited use styles of

canned ripe olives if such olives were

§932.153 Establishment of minimum
grade and size requirements for 1984-85
crop olives used in limited use styles.

(a) Grade. On and after August 1,
1984, any handler may use processed
olives of the respective variety groups in

processed after July 31, 1984, and meet .

the grade requirements specified in

§ 932.52(a)(1) as modified by § 932.149.
(b) Sizes: Except as provided in

§ 932.51(a)(2)(i), on and after August 1,

1984, any handler may use processed

smaller than Y140 pound;

(4) Variety Group 2 olives, except the
Obliza variety, shall be of a size which
individually weigh Y1so pound:
Provided, That not to exceed 10 percent
of the olives in any lot or sublot may be
smaller than Yiso pound;

(5) Variety Group 2 olives of the
Obliza variety shall be of a size which
individually weigh Y140 pound:
Provided, That not to exceed 20 percent




Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Rules and Regulations

34441

of the olives in any lot or sublot may be
smaller than Y40 pound.

4. Section 932.161 is amended by
removing the words “or minced" where
they occur in paragraphs. (b)(1)(ii), (c).
(d)(2), (e)(2). and (f)(2).

PART 944—{AMENDED]

5. Section 944.401(b)(1) is revised to
read as follows:

§944.401 Olive Regulation 1.

- * * » *

[b) *ox o

(1) Canned ripe olives shall grade at
least U.S. Grade C: Provided, That with
respect to defects, the limits for defects
as contained in Table I of § 932.149 shall
apply as shall the requirements of U.S.
Grade B for character for canned whole,
pitted and broken pitted olives, and the
requirement that canned chopped olives
be practically free from identifiable
units of pit caps, end slices, and slices
as defined in § 932.149(a)(2): Provided
further, That no requirements shall be -
applicable with respect to color and
blemishes for canned green ripe olives
imported.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: August 28, 1984.
Thomas R. Clark,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
|FR Doc. 84-23257 Filed 8-30-84; 8:45 am|
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 238

Contracts With Transportation Lines;
Addition of Aero Coach Aviation
International, Inc.

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule adds Aero Coach
Aviation International, Inc. to the list of
carriers which have entered into
agreements with the Service to
guarantee the passage through the
United States in immediate and
continuous transit of aliens destined to
foreign countries.

EFFECTIVE DATE: Augusl 16, 1984.

FOR FURTHER INFORMATION CONTACT:
Loretta J. Shogren, Director, Policy

Directives and Instructions, Immigration
and Naturalization Service, 425 I Street,
NW., Washington, D.C. 20536,
Telephone: (202) 633-3048.

SUPPLEMENTARY INFORMATION: The
Commissioner of Immigration and
Naturalization entered into an
agreement with Aero Coach Aviation
International, Inc. on August 16, 1984 to
guarantee passage through the United
States in immediate and continuous
transit of aliens destined to foreign
countries.

The agreement provides for the
waiver of certain documentary
requirements and facilitates the air
travel of passengers on international
flights while passing through the United
States.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because the amendment merely makes
an editorial change to the listing of
transportational lines.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that the rule will
not have a significant impact on a
substantial number os small entities,

This order constitutes a notice to the
public under 5 U.S.C. 552 and is not a
rule within the definition of section 1(a)
of E.O. 12291.

List of Subjects in 8 CFR Part 238

Airlines, Aliens, Government
contracts, Travel, Travel restriction.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

§238.3 [Amended]

In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportation lines in paragraph (b)
Signatory lines is amended by: Adding
in alphabetical sequence, “Aero Coach
Aviation International, Inc."”
- - * - -
(Secs. 103 and 238 of the Immigration and
Nationality Act, as amended; (8 U.S.C. 1103
and 1228))

Dated: August 28, 1984,
Andrew J. Carmichael, Jr.,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
|FR Doc. 84-23225 Filed 8-30-84; 8:45 am]
BILLING CODE 4410-10-M

FEDERAL RESERVE SYSTEM
12 CFR Part 217
[Docket No. R-0528]

Interest on Deposits; Regulation Q;
Temporary Suspension of Early
Withdrawal Penalty

AGENCY: Federal Reserve System.

ACTION: Temporary suspension of the
Regulation Q early withdrawal penalty.

SUMMARY: The Board of Governors,
acting through its Secretary, pursuant to
delegated authority, has suspended
temporarily the Regulation Q penalty for
the withdrawal of time deposits prior to
maturity from member banks for
depositors affected by severe storms
and tornadoes in the designated
counties of Wisconsin.

EFFECTIVE DATE: June 12, 1984, for the
Wisconsin counties of Dane and lowa;
July 10, 1984, for the Wisconsin counties
of Menominee, Oneida, and Vilas.

FOR FURTHER INFORMATION CONTACT:
Daniel L. Rhoads, Attorney (202/452-
3711), Legal Division, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.

SUPPLEMENTARY INFORMATION: On ]une
12, 1984, pursuant to section 301 of the
Disaster Relief Act of 1974 (42 U.S.C.
5141) and Executive Order 12148 of July
15, 1979, the President, acting through
the Director of the Federal Emergency
Management Agency, designated the
Wisconsin counties of Dane and Iowa
major disaster areas. On July 10, 1984,
the Wisconsin counties of Menominee,
Oneida and Vilas were also designated
major disaster areas. The Board regards
the President's actions as recognition by
the Federal government that disasters of
major proportions have occurred. The
President's designations enable victims
of the disasters to qualify for special
emergency financial assistance. The
Board believes it appropriate to provide
an additional measure of assistance to
victims by temporarily suspending the
Regulation Q early withdrawal penalty
(12 CFR 217.4(d)). The Board’s action
permits a member bank, wherever
located, to pay a time deposit before
maturity without imposing this penalty
upon a showing that the depositor has
suffered property or other financial loss
in the disaster areas, as a result of the
severe storms and tornadoes beginning
on or about April 27, 1984, for the
Wisconsin counties of Menominee,
Oneida and Vilas, and June 8, 1984, for
the Wisconsin counties of Dane and
Iowa. A member bank should obtain
from a depositor seeking to withdraw a
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time deposit pursuant to this action a
signed statement describing fully the
disaster-related loss. This statement
should be approved and certified by an
officer of the bank. This action will be
retroactive to June 12, 1984, for the
counties of Dane and lowa, and July 10,
1984, for the counties of Menominee,
Oneida and Vilas, and will remain in
effect until 12 midnight, December 29,
1984.

List of Subjects in 12 CFR Part 217

Advertising, Banks, Banking, Federal
Reserve System, Foreign banking.

In view of the urgent need to provide
immediate assistance to relieve the
financial hardship being suffered by
persons in the Wisconsin counties
directly affected by the severe storms
and flooding, good cause exists for
dispensing with the notice and public
participation provisions in section 553(b)
of Title 5 of the United States Code with
respect to this action. Because of the
need to provide assistance as soon as
possible and because the Board's action
relieves a restriction, there is good cause
to make this action effective
immediately.

By order of the Board of Governors, acting
through its Secretary, pursuant to delegated
authority, August 28, 1984.

James McAfee,

Associate Secretary of the Board.
[FR Doc. 84-23260 Filed B-30-84: 8:45 am|
BILLING CODE 6210-01-M

FARM CREDIT ADMINISTRATION
12CFR Part 618

General Provisions

AGENCY: Farm Credit Administration.

ACTION: Final rule; notice of effective
date.

SUMMARY: The Farm Credit
Administration (FCA) is confirming the
effective date of final regulations
adopting new and amended regulations
setting out the authorization for
technical assistance and financially
related services programs and requiring
district board policy guidelines and FCA
approval for such programs (49 FR
23159, June 5, 1984). This regulation
allows the Farm Credit System (System)
institutions greater latitude in
developing and implementing technical
assistance and financially related
services programs pursuant to district
policies, FCA regulations, and the Farm
Credit Act of 1971, as amended (Pub. L.
92-181 as amended by Pub. L. 96-592).

EFFECTIVE DATE: August 10, 1984.

FOR FURTHER INFORMATION CONTACT:

Charles E. Baker, Financially Related
Services Section, (703) 883-4138, or

Kenneth L. Peoples, Office of General
Counsel, (703) 883-4024

(Secs. 5.9, 5.12, 5.18, Pub. L. 92-181, 85 Stat.

619, 620, 621, as amended (12 U.S.C. 2243,

2248, and 2252)

Donald E. Wilkinson,

Governor.

[FR Doc. 84-23103 Filed 8-30-84; 8:45 am|

BILLING CODE 6705-01-M

- — —_———

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 84-AWA-19]

Changes to Controlled Airspace,
Hawaii

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This rule modifies the
description of controlled airspace in the
vicinity of the Honolulu International
Airport, HI, without changing the
physical size and shapes of the affected
airspace. This action replaces the
incorrect references to a navigational
aid which was relocated with references
to geographical coordinates.

DATES: Effective date—0901 GMT,
August 30, 1984. Comments must be
received on or before October 12, 1984.
ADDRESSES: Send comments on the rule
in triplicate to: Dirctor, FAA, Western-
Pacific Region, Attention: Manager, Air
Traffic Division, Docket No. 84-AWA-
19, Federal Aviation Administration,
P.O. Box 92007, Worldway Postal
Center, Los Angeles, CA 90009.

The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8:30 a.m. and
5:00 p.m. The FAA Rules Docket is
located in the Office of the Chief
Counsel, Room 216, 800 Independence
Avenue, SW,, Washington, D.C.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division,

FOR FURTHER INFORMATION CONTACT:
William C. Davis, Airspace and Air
Traffic Rules Branch (AAT-230),
Airspace-Rules and Aeronautical
Information Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8783.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is in the form of a
final rule, which involves redescribing
controlled airspace without changing its
size or shape and was not preceded by
notice and public procedure, comments
are invited on the rule. When the
comment period ends, the FAA will use
the comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy aspects of the rule that might
suggest the need to modify the rule.

The Rule

The purpose of this amendment to
§71.171, §71.181 and § 71.401(b) of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) is to modify the
descriptions of the Honolulu, HI, Control
Zone, Transition Area, and Terminal
Control Area, so that they no longer
reference distances and bearings from a
navigational aid that is scheduled to be
relocated effective August 30, 1984. The
navigational aid references have been
replaced with geographical coordinate
references. This action does not alter the
physical size or shape or effectiveness
of the affected airspace. Sections 71.171,
71.181 and 71.401(b) of Part 71 of the
Federal Aviation Regulations was
republished in Handbook 7400.6 dated
January 3, 1984.

I find that in view of the amendment's
nature as a redescription and the
pending relocation of the navigational
aid referenced in the existing rule,
notice or public procedure under 5
U.S.C. 553(b) is impracticable,
unnecessary and contrary to the public
interest and also that good cause exists
for making this amendment effective
August 30, 1984.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule" under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
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impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act:

List of Subjects in 14 CFR Part 71

Aviation safety, Control zones,
Transition areas and Terminal control
areas.

Adaption of the Amendment

PART 71—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, §71.171, §71.181 and
§71.401(b) of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

§71.171 [Amended]
Honolulu, HI [Revised]

Within a 5-mile radius of Honolulu
International Airport (lat. 21°19'15" N., long.
157°55'45" W.); within a 6-mile radius of NAS
Barbers Point (lat. 21°1835” N., long.
158°04’30" W.); 2 miles south of a line from
lat. 21°21°27" N., long: 158°00'59" W.; to lat.
21°21'29" N., long. 157°59'46” W.; and within
an area bounded by a line from lat. 21°15'43"
N., long. 158°01'00" W.; to lat. 21°10'54" N.,
long. 158°10°39" W.; to lat. 21°16'41" N., long.
158°13'56" W.; to lat. 21°19'04" N., long.
158°09'08" W.; to the point of beginning.

§71.181 [Amended]

Honolulu International Airport, HI
[Revised]

That airspace extending upward from 700
feet above the surface south and southeast of
Honolulu beginning at lat. 21°20'30" N., long.
157°51"15" W.; thence south to lat. 21°15'30"
N., long. 157°49'15" W.; thence east along the
shoreline to and clockwise along the arc of a
15 NM radius circle centered on Honolulu
International Airport (lat. 21°19'15" N,, long.
157°55'45" W.) to lat. 21°08'40” N., long.
158°07'35" W.; thence northwest to lat.
21°10°29" N., long 158°11'29" W.; thence to lat.
21°15'43" N,, long 158°00°59" W.; then
counterclockwise along the arc of a 5-mile
radius circle centered on NAS Barbers Point
(lat. 21°18'35" N., long. 158°04'30* W.) to and
counterclockwise along the arc of a 5-mile
radius circle centered on Honolulu
International Airport to the point of
beginning; and an area bounded by a line
from lat. 21°10'29" N, long. 158°11'29" W.; to
lat. 21*16'16* N., long 158°14'45” W.; to lat.
21"16'41" N., long. 158°13'56" W.; to lat.
21"15'43" N., long. 158°00'59* W.; to the point
of beginning,

Honolulu, Wheeler AFB, Hl [Revised]

That airspace extending upward from 700
feet above the surface within an area
bounded by a line from lat. 21°25'53" N., long.
158°04'02" W; to lat. 21°26'01" N., long.
158'0019" W; to lat. 21°27'19°N., long.

158°00'21" W.; thence clockwise along the 3-
mile radius circle centered on Wheeler AFB
(lat. 21°29°00" N., long. 158°02'30"W.); to lat.
21°26'49" N., long. 158°04'04" W.; to the point
of beginning; and that airspace extending
upward from 700 feet above the surface
within 2 miles northwest of and parallel to
the centerline of Runway 06 (068°38'40"
bearing) beginning at the 3-mile radius arc
and extending northeast to intercept an arc of
a 5-mile radius circle centered on Wheeler
AFB (lat. 21°29°00" N., long. 158°02'30" W.)
thence clockwise along the 5-mile arc to the
Koko Head, HI, VORTAC 305° radial; thence
northwest along the Koko Head, HI,
VORTAC 305° radial to the arc of the 3-mile
radius circle.

§71.401 [Amended]

Honolulu, HI [Revised]
Primary Airport

Honolulu International Airport (lat.
21°29°20" N, long. 157°55'27" W.) Boundaries.

Area A. That airspace extending upward
from the surface to and including 9,000 feet
MSL within an area bounded by a line
beginning at the Honolulu ILS Runway 4R
DME (lat. 21°20'01" N., long. 157°54'23" W.),
to lat. 21°18'39" N.,, long. 157°51'15" W.;
thence direct to a point on bearing 145°, and
4.5 miles from the ILS Runway 4R DME;
thence along the 145° bearing to, and then
clockwise along, the 7.5-mile radius arc of the
ILS Runway 4R DME to lat. 21°17°19" N,, long.
158°01'53" W; to lat. 21°20'11" N,, long.
158°01°57" W.; and then east along a line 0.5
miles north of, and parallel to, the ILS
Runway 8L localizer course to a point 1.5
miles west of the ILS Runway 4R DME,
thence direct to the point of beginning.

Area B. That airspace extending upward
from 1,500 feet MSL to and including 9,000
feet MSL between 7.5 miles and 15 miles of
the ILS Runway 4R DME and bounded on the
east by a line from lat. 21°12'30" N long.
157°54'00" W., to lat. 21°06'28" N., long.
157°47'22" W.; and on the west by a line 1.5
miles northwest of, and parallel to, the ILS
Runway 4R localizer course, excluding that
airspace within Area A.

Area C. That airspace extending upward
from 2,000 feet MSL to and including 8,000
feet MSL between 15 miles and 22 miles of
the ILS Runway 4R DME and bounded on the
northeast by the Koko Head VORTAC (lat.
21°16'06" N., long. 157°42'21" W.) 111° radial
and on the west by a line 1.5 miles northwest
of, and parallel to, the ILS Runway 4R
localizer course.

Area D. That airspace extending upward
from 3,000 feet MSL to and including 9,000
feet MSL within 22 miles of the ILS Runway
4R DME, south of a line from lat. 21°20"11" N.,
long. 158°01'57" W., to lat. 21°26'13" N., long.
158°17°01" W., north of a line 1.5 miles
northwest of, and parallel to, the ILS Runway
4R localizer course to lat. 21°17'19" N,, long.
158°01'53" W.; excluding that airspace within
Areas G, H, and L.

Area E. That airspace extending upward
from 4,000 feet MSL to and including 9,000
feet MSL within a 32-mile radius of the ILS
runway 4R DME extending from a line
between lat. 21°06'11" N., long. 157°36'02" W;

and lat. 21°01"14" N., long. 157°26'36" W.;
clockwise to a line from lat.. 21°30'08" N.,
long. 158°26'56" W.; to lat. 21°26'13" N., long.
158°17'01" W.,; excluding Areas A, B. C. D, G,
Hand J.

Area F. That airspace extending upward
from 5,000 feet MSL to and including 8,000
feet MSL bounded by a line 0.5 miles
northwest of, and parallel to, the Koko Head
VORTAC 050° radial beginning at the Koko
Head 291° radial and extending to lat.
21°25'15" N., thence southeast along a 152°
heading to, and then along the 32-mile radius
arc of the ILS Runway 4R DME to lat.
21°01"14" N, long. 157°26'36" W.; to lat
21°06'11" N., long. 157°36'02” W.; thence
direct to the point of beginning, excluding
that airspace within areas C and |.

Area G. That airspace extending upward
from 1,600 feet MSL to and including 9,000
feet MSL within an area bounded by a line
from lat. 21°20'11* N., long. 158°01'57" W.; to
lat. 21°20"11" N., long. 158°03'00" W.; to lat.
21°19'11" N,, long. 158°03'00" W.; to lat.
21°19'11" N,, long. 158°01°56"” W.; to the point
of beginning.

Area H. That airspace extending upward
from 1,900 feet MSL to and including 9,000
feet MSL within an area bounded by a line
from lat. 21°20'11" N., long. 158°01'57* W.; to
lat. 21°20'10 N., long. 158°03'00" W; to lat.
21°1911" N, long. 158°03'00" W.; to lat.
21°19'11" N,, long. 158°03'00” W.; to the point
of beginning.

Area I. That airspace extending upward
from 1,000 feet MSL to and including 9,000
feet MSL within an area bounded by a line
from lat. 21°2010" N., long. 158°03'55" W.; to
lat. 21°20°09" N., long. 158°11'35" W.:to lat.
21°19'09" N., long, 158°11'34" W.; to lat.
21°19'11" N, long. 158°03'55" W.; to the point
of beginning.

Area J. That airspace extending upward
from 1,600 feet MSL to and including 8,000
feet MSL within 15 miles of the ILS Runway
4R DME, bounded on the north by a line
extending west along the Koko Head
VORTAC 111°/281° radial until intersecting,
and then proceeding along the H-5Freeway
to lat. 21°18'39" N., long. 157°1'15" W.;
bounded on the west by Area A, and on the
south by a line from lat. 21°12'30" N., long.
157°54'00" W.; to lat. 21°06'28" N., long
157°47'22" W.

Area K. That airspace extending upward
from the surface to and including 2,000 feet
MSL within an area south of the H-1
Freeway, between lat. 21°22'32" N,, long.
157°55'40" W.; to lat. 21°21°29" N., long.
157°54'00" W,; and lat. 21°18'39" N.,, long.
157°51'15" W.; east of long. 157°55'40" W.,
and north of Area A.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49
U.S.C. 106(g) (Revised, Pub. L. 97-449, January
12, 1983)); and 14 CFR 11.69)

Issued in Washington, D.C., on August 22,
1984,
John W. Baier
Acting Manager, Airspace-Rules and
Aeronautical Information Division.
{FR Doc. 84-23138 Filed 8-30-84; 8:45 am)]
BILLING CODE 4910-13-M
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14 CFR Part 97
[Docket No. 24217; Amdt. No. 1276]

Air Traffic and General Operating
Rules; Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sumMmARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes aré designed to provide
safe and efficient use of the navigable
airgpace and to promote safe flight
operations under instrument flight rules

.at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

8. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-~
430), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, D.C. 20402.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFO-230), Air
Transportation Division, Office of Flight
Operation, Federal Aviation

Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures {SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under §
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604
and B260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials,
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. The amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date.at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPs criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the

close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
is unnecessary, impracticable, and
contrary to the.public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

List of Subjects in 14 CFR Part 97

Aviation safety, Approaches,
Standard instrument.

Adoption of the Amendment
PART 97—[AMENDED]

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.M.T. on the dates
specified, as follows:

§97.23 [Amended]

1. By Amending § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN SIAPs identified as follows:

* * * Effective October 25, 1984

Alton/St. Louis, IL—St. Louis Regional, VOR-
A, Amdt. 7

Iron Mountain/Kingsford, Mi—Ford, VOR
RWY 1, Amdt, 9

Iron Mountain/Kingsford, MI—Ford, VOR
RWY 19, Amdt. 4

Iron Mountain/Kingsford, MI—Ford, VOR
RWY 31, Amdt. 11

Sault Ste. Marie, MI—Chippewa County Intl,
VOR-A (TAC), Amdt. 3

* * * Effective October 11, 1984

Bentonville, AR—Bentonville Muni, VOR-A,
Amdt. 8 e

Lakeland, FL—Lakeland Muni, VOR RWY 13,
Amdt. 3

Lakeland, FL—Lakeland Muni, VOR RWY 27,
Amdt. 3

Baltimore, MD—Baltimore-Washington Intl,
VOR RWY 10, Amdt. 14

Baltimore, MD—Baltimore-Washington Intl,
VOR RWY 28, Amdt. 19

Baltimore, MD—Baltimore-Washington Intl,
VOR RWY 33L, Amdt. 4

Aurora, MO—Aurora Memorial Muni, VOR/
DME-A, Amdt. 1

Chester, SC—Chester Muni, VOR/DME RWY
23, Amdt. 3

Lancaster, SC—Lancaster County, VOR/
DME-A, Amdt. 5 '

Riverton, WY—Riverton Regional, VOR RWY
10, Amdt. 8

Riverton, WY—Riverton Regional, VOR RWY
28, Amdt. 8

* * * Effective September 27, 1984

Hartford, CT—Hartford-Brainard, VOR-A,
Amdt. 6

Davenport, IA—Davenport Muni, VOR RWY
3, Amdt. 7
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Davenport, IA—Davenport Muni, VOR RWY
21, Amdt. 8

Auburn-Lewiston, ME—Auburn-Lewiston
Muni, VOR/DME-A, Amdt. 2

Dickinson, ND—Dickinson Muni, VOR-A,
Amdt. 1

* * Effective August 15, 1984

West Palm Beach, FL—Palm Beach Intl, VOR
RWY 31, Amdt. 1

' * *Effective August 13, 1984

Casa Grande, AZ—Casa Grande Muni, VOR
RWY 5, Amdt. 2

$97.25 [Amended]

2. By amending § 97.25 LOC, LOC/ *
DME, LDA, LDA/DME, SDF, and SDF/
DME SIAPs identified as follows:

' * Effective October 25, 1984

Alton/St. Louis, IL—St. Louis Regional, LOC
BC RWY 11, Amdt. 5§

Iron Mountain/Kingsford, MI—Ford, LOC/
DME BC RWY 19, Amdt. 6

* * * Effective October 11, 1984

Sarasota/Bradenton, FL—Sarasota-
Bradenton, LOC/DME BC RWY 14, Amdt.
3, Cancelled

Winder, GA—Winder, LOC RWY 31, Amdt. 6

Morganton, NC—Morganton-Lenoir, SDF
RWY 3, Amdt. 1

' * * Effective September 27, 1984

Davenport, IA—Davenport Muni, LOC RWY
15, Amdt. 2

Norman, OK-—Max Westheimer, LOC RWY
3, Amdt. 2

" * * Effective August 22, 1984

Jamestown, ND—Jamestown Muni, LOC/
DME BC RWY 12, Amdt. 5

‘ * Effective August 15, 1984

West Palm Beach, FL—Palm Beach Intl, LOC
BC RWY 27R, Amdt. 11

§97.27 [Amended]

3. By amending § 97.27 NDB and NDB/
DME SIAPs identified as follows:

" * * Effective October 25, 1954

Alton/St. Louis, IL—St. Louis Regional, NDB
RWY 17, Amdt. 9

Alton/St. Louis, IL—St. Louis Regional, NDB
RWY 29, Amdt. 7

Sault Ste. Marie, MI—Chippewa County Intl,
NDB RWY 16, Amdt. 3

Sault Ste. Marie, MI—Chippewa County Int],
NDB RWY 34, Amdt. 2

Wadsworth, OH—Wadsworth Muni, NDB
RWY 2, Orig.

' * * Effective October 11, 1984

Winder, GA—Winder, NDB RWY 31, Amdt. 6

Sturgis, MI—Kirsch Muni, NDB RWY 18,
Amdt, 3

Sturgis, MI—Kirsch Muni, NDB RWY 24,
Amdt. 7

Morganton, NC—Morganton-Lenoir, NDB

_RWY 3, Amdt. 1

Southport, NC—Brunswick County, NDB-A,
Amdt. 3

Aiken, SC—Aiken Muni, NDB RWY 24,
Amdt. 6

Lancaster, SC—Lancaster County, NDB RWY
24, Amdt. 2

Houston, TX—Hull Field, NDB RWY 17,
Amdt. 6

. Houston, TX—Hull Field, NDB RWY 35,

Amdt. 2

* * * Effective September 27, 1984

Davenport, IA—Davenport Muni, NDB RWY
3, Amdt. 13

Auburn-Lewiston, ME—Auburn-Lewiston
Muni, NDB RWY 4, Amdt. 5

DuBois, PA—DuBois-Jefferson County, NDB
RWY 25, Amdt. 8

Mesquite, TX—Phil L. Hudson Field, NDB-A,
Orig., Cancelled

Mesquite, TX—Phil L. Hudson Muni, NDB
RWY 17, Orig.

§97.29 [Amended)

4. By amending § 97.29 ILS ILS/DME,
ISMLS, MLS, MLS/DME and MLS/
RNAYV SIAPs identified as follows:

* * * Effective October 25, 1984

Alton/St. Louis, IL—St. Louis Regional, ILS
RWY 29, Amdt. 7

Iron Mountain/Kingsford, MI—Ford, ILS
RWY 1, Amdt. 6

Sault Ste. Marie, MI—Chippewa County Intl,
ILS RWY 16, Amdt. 4

* * * Effective October 11, 1984

Baltimore, MD—Baltimore-Washington Intl,
ILS RWY 10, Amdt. 10

Baltimore, MD—Baltimore-Washington Intl,
ILS RWY 15R, Amdt. 11

Baltimore, MD—Baltimore-Washington Intl,
ILS RWY 28, Amdt. 5

Baltimore, MD—Baltimore-Washington Intl,
ILS RWY 33L, Amdt. 3

Columbus, OH—Port Columbus Intl, ILS
RWY 10L, Amdt. 12

Riverton, WY—Riverton Regional, ILS RWY
28, Amdt. 1

* * * Effective September 27, 1984

Windsor Locks, CT—Bradley Intl, ILS RWY
33, Amdt. 2

Auburn-Lewiston, ME—Auburn-Lewiston
Muni, ILS RWY 4, Amdt. 3

Dickinson, ND—Dickinson Muni, ILS/DME
RWY 32, Orig.

DuBois, PA—DuBois-Jefferson County, ILS
RWY 25, Amdt. 6

Wilkes-Barre/Scranton, PA—Wilkes-Barre/
Scranton Intl, ILS RWY 4, Amdt. 31

* * * Effective August 22, 1984

Jamestown, ND—Jamestown Muni, ILS RWY
30, Amdt. 5

* * * Effective August 15, 1984

West Palm Beach, FL—Palm Beach Intl, ILS
RWY 9L, Amdt. 21

* ¢ * Effective August 13, 1984

Casa Grande, AZ—Case Grande Muni, ILS/
DME RWY 5, Amdt. 2

§97.31 [Amended]
5. By amending § 97.31 RADAR SIAP

identified as follows:

* * * Effective October 11, 1984

Baltimore, MD—Baltimore-Washington Intl,
RADAR 1, Amdt. 9

§97.33 [Amended]

6. By amending § 97.33 RNAV SIAPs
identified as follows:

* * * Effective October 11, 1984

St Louis, MO—Lambert-St Louis Intl, RNAV
RWY 30R, Amdt. 1

* * * Effective September 27, 1984

Dickinson, ND—Dickinson Muni, RNAV
RWY 32, Orig., Cancelled

Dickinson, ND—Dickinson Muni, RNAV
RWY 14, Amdt. 1

{Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (49 U.S.C. 1348, 1354(a),
1421, and 1510); 49 U.S.C. 106(g) (Revised,
Pub. L. 97-449, January 12, 1983); and 14 CFR
11.49(b)(3))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule” under
Executive Order 12291; (2) is not a
“signifianct rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. For the
same reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Note.—The incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on December
31, 1980, and reapproved as of January 1,
1982.

Issued in Washington, D.C., on August 24,
1984.

Kenneth S. Hunt,

Director of Flight Operations.
|FR Doc. 84-23140 Filed 8-30-84; 8:45 am)
BILLING CODE 4910-13-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1214
Space Transportation System

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: 14 CFR Part 1214 is amended
by adding this new Subpart 1214.6,
“Nonscientific Payloads." This Subpart,
in conjunction with Subparts 1214.1,
1214.2, and 1214.8, states NASA policy
on the flight of nonscientific payloads
aboard the Space Transportation
System (STS). The intended effect of
this rule is to broaden the range of
potential launch service customers and
increase the access of the general public
to the STS.
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EFFECTIVE DATE: August 31, 1984,
ADDRESS: Deputy Associate
Administrator for External Relations
(Code L), NASA Headquarters,
Washington, DC 20546.

FOR FURTHER INFORMATION CONTACT:
Mr. Russell Ritchie, (202) 453-8306.

SUPPLEMENTARY INFORMATION: On May
7, 1984, NASA published a proposed rule
in the Federal Register (49 FR 19313)
inviting public comments by July 6, 1984,
on “Nonscientific Payloads" aboard the
STS. This rule establishes policy and
general procedures for broadening the
range of potential launch service
customers and increasing the access of
the general public to the STS.

Three comments were received on the
proposed rule. The first contained three
recommendations: (1) Include a
representative from the arts on the
Nonscientific Payloads Evaluation
Committee, (2) carry art reduced rates
on a space available basis, and (3)
eliminate the requirement that all
nonscientific payloads be returned to
Earth aboard the same STS flights that
carry them into orbit. In developing the
proposed rule, NASA considered all of
these actions and chose not to adopt
them for the following reasons. The
Nonscientific Payloads Evaluation
Committee is an organization internal to
NASA, established to assist in making
decisions for which only the Agency is
responsible; therefore, it is appropriate
that the membership of the Committee
be limited to NASA personnel. In
addition, the Committee does not expect
to make recommendations on proposed
payloads based on issues of artistic
merit, precluding the need for a member
with arts expertise. If an occasion
should arise in which such expertise is
needed for its deliberations, the
Committtee will seek assistance from
such recognized authorities as the
National Endowment for the Arts. With
respect to recommendation 2, NASA has
no authority to single out arts payloads
as more worthy than other categories,
therefore justifying their flight at
subsidized rates, It is the objectives of
the Agency to treat all nonscientific
payloads equally, whatever their nature.
On recommendation 3, NASA intends to
avoid contributing unnecessarily to the
already substantial accumulation of
objects currently in Earth orbit, some of
which are functioning spacecraft and the
rest debris. The accumulation causes
difficulty for tracking activities and
could pose a potential hazard at more
densely cluttered altitudes. Therefore,
unless a clear necessity is served by
leaving a payload in orbit, it will be
returned to Earth aboard the same flight
that carries it into orbit.

The second comment also urged
elimination of that portion of the rule
requiring nonscientific payloads be
returned to Earth aboard the same
flights that carry them into orbit. The
purpose in this instance, however, was
not to leave the payloads in orbit, but to
propel them into destructive reentry.
The response to recommendation 3 of
the first comment applies to this
comment as well. In addition, we do not
wish to increase the number of space
objects that reenter Earth's
atomosphere.

The third comment expressed concern
that, despite disclaimers to the contrary,
acceptance of a nonscientific payload
for flight aboard the STS will constitute
an endorsement by NASA of the
payload. NASA does not believe this to
be a valid concern because Agency
policy and regulations beyond this
particular regulation prohibit
endorsement of commercial products.

Several changes were made in the text
on NASA initiative. Section 1214.1603(c)
was changed to “officers, or their
designees” from “officials.” The term
officer is preferred in order to be
consistent with the National
Aeronautics and Space Act of 1958 as
amended. The addition of designees
provides latitude to management
necessary for the proper functioning of
the Committee. Section 1214.1606(f) was
changed to “human or animal life” from
“animal life” and § 1214.1806(k) and (1)
were added to aid clarity. The remaining
changes were to correct typographical
eITOors.

The National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexihility Act, 5 U.S.C. 601-612, since it
will not exert a significant econoemic
impact on a substantial number of small
entities.

2. This rule is not a major rule as
defined in Executive Order 12291.

List of Subjects in 14 CFR Part 1214

Payload specialist, Mission manager,
NASA-related payload, Mission
specialist, Investigator working group,
Government employees, Government
procurement, Security measures, Space
transportation and exploration, SSUS
Procurement, Small self-contained
payloads, Reimbursement for shuttle
services, Authority of Space
Transportation System (STS)
Commander, Articles authorized to be
carried on space transportation system
flights, Space Transportation System
Personnel Reliability Program,
Nonscientific payloads.

PART 1214—SPACE
TRANSPORTATION SYSTEM

14 CFR Part 1214 is amended by
adding Subpart 1214.16 to read as
follows:

Subpart 1214.16—Nonscientific Payloads

Sec.

12141600 Scope.

1214.1601 Applicability.

1214.1602 Relation to Subparts 1214.1,
1214.2, and 1214.8.

1214.1603 Definitions.

1214.1604 Policy.

1214.1605 Approval of nonscientific
payloads.

1214.1608 Preconditions for acceptance.

Authority: 42 U.S.C. 2473.

Subpart 1214.16—Nonscientific
Payloads

§ 1214.1600 Scope.

This Subpart establishes NASA policy
regarding the accommodation of
nonscientific payloads aboard the STS.

§1214.1601 Applicability.

This Subpart applies to NASA
Headquarters and field installations.

§ 1214.1602 Relation to Subparts 1214.1,
1214.2, and 1214.8.

Except as specifically noted, the
provisions of the Space Shuttle and
Spacelab policies also apply to
nonscientific payloads. In event of any
inconsistencies in the policies, the
reimbursement policy established by
this Subpart will govern with respect to
nonscientific payloads.

§ 1214.1603 Definitions.

(a) Nonscientific payloads. All
cargoes that do not meet the definitions
of national defense payloads;
commuriications, weather, or other high
technology satellites; materials
sciences/processing payloads; scientific
experiments; engineering test articles; or
other similarly technical cargoes
routinely considered for flight as
conventional or self-contained payloads.

(b) Total operations costs. All direct
and indirect costs. Such costs include
direct program charges for manpower,
expended hardware, refurbishment of
hardware, spares, propellants,
provisions, consumables and launch and
recovery services. They also include a
charge for program support, center
overhead and contract administration.

(¢) Committee. The Nonscientific
Payload Evaluation Committee,
established in NASA Headquarters for
the purpose of reviewing technically
feasible requests to fly nonscientific
payloads. The Committee consists of the
following NASA Headquarters officers.
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or their designees: Chief Engineer (Code
D), Associate Administrator for Policy
(Code F), General Counsel (Code G),
Associate Administrator for External
Relations [Code L), as Chairperson,
Associate Administrator for Space
Flight (Code M), Associate
Administrator for Space Science and
Applications {Code E), Chief Scientist
(Code P), and Associate Administrator
for Aeronautics and Space Technology
(Code R). The Committee will meet
within 30 days of the effective date of
this Subpart and not less than once
every 90 days thereafter. The Committee
will develop procedures to carry out this
policy. ;

(d) Technically feasible for flight. All
physical aspects and operational
characteristics of a payload which make
it suitable for flight aboard the STS.
Evaluation of the proposed payload for
acceptance includes, but is not limited
to, compatability with STS operating
systems and other payloads, compliance
with national and international radio
spectrum regulations, safety -
considerations of the vehicles and crew,
risk to other payloads, and ability of the
STS to meet all customers' operational
requirements.

§1214.1604 Policy.

(a) Nonscientific payloads are eligible
for flight aboard the STS. Although the
Space Shuttle and Spacelab were
developed for the purpose of
accommodating technical cargoes of the
type described in § 1214.1603(a),
nonscientific payloads may be flown on
a space available basis. =

(b) Normally no more than 10 percen
of STS flight capability, as defined in
Subparts 1214.1, 1214.2, and 1214.8, will
be employed for nonscientific payloads.

(c) Nonscientific payloads must be
approved by the Associate Deputy
Administrator for flight prior to
manifesting,

(d) Nonscientific payloads may be
remanifested to accommodate technical
cargoes,

{e) Reimbursement for standard
services provided to nonscientific
payloads normally will be based on
total operations cost recovery.

(f) Information concerning the details
which must be included in a
nonscientific payload request, and
current prices and fees may be obtained
from Customer Services Division (Code
MC), Office of Space Flight, NASA
Headquarters, Washington, DC 20546.

() Exceptions to this policy may be
granted at the discretion of the
Associaté Deputy Administrator.

§1214.1605 Approval of nonscientific
payloads.

(a) All requests to fly nonscientific
payloads aboard the STS will be
addressed to the Director, Customer
Services Division, who will screen the
requests and forward those found
technically feasible for flight to the
Nonscientific Payload Evaluation
Committee.

(b) The Committee will evaluate each
request considering such matters as:

(1) The sponsor and nature of the
proposed payload;

(2) The plan for developing the
payload;

(3) Endorsement or opposition by a
recognized professional, business, or
charitable organization;

(4) The purpose to which the payload
may be put when returned to Earth;

(5) Compliance with national and
international radio regulations for
payloads intentionally transmitting
electromagnetic energy; and

(6) Other considerations which are
appropriate to specific requests.

(c) Committee findings will be
documented and forwarded directly to
the Associate Deputy Administrator.
Approval of nonscientific payloads for
flights aboard the STS is reserved to the
Associate Deputy Administrator.

(d) Rejected requests will be returned
to their sponsors with explanations for
their rejection.

§1214.1606 Preconditions for acceptance.

(a) Sponsors must accept
responsibility for all expenses
associated with or arising from their
respective nonscientific payloads.

(b) Nonscientific payloads must be
technically feasible for flight as
determined by the Director, Customer
Services Division, Office of Space Flight.

{c) NASA reserves the right to obtain
evaluations of nonscientific payload
requests from any individuals or
organizations of its own choosing.

(d) Nonscientific payload sponsors
must be willing to appear before the
Nonscientific Payload Evaluation
Committee to explain their requests.

(e) No payload will be accepted for
flight which is inconsistent with NASA's
mission or otherwise not in the national
interest.

(f) No human or animal life will be
permitted in a nonscientific payload.

(g) Nonscientific payloads will not be
permitted to operate as free flyers.

(h) Nonscientific payload sponsors
must enter into a standard NASA launch
services agreement.

(i) All nonscientific payloads will be
returned to Earth aboard the same STS
flights that carry them into orbit.

(j) Acceptance for flight does not
consitute NASA endorsement or
certification (other than for Space
Shuttle flight) of a nonscientific payload.

(k) NASA specifically reserves the
right to reject nonscientific payloads
proposed—or which appear to be
proposed—solely or primarily for the
purposes of advertising, publicity,
endorsements, or other means of
promotion.

(1) Each request to fly a nonscientific
payload must be accompanied by a
nonrefundable processing fee.
james M. Beggs,

Administrator.
[FR Doc. 84-23144 Filed 8-30-84: 8:45 am|
BILLING CODE 7510-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFRPart73

" [Docket No. 83C-0321]

Listing of Color Additives for Coloring
Contact Lenses

Correction

In FR Doc. 84-19699 beginning on page
30065 in the issue of Thursday, July 26,
1984, make the following correction.

On page 30065, column 2, line 4 in the
“SUMMARY” paragraph "“1.4-bis([2-
methylphenyl)-" should read "1,4-bis|(2-
methylphenyl)-",

BILLING CODE 1505-01-M

21CFR Part 74

-

|Docket No. 83C-0167] M

D&C Blue No. 6; Listing as a Color
Additive for Coloring Sutures

Correction

In FR Doc. 84-19603 beginning on page
29955 in the issue of Wednesday, July
25, 1984, make the following correction:

§74.3106 ([Corrected]

On page 29956, in § 74.3106(a), third
column, the third line should have read
as follows: “'biindoline]-3.3’dione (CAS
Reg. No.",

BILLING CODE 1505-01-M
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21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Griseofulvin

Correction

In FR Doc. 84-19700 beginning on page
30066 in the issue of Thursday, July 26,
1984, make the following corrections.

On page 30067, in column 1, tenth line,
“21 U.S.C. 360(e)" should read “21 U.S.C.
360b(e)".

BILLING CODE 1505-01-M

21 CFR Part 607
[Docket No. 84N-0145]

Biologics Products; Establishment
Registration and Product Listing for
Manufacturers of Human Blood and
Blood Products; Amendment To
Exempt Certain Transfusion Services
From Registration

AGENCY: Food and Drug Administration.
AcCTION: Final rule.

sumMARY: The Food and Drug
Administration (FDA) is amending the
biologics regulations to exempt from
FDA's requirements for establishment
registration and product listing (and
routine establishment inspection)
certain transfusion services that
routinely prepare red blood cells and
that are approved for Medicare
reimbursement by the Health Care
Financing Administration (HCFA). FDA
is amending the regulations as a
followup to a revision of a Memorandum
of Understanding (MOU) between the
Public Health Service (PHS), FDA, and
HCFA. Under this revision of the MOU,
FDA will not perform routine
inspections of transfusion services that
routinely prepare red blood cells, to
avoid duplicative regulatory inspections
of such facilities by both HCFA and
FDA. The amended MOU is published
with this final rule as Appendix A.
DATE: This amendment is effective
August 31, 1984,

Comments will be accepted until
October 1, 1984.
FOR FURTHER INFORMATION CONTACT:
Joseph Wilczek, Center for Drugs and
Biologics (HFN-368), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1306.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 25, 1980 (45
FR 19316), FDA published a notice
announcing the execution of a MOU
effective January 21, 1980, between the
PHS, FDA, and HCFA. The purpose of
the understanding was to consolidate
responsibilities for inspecting and

surveying certain blood-banking and
transfusion programs. Implementation of
that MOU allowed, among other things,
HCFA and FDA to stop performing
duplicative regulatory inspections of
over 3,000 transfusion services.
Transfusion services exempted from
FDA registration and inspection
requirements are facilities that are part
of either a hospital or an independent
clinical laboratory and that perform
compatibility testing and transfusion of
bloed and blood components but are not
engaged in the routine collection or
processing of blood or plasma (except
recovered plasma) except for
therapeutic collections, and the
hospitals or the independent testing
laboratories are approved by HCFA for
participation in the Medicare program.

FDA published the MOU in the
Federal Register to allow its review by
the public, in conformance with its
policy (announced in the Federal
Register of October 3, 1974 (39 FR 35697)
and codified at 21 CFR 20.108(c)) of
publishing in the Federal Register the
text of all MOU's executed by FDA.

In the Federal Register of September
30, 1980 (45 FR 64601), FDA proposed to
amend the biologics regulations on
establishment registration and product
listing to implement the MOU described
above. The MOU provided that FDA
would not perform routine regulatory
inspections of transfusion services
** * * not engaged in the routine
collection or processing * * *" of blood
when the facility is approved for
participation in the Medicare program
by HCFA. In the preamble of its
proposal of September 30, 1980, FDA
defined the phrase “routine collection or
processing” to include the collection of
blood for autologous transfusion and the
routine preparation of any blood
component, including red blood cells.
Thus, FDA proposed not to exempt from
the requirements of establishment
registration and product listing {and
routine regulatory inspection) any
transfusion service routinely preparing
red blood cells.

In the Federal Register of December
30, 1980 (45 FR 85727), FDA published a
rule implementing the MOU based on
the proposal of September 30, 1980. In
the preamble to that rule, the agency
summarized a number of comments on
the proposal. The comments requested
(paragraph 4, 45 FR 85729) that FDA also
provide an exemption from FDA's
requirements concerning establishment
registration and product listing to
transfusion services that routinely
prepare red blood cells. In the response
in the preamble, FDA stated that the
definition of a transfusion service in the
MOU did not include a transfusion

service that routinely prepared red
blood cells. For that reason, the agency
rejected the comments because they
concerned a matter outside the scope of
that rulemaking. However, FDA advised
it would explore the possibility of
amending the MOU to include an
exemption for such transfusion services
and allow FDA to amend the regulations
to provide the additional exemption
requested by the comments.

Accordingly, FDA advises that the
amendments to the MOU, urged by the
comments and summarized below, were
studied by the Department and
approved by the Secretary of Health and
Human Services on June 6, 1983. The
amendments were effective on that date.

1. Section IIA, 1: The definition of a
transfusion service was modified to
include the words “or red blood cells”.
The revised definition reads as follows:
A “transfusion service” is a facility,
which is part of either a hospital or an
independent clinical laboratory, and
which performs compatibility tests for,
but is not engaged in the routine
collection or processing of, blood or
plasma (except recovered plasma or red
blood cells) except for therapeutic
collections, and the hospital or the
independent testing laboratory is
approved by HCFA for participation in
the Medicare program.

2. Section II, C: The last sentence
which read, “Once HCFA adopts the
FDA standards as indicated in
paragraph D below, these facilities will
not be registered as blood
establishments with PHS/FDA" was
changed to read. “These facilities will
not be registered as blood
establishments with PHS/FDA."

3. All references to Department of
Health, Education, and Welfare and
HEW were changed to Health and
Human Services and HHS, respectively.

The current MOU, as amended on
June 6, 1983, is published as Appendix A
to this final rule.

FDA is making a conforming
amendment in 21 CFR 607.65(f) of the
biologics regulations to exempt from
FDA's requirements for establishment
registration and product listing about
550 hospital-based transfusion services
that routinely prepare red blood cells,
provided that these transfusion services
are approved for Medicare
reimbursement by HCFA. FDA finds
that registration and product listing by
these transfusion services are not
necessary for the protection of the
public health.

Other blood establishments not
discussed in the exemption in the
revised MOU must, of course, continue
to meet the FDA's requirements for
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establishment registration and product
listing.

The Commissioner finds for good
cause under 5 U.S.C. 553(b)(B) and 21
CFR 10.40(e)(1) that notice and public
procedure are unnecessary. The
establishment registration and product
listing requirements have as their
purpose ensuring that FDA has an
inventory of regulated establishments
and products, and here that purpose is
adequately met by HCFA's approvals.
Although FDA usually employs notice-
and-comment rulemaking to grant
exemptions from establishment
registration and product listing under
section 510, the revision in § 607.65 is a
minor conforming amendment to reflect
the elimination, with no adverse effects
on public health, of duplitative
regulatory requirements for certain
transfusion services. FDA already has
implemented the provisions of the
amended MOU agreement. Accordingly,
the Commissioner finds good cause not
to delay the effective date of the
amendment of § 607.65(f).

The agency, nevertheless, is providing
a 30-day period, until October 1, 1984,
during which it will accept comments on
the rule. If FDA decides on the basis of
comments received that any change in
the amendments is necessary, it will
publish the change in the Federal
Register.

The agency has determined pursuant
to 21 CFR 25.24(d)(10) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

FDA has carefully analyzed the
economic effects of this final rule and
has determined that the rule does not
have a significant economic impact on a
substantial number of small entities as
defined by the Regulatory Flexibility
Act. In accordance with section 3{g)(1)
of Executive Order 12291, the impact of
this final rule has been carefully
analyzed, and it has been determined
that the rule does not constitute a major
rule as defined in section 1(b) of the
Executive Order: FDA is exempting from
requirements of establishment
registration and product listing (and
from routine establishment inspection)
about 550 hospital-based transfusion
services that routinely prepare red blood
cells and that are approved for Medicare
reimbursement by HCFA. This action
avoids duplicative routine regulatory
inspections of these facilities by both
HCFA and FDA, and thereby reduces a

regulatory burden without loss of
consumer protection.

Therefore, FDA js granting an
exemption within the meaning of 21 CFR
10.40(c)(4)(i) from routine FDA
inspections of certain transfusion
services.

List of Subjects in 21 CFR Part 607
Blood.

PART 607—[AMENDED]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 510,
701, 52 Stat. 1040-1042 as amended,
1055-1056 as amended, 76 Stat. 794-795
as amended (21 U.S.C. 321, 360, 371))

* and the Public Health Service Act [sec.

351, 58 Stat. 702 as amended (42 U.S.C.
262)) and under authority delegated to
the Commissioner of Food and Drugs (21
CFR 5.10), Part 607 is amended in

§ 607.65 by revising paragraph (f) to read
as follows:

§ 607.65 Exemptions for blood product
establishments.

- - - . -

(f) Transfusion services which are a
part of a facility approved for Medicare
reimbursement and engaged in the
compatibility testing and transfusion of
blood and blood components, but which
neither routinely collect nor process
blood and blood components. The
collection and processing of blood and
blood components in an emergency
situation as determined by a responsible
person and documented in writing,
therapeutic collection of blood or
plasma, the preparation of recovered
human plasma for further manufacturing
use, or preparation of red blood cells for
transfusion are not acts requiring such
transfusion services to register.

* - - -~ -

Effective date. This regulation is
effective August 31, 1984.
(Secs. 201, 510, 701, 52 Stat. 1040-1042 as
amended, 1055-1056 as amended, 76 Stat.
794-795 as amended (21 U.S.C. 321, 360, 371);
Sec. 851, 58 Stat. 702 as amended (42 U.S.C.
262))

Dated: August 10 1984.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.

Appendix A—Memorandum of
Understanding for Administration of
Blood-Banking and Transfusion Service
Programs

Note: This appendix will not appear in the
Code of Federal Regulations

1. Purpose and Background

Since 1966, hospitals and independent
laboratories participating in the program

of Health Insurance for the Aged and
Disabled established by Title XVIII of
the Social Security Act (Medicare), have
been surveyed by the Department of
Health and Human Services (HHS),
most recently including the Health Care
Financing Administration (HCFA), for
compliance with the applicable
provisions of the Medicare statute and
regulations. These regulations include
requirements affecting the blood
banking and transfusion services of
hospitals and independent laboratories.
(Hospitals accredited by the Joint
Commission on the Accrediation of
Hospitals (JCAH) or the American
Osteopathic Association (AOA) are
deemed under the Medicare Act and
regulations to meet most of the
Medicare requirements.)

Since 1973, the Food and Drug
Administration (FDA) has concurrently
conducted administrative inspections of
blood banks and transfusion services
engaged in the collection, processing,
storage, compatibility testing, or -
distribution of blood and blood
components under the drug provisions of
the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.) and the
biological products provisions of the
Public Health Service Act (42 U.S.C.
262).

Most nongovernmental hospitals and
independent laboratories with blood-
banking or transfusion service
capabilities approved by the Medicare
program are also subject to inspection
by FDA. In early 1979, HCFA and FDA
proposed to coordinate all Federally
authorized inspections of hospital blood
banks and transfusion services in order
to minimize duplication of effort and to
reduce the burden on affected facilities.
This Memorandum of Understanding
finalizes the consolidation within HCFA
of all responsibilities for the inspection
and surveying of approximately 3,000
transfusion services. However, other
blood establishments, as defined below,
will remain subject to inspection under
the Public Health Service (PHS)/FDA
program, and will also be subject to
HCFA requirements if they choose to-
participate in the Medicare program.

PHS/FDA and HCFA shall continue to
act under existing delegations of
authority, and no transfer of statutory
functions or authority is made here.
HCFA shall, however, conform many of
its program requirements for the survey
ofglood banks and transfusion services
to those issued by PHS/FDA. This
includes the adoption of certain of the
PHS/FDA regulations applicable to
blood and blood component products set
forth at 21 CFR Part 606,
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Additionally, PHS/FDA shall no
longer inspect on a routine basis clinical
laboratories or portions thereof which
perform tests such as hepatitis tests,
serum protein electrophoresis, or
quantitative immunoglobulin
determinations in support of the
preparation of biological products by a
firm registered with PHS/FDA, if the
clinical laboratory is approved under
the HCFA program.

II. Substance of Agreement

A. Definitions: For the purpose of this
agreement, the following definitions
apply:

1. A “transfusion service" is a facility,
which is part of either a hospital or an
independent clinical laboratory, and
which performs compatibility tests for,
but is not engaged in the routine
collection or processing of blood or
plasma (except recovered plasma or red
blood cells) except for therapeutic
collections, and the hospital or the
independent testing laboratory is
approved by HCFA for participation in
the Medicare program.

2. A "blood establishment” is any
other facility or portions of a facility
registered as such with FDA pursuant to
21 U.S.C. Part 510 and 21 CFR Part 607.
Blood establishments include hospital
and nonhospital blood banks.
plasmapheresis centers, and the clinical
laboratories performing required testing
for these establishments.

B. Transfusion service survey and
approval. HCFA shall be responsible
for: :

1. Surveying hospitals and
independent laboratories, including the
transfusion service, and applying the
Medicare conditions of participation
and conditions for coverage through the
Medicare survey, certification, and
facility approval process, including the
utilization of HCFA's system of
Medicare State survey agency
agreements; -

2. Approving and disapproving
hospitals and independent laboratories
for purposes of Medicare.

3. Surveying the transfusion service of
hospitals and independent laboratories
in conjunction with PHS/FDA, when
such a survey is appropriate to certify
and document any alleged significant
deficiency or deficiencies, which would,
if confirmed to be present, adversely
affect the health and safety of patients.

4. Conducting special surveys of the
transfusion services of hospitals and
independent laboratories concerning
administrative, procedural, licensure,
technical certification or related matters
as needed, or when requested by PHS/
FDA or others, as appropriate.

5. Conducting enforcement activities,
such as the investigation and referral of
cases to the Inspector General of the
Department of Health and Human
Services for further action.

6. Negotiating, approving, and
administering agreements with the
Medicare State survey agencies; and

7. Applying the administrative review
and hearing provisions applicable to
hospitals and independent laboratories
under Medicare.

C. Survey of good manufacturing
practices in facilities performing
emergency blood collections only.
HCFA shall survey the procedures
related to the collection and processing
(including labeling) of blood and blood
components for transfusion at
transfusion services in hospitals and
independent clinical laboratories
participating in the Medicare program.
These facilities will not be registered as
blood establishments with PHS/FDA.

D. Development of technical and
scientific standards. PHS/FDA shall be
responsible for the promulgation and
interpretation of technical and scientific
standards relating to transfusion
services and blood establishments and
for responding to inquiries concerning
these standards except as indicated in
paragraph E below. HCFA shall
undertake to adopt these standards for
use in the Medicare program.

E. Application of personnel and
proficiency testing standards. For
purposes of the Medicare program, the
HCFA standards for personnel (42 CFR
405.1028 (d), (g), and (i) for hospitals and
42 CFR 405.1310 through 405.1315 for
independent clinical laboratories) and
proficiency testing (42 CFR 405.1314(a))
shall apply. For purposes of the PHS/
FDA program, the PHS/FDA standards
for personnel (21 CFR 600.10 for licensed
establishments and 21 CFR 606.20 of
registered blood establishments) shall
apply to registered, licensed and
unlicensed blood establishments.

F. Special investigations of clinical
laboratories. PHS/FDA shall no longer
routinely inspect clinical laboratories or
portions thereof which perform hepatitis
tests or other laboratory procedures for
registered blood establishments when
the laboratory is surveyed by and meets
the requirements of the HCFA program.
When a special investigation is required
by PHS/FDA to document the presence
of any alleged significant deficiency or
deficiencies which would, if confirmed,
adversely affect the safety or efficacy of
products, or the safety or health of
donors, the investigation by FDA will be
coordinated with regional HCFA
personnel.

G. Adverse transfusion reaction
reporting. The provisions of 21 CFR

606.170(b) require that fatal transfusion
reactions related to the administration
of blood or blood components be
reported as soon as possible to PHS/
FDA. PHS/FDA evaluates these reports
and, when indicated, may undertake
special investigations to determine
whether remedial action has been or
needs to be undertaken by the blood
establishment.

PHS/FDA shall continue to receive
these reports from blood banks and
transfusion services in hospitals and
independent laboratories participating
in the Medicare program. Those reports
received by FDA from transfusion
services will be transmitted to HCFA for
evaluation and followup under that
program. In addition, PHS/FDA shall
transmit to HCFA those reports which
involve fatalities resulting from errors
and accidents in areas of a hospital
unrelated to the collection or processing
of blood or blood components.

H. Research and development.

1. PHS/FDA shall be responsible for
conducting studies related to the
technical and scientific aspects of the
administration and regulation of
transfusion services and blood
establishments, including studies for
standards’ development, improved
quality control practices and testing,
and evaluation methodologies.

2. HCFA shall be responsible for
conducting studies pertaining to the
Medicare coverage and amount of
reimbursement to hospitals and
independent laboratories stemming from
the activities of their transfusion
services and blood banks, the survey
and approval of such services, the
appropriate utilization of services, and
the related administrative processes.

L. Training.

1. PHS/FDA shall furnish technical
assistance to HCFA for the training of
laboratory surveyors of the Medicare
State survey agencies and other HCFA
survey personnel with respect to the
technical and scientific standards
applicable to transfusion services and
blood banks.

2. HCFA, in conjunction with PHS/
FDA, shall be responsible for training
laboratory surveyors of the Medicare
State survey agencies and HCFA
personnel concerning blood banking
administration and procedure.

]. Amendments. This agreement may
be modified at any time in writing by the
Assistant Secretary for Health, the
Commissioner of Food and Drugs, and
the Administrator of the Health Care
Financing Administration, or their
authorized delegates. PHS/FDA and
HCFA shall review this memorandum of
understanding within 2 years after its
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effective date. Either party in the interim
has a right to an earlier review of this
agreement or any of its provisions.

K. Resolution of differences. In any
case in which PHS/FDA and HCFA find
that the resolution of significant
differences with respect to this
agreement cannot be achieved, the
matter will be referred by the Assistant
Secretary for Health, the Commissioner
of Food and Drugs, and the
Administrator, HCFA, to the
Undersecretary or the Secretary for
decision.

Dated: June 6, 1983,

Amended memorandum of understanding
approved by:
Margaret M. Heckler,
Secretary of the Department of Health and
Human Services.
{FR Doc. 84-23149 Filed 8-30-84: 8:45 am|
BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration
21 CFR Part 1308

Schedules of Controlled Substances;
Rescheduling of Methaqualone From
Schedule Il to Schedule |

Correction

In FR Doc. 84-22556 beginning on page
33870 in the issue of Monday, August 27,
1984, make the following correction:

On page 33870, third column, in the
first paragraph under “SUPPLEMENTARY
INFORMATION”, fifth and sixth lines from
the bottom, remove the brackets
surrounding “August 27, 1984".

BILLING CODE 1505-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 7973] >

Income Tax; Treatment of Transfer of
Property Between Spouses, Tax
Treatment of Alimony and Separate
Maintenance Payments, and
Dependency Exemption in the Case of
Child of Divorced Parents

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document provides
temporary regulations relating to the
treatment of transfers of property
between spouses or former spouses, the
tax treatment of alimony and separate

maintenance payments, and the
dependency exemption in the case of a
child of divorced parents. Changes to
the applicable law were made by the
Tax Reform Act of 1984. These
regulations affect persons who transfer
property to or receive property from
their spouses or former spouses, persons
who pay or receive alimony and
separate maintenance payments, and
divorced or separated persons who are
custodial on noncustodial parents, and
provide them with the guidance
necessary to comply with the law.

In addition, the text of the temporary
regulations set forth in this document
also serves as the text of the proposed
regulations cross-referenced in the
Notice of Proposed Rulemaking in the
Proposed Rules section of this issue of
the Federal Register.

DATE: The temporary regulations apply
to transfers of property between spouses
or former spouses after July 18, 1984,
(except as otherwise provided in

§ 1.1041-1T(f)), alimony or separate
maintenance payments made with
respect to divorce or separation
instruments executed after December 31,
1984, and dependency exemptions
claimed for tax years beginning after
December 31, 1984.

FOR FURTHER INFORMATION CONTACT:
Ada S. Rousso of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC: LR:T (LR-136-
84) (202) 566-4336, not a toll free call.
SUPPLEMENTARY INFORMATION:

Background

This document contains temporary
regulations relating to the treatment of
transfers of property between spouses,
or former spouses incident to divorce,
under section 1041 of the Internal
Revenue Code of 1954 (Code), as added
by section 421 of the Tax Reform Act of
1984 (Act) (Pub. L. 98-369, 98 Stat. 793),
alimony or separate maintenance
payments under sections 71 and 215 of
the Code, as amended by section 422 of
the Act (Pub. L. 98-369, 98 Stat. 795), and
the dependency exemption in the case
of a child of divorced or separated
parents under section 152 of the Code,
as amended by section 423 of the Act
(Pub. L. 98-369, 98 Stat. 799). The
temporary regulations provided by this
document will remain in effect until
superseded by final regulations on these
subjects.

These temporary regulations are
presented in the form of questions and
answers. The questions and answers are
not intended to address
comprehensively the issues raised by

sections 1041, 71, 215 and 152(e).
Taxpayers may rely for guidance on
these questions and answers, which the
Internal Revenue Service will follow in
resolving issues arising under sections
1041, 71, 215 and 152(e). No inference,
however, should be drawn regarding
questions not expressly raised and
answered.

Explanation of Provisions

Property Transfers Between Spouses or
Former Spouses Incident to Divorce

Prior to enactment of the Act, a
transfer of property to a spouse (or
former spouse) in exchange for the
release of marital claims resulted in the
recognition of gain or loss to the
transferor. The spouse receiving the
property received a basis in the
transferred property equal to its fair
market value. Section 421 of the Act
adds a new section 1041 to the Code
which provides that no gain or loss is
recognized on a transfer of property
between spouses, or former spouses if
incident to a divorce. Under new section
1041, the transferee’s basis is equal to
the transferor's adjusted basis
immediately before the transfer. A
transfer between former spouses will be
treated as incident to a divorce if it
occurs within 1 year after the marriage
ceases or is related to the cessation of
the marriage.

Generally, the amendments made by
section 421 apply to transfers made after
July 18, 1984, except transfers under any
instrument in effect on or before July 18,
1984. Two transitional rules contained in
section 421 of the Act provide that if
both spouses or former spouses elect,
the rules of section 1041 will apply to all
transfers made after December 31, 1983
or to all transfers after July 18, 1984
under any instrument in effect on or
before July 18, 1984. The regulations
provide the manner and time to make
the elections.

Alimony and Separate Maintenance
Payments

Alimony and separate maintenance
payments are deductible from income by
the payor under section 215 of the Code
and includible in the income of the
payee under section 71 of the Code.
Prior to enactment of the Act, a payment
qualified as alimony or separate
maintenance if it met several
requirements. First, the payment was
required to be in discharge of a legal
obligation imposed by a family or
marital relationship. Second, the
payment was required to be made under
a decree of divorce or separate
maintenance, a written separation
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agreement, or a decree of support or
maintenance. Third, the payment was
required to be “periodic" as defined in
§ 1.71-1(d) of the regulations. In
addition, payments which were fixed as
child support were not treated as
alimony.

Under section 422 of the Act, alimony
and separate maintenance payments
under a decree of divorce or separate
maintenance or a written instrument
incident to such a decree, a written
separation agreement, or a decree
requiring support or separate
maintenance continue to be deductible
by the payor and includible in the
income of the payee. However, the Act
provides a new definition of alimony
and separate maintenance payments.
Such payments no longer must be made
on account of a family or marital
relationship, nor must they be
“periodic”. Instead, if six requirements
are met, a payment received by, or on
behalf of, the payee spouse (or former
spouse) will qualify as an alimony or
separate maintenance payment. First,
the payment must be in cash. Second,
the payment must not be designated as
a payment which is nondeductible by
the payor and nonincludible in income
by the payee. Third, if the parties are
separated under a decree of divorce or
legal separation, they must not be
members of the same household at the
time payment is made. Fourth, the payor
must not have any liability to make any
such payment (or any substitute for such
payment) after the death of the payee
and the divorce or separation instrument
must state that there is no such liability.
Fifth, the payment must not be treated
as child support. Sixth, payments must
be made in each year of a defined 6
consecutive post-separation calendar
year period in order for annual
payments during this period in excess of
$10,000 to qualify as alimony or separate
maintenance payments. In addition, in
the event that annual alimony or
separate maintenance payments
decrease by more than $10,000 during
the 6-year period, section 71(f) and the
regulations under that section provide
for a “‘recapture” of excess alimony or
separate maintenance payments. The
recaptured amount is included in the
gross income of the payor spouse for the
year in which the total payments
decrease by more than $10,000 and
deducted in computing the adjusted
gross income of the payee spouse for the
same year.

Under the Act, there is no change in
the treatment of payments which are
fixed as child support. However, if a
payment that would otherwise qualify
as an alimony or separate maintenance

payment will be reduced upon the
happening of a contingency specified in
the instrument relating to a child of the
payor spouse, such as attaining a ;
specified age, marrying, dying, leaving
school, or a similar contingency, or will
be reduced at a time which can clearly
be associated with such a contingency,
an amount equal to the amount of such
reduction will be treated as an amount
fixed as child support. The regulations
are designed to provide as much
certainty as is consistent with the
statutory language.

Penalties

The Act provides that a penalty may
be assessed against a payee who fails to
supply the payor with the payee’s social
security number. A similar penalty may
be assessed against a payor who fails to
report the payee’s social security
number on the payor’s return of tax for
the taxable year in which an alimony or
separate maintenance payment is made.
If the failure of either party is due to
reasonable cause and not to willful
neglect, no penalty will be assessed
against that party.

Dependency Exemption

Under present law, a general rule, the
custodial parent (the parent having
custody of the child for the greater part
of the year) is allowed the $1,000
exemption for each dependent child.
However, under two special rules, the
noncustodial parent is entitled to the
exemption if that parent meets certain
requirements relating to the child’s
support. The Act eliminates the two
special rules and adds a simple
exception to the general rule. Under this
exception, the custodial parent can
release his/her claim to the dependency
exemption to the noncustodial parent by
signing a written delcaration releasing
the claim to the dependency exemption
to the noncustodial parent for a year, a
number of specified years, or
permanently. The declaration must be
attached annually to the noncustodial
parent's return of tax for each year the
dependency exemption is released.

Special Analyses

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for temporary regulations. Accordingly,
the Regulatory Flexibility Act does not
apply and no Regulatory Flexibility
Analysis is required for this rule. The
Commissioner of Internal Revenue has

. determined that this temporary rule is

not a major rule as defined in Executive
Order 12291 and that a regulatory
impact analysis therefore is not
required.

Paperwork Reduction Act

The collection of information
requirements contained in this
regulation have been submitted to the
Office of Management and Budget

*(OMB) in accordance with the

requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB (control no. 1545-0074).

Drafting Information

The principal author of these
temporary regulations is Ada S. Rousso
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service.

However, personnel from other offices
of the Internal Revenue Service and
Treasury Department participated in
developing the regulation, both on
matters of substance and style.

List of Subjects
26 CFR 1.61-1—1.281-1

Income taxes, Taxable income,
Deductions, Exemptions.

26 CFR 1.1001-1—1.1102-3

Income taxes, Gain and loss, Basis,
Nontaxable exchanges.

Adoption of Amendments to the
Regulation

Accordingly, 26 CFR Part 1 is
amended as follows:

PART 1—[AMENDED]

Paragraph 1.—A new § 1.1041-1T is
added immediately following § 1.1039-1
to read as follows:

§ 1.1041-1T Treatment of transfer of
property between spouses or incident to
divorce (temporary).

Q-1 How is the transfer of property
between spouses treated under section
10417 ;

A-1 Generally, no gain or loss is
recognized on a transfer of property
from an individual to (or in trust for the
benefit of) a spouse or, if the transfer is
incident to a divorce, a former spouse.
The following questions and answers
describe more fully the scope, tax
consequences and other rules which
apply to transfers of property under
section 1041,

(a) Scope of section 1041 in general.

Q-2 Does section 1041 apply only to
transfers of property incident to
divorce?

A-2 No. Section 1041 is not limited
to transfers of property incident to
divorce, Section 1041 applies to any
transfer of property between spouses
regardless of whether the transfer is a
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gift or is a sale or exchange between
spouses acting at arm'’s length (including
a transfer in exchange for the
relinquishment of property or marital
rights or an exchange otherwise
governed by another nonrecognition
provision of the Code). A divorce or
legal separation need not be
contemplated between the spouses at
the time of the transfer nor must a
divorce or legal separation ever occur.

Example (1). A and B are married and file a
joint return. A is the sole owner of a
condominium unit. A sale or gift of the
condominium from A to B is a transfer which
is subject to the rules of section 1041,

Example (2). A and B are married and file
separate returns. A is the owner of an
independent sole proprietorship, X Company.
In the ordinary course of business, X
Company makes a sale of property to B. This
sale is a transfer of property between
spouses and is subject to the rules of section
1041.

Example (3). Assume the same facts as in
example (2), except that X Company is a
corporation wholly owned by A. This sale is
not a sale between spouses subject to the
rules of section 1041. However, in appropriate
circumstances, general tax principles,
including the step-transaction doctrine, may
be applicable in recharacterizing the
transaction.

Q-3 Do the rules of section 1041
apply to a transfer between spouses if
the transferee spouse is a nonresident
alien? -

A-3 No. Gain or loss (if any) is
recognized (assuming no other
nonrecognition provision applies) at the
time of a transfer of property if the
property is transferred to a spouse who
is a nonresident alien.

Q-4 What kinds of transfers are
governed by section 10417

A-4 Only transfers of property
(whether real or personal, tangible or
intangible) are governed by section 1041.
Transfers of services are not subject to
the rules of section 1041.

Q-5 Must the property transferred to
a former spouse have been owned by
the transferor spouse during the
marriage?

A-5 No. A transfer of property
acquired after the marriage ceases may
be governed by section 1041.

(b) Transfer incident to the divorce.

Q-6 When is a transfer of property
“incident to the divorce"?

A-8 A transfer of property is
“incident to the divorce™ in either of the
following 2 circumstances—

(1) The transfer occurs not more than
one year after the date on which the
marriage ceases, or

(2) The transfer is related to the
cessation of the marriage.

Thus, a transfer of property occurring
not more than one year after the date on

which the marriage ceases need not be
related to the cessation of the marriage
to qualify for section 1041 treatment.
(See A-7 for transfers occurring more
than one year after the cessation of the
marriage.)

Q-7 When is a transfer of property
“related to the cessation of the
marriage'?

A-7 A transfer of property is treated
as related to the cessation of the
marriage if the transfer is pursuant to a
divorce or separation instrument, as
defined in section 71(b)(2), and the
transfer occurs not more than 6 years
after the date on which the marriage
ceases. A divorce or separation
instrument includes a modification or
amendment to such decree or ~
instrument. Any transfer not pursuant to
a divorce or separation instrument and
any transfer occurring more than 6 years
after the cessation of the marriage is
presumed to be not related to the
cessation of the marriage. This
presumption may be rebutted only by
showing that the transfer was made to
effect the division of property owned by
the former spouses at the time of the
cessation of the marriage. For example,

" the presumption may be rebutted by

showing that (a) the transfer was not
made within the one- and six-year
periods described above because of
factors which hampered an earlier
transfer of the property, such as legal or
business impediments to transfer or
disputes concerning the value of the
property owned at the time of the
cessation of the marriage, and (b) the
transfer is effected promptly after the
impediment to transfer is removed.

Q-8 Do annulments and the
cessations of marriages that are void ab
initio due to violations of state law
constitute divorces for purposes of
section 10417

A-8 Yes.

(c) Transfers on behalf of a spouse.

Q-9 May transfers of property to
third parties on behalf of a spouse (or
former spouse) qualify under section
10417

A-9 Yes. There are three situations
in which a transfer of property to a third
party on behalf of a spouse (or former
spouse) will qualify under section 1041,
provided all other requirements of the
section are satisfied. The first situation
is where the transfer to the third party is
required by a divorce or separation
instrument. The second situation is
where the transfer to the third party is
pursuant to the written request of the
other spouse (or former spouse). The
third situation is where the transferor
receives from the other spouse (or
former spouse) a written consent or
ratification of the transfer to the third

party. Such consent or ratification must
state that the parties intend the transfer
to be treated as a transfer to the
nontransferring spouse (or former
spouse) subject to the rules of section
1041 and must be received by the
transferor prior to the date of filing of
the transferor's first return of tax for the
taxable year in which the transfer was
made. In the three situations described
above, the transfer of property will be
treated as made directly to the
nontransferring spouse (or former
spouse) and the nontransferring spouse
will be treated as immediately
transferring the property to the third
party. The deemed transfer from the
nontransferring spouse (or former
spouse) to the third party is not a
transaction that qualifies for
nonrecognition of gain under section
1041.

(d) Tax consequences of transfers
subject to section 1041.

Q-10 How is the transferor of
property under section 1041 treated for
income tax purposes?

A-10 The transferor of property
under section 1041 recognizes no gain or
loss on the transfer even if the transfer
wasg'in exchange for the release of
marital rights or other consideration.
This rule applies regardless of whether
the transfer is of property separately
owned by the transferor or is a division
(equal or unequal) of community
property. Thus, the result under section
1041 differs from the result in United
States v. Davis, 370 U.S. 65 (1962).

Q-11 How is the transferee of
property under section 1041 treated for
income tax purposes?

A-11 The transferee of property
under section 1041 recognizes no gain or
loss upon receipt of the transferred
property. In all cases, the basis of the
transferred property in the hands of the
transferee is the adjusted basis of such
property in the hands of the transferor
immediately before the transfer. Even if
the transfer is a bona fide sale, the
transferee does not acquire a basis in
the transferred property equal to the
transferee's cost (the fair market value).
This carryover basis rule applies
whether the adjusted basis of the
transferred property is less than, equal
to, or greater than its fair market value
at the time of transfer (or the value of
any consideration provided by the
transferee) and applies for purposes of
determining loss as well as gain upon
the subsequent disposition of the
property by the transferee. Thus, this
rule is different from the rule applied in
section 1015(a) for determining the basis
of property acquired by gift.
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Q-12 Do the rules described in A-10
and A-11 apply even if the transferred
property is subject to liabilities which
exceed the adjusted basis of the
property?

A-12 Yes. For example, assume A
owns property having a fair market
value of $10,000 and an adjusted basis of
$1,000. In contemplation of making a
transfer of this property incident to a
divorce from B, A borrows $5,000 from a
bank, using the property as security for
the borrowing. A then transfers the
property to B and B assumes, or takes
the property subject to, the liability to
pay the $5,000 debt. Under section 1041,
A recognizes no gain or loss upon the
transfer of the property, and the
adjusted basis of the property in the
hands of B is $1,000.

Q-13 Will a transfer under section
1041 result in a recapture of investment
tax credits with respect to the property
transferred?

A-13 In general, no. Property
transferred under section 1041 will not
be treated as being disposed of by, or
ceasing to be section 38 property with
respect to, the transferor. However, the
transferee will be subject to investment
tax credit recapture if, upon or after the
transfer, the property is disposed of by,
or ceases to be section 38 property with
respect to, the transferee. For example,
as part of a divorce property settiement,
B receives a car from A that has been
used in A's business for two years and
for which an investment tax credit was
taken by A. No part of A's business is
transferred to B and B's use of the car is
solely personal. B is subject to recapture
of the investment tax credit previously
taken by A.

(e) Notice and recordkeeping
requirement with respect to transactions
under section 1041.

Q-14 Does the trasnsferor of
property in a transaction described in
section 1041 have to supply, at the time
of the transfer, the transferee with
records sufficient to determine the
adjusted basis and holding period of the
property at the time of the transfer and
(if applicable) with notice that the
property transferred under section 1041
is potentially subject to recapture of the
investment tax credit?

A-14 Yes. A transferor of property
under section 1041 must, at the time of
the transfer, supply the transferee with
records sufficient to determine the
adjusted basis and holding period of the
property as of the date of the transfer. In
addition, in the case of a transfer of
property which carries with it a
potential liability for investment tax
credit recapture, the transferor must, at
the time of the transfer, supply the
transferee with records sufficient to

determine the amount and period of
such potential liability. Such records
must be preserved and kept accessible
by the transferee.

() Property settlemenis—effective
dates, transitional periods and
elections.

Q-15 When does section 1041
become effective?

A-15 Generally, section 1041 applies
to all transfers after July 18, 1984.
However, it does not apply to transfers
after July 18, 1984 pursuant to
instruments in effect on or before July
18, 1984. (See A-16 with respect to
exceptions to the general rule.)

Q-18 Are there any exceptions to
the general rule stated in A-15 above?

A-18 Yes. Two transitional rules
provide exceptions to the general rule
stated in A-15. First, section 1041 will
apply to transfers after July 18, 1984
under instruments that were in effect on
or before July 18, 1984 if both spouses
(or former spouses) elect to have section
1041 apply to such transfers. Second,
section 1041 will apply to all transfers
after December 31, 1983 (including
transfers under instruments in effect on
or before July 18, 1984) if both spouses
(or former spouses) elect to have section
1041 apply. (See A-18 relating to the
time and manner of making the elections
under the first or second transitional
rule.)

Q-17 Can an election be made to
have section 1041 apply to some, but not
all, transfers made after December 31,
1983, or some but not all, transfers made
after July 18, 1984 under instruments in
effect on or before July 18, 19847

A-17 No. Partial elections are not
allowed. An election under either of the
two elective transitional rules applies to
all transfers governed by that election
whether before or after the election is
made, and is irrevocable.

(8) Property settlements—time and
manner of making the elections under
section 1041. :

Q-18 How do spouses (or former
spouses) elect to have section 1041
apply to transfers after December 31,
1983, or to transfers after July 18, 1984
under instruments in effect on or before
July 18, 19847

A-18 In order to make an election
under section 1041 for property transfers
after December 31, 1983, or property
transfers under instruments that were in
effect on or before July 18, 1984, both
spouses (or former spouses) must elect
the application of the rules of section
1041 by attaching to the transferor's first
filed income tax return for the taxable
vear in which the first transfer occurs, a
statement signed by both spouses (or
former spouses) which includes each
spouse’s social security number and is

in substantially the form set forth at the
end of this answer.

In addition, the transferor must attach
a copy of such statement to his or her
return for each subsequent taxable year
in which a transfer is made that is
governed by the transitional election. A
copy of the signed statment must be
kept by both parties.

The election statements shall be in
substantially the following form:

In the case of an election regarding
transfers after 1983:

Section 1041 Election

The undersigned hereby elect to have the
provisions of section 1041 of the Internal
Revenue Code apply to all qualifying
transfers of property after December 31, 1983.
The undersigned understand that section 1041
applies to all property transferred between
spouses, or former spouses incident to
divorce. The parties further understand that
the effects for Federal income tax purposes of
having section 1041 apply are that (1) no gain
or loss is recognized by the transferor spouse
or former spouse as a result of this transfer;
and (2) the basis of the transferred property
in the hands of the transferee is the adjusted
basis of the property in the hands of the
transferor immediately before the transfer,
whether or not the adjusted basis of the
transferred property is less than, equal to, or
greater than its fair market value at the time
of the transfer. The undersigned understand
that if the transferee spouse or former spouse
disposes of the property in a transaction in
which gain is recognized, the amount of gain
which is taxable may be larger than it would
have been if this election had not been made.

In the case of an election regarding
preexisting decrees:

Section 1041 Election

The undersigned hereby elect to have the
provisions of section 1041 of the Internal
Revenue Code apply to all qualifying
transfers of property after July 18, 1984 under
any instrument in effect on or before July 18,
1984. The undersigned understand that
section 1041 applies to all property
transferred between spouses, or formér
spouses incident to the divorce. The parties
further understand that the effects for Federal
income tax purposes of having section 1041
apply are that (1) no gain or loss is
recognized by the transferor spouse or former
spouse as a result of this transfer; and (2) the
basis of the transferred property in the hands
of the transferee is the adjusted basis of the
property in the hands of the transferor
immediately before the transfer, whether or
not the adjusted basis of the transferred
property is less than, equal to, or greater than
its fair market value at the time of the
transfer. The undersigned understand that if
the transferee spouse or former spouse
disposes of the property in a transaction in
which gain is recognized, the amount of gain
which is taxable may be larger than it would
have been if this election had not been made.
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Par. 2. New § 1.71-1T is added
immediately following § 1.71-1 to-read
as set forth below:

§1.71-1T Alimony and separate
maintenance payments (temporary).

(a) In general.

Q-1 'What is the income tax
treatment of alimony or separate
maintenance payments?

A-1 .Alimony or separate
maintenance payments are, under
section 71, included in the gross income
of the payee spouse and, under section
215, allowed as a deduction from the
gross income of the payor spouse.

Q-2 ‘What is an alimony or separate
maintenance payment?

A-2 An alimony or separate
maintenance payment is any payment
received by or on behalf of a spouse
(which for this purpose includes a
former spouse) of the payor under a
divorce or separation instrument that
meets all of the following requirements:

(a) The payment is in cash (see A-5).

(b) The payment is not designated as
a payment which is excludible from the
gross income of the payee and
nondeductible by the payor (see A-8).

(c) In the case of spouses legally
separated under a decree of divorce or
separate maintenance, the spouses are
not members of the same household at
the time the payment is made (see A-9).

(d) The payor has no liability to
continue to make any payment after the
death of the payee [or to make any
payment as a substitute for such -
payment) and the divorce or separation
instrument states that there is no such
liability (see A-10).

(e) The payment is not treated as child
support {see A-15).

(f) To the extent that one or more
annual payments exceed $10,000 during
any of the B-post-separation years, the
payor is obligated to make annual
payments in each of the post-separation
years (see A-19).

Q-3 In order to be treated as
alimony or separate maintenance
payments, must the payments be
“periodic” as that term was defined
prior to enactment of the Tax Reform
Act of 1984 or be made in discharge of a
legal obligation of the payor to support
the payee arising out of a marital or
family relationship?

A-3 No. The Tax Reform Act of 1984
replaces the old requirements with the
requirements described in A-2 above.
Thus, the requirements that alimony or
Separate maintenance payments be

‘periodic” and be maderin-discharge of
a legal obligation to support arising out
of a marital or family relationship have
veen eliminated.

Are the instruments described
in section 71(a) of prior law the same as
divorce or separation instruments
described in section 71, as amended by
the Tax Reform Act of 19847

A-4 Yes.

(b) Specific requirements.

Q-5 May alimony or separate
maintenance payments be made in a
form other than cash?

A-5 No. Only cash payments
(including checks and money orders
payable on demand) qualify as alimony
or separate maintenance payments.
Transfers of services or property
(including a debt instrument of a third
party or an annuity contract), execution
of a debt instrument by the payor, or the
use of property of the payor do not
qualify as alimony orseparate
maintenance payments.

Q-6 May payments of cash to a third
party on behalf of a spouse qualify as
alimony or separate maintenance
payments if the payments are pursuant
to the terms of a divorce or separation
instrument?

A-6 Yes. Assumingall other
requirements are satisfied, a payment of
cash by the payor spouse to a third
party under the terms of the divorce or
separation instrument will qualify as a
payment of cash which is received “on
behalf of a spouse™. For example, cash
payments of rent, mortgage, tax, or
tuition liabilities of the payee spouse
made under the terms of the divorce or
separation instrument will qualify as
alimony or separate maintenance
payments. Any payments to maintain
property owned by the payor spouse
and used by the payee spouse (including
mortgage payments, real estate taxes
and insurance premiums) are not
payments on behalf of a spouse even if
those payments are made pursuant to
theterms of the divorce or separation
instrument. Premiums paid by the payor
spouse for term or whole life insurance
on the payor's life made under the terms
of the divorce or separation instrument
will qualify as payments on behalf of the
payee spouse to the extent that the
payee spouse is the owner of the policy.

Q-7 May payments of cash to a third
party on behalf of a spouse qualify as
alimony or separate maintenance
payments if the payments are made to
the third party at the written request of
the payee spouse?

A-7 Yes. For example, instead of
making an alimony or separate
maintenance payment directly to the
payee, the payor spouse may make a
cash payment to a charitable
organization if such payment is pursuant
to the written request, consent or
ratification of the payee spouse. Such
request, consent or ratification must

state that the parties intend the payment
to be treated as an alimony or separate
maintenance payment to the payee
spouse subject to the rules of section 71,
and must be received by the payor
spouse prior to the date of filing of the
payor's first return of tax for the taxable
yearin which the payment was made.

Q-8 How may spouses designate
that payments otherwise qualifying as
alimony or separate maintenance
payments shall be excludible from the
gross income of the payee and
nondeductible by the payor?

A-8 The spouses may designate that
payments otherwise qualifying as
alimony or separate maintenance
payments shall be nondeductible by the
payor.and excludible from gross income
by the payee by so providing in'a
diverce or separation instrument (as
defined in section 71(b)(2)). If the
spouses have executed a written
separation agreement (as described in
section 71(b)(2)(B)), any writing signed
by both spouses which designates
otherwise gualifying alimony or
separate maintenance payments as
nondeductible and excludible and which
refers to the written separation
agreement will be treated as a written
separation agreement {(and thusa
divorce or separation instrument) for
purposes of the preceding sentence. If
the spouses are subject to temporary
support orders (as described in section
71({b)(2)(C}), the designation of otherwise
qualifying alimony or separate
payments as nondeductible and
excludible must be made in the original
or a subsequent temporary support
order. A copy of the instrument
containing the designation of payments
as not alimony or separate maintenance
payments must be attached to the
payee’s first filed return of tax (Form
1040) for each year in which the
designation applies.

Q-9 What are-the consequences if,
at the time a payment is made, the payor
and payee spouses are members of the
same household?

A-9 Cenerally, a payment made at
the time when the payor and payee
spouses are members of the same
household cannot qualify as an alimony
or separate maintenance payment if the
spouses are legally separated under a
decree of divorce or of separate
maintenance. For purposes of the
preceding sentence, a dwelling unit
formerly shared by both spouses shall
not be considered two separate
households even if the spouses
physically separate themselves within
the dwelling unit. The spouses will not
be treated as members of the same
household if one spouse is preparing to
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depart from the household of the other
spouse, and does depart not more than
one month after the date the payment is
made. If the spouses are not legally
separated under a decree of divorce or
separate maintenance, a payment under
a written separation agreement or a
decree described in section 71(b)(2)(C)
may qualify as an alimony or separate
maintenance payment notwithstanding
that the payor and payee are members
of the same household at the time the
payment is made.

Q-10 Assuming all other
requirements relating to the
qualification of certain payments as
alimony or separate maintenance
payments are met, what are the
consequences if the payor spouse is
required to continue to make the
payments after the death of the payee
spouse?

A-10 None of the payments before
(or after) the death of the payee spouse
qualify as alimony or separate
maintenance payments.

Q-11 What are the consequences if
the divorce or separation instrument
fails to state that there is no liability for
any period after the death of the payee
spouse to continue to make any
payments which would otherwise
qualify as alimony or separate
maintenance payments?

A-11 If the instrument fails to
include such a statement, none of the
payments, whether made before or after
the death of the payee spouse, will
qualify as alimony or separate
maintenance payments.

Example (1). A is to pay B $10,000 in cash
each year for a period of 10 years under a
divorce or separation instrument which does
not state that the payments will terminate
upon the death of B. None of the payments
will qualify as alimony or separate
maintenance payments.

Example (2). A is to pay B $10,000 in cash
each year for a period of 10 years under a
divorce or separation instrument which states
that the payments will terminate upon the
death of B. In addition, under the instrument,
A is to pay B or B's estate $20,000 in cash
each year for a period of 10 years. Because
the $20,000 annual payments will not
terminate upon the death of B, these
payments will not qualify as alimony or
separate maintenance payments. However,
the separate $10,000 annual payments will
qualify as alimony or separate maintenance
payments,

Q-12 Will a divorce or separation
instrument be treated as stating that
there is no liability to make payments
after the death of the payee spouse if the
liability to make such payments
terminates pursuant to applicable local
law or oral agreement?

A-12 No. Termination of the liability
to make payments must be stated in the

terms of the divorce or separation
instrument.

Q-13 What are the consequences if
the payor spouse is required to make
one or more payments (in cash or
property) after the death of the payee
spouse as a substitute for the
continuation of pre-death payments
which would otherwise qualify as
alimony or separate maintenance
payments?

A-13 If the payor spouse is required
to make any such substitute payments,
none of the otherwise qualifying
payments will qualify as alimony or
separate maintenance payments. The
divorce or separation instrument need
not state, however, that there is no
liability to make any such substitute
payment.

Q-14 Under what circumstances will
one or more payments (in cash or
property) which are to occur after the
death of the payee spouse be treated as
a substitute for the continuation of
payments which would otherwise
qualify as alimony or separate
maintenance payments?

A-14 To the extent that one or more
payments are to begin to be made,
increase in amount, or become
accelerated in time as a result of the
death of the payee spouse, such
payments may be treated as a substitute
for the continuation of payments
terminating on the death of the payee
spouse which would otherwise qualify
as alimony or separate maintenance
payments. The determination of whether
or not such payments are a substitute
for the continuation of payments which
would otherwise qualify as alimony or
separate maintenance payments, and of
the amount of the otherwise qualifying
alimony or separate maintenance
payments for which any such payments
are a substitute, will depend on all of
the facts and circumstances.

Example (1). Under the terms of a divorce
decree, A is obligated to make annual
alimony payments to B of $30,000, terminating
on the earlier of the expiration of 6 years or
the death of B. B maintains custody of the
minor children of A and B. The decree
provides that at the death of B, if there are
minor children of A and B remaining, A will
be obligated to make annual payments of
$10,000 to a trust, the income and corpus of
which are to be used for the benefit of the
children until the youngest child attains the
age of majority. These facts indicate that A's
liability to make annual $10,000 payments in
trust for the benefit of his minor children
upon the death of B is a substitute for $10,000
of the $30,000 annual payments to B.
Accordingly, $10,000 of each of the $30,000
annual payments to B will not qualify as
alimony or separate maintenance payments.

Example (2). Under the terms of a divorce
decree, A is obligated to make annual

alimony payments to B of $30,000, terminating
on the earlier of the expiration of 15 years or
the death of B. The divorce decree provides
that if B dies before the expiration of the 15
year period, A will pay to B's estate the
difference between the total amount that A
would have paid had B survived, minus the
amount actually paid. For example, if B dies
at the end of the 10th year in which payments
are made, A will pay to B's estate $150,000
($450,000-$300,000). These facts indicate that
A'’s liability to make a lump sum payment to
B's estate upon the death of B is a substitute
for the full amount of each of the annual
$30,000 payments to B. Accordingly, none of
the annual $30,000 payments to B will qualify
as alimony or separate maintenance
payments. The result would be the same if
the lump sum payable at B's death were
discounted by an appropriate interest factor
to account for the prepayment.

{c) Child support payments.

Q-15 What are the consequences of
a payment which the terms of the
divorce or separation instrument fix as
payable for the support of a child of the
payor spouse? A

A-15 A payment which under the
terms of the divorce or separation
instrument is fixed (or treated as fixed)
as payable for the support of a child of
the payor spouse does not qualify as an
alimony or separate maintenance
payment. Thus, such a payment is not
deductible by the payor spouse or
includible in the income of the payee
spouse.

Q-16 When is a payment fixed (or
treated as fixed) as payable for the
support of a child of the payor spouse?

A-16 A payment is fixed as payable
for the support of a child of the payor
spouse if the divorce or separation
instrument specifically designates some
sum or portion (which sum or portion
may fluctuate) as payable for the
support of a child of the payor spouse. A
payment will be treated as fixed as
payable for the support of a child of the
payor spouse if the payment is reduced
(a) on the happening of a contingency
relating to a child of the payor, or (b) at
a time which can clearly be associated
with such a contingency. A payment
may be treated as fixed as payable for
the support of a child of the payor
spouse even if other separate payments
specifically are designated as payable
for the support of a child of the payor
spouse.

Q-17 When does a contingency
relate to a child of the payor?

A-17 For this purpose, a contingency
relates to a child of the payor if it
depends on any event relating to that
child, regardless of whether such event
is certain or likely to occur. Events that
relate to a child of the payor include the
following: the child's attaining a
specified age or income level, dying,
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marrying, leaving school, leaving the
spouse’s household, or gaining
employment.

Q-18 When will a payment be
treated as to be reduced at a time which
can clearly be associated with the
happening of ‘a contingency relating to a
child of the payor?

A-18 There are two situations,
described below, in which payments
which would otherwise qualifyas
alimony or separate maintenance
payments will be presumed to be
reduced at a time clearly associated
with the happening of a contingency
relating to a child of the payer. In all
other situations, reductions in payments
will net be treated as clearly associated
with the happening of a contingency
relating to a child of the payor.

The first situation referred to above is
where the payments are to be reduced
not more than 6 months before or after
the date the child is to attain the age of
18, 21, or local age of majority. The
second situation is where the payments
are to be reduced on two or more
occasions which occur not more than
one year before or after a different child
of the payor spouse attains a certain age
between the-ages of 18 and 24, inclusive.
The certain age referred to in the
preceding sentence must be the same for
each such child, but need not be a whole
number of years.

The presumption in the two situations
described above that payments are to be
reduced at a time clearly associated
with the happening of a contingency
relating to a child of the payor may be
rebutted (either by the Service or by
taxpayers) by showing that the time at
which the payments are to be reduced
was determined independently of any
contingencies relating to the children of
the payer. The presumption in the first
situation will be rebutted conclusively if
the reduction is a complete cessation of
alimony or separate maintenance
payments during the sixth post-
separation year (described in A-21) or
upon the expiration of a 72-month
period. The presumption may also be
rebutted in.other circumstances, for
example, by showing that alimony
payments are to be made for a period
customarily provided in the local
jurisdiction, such as a period equalto
one-half the duration of the marriage.

Example: A and B are divorced on July 1.
1985, when their children, C (born July 15,
1970} and D (born September 23, 1972), are 14
and 12, respectively. Under the divorce
decree, A is to make alimony payments to B
0 $2,000 per month. Such payments are to be
reduced to $1,500 per month on January 1,
1991 anH'to $1,000 per month on January 1,
1895. On January 1, 1991, the date of the first
teduction in payments, C will be 20 years 5

months and 17 days old. On January 1, 1995,
the date of the second reduction in payments,
D will be 22 years 3 months and 9 days.old.
Each of the reductions in payments is to
occur not more than one year before or after
a different child of A attains the age of 21
years and 4 months. (Actually, the reductions
are to occur not more than one year before or
after C and D attain any of the ages 21 years
3 months:and 9 days through 21 years 5
months and 17 days.) Accordingly, the
reductions will be presumed to clearly be
associated with the happening of a
contingency relating to C and D. Unless this
presumption is rebutted, payments under the
divorce decree equal to the sum of the
reduction ($1,000 per month) will be treated
as'fixed for the support of the children of A
and therefore will not qualify as alimony or
separate maintenance payments,

(d) Excess front-loading rules.

Q-19 What are the excess front-
loading rules?

A-19 The excess front-loading rules
are two special rules which may apply
to the extent that payments in any
calendar year exceed $10,000. The first
rule is a minimum term rule, which:must
be meét in order for any annual payment,
to the extent:in excess.of $10,000, to
qualify as.an alimony or separate
maintenance payment (see A-2(f)). This
rule requires that alimony or separate
maintenance payments be called for, at
a minimunt, during the 6 “post-
separation years”, The second rule is a
recapture rule which characterizes
payments retrospectively by requiring a
recalculation and inclusion in income by
the payor and deducation by the payee
of previously paid alimony or separate
maintenance payment to the extent that
the amount of such payments during any
of the 6 “post-separation years" falls
short of the amount of payments during
a priar year by more than $10,000.

Q-20 Do the excess front-loading
rules apply to payments to the extent
that annual payments never exceed
$10,0007

A-20 No. For example, A is to make
a single $10,000 payment to B. Provided
that the other requirements of section 71
are met, the payment will qualify as an
alimony or separate maintenance
payment. If A were to make a single
$15,000 payment to B, $10,000 of the
payment would qualify as an alimony or
separate maintenance payment and
$5,000 of the payment would be
disqualified under the minimum term
rule because payments were not to'be
made for the minimum period.

Q-21 Do you excess front-loading
rules apply to payments received under
a decree described in section
71(b)(2)(C)?

A-21 No.Payments under decrees
described in section 71(b)(2)(C) are to be

disregarded entirely for purposes of
applying the excess front-loading rules.

Q-22 Both the minimum term rule
and the recapture rule refer to 6 “post-
separation years'. What are the 6 “post
separation years"?

A-22 The 6 “post-separation years"
are the 6 consecutive calendar years
beginning with the first calendar year in
which the payor pays to the payee an
alimony or separate maintenance
payment(except a payment made under
a decree described in section
71(b){2)(C)). Each year within this period
is referred to as a “post-separation
year”. The 8-year period need not
commence with the yearin which the
spouses separate or divorce, or with the
yearin which payments under the
divorce or separation instrument are
made, if no payments duringsuch ‘year
qualify as alimony or separate
maintenance payments. For example, a
decree for the divorce of A and Bis
entered in October, 1985. The decree
requires.A to make monthly payments to
B commencing November 1, 1985, but A
and B are members of the same
household until February 15, 1986 {and
as a result, the payments prior to
January 16, 1986, do not qualify as
alimony payments). For purposes of
applying the excess front-loading rules
to payments from A to B, the 6 calendar
years 1986 through 1991 are post-
separation years. If a spouse has been
making payments pursuant to a divorce
or separation instrument described in
section 71(b)(2) (A) or (B), a
modification of the instrument or the
substitution of a new instrument (for
example, the substitution of a divorce
decree for a written separation
agreement) will not result in the creation
of additional post-separation years.
However, if a spouse has been making
payments pursuant to a divorce or
separation instrument described in
section 71(b)(2)(C), the 6-year period
does not begin until the first.calendar
year in which alimony or separate
maintenance payments are made under
a divorce or separation instrument
described in section 71(b)(2) (A) or (B).

Q-23 How does the minimum term
rule operate?

A-23 'The minimum term rule
operatesin the following manner. To the
extent payments are made in excess of
$10,000, a payment will qualify as an
alimony or separate maintenance
payment only if alimony or separate
maintenance payments are to be made
in each of the 8 post-separation years.
For example, pursuant toa divorce
decree, A is to make alimony payments
to B of $20,000 in each of the 5 calendar
years 1985 through 1989, A is to make no
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payment in 1990. Under the minimum
term rule, only $10,000 will qualify as an
alimony payment in each of the
calendar years 1985 through 1989. If the
divorce decree also required A to make
a $1 payment in 1990, the minimum term
rule would be satisfied and $20,000
would be treated as an alimony
payment in each of the calendar years
1985 through 1989. The recapture rule
would, however, apply for 1990. For
purposes of determining whether
alimony or separate maintenance
payments are to be made in any year,
the possible termination of such
payments upon the happening of a
contingency (other than the passage of
time) which has not yet occurred is
ignored (unless such contingency may
cause all or a portion of the payment to
be treated as a child support payment).

Q-24 How does the recapture rule
operate?

A-24 The recapture rule operates in
the following manner. If the amount of
alimony or separate maintenance
payments paid in any post-separation
year (referred to as the “computation
year”] falls short of the amount of
alimony or separate maintenance
payments paid in any prior post-
separation year by more than $10,000,
the payor must compute an "excess
amount” for the computation year. The
excess amount for any computation year
is the sum of excess amounts
determined with respect to each prior
post-separation year. The excess
amount determined with respect to a
prior post-separation year is the excess
of (1) the amount of alimony or separate
maintenance payments paid by the
payor spouse during such prior post-
separation year, over (2) the amount of
the alimony or separate maintenance
payments paid by the payor spouse
during the computation year plus
$10,000. For purposes of this calculation,
the amount of alimony or separate
maintenance payments made by the
payor spouse during any post-separation
year preceding the computation year is
required by any excess amount
previously determined with respect to
such year, The rules set forth above may
be illustrated by the following example.
A makes alimony payments to B of
$25,000 in 1985 and $12,000 in 1986. The
excess amount with respect to 1985 that
is recaptured in 1986 is $3,000 {$25,000—
($12,000+$10,000)). For purposes of
subsequent computation years, the
amount deemed paid in 1985 is $22,000.
If A makes alimony payments to B of
$1.000 in 1987, the excess amount that is
recaptured in 1987 will be $12,000. This
is the sum of an $11,000 excess amount
with respect to 1985

($22,000 —$1,000 + $10,000)) and a $1,000
excess amount with respect to 1986
.($12,000—($1,000+$10,000)). I, prior to
the end of 1990, payments decline
further, additional recapture will occur.
The payor spouse must include the
excess amount in gross income for his/
her taxable year begining with or in the
computation year. The payee spouse is
allowed a deduction for the excess
amount in computing adjusted gross
income for his/her taxable year
beginning with or in the computation
year. However, the payee spouse must
compute the excess amount by reference
to the date when payments were made
and not when payments were received.

Q-25 What are the exceptions to the
recapture rule?

A-25 Apart from the $10,000
threshold for application of the
recapture rule, there are three
exceptions to the recapture rule. The
first exception is for payments received
under temporary support orders
described in section 71(b)(2)(C) (see A-
21). The second exception is for any
payment made pursuant to a continuing
liability over the period of the post-
separation years to pay a fixed portion
of the payor's income from a business or
property or from compensation for
employment or self-employment. The
third exception is where the alimony or
separate manitenance payments in any
post-separation year cease by reason of
the death of the payor or payee or the
remarriage (as defined under applicable
local law) of the payee before the close
of the computation year. For example,
pursuant to a divorce decree, A is to
make cash payments to B of $30,000 in
each of the calendar years 1985 through
1990. A makes cash payments of $30,000
in 1985 and $15,000 in 1986, in which
year B remarries and A's alimony
payments cease. The recapture rule does
not apply for 1986 or any subsequent
year. If alimony or separate
maintenance payments made by A
decline or cease during a post-
separation year for any other reason
(including a failure by the payor to make
timely payments, a modification of the
divorce or separation instrument, a
reduction in the support needs of the
payee, or a reduction in the ability of the
payor to provide support) excess
amounts with respect to prior post-
separation years will be subject to
recapture.

(e) Effective dates

Q-26 When does section 71, as
amended by the Tax Reform Act of 1984,
become effective?

A-26 Generally, section 71, as
amended, is effective with respect to
divorce or separation instruments (as

defined in section 71({b)(2)) executed
after December 31, 1984. If a decree of
divorce or separate maintenance
executed after December 31, 1984,
incorporates or adopts without change
the terms of the alimony or separate
maintenance payments under a divorce
or separation instrument executed
before January 1, 1985, such decree will
be treated as executed before January 1,
1985. A change in the amount of alimony
or separate maintenance payments or
the time period over which such
payments are to continue, or the
addition or deletion of any
contingencies or conditions relating to
such payments is a change in the terms
of the alimony or separate maintenance
payments. For example, in November
1984, A dand B executed a written
separation agreement. In February 1985,
a decree of divorce is entered in
substitution for the written separation
agreement. The decree of divorce does
not change the terms of the alimony A
pays to B. The decree of divorce will be
treated as executed before January 1,
1985 and hence alimony payments under
the decree will be subject to the rules of
section 71 prior to amendment by the
Tax Reform Act of 1984. If the amount or
time period of the alimony or separate
maintenance payments are not specified
in the pre-1985 separation agreement or
if the decree of divorce changes the
amount or term of such payments, the
decree of divorce will not be treated as
executed before January 1, 1985, and
alimony payments under the decree will
be subject to the rules of section 71, as
amended by the Tax Reform Act of 1984.

Section 71, as amended, also applies
to any divorce or separation instrument
executed (or treated as executed) before
January 1, 1985 that has been modified
on or after January 1, 1985, if such
modification expressly provides that
section 71, as amended by the Tax
Reform Act of 1984, shall apply to the
instrument as modified. In this case,
section 71, as amended, is effective with
respect to payments made after the date
the instrument is modified.

Par. 3. New § 1.215-1T is added
immediately after § 1.215-1 to read as
follows:

§1.215-1T Alimony, etc., payments
(temporary).

Q-1 What information is required by
the Internal Revenue Service when an
alimony or separate maintenance
payment is claimed as a deduction by a
payor?

A-1 The payor spouse must include
on his/her first filed return of tax (Form
1040) for the taxable year in which the
payment is made the payee's social
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security number, which the payee is
required to furnish to the payor. For
penalties applicable to a payor spouse
who fails to include such information on
his/her return of tax or to a payee
spouse who fails to furnish his/her
social security number to the payor
spouse, see section 6676.

Par. 4. New § 1.1524T is added
immediately after § 1.152—4 to read as
follows:

" §1.152-4T Dependency exemption in the
case of a child of divorced parent, etc.
(temporary).

(a) In general.

Q-1 Which parent may claim the
dependency exemption in the case of a
child of divorced or separated parents?

A-1 Provided the parents together
would have been entitled to the
dependency exemption had they been
married and filing a joint return, the
parent having custody of a child for the
greater portion of the year (the custodial
parent) will generally be entitled to the
dependency exemption. This rule
applies to parents not living together
during the last 6 months of the calendar
vear, as well as those divorced or
separated under a separation
agreement.

(-2 Are there any exceptions to the
general rule in A-17

A-2 Yes, there are three exceptions.
The general rule does not apply (i) if a
multiple support agreement is in effect
(see section 152(c)), (ii) if a decree or
agreement executed prior to January 1,
1985 provides that the custodial parent
has agreed to release his or her claim to
the dependency exemption to the
noncustodial parent and the
noncustodial parent provides at least
$600 of support to the child (see section
152(e)(4)), or (iii) if the custodial parent
relinquishes the exemption in the
manner described in A-3.

Q-3 How may the exemption for a
dependent child be claimed by a
noncustodial parent?

A-3 A noncustodial parent may
claim the exemption for a dependent
child only if the noncustodial parent
altaches to his/her income tax return for
the year of the exemption a written
declaration from the custodial parent
stating that he/she will not claim the
child as a dependent for the taxable
vear begining in such calendar year. The
written declaration may be made on a
Io;m to be provided by the Service for
this purpose. Once the Service has
released the form, any declaration made
other than on the official form shall
conform to the substance of such form.

Q-4 For what period may a custodial
barent release to the noncustodial

parent a claim to the exemption for a
dependent child?

A—-4 The exemption may be released
for a single year, for a number of
specified years (for example, alternate
years), or for all future years, as
specified in the declaration. If the
exemption is released for more than one
year, the original release must be
attached to the return of the
noncustodial spouse and a copy of such
release must be attached to his/her
return for each succeeding taxable year
for which he/she claims the dependency
exemption.

Q-5 May only the custodial parent
claim a deduction under section 213(d)
for medical expenses paid by the parent
or an income exclusion under section
105(b) for medical expenses paid by an
employer for a dependent child?

A-5 No. Under the new rules, if a
child receives over half of his support
during the calendar year from his
parents who are divorced or legally
separated under a decree of divorce or
separate maintenance, or who are
separated under a written separation
agreement, that child will be treated as
a dependent of both parents for
purposes of sections 105(b) and 213(d).
Thus, a parent can deduct medical
expenses paid by that parent for a child
even though a dependency exemption
for the child is claimed by the other
parent. The special rule of sections
105(b) and 213(d) does not apply where
over half of the support of a child is
treated as having been received from a
person under the provisions of section
152(c) (relating to multiple support
agreements).

Q-8 When does section 152(e), as
amended by the Tax Reform Act of 1984,
become effective?

A-6 Section 152(e), as amended, is
effective with respect to dependency
exemptions for taxable years beginning
after December 31, 1984.

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason, it is found impracticable to
issue it with notice and public procedure
under subsection (b) of section 553 of
Title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section.

This Treasury decision is issued under
the authority contained in sections
1041(d)(4) (98 Stat. 798, 26 U.S.C.
1041(d}(4)), 152{¢)(2)(A) (98 Stat. 802, 26
U.S.C. 152(e)(2)(A)), 215(c) (98 Stat. 800,
26 U.S.C. 215(c)) and 7805 (68A Stat. 917,
26 U.S.C. 7805) of the Internal Revenue
Code of 1954. Approved by the Office of

Management and Budget under control
number 1545-0074.
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.
August 17, 1984.
Approved:
Ronald A, Pearlman,
Acting Assistant Secretary of the Treasury:.
[FR Doc. 84-23120 Filed 8-30-84; 8:45 am|
BILLING CODE 4830-01-M

26 CFR Part 1

[T.D.7971)

Income Tax; Taxable Years Beginning
After December 31, 1953; Returns
Relating to Foreclosures and
Abandonments of Security

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
requirement of reporting abandonments,
foreclosures, and other acquisitions of
property securing indebtedness.
Changes to the applicable law were
made by the Tax Reforn Act of 1984.
The regulations affect any person who,
in connection with a trade or business,
lends money secured by property, and
who later either acquires an interest in
any property securing the indebtedness,
or has reason to know that the property
which is security for the indebtedness
has been abandoned. The regulations
provide these persons with the guidance
necessary to comply with the law. In
addition, the text of the temporary
regulations set forth in this document
serves as the text of the proposed
rulemaking in the Proposed Rules
section of this issue of the Federal
Register.

DATES: The regulations are effective for
acquisitions and abandonments of
property after December 31, 1984.

FOR FURTHER INFORMATION CONTACT:
Annette J. Guarisco of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, Attention:
CC:LR:T, 202-566-3238 (not a toll-free
call).

SUPPLEMENTARY INFORMATION:
Background

This document contains temporary
regulations relating to the reporting of
abandonments. foreclosures, and other
acquisitions of property securing
indebtedness under section 6050] of the
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Internal Revenue Code of 1954, as added
to the Code by section 148 of the Tax
Reform Act of 1984 (98 Stat. 687). The
temporary regulations will remain in
effect until superseded by final
regulations on this subject. In the
Proposed Rules section of this issue of
the Federal Register is a notice of
proposed rulemaking relating to
information reporting of transfers of
security to persons other than the lender
under section 6050](f) of the Internal
Revenue Code of 1954, as added to the
Code by section 148 of the Tax Reform
Act of 1984 (98 Stat. 688).

Explanation of Provisions

Section 6050] provides that an
information return must be made by any
person who, in connection with a trade
or business, lends money secured by
property, and who later either acquires
an interest in the property or has reason
to know the property has been
abandoned. Any person required to
make an information return under
section 6050] must also furnish a
statement to the applicable taxpayer (or
taxpayers) on or before January 31 of
the calendar year following the year in
which the acquisition or abandonment
of property occurs, Section 6050] is
effective for acquisitions and
abandonments of property after
December 31, 1984,

Due to the effective date of section
6050], there is a need for immediate
guidance so that persons subject to
section 6050] can make preparations to
comply with these provisions. Therefore,
these regulations have been drafted in
question and answer format in order to
facilitate their timely publication. No
inference should be drawn, however,
regarding issues not raised herein or
regarding the inclusion of certain
questions, and not others, in these
regulations. The regulations provide
rules relating to the reporting
requirements of section 6050], including
the persons and property subject to the
reporting requirement, the information
required to be reported, and when a
person has reason to know that property
which secures a loan has been
abandoned. \

Special Analyses

The Commissioner of Internal
Revenue has determined that this
regulation is not a major rule as defined
in Executive Order 12291 or the
Treasury and OMB implementation of
the Order dated April 29, 1983,

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for temporary regulations. Accordingly,
the Regulatory Flexibility Act does not

apply and a Regulatory Impact Analysis
is not required for this rule.

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB under ¢ontrol number 1545-0877.

Drafting Information J

The principal author of these
regulations is Annette J. Guarisco of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, on matters of both
substance and style.

List of Subjects in 26 CFR Parts
1.6001-1—1.6109-2

Income taxes, Administration and
procedure, Filing requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
amended as follows:

PART 1—[AMENDED]

The following new § 1.6050]-1T shall
be added at the appropriate place.

§ 1.6050J-1T Questions and answers
concerning information returns relating to
foreclosures and abandonments of
security.

The following questions and answers
relate to the requirement of reporting
foreclosures and abandonments of
security under section 6050] of the
Internal Revenue Code Act of 1954, as
added by section 148 of the Tax Reform
Act of 1984 (98 Stat. 687).

Requirement of Reporting
In General

Q-1: What does section 6050] provide
with respect to the reporting of
acquisitions and abandonments of
property that secures indebtedness?

A-1: Section 6050] provides that an
information return must be made by any
person who, in connection with a trade
or business conducted by the person
(except as provided in A-13), lends
money and, in full or partial satisfaction
of the debt, acquires an interest in any
property that is security for the debt, or
has reason to know that the property
has been abandoned. For purposes of
these questions and answers, a person
who lends money in connection with a

trade or business is referred to as a
“lender".

Trade or Business Requirement

Q-2: Must a person be in the trade or
business of lending money in order to be
subject to the reporting requirement of
this section?

A-2: No. A person does not have to be
in the trade or business of lending
money to be subject to this reporting
requirement. Thus, if L sells automobiles
and lends money to B to enable B to
purchase an automobile from L for use
in B's trade or business, and that
automobile is security for the loan, L
would be subject to this reporting
requirement. Similarly, if P promotes
interests in an oil well, and lends money
to I to enable I to invest in the oil well
which is security for the loan, P would
be subject to this reporting requirement.

Q-3: How does the reporting
requirement apply in the case of pools,
fixed investment trusts, or other similar
arrangements through which undivided
beneficial interests or participations in
indebtedness are offered?

A-3: In these cases, the owners of the
undivided beneficial interests or
participations are not subject to this
reporting requirement, Instead, the
trustee, record owner, or person acting
in a similar capacity is treated as the
lender for purposes of this reporting
requirement and is the party required to
report. For purposes of both section
6050] and the applicable penalty
provisions, only one return and one
statement must be filed with respect to
each loan or other evidence of
indebtedness. For situations when more
than one return or statement must be
filed, see A-29, A-31, and A-41. The
trustee, record owner, or person acting
in a similar capacity, rather than the
owners of beneficial interests or
participations, is subject to the
applicable penalty provisions (see A-
43).

Q-4: How does the reporting
requirement apply in the case of
corporate, tax-exempt, or other bank
issues?

A—4: In these cases, the owners or
holders of a bond issue are not required
to report. Instead, the trustee or person
acting in a similar capacity is treated as
the lender for purposes of this reporting
requirement and is the party required to
report. For purposes of both section
6050]-and the applicable penalty
provisions, only one return and one
statement must be filed with respect to 8
bond issue. For situations when more
than one return or statement must be
filed, see A-29, A-31, and A-41. The
trustee or person acting in a similar




Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Rules and Regulations

34461

capacity, rather than the owners or
holders of a bond issue, is subject to the
applicable penalty provisions (see A-
43).

Property Subject to Reporting

Q-5: Does the reporting requirement
apply to all types of property securing
indebtedness?

A-5: No. The reporting requirement
does not apply to any loan made to an
individual and secured by an interest in
tangible personal property which is
neither held for investment nor used in a
trade or business. For rules governing
when the reporting requirment applies to
tangible personal property of a type
ordinarily used for personal purposes,
see A-8. : -

Q-6: Does the reporting requirement
apply when property securing
indebtedness is held both for personal
use and for use in a trade or business?

A-6: Yes. The reporting requirement
applies when property securing
indebtedness is held both for personal
use and for use in a trade or business.
Similarly, the reporting requirement
applies when the borrower holds such
property both for personal use and for
investment purposes.

Q-7: Does the reporting requirement
apply to indebtedness secured by a
personal residence?

A-7: Yes. A lender is subject to the
reporting requirement if the property
that is security for the loan is real
property. including a personal residence,
whether or not held for investment or
used in a trade or business.

Q-8: In the case of a loan made to an
individual and secured by personal
property of a type that is ordinarily used
for personal purposes, how does a
lender know whether such property is
used in a trade or business or held for
investment purposes?

A-8: In the case of a loan made to an
individual and secured by personal
property of a type that is ordinarily used
for personal purposes, such as an
automobile, computer, or boat, the
lender is subject to the reporting
requirement if the lender knows that the
property will be used in a trade or
business or held for investment
purposes. For this purpose, a lender
knows information if the information is
included on the books and records of the
lender or its agents pertaining to the
loan, or is known by the lender or
agent's officers, partners, principals or
employees, but only if such information
was acquired in the course of their
ordinary business activities on behalf of
the lender. For example, if a borrower
lr}dicates on the loan agreement or
disclosure statement that the borrower
intends to use the property securing the

loan in the borrower’s trade or business,
the lender is subject to this reporting
requirement. Similarly, if the borrower
notifies the lender that'the borrower
intends to convert the property from
personal use to use in a trade or
business, the lender is subject to the
reporting requirement.

Q-9: If a lender maintains a system
under which the lender classifies loans
according to the use of property that
secures the loan (such as use in a trade
or business or personal use), may the
lender rely on this system in
determining whether the reporting
requirement applies?

A-9: Yes. A lender may rely on the
classification system to determine
whether the reporting requirement
applies, provided that the classification
system is designed and reasonably
maintained to ensure accuracy in
identifying the use of property.

Acquisition of an Interest

Q-10: For purposes of the reporting
requirement, when is a lender treated as
acquiring an interest in property that is
security for indebtedness?

A-10: In general, an interest in
property is acquired on the earlier of the
date title is transferred to the lender or
the date possession and the burdens and
benefits of ownership are transferred to
the lender. If State or other applicable
law provides for an objection period
within which the berrower and other
appropriate parties may object to the
lender's proposal to retain the property
in satisfaction of the indebtedness, a
lender is treated as acquiring an interest
in the property on the date this objection
period expires. If the lender purchases
the property at a sale held to satisfy the
indebtedness, such as at a foreclosure or
execution sale, the lender is treated as
acquiring an interest in the property on
the later of the date of the sale or the
date the borrower's right of redemption,
if any, expires. See A-15 for rules
governing reporting when a party other
than the lender acquires property
securing indebtedness at a foreclosure,
execution or similar sale.

Q-11: If a lender takes possession of
property that is security for a loan for a
limited purpose, such as completing
construction on or improvement to the
property, is the lender treated as having
acquired an interest in the property at
that point?

A-11; No. The lender in these
circumstances in not treated as
acquiring an interest in the property.
However, the lender must report if he
later acquires an interest in the property
in full or partial satisfaction of the
indebtedness (see A-10 or A-15).

Indirect Acquisition

Q-12: If a lender acquires an interest
in a partnership, trust, or other entity in
full or partial satisfaction of a loan that
is secured by the assets or property
owned by the partnership, trust, or other
entity, is the lender treated as acquiring
an interest in the property securing the
loan?

A-12; Yes. A lender in this case
acquires an interest in the underlying
assets or property and the reporting
requirements of this section apply to the
acquisition of that interest in a
partnership, trust, or other entity.

Treatment of Governmental Units

Q-13: How does the reporting
requirement apply to a governmental
unit?

A-13: A governmental unit (or any
agency or instrumentality thereof) which
lends money secured by property is
subject to the reporting requirement
without regard to the requirement that
the money be lent in connection with a
trade or business. A governmental unit
(or any agency or instrumentality
thereof) subject to the reporting
requirement must designate an officer or
employee to make the return. The officer
or employee appropriately designated
must make the return in the form and
manner prescribed by this section.

Notification of Sale Under Section
7425(b)

Q-14: Does a return filed as required
under this section constitute a
notification of sale under section
7425(b)?

A-14: No. A return filed under this
section is not considered a notification
of sale under section 7425(b).

Sale to Third Party

Q-15: If a party other than the lender
purchases property securing a loan at a
foreclosure, execution, or similar sale,|
must the lender report under this
section?

A-15: Yes. The lender must report if a
party other than the lender purchases
property securing the lender's loan at a
foreclosure, execution, or similar sale. If
the proceeds of that sale are applied to
satisfy all or any portion of the lender’s
loan, the lender must treat the property
as having been abandoned. The lender
will be treated as having reason to know
that the property has been abandoned
as of the date of the sale (see A-19). If
no proceeds of such a sale are made
available to satisfy any portion of the
lender’s loan but the lender's security
interest foreclosed upon is terminated,
reduced, or otherwise impaired by
reason of the sale, the lender will be
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treated as having reason to know that
the property has been abandoned as of
the date of the sale (see A-19).

Treatment of Foreign Borrowers

Q-16: How does the reporting
requirement apply in the case of foreign
borrowers where the property securing
the loan is located outside the United
States?

A-16: No reporting is required where
both of the following requirements are
met: (a) The property securing the loan
is located outside the United States, and
(b) at any time before the lender is
required to report, the borrower
furnishes the lender with a statement,
signed upon penalty of perjury, that he
is an exempt foreign person (unless an
employee or other agent of the lender
who is responsible for receiving or
reviewing these statements has actual
knowledge that the statement is
incorrect). For purposes of this section,
the borrower is an exempt foreign
person if he:

(1) Is not a citizen of the United
States, a resident of the United States, a
person treated as a resident of the
United States by reason of an election
under section 6013 (g) or (h) or a United
States corporation or other United
States entity;

(2) Is not subject to the provisions of
section 877; and

(3) At the time the statement is
furnished, is not, or reasonably expects
not to be, engaged in a trade or business
in the United States during the current
year in connection with the loan or
property securing the loan.

If, after providing the statement, the
borrower ceases to be an exempt foreign
person, he must so notify the lender in
writing within 30 days of this change in
status. If the lender is so notified, this
exemption from the reporting
requirement no longer applies.

Abandonments

Q-17: For purposes of this reporting
requirement, when has an abandonment
occurred?

A-17: An abandonment has occurred
when the objective facts and
circumstances indicate that the
borrower intended to and has
permanently discarded the property
from use.

Q-18: Does the fact that a lender
knows or has reason to know of an
abandonment of property securing a
loan mean that the borrower is entitled
to an abandonment loss?

A-18: No. The definition of an
abandonment of property securing a
loan in A~17 applies only for purposes
of this reporting requirement and is not
intended to apply for other purposes,

—

such as determining whether a borrower
would be entitled to an abandonment
loss.

Q-19: Under what circumstances will
a lender be considered to have reasen to
know that property which is security for
a loan has been abandoned?

A-19: Whether a lender has reason to
know that property which is security for
a loan has been abandoned is to be
determined with reference to all the
facts and circumstances concerning the
status of the property. When the lender
in the ordinary course of business
becomes aware or should become aware
of circumstances indicating that the
property has been abandoned, the
lender will be deemed to know all the
information that would have been
discovered through a reasonable
inquiry. For example, if a borrower has
failed (without adequate explanation) to
make payments on the loan for a
substantial period, the lender must make
a reasonable inquiry to determine
whether there has been an
abandonment. If a reasonable inquiry
would reveal objective facts and
circumstances indicating that the
borrower intended to and has
permanently discarded the property
from use, then the lender has reason to
know that the property has been
abandoned. If a lender knows or has
reason to know that the property has
been abandoned and reasonably
expects to commence foreclosure,
execution sale, or similar proceedings,
see A-20.

Q-20: If a lender has reason to know
that property that is security for a loan
has been abandoned and reasonably
expects to commence within three
months foreclosure, execution sale, or
similar proceedings, is reporting of the
abandonment required?

A-20: In these circumstances, the
lender need not report as of the date he
knows or has reason to know that the
property has been abandoned. Instead,
the lender must report as of the date he
acquires an interest in the property or a
third party purchases the property at a
foreclosure, execution or similar sale
(see A-10 and A-15). In any other case,
the lender must report as of the date the
lender knows or has reason to know
that the property has been abandoned
(see A-18).

Q-21: If a lender has reason to know
that property that is security for a loan
has been abandoned and reasonably
expects to commence within three
months foreclosure, execution sale or
similar proceedings but in fact does not
commence such proceedings within the
three month period, must the lender
report?

A-21: Yes. In these circumstances, the
lender's obligation to report the
abandonment arises at the close of the
three month period. For example, if on
December 31, 1985, a lender first has
reason to know that property securing
his loan has been abandoned and
reasonably expects to commence
foreclosure proceedings within three
months, the lender is not required to
report as of December 31, 1985 (see A-
20). However, if the lender does not in
fact commence foreclosure proceedings
by March 31, 1986, the lender's
obligation to report arises on this date.
The lender must provide information on
the abandonment under A-27 as of the
date the lender first had reason to know
of the abandonment (December 31,
1985). The lender must file the return
required under this section with the
Internal Revenue Service on or before
February 28, 1987, and furnish a
statement to the borrower on or before
January 31, 1987 (see A-33 and A—40).

Subsequent Holder of a Loan

Q-22: To whom does the reporting
requirement apply when a person lends
money secured by property and
subsequently transfers his interest in the
indebtedness to another person?

A-22: The subsequent holder of a loan
is treated as the lender for purposes of
this reporting requirement and is the
party required to report with respect to
events occurring after the date he
acquires the loan. This rule applies to all
subsequent holders of a secured loan,
including governmental units or any
agencies or instrumentalities thereof.
For example, if the Federal National
Mortgage Association purchases real
property loans from a lender, it would
be subject to the reporting requirement.

Multiple Lenders

Q-23: If more than one person lends
money secured by the same property,
and one lender forecloses upon or
otherwise acquires an interest in the
property, must the other lenders report
under this section?

A-23: Yes. In these circumstances,
other lenders must report if they know
or have reason to know that the
property securing their loans is
foreclosed upon or otherwise acquired
by another lender and the sale or other
acquisition terminates, reduces, or
otherwise impairs their security
interests in the property (see A-15). For
example, if there is a first and second
mortgage on a building, and the second
mortgagee knows or has reason to know
that the first mortgagee has foreclosed
upon the building, the second mortgagee
is subject to the reporting requirement
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even if no part of the indebtedness owed
to him is satisfied by the proceeds of the
foreclosure sale. For a description of the
reporting requirement applicable to the
first mortgagee, see A-10 and A-15.

Q-24: If more than one person lends
money secured by property, and one
lender knows or has reason to know
that the property has been abandoned,
must each lender report under this
section?

A-24: No. Each lender is required to
report only when he knows or has
reason to know that property has been
abandoned (see A-19).

Form and Manner of Return

Form of Return

Q-25: What form shall be used to
make a return required by section 6050]7

A-25: Except as provided in A-35, the
return must be made on Forms 1096 and
1099. The person required to make the
return, however, may prepare and use a
form which contains provisions
substantially similar with those of
Forms 1096 and 1099 if the person
complies with any revenue procedures
relating to substitute Forms 1096 and
1099 in effect at that time.

Information Included on Return

Q-26: What information must be
included on a return required by reason
of an acquisition of an interest in
property that is security for a loan?

A-26: The following information must
be included on the return:

(a) The name and address of the
borrower with respect to the secured
indebtedness;

(b) The borrower's TIN, as defined in
Section 7701(a);

(c) A general description of the
property in which an interest is
acquired;

(d) Whether the borrower is
personally liable for repayment of the
indebtedness;

(e) The date on which the person
acquired an interest in the property (see
A-10 or A-15);

(f) The amount of the indebtedness
outstanding at the time the interest in
property is acquired;

() If the borrower is personally liable
for repayment of the indebtedness, the
fair market value of the property at the
time the interest is acquired;

(h) The amount of the indebtedness
satisfied by the acquisition; and

(i) Any other information as may be
required by Forms 1096 and 1099.

_ Q-27: What information must be
included on a return required because a
person knows or has reason to know
that property which is security for a loan
has been abandoned?

A-27: The following information must
be included on the return:

(a) The information required in A-26
(a), (b), and (d);

(b) A general description of the
property abandoned;

(c) The date on which the person first
knows or has reason to know that the
property has been abandoned;

(d) The amount of the indebtedness
outstanding as of the date on which the
person first knows or has reason to
know that the property has been
abandoned;

(e) If the borrower is personally liable
for repayment of the indebtedness, the
fair market value of the property at the
time of abandonment; and

(f) Any other information as may be
required by Forms 1096 and 1099.

Partnership Borrower

Q-28: If a borrower is a partnership,
must the TIN of each partner be
reported?

A-28: No. If a borrower is a
partnership, only the TIN of the
partnership must be reported.

Multiple Borrowers

Q-29: If there is more than one
borrower on a single secured loan, must
a person required to report under this
section make a return with respect to
each borrower on the loan?

A-29: Yes. Generally, a separate
return must be made with respect to
each borrower on a secured loan.
However, only one report is required if
the lender knows that the borrowers
hold property as tenants by the entirety
or that the property is held as
community property.

General Description of Pmﬁerty

Q-30: What type of information
constitutes a general description of the
property?

A-30: A general description of the
property consists of information that
sufficiently identifies the property. In the
case of real property, a general
description consists of the property’s
address unless this information is not
available or would not sufficiently
identify the property, in which case a
legal description (i.e., section, lot, block)
must be provided instead. A general
description of personal property consists
of the type, make and model (where
applicable) of the property. For example,
an automobile would be described as
*Car—1983 Pontiac Firebird." However,
in the case of a single loan secured by
more than one piece of personal
property, a general description consists
of the type or category of the pieces
acquired or abandoned. For example, if
the security for a single loan is six desks

and seven typewriters, a general
description of the property would be
“Office Equipment.”

Multiple Acquisitions and
Abandonments

(Q-31: Must each acquisition and
abandonment that occurs in a taxable
year be reported on a separate return?

A-31: Generally, each acquisition and
abandonment required to be reported by
a person for a taxable year must be
reported on a separate return. However,
in the case of a single loan secured by
more than one piece of property,
separate returns will not be required
when a person acquires an interest in, or
knows or has reason to know of the
abandonment of, more than one piece of
property that is security for the single
loan in a taxable year. Instead, the
person shall make one return for all of
the acquisitions and one return for all of
the abandonments of property that are
security for the loan for a taxable year.

Fair Market Value
Q-32: In the case of a foreclosure,

" execution, or similar sale, what is the

fair market value of the property for
purposes of the reporting requirement?

A-32: In general, in the absence of
clear and convincing evidence to the
contrary, the proceeds of the
foreclosure, execution, or similar sale
will be considered the fair market value
of the property for purposes of this
reporting requirement.

Time for Filing

Q-33: When must a person file the
return or returns required by section
6050] with the Internal Revenue Service?

A-33: The return or returns must be
filed on or before February 28th of the
year following the calendar year in
which the acquisition of an interest in
the property occurs or in which the
lender knows or has reason to know of
the abandonment of the property.

Place for Filing

Q-34: Where must the return or
returns be filed?

A-34: The return or returns must be
filed with the appropriate Internal
Revenue Service Center, the addresses
of which are listed in the instructions for
the Form 1099 series.

Use of Magnetic Media

Q-35: What rules apply with respect
to the use of magnetic media?

A-35: Any return required under
section 6050] must be filed on magnetic
media to the extent required by section
6011(e). Any person not required by
section 6011(e) to file returns under
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section 6050] on magnetic media may
request permission to do so. See § 1.9101
for rules relating to permission to submit
information on magnetic tape or other
media. If a person required to file
returns on magnetic media fails to do so,
the penalty under section 6652 (failure to
file an information return) applies.

Requirement of Furnishing Statements
to Borrowers

In Generai

Q-36: What statements must be
furnished to borrowers?

A-36: Any person required to make an
information return under section 6050]
must furnish a statement to each
borrower whose name is required to be
set forth in a return filed with the
Internal Revenue Service. For the date
when the statement must be furnished,
see A—40.

Q-37: Is the statement considered to
be furnished to the borrower if it is
mailed to the borrower at the borrower’'s
last known address?

A-37: Yes. >

Information Included on Statement

Q-38: What information must be
included on the statement?

A-38: The statement must include the
following information:

(a) Except in the case where the
return is made on behalf of a
governmental unit (or any agency or
instrumentality thereof), the name and
address of the person required to make
the information return;

(b) In the case where the return is
made on behalf of a governmental unit
or any agency or instrumentality thereof,
the name and address of such unit,
agency or instrumentality;

(c) The information required under A-
26 or A-27, whichever is applicable; and

(d) A legend stating that the
information is being reported to the
Internal Revenue Service.

Copy of Form 1099 to Borrowers

Q-39: May the requirement of
furnishing a statement be met by
furnishing a copy of the Form 1099 filed
with respect to that borrower?

A-39: Yes. The requirement of
furnishing a statement may be met by
furnishing to the borrower a copy of the
Form 1099 containing the same
information filed with the Service with
respect to that borrower, or a
reasonable facsimile thereof, provided
that the form or the reasonable facsimile
bears a legend stating that the
information is being reported to the
Internal Revenue Service.

Time of Furnishing Statement

Q-40: When is a statement required to
be furnished to the borrower?

A-40: A statement is required to be
furnished to the borrower on or before
January 31 of the year following the
calendar year in which the acquisition
or abandonment of property occurs.

Multiple Borrowers

Q-41: If a person required to report
under this section must make an
information return with respect to more
than one borrower on a single loan, of
an interest in the property occurs or in
which the lender knows or has reason to
know of the abandonment of the
property.

A-41: Yes. A separate statement must
be furnished to each borrower with
respect to which a separate return is
required under section 6050].

Extensions of Time

Q-42: Are there any circumstances
under which an extension of time may
be granted with respect to the
requirement of furnishing statements to
borrowers?

A-42: Yes. Upon written application
of the person required to report, the
service center director may, for good
cause shown, grant that person an
additional period (not to exceed 30
days) in which to furnish statements
under section 6050] with respect to any
calendar year. The application for an
extension must be addressed to the
director of the service center with which
the returns must be filed. The
application must contain a concise
statement of the reasons for requesting
the extension in order to aid the service
center director in determining the period
of extension, if any, to be granted. The
application must state at the top of the
first page that it is made under section
1.6050]-1T and must be signed by the
person required to report under section
6050]. In general, the application should
be filed not earlier than September 30 of
the year in which the acquisition of an
interest in the property occurs or in
which the lender knows or has reason to
know of the abandonment of the
property, and not later than January 15
of the following year,

Penalties

Q-43: Are there penalties for failing to
comply with the requirements of section
6050] and the regulations thereunder?

A-43: Yes. The penalty for failing to
make any information return with
respect to any borrower under section
6050] is provided in section 6652. The
penalty for failing to furnish a statement
to any borrower is provided in section
6678.

Effective Date

Q-44: When is section 6050] effective?

A-44: Section 6050] is effective for
acquisitions and abandonments of
property after December 31, 1984.

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason, it is found impracticable to
issue this Treasury decision with notice
and public procedure under subsection
(b) of section 553 of Title 5 of the United
States Code or subject to the effective
date limitation of subsection (d) of that
section.

This Treasury decision is issued under
the authority contained in sections 6050]
and 7805 of the Internal Revenue Code
of 1954 (98 Stat. 687, 68A Stat. 917, 26

- U.S.C. 6050], 7805 respectively).

(Approved by the Office of Management and
Budget under control number 1545-0877)

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.
Approved: August 17, 1984,

Ronald A. Pearlman,

Acting Assistant Secretary of the Treasury.

[FR Doc. 84-23133 Filed 8-30-84; 8:45 am)

BILLING CODE 4830-01-M

26 CFR Part 1
[T.D. 7974]

Temporary Income Tax Regulations
Under the Tax Reform Act of 1984
Relating to a Transitional Rule for
Certain Transfers of Intangibles

AGENCY: Intérnal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SuMMARY: This document provides
temporary regulations relating to a
transitional rule for certain transfers of
intangibles to foreign corporations. This
transitional rule was enacted as a part
of the Tax Reform Act of 1984. The
regulations are issued to provide
immediate guidance to the public and to
the Service for ruling purposes.

DATE: The regulations apply to transfers
of intangible property made after June 6,
1984, and before January 1, 1985.
However, they do not apply to any
transfer or exchange of property
described in a ruling request filed under
section 367(a) of the Internal Revenue
Code of 1954 before March 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Mary E. Dean of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
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D.C. 20224, Attention: CC:LR:T, 202-566—
3289 (not a tollfree call).

SUPPLEMENTARY INFORMATION:
Background

This document contains temporary
regulations under section 367(a) of the
Internal Revenue Code. The transitional
rule implemented by these regulations
relates to certain transfers of intangibles
under section 367(a) and is part of
section 131 of the Tax Reform Act of
1984 (Pub. L. No. 98-369, 98 Stat. 494)
(hereinafter, the “Act”).

Explanation of Provisions

This Treasury decision adds a new
§ 1.367(a)—4T to the Code of Federal
Regulations, The Act amended section
367(d) of the Internal Revenue Code to .
provide special rules for transfers of
intangibles taking place after December
31, 1984, in taxable years ending after
that date. A transitional rule was
provided in section 131(g) of the Act to
protect against transfers made after June
6, 1984, and before January 1, 1985, in
order to avoid the rules of new section
367(d). The Act provided that this
transitional rule may be waived at the
discretion of the Service.

Paragraph (a) of § 1.367(a)}4T
provides the general rule that transfers
of intangible property made after June 8,
1984, and before January 1, 1985, shall
be treated as made pursuant to a plan
having as one of its principal purposes
the avoidance of Federal income tax.

Paragraph (b) details the applicability
of the general rule. The Act provides
that the general rule will not apply to
transfers of property described in a
request filed before March 1, 1984. This
exception is reflected in paragraph (b).

Paragraph (c) contains guidelines for
the granting of a waiver from the general
rule of paragraph (a). Paragraph (c)(1)
sets forth transfers which will be
granted a waiver. Paragraph (c)(2) sets
forth transfers which will not be granted
a waiver. The transfers deseribed in
paragraph (¢)(2) (i) and (ii) are listed in
the conference report as transfers that
should not be given a waiver. Paragraph
(¢)(3) lists facts and circumstances
which will be used in determining
whether u waiver is to be granted for
transfers not described in paragraph (c)
(1) or (2).

Nonapplicability of Executive Order
12291 :

The Treasury Department has
determined that these temporary
regulations are not subject toreview
under Executive Order 12291 or the
Treasury and OMB implementation of
the Order dated April 20, 1983.

Regulatory Flexibility Act

No general notice of proposed
rulemaking is required by 5 U.S.C. 553(b)
for this regulation. Accordingly, the
Regulatory Flexibility Act does not
apply and no Regulatory Flexibility
Analysis is required for this rule.

Drafting Information

The principal author of these
regulations is Mary E. Dean of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Parts 1.301-
1—1.385-6

Income taxes, Corporations,
Corporate distributions, Corporate
adjustments, Reorganizations.

PART 1—[AMENDED]

Adoption of Amendments to the
Regulations

The amendments to 26 CFR Part 1 are
as follows:

Income Tax Regulations

A new § 1.367(a)-4T is added
immediately after § 1.367(a}-3, to read
as follows:

§ 1.367(a)-4T Temporary regulations
providing a transitional rule for certain
transfers of intangibles.

(a) General rule. If, after June 6, 1984,
and before January 1, 1985, a United
States person transfers any intangible
property to a foreign corporation, then,
except as provided fo the contrary in
this section, the transfer shall be treated
for purposes of section 367(a) of the
Code as pursuant to a plan having as
one of its principal purposes the
avoidance of Federal income tax. For
purposes of this section, the term
“intangible property" means any—

(1) Patent, invention, formula, process,
design, pattern or know-how;

(2) Copyright, literary, musical, or
artistic composition;

(3) Trademark, trade name, or brand
name;

(4) Franchise, license, or contract;

(5) Method, program, system,
procedure, campaign, survey, study,
forecast, estimate, customer list, or
technical data; or

(6) Any similar item which property
has substantial value independent of the
services of any individual.

(b) Period covered. The rules of this
section apply to transfers of intangible

property made after June 6, 1984, and
before January 1, 1985. However, these
rules will not apply to any transfer or
exchange of property described in a
request for ruling filed under section
367(a) before March 1, 1984 or with
respect to which a ruling was obtained
before June 6, 1984. In the case of a
transfer described in a request for ruling
filed before March 1, 1984, the guidelines
of Revenue Procedure 68-23 (68-1 CB
821) will be applicable (even if the
transfer is made after December 31,
1984).

(c) Waiver—(1) Waiver granted.
Application of the general rule of
paragraph (a) of this section will be
waived for any of the following
transfers of intangible property:

(i) A transfer of intangible property
for which the transferor agrees to apply
to the transfer the rules applicable to
post-December 31, 1984 transfers under
section 367(d) as amended by section
131(b) of the Tax Reform Act of 1984.

{ii) A transfer for which the
transferor—

(A) Purchased the intangible property
from an unrelated third party,

(B) Has not deducted or claimed as
credits against tax any research and
development or other similar expenses
incurred in developing the property, and

(C) Would have received for the
transfer a favorable ruling under the
guidelines of Revenue Procedure 68-23
(68-1 CB 821) as applicable prior to the
Tax Reform Act of 1984;

(iii) A transfer in fact required by a
foreign government as a necessary
condition of doing business in the
foreign country or compelled by a
genuine threat of immediate
expropriation by a foreign government;
or

(iv) A transfer of good will, going
concern value or similar intangible
property developed by a foreign branch.

(2) Waiver not granted. Application of
the general rule of paragraph (a) of this
section will not, except as provided in
paragraph (c)(1)(i) of this section, be
waived for any of the following
transfers:

(i) A transfer of intangible property
that is not fully developed;

(ii) A transfer of intangible property
that is not essential to the active
conduct of a trade or business of the
transferee; or

(iii) A transfer that would not have
received a favorable ruling under the
guidelines of Revenue Procedure 68-23.
(See section 3.02(1) (a)(iv) and (b)(i)
through (iv) of that revenue procedure.)
For purposes of paragraph (c}(2)(i),
intangible property will be treated as
fully developed if it has been used in a
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trade or business or if no further
significant research and development
expenses are required or expected to be
incurred prior to such use. For purposes
of paragraph (c) of this section,
intangible property is not essential to
the active conduct of a trade or business
unless the products or services to which
the intangible relates may not be sold in
a foreign country without access by
ownership, license, or otherwise to the
intangible property, or unless such
access to the intangible property is
necessary to realization of a level of
earnings reasonable for that trade or
business from sales of such products or
services in that country.

(3) Facts and circumstances. In the
case of a transfer not described in
paragraph (c)(1) or (c)(2), a waiver may
be granted subject to a facts and
circumstances determination of whether
the transfer would be pursuant to a plan
having as one of its principal purposes
the avoidance of Federal income tax.
Waiver with respect to a transfer not
described in paragraph (c)(1) will be
granted only upon a detérmination that
the transfer made before January 1, 1985,
was not made for the purpose of
avoiding the application of section
367(d). Favorable facts and
circumstances to be considered in this
regard in determining if a waiver of the
general rule of paragraph (a) of this
section will be given include (but are not
limited to):

(i) The existence of a binding
commitment (either with an unrelated
party or with a foreign government or
governmental agency) made before June
6, 1984, to transfer the intangible
property; 3

(i) The existence of a documented
plan prior to March 1, 1984, to transfer
the properties before January 1, 1985;
and

(iii) Anticipated use of the intangible
by the transferee immediately or soon
after the transfer.

For purposes of paragraph (c)(3) (i) and
(ii) of this section, the earlier the
commitment or plan was made, the
greater is the probability that a waiver
will be given. In general, demonstration
of the facts described in paragraph
(c)(3)(iii) will not be sufficient for a
waiver in the absence of other facts
indicating that a waiver should be
granted. Waiver will be granted under
this paragraph (c)(3) only if the
intangible property is fully developed, if
the intangible property is essential to
the active conduct of a trade or business
of the transferee, and if a favorable
ruling would have been issued under the
guidelines of Revenue Procedure 68-23,

(4) Effect of Waiver. If the general rule
of paragraph (a) of this section is
waived, then a favorable ruling for the
transfer of the intangible will be granted
pursuant to Revenue Procedure 68-23.

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. The
period during which the transition rule
of section 131(g) of the Act is applicable
is a short period which has already
begun. The Service presently has rulings
pending which are subject to the
transitional rule. Thus, both Service
personnel and transferors of intangibles
are in need of immediate guidance.

For this reason, it is found
impracticable to issue this Treasury
decision with notice and public
procedure under subsection (b) of
section 553 of Title 5 of the United
States Code or subject to the effective
date limitation of subsection (d) of that
section.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
[68A Stat. 917; 26 U.S.C. 7805) and
section 131(g) of the Tax Reform Act of
1984 (98 Stat. 494).

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.
Approved: August 17, 1984,

Ronald A, Pearlman,

Acting Assistant Secretary of the Treasury.

|FR Doc. B4-23211 Filed 8-30-84: 8:45 am)

BILLING CODE 4830-01-M

26 CFR Parts 41 and 48
[T.D. 7970]

Heavy Vehicle Use Tax; Tax on Diesel
Fuel; Tax on the Sale of Piggyback
Trailers; Extension of Payment Due
Date for Certain Fuel Taxes

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document provides
temporary regulations relating to the
imposition of heavy vehicle use tax, the
increase of the tax on diesel fuel, the
reduction for a one-year period of the
tax on the sale of piggyback trailers and
semi-trailers, and the extension of the
payment due date for certain fuel taxes.
Changes to the applicable tax law were
made by the Highway Revenue Act of
1982 and the Tax Reform Act of 1984.
The regulations would affect owners of
highway motor vehicles, retailers and
users of diesel fuel, purchasers and
sellers of piggyback trailers, and certain
qualified persons liable for fuel taxes,
and would provide them with the

guidance needed to comply with those
Acts.

DATE: The regulations relating to the
heavy vehicle use tax are effective after
June 30, 1984. The regulations relating to
the tax on diesel fuel are effective after
July 31, 1984. The regulations relating to
the tax on the sale of piggyback trailers
are effective for piggyback trailers sold
at retail after July 17, 1984, and before
July 18, 1985. The regulations relating to
the fuel tax payment date are effective
for certain fuel taxes due after March 31,
1983.

FOR FURTHER INFORMATION CONTACT:
William A. Jackson of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, Attention:
CC:LR:T (LR-33-84) (202) 5664336, not a
toll free call.

SUPPLEMENTARY INFORMATION: )
Background

This document contains temporary
regulations relating to heavy vehicle use
tax under sections 4481, 4482, and 4483

“of the Internal Revenue Code of 1954

(Code), as amended by section 513 of
the Highway Revenue Act of 1982 (Title
V of the Surface Transportation
Assistance Act of 1982) (Pub. L. 97-424,
96 Stat. 2177) and sections 901, 902, and
903 of the Tax Reform Act of 1984
(Division A of the Deficit Reduction Act
of 1984) (Pub. L. 98-369, 98 Stat. 1003).
This document also contains temporary
regulations in the form of questions and
answers relating to an increase in the
tax on diesel fuel under section 4041(a)
of the Code, a credit or refund to original
purchasers of diesel-powered
automobiles and light trucks under

.section 6427(g) of the Code, and an

exemption of certain buses from the
diesel fuel tax under section 6427(b)(2)
of the Code as amended by sections
911(a), 911(b), and 915 of the Tax Reform
Act of 1984, respectively. Also contained
are temporary regulations in the form of
questions and answers relating to a
reduction in the retailer's excise tax on
the sale of piggyback trailers and semi-
trailers under section 4051(d) of the
Code, as amended by section 921 of the
Tax Reform Act of 1984. Also included
are questions and answers relating to an
extension of the payment due date for
certain fuel taxes under section 518(a) of
the Highway Revenue Act of 1982 as
amended by section 734(i) of the Tax
Reform Act of 1984.

The temporary regulations provided
by this document will remain in effect
until superseded by final regulations on
these subjects. In forthcoming
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documents, proposed regulations
dealing with the subject matter of this
document will be issued as proposed
Excise Tax Regulations under sections
4481, 4482, and 4483 of the Code (26 CFR
Part 41) and sections 4041, 4051 and 6427
of the Code (26 CFR Part 48). The
forthcoming proposed regulations will
include revisions to either the use tax
schedules or the method used to
determine the taxable gross weight of
highway motor vehicles for purposes of
the heavy vehicle use tax. The
forthcoming proposed regulations will
also include provisions relating to
section 143(a) of the Highway Revenue
Act which provides that if a State
registers highway motor vehicles
without receiving proof of payment of
the Federal Highway Use Tax, that
State’s Federal-aid highway funds may
be reduced up to 25 percent for that
fiscal year. This provision is effective
for States registering highway motor
vehicles on or after January 1, 1985.
The portion of these temporary
regulations which are presented in the
form of questions and answers are not
intended to address comprehensively
the issues raised by sections 4041, 4051,
6427(b)(2), and 6427(g). Taxpayers may
rely for guidance on these questions and
answers, which the.Internal Revenue
Service will follow in resolving issues
arising under the above-mentioned
sections. No inference, however, should
be drawn regarding questions not
. expressly raised and answered.

Heavy Vehicle Use Tax

This decument contains tempaorary
regulations relating to the heavy vehicle
use tax. Prior to enactment of the
Highway Revenue Act of 1982
(“Highway Revenue Act”) and the Tax
Reform Act of 1984 (*“Tax Reform Act"),
an excise tax was imposed on the use
on the public highways of any highway
motor vehicle which (together with the
semi-trailers and trailers customarily
used in connection with highway motor
vehicles of the same type as such
vehicle) had a taxable gross weight in
excess of 26,000 pounds, at a rate of
$3.00 a year for each 1,000 pounds of
taxable gross weight or fraction thereof.
Use tax schedules set forth in
§ 41.4482(b)-1 were used to determine
the taxable gross weight of highway
motor vehicles.

Section 901 of the Tax Reform Act
provides, effective for taxable periods
beginning on or after July 1, 1984, that
the heavy vehicle use tax is imposed
only on highway motor vehicles which
(together with the semi-trailers and
trailers customarily used in connection
with highway motor vehicles of the
same type as such highway motor

vehicle) have a taxable gross weight of
at least 55,000 pounds. Under the
temporary regulations, the use tax
schedules are revised to reflect the
increased threshold for incurring tax
liability and to provide a new category
for tractor-trailer-trailer combinations.

A person who owns 5 or fewer
vehicles and operates 5 or fewer
vehicles at all times during the taxable
period beginning July 1, 1984, is allowed
to use for that taxable period, the lesser
of the rate imposed by section 4481(a) as
effective on July 1, 1984, or the rate of
$3.00 for each 1,000 pounds of taxable
gross weight. The Highway Revenue Act
provides that vehicle ownerships shall
be aggregated to determine common
control of vehicles for purposes of the
one-year special rule for small owner-
operators.

In addition, an exemption from the tax
is provided for vehicles that will not be
used for more than 5,000 miles on public
highways during any taxable period.
The Tax Reform Act provides that this
exemption applies to agricultural
vehicles that will not be used more than
7,500 miles on the public highways
during any taxable period.

Finally, section 902 of the Tax Reform
Act provides a 25 percent reduction of
the tax imposed by section 4481 in the
case of certain trucks used in logging.

Increase in the Diesel Fuel Tax

This document contains temporary
regulations in the form of questions and
answers relating to the increase in the
diesel fuel tax. Section 911 of the Tax
Reform Act increases the tax on diesel
fuel subject to tax under section 4041(a)
of the Code on or after August 1, 1984,
from 9 cents a gallon to 15 cents a
gallon. The temporary regulations clarify
that if the tax imposed by section
4041(a)(1) of the Code is improperly paid
upon the sale of diesel fuel to a retailer,
the retailer must nevertheless pay the
full diesel fuel tax when the fuel is sold
for use a in diesel-powered highway
vehicle.

Diesel Fuel Differential

This document also contains
temporary regulations in the form of
questions and answers relating to the
diesel fuel differential amount payable

in the form of an income tax creditoran .

excise tax refund to original purchasers
of qualified diesel-powered vehicles.
Section 911 of the Tax Reform Act, in
addition to increasing the tax on diesel
fuel from 9 cents a gallon to 15 cents a
gallon for fuel sold or used on or after
August 1, 1984, provides for the advance
repayment of this increased tax (the
diesel fuel differential amount) to

original purchasers of qualified diesel-
powered highway vehicles.

A “qualified diesel-powered highway
vehicle” is any diesel-powered highway
vehicle that has at least 4 wheels, has a
gross vehicle weight rating of 10,000,
pounds or less, and is registered for

- highway use in the United States under

the laws of any State. An "original
purchaser” is generally the first person
to purchase a qualified diesel-powered
highway vehicle after January 1, 1985,
and before January 1, 1988, for use other
than resale. In addition, a person who
holds a qualified diesel-powered
highway vehicle on January 1, 1985, for
use other than resale, will be treated as
an original purchaser, entitled to
advance repayment of the diesel fuel
differential amount or a fraction thereof.

The diesel fuel differential amount

payable to an original purchaser of a

qualified diesel-powered highway
vehicle is $102, except such amount is
$198 in the case of a truck or van. The
fraction of the diesel fuel differential
amount which is payable to a holder on
January 1, 1985 of a qualified diesel-
powered highway vehicle is determined
by the model year of the vehicle. No
amount is payable to a holder of a
vehicle with a model year of 1978 or
earlier. The basis of a qualified diesel-
powered highway vehicle is, for
purposes of subtitle A of the Code,
reduced by the diesel fuel differential
amount (or applicable fraction thereof).

Tax on Diesel Fuel Used in Certain
Buses

This document also contains
temporary regulations in the form of
questions and answers relating to the
refund of all or a portion of the excise
tax on diesel fuel used in certain
intercity, local and school buses. Section
915 of the Tax Reform Act provides for a
refund of 12 cents a gallon with respect
to intercity, local and school buses
unless the diesel fuel is used in a
qualified local bus, in which case a full
15 cents a gallon refund is allowable. A
“qualified local bus” is a bus that is
engaged in furnishing intracity
passenger land transportation and has a
seating capacity of at least 20 adults
(not including the driver). Such
transportation must be available to the
general public and be along regular
scheduled routes. Further, the bus must
either be under contract with a State or
local government or be receiving more
than a nominal subsidy from a State or
local government.
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Reduction in Tax on the Sale of the Secretary or his delegate. This Adoption of Amendments to the
Piggyback Trailers temporary regulation provides that the Regulations

Also contained in this document are
temporary regulations in the form of
questions and answer relating to the
temporary reduction of the excise tax on
the retail sale of piggyback trailers or
semi-trailers. Prior to enactment of the
Tax Reform Act, the tax imposed by
section 4051(a) of the Code on the first
retail sale of a piggyback trailer or semi-
trailer was 12 percent of the amount for
which the article was sold. Section 921
of the Tax Reform Act temporarily
reduces this tax to 6 percent of the
amount for which a piggyback trailer or
semi-trailer is sold in the case of sales
which occur after July 17, 1984, and
before July 18, 1985. In order to qualify
for this reduced rate of tax, both the
seller and the purchaser must register
with the Internal Revenue Service and
the purchaser must certify to the seller
that the piggyback trailer or semi-trailer
will be used, or resold for use,
principally in connection with trailer-on-
flatcar service by rail, or will be
incorporated into an article which will
be so used or resold. A special rule is
provided to permit purchasers and
sellers of piggyback trailers sold after
July 17, 1984, and before October 30,
1984 to register to make such sales by
October 30, 1984. If any piggyback
trailer or semi-trailer which was sold
subject to the reduced 6 percent tax
under section 4051(a) is not used or
resold for a use which qualifies for such
rate, then such use or resale shall be
treated as a sale to which section
4051(a) applies. The amount of tax
imposed under section 4051(a) on such
sale shall be equal to the amount of tax
imposed on the first retail sale and the
person so using or reselling such trailer
or semi-trailer shall be liable for such
tax.

Extension of Payment Due Date for
Certain Fuel Taxes

Section 518(a) of the Highway
Revenue Act authorized the Secretary to
prescribe regulations which permit any
qualified person whose liability for tax
under section 4081 is payable with
respect to semimonthly periods to have
a due date of 14 days after the close of
each semimonthly period if payment is
made by wire transfer to any
government depositary authorized under
section 6302(c). Temporary regulation
were published in § 145.3-1
implementing this provision. Section
734(i) of the Tax Reform Act provides
that the use of the extended due date is
permissible for wire transfers made to a
Federal Reserve Bank, except as
provided in regulations prescribed by

extended due date provided in section
518(a) of the Highway Revenue Act for
payment of fuel taxes under section 4081
will continue to be available for wire
transfers made to authorized
government depositaries in accordance
with §145.3-1

Need for Temporary Regulations

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason, it is found impracticable to
issue it with notice and public procedure
under subsection (b) of section 553 of
Title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section.

Special Analysis

No general notice of proposed
rulemaking is required by 5 U.S.C. 553
(b) for temporary regulations.
Accordingly, the Regulatory Flexibility
Act does not apply and no Regulatory
Flexibility Analysis is required for this
rule. The Commissioner of Internal
Revenue has determined that his
temporary rule is not a major rule as
defined in Executive Order 12291 and
that a regulatory impact analysis
therefore is not required.

Paperwork Reduction Act

The collection of information
requirements contained in this
regulation have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980. These
requirements have been approved by
OMB (control no. 1545-0143).

Drafting Information

The principal authors of these
temporary regulations are William A.
Jackson and Ada S. Rousso of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

List of Subjects
26 CFR Part 41

Excise taxes, Motor vehicles.
26 CFR Part 48

Agriculture, Arms and ammunition,
Coal, Excise taxes, Gasochol, Gasoline,
Motor vehicles, Petroleum, Sporting
goods, Tires.

Accordingly, 26 CFR Parts 41 and 48
are amended as follows:

PART 41—[AMENDED]

Paragraph 1. New §§ 41.4481-1T and
41.4481-1aT are added immediately
after § 41.4481-1 to read as follows:

§41.4481-1T Imposition of tax
(Temporary).

(a) In general. A tax is imposed under
section 4481 (a) of the Code for each
taxable period beginning after June 30,
1984 on the first use on the public
highways in the United States during
such period of any highway motor
vehicle that (together with the semi-
trailers and trailers customarily used in
connection with highway motor vehicles
of the same type as such highway motor
vehicle) has a taxable gross weight of at
least 55,000 pounds, at the rate specified
in paragraph (b) of this section. The tax
is imposed on the use of such a highway
motor vehicle only if, at the time of the
use of such vehicle, it is registered or
required to be registered in the name of
a person (whether or not such person is
the person who uses the vehicle). In
addition, the tax is imposed on the use
in the United States of any Canadian
highway motor vehicle that is registered
in a Canadian province and has a
“prorate license” under the Uniform
Vehicle Registration Proration and
Reciprocity Agreement (or similar
agreements) to satisfy the registration
laws of certain of the United States. See,
however, §§ 41.4483-1, 41.4483-2
41.4483-2T relating, respectively, to
exemptions from the tax in the case of
highway motar vehicles used by a State
or any political subdivision thereof,
certain transit-type buses, and vehicles
used for 5,000 or fewer miles (7,500 or
fewer miles in the case of agricultural
vehicles) on public highways. See
§ 41.4483-3T relating to a reduction in
tax in the case of certain trucks used in
logging. For definitions of the terms
“registered”, *highway motor vehicle",
“taxable gross weight", “taxable
period"”, and “use", see §§ 41.4481-3,
41.4482(a)-1, 41.4482(b)-1, and
paragraphs (b) and (c) of § 41.4482(c)-1,
respectively.

(b) Rate of tax. For taxable periods
after June 30, 1984, the tax is computed
on each 1,000 pounds of taxable gross
weight or fraction thereof of each
highway motor vehicle the use of which
at any time during the taxable period is
subject to the tax. Thus, any fraction of
1,000 pounds of taxable gross weight in
excess of 55,000 pounds of taxable gross
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weight is treated as 1,000 pounds for
purposes of the computation of the tax.
Following are the rates of tax in effect
for taxable periods after June 30, 1984:

Taxabie gross weight Rate of tax

At least 55000 pounds but
nol over 75,000 pounds.

$100 per taxable period plus
$22 for each 1,000 pounds
(or fraction thereof) in
excess of 55,000 pounds.
QOver 75,000pounds ................. $550.

See however, § 41.4481-1aT for special
rules in the case of a small owner-
operator. See § 41.4482(b}-1T for
schedule of taxable gross weights for
the taxable period beginning July 1,
1984.

(c) Computation of tax. (1) Except as
provided in paragraph (c)(2) of this
section (and § 41.4481-1aT in the case of
small owner-operators), the tax on the
use of a particular highway motor
vehicle for the taxable period is
computed as follows:

(i) For vehicles with a taxable gross
weight of at least 55,000 pounds, but not
over 75,000 pounds, add to $100 an
amount equal to $22 for each 1,000
pounds (or fraction thereof) in excess of
55,000 pounds; and

(ii) For vehicles with a taxable gross
weight over 75,000 pounds, the tax is
$550,

(2) If the first taxable use of a
particular highway motor vehicle is
made after the end of the first month of
the taxable period, the tax on the use of
such vehicle for such taxable period is
computed by multiplying the amount of
tax that would be due for a full taxable
period, as computed under paragraph
(c)(1) of this section, by a fraction. Such
fraction shall have as its numerator the
number of months in the taxable period
beginning with the month of first taxable
use and as its denominator the number
of months in the entire taxable period.
See example (2) of paragraph (e) of this
section.

(3) If in any taxable period a highway
motor vehicle is destroyed or stolen
before the first day of the last month in
the taxable period, and is not
subsequently used during such taxable
period, the tax shall be calculated
proportionately from the first day of the
month in the period in which the first
taxable use of the highway motor
vehicle occurs to and including the last
day of the month in which the highway
motor vehicle was destroyed or stolen.
Any tax paid under section 4481(a) on
such a highway motor vehicle in excess
of the tax calculated in the preceding
sentence, shall be an overpayment for
which a refund of tax may be claimed.
For purposes of this paragraph (c)(3), a

ighway motor vehicle is destroyed if

the vehicle is damaged due to an
accident or other casualty to such an
extent that it is not economical to
rebuild.

(4) If the use of a highway motor
vehicle during the taxable period is
discontinued (for reasons other than
destruction or theft as described in
paragraph (c)(3) of this section) or is
converted to a use which is exempt from
the tax imposed by section 4481(a), the
computation of the tax is not affected
and no right to refund of any tax paid
under section 4481 arises.

(d) Refund of tax under section
4481(a). Any claim for refund of an
overpayment of tax under section
4481(a) due to destruction or theft of the
vehicle shall be made in accordance
with the applicable provisions of this
section and § 301.6402-2 (Regulations on
Procedure and Administration) and shall
be filed by the person in whose name
the vehicle is registered or required to
be registered when the vehicle is
destroyed or stolen. A claim for refund
of the tax imposed by section 4481(a) is
to be filed on Form 843 (Claim).

(e) Examples. The application of this
section may be illustrated by the
following examples:

Example (1). In the taxable period
beginning July 1, 1984, the first taxable use of
a particular highway motor vehicle, a bus,
having a taxable gross weight of 56,000
pounds occurs on July 10, 1984, at which time
the vehicle is registered in the name of X, A
tax of $122 ($100+ $22) is imposed on X for
the use of such vehicle for such taxable
period.

Example (2). On July 1, 1984, X has
registered in his name a highway motor
vehicle having a taxable gross weight of
60,000 pounds. The vehicle is in “dead
storage" until August 10, 1984, at which time
X starts using the vehicle on the public
highways in carrying on his trucking
business. On August 10, 1984, the vehicle is
still registered in X's name. Since the first
taxable use of this highway motor vehicle
during the taxable period occurred on August
10, 1984, X is required to pay a tax of $192.50
([$100+ (5X $22)] X * % 2) for such taxable
period.

Example (3). On April 15, 1985, a vehicle
with a taxable gross weight of 70,000 pounds
and registered in the name of Y is completely
destroyed. Y had purchased the vehicle from
X who had paid the tax for the taxable period
beginning July 1, 1984. Y is entitled to a
refund of tax for those full months after
destruction in the taxable period ending June
30, 1985. Thus, Y may file a claim for a refund
of $71.67—% 2 of the total tax of $430
($100+ (15 $22)).

§ 41.4481-1T Special rules for small
owner-operators (temporary).

(a) In general. In the case of a small
owner-operator (as defined in paragraph
(b) of this section), the tax imposed by
section 4481(a) for the taxable period

beginning July 1, 1984, and ending June
30, 1985, is—

(1) For vehicles with a taxable gross
weight under 55,000 pounds—no tax,

(2) For vehicles with a taxable gross
weight of at leats 55,000 pounds but not
over 58,000 pounds—the amount
determined by using the rate of tax set
forth in paragraph (b) of § 41.4481-1T,
and

(3) For vehicles with a taxable gross
weight over 58,000 pounds—$3.00 for
each 1,000 pounds (or fraction thereof)
of taxable gross weight, but not to
exceed $550.

If the first taxable use of a particular
highway motor vehicle subject to tax
under this section is made after the end
of the first month of the taxable period,
or if a particular highway motor vehicle
subject to tax under this section is
destroyed or stolen before the first day
of the last month in the taxable period,

the tax shall be computed using the

proration rules provided in §§ 41.4481—
1T(c) (2) and (3), respectively. The tax
imposed by section 4481(a) on a small
owner-operator for taxable periods
beginning after June 30, 1985, is the
amount determined by using the rate of
tax set forth in paragraph (b) of

§ 41.4481-1T.

(b) Small owner-operator. For
purposes of this section, the term “small
owner-operator” means any person who
at all times during the taxable period
owns no more than 5 highway motor
vehicles with respect to which a tax is
imposed by section 4481(a) for such
taxable period and operates no more
than 5 highway motor vehicles with
respect to which a tax is imposed by
section 4481(a) for such taxable period.
For purposes of the preceding sentence,
a vehicle on which the tax has been
suspended under § 41.4483-2T(a) shall
be considered a vehicle with respect to
which a tax is imposed by section
4481(a). A person may qualify as a small
owner-operator under this section with
respect to vehicles which such person
owns and operates, notwithstanding the
fact that such vehicles are registered or
are required to be registered in the name
of another person. Such other person
who has registered or is required to
register the vehicles, but who does not
own or operate the vehicles, will be
entitled to compute tax under § 41.4481-
1T, to the extent the vehicles are owned
and operated by small owner-operators.
See example (5) of paragraph (f) of this
section. In the case of a lease of a
vehicle, the lessor is treated as the
owner and the lessee is treated as the
operator of such vehicle.

(c) Aggregation of vehicle ownerships.
For purposes of paragraph (b) of this
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section all highway motor vehicles upon
which the tax under section 4481(a) is
imposed which are owned or operated
by—

(1) Any trades or businesses (whether
or not incorporated) which are under
common control with a taxpayer (as
defined in § 1.52-1(b)), or

(2) Any member of any controlled
group of corporations of which a
taxpayer is a member, for any taxable
period,
shall be treated as being owned or
operated by such taxpayer during such
taxable period.

{d) Controlled groups of corporations.
For purposes of paragraph (c)[2) of this
section the term “controlled group of
corporations” has the same meaning
assigned to it in section 1563(a), except
that—

(1) "More than 50 percent” shall be
substituted for "at least 80 percent"
each place it appears in section
1563(a)(1), and

(2) The determination shall be made
without regard to sections 1563(a)(4) and
1563(e)(3)(C).

(e) Highway motor vehicle. For
purposes of this section, the term
“highway motor vehicle"” has the same
meaning assigned to such term in
section 4482(a) and the regulations
thereunder.

(f) Examples. The application of this
section may be illustrated by the
following examples:

Example (1). On July 1, 1984, Z is the owner
and operator of 5 highway motor vehicles
each of which has a taxable gross weight of
60,000 pounds. On July 5, 1984, Z leases an
additional 2 highway motor vehicles with a
taxable gross weight of 60,000 pounds for use
in Z's trucking business. Even though Z only
owns 5 highway motor vehicles with respect
to which a tax is imposed under section
4481(a}, Z is operating a total of 7 such
vehicles. Therefore, Z does not qualify as a
small owner-operator under this section.

Example {2). On July 1, 1984, X is the owner
and operator of 5 highway motor vehicles
each of which has a taxable gross weight in
excess of 58,000 pounds as determined under
the schedules set forth in § 41.4482(b}-1T. X
pays tax on these vehicles under section 4481
as provided in paragraph (a)(3) of this
seclion. A new vehicle weighting 60,000
pounds is added to X's operating fleet in
October 1984. X's small owner-operator
status ceases upon the addition of the 6th
vehicle to X's fleet and additional tax
liability is incurred at such time in an amount
equal to the excess of the tax which would
have been imposed on the original § vehicles
under § 41.4481-1T(b) for the entire taxable
period over the tax X paid for these vehicles
under paragraph (a)(3) of this section. Tax
liability for the 6th vehicle is determined
under the rale set forth in § 41.4481-1T(b) for
the period from October 1, 1984, to June 30,

1985, under the proration rules in § 41.4481-
1T(c)(2).

Example (3). On July 1,1984, Y is the owner
and operator of 100 highway motor vehicles.
For purposes of determining whether or not Y
qualifies as a small owner-operator, the
taxable gross weight of the vehicles is
determined by reference to the schedules set
forth in § 41.4482(b)-1T. Ninety-seven of the
vehicles have a taxable gross weight of less
than 55,000 pounds. Three of the vehicles
have a taxable gross weight of 60,000 pounds.
Thus, ¥ is the owner and operator of a fleet
of 5 or fewer vehicles subject to tax under
section 4481(a) and is a small owner-
operator. The tax imposed by section 4481(a)
is applied by determining the rate of tax
under paragraph (a) of this section. Thus, for
the taxable period July 1, 1984, through June
30, 1985, Y is liable for no tax on the vehicles
weighing less than 55,000 pounds, and $540
($180¢3) of tax on the vehicles weighing
60,000 pounds. -

Example (4). Assume the same facts as in
example (3), except that on January 1, 1985, Y
buys three highway motor vehicles each of
which weighs 60,000 pounds. Y's small
owner-operator status ceases upon the
addition of the three vehicles to Y's fleet and
Y must redetermine the tax on the vehicles
using the rates in § 41.4481-1T(b). The
redetermined tax on the original three
vehicles weighing 60,000 pounds is $830
($210< 3). Since Y already paid $540 on these
three vehicles, the additional amount to be
paid is $90 (without interest). In addition, Y is
liable for tax on the three added 60,000 pound
vehicles for the period from January 1, 1985,
through June 30, 1985, at the rates set forth in
§ 41.4481-1T(b). Thus, the tax due on these
vehicles is $315 [% 2 X [3x$210]). The total
tax due from Y is $405, and must be paid with
a Form 2290 filed by February 28, 1985.

Example (5). Fleet carrier A has entered
into operating agreements with 50 highway
motor vehicle operators, each of which will
provide services to A's shipping customers.
None of the 50 operators are under common
control with A or are members of a controlled
group of corporations of which A is a
member. Twenty of A's vehicle operators
have purchased two truck-tractors (the
“vehicles''} under conditional sales contracts
with A while 10 vehicle operators purchased
two vehicles under conditional sales
agreements with other persons. All 30 of
these operators are treated as owning their
vehicles for Federal income tax purposes.
The remaining 20 operators own outright two
vehicles each. For purposes of determining
the amount of tax imposed by section 4481(a).
each owner of two vehicles is considered a
small owner-operator. In the interest of
administrative convenience, A registers all
100 of its fleet vehicles in its own name under
the laws of A's home state and pays the tax
imposed on these vehicles. A is reimbursed
by the operators for registration fees and
taxes paid. Since A neither owns nor
operates the 100 vehicles which are owned
and operated by the small owner-operators, .
A pays the tax under section 4481(a) based
on the rate applicable to small owner-
operators.

Example (6). Assume the same facts as in

example [5), except that twenty of A's vehicle
operators have leased two vehicles each from
A, rather than purchasing the vehicles under
conditional sales contracts. As to these
twenty leased vehicles, A is treated as the
owner of the vehicles and cannot compute
tax under section 4481(a) for these vehicles
based on the rate applicable to small owner-
operators, but must instead compute the tax
based on the rate set forth in § 41.4481-1T'(b).
A is still eligible to compute tax under section
4481(a) on the other 80 vehicles based on the
rate applicable to small owner-operators
because these vehicles are owned and
operated by small owner-operators.

Example {7). P is a corporation which owns
more than 50 percent of the single
outstanding class of stock of three
corporations, X, Y and Z. X Corporation
operates and has registered in its name two
highway motor vehicles, each of which has a
taxable gross weight in excess of 55,000
pounds. Y and Z Corporations operate and
have registered in their names three and two
vehicles, respectively, each of which has a
taxable gross weight in excess of 55,000
pounds. For purposes of paragraph (c)(2) of
this section, Corporations P, X, Y, and Z are
treated as members of a “controlled group of
corporations™ as that term is defined in
§ 41.4481-1aT{d). Thus, although each
corporation pays the Federal Highway Use
Tax on its vehicles separately from the other
corporations, ownership and operation of
their vehicles must be aggregated and none of
the corporations qualify as a small owner-
operator under this section. Accordingly,
each corporation shall furnish such
information as is required on the first Form
2290 filed for the taxable period and
determine its tax liability under the rates set
forth in § 41.4481-1T(b).

Par. 2. New § 41.4482(b}-1T is added
immediately after § 41.4482(b)-1 to read
as follows:

§ 41.4482(b)-1T Schedule of taxable gross
weights for the taxable period beginning
July 1, 1984, and ending June 30, 1985
(temporary).

The following schedule of taxable
gross weights, based on the sum of the
weights referred to in § 41.4482(b)-1(a),
is hereby prescribed for the taxable
period beginning July 1, 1984, Any
highway motor vehicle which fallsin
one of the categories shown in the
following schedule shall be considered,
for purposes of the regulations in this
part, to have the taxable gross weight
assigned to such category. Any highway
motor vehicle which does not fall in one
of the categories shown in the following
schedule shall be considered, for
purposes of the regulations in this part,
to have a taxable gross weight of less
than 55,000 pounds.
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Use Tax Schedule
Taxable
gross
weight (in
pounds)
1. Single units:
(a) 4 axled truck equipped lor use as 3 single
unit with actual unicaded weight of less
than 22,000 pound: 55,000
(b) 4 axled truck equipped for use as a single
unit with actual unioaded weight of 22,000
pounds or more and less than 30,000
P 88,000
(c) 4 axled truck equipped for use as a single
unit with actual unloaded weight of 30,000
pounds or more 80,000
(d) Moare than 4 axied truck equipped for use
as a single unit 80,000
2. Tractor-trailer combinations:
(e) 2 axled truck-tractor with actual unioaded
weight of 11,000 pounds of MOre.........uw. 60,000
(f) 3@ or 4 axled truck-tractor with actual
unloaded weight of less than 13,000
pounds 65,000
(@ 3 or 4 axied truck-tractor with actual
unloaded weight of 13,000 pounds e
and less than 17,000 pounds 70,000
(h) 3 or 4 axied trucktracior
unicaded weight of 17,000 pounds or more .. 74,000
(1)) More than 4 axied truck-tractor ... 80,000
3. Tractor-trailer-trailer combmations:
() 2 or more axled truck-tractor used to haul
MOre than ONe traler ... miasasssrenss 80,000
4. Truck-trailer combinations:
(k) 2 axied truck with actual unloaded weight
of 12,000 pounds or more and equipped
for use in §5,000
() 3 or 4 axied truck with actual unicaded
weight of less than 14,000 pounds and
ipped for use in g 65,000
(m) 3 to 4 axled truck with actual unloaded
weight of 14,000 pounds or more and less
than 19,000 pounds and equipped for use
in ¢ ions. ; 74,000
{n) 3 or 4 axied truck with actual unicaded
weight of 19,000 pounds or more and
pped for use in i 76,000
(0) More than 4 axied truck equipped for use
b 80,000

n
5. Buses: Actual unloaded weight of vehicle
plus 150 pounds for each unit of seating
capacity provided for passengers and driver.

Par. 3. New § 41.4483-2T is added
immediately after § 41.4483-2 to read as
follows:

§41.4483-2T Exemption for trucks used
for 5,000 or fewer miles and agricultural
vehicles used for 7,500 or fewer miles on
public highways (temporary).

(a) Suspension of tax—(1) In general.
Liability for the tax imposed by section
4481(a) with respect to any highway
motor vehicle is suspended during a
taxable period if it is reasonable to
expect that the vehicle will be used for
5,000 or fewer miles on public highways
during such taxable period and the
owner furnishes in the time and manner
required the information required under
paragraph (a)(2) of this section. See
paragraph (g) of this section regarding
special rules for agricultural vehicles.
See § 41.4482(c)-1(c) for the meaning of
“use” on the public highways.

(2) Information to be supplied in
support of suspension of tax. The owner
of a highway motor vehicle who
reasonably expects that the vehicle will
be used for 5,000 or fewer miles on
public highways during a taxable peried
shall furnish on the first Form 2280

(Heavy Vehicle Use Tax Return) filed
during the taxable period for such motor
vehicle, such-information as is required
by the Form in order to support the
suspension of tax under paragraph (a) of
this section.

(b) Cessation of suspension from tax.
If a highway motor vehicle on which the
tax under section 4481(a) is suspended
for a particular taxable period under
paragraph (a)(1) of this section is used
for more than 5,000 miles on public
highways during such taxable period,
the owner of the vehicle shall pay the
tax for the entire taxable period in
accordance with section 4481(a). The tax
shall be reported on Form 2290, which
must be filed on or before the last day of
the month immediately following the
month in which the use of the vehicle
during the taxable period exceeds 5,000
miles. If such Form is filed within the
time required by the preceding sentence,
it shall be treated as timely filed.

(c) Exemption. If at the end of any
taxable period during which the tax
under section 4481(a) on a highway
motor vehicle was suspended under
paragraph (a)(1) of this section the
vehicle has not been used for more than
5,000 miles on public highways, the
vehicle shall be exempt from the tax for
that taxable period. The owner of the
vehicle shall verify that the vehicle was
used for less than 5,000 miles in'such
ended taxable period on the first Form
2290 filed for the next taxable period.

(d) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1). A is the owner of 6 highway
motor vehicles, each of which has a taxable
gross weight in excess of 55,000 pounds. None
of these 6 vehicles are agricultural vehicles.
The vehicles are placed in use during July
1984, Because of the nature of his business, A
reports on the first Form 2290 filed after June
30, 1984, that he reasonably expects that none
of the vehicles will be used for more than
5,000 miles on public highways. Accordingly,
the tax imposed by section 4481(a} is
suspended for A's 8 vehicles for the taxable
period July 1, 1984, through june 30, 1985.

Example (2). Assume the same facts asin
example (1) except that during the month of
February 1985, the use of one of A's vehicles
exceeds 5,000 miles on public highways. A is
liable for the full tax for the taxable period
July 1, 1984, through June 30, 1985, for that
vehicle at the rate set forth in § 41.4481-
1T(b), and must so report on Form 2290 filed
on or before March 31, 1985, the last day of
the month fallowing the month in which the
use exceeds 5,000 miles.

(e) Refund of tax for highway motor
vehicle used 5,000 or fewer miles. if a
highway motor vehicle on which the tax
imposed by section 4481(a) has been
paid for a given taxable period is used
for 5,000 or fewer miles on public

highways during such taxable period,
the person who paid the tax may file a
claim for refund of an overpayment of
the tax at the end of the taxable period.
Claims for refunds of tax made under
this paragraph (e) shall be filed in the
same manner as claims for refunds filed
under § 41,4481-1T(d). Refunds of tax
made under this paragraph (e) shall be
without interest.

(f) Relief from liability for tax under
certain circumstances. If the tax
imposed by section 4481(a) on a
highway motor vehicle is suspended for
any taxable period under paragraph (a)
of this section and the vehicle is
transferred while the suspension is in
effect, the transferor will not be liable
for any tax on such vehicle for such
taxable period if such transferor
furnishes a statement to the transferee
on which is included the transferor's
name, address and taxpayer
identification number, the vehicle
identification number, the date of
transfer of the vehicle, the number of
miles the vehicle has been used on the
public highways during the taxable
period, the odometer reading at the time
of the transfer, and the name, address
and taxpayer identification number of
the transferee. The statement required in
the preceding sentence shall be attached
by the transferee to a Form 2290 which
must be filed on or before the last day of
the month following the month in which
such vehicle is transferred. The
suspension from tax under paragraph (a)
continues until the vehicle is used on the
public highways for more than 5,000
miles during the taxable period
(including use by the transferor for the
portion of the taxable period prior to the
transfer), If the transferor has furnished
the statement required in this paragraph
(f), the transferee and not the transferor
is liable for the entire tax under section
4481(a) for the taxable period in which
the transfer was made. If the transferor
has not furnished such statement to the
transferee, then the transferor is also
liable for the tax on the use of such
vehicle for such taxable period to the
extent that the tax or an installment
payment of the tax has not been
previously paid. See paragraph (b) of
this section relating to cessation of
suspension from tax.

(g) Special rule for agricultural
vehicles—(1) In general. In applying the
provisions of this section to an
agricultural vehicle, *7,500" shall be
substituted for “5,000" each place it
appears in paragraph (a) through (f) of
this section.

(2) Meaning of terms—I(i) Agricultural
vehicle. An agricultural vehicle is any
highway motor vehicle—




34472

Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Rules and Regulations

(A) Used (or expected to be used)
primarily for farming purposes, and

(B) Registered (under the laws of the
State or States in which such vehicle is
required to be registered) as a highway
motor vehicle used for farming purposes.
A highway motor vehicle is used
primarily for farming purposes if more
than one-half of such vehicle's use
(determined on the basis of mileage)
during the taxable period is for farming
purposes. Further, the highway motor
vehicle must be registered (under the
laws of the State or States where such
vehicle is required to be registered) as a
highway motor vehicle used for farming
purposes for the entire taxable period in
order to qualify as an agricultural
vehicle. See § 41.4482(a)-1 for the
definition of “highway motor vehicle".

(ii) Farming purposes. For purposes of
this section, “farming purposes’ means
the transporting of any farm commodity
to or from a farm, or the use directly in
agricultural production.

(iii) Farm commodity. A *farm

commodity” is any agricultural or
horticultural commodity, feed, seed,
fertilizer, livestock, bees, poultry, fur-
bearing animals, or wildlife. A farm
commodity does not include a
commodity which has been changed by
a processing operation from its raw or
natural state. For example, juice which
has been extracted from fruits or
vegetables is not a farm commodity for
purposes of this paragraph (g).

(iv) Farm. The term “farm" includes
stock (including feed yards for fattening
cattle), dairy , poultry, fruit, fur-bearing
animal, and truck farms, plantations,
ranches, nurseries, ranges, orchards, and
such greenhouses and other similar
structures as are used primarily for the
raising of any agricultural or
horticultural commodity. Greenhouses
and other similar structures used
primarily for purposes other than the
raising of agricultural or horticultural
commodities (for example, display,
storage, or fabrication of wreaths,
corsages, and bouquets) do not
constitute “farms”.

(v) Agricultural production—(A) In
general. A highway motor vehicle is
considered to be used directly in
agricultural production only if it is used
as indicated in the following paragraphs.

(B) Use of a highway motor vehicle in
connection with cultivating, raising, and
harvesting. A highway motor vehicle is
considered to be used directly in
agricultural production if such vehicle is
used in connection with cultivating the
soil, or raising or harvesting any
agricultural or horticultural commodity,
including the raising, shearing, feeding,
caring for, training and management of

livestock, bees, poultry, and fur-bearing
animals and wildlife. A highway motor
vehicle which is used in connection with
operations such as canning, freezing,
packaging, or other processing
operations will not be considered to be
used directly in agricultural production.

(C) Use of a highway motor vehicle in
connection with planting, cultivating,
caring for, cutting, etc., of trees. A
highway motor vehicle is used directly
for agricultural production if it is used in
connection with planting, cultivating,
caring for, or cutting of trees, or in
connection with the preparation (other
than milling) of trees for market; but
only if such operations are incidental to
farming operations. These farming
operations include felling trees and
cutting them into logs or firewood, but
do not include sawing logs into lumber,
chipping, or other milling operations.
The operations specified in this
paragraph (g)(2)(v)(C) will be considered
“incidental to farming operations" only
if they are of a minor nature in
comparison with the total farming
operations involved. Therefore, a
treefarmer or timbergrower may not
claim that a highway motor vehicle used
in that trade or business is used directly
in agricultural production.

(D) Use of a highway motor vehicle in
connection with the operation,
management, conservation,
improvement, or maintenance of a farm.
A highway motor vehicle is used
directly for agricultural production if it
is used in connection with the operation,
management, conservation,
improvement, or maintenance of a farm
and its tools and equipment. Examples
of these operations include clearing
land, repairing fences and farm
buildings, building terraces or irrigation
ditches, cleaning tools or farm
machinery, painting, and other activities
which contribute in any way to the
conduct of a farm as such, as
distinguished from any other enterprise
in which the owner of the highway
motor vehicle may be engaged.

(3) Mileage on farm not counted
toward 7,500 mile limit, For purposes of
this section, the number of miles which
a highway motor vehicle is driven on a
farm and not on the public highways _
shall not be taken into account when
determining whether the vehicle's
mileage is in excess of 7,500 miles.
Accurate records should be kept by
taxpayers of the number of miles that a
highway motor vehicle is operated on a
farm.

(h) Owner. For purposes of this
section the term “owner’' means, with
respect to any highway motor vehicle,
the person described in section 4481(b)

(Approved by the Office of Management and
Budget under control number 1545-0143)

Par. 4. New § 41.4483-3T is added
immediately after § 41.4483-3 to read as
follows:

§41.4483-3T7 Reduction in tax for trucks
used in logging (temporary).

(a) In general. The tax imposed by
section 4481 shall be reduced by 25
percent in the case of a truck used in
logging.

(b) Truck used in logging. The term
“truck used in logging” means any
highway motor vehicle which—

(1) Is used exclusively during the
taxable period for the transportation, to
and from a point located on a forested
site, of products harvested from such
forested site, and

(2) Is registered (under the laws of the
State or States in which such vehicle is
required to be registered) as a highway
motor vehicle used in the transportation
of harvested forest products.

Products harvested from the forested
site may include timber which has been
processed for commercial use by sawing
into lumber, chipping or other milling
operations if such processing occurs
prior to transportation from the forested
site.

PART 48—[AMENDED]

Par. 5. New § 48.4041-2T is added
immediately after § 48.4041-2 to read as
follows:

§ 48.4041-2T Questions and answers
concerning the increased diesel fuel tax
(temporary).

Q-1. What is the amount of tax
imposed on diesel fuel under section
4041(a) on or after August 1, 1984, and
before October 1, 19887

A-1. The tax on diesel fuel under
section 4041(a) for such period is 15
cents a gallon.

Q-2. Who must file a return and pay
the tax for diesel fuel sold for use as a
fuel in a diesel-powered highway
vehicle?

A-2. Any person who sells diesel
fuel for use as a fuel in a diesel-powered
highway vehicle (hereinafter “retailer")
must file a return and pay the tax on
diesel fuel sold for such use.

Q-3. Isa retailer required to file a
return and pay tax on diesel fuel sold by
the retailer for use in a diesel-powered
highway vehicle if tax was paid on the
sale to the retailer by the person from
whom the retailer purchased the diesel
fuel (hereinafter “"wholesaler”)?

A-3. Yes. The retailer must file a
return and pay the tax imposed by
section 4041(a)(1) on diesel fuel sold by
the retailer for use as a fuel in a diesel-



Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Rules and Regulations

34473

powered highway vehicle. No tax is
payable on the sale of diesel fuel unless
such fuel is sold for use in a diesel-
powered highway vehicle, Therefore, the
wholesaler should not have paid any tax
on the sale of the diesel fuel to the
retailer. Where tax was nevertheless
paid on the sale to the retailer, the
retailer must pay the tax imposed by
section 4041(a)(1) when the fuel is sold
for use in a diesel-powered highway
vehicle. Thus, for example, if a retailer
purchased diesel fuel before August 1,
1984 and the wholesaler paid a tax of 9
cents a gallon on the fuel sold, the
retailer is nevertheless obligated to pay
the tax imposed by section 4041(a)(1)
when the retailer sells the fuel for use in
a diesel-powered highway vehicle. In

the case of a sale for such use occurring
on or after August 1, 1984, the tax on the
fuel sold is 15 cents a gallon even though
only 9 cents a gallon was paid on the
sale to the retailer,

Q-4. Who may obtain a refund from
the Internal Revenue Service for the tax
improperly paid on the sale of the diesel
fuel to the retailer?

A-4. Only the wholesaler who paid
the tax may obtain a refund for any tax
paid on the sale of the diesel fuel to the
retailer. Such refund may be obtained
only after the retailer is reimbursed by
the wholesaler for the tax paid.

Par. 6. New § 48.4051-1T is added
immediately after § 48,4042-3 to read as
follows:

§48.4051-1T Questions and answers
concerning the temporary reduction in the
excise tax on the sale of piggyback trailers
and semi-trailers (temporary).

The following questions and answers
concern the reduction in the tax
imposed by section 4051(a) in the case
of piggyback trailers and semi-trailers
sold after July 17, 1984, and before July
18, 1985.

Q-1 What is the excise tax imposed
by section 4051(a) on the first retail sale
of a piggyback trailer or semi-trailer if
such gale occurs after July 17, 1984, and
before July 18, 18857

A-1 The tax imposed by section
4051(a) on the first retail sale of a
piggyback trailer or semi-trailer after
July 17, 1984, and before July 18, 1985, is
6 percent of the price for which such
trailer or semi-trailer is sold if the
requirements set forth below are met. If
any of these requirements are not met,
then the tax imposed by section 4051(a)
on such sale is 12 percent of the price for
which such trailer or semi-trailer is sold.
The requirements for the reduced rate
are as follows:

(A) Both the seller and the purchaser
of the piggyback trailer or semi-trailer
are registered with the Internal Revenue

Service in the manner described in A-3
below, unless one of the exceptions set
forth in section 4222 and the regulations
thereunder applies, -

(B) The purchaser provides the seller
with a properly executed piggyback
certificate, and

(C) The seller retains such certificate
in his possession.

Q-2 What gualifies as a "piggyback
trailer or semi-trailer?

A-2 For purposes of this section, a
"piggyback trailer or semi-trailer” is any
trailer or semi-trailer which is designed
for use principally in connection with
trailer-on-flatcar service by rail and
meets the Association of American
Railroads specifications for use in
connection with trailer-on-flatcar
service by rail.

Q-3 How do the purchaser and
seller of a piggyback trailer or semi-
trailer register with the Internal Revenue
Service in order to qualify for the
reduced rate of tax?

A-3 In order to qualify for the
reduced rate of tax imposed by section
4051(a) on the first retail sale of a
piggyback trailer or semi-trailer, both
the purchaser and seller of the
piggyback trailer or semi-trailer must,
prior to the sale of such trailer or semi-
trailer (except in the case of sales after
July 17, 1984, and before October 30,
1984, for which sales the purchaser and
seller must be registered before October
30, 1984, file a Form 637 (Registration for
tax-free transactions under Chapter 32
of the Internal Revenue Code) unless
one of the exceptions to the registration
requirement set forth in section 4222 and
the regulations thereunder applies. Form
637 shall be completed in duplicate and
executed in accordance with the
instructions contained on the reverse of
the Form 637. This Form shall be filed
with the District Director for the district
in which the principal place of business
of the registrant is located. Copies of
Form 637 may be obtained from any
district director or local IRS office. Any
person who receives a validated
Certificate of Registry (validated Form
637), shall be considered to be registered
for purposes of this section.

Q-4 What information must be
included on the piggyback certificate
that the purchaser must furnish the
seller upon the first retail sale of a
piggyback trailer or semi-trailer?

A—4 A properly executed piggyback
certificate must include the following:

(A) The name, address and taxpayer
identification number of the purchaser,

(B) The date that the piggyback trailer
or semi-trailer was sold to the
purchaser, ‘

(C) A description of such trailer or
semi-trailer,

-seller)

(D) A statement that the piggyback
trailer or semi-trailer will be used, or
resold for use, principally in connection
with trailer-on-flatcar service by rail, or
will be incorporated into an article
which will be so used or resold, and

(E) The signature of the purchaser.

The following form of certificate will be
acceptable for purposes of this section
and must be adhered to in substance:

Certificate

(For use by purchasers of a piggyback
trailer or semi-trailer that is eligible for
a reduced rate of tax under section
4051(d) of the Internal Revenue Code of
1954.)

—_— 19— (Date)

1. ], the undersigned, hereby certify
that I am, or the (Name of company)
of which I am (Position held)
, is, purchasing from (the

, the piggyback
trailer(s) or semi-trailer(s) specified in

, section 2. I also certify that such

trailer(s) or semi-trailer(s) will be (check
one):

—— used, or resold for use,
principally in connection with trailer-on-

, flatcar service by rail, or

—— incorporated into an article
which will be so used or resold.

2. Description of piggyback trailer or
semi-trailer. (a) Type, (b) Quantity, (c)
Serial number, (d) Gross vehicle weight
rating, (e) Date of sale, (f) Invoice
number, (g) Name of the manufacturer of
trailer or semi-trailer.

I understand that the willful use of
this certificate to evade or defeat the
excise tax otherwise applicable under
section 4051(a), will subject me to a fine
of not more than $10,000 or
imprisonment of not more than 5 years,
or both, together with cost of
prosecution.

(Signature)

(Address)

Q-5 What if a piggyback trailer or
semi-trailer is sold in the manner
described in A-1 (thereby becoming
eligible for a reduced rate of tax under
section 4051(a)) and then is used, or
resold for a use, other than for use
principally in connection with trailer-on-

I flatcar service?

A-5 If any piggyback trailer or semi-
trailer which was subject to tax under
section 4051(a) at a rate of 6 percent is
not used or resold for a use which
qualifies for such rate then: (A) Such use
or resale shall be treated as a sale to
which section 4051(a) applies, (B) The
amount of the tax imposed under section
4051(a) on such sale shall be equal to the
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amount of tax imposed on the first retail
sale, and (C) The person so using or
reselling such trailer or semi-trailer shall
be liable for such tax.
(Approved by the Office of Management and
Budget under control number 1545-0143)

Par. 7. New § 48.6151-1T is added
immediately after § 48.6151-1 to read as
follows:

§ 48.6151-1T CQuestion and answer
relating to the extension of the payment
due date for certain fuel taxes (temporary).

Q-1 To whom must wire transfer
payments of the tax under section 4081
be made in order to permit qualified
persons (as defined in section 518(b) of
the Highway Revenue Act of 1983)
whose liability for such tax is payable
with respect to semi-monthly periods, to
have a payment due date of 14 days
after the close of each semi-monthly
period?

A-1 For qualified persons whose
liability for tax under section 4081 arises
after March 31, 1983, the due date for
each payment is 14 days after the close
of each semi-monthly period if the
payment is made by wire transfer to any
authorized government depositary in
accordance with § 145.3-1.

Par. 8. New §§ 48.6427-1T and
48.6427-2T are added immediately after
§ 48.6427-1 to read as follows:

§ 48.6427-1T Questions and answers
concerning the tax on diesel fuel used in
certain buses (temporary).

The following questions and answers
concern the amount to be refunded in
the case of diesel fuel used in certain
buses as provided in section 6427(b).

Q-1 Are intercity, local or school
buses eligible for a credit or refund of
tax paid under section 4041(a) for diesel
fuel so used?

A-1 Yes. Generally, in the case of
diesel fuel sold or used after July 31,
1984, on which tax was imposed under
section 4041(a)(1) and which is used in
intercity, local, or school buses, the
amount of credit or refund is 12 cents a
gallon. However, the amount to be
refunded in the case of diesel fuel used
in a local bus while such bus is being
operated as a "qualified local bus"” is 15
cents a gallon.

Q-2 When is a local bus considered
to be operated as a “qualified local
bus"?

A-2 A local bus is considered to be
operated as a qualified local bus if such
bus— >

(1) Is engaged in furnishing (for
compensation) intracity passenger land
transportation that is available to the
general public and is scheduled and
along regular routes,

(2) Has a seating capacity of at least
20 adults (not including the driver), and

(3) Is under contract with (or is
receiving more than a nominal subsidy
from) any State or local government (as
defined in section 4221(d)) to furnish
such transportation.

A company that operates qualified local
buses is eligible for the 15 cents a gallon
credit or refund only with respect to fuel
used while such buses are operating as
qualified local buses. For example, a
company that operates its buses along
subsidized and unsubsidized intracity
routes may obtain the 15 cents a gallon
credit or refund only with respect to fuel
used while operating the subsidized
intracity routes. A bus is under contract
with a State or local government only if
the contract imposes a bona fide
obligation on the operator of the bus to
furnish the transportation to which the
contract relates. A subsidy is more than
nominal if the subsidy is reasonably
expected to exceed an amount equal to
3 cents multiplied by the number of
gallons of diesel fuel used while
operating on subsidized routes.

Q-3 What is meant by the term
“intracity passenger land
transportation”?

A-3 The term “intracity passenger
land transportation” means the land
transportation of passengers to and from
points located within the same
metropolitan area. The term includes
transportation along routes that cross
State, city or county boundaries
provided such routes remain within the
metropolitan area.

§ 48.6427-2T Questions and answers
concerning the advance repayment of
increased diesel fuel tax to original
purchasers of diesel-powered automobiles
and light trucks (temporary).

The following questions and answers
concern the credit or refund of the diesel
fuel differential amount to the original
purchaser of a qualified diesel-powered
highway vehicle as provided in section
6427(g).

In General

Q-1 Is a credit or refund of the
increased diesel fuel tax available to
purchasers of diesel-powered vehicles?

A-1 Yes. A credit or refund of the
diesel fuel differential amount may be
claimed for qualified diesel-powered
highway vehicles purchased after
January 1, 1985, and before January 1,
1988. A credit or refund of a fraction of
the diesel fuel differential amount may
be claimed for certain qualified diesel-
powered highway vehicles held on
January 1, 1985. No interest is payable
on the diesel fuel differential amount (or
fraction thereof).

Q-2 Who is eligible to claim the
credit or refund of the diesel fuel
differential amount (or fraction thereof)?

A-2 Any person who is, or is treated
as, an original purchaser of a qualified
diesel-powered highway vehicle may
claim this credit or refund.

Q-3 Who qualifies as an original
purchaser?

A-3 Generally, an original purchaser
is the first person to purchase a
qualified diesel-powered highway
vehicle for use other than resale. In
addition, a person holding a qualified
diesel-powered highway vehicle for a
use other than resale at the end of
January 1, 1985, is treated as an original
purchaser. However, State or local
governments (as defined in section
4221(d)(4)) or nonprofit educational
organizations (as defined in section
4221(d)(5)), do not qualify as original
purchasers or as holders who are
treated as original purchasers.

Q-4 Will the use of a vehicle by a
dealer as a demonstrator be treated as a
use other than resale?

A-4 No. Thus, a dealer may not
claim a credit or refund under this
section for a vehicle used as a
demonstrator vehicle; rather, the first
person to purchase the demonstrator
vehicle for a use other than resale will
qualify as the original purchaser of the
vehicle. .

Q-5 Will the lease or rental of a
vehicle by its owner be treated as a use
other than resale?

A-5 Yes. The lease or rental of a
vehicle is treated as a use other than
resale both in the case of vehicles
purchased after January 1, 1985, and
vehicles held on such date. Thus, for
example, a person who purchases a
qualified diesel-powered highway
vehicle on January 15, 1985, and leases
the vehicle under either a long-term or
short-term lease under which the lessee
is not treated as the owner for Federal
income tax purposes, is eligible to claim
a credit or refund for the diesel fuel
differential amount,

Q-6 If a person purchases a vehicle
subject to a lien and registers the
vehicle in the name of the lienholder,
who is eligible to claim the credit or
refund?

A-6 The purchaser is eligible to
claim the credit or refund even if the
lienholder holds title to the vehicle.

Q-7 What is a qualified diesel-
powered highway vehicle?

A-7 A qualified diesel-powered
highway vehicle is any diesel-powered
highway vehicle (as defined in
§ 48.4041-7(b)) which—

(1) Has at least 4 wheels,
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(2) Has a gross vehicle weight rating
(within the meaning of § 48.4061(a)-
1(f)(3)) of 10,000 pounds or less, and

(3) Is registered for highway use in the
United States under the laws of any
State.

Q-8 What is the diesel fuel
differential amount?

A-8 The diesel fuel differential
amount is $102 in the case of a vehicle
other than a truck or van and $198 in the
case of a truck or van. A van for this
purpose is a vehicle which has no body
sections protruding more than 30 inches
ahead of the leading edge of the
windshield.

Special Rule for Vehicles Held on
January 1, 1985

Q-9 Who is eligible to claim the
credit or refund for vehicles purchased
on or before January 1, 19857

A-9 In the case of a qualified diesel-
powered highway vehicle purchased on
or before January 1, 1985, the person
holding such vehicle at the end of
January 1, 1985, for a use other than
resale is the only person eligible to
claim the credit or refund of the
applicable fraction of the diesel fuel
differential amount. For this purpose, the
owner of the vehicle for Federal income
tax purposes is treated as the holder of
the vehicle. Thus, a lessee of a vehicle
under either a long-term or short-term
lease will not be treated as the holder of
such vehicle at the end of January 1,
1985 (unless the lease is treated as a
sale for Federal income tax purposes).

Q-10 What is the amount of credit or
refund allowable to a person holding a
qualified diesel-powered highway
vehicle on January 1, 19857

A-10 The amount of credit or refund
allowable depends upon the model year
of the qualified diesel-powered highway
vehicle. The table below sets forth the
applicable amounts:

Amount

Model year of qualified diesel-powered Other
highway vehicle than ;mck
truck van

or van
:gg; or 1985 $102 $198
< 85 165
1982, 68 132
1881, 51 99
1980..... 34 66
1979.... 17 3

No credit or refund is allowed in the

case of a 1978 or earlier model year
vehicle,

Q-11
vehicle?

A-11 The model year designated by
the manufacturer for the vehicle is the

Rodel year for purposes of the table in
~10.

What is the model year of a

Reduction in Basis

Q-12 What effect does allowance of
the diesel fuel differential amount (or
fraction thereof) have on the basis of a
qualified diesel-powered highway
vehicle?

A-12 For purposes of subtitle A of
the Internal Revenue Code, the basis of
any qualified diesel-powered highway
vehicle is reduced by the diesel fuel
differential amount (or fraction thereof)
allowable with respect to such vehicle.
For example, if a qualified diesel-
powered highway vehicle is purchased
for business purposes by an original
purchaser on January 2, 1985, the basis
of such vehicle for purposes of
determining depreciation, investment
tax credit, and the amount of again or
loss to be recognized upon a disposition
of the vehicle, is reduced by $102 in the
case of a vehicle other than a truck or
van, and $198 in the case of a truck or
van. Such basis reduction shall be
considered to eccur on the date of
purchase or, in the case of a vehicle held
on January 1, 1985, on such date.

Q-13 Does the credit or refund have
any effect on the income tax deduction
for diesel fuel used for business
purposes?

A-13 No. A taxpayer who has
claimed a credit or refund under this
section may nevertheless claim any
otherwise allowable deduction for diesel
fuel purchased.

Claiming Credit or Refund of the Diesel
Fuel Differential Amount

Q-14 May the diesel fuel differential
amount (or fraction thereof) be claimed
for a qualified diesel-powered highway
vehicle more than once?

A-14 No. The diesel fuel differential
amount (or fraction thereof) may be
claimed only once for a qualified diesel-
powered highway vehicle. The claim is
made by the original purchaser and is
claimed as an income tax credit, unless
the original purchaser is eligible under
section 6427 (j) to file a claim for refund
in lieu of an income tax credit.

Q-15 How does a person claim the
diesel fuel differential amount (or
fraction thereof) as an income tax
credit?

A-15 The amount of credit
determined under A-8 or A-10is
entered on Form 4136 together with any
other credits to be entered on such
Form. The Form 4136 is then attached to
the original purchaser's income tax
return. In the case of a qualified diesel-
powered highway vehicle purchased by
an original purchaser after January 1,
1985, and before January 1, 1988, the
credit is claimed on the income tax
return for the taxable year during which

the vehicle was purchased. In the case
of a person who is treated as an original
purchaser by reason of holding the
vehicle at the end of January 1, 1985, the
credit is claimed on the income tax
return for the taxable year which
includes December 31, 1984, i.e. the tax
return for 1984 in the case of a calendar
year taxpayer.

Q-16 How does an original
purchaser who is eligible to claim the
diesel fuel differential amount as a
refund, do so? >

A-16 The diesel fuel differential
amount may be claimed by the original
purchaser as a refund by filing Form 843
(Claim) with the Internal Revenue
Service.

(Approved by the Office of Management and
Budget under control number 1545-0143)

There is a need for immediate
guidance with respect to the provisions
contained in this Treasury decision. For
this reason, it is found impracticable to
issue it with notice and public procedure
under subsection (b) of section 553 of
Title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section.

This Treasury decision is issued under
the authority confained in sections
4051(d)(2)(B)(ii) (98 Stat. 1009; 26 U.S.C.
4051(d)(2)(B)(ii)), 4483(d) (96 Stat. 2178;
26 U.S.C. 4483(d)), and 7805 (68A Stat.
917; 26 U.S.C. 7805) of the Internal
Revenue Code of 1954.

Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.

Approved: August 17, 1984.
Ronald A. Pearlman,
Acting Assistant Secretarv of the Treasurv.
[FR Doc. 84-23130 Filed 8-30-84: 8:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

Approval of Amendment to the
Virginia Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM]),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval of a program amendment
submitted by Virginia as an amendment
to the State's permanent regulatory
program (hereinafier referred to as the
Virginia program) under the Surface
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Mining Control and Reclamation Act of
1977 (SMCRA). The amendment consists
of changes to the Virginia statute
concerning a reorganization of the
Commonwealth’'s Executive Department
as it relates to Virginia's administration
of SMCRA.

‘After providing epportunity for public
comment and conducting a thorough
review of the program amendment, the
Director has determined that the
amendment meets the requirements of
SMCRA and Federal regulations, and is
approving it. The Federal rules at 30
CFR Part 946 codifying decisions
concerning the Virginia program are
being amended to implement this action.
The State specified in its submission of
the amendment that the effective date
for the statutory change in Virginia is
January 1, 1985. In accordance with the
State's specified effective date, the
Director is approving the amendment
with an effective date for
implementation of the amendment of
January 1, 1985.

EFFECTIVE DATE: January 1, 1985,

FOR FURTHER INFORMATION CONTACT:
Ralph Cox, Field Office Director, Big
Stone Field Office, Office of Surface
Mining, P.O. Box 626, Big Stone Gap,
Virginia 24219; Telephone: (703) 523-
4303.

SUPPLEMENTARY INFORMATION:

I. Background

The Virginia program was
conditionally approved by the Secretary
of the Interior on December 15, 1981 (46
FR 61088-61115), Information pertinent
to the general background, revisions,
modifications, and amendments to the
proposed permanent program
submisssion, as well as the Secretary's
findings, the disposition of comments
and a detailed explanation of the
conditions of approval of the Virginia
program can be found in the December
15, 1981 Federal Register.

IL. Submission of Amendment

By letter dated June 13, 1984, Virginia
submitted Chapter 590 of the 1984 Acts
of Assembly signed April 7, 1984, by the
Governor. The statutory change will
bring together those State programs
which are responsible for the
administration of SMCRA through the
Virginia Surface Mining Control and
Reclamation Act of 1979 and all
programs related to mining, mineral
resources, and energy into new
Department of Mines, Minerals and
Energy. The new department will
contain all the current duties and
responsibilities now vested in the
Department of Conservation and
Economic Development and the Division

of Mined Land Reclamation as the
regulatory authority in Virginia. 4

Those Sections of the Code of Virginia
currently part of Virginia's approved
permanent program which have been
amended are:

Section

1. 451-228 14. 45.1-248
2.451-229 15. 45.1-250
3. 45.1-230 16, 45.1-251
4. 451-231 17. 45:1-252
5. 45.1-234 18, 45.1-253
6. 45.1-236: 19, 45.1-255
7. 45.1-237 201 45.1-256
8. 45.1-239 21. 45.1-260
9. 45.1-241 22, 45.1-261.1
10..451-242 23..45.1-262
11. 45.1-243 24. 451-270.5
12. 45.1-244 25. 45.1-270.7
13. 45:1-247

On July 16, 1984, OSM published a
notice in Federal Register announcing
receipt of the.amendment and inviting
public comment on whether the
proposed amendment satisfied the
criteria for approval of state program
amendments at 30 CFR 732.15 and'732.17
(49 FR 28743). The public comment
period ended August 15, 1984. The
opportunity to request a public-hearing
was provided but none was requested.

11L. Director’s Findings

The Director finds in accordance with
SMCRA and 30 CFR 732.1 and 732.15,
that the program amendment submitted
by Virginia on June 13, 1984, meets the
requirements of SMCRA and 20 CFR
Chapter VII, as discussed below..

The Federal regulations at 30 CFR
732.17(b)(2) stipulate that the State shall
promptly notify the Director, in writing,
of any changes in the authority of the
regulatory authority to implement,
administer or enforce the approval
program. As noted above, Virginia
formally notified OSM or the impending
reorganization of the regulatory
authority by letter of June 13, 1984.

After reviewing the documents, OSM
has determined that the reorganization
of the State executive department which
brings together those State programs
responsible for the administration: of
SMCRA through the Virginia Surface
Mining Control and Reclamation Act of
1979 into a new Department of Mines,
Minerals and Energy, meets the
requirements of SMCRA and the Federal

regulations. The new department will be:

responsible for all programs related to
mining; mineral resources and energy
and will contain all the current duties
now vested in the Department of
Conservation and Economic
Development as the regulatory authority
authorized to implement, administer and
enforce the approval regulatory program
under SMCRA.

Further, the Division of Mined Land
Reclamation (DMLR), which: currently
administers the program under the
Department of Conservation and
Economic Development will continue to
administer the program under the
Department of Mines, Minerals and
Energy and the State has indicated that
all current DMLR regulations will
remain in force. The State has also
assured that the current staffing and
funding levels of the approved program
will remain intact.

Therefore, the Director finds that the
newly designated regulatory authority
has the capability to implement,
administer, and enforce the approved
program provisions consistent with 30
CFR 732.15(b).

IV. Public Comment

No comments were received by OSM
in:response to this State program
amendment submitted by Virginia.

V. Procedural Requirements

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive. Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from sections 3, 4, 7, and 8 of
Executive Order 12291 or actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et segq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be:met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 946

Coal mining, Intergovernmental
relations, Surface mining, Undarground
mining.
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Dated: August 27, 1984.

John D. Ward,

Deputy Director, Office of Surface Mining.
Authority: Pub. L. 95-87, Surface Mining

Control and Reclamation Act of 1977 (30
U.S.C. 1201 et seq.).

PART 946—VIRGINIA

1. 30 CFR Part 946.10 is revised to read
as follows:

§946.10 State regulatory program

approval.

The Virginia State Program, as
submitted on March 3, 1980, as amended
and clarified on June 16, 1980, as
resubmitted on August 13, 1981, and
clarified in a meeting with OSM on
September 21 and 22, 1981, and in a
letter to the Director of the Office of
Surface Mining on October 15, 1981, was
conditionally approved, effective
December 15, 1981. Beginning on that
date, the Department of Conservation
and Economic Development, Division of
Mined Land Reclamation, was deemed
the regulatory authority in Virginia for
all surface coal mining and reclamation
operations and all exploration
operations on non-Federal and non-
Indian lands. By a statutory revision
found in Chapter 590 of the 1984 Acts of
Assembly signed by the Governor of
Virginia on April 7, 1984, the authorities
and responsibilities for administering
the Virginia State Program are
incorporated into the newly established
Department of Mines, Minerals and
Energy. Effective January 1, 1985, the
Department of Mines, Minerals and
Energy will be the regulatory authority
and contain all the current duties and
responsibilities now vested in the
Department of Conservation and
Economic Development. Copies of the
approved program, as amended are
available for review at:

Virginia Division of Mined Land
Reclamation, 622 Powell Avenue, Big
Stone Gap, Virginia 24219.

Office of Surface Mining Reclamation
and Enforcement, Flannagan and
Carroll Streets, Lebanon, Virginia
24266

Office of Surface Mining Reclamation
and Enforcement, Room 5124, 100 L
Street, NW, Washington, D.C. 20240.

2.30 CFR 946.15 is amended by adding
a new paragraph (n) as follows:

§946.15 Approval of regulatory program
amendments.

= * * . *

(n) The following amendment is
approved effective January 1, 1985:
Chapter 590 of the 1984 Acts of
Assembly to revise various sections of

Title 45 of the Code of Virginia,
submitted June 13, 1984.

|FR Doc. 84-23205 Filed 8-30-84: 8:45 am|
BILLING CODE 4310-05-M

National Park Service
36 CFR Part7

Black Canyon of the Gunnison
National Monument, CO; Snowmobkile
Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

sUMMARY: This final rule designates
locations in the park where
snowmobiles may be used by the park
visitor for recreational purposes. This
rulemaking has been designed to
provide for recreational use and
enjoyment of park resources as well as
to provide for the preservation of the
park in a manner that is consistent with
the general snowmobile policy of the
National Park Service and the off-road
vehicle policy of the Department of the
Interior.

EFFECTIVE DATE: October 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Joseph Kastellic, Superintendent, Black
Canyon of the Gunnison National
Monument, P.O, Box 1648, Montrose,
Colorado 81402, Telephone: 303-240-
6522.

SUPPLEMENTARY INFORMATION:
Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands) issued
in 1972, directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas must meet
criteria which minimize resource
damage, harassement of wildlife,
disruption of wildlife habitat, and, in the
case of national parks, not adversely
affect scenic, natural and aesthetic
values.

In response to Executive Order 11644,
the Secretary of Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated
regulations on April 1, 1974, currently
codified as Title 36, Code of Federal
Regulations (CFR), § 2.18, that closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR regulations, the National
Park Service developed a Servicewide
policy revision which was published in
the Federal Register on August 13, 1979
(44 FR 47412). This policy provides for
the use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. Snowmobiling must
be consistent with a park’s natural,
cultural, scenic and aesthetic values;
safety considerations; park managment
objectives and protection of wildlife and
other park resources. The policy further
provides that, where permitted,
snowmobiles shall be confined to
properly designated routes and water
surfaces which are used by motorized
vehicles or motorboats during other
seasons. Routes and water surfaces to
be designated for snowmobile use shall
be promulgated as special regulations in
the Code of Federal Regulations.

On November 26, 1974, the National
Park Service (NPS) published a notice in
the Federal Register (39 FR 41282)
establishing areas in the Black Canyon
of the Gunnison National Monument
that were open to snowmobile use. That
notice complied with the requirements
of Executive Order 11644.

Public Participation

In the fall of 1974 an environmental
assessment was prepared on
alternatives for snowmobile use in the
Black Canyon of the Gunnison National
Monument. Public response to the
proposed snowmobile routes was
invited by press release from the
Stuiperintendent. The response period
was from November 26, 1974 to
December 26, 1974. No negative
responses were received. No public
meetings were held to discuss the
proposal. $

In compliance with the revised
National Park Service snowmaobile
policy published in the Federal Register
(44 FR 47412) on August 13, 1979, the
Black Canyon of the Gunnison National
Monument published its proposed
snowmobile regulations in the Federal
Register July 15, 1983 (48 FR 32365).
During the 30 day period allowed for
public comment, no responses were
received. The regulations adopted today
are the sameas those proposed on July
15, 1983.

Drafting Information

The following individual participated
in the writing of these regulations:
Joseph Kastellic, Superintendent, Black
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Canyon of the Gunnison National
Monument.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 ef seq.

Compliance With Other Laws

Pursuant to the National
Environmental Policy Act (42 U.S.C.
4332 et seq.), the Service has prepared
an environmental assessment on this
final rule which is available at the
address noted previously.

The Department of the Interior has
determined that this document is not
major rule within the meaning of
Executive Order 12291 and certifies that
this document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq,), nor
does this rulemaking require the
preparation of a regulatory analysis,
This conclusion is based on the finding
that no substantial costs, if any, should
result for any small entity. There may be
a limited positive result for local repair
shops, filling stations, parts stores, and
retail snowmabile outlets.

List of Subjects in 36 CFR Part 7
National Parks.

Authority

The Service authority for
promulgating this regulation is 16 U.S.C.
1 and 3.

In consideration of the foregoing; 36
CFR Chapter I is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. Add a new § 7.53 as follows:

§7.53 Black Canyon of the Gunnison
National Monument.

(a) Snowmobiles (1) During periods
when snow depth prevents regular
vehicular travel to the North Rim of the
Meonument, as determined by the
superintendent, snowmabiling will be
permitted on the graded, graveled North
Rim Drive and parking areas from the
north monument boundary to North Rim
Campground and also to the
Turnaround.

(2) On roads designated for
snowmobile use, only that portion of the
road or parking area intended for other
motor vehicle use may be used by
snowmobiles. Such roadway is
available for snowmobile use only when
there is sufficient snow cover and when
these roads and parking areas are
closed to all other motor vehicle use by

the public. These routes will be marked
by signs, snow poles; or other
appropriate means. Snowmobile use
outside designated routes is prohibited.
(b) [Reserved]
Dated: July 24, 1984. -
G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and
Parks. g
[FR Doc. 84-23164 Filed 8-30-84: 845 am)
BILLING CODE 4310-70-M

36 CFR Part 7

Theodore Rooseveit National Park, ND

AGENCY: National Park Service, Interior”
ACTION: Final rule.

SUMMARY: On July 15, 1983, the National
Park Service published in the Federal
Register (48 FR 32366), a proposed rule
to designate locations within Theodore
Roosevelt National Park where
snowmobiles may be used for
recreational purposes during the winter
season. This proposal was made
available for public review and
comment for 30 days. This final
regulation provides for the preservation
and recreational enjoyment of the park
consistent with Executive Order 11644,
National Park Service snowmobile
policy and Department of the Interior
off-road vehicle policy.

EFFECTIVE DATE: October 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Harvey D. Wickware, Superintendent,
Theodore Roosevelt National Park,

Medora, North Dakota 58645, Telephone:

(701) 623-4466.
SUPPLEMENTARY INFORMATION:

Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands) issued
in 1972 directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas must meet
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat and not
adversely affect scenic, natural or
aesthetic values.

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated
regulations on April 1, 1974, currently
codified at Title 36, Code of Federal
Regulations (CFR), § 2.18, that closed all
National Park System areas to

snowmobiling use except those
specifically designated as open by
Federal Register notice or special
regulation, :

In order to comply with the
requirements of Executive Order 11644
and 36 CFR regulations, the National
Park Service developed a Servicewide
policy revision which was published in
the Federal Register on August 13, 1979
(44 FR 47412). This policy provides for
the use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. Snowmobiling must
be consistent with the park’s natural,
cultural, scenic and aesthetic values;
safety considerations; park management
objectives and protection of wildlife and
other park resources.

The policy further provides that,
where permitted, snowmaobiles shall be
confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the Code of
Federal Regulations. This regulation is
necessary to comply with Servicewide
policy.

A notice was published in the Federal
Register March 13, 1975 (40 FR 11768);
designating the Little Missouri River
channel within Theodore Roosevelt
National Park as the authorized
snowmobile trail. The route has since
received sporadic winter use dependent
upon snow and ice conditions. The
routes designated by this final
rulemaking are the same as those routes
identified and adopted in 1975,

Public Participation

In 1975 an environmental assessment
was prepared on alternatives for
snowmobile use in Theodore Roosevelt
National Park. Public response to the
proposed snowmobile routes was
invited by press release from the
Superintendent. Only two citizens
voiced opposition to allowing
snowmobile use on the Little Missouri
River.

The proposed snowmobile regulations
for Theodore Roosevelt National Park
were published July 15, 1983, in the
Federal Register (48 FR 32366). No
comments were received during the 30
day public comment period. The final
regulations are the same as those
proposed in 48 FR 32366.
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Drafting Information

The following persons participated in
the writing of these regulations: Harvey
D. Wickware, Superintendent and
Robert D. Powell, Chief Ranger,
Theodore Roosevelt National Park.

Paperwork Reduction Act

This rule does not contain information
collection requirements that require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 ef seq.

Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
“major rule” within the meaning of
Executive Order 12291, and certifies that
this document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 ef seq.).

This conclusion is based on the
finding that the majority of use will be
for access to snowmobiling areas on
adjacent lands. There may be a limited
positive result for local repair shops,
filling stations, parts stores and retail
snowmobile outlets.

Pursuant to the National .
Environmental Policy Act (42 U.S.C.
4332 et seq.), the National Park Service
has prepared an environmental
assessment and a finding of no
significant impact for this regulation.
Copies are available at the address
listed at the beginning of this
rulemaking.

List of Subjects; 36 CFR Part 7
National Parks
Authority |

Section 3 of the Act of August 25, 1916
(16 U.S.C. 3). In consideration of the
foregoing, 36 CFR Chapter I is amended
as follows:

PART 7—[AMENDED]
1. Add a new § 7.54 as follows:

§7.54 Theodore Roosevelt National Park

(a) Snowmobiles. (1) Designated
routes open to snowmobile use are the
portions of the Little Missouri River
which contain the main river channel as
it passes through both units of Theodore
Roosevelt National Park. Ingress and
egress to and from the designated route
must be made from outside the
boundaries of the park. There are no
designated access points to the route
within the park.

(2) The superintendent shall
determine the opening and closing dates
for the use of designated snowmobile
routes each year, taking into
consideration snow, weather and river

conditions, He shall notify the public by
posting of appropriate signs at the main
entrance to both units of the park. The
superintendent may, by the posting of
appropriate signs, require persons to
register or gbtain a permit before
operating any snowmobiles within the
park. The operation of snowmobiles
shall be in accordance with State laws
in addition to the National Park Service
regulations,

{b) [Reserved]

Dated: July 10, 1984.
G. Ray Armnett,
Assistant Secretary for Fish and Wildlife and
Parks.
{FR Doc. 84-23163 Filed 8-30-84: 8:45 am|
BILLING CODE 4310-70-M

36 CFR Part7

Curecanti National Recreation Area,
CO; Snowmobile Regulations

AGENCY: National Park Service, Interior.
ACTION: Final Rule.

summARY: This final regulation
designates those areas within Curecanti
National Recreation Area where
snowmobiles may be used for
recreational purposes. This regulation
provides for the preservation and
enjoyment of the Recreation Area in a
way that is consistent with both the
snowmobile policy of the National Park
Service and the off-road vehicle policy
of the Department of the Interior.
EFFECTIVE DATE: October 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Glen Alexander, Superintendent,
Curecanti National Recreation Area,

P.O. Box 1040, Gunnison, Colorado
81230. Telephone: (303) 641-2337.

SUPPLEMENTARY INFORMATION:

Background
Executive Order 11644 (Use of Off-

"Road Vehicles on Public Lands) issued

in 1972, directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas must meet
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat, and, in the
case of national parks, not adversely
affect scenic, natural and aesthetic
values.

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The

National Park Service, as required by
the above directive, promulgated
regulations on April 1, 1974, currently
codified at Title 36, Code of Federal
Regulations (CFR), § 2.18, that closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR regulations, the National
Park Service developed a Servicewide
policy revision which was published in
the Federal Register on August 13, 1979
(44 FR 47412). This policy provides for
the use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. Snowmobiling must
be consistent with the park’s natural,
cultural, scenic and aesthetic values;
safety considerations; park management
objectives; and protection of wildlife
and other park resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for snowobile

. use shall be promulgated as special

regulations in the Code of Federal
Regulations.

This final regulation is necessary to
comply with Servicewide policy. Its
promulgation also responds to public
interest in additional recreational
opportunities at Curecanti National
Recreation Area. Snowmobile use areas
will comprise the frozen water surface of
and designated access roads to Blue
Mesa Lake within the recreation area,
which are normally used by motorboats
and motorized vehicles during the open
water seasons.

Public Participation

In the winter of 1981 an environmental
assessment was prepared on
alternatives for snowmobile use in
Curecanti National Recreation Area.
Public response to the proposed
snowmobile routes was invited by a
press release from the Superintendent.
The response period was from January
27, 1981, to February 27, 1981. No
negative responses were received. No
public meetings were held to discuss the
proposal.

In compliance with the revised
National Park Service snowmobile
policy published in the Federal Register
{44 FR 47412) on August 13, 1979,




34480

Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Rules and Regulations

Curecanti National Recreation Area
published its proposed snowmobile
regulations in the Federal Register
November 18, 1983 (44 FR 52484). During
the 30-day public comment period, two
responses were received. The U.S. Fish
and Wildlife Service requested a
determination of effect of this regulation
on any endangered species, in this case,
the bald eagle. The National Park
Service has determined that there will
be no significant impact on the
wintering bald eagle. A second response
was received from the snowmobile
industry, which encouraged adoption of
the proposed rule.

The regulations adopted today are the
same as those proposed November 18,
1983.

Drafting Information

The following individuals participated
in the writing of the regulations: James
C. Riggs, Arnold B. Simmons, and Roger
Andrascik, all of Curecanti National
Recreation Area.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.

Compliance With Other Law

Pursuant to the National
Environmental Policy Act (42 U.S.C.
4332 et seq.), the Service has prepared
an environmental assessment and a
finding of no significant impact for this
final regulation which is available at the
address noted previously.

The Department of the Interior has
determined that this document is not a
major rule within the meaning of
Executive Order 12291, and certifies that
this document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), nor
does this rulemaking require the
preparation of a regulatory analysis.
This conclusion is based on the finding
that no substantial costs, if any, should
result for any small entity. There may be
a limited positive result for local repair
shops, filling stations, parts stores, and
retail snowmobile outlets.

List of Subjects in 36 CFR Part 7

National parks.

Authority: The Service's authority for
promulgating this regulation is 16 U.S.C.1
and 3.

In consideration of the foregoing, 36
CFR Chapter 1 is amended as follows:
§ 7.51 is amended by adding a new
paragraph (c) as follows:

§ 7.51 Curecanti National Recreation Area

- - - * *

(c) Snowmobiles. Snowmobiles are
permitted to operate within the
boundaries of Curecanti National
Recreation Area provided:

(1) That the operators and machines
conform to the laws and regulations
governing the use of snowmobiles as
stated in this chapter and those
applicable to snowmobile use
promulgated by the State of Colorado
where they prove to be more stringent or
restrictive than those of the Department
of the Interior.

(2) That their use is confined to the
frozen surface of Blue Mesa Lake, and
designated access roads. A map of areas
and routes open to snowmobile use will
be available in the office of the
superintendent,

(3) That for the purposes of this
section, snowmobile gross weight will
be limited to a maximum of 1200 Ibs.
(machine and cargo) unless prior
permission is granted by the
superintendent.

Dated: August 8, 1984.
G. Ray Amett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 84-23182 Filed 8-30-84: 8:45 am)
BILLING CODE 4310-70-M

36 CFRPart7

Dinosaur National Monument, CO and
UT; Snowmobile Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: On April 28, 1983, the
National Park Service published:in the
Federal Register (48 FR 19185), a
proposed rule to designate those areas
within Dinosaur National Monument
where snowmobilies may be used for
recreational purposes. This proposal
was made available for public review
and comment for a period of thirty (30)
days. This final regulation provides for
the preservation and recreational
enjoyment of the park consistent with
the National Park Service snowmobile
policy and the off-road vehicle policy of
the Department of the Interior.

EFFECTIVE DATE: October 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Joe L. Kennedy, Superintendent,
Dinosaur National Monument, P.O, Box
210, Dinosaur, Colorado 81610.
Telephone: (303) 374-2216.

SUPPLEMENTARY INFORMATION:

Background

Executive Order 11644 (Use of Off-
Road Vehicles on the Public Lands)
issued in 1972, directed Federal land
managing agencies to develop unified
regulations and to designate areas of
use for off-road vehicles. Such areas
must meet criteria which minimize
resource damage, harrassment of
wildlife, disruption of wildlife habitat,
and, in the case of national parks, not
adversely affect scenic, natural and
aesthetic values.

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and 1o provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated
regulations on April 1, 1974, currently
codified at Title 36, Code of Federal
Regulations (CFR), § 2.18, that closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation,

In order to comply with the
requirements of Executive Order 11644
and 36 CFR regulations, the National
Park Service developed a Servicewide
policy revision which was published in
the Federal Register on August 13, 1979,
(44 FR 47412). This policy provides for
the use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. Snowmobiling must
be consistent with a park’s natural,
cultural, scenic and aesthetic values;
safety considerations; park management
objectives and protection of wildlife and
other park resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the Code of
Federal Regulations.

This final regulation is necessary to
comply with Servicewide policy.
Snowmobiling has previously been
permitted on approach roads to
Dinosaur National Monument, but not
within the Monument proper. However,
pursuant to the Act of September 8, 1960
(74 Stat. 857,861), these roads constitute
a part of the Monument, and are subject
to the regulations of the National Park
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Service. The National Park Service
administers approximately 40 miles of
such approach roads within a 200 foot
right-of-way.

Two sections of these roads, totaling
abbut 22 miles, are not plowed in the
winter and will be designated as
snowmobile routes. These proposed
routes would be used by snowmabilers
primarily for access to lands
administered by the Bureau of Land
Management.

Public Participation

It is the policy of the National Park
Service, whenever practicable, to afford
the public an epportunity to participate
in the rulemaking process. In the
summer of 1982, an environmental
assessment was prepared on
alternatives for snowmobile use at
Dinosaur National Monument. Public
reponse 1o the propesed snowmobile
routes was invited in the Federal
Register from April 28, 1983, through
May 31. 1983. No comments were
received during the ensuing thirty (30)
day public review period. Consequently,
the final rule published here is the same
as that proposed on April 28, 1983.

Drafting Information

The following individuals participated
in the writing of these regulations: Joe L,
Kennedy, Superintendent and John E.
Welch, Chief Ranger. Dinosaur National
Monument.

Paperwork Reduction Act

This regulation does not contain
information collection requirements that
require approval by the Office of
Management and Budget under 44 U.S.C.
3501 et seq.

Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
“major rule" within the meaning of
Executive Order 12291, and certifies that
this document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). This
conclusion is based on the finding that
the majority of use will be for access to
snowmobiling areas on adjacent lands.
No substantial costs, if any, should
result for any small entity. There may be
a limited positive result for local repair
shops, gas stations, parts stores and
retail snowmaobile outlets.

Pursuant to the National
Environmental Policy Act (42 U.S.C.

4332 et seq.), the National Park Service
has prepared an environmental analysis
for this regulation, which is available at
the address listed at the beginning of
this rulemaking.

List of Subjects in 36 CFR Part 7
National parks. 4

Authority: Section 3 of the Act of August
25,1916 (18 U.S.C. 3).

In consideration of the foregoing,
amend 36 CFR Chapter I as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. In § 7.63 add a new paragraph (c) as
follows:

§ 7.63 Dinosaur National Monument

(c) Snowmobiles: (1) Designated
routes which will be open to
smowmobile use are approximately 20
miles of the Harpers Corner Road in
Colorado and approximately 2 miles of
the Cub Creek Road in Utah. The
Harpers Corner Road section extends
from the Plug Hat Overlook to the Echo
Park Road Turnoff. The Cub Creek Road
section extends from the Chew Ranch
Road, 1 mile north of the Green River
Bridge, to the point where the Cub Creek
Road leaves the southern boundary of
the monument.

(2) On roads designated for
snowmobile use, only that portion of the
road or parking area intended for other
motor vehicle use may be used by
snowmobiles. Such roadway is
available for snowmobile use only when
there is sufficient snow cover and when
these roads are closed to all other motor
vehicle use by the public.

(3) Smowmobile use outside
designated routes is prohibited.The
superintendent shall determine the
opening and closing dates for use of the ,
designated snowmaobile routes each
year.

Dated: July 10, 1984.

G. Ray Arnett,

Assistant Secretary for Fish and Wildlife and
Parks.

|FR Doc. 84-23160 Filed 8-30-84; 8:45 am *

BILLING CODE 4310-70-M

36 CFR Part 7

Zion National Park, UT; Snowmobile
Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: On July 15, 1983, the National
Park Service published in the Federal
Register (48 FR 32367), a proposed rule
to designate those areas in Zion
National Park where snowmobiles may
be used for recreational purposes. This
final regulation provides for the
preservation and enjoyment of the park

in a way consistent with both the
snowmobile policy of the National Park
Service and the off-road vehicle policy
of the Department of the Interior.

EFFECTIVE DATE: October 1, 1984

FOR FURTHER INFORMATION CONTACT:
Superintendent, Zion National Park,
Springdale, Utah 84767, Telephone: (801)
772-3256.

SUPPLEMENTARY INFORMATION:
Background

Executive Order 11644 (Use of Off-
Road Vehicles on the Public Lands)
issued in 1972, directed Federal land
managing agencies to develop unified
regulations and to designate areas of
use for off-road vehicles. Such areas
must meet criteria which minimize
resource damage, harrassment of
wildlife, disruption of wildlife habitat,
and, in the case of national parks, not
adversely affect scenic, natural and
aesthetic values.

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated
regulations on April 1, 1974, currently
codified at Title 36, Code of Federal
Regulations (CFR) § 2.18, that closed
all National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR regulations, the National
Park Service developed a Servicewide
policy revision which was published in
the Federal Register on August 13, 1979
(44 FR 47412). This policy provides for
the use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
park in the winter. Snowmobiling must
be consistent with a park's natural,
cultural, scenic and aesthetic values:
safety considerations; park management
objectives and protection of wildlife and
other park resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgsted as
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special regulations in the Code of
Federal Regulations.

The regulation is necessary to comply
with Servicewide policy. Recreational
use of the designated snowmobile routes
will be encouraged. However, it is
expected that most of the use will be by
private individuals traveling through
Zion National Park to their property
north of the park boundary. Snowmobile
routes will comprise 11.75 miles on the
Kolob Terrace Road and in the area of
the Lava Point Fire Lookout.
Specifically, five segments of road are
proposed for designation as follows:

(1) The 3.5-mile paved portion of the
Kolob Terrace Road from the park
boundary in the west one-half of section
33, Township 40 South, Range 11 West,
Salt Lake Base and Meridian, north to
where this road leaves the park in the
northwest corner of sec. 16, T.40 S., R 11
W., SLBM; (2) An approximately 5-mile
paved portion of the Kolob Terrace
Road from the park boundary, north of
Spendlove Knoll, in sec. 5, T. 40 S., R. 11
W,, SLBM; (3) An approximately 1-mile
portion of unplowed, graded road from
the park boundary in the southeast
carner of sec. 13, T. 39S, R. 11 W,,
SLBM, south to Lava Point Fire Lookout
in the northwest quarter of sec. 31, T. 39
S., R. 10 W,, SLBM; (4) An
approximately 2-mile portion of
unplowed, graded dirt road from the
Lava Point Ranger Station, southeast to
the West Rim Trailhead and then to a
point where the road divides and leaves
the park in the southeast corner of sec.
30, and the northeast corner of sec. 31, T.
39S, R. 10 W,, SLBM; and (5) An
approximately Y4-mile portion of the
unplowed, graded dirt road from the
Lava Point Ranger Station, north to the
park boundary where the road leaves
the park, all in the southeast corner of
sec. 13, T. 39 S,, R. 11 W., SLBM.

Public Participation

An environmental assessment was
prepared on alternatives for snowmobile
use at Zion National Park. Public
response was invited by press release
from the superintendent. The regulation
is established to comply with Executive
Order 11644 and to provide for public
access to private lands north of the
park.

The proposed snowmobile regulations
for Zion National Park were published
in the Federal Register (48 FR 32367) on
July 15, 1983. During the thirty (30) day
public comment period, one comment
was received opposing the
establishment of any snowmobile route.
As the intent of Executive Order 11644 is
to allow snowmobile use where
reasonable, this objection was
considered and rejected. The rule

published here is the same as that
proposed on July 15, 1983.

Drafting Information

The following persons participated in
the writing of this regulation: M.S.
Nicholson, and L.L. Hays, Zion National
Park.

Paperwork Reduction Act

This regulation does not contain -
information collection requirements
which require approval by the Office of
Management and Budget under 44 U,S.C.
3501 et seq.

Compliance With Other Laws

The Department of the Interior has
determined that this document is not a
“major rule" within the meaning of
Executive Order 12291. In accordance
with the Regulatory Flexibility Act (5
U.S.C. 601, et seq.), the Service has
determined that the regulations
contained in this rulemaking will not
have a significant economic effect on a
substantial number of small entities, nor
does it require the preparation of a
regulatory analysis. This conclusion is
based on the finding that the majority of
use will be for access to adjacent lands.
No substantial costs, if any, should
result for any small entity. There may be
a limited positive result for local repair
shops, filling stations, parts stores and
retail snowmobile outlets.

Pursuant to the National
Environmental Pelicy Act (42 U.S.C.
4332, et seq.), the Service has prepared
an environmental assessment and a
finding of no significant impact of the
rule. Copies are available at the address
listed at the beginning of this
rulemaking.

List of Subjects in 36 CFR Part 7

National parks.

Authority: Section 3 of the Act of August
25,1916 (16 U.S.C. 3).

In consideration of the foregoing,
amend 36 CFR Chapter I as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. In § 7.10 add a new paragraph (e) as
follows:

§ 7.10 Zion National Park

* * - * *

(e) Snowmobiles. After consideration
of snow and weather conditions, the
superintendent may permit the use of
snowmobiles on designated routes
within the park. Snowmobile use is
restricted to the established roadway.
All off-road use is prohibited. The

designated routes are defined as
follows:

(1) All of the paved portion of the
Kolob Terrace Road from the park
boundary in the west one-half of Sec. 33,
T. 40 S., R. 11 W,, Salt Lake Base and
Meridian, north to where this road
leaves the park in the northwest corner
of Sec. 16, T. 40 S., R. 11 W., SLBM. This
paved portion of the Kolob Terrace
Road is approximately three and one-
half miles in length.

(2) All of the unplowed, paved
portions of the Kolob Terrace Road from
the park boundary, north of Spendlove
Knoll, in Sec. 5, T. 40 S., R. 11 W., SLBM,
north to where this road leaves the park
in the southwest corner of Sec. 23, T. 39
S..R.11 W,, SLBM, a distance of
approximately five miles.

(3) The unplowed, graded dirt road
from the park boundary in the southeast
corner of Sec. 13, T.39S..R. 11 W,,
SLBM, south to Lava Point Fire Lookout
in the northwest quarter of Sec. 31, T. 39
S..R.10 W,, SLBM, a distance of
approximately one mile.

(4) The unplowed, graded dirt road
from the Lava Point Ranger Station,
southeast to the West Rim Trailhead
and then to a point where this road
divides and leaves the park, in the
southeast corner of Sec. 30, and the
northeast corner of Sec. 31, T. 39 S., R.
10 W., SLBM, a distance of
approximately two miles.

(5) The unplowed, graded dirt road
from the Lava Point Ranger Station,
north to the park boundary where this
road leaves the park, all in the southeast
corner of Sec. 13, T. 39S, R. 11 W,,
SLBM, a distance of approximately one-
fourth mile.

Dated: July 10, 1984.
G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 84-23165 Filed 8-30-84: 8:45 am|
BILLING CODE 4310-70-M

VETERANS ADMINISTRATION
38 CFR Part 1

Disinterments From National
Cemeteries

AGENCY: Veterans Administration.
ACTION: Final regulation amendment.

SUMMARY: The Veterans Administration
is changing its regulation on
disinterment from national cemeteries.
The regulation currently states that
disinterment of the remains of the
dependent of a veteran which were
interred in a national cemetery, based
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on an agreement by the veteran to be
buried in the same or adjoining grave,
may be authorized by the Chief
Memorial Affairs Director. It has been
determined that eligibility for burial of a
dependent in a national cemetery is not
contingent on the interment of the
veteran in the same or any other
national cemetery. Therefore, the
paragraph providing procedures for this
requirement is being removed.

EFFECTIVE DATE: This regulation is
effective August 16, 1984.

FOR FURTHER INFORMATION CONTACT:
Sonja McCombs, Management Analyst,
Department of Memorial Affairs,
Veterans Administration, 810 Vermont
Avenue, NW, Washington, DC 20420,
(202) 389-2987.

SUPPLEMENTARY INFORMATION: On
March 29, 1984, a proposed amendment
to 38 CFR 1.621 was printed on Page
12283 of the Federal Register. A 30-day
comment period was provided. No
comments were received; therefore, the
regulation amendment is hereby
adopted as final.

The Administrator has determined
that this regulation is nonmajor in
accordance with Executive Order 12291,
Federal Regulation. The Administrator
hereby certifies that this amendment
will not, when promulgated, have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), this
amendment is therefore exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604. The reason for this certification
is that these regulations apply almost
exclusively to individual veterans and
their survivors. They will have no
significant impact on small entities (i.e.,
small business, small private and
nonprofit organizations, and small
governmental jurisdictions).

There is no Catalog of Federal
Domestic Assistance number involved.

List of Subjects in 38 CFR Part 1

Cemeteries, Claims, Government
property, Veteran.
By direction of the Administrator.
Approved: August 16, 1984,
Everett Alvarez, Jr.,
Deputy Administrator.

PART 1—[AMENDED]

§1.621 [Amended]

38 CFR Part 1, GENERAL, is amended
by removing paragraph (d) to § 1.621.

(38 U.S.C. 210(c))

{FR Doc. 84-23186 Filed 8-30-84; 845 am]
BILLING CODE 8320-01-M

38 CFR Part 8

National Service Life Insurance

AGENCY: Veterans Administration.
ACTION: Final regulation amendments.

SUMMARY: The Veterans Administration
is amending regulations to reflect that
premiums for National Service Life
Insurance (NSLI) “V" term policyholders
will be capped at the renewal age 70
premium rate. Most commercial
companies limit either the number of
term renewals or fix an age at which
renewal is no longer available, NSLI “V"
term policies, however, can be renewed
an indefinite number of times. With
each five year term renewal, the
premiums increase to reflect the
mortality experience associated with the
higher ages. By capping the premium
cost at the renewal age 70 rate, this
proposal will provide financial relief for
elderly policyholders.

EFFECTIVE DATE: September 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert W. Carey, Assistant Director
for Insurance, VA Regional Office and
Insurance Center, P.O. Box 8079,
Philadelphia, PA 19101, (215) 951-5360.
SUPPLEMENTARY INFORMATION: On
pages 29972 and 29973 of the Federal
Register of July 25, 1984, there was
published a notice of proposed
regulatory developments to reflect that
premiums for National Service Life
Insurance (NSLI) “V" term policyholders
will be capped at the renewal age 70
premium rate. Interested persons were
given 30 days within which to submit
written comments, suggestions, or
objections regarding the proposed
regulation.

A written objection to the proposed
regulations was filed on August 23, 1984,
which questioned whether there would
be sufficient funds available to ensure
the future financial solvency of the term
capping proposal. In that regard, the VA
Actuarial Staff has thoroughly reviewed
the financial implications of the term
capping proposal, which is funded
exclusively by surplus funds derived
from term policies, and has concluded
that sufficient funds will be available to
meet the financial needs of the proposal.

Moreover, an eminent actuary, who is
an officer in the Society of Actuaries,
has formally reviewed all financial
aspects of the term capping proposal
and has concluded that the proposal is
financially sound.

The Commentator was also concerned
that the reduction or elimination of
dividends, which will occur under the
term capping proposal, will have a
negative impact on term policyholders
who have their premiums waived due to
total disability. He states that since
totally disabled policyholders already
pay no premiums, the only effect on this
group will be a reduction or elimination
of the opportunity to purchase paid-up
additional insurance with policy
dividends. In fact, the term capping
proposal has no effect on the
policyholders' rights as provided under
their contracts of insurance. Therefore,
any term policyholder, including those
who would have their preimums capped
under the proposed regulation, having a
total disability waiver of premiums may
exercise his or her contractual right to
convert to a permanent plan policy. In
this manner, these policyholders would
continue to receive dividends which
may be applied to purchase paid-up
additional insurance.

Having considered the objection, we
conclude that the proposed regulations
should be published as final.

The Administrator hereby certifies
that this rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Pursuant ot 5 U.S.C. 605(b), this rule is,
therefore, exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604,
The reason for this certification is that
this rule will affect only certain NSLI
insureds. It will, therefore, have no
significant direct impact on small
entities in terms of compliance costs,
paperwork requirements or effects on
competition.

The agency has also determined these
regulations are non-major in accordance
with Executive Order 12291, Federal
Register. These regulations will not have
a large effect on the economy, will not
cause an increase of costs or prices, and
will not otherwise have any significant
adverse economic effects.

(Catalog of Federal Domestic Assistance
Number is 64.103)

List of Subjects in 38 CFR Part 8

Life insurance, Veterans.

Approved: August 28, 1984,
Harry N. Walters,
Administrator.

PART 8—[AMENDED]

38 CFR Part 8, National Service Life
Insurance, is amended as follows:
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1. In § 8.3, paragraph (a) is revised to
read as follows:

§8.3 Premium rates.

{a) The premium rates for
participating insurance, other than
policies of such insurance issued on the
modified life or ordinary life plans under
38 U.S.C. 704 (b), (d), or (3), respectively,
are based on the American Experience
Table of Mortality and interest at the
rate of 3 percent per annum: Provided,
that on or after September 1, 1984,
National Service Life Insurance "“V"
five-year level premium term rates shall
not exceed the renewal age 70 term
premium rate, The premium rates for
participating insurance issued on the
modified life or ordinary life plans under
38 U.S.C. 704 (b), (d), or (e), respectively,
are based on the 1958 Commissioners
Standard Ordinary Basic Mortality
Table and interest at the rate of 3
percent per annum. (38 U.S.C. 702 and
708)

2. In § 8.85, paragraph (a) is revised to
read as follows:

§8.85 Renewal of National Service Life
Insurance on the 5-year level premium term
plan and limited convertible 5-year level
premium term plan.

(a) Effective July 23, 1953, except as
provided in paragraph (c) of this section,
all or any part of National Service Life
Insurance on the 5-year level premium
term plan or limited convertible 5-year
premium term plan, in any multiple of
$500 and not less than $1,000, which is
not lapsed at the expiration of any 5-
year term period, shall be automatically
renewed without application or medical
examination for a successive §-year
period at the applicable level premium
term rate for the then attained age of the
insured: Provided, that on or after
September 1, 1984, National Service Life
Insurance “V" 5-year level premium
term rates shall not exceed the renewal
age 70 term premium rate: Provided
further, that in any case in which the
insured is shown by satisfactory
evidence to be totally disabled at the
expiration of the term period of his or
her insurance under conditions which
would entitle him or her to continued
insurance protection but for such
expiration, such insurance, if subject to
renewal under this paragraph shall be
automatically renewed for an additional
period of 5 years at the applicable
premium rate. The renewal of insurance
for any successive 5-year period will
become effective as of the day following
the expiration of the preceding term
period, and the premium for such
renewal will be at the applicable level
premium term rate on that day: Provided

further: that no insurance is subject to
renewal if the policyholder has
exercised his or her optional right to
change to another plan of insurance. (38
U.S.C. 705 and 706)

3. In § 8.113, paragraph (e) is revised
to read as follows:

§8.113 Premium waiver under section 622
of the National Service Life insurance Act,
as amended, and section 724 of Title 38,
United States Code.

- - - - -

(e) National Service Life Insurance on
the 5-year level premium term plan or
limited convertible 5-year level premium
term plan shall be automatically
renewed for an additional 5-year period
at the premium rate for the then attained
age of the insured, provided the
premiums on such insurance are being
waived under this section at the
expiration of the term period: Provided,
that on or after September 1, 1984,
National Service Life Insurance “V" 5-
year level premium term rates shall not
exceed the renewal age 70 term
premium rate: Provided further, that
limited convertible term insurance may
not be renewed after the insured's
fiftieth birthday. The renewl of
insurance under this section shall be
effective as of the day following the
expiration of the preceding term period,
and the premium for such renewed
insurance will be at the applicable level
premium term rate on that day. The .
premiums on the insurance renewed
under this section shall continue to be
waived while the insured continues in
active service and for 120 days after
separation therefrom. (38 U.S.C. 705 and
706)

- - - * -
|FR Doc. 84-22820 Filed 8-27-84: 8:45 am|
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

{EPA Action MO 1535; A-7-FRL-2663-2]
Approval and Promulgation of the
Missouri State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: On February 15, 1984, the
Missouri Air Conservation Commission
adopted amendments to State
regulations entitled “Open Burning
Restrictions.” Thése amendments
establish the requirement for operating
permits for the open burning of

untreated wood waste at solid waste
disposal and processing installations.
Due to the permit requirement and the
restrictive measures against open
burning in nonattainment areas, the
overall effect of the amendments will be
to tighten the Missouri Department of
Natural Resources control over open
burning. EPA is approving these
amendments as a revision to the
Missouri State Implementation Plan
(SIP).

EFFECTIVE DATE: This action will be
effective October 30, 1984 unless notice
is received within 30 days that someone
wishes to submit adverse or critical
comments.

ADDRESSES: A copy of the State’s
submission is available for review at the
following addresses:

Environmental Protection Agency,
Region VII, Air Branch, 324 East 11th
Street, Kansas City, Missouri 64106

Missouri Department of Natural
Resources, 1101 Rear Southwest Blvd.,
Jefferson City, Missouri 65102

Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, D.C.
20460

Office of the Federal Register, 1100 L
Street, NW., Room 8401, Washington,
D.C.

Written comments should be sent to:
Jane C. Johnson, Environmental
Protection Agency, Region VII, Air
Branch, 324 East 11th Street, Kansas
City, Missouri 84106.

FOR FURTHER INFORMATION CONTACT:

Jane C. Johnson at the above address or

call (816) 374-3791, (FTS) 758-3791.

SUPPLEMENTARY INFORMATION: On

February 15, 1984, after notice and

public hearing, the Missouri Air

Conservation Commission amended

regulations 10 CSR 10-2.100, 3.030, 4.090,

and 5.070 entitled “"Open Burning

Restrictions.” The amendments require

operating permits for open burning of

untreated wood waste at solid waste
disposal and processing installations
effective April 12, 1984. The original
regulations, except 10-5.070, allowed
open burning of untreated wood waste
without an operating permit at
installations holding valid Waste

Management licenses. Due to the

additional permit requirement and

restrictive measures against open
burning in nonattainment areas, the
overall effect of the amendments will be
to tighten control over open burning.

Regulation 10-5.070 pertains to the St.
Louis Air Quality Control Region
(AQCR). Although the amended
regulation appears to allow open
burning in limited situations, the
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regulation contains two provisions »
which would effectively prohibit open
burning. First, the regulation states that
it does not supercede applicable local
ordinances; St. Louis City and County
have local ordinances banning open
burning. Second, the regulation prohibits
open burning in nonattainment areas,
unless it can be shown that alternatives
to open burning would produce greater
emissions. The St. Louis AQCR is
nonattainment for ozone. Therefore,
EPA has determined that the revised
regulation would not impose less
stringent requirements than those
contained in the approved SIP.

On December 15, 1984, the State of
Missouri submitted a draft of this
revision to the SIP. A public hearing was
held on January 18, 1984, and EPA
submitted comments to the State in a
letter dated January 24, 1984. These
amendments to the open burning
regulations were then adopted on
February 15, 1984, by the Missouri Air
Conservation Commission and
published on April 2, 1984, in Volume 9,
Number 4 of the Missouri Register.

Action: EPA approves this submission
as a revision to the Missouri SIP. EPA
believes this-action is noncontroversial
and is approving it without prior
proposal. The public is advised that this
action is effective October 30, 1984
unless we receive written notice within
30 days from the date of publication that
someone wishes to submit adverse or
critical comments. In such case, this
action will be withdrawn and
rulemaking will commence again by
announcing a proposal of this action and
establishing a comment period.

Under section 307(b)(1) of the Clean
Air Act, as amended, judicial review of
this action is available only by the filing
of a petition for review in the United
States Court of Appeals for the
appropriate circuit within 60 days of
today. This action may not be
challenged later in proceedings to
enforce its requirements. [See section
307(b)(2)].

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), I have certified
that SIP approvals do not have a
significant economic impact on a
substantial number of small entities,
(See 46 FR 8709.) \

Incorporation by reference of the
State Implementation Plan for the State
of Missouri was approved by the
Director of the Office of the Federal
Register on July 1, 1982.

_ This notice of final rulemaking is
issued under the authority of section 110

of the Clean Air Act, as amended (42
U.S.C. 7410).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen oxides, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Dated: August 27, 1984.
William D. Ruckelshaus,
Administrator.,

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart AA—Missouri

Section 52.1320 is amended by adding
a new paragraph (c)(45) to read as
follows:

§52.1320 Identification of plan.

- - - - -

(c) The plan revisions listed below
were submitted on the dates specified.
- * - - -

(45) The Missouri Department of
Natural Resources submitted revisions
to regulations 10 CSR 10-2.100, 3.030,
4.090, and 5.070 requiring operating
permits for open burning of untreated
wood waste at solid waste disposal and
processing installations effective April
12, 1984.

{FR Doc. 84-23180 Filed 8-30-84; 8:45 am|
BILLING CODE 8560-50-M

40 CFR Part 228
TOW-FRL-2663-4]

Ocean Dumping; Final Designation of
Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA today designates the
existing dredged material disposal site
located in the Gulf of Mexico offshore of
Galveston Harbor as an EPA approved
ocean dumping site for the dumping of
dredged material. This action is
necessary to provide an ocean dumping
site for the current and future disposal
of this material.

DATE: This site designation shall become
effective on October 1, 1984.
ADDRESSES: The Environmental Impact
Statement (EIS) and the letter of
comment are available for public
inspection at the following locations:

EPA Public Information Reference Unit
(PIRU), Room 2904 (rear), 401 M Street
Southwest, Washington, DC

EPA Region VI, 1201 Elm Street, Dallas,
Texas

U.S. Army Corps of Engineers Library,
Galveston District, 400 Barracuda,
Galveston, Texas

FOR FURTHER INFORMATION CONTACT:
Mr. T.A. Wastler, Chief, Marine
Protection Branch (WH-585), EPA,
Washington, DC 20460, 202/755-0356.

SUPPLEMENTARY INFORMATION: Section
102(c) of the Marine Protection,
Research, and Sanctuaries Act of 1972,
as amended, 33 U.S.C. 1401 et seq.
(hereafter “the Act"), gives the
Administrator of EPA the authority to
designate sites where ocean dumping
may be permitted. On September 19,
1980, the Administrator delegated the
authority to designate ocean dumping
sites to the Assistant Administrator for
Water and Waste Management, now the
Assistant Administrator for Water. This
proposed site designation is being made
pursuant to that authority.

The EPA Ocean Dumping Regulations
(40 CFR Chapter I, Subchapter H,
Section 228.4) state that ocean dumping
sites will be designated by promulgation
in this Part 228. A list of “Approved
Interim and Final Ocean Dumping Sites™
was published on January 11, 1977 (42
FR 2461 et seq.) and was last extended
on February 7, 1983 (48 FR 5557 et seq.).
That list established this site as an
interim site.

On October 7, 1983, EPA proposed
designation of this site for the
continuing disposal of dredged material
from the Galveston, Texas, area (48 FR
45798). The public comment period
expired on November 21, 1983. One
letter of comment was received on the
proposed rule. The commenter
concurred with the selection of the site
and suggested that additional sites
might be necessary to accommodate
future requirements. .

The location of the dredged material
disposal site is approximately 3.7
nautical miles southeast of Galveston
Island, positioned approximately in a
rectangle with coordinates as follows:
29°18'00" N., 84°39'30" W.;
29°15'54" N., 94°37'06" W.;
29°14'24" N., 84°38'42" W.;
29°16'54" N., 94°41'30" W.

The site occupies an area of
approximately 6.6 square nautical miles.
Water depths within this area range
from 10 to 15.5 meters. This site has
been used for dredged material disposal
since at least 1931. The average annual
disposal rate since 1958 has been less
than 2 million cubic yards.
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EPA has prepared an EIS in
accordance with EPA's Statement of
Policy for Voluntary Preparation of EIS's
(39 FR 16186, May 7, 1974: 39 FR 37119,
October 21, 1974). On July 30, 1982, a
notice of availability of the draft EIS for
public review and comment was
published in the Federal Register (47 FR
33001). The public comment period on
this draft EIS closed September 13, 1982.
On November 26, 1982, a notice of
availability of the final EIS for public
review and comment was published in
the Federal Register (47 FR 53477). The
public comment period on the final EIS
closed December 27, 1982. No additional
comments were received.

The EIS evaluated ocean alternatives
to the continued use of the Galveston
dredged material disposal site. These
alternatives include no action and three
general ocean environments off
Galveston which were considered as
potentially suitable areas in which to
locate an ocean disposal site: The
shallow-water area, including the
proposed site, the mid-shelf area, where
no specific site was located, and the
deepwater area more than 90 nautical
miles southwest of Galveston.

The alternatives are each within
separate major marine environments off
Galveston. The shallow-water area
(including the proposed site) is a high-
energy environment heavily influenced
by wave action, coastal or nearshore
processes, agricultural runoff, and
storms. The deepwater and mid-shelf
areas are low-energy environments
influenced primarily by offshore and
shelf currents.

Appendix A of the draft EIS evaluated
and compared the environmental and
economic characteristics of the three
areas using the ocean dumping site
selection criteria. Some of the more
important of these criteria in relation to
the three potentially suitable disposal
areas are discussed below,

Location in relation to breeding,
spawning, nursery, feeding or passage
areas of living resources in adult or
Juvenile phases.

The entire shelf region supports
valuable commercial fish and shrimp
fisheries. Areas off the shelf support a
relatively insignificant commercial
fishery. The proposed site is in the
vicinity of Galveston Bay, an important
nursery area for number of
commercially important species of fish
and shrimp. These species are typical of
nearshore western Gulf waters;
therefore, the proposed site represents
only a small portion of their geographic
range.

The mid-shelf area supports valuable
commercial fish and shrimp fisheries.
The brown shrimp grounds and several

offshore banks that represent valuable
fishery resources areas exist there.

The deepwater area may be a feeding
area for oceanic fish. However, there are
no well-defined migratory pathways in
the area. This area was selected in order
to avoid shallow-water habitats of
valuable shellfish and finfish.

Location in relation to beaches and
other amenity areas.

The proposed site is about 3.7 nautical
miles southeast of the nearest land,
Galveston Island. Prevailing
southwesterly bottom currents carry the
dumped material away from Galveston
and the local beaches. The disposal of
dredged material will not have a
significant adverse impact of free-
swimming finfish and shellfish of the
area.

The mid-shelf and deepwater areas
are located more than 20 nautical miles
and 53 nautical miles respectively from
the nearest land. Therefore, disposal
would have no significant adverse
impact on beaches and other coastal
and nearshore amenities.

Dispersal, horizontal transport and
vertical mixing characteristics of the
area, including prevoiling current
direction and velocity, if any.

Prevailing bottom currents at the
proposed site flow south and southwest
under normal conditions, Shoaling
caused by disposal of dredged material
in the high-energy shallow water area is
not expected to be a concern.
Temporary mounds form, but little
evidence exists of significant long-term
accumulation or mounding of material
deposited at the proposed site.

The effects of disposal at mid-shelf
sites have not been extensively studied
because the mid-shelf region does not
contain many disposal sites, and few
studies have been undertaken with
respect to the fate of dredged material
deposited on the open shelf. However,
existing information indicates most
material falls to the bottom immediately
after disposal. Although there is some
turbidity of short duration, the material
is dispersed over a wide area. Current
direction is generally in a southwesterly
direction.

Shoaling is less likely to occur in deep
water than shallow water due to
spreading and dispersion of the
sediment as particles settle to the
bottom.

For a more complete discussion of the
ocean dumping site selection criteria
considered, interested persons should
examine pages A-7 through A-24 of the
EIS. The summary contained in
Appendix A recommends that the
interim (proposed) site be designated for
continuing use. This recommendation is
based on several factors. The proposed

site has received material dredged from
the Galveston Bay Channel System
since at least 1931. Past studies which
are cited in the EIS have not discerned
any significant adverse impacts from
disposal at the proposed site and have
determined that this is a high-energy
erosional zone which can generally
accept large volumes of dredged
material with little apparent net change
to the bottom. -

Active oil and gas exploration and
drilling occur in the mid-shelf area off
Galveston. Fixed structures, such as
platforms, and the supply vessels
servicing them, would present
navigational hazards to the hopper
dredges used in channel maintenance. In
addition, disposal at a mid-depth site
would be more likely to have a leng-
term effect on the benthos than would
disposal at a shallow-water site.

The primary reason against
recommending designation of a
deepwater site is transportation costs. It
is estimated that dredging costs would
increase 279 to 298 percent if the
disposal area changed to that location.

The final EIS includes the Agency’s
assessment of the four comments
received during the comment period on
the draft EIS. Comments correcting facts
presented in the draft EIS were
incorporated in the text and the changes
noted in the final EIS. Specific
comments which could not be
appropriately treated as text changes
were responded to point by point in the
final EIS, following the letters of
comment.

Based on the information reported in
the EIS, EPA is designating the existing
Galveston site for continuing use for the
ocean disposal of dredged material
where the applicant has demonstrated
compliance with EPA's ocean dumping
criteria. The EIS and the letter of
comment are available for inspection at
the addresses given above.

The designation of the existing
Galveston dredged material disposal
site as an EPA Approved Ocean
Dumping Site is being published as final
rulemaking. Management authority of
this site will be delegated to the
Regional Administrator of EPA Region
VI. An appropriate monitoring program
for the site will be developed jointly by
EPA and the Corps of Engineers, and
continued use of the site will be
permitted as long as no significant
adverse environmental effects occur at
the site.

It should be emphasized that, if an
ocean dumping site is designated, such a
site designation does not constitute or
imply EPA’s approval of actual disposal
of materials at sea. Before ocean
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dumping of dredged material at the site
may commence, the Corps of Engineers
must evaluate a permit application
according to EPA's ocean dumping
criteria. If a Federal project is involved,
the Corps must evaluate the proposed
dumping in accordance with those
criteria. In either case, EPA has the right
to disapprove the actual dumping, if it
determines that environmental concerns
under the Act havenot been met.

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
not have a significant impact on small
entities since the site designation will
onily have the effect of providing a
disposal option for dredged material.
Consequently, this action does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the other
effect which would result in'its being
classified by the Executive Order as a
“major” rule. Consequently, this action
does not necessitate preparation of a
Regulatory Impact Analysis.

This rule does not contain any
information collection requirements
subject to Office of Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq.

List of Subjects in 40 CFR Part 228
Water pollution contral.

Authority: 33 U.S.C. 1412 and 1418.
Dated: August 24, 1984.
Henry L. Longest II,

Assistant Administrator for Water.

PART 228—{AMENDED]

In consideration of the foregoing,
Subchapter H of Chapter I of Title 40,
§ 228.12 is amended by removing
paragraph (a)(1)(i)(D) and adding new
paragraph (b o read as follows:

§228.12 Delegation of management
authority for ocean dumping sites.

(b) * * a
_(20) Galveston Dredged Material
Site—Region V1. Location: 29°18'00” N.,
94°39'30" W.; 29°15'54" N., 94°37'06” W.;
29°14'24" N., 94°38'42" W.; 29°16'54" N.,
94°41'30"'W.

Size: 6.6. square nautical miles.

Depth: Ranges from 10 to 15.5 meters.

Primary Use: Dredged material.

Period of Use: Continuing use.

Restriction: Disposal shall be limited to
dredged material from the Galveston,
Texas, area.

[FR Doc. 84-23190 Filed 8-30-84; 8495 am|

BILLING CODE 6560-50-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 15
[Federal Acquisition Circular 84-4)

Federal Acquisition Regulation;
Noncompetitive Procurement
Procedures.

AGENCY: Department of Defense {DoD),
General Services Administration (GSA),
National Aeronautics and Space
Administration [NASA).

ACTION: Withdrawal of amendments.

SUMMARY: Federal Acquisition Circular
(FAC) 84-4, dated August 29, 1984,
cancels Item II of FAC 84-3 and,
therefore, the amendments to 48 CFR,
Chapter 1, Part 15 (Part 15 of the Federal
Acquisition Regulation (FAR)) that were
published in the Federal Register on
June 29, 1984 (49 FR 26740), and which
were to be effective October 1, 1984, are
withdrawn.

The revisions in FAC 84-3 to FAR Part
15 implemented Office of Federal
Procurement Policy (OFPP) Policy Letter
84-2, subject: *"Noncompetitive
Procurement Procedures.” Subsequent to
the issuance of OFPP Policy Letter 84-2
and FAC 84-3 in the Federal Register,
the Competition in Contracting Act
(CICA), Title VII, Pub. L. 98-369, was
enacted. As a result of the enactment of
the CICA, the OFPP policy letter has
been rescinded.

Accordingly, and in order to eliminate
an unnecessary burden on those
involved in the procurement process,
Item Il of FAC 84-3 and the amendments
ot 48 CFR, Chapter 1, Part 15(Part 15 of
the FAR) that were published in the
Federal Register on June 29, 1984 (49 FR
26740), are withdrawn.

EFFECTIVE DATE: August 29, 1984.
FOR FURTHER INFORMATION CONTACT:
Roger M. Schwartz, Director, FAR
Secretariat, Room 4041, GS Building,

Washington, D.C. 20405, Telephone (202)
523-4755.

SUPPLEMENTARY INFORMATION: FAC 84—
3, published in the Federal Register on
June 29, 1984 (49 FR 26740), contained,
among other things, revised FAR
coverage on noncompetitive
procurement procedures implementing
Office of Federal Procurement Policy
(OFPP) Policy Letter 84-2, subject:
“Noncompetitive Procurement
Procedures,” to be effective October 1,
1984.

The Competition in Contracting Act.of
1984, Pub. L. 98-369, signed July 18, 1984,
which preempted OFPP Policy Letter 84—
2, is to be fully implemented by April 1,
1985. Implementing the requirements of
the OFPP letter now and replacing them
with a new set of procedures on April 1,
1985, would create an unnecessary
burden on those involved in the
procurement process. Therefore, OFPP
has rescinded Policy Letter 84-2. As a
result of OFPP's action, the amendments
published in the Federal Register on
June 29, 1984 (49 FR 26740) as Item II of
FAC 84-3 and corresponding
amendments to FAR Part 15 have been
canceled.

Notwithstanding the rescission of
OFPP Policy Letter 84-2 and Item II of
FAC 84-3, Government personnel are
reminded that it is the policy of the
Government to pursue competition to
the maximum extent practicable, and it
is their responsibility to assure
compliance with this policy.
Government personnel are also
reminded that Pub. L. 98-72
requirements for approving sole-source
contracts and those resulting from
unsolicited proposals remain in effect.
Guidance on these policies and
procedures is contained in Federal
Procurement Regulations {FPR)
Temporary Regulation 75, FPR -
Amendment 230, Defense Acquisition
Circular 7648, and NASA Procurement
Notice 84-1.

List of Subjects in 48 CFR Ch. 1

Government procurement.
Roger M. Schwartz,
Director, FAR Secretarial,

Federal Acquisition Circular

[Number 84-4]

All Federal Acquisition Regulation
and other directive material contained
in Federal Acquisition Circular 844 is
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effective on August 29, 1984.

Mary Ann Gileece,

Deputy Under Secretary, Acquisition
Management.

Ray Kline,

Acting Administrator of General Services.
S.]. Evans,

Assistant Administrator for Procurement,
NASA.

August 29, 1984.
The amendments to 48 CFR Chapter 1

Part 15 published in 49 FR 26740 are
withdrawn.

Authority: 40 U.S.C. 486(c): Chapter 137, 10
U.S.C.: and 42 U.S.C.; 2453(c).
[FR Doc. 84-23347 Filed 8-30-84; 8:45 am)
BILLING CODE 6820-61-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 81-02; Notice 6]
Federal Motor Vehicle Safety

Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule; response to petition
for reconsideration.

SUMMARY: On May 17, 1984 (49 FR -
20879) NHTSA proposed to amend
FMVSS 108 to allow use of center high
mounted stop lamps beginning
September 1, 1984, requiring
conformance only with location and
reflection minimization requirements.
That action was taken pursuant to a
request by General Motors Corporation
that NHTSA specify that the lamp may
be installed before the effective date of
September 1, 1985. Adoption of an
optional compliance date would
preempt any state laws that might
prohibit the lamp’s early introduction.
This Notice amends Standard No. 108 to
allow installation of the lamp effective
August 1, 1984. The agency anticipates
that this action will promote early
achievement of the safety benefits
associated with the addition of center
high-mounted stop lamps. This notice
also responds to a petition for
reconsideration of the amendments to
Federal Motor Vehicle Safety Standard
No. 108 published on May 17, 1984 (49
FR 20818).

DATES: These amendments are effective
August 31, 1984. The effective date for
voluntarily installing center high-
mounted stop lamps and for location

and reflection minimization
requirements for those devices is August
1, 1984.

ADDRESS: Petitions for reconsideration
of the rule should refer to the docket and
notice numbers set forth above and be
submitted (preferably with 10 copies) to
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, D.C. 20590.

FOR FURTHER INFORMATION CONTACT:
Kevin Cavey, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, D.C. 20590
(202-426-2153).

SUPPLEMENTARY INFORMATION: In its
petition for reconsideration of NHTSA's
final rule establishing requirements for a
center high-mounted stop lamp on
passenger cars manufactured on or after
September 1, 1985 (see 48 FR 48235,
October 18, 1983) General Motors
requested that NHTSA amend Standard
No. 108 to specify that the lamp may be
introduced before the effective date. The
purpose of this request was to obtain
earlier preemption of any state laws that
might prohibit the lamp's early
introduction. On May 17, 1984, NHTSA
responded to GM's request (49 FR 20879)
and proposed to allow (but not require)
early introduction of the stop lamp. Only
requirements regarding lamp location
and minimization of reflections would
be applicable to cars manufactured with
center high-mounted stop lamps
between September 1, 1984, and
September 1, 1985.

Comments on the proposal were
received from Chrysler Corporation,
Ford Motor Company, Volkswagen of
America, General Motors, and Parker
Hannifin Corporation. All commenters
concurred with the proposal. Ford and
General Motors recommended that the
final rule be effective upon its
publication in the Federal Register. GM
further commented that the proposal
"did not address the after market
package which General Motors had
intended to make available through our
dealers, since it only speaks of
passenger cars manufactured between
September 1, 1984 and September 1,
1985."

The agency agrees that an effective
date as early as practicable is in the
public interest, and, in accordance with
the proposal and the comments of GM
and Ford, has designated August 1, 1984,
as that date. Because the vehicle
certification attached pursuant to 49
CFR Part 567 requires only the month
and year of manufacture, generally the
agency sets an effective date for new
vehicle requirements as of the first day
of a month so that a manufacturer will

not have to certify to differing
requirements within a single month. An
effective date as of the first of the month
also assists the agency in its compliance
efforts. NHTSA does not understand
that any 1985 model vehicles equipped
with a lamp will be manufactured before
August 1, 1984, and consequently found
no reason to adopt an effective date
earlier than that date.

The agency was not aware that GM
had intended to offer an aftermarket
package until receiving its comment.
Such an amendment would be outside
the scope of the proposal, and
accordingly, was not considered, Under
paragraph S4.7.1, the standard covers
the aftermarket only to the extent that
GM (or any manufacturer) offers a lamp
intended as replacement for an original
equipment center high-mounted stop
lamp. However, to encourage retrofit in
the aftermarket, NHTSA will study
GM's request and consider whatever
legal action may be required to remove
impediments to the lamp's use.

Parker Hannifin Corporation,
manufacturer of Ideal turn signal and
hazard warning signal flashers,
petitioned for reconsideration of the
amendment to FMVSS No. 108 published
on May 17, 1984 (49 FR 20818), which
was based upon the original petitions
for reconsideration of the final rule
requiring center mounted stop lamps.
Specifically, Parker Hannifin objected to
new paragraph 54.6(b) which stated that
“high-mounted stop lamps on passenger
cars manufactured on or after
September 1, 1985, but before September
1, 1986, may flash when the hazard
warning system is activated". In the
commenter's opinion, the agency had
given no prior notice “to this function”,
and stated that the agency's action will
“create a chaotic condition in the
automotive flasher industry.” The
company avers that an insufficient
period of time exists “for the
development of a ‘due care’ basis for
certification of hazard warning flashers
rated for seven (7) lamps for
conformance to FMVSS 108". The
existing basis for certification of
conformance of thermal flashers is said
to be "up to six (6) lamps". Parker
Hannifin recommended that the agency
prohibit the additional lamp from
flashing, or rule that certification for
flashers can exclude the center high-
mounted stop lamp. In its opinion, the
agency’'s action is the very type of
substantive rulemaking without notice
which the Third Circuit found
objectionable in Wagner Electric Corp.
v. Volpe (466 F. 2d 1013 (3rd. Cir. 1972)).

Parker Hannifin's belief that the
provision allowing flashing was adopted
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without notice overlooks the
circumstances under which the center
high-mounted stop lamp was made
subject to a prohibition against flashing.
Although the preamble to the proposed
rule did not raise the‘issue and the
commenters:did not-address it, the
specific textiof the amendment, takenin
context with the ether requirements of
the standard, required the center high
mounted stop lamp to be steady-
burning. However, the agency
recognizes that it was a reasonable
reading of the proposal for the
commenters to believe that the light
could be flashing. Thus, in.order to
avoid:imposing @ burden on vehicle
manufacturers due to their
interpretation, the May 1984:amendment
allowed the lights to flash.on vehicles
manufactured before September 1, 1986.

The factual situation differs greatly
from that of Wagner. Before the
amendment complained of by Wagner,
flashers were required to be “designed
to conform” to Standard No. 108, but the
burdenof certification'was upon vehicle
manufacturers as aftermarket .equipment
was not covered until January 1, 1972.
NHTSA amended the standard without
sufficient notice to apply it to all
flashers, for whatever purpose
mamufactured, thus placing the
certification responsibility entirely upon
flasher manufacturers. Further, the
flashers were required to “conform", not
merely be “designed to conform". In the
instant case, the effect upon flasher
manufacturersiis a remote one. In.order
to facilitate early-adoption of a safety
device with. demonstrable public
benefits, at:a minimum cost, the agency
has allowedvehicle manufacturers to
continue to use existing wiring systems
for a limited time, if they so.choose.
There is'no requirement that the new
lamp flash when the hazard warning
signals do, there has been no/change to
existing Federal or'SAE materials
applicable to flashers, and given the
perceived limited use of the new'lamp
during 1985:moedel production, there
would -appear'to'be minimal impact
upon original equipment and
aftermarket requirements for flashers of
existing designs. Nor.can NHTSA
provide an interpretation that
certification for flashers may exclude
the center mounted lamp. That
permission is already implicitly
contained in'Standard No. 108:'which
allows the -manufacturer to specify the
design load at which its flasher is
intended to operate. Accordingly the
agency has.decided to deny Parker
Hannifin's petition.

NHTSA has considered the potential
impacts of this rule and has determined
that the rule is neither major within the
meaning of Executive Order 12291 nor
significant within the meaning of the
Department of Transportation
guidelines, The conclusions in the
original regulatory evaluation for the
final rule are not affected'by the
adoption of this rile. A free copy of that
evaluation is available from the Dacket
Section.

The agency has also.considered the
impacts of these amendments under the
Regulatory Flexibility Act. I certify that
these’amendments will nothave a
significant economicimpact ona
substantial number-of small entities.
Accordingly, no regulatory flexibility
analysis has been prepared.
Manufacturers of motor vehicles, those
businesses affected by this amendment,
are generally not small businesses
within the meaning of the Regulatory
Flexibility Act.'Small organizations and
governmental units which purchase cars
equipped with center high-mountedstop
lamps will not be significantly affected.
The increase in mew car prices‘for
vehicles manufactured by companies
which opt for early compliance will'be
negligible.

Because motor vehicle manufacturers
must make timely decisions with respect
to plans for the 1985 model year and
because this amendment will facilitate
the early introduction of a safety device,
the agency finds that an effective date,
earlier than 180 days after issuance of
the final rule, is in the public interest.
The change adopted in this notice
relieves restrictions. Additional notice
and comment on the August 1, 1984
early compliance date is unnecessary*
because of the minor nature of the
change from the proposal.

List of Subjects in 48 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber-and rubber products,
tires.

PART 571—[AMENDED] 3
§571.108 [Amended]

In consideration of the foregoing, 49
CFR 571,108 Motor Vehicle Safety
Standard No. 108, is amended as
follows:

1. A new paragraph S4.1.42 is added
to read:

S4.11:42 A passenger.car
manufactured between August 1, 1984,
and September 1, 1985, may be equipped
with a high-mounted:stop lamp that
conforms to 54.3.1:8.

2. Paragraphi(b) of paragraph S4.6.is
amended by changing the date
“September 1, 1985" to “August 1, 1984".

The engineer and attorney primarily
responsible for this rule are Kevin
Cavey and Taylor Vinsen, respectively.
(Secs. 103, 119 Pub. L. 89-563; 80 Stat. 718 (15
U:S.C. 1392, 1407); delegation of authority at
49 CFR 1.50)

Issued: August 24, 1984.

Diane K. Steed,

Administrator. «

[FR Doc. 84-23045 Filed 8-28-84; 11:16'am]
BILLING CODE 4910-59-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1220
[No. 38849]

Review of Preservation of Records
Rules

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule; notice of effective
date.

SUMMARY: The purpose of this Notice is
to specify the effective date.of the final
rules published at 49 FR 3477, January
27, 1984, The effective date has been
pending due to review and approval by
the Office of Management and Budget.
The effective date is June 6,1984.

The objective of the Commission's
review in the original order was to

, determine the relevance of each record,

the appropriateness of the prescribed
retention periods, and the purpose for
which each record is needed for the
Commission’s regulatory mission. For
many records, the retention periods
were reduced or the.recordkeeping
requirements were eliminated.
EFFECTIVE DATE: June 6, 1984.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Lee, (202) 275-7248.

SUPPLEMENTARY INFORMATION:

List of Subjects in 49 CFR Part 1220

Preservation of records.
Authority: 49 U.S.C. 10321 and 11145 and 5
U.S.C. 553.
James H. Bayne,
Secretary.
|FR Doc. 84-23169 Filed B-30-84; 845 am|
BILLING CODE 7035-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule To Determine
the Yaqui Chub To Be an Endangered
Species with Critical Habitat, and To
Determine the Beautiful Shiner and the
Yaqui Catfish To Be Threatened
Species with Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

sumMmARY: The Service determines the
Yaqui chub (Gila purpurea) to be an
endangered species, and the beautiful
shiner (Notropis formosus) and the
Yaqui catfish (Jetalurus pricei) to be
threatened species. Critical habitat on
the San Bernardino National Wildlife
Refuge (NWR) is designated for these
three fishes. A special rule is included to
allow take of the threatened species for
educational, scientific, and conservation
purposes in accordance with Arizona
State laws and regulations. This
determination is being made because
populations of these species have been
seriously reduced by habitat
modifications including arroyo cutting,
water diversion, impoundment
construction, development of canal
systems for irrigated agriculture, and
excessive pumping of underground
aquifers. An imminent threat to the
remaining populations of Rio Yaqui
fishes is the possible release of exotic
fish such as the red shiner and channel
catfish, which may result in intense
competition and/or genetic swamping.
The Rio Yaqui fishes occur in the Rio
Yaqui Basin which drains western
Sonora and portions of eastern
Chihuahua in Mexico, and the extreme
southeastern corner of Arizona. The
Yaqui chub also has been recorded from
the Rio Sonora and Rio Matape on the
Pacific slope of Mexico, and the
beautiful shiner formerly inhabited
small drainages in the closed Guzman
Basin, including Rio Mimbres in New
Mexico, and the Casa Grandes, Santa
Maria, and Del Carmen, just east of the
Rio Yaqui. This action provides the
protection of the Endangered Species
Act of 1973, as amended, to these
species.

EFFECTIVE DATE: The effective date of
this rule is October 1, 1984.

ADDRESS: The complete file for this rule
is available for inspection, by
appointment, during normal business
hours at the Regional Office, U.S. Fish
and Wildlife Service, 421 Gold Avenue,

SW., Room 407, Albuquerque, New
Mexico 87103 (505/766-3972 or FTS 474—
3972).

FOR FURTHER INFORMATION CONTACT:
Dr. James E. Johnson, Regional Office of
Endangered Species, U.S. Fish and
Wildlife Service, Albugquerque, New
Mexico 87103 (505/766-3972 or FTS 474~
3972) or Mr. John L. Spinks, Jr., Chief,
Office of Endangered Species, U.S. Fish
and Wildlife Service, Washington, D.C.
20240 (703/235-2771).

SUPPLEMENTARY INFORMATION:

Background

All of the Rio Yaqui fishes addressed
in this rule were first collected and
described from San Bernardino Creek,
just south of the Arizona-Sonora border,
in the latter half of the 19th century
(Girard, 1856; Rutter, 1896). Adult Yaqui
chubs are known to inhabit pools and

undercut banks in permanent streams.

The beautiful shiner is found in a variety
of habitats, but the largest populations
occur in the riffles of small streams.
Yaqui catfish are usually found in large
streams in areas of medium to slow
current, Besides the above information
on basic habitat preferences, little is
known about the biology of the Rio
Yaqui fishes. The biology of the
beautiful shiner and the Yaqui catfish is
thought to be similar to that of the red
shiner and the channel catfish,
respectively.

In the past, these fishes were found
throughout the Rio Yaqui basin and in a
few smaller adjacent drainages
(Branson, 1960; Contreras-Balderas,
1975; Hendrickson, 1980; Koster, 1957;
McNatt, 1974; Miller, 1977; Miller and
Simon, 1943; Minckley, 1973). The range
of these species has been significantly
reduced, primarily due to habitat
destruction. Remaining populations are
in danger of being subjected to intense
competition and genetic swamping
through the indiscriminate release of
closely related exotics (e.g., red shiner
and channel catfish).

The Yaqui chub was considered by
the Service for listing in 1966 and 1973,
but no action was taken because its
status in Mexico was undetermined
(Bur. Sport Fish. Wildl. Res. Publs. 34
and 114). A list published in March of
1979 by the Endangered Species
Committee of the Amerjcan Fisheries
Society recommended special concern
for the status of the beautiful shiner and
the Yaqui catfish, and described the
Yaqui chub as endangered (Deacon et
al., 1979).

In 1978, the Fish and Wildlife Service
contracted with biologists from Arizona
State University and the University of
Michigan to survey the status of fishes

in the Rio Yaqui system of Mexico
(Hendrickson et al., 1980). These
workers found only one specimen of the
Yaqui chub after extensive collection
efforts throughout the Rio Yaqui
drainage. They also noted range
reductions for the beautiful shiner and
the Yaqui catfish and expressed concern
for the status of these species.

The Yaqui chub, beautiful shiner, and
Yaqui catfish were included on the
December 30, 1982, Vertebrate Notice of
Review (47 FR 58454) in category 1.
Category 1 includes those taxa for
which the Service has substantial
information on hand to support the
appropriateness of proposing to list the
species as endangered or threatened. On
April 12, 1983, the Service was
petitioned by the Desert Fishes Council
to list the Yaqui chub. Evaluation of this
petition by the Service found that
substantial information had been
presented indicating that the petitioned
action may be warranted. A notice of
this finding was published on June 14,
1983 (48 FR 27273). Finding on the merits
that the petitioned action was
warranted, the Service on July 15, 1983,
published a proposed rule to determine
the Yaqui chub to be an endangered
species with critical habitat, and the
beautiful shiner and Yaqui catfish to be
threatened species with critical habitat
(48 FR 32527).

Summary of Comments and
Recommendations

In the July 15, 1983, proposed rule (48
FR 32527) and associated notifications,
all interested parties were requested to
submit factual reports or information
which might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, foreign governments,
scientific organizations, and other
interested parties were contacted and
requested to comment. A newspaper
notice was published in “The Douglas
Daily Dispatch” in Douglas, Arizona, on
October 8, 1983, which invited general
public comment, A total of five written
comments were received on the
proposal, one each from the Arizona
Game and Fish Department, the Arizona
Department of Water Resources, the
Bureau of Land Management (BLM), the
U.S. Forest Service, and the Mexico
Direccion de Flora y Fauna Silvestre
(Directorate of Wild Flora and Fauna).
No public hearing was requested or
held.

The Arizona Game and Fish
Department submitted comments
supporting the proposal and expressing
concern about proposed geothermal
exploration on the BLM lands in the San
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Bernardino Valley and its possible
adverse effects on the waters of the San
Bernardino NWR. The Service
responded that, while leasing of such
resources has occurred, any further
actions, such as drilling, would be
subject to consultation with the Service
under Séction 7 of the Endangered
Species Act.

The Arizona Department of Water
Resources and the BLM submitted
comments stating that they knew of no
activities that would be affected by the
proposal. The U.S. Forest Service
responded that they had no opposition
to the propesal, and commented that
they knew of no potential habitat on
their lands for suitable reintroduction of
any of the three species.

The Mexico Direccion de Flora y
Fauna Silvestre submitted comments
expressing their concern for these
species and their support for the
Service's conservation efforts for these
species, These comments also outlined
problems these species face in Mexico.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Yaqui chub (Gila purpurea)
should be classified as an endangered
species, and that the beautiful shiner
(Notropis formosus) and the Yaqui
catfish (fetalurus pricer) should be
classified as threatened species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424; under revision to accommodate
1982 Amendments) were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to these species are as
follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. All three species
of Rio Yaqui fish are seriously affected
by a variety of habitat modifications.
These species existed in San Bernardino
Creek, Arizona, until the spring flows
supporting the creek diminished and the
remaining aquatic habitat was
dgslroyed by cattle. Arroyo cutting,
diverting stream headwaters,
construction of impoundments, and
excessive pumping of underground
aquifers are responsible for the
reduction of permanent stream habitat
and for failing springs. The remaining
U.S. populations of Yaqui chub are
limited to a few springs on the San

Bernardino NWR (USFWS, 1979) and to
Leslie Creek (Silvey,; 1975), both in
southeastern Arizona, and are
threatened by a gradually dwindling
spring flow. The shiner and Yaqui
catfish have been extirpated from the
United States. Many river systems in
Mexico, especially in lowland areas,
have been highly modified into canal
systems for irrigation agriculture. These
alterations destroy pool habitats and
have adverse impacts on fish
populations.

The San Bernardino Valley is known
to have potential geothermal energy
resources (Hahman, 1979), althcugh the
area is not a Known Geothermal
Resource Area (KGRA). The BLM has
issued leases for geothermal resources
on some of their lands adjacent to the
San Bernardino NWR. Exploration and
development of these leases could
potentially cause depletion or pollution
of the underground aquifers that supply
water to the springs of the refuge, and
could thereby result in loss of pollution
of the flows of those springs. However,
if exploration and development are
properly designed and regulated, such
effects are not expected (Cheremisinoff
and Morresi, 1976).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. These fishes are not used for
any commercial purposes, and past
scientific collecting has had no impact
on existing populations.

C. Disease or predation. Introduced
predatory fishes, such as largemouth
bass, bluegill, black bullhead, channel
catfish, and green sunfish are present in
some portions of the remaining range of
the Rio Yaqui fishes, and probably prey
opportunistically on them. The threat of
such predation will continue to increase
in the remaining habitats of these
species in Mexico. This threat is minop
at present in U.S. habitats, and steps are
already being taken to alleviate it.

D. The inadequacy of existing
regulatory mechanisms. The Yaqui chub
is listed as a Group II species on the
threatened and unique wildlife list of
Arizona (Ariz. Game and Fish Comm.,
1982). Species listed as Group II are
defined as beign endangered of being
eliminated from the State. Arizona law
allows take of Yaqui chub under a
scientific collecting permit, or under a
valid fishing license by angling. The
beautiful shiner and the Yaqui catfish
are listed in Group I of the Arizona list
of threatened native wildlife (species
extirpated from Arizona that still exist
elsewhere, and which may possibly be
reestablished in Arizona). Because
Group I species do not exist in the State,
Arizona law does not officially protect
them. However, if reestablished, these

fishes would probably be relisted as
Group II species and their take would be
regulated by the State. Arizona law does
not provide protection of essential
habitat. The Rio Yaqui fishes receive no
protection in Mexico.

E. Other natural or manmade factors
affecting its continued existence. Extant
populations of the beautiful shiner and
the Yagqui catfish are seriously
threatened by the introduction of closely
related exotic species. Future releases of
the red shiner, Notropis lutrensis
(currently, widely established in
Arizona), into the Rio Yaqui system may
reduce beautiful shiner populations
through competition or by genetic
swamping. The Yaqui catfish may be
similarly affected by expanding
populations of the channel catfish
(Ictalurus punctatus) and blue catfish
({ctalurus furcatus) that are already
established in the Rio Yaqui drainage.
This type of interaction has been shown
to be detrimental to other native fishes,
as illustrated by the rapid elimination of
native Yaqui topminnow (listed as
endangered and found in the same
drainage) populations after introduciton
of the closely related common
mosquitofish (Gambusia affinis),
documented by Minckley (1973),
Schoenherr (1973) and others. The
introduction of exotics in Mexico is
expected to continue at an increased
rate as the interior portions of Sonora
and Chihuahua are developed. The
establishment of exotic species in
Mexico may also result in intense
competitive pressure on existing
populations of the Yaqui chub.

This action is the result of careful
assessment of the best scientific
information available, as well as the
best assessment of the threats faced by
these fishes. Based on this evaluation, it
was determined that the beautiful shiner
and Yaqui catfish are threatened
species, and the Yaqui chub is an
endangered species. as defined by
section 3 of the Act. Threatened status
for the beautiful shiner and Yaqui
catfish seems appropriate based on their
status and distribution in Mexico and
because of the threats to their remaining
habitat in the U.S. and Mexico. The
Yaqui chub faces similar threats and has
a more restricted distribution in Mexico.
Endangered status for the Yaqui chub is
most appropriate. If these fishes are not
listed their status could continue to
decline.

Critical Habitat

The Act and 50 CFR Part 424 define
critical habitat as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
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accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (II) that may require
special management considerations or
protection, and (ii) specific areas outside
the geographical area occupied by the
species at the time it is listed in
accordance with the provisions of
Section 4 of the Act, upon determination
by the Secretary that such areas are
essential for the conservation of the
species.

The Act in section 4{a)(3) requires that
critical habitat be designated to the
maximum extent prudent and
determinable concurrent with the
determination that a species is
endangered or threatened. Critical
habitat for the Rio Yaqui fishes as
follows: Arizona, Cochise County: All
aquatic habitats of San Bernardino
NWR in 5% Sec. 11; Sec. 14; S% and
NEY4 Sec. 15; T24S R30E.

The known constituent elements for
the Rio Yaqui fishes include clean,
small, permanent streams and spring
pools without any exotic fishes. The
streams should have deep pool areas
separated by riffles and flowing areas
with moderate current. Backwater areas
of stream and springs with overgrown
cut banks and accumulations of detritus
are necessary for feeding and shelter.
The Service has determined that these
physical or biological features are
essential to the conservation of these
species,

Section 4(b)(8) of the Act requires that
any proposed or final regulation which
designates critical habitat be
accompanied by a brief description and
evaluation of those activities which may
adversely modify such habitat if
undertaken, or may be affected by such
designation. Any activity which would
lower the ground water level to the
extent that the water flow from springs
on San Bernardino NWR would be
reduced could adversely impact the
critical habitat. Such activities include,
but are not limited to, pumping of
ground water for agricultural purposes,
and drilling activities associated with
geothermal exploration. Any activity
which would significantly alter the
water chemistry of springs on San
Bernardino NWR could adversely
impact the critical habitat. Such
activities include, but are not limited to,
release of chemical or biological
pollutants into surface or underground
waters at a point source or by dispersal
release. An additional activity which
could adversely impact critical habitat
is the release of exotic or nonnative
fishes. Predation and competition from
these introductions could reduce or

eliminate populations of the endangered
and threatened fishes.

The aquatic habitats of San
Bernardino NWR, designated as critical
habitat, provide habitat for one of the
two existing populations of Yaqui chubs.
Additionally, the aquatic habitats on
San Bernardino Refuge provide
expansion habitat for the Yaqui chub
and are considered prime reintroduction
sites for the beautiful shiner and Yaqui
catfish.

Section 4(b)(2) of the Act requires the
Service to consider economic and other
impacts of designating a particular area
as critical habitat. The Service has
evaluated the proposed critical habitat
designation for the Rio Yaqui fishes,
taking into consideration all additional
information and comments received.
The information brought forward on
economic or other impacts did not
warrant adjustment of the proposed
critical habitat designation. Activities
that may be affected by the designation
of critical habitat are discussed in the
Available Conservation Measures
section of this rule.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. Recovery actions are
initiated by the Service following listing.
The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the Yaqui chub,
beautiful shiner and Yaqui catfish, and
requires them to ensure that their
actions do not result in the destruction
or adverse modification of these critical
habitats which have been determined by
the Secretary. If a “may affect”
determination is made, the Federal
agency must enter into consultation with
the Service. Regulations implementing
this interagency cooperation provision
are codified at 50 CFR Part 402 and are
now under revision (sée proposal at 48
FR 29990; June 29, 1983).

The only possible activity with
Federal involvement that may
potentially affect the designated critical
habitat is geothermal exploration. This
activity is beyond the boundary of the
San Bernardino NWR, but could
possibly affect underground aquifers
supplying surface waters to the critial
habitat. Geothermal exploration in the
San Bernardino Valley is subject to
Federal regulation and licensing by the
BLM. It should be emphasized that
critical habitat designation may not
affect geothermal exploration activities
in the vicinity. The designation of
critical habitat for these species does
not specifically preclude geothermal
development in the area. Exploration
activities will be allowed to proceed in
the vicinity of critical habitat as long as
artesian and surface water supplies at
San Bernardino NWR are adequately
protected.

The Act and implementating
regulations found at 50 CFR 17.21 and
17.31 set forth a series of general
prohibitions and exceptions which apply
to all endangered and threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the U.S. to take,
import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale these
species in interstate or foreign
commerce. It also would be illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that was illegally
taken. Certain exceptions would apply
to agents of the Service and State
conservation agencies.

Regulations codified at 50 CFR 17.22,
17.23, and 17.32 provide for the issuance
of permits to carry out otherwise
prohibited activities involving
endangered and threatened species
under certain circumstances. Such
permits are available for scientific
purposes or to enhance the propagation
or survival of the species. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship which would
be suffered if such relief were not
avaiable. In addition, the two species
proposed as threatened, the Yaqui
catfish and beautiful shiner, have a
special rule which will allow take for
educational, scientific, or conservation
purposes in accordance with applicable
State laws and regulations. Any
violation of applicable State law would
be a violation of the Endangered Species
Act. At present no State laws or
regulations are applicable to the Yaqui
catfish or beautiful shiner, because
neither species is presently found in
Arizona. When the reintroduction of
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these species into Arizona waters
occurs, the State will regulate taking in
accordance with already existing laws
and regulations regarding fishes. This
special rule will allow these fishes to be
managed as threatened species, thus
allowing for more efficient management
of the species, and enhancing their
conservation. Without the special rule,
all prohibitions of an endangered
species status would apply.

The Service will review these species
to determine whether they should be
placed upon the Annex of the
Convention on Nature Protection and
Wildlife Preservation in the Western
Hemisphere, implemented through
section 8(A)(e) of the Act, and whether
they should be considered for other
international agreements.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).

Regulatory Flexibility Act and Executive
Order 12291

The Department of the Interior has
determined that designation of critical
habitat for these fishes will not
constitute a major rule under Executive
Order 12291 and certifies that this
designation will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
These findings are based on a
Determination of Effects which is
available at the U.S. Fish and Wildlife
Service Regional Office (see ADDRESS
section).

The following information was
considered in determining the economic
and other impacts that might result from
the determination of critical habitat.

Agriculture, primarily cattle
production, constitutes the primary
product of the areas surrounding the
critical habitat. These activities are not
expected to affect or be affected by the
critical habitat designation on the San
Bernardino NWR.

Some interest had been shown in
potential geothermal resources in the
vicinity of San Bernardino NWR.
Geothermal drilling might possibly
affect the underground aquifer supplying
surface waters at San Bernardino NWR,
the critical habitat of the Rio Yaqui

fishes. Any exploration activities,
however, are subject to regulation and
licensing by the BLM. The adjacent area
is not a KGRA and there are currently
no leases or any interest in that area
that would affect or be affected by the
critical habitat designation.

The final critical habitat designation
for the threatened and endangered Rio
Yaqui fishes should cause no additional
impacts upon the present economic
status of Cochise County.

The final rule designating critical
habitat for three fish species contain no
recordkeeping or information collection
requirements as defined by the
Paperwork Reduction Act of 1980.
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation
PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; and Pub. L.
97-304, 96 Stat. 1411 (16 U.S.C. 1531 et seg.).

2. Amend § 17.11(h) by adding the
following entry in alphabetical order
under “FISHES" to the List of .
Endangered and Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

E - - % .

The primary authors of this rule are MEhy
Mr. Jim Bednarz, Ms. S.E. Stefferud, and (h)
Dr. James Johnson, U.S. Fish and

Species Vertebrate
When Critical  Special
Historic range populaton where . gap,q

Common name Scientific name m" e fres
Fishes .
Catfish, Yaqui........ ketalurys pricei........ USA. (AZ), M B T 157. 17.95(e).. 17.44(g)
Chub, Yaqui........... Gila purpuréa ........ US.A. (AZ), Mexico..... Entire....... VR TR 157 e 17.95(8) .. N/A
Shiner, beautiful ... Notroprs USA. (AZ, NM), TSN, Ao LA 157, oo 17.95(€)... 17.44(g)

formosus Mexico.

3. Amend § 17.95(e) by adding critical
habitat of the Yaqui chub after chub,
Spotfin:

§ 17.95 Critical habitat—fish and wildlife.
(e) Fishes.

* * -

Yaqui Chub (Gila purpurea)

Arizona, Cochise County. All aquatic
habitats of San Bernardino NWR in S% Sec.

11; Sec. 14; S'% and NEY Sec. 15; T245, R30E.
Known constituent elements include clean
permanent water with deep pools and
intermediate areas with riffles, areas of
detritus or heavily overgrown cut banks in
the Rio Yaqui drainage, and the absence of
introduced exotic fishes.
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BEAUTIFUL SHINER
YAQU! CATFISH
YAQUI CHUB

Cochise County, ARIZONA

cNonh
Pond and
Springs

11 12
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T = e
2’ ‘ e - - .
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15 &, _.°;e
Tule T, o ¥ 13 /‘
ule Tank : ‘
and Sprin Twind /&
PTiREYP | Pond 8
oHouu Pond /Qe
=] ./»
| /| Hay

R30E
$ J * & Beautiful Shiner (Notropis formosus)

4. Amend § 17.95(e) by adding critical Arizona, Cochise County. All aguatic
habitat of the beautiful shiner after habitats of San Bernardino NWR in S% Sec.
Pupfish, Leon Sprinep: 11; Sec. 14; S% and NEY% Sec. 15: T24S, R30E.

Known constituent elements include small
§17.95 Critical habitat—fish and wildlife. permanent streams with riffles, or
. * N " . intermittent creeks with pools and riffles in
(¢) Fishes the Rio Yaqui drainage with clean unpolluted
i 2 " - : water. These waters should be free of

introduced exotic fishes.
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BEAUTIFUL SHINER
YAQUI CATFISH
YAQUI CHUB

Cochise County, ARIZONA
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4
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and Springes | pond \69
oﬂou-e Pond /Q?
o] /‘
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R30E

. * * - *

Yaqui Catfish (Ictalurus pricei)
5. Amend § 17.95(e) by adding critical Arizona, Cochise County, All aquatic

habitat of the Yaqui catfish before
Cabefish, Alabama:

§17.95 Critical habitat—fish and wildlife.

(e) Fishes.

habitats of San Bernardino NWR in S% Sec.

11; Sec. 14; 8% and NEY% Sec, 15; T24S, R30E,

Known constituent elements include clean
unpolluted permanent water in streams with
medium current with clear pools in the Rio
Yaqui drainage. These waters should be
without introduced exotic fishes.
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BEAUTIFUL SHINER
YAQUI CATFISH
YAQUI CHUB

Cochise County, ARIZONA
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5] - ./.
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R3CE

. * - »

6. Amend § 17.44 by adding a new
paragraph (h) to read as follows:

§ 17.44 Special rules—fishes.

- * .

(h) Yaqui catfish (/ctalurus pricei) and
beautiful shiner (Notropis formosus).

(1) All provisions of § 17.31 apply to
these species, except that they may be
taken for educational, scientific, or
conservation purposes in accordance
with applicable Arizona State laws and
regulations.

(2) Any violation of State law will
also be a violation of the Endangered
Species Act.

Dated: August 6, 1984.
G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 84-22633 Filed 8-30-84; 8:45 am|
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of  ~
Endangered Status for Thelypodium
stenopetalum (slender-petaled

mustard) and Sidalcea pedata (pedate
checker-mallow)

AGENCY: Fish and Wildlife Service,
Interior.

AcTION: Final rule.

suMMARY: The Service determines
Thelypodium stenopetalum (slender-

petaled mustard) and Sidalcea pedata

(pedate checker-mallow) to be
endangered species. This action is being
taken because over 85 percent of the
historic meadowland habitat for.these
plants has been eliminated by dam
construction and urban and commercial
development. Most of the remaining
habitat in their limited range is subject
to development and/or adverse
modification. The designation of these
species as endangered provides the
protection of the Endangered Species
Act of 1973, as amended.

EFFECTIVE DATE: The effective date of
this rule is October 1, 1984.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service Office, Suite 1692, Lloyd 500
Building, 500 N.E. Multnomah Street,
Portland, Oregon 97232 (503/231-6131).

FOR FURTHER INFORMATION CONTACT:
Mr. Sanford R. Wilbur, Endangered
Species Specialist, Regional Office, U.S.
Fish’and Wildlife Service, Suite 1692,
Lloyd 500 Building, 500 N.E. Multnomah
Street, Portland, Oregon 97232 (503/231-
6131).

SUPPLEMENTARY INFORMATION:
Background

Sidalcea pedata (pedate checker-
mallow) is a multi-stemmed, perennial
herb of the mallow family. Asa Gray
first described this species in 1887 from
“Bear Valley in the San Bernardino
Mountains, southern California.” It
grows from a fleshy taproot. The leaves
are predominately basal with 3-5 lobes.
The few cauline leaves are three-parted,
each part biternately dissected into
linear segments. The flowers are
clustered into loosely spicate racemes
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up to 25 cm long with deep pinkish-rose
petals. Thelypodium stenopetalum
(slender-petaled mustard) is an
herbaceous short-lived perennial,
Sereno Watson described this mustard
in 1887 from ""Bear Valley, San
Bernardino Mountains, on stony
hillsides near the upper lake.” It has
simple decumbent to subdecumbent
stems 3-8 dm tall. The cauline leaves
are oblong-lanceolate, 1-5 cm long, 0.5~
0.9 cm wide and sagittate at the base.
The inflorescence is a 1-2 dm long
raceme. The flower petals are mostly
lavender or whitish and crisped above.
The sessile fruits are straight or slightly
incurved, 3-5 cm long and ascending.
Both of these plant species are localized
in the moist alkaline meadows of the Big
Bear Basin of San Bernardino County,
California.

Although these species were once
more abundant locally, the
impoundment of Big Bear Lake in the
late 1800's and subsequent urbanization
have eliminated nearly all of the natural
meadowlands of Big Bear Valley, an
estimated reduction from more than
7,000 acres to about 1,000 acres. Most of
the known stands of checker-mallow
and mustard plants were destroyed by
these activities. Almost all of the former
wet meadow habitats necessary to the
continued existence of these species
have been eliminated. Both species now
exist as very reduced populations
having severly restricted distributions.

Studies supported by the U.S, Forest
Service (Krantz, 1979) and later studies
(Krantz, 1982) have estimated total
occupied acreage for the pedate
checker-mallow (including scattered
residual plants) at about 14.5 acres.
Total acreage of slender-petaled
mustard populations has been estimated
at approximately 16 acres divided
among six sites in four general areas
(Krantz, 1979, 1980, 1962).

At present the pedate checker-mallow
remains in significant numbers only at
three locations near Bluff Lake, Baldwin
Lake, and the south shore of Big Bear
Lake, all of which are under private
ownership. Scattered individuals can
also be found in a few other areas,
mostly vacant lots or remnant meadows
surrounded by housing or commercial
developments. Such scattered plants
apparently do not reproduce and are
expected to die out.

The slender-petaled mustard is now
known from only four locations, the
south shore of Big Bear Lake, near
Baldwin Lake, near Erwin Lake, and in
Holcomb Valley. The first three are
privately owned and under
consideration for additional
development. The fourth site, Holcomb
Valley on National Forest land, was

threatened by off-road vehicle (ORV)
use. The Forest Service is aware of this
population and has implemented
protective measures at the site.

Section 12 of the Endangered Species
Act of 1973 directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. This
report, designated as House Document
No. 94-51, was presented to Congresss
on January 9, 1975. On July 1, 1975, the
Service published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the report-as a petition within the
context of section 4(c)(2) of the 1973 Act,
and of its intention thereby to review
the status of the plant taxa named
within. Sidalcea pedata and
Thelypodium stenopetalum were
included in that notice. The July 1, 1975,
notice was replaced on December 15,
1980, by the Service's publication in the
Federal Register (45 FR 82479) of a new
notice of review for plants, which
included these species. On July 28, 1982,
Tim Krantz petitioned the Service to list
both these species, and furnished
information about their current status. A
proposed rule to determine endangered
status followed in the Federal Register
of July 15, 1983 (48 FR 32522-32525).

Summary of Comments and
Recommendations

In the July 15, 1983, proposed rule {48
FR 32522-32525) and associated
notifictions, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, and other interested .
parties were contacted and requested to
comment. A newspaper notice was
published in the Sun paper of San
Bernardino County on September 9,
1983, which invited general public
comment, No public hearing was
requested. Seven responses (six
containing comments) were received,
and the comments are discussed below,

Comments by four professional
botanists and one geologist strongly
supported the listing of both plant
species. A botanist with a State native
plant society indicated that habitat
conditions have deteriorated further
since the status surveys of 1978-80. A
university botanist also mentioned
additonal documented habitat loss and
present peril of these plants. A
representative of a botanical journal
pointed out that mountain meadows
tend to be fragile and to'recover their
full floristic complement quite slowly
after being overused, He considered
protection of such areas to be essential.

A professional geologist discussed the
distinctive “pavement” soil profile in the
Big Bear area and its concomitant
unique flora. Because deep disturbances
of the soil profile can permanently
destroy the pavement habitat, he
suggested that other rare pavement
endemics be listed as well. No particular
species were named by this commentor,
but the Service presently has several
species restricted to that general area
under review, and would appreciate
additional information regarding any of
them.

An additional comment by the
California Department of Water
Resources suggested that critical habitat
be designated to allow early
consideration of these species in future
planning for State and local activities.
Critical habitat was not designated to
avoid focusing attention on the plants,
which could result in injurious collection
or other taking activities. However, the
Service will endeavor to keep affected
State and local agencies informed of the
location and status of the plants that
might affect planning processes
undertaken pursuant to the California
Environmental Quality Act (CEQA).

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Sidalcea pedata (pedate checker-
mallow) and Thelypodium stencpetalum
(slender-petaled mustard) should be
classified as endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424; under revision to accommodate
the 1982 Amendments—see proposal at
48 FR 36062, August 8, 1983) were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a)(1).
These factors and their application to
Sidalcea pedata A. Gray (pedate
checker-mallow) and Thelypodium
stenopetalum Watson (slender-petaled
mustard) are as follows:

A. The present or threatened
destruction, modification, or curtaiiment
of its habitat or range. These two plant
species are both restricted in range to
the few remaining wet alkaline
meadows of the Big Bear Lake Basin.
Both species occur in very low numbers
and most of the wet meadows necessary «
for their continued existence have been
eliminated by urban and commercial
developments. About 80 percent of the
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remaining habitat is subject to
development, much of it anticipated in
the next few years. In a few areas, off-
road vehicle activity has also eliminated
colonies and damaged habitat.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not applicable to either of
these species.

C. Disease or predation. Historically,
cattle grazing in the Big Bear Lake basin
probably affected the species
composition of many of the meadow
areas formerly supporting these plants.
A few of the remaining colonies of both
species still suffer possible adverse
impacts from cattle grazing, but this
threat appears less imminent than the
development threats mentioned in
Factor A above.

D. The inadequacy of existing
regulatory mechanisms. Although the
pedate checker-mallow and slender-
petaled mustard are listed by the State
of California as endangered, State law
principally addresses salvage of plants
when there is a change in land use and
restrictions on trade, and does not
provide sufficient protection to ensure
survival of the species in its natural
habitat. Federal listing would provide
some additional protection for both
species, and provide new options for
their protection and management.

E. Other natural or manmade factors
affecting its continued existence. None
known.

The Service has carefully assessed the
best scientific information available
regarding the past, present, and future
threats faced by these species in
determining to make this rule final.

Jased on this evaluation, the preferred
action is to list the pedate checker-
mallow and the slender-petaled mustard
as endangered. Urban and commercial
development threaten to eliminate wet
meadow habitats that support the
plants. These listing actions will
increase the protection of both plant
species. Critical habitat is not being
designated for either species because it
may focus attention on the plants and
might encourage taking.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that, to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for these species at this time.

All known colonies of pedate checker-
mallow and all but one colony of
slender-petaled mustard occur on
Private lands, where direct Federal
involvement is minimal. Critical habitat

designation would probably focus
attention upon the listed plants and their
rare and vulnerable status, and might
encourage collection for private or
commercial purposes. The danger thus
posed to these species by the
designation of critical habitat
outweights the minimal protections that
would be provided.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that conservation
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 and are now under revision {see
proposal at 48 FR 29990; June 29, 1983).
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. Some
consultation involving actions on Forest
Service lands is anticipated. A
consultation will be conducted for
issuance of a special use permit for a
permanent pipeline carrying wastewater
from the Big Bear Basin to Lucerne
Valley that now crosses Forest Service
property. No other actions are presently
known that would require a consultation
under section 7.

The Act and its implementing
regulations found at 50 CFR 17.61, 17.62,
and 17.63 set forth a series of general
trade prohibitions and exceptions that
apply to all endangered plant species.
With respect to the pedate checker-
mallow and slender-petaled mustard, all
trade prohibitions of section 9(a)(2) of
the Act, implemented by 50 CFR 17.61,
apply. These prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to

import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, or sell or offer for
sale this species in interstate or foreign
commerce. The Act and 50 CFR 17.62
and 17.63 also provide for the issuance
of permits to carry out otherwise
prohibited activites involving
endangered species under certain
circumstances. It is anticipated that few
trade permits will ever be sought or
issued since these species are not
common in cultivation or in the wild.

Section 9(a)(2)(B) of the Act, as
amended in 1982, prohibits the removal
and reduction to posession of
endangered plant species from areas |
under Federal jurisdiction. The new 1
prohibition now applies to the slender-
petaled mustard on U.S. Forest Service
lands in the Holcomb Valley. Proposed
regulations implementing this |
prohibition were published on July 8, l
1983 (48 FR 31417). Permits for
exceptions to this prohibition are
available through section 10(a)(1){A) of
the Act. It is anticipated that few
permits for the removal and reduction to
possession of the species will ever be
requested. Requests for copies of the
regulations on plants and inquiries
regarding them may be addressed to the
Federal Wildlife Permit Office, U.S. Fish
and Wildlife Service, Washington, D.C.
20240 (703/235-1903).

The Service will review these species
to determine whether they should be
placed upon the Annex of the
Convention on Nature Protection and !
Wildlife Preservation in the Western
Hemisphere, which is implemented
through section 8{A)(e) of the Act, and
whether they should be considered for
other appropriate international
agreements.

National Environmental Policy Act '

The Fish and Wildlife Service has 1
determined that an Environmental
Assessment, as defined in regulations
implementing the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to
section 4(a) of the Endangered Species
Act of 1973, as amended. A notice
outlining the Service’s reasons for this
determination was published in the
Federal Register on October 25, 1983 (48
FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants

PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter 1, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub, L. 93-205, 87 Stal. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.

3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97—
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.12(h) by adding the
following, in alphabetical order by
family and genus, to the List of
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened
plants.

(h] LR
(agriculture).
Regulations Promulgation
Species
T e e B WA LIS When Criticat Special
Historic range Status "
Sciantific name Common name 2 Veted:  -habitat fules
Brassicaceao—Mustard famity
Thelypodium stenopetaium .. Slender-petaled mustard........ USA. (CA)...... E 158 NA NA
Malvaceae—Maitow family
Sidalcea pedata...... Pedate checker-mallow.......... U.SA (CA)...... E 158 NA NA

Dated: August 6, 1984.
G. Ray Amett,

Assistant Secretary for Fish and Wildlife and Parks.

|FR Doc. 84-23156 Filed 6-30-84; 545 am)|
BILLING CODE 4310-55-M
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50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Final Rule To Deregulate
the Bahama Swallowtail Butterfly and
To Reclassify the Schaus Swallowtail
Butterfly From Threatened to
Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule. .

suMMARY: The Service make a final
determination to remove the Bahama
swallowtail butterfly (Heraclides
(Papilio) andraemon bonhoter) from the
U.S. List of Endangered and Threatened
Wildlife, and to reclassify the Schaus
swallowtail butterfly (Heraclides
(Papilio) aristodemus ponceanus) from
threatened to endangered status. The
action is taken under the authority of the
Endangered Species Act of 1973, as
amended. Both species occur in Dade
and Monroe Counties, Florida, and were
listed as threatened species in 1976. A
recent review of the status of each of
these species indicates that the Bahama
swallowtail is only a sporadic resident
of the United States. It is not
subspecifically distinct from the non-
threatened Bahaman population of this
species and does not presently qualify
for listing under the Endangered Species
Act, as amended. The Schaus
swallowtail has declined in numbers
and range since the time of its listing.
This action is consistent with a petition
filed with the Service on March 9, 1983,
by the Florida Game and Fresh Water
Fish Commission, and also follows the
recommendations of the approved
Schaus swallowtail butterfly recovery
plan. This rule removes the protection of
the Endangered Species Act from the
Bahama swallowtail, and affords the

Schaus swallowtail the protection of
endangered status. Neither species
remains eligible for a special rule at 50
CFR 17,47 that permits non-commercial
take of adults, so that special rule is
deleted,

EFFECTIVE DATE: The effective date of
this rale is October 1, 1984,
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours (7:00 a.m.~4:30 p.m.) at the
Service's Endangered Species Field
Station, U.S. Fish and Wildlife Service,
2747 Art Museum Drive, Jacksonville,
Florida 32207.

FOR FURTHER INFORMATION CONTACT:
Mr. David J. Wesley, Endangered
Species Field Supervisor, at the above
address (904/791-2580 or FTS 946-2580).
SUPPLEMENTARY INFORMATION:

Background

The Bahama (Heraclides\{Papilio)
andraemon bonhotei} and Schaus
(Heraclides (Papilio) aristodemus
ponceanus) swallowtail butterflies are
representatives of tropical species
which reach their northern limits of
distribution in southern Florida. The
Bahama swallowtail was described by
Sharpe in 1900. It has dark brown wings
with a median yellow band and has two
pairs of tails on the hindwings. The
Schaus swallowtail was described by
Schaus in 1911. Adults have blackish-
brown wings with broad rusty patches
under the hindwings. Only one pair of
tails is present, The primary food of the
larval Schaus swallowtail is torchwood
(Amyris elemifera), while the larval
Bahama swallowtail feeds on key lime
(Citrus aurantifolia) and various Ruta
and Xanthoxylum species.

The Bahama swallowtail has been
recorded from Miami and Elliott Key,
Dade County, and from Key Largo and

Long Key, Monroe County. Most of the
records are from Elliott Key. The best
available evidence indicates that this
species is not a permanent resident of
the U.S., nor is it subspecifically distinct
from the resident Heraclides andraemon
bonhotei population in the Bahamas.
This species has occasionally
reproduced in the U.S., but apparently
soon dies out. The most recent known
breeding in the U.S. was on Elliott Key
in 1972 (U.S. Fish and Wildlife Service,
1982).

The Schaus swallowtail originally
occurred from the Miami area south
through the Florida Keys as far as Lower
Matecumbe Key. The last records from
Miami were in 1924. Presumably, urban
development eliminated the habitat of
the species there. The last records for
Upper and Lower Matecumbe Keys
were in the mid-1940's.

The disappearance of the species from
these Keys apparently coincided with
heavy collecting pressure, although
collecting is not known to have caused
the decline. In the early 1970's, the
butterfly was relatively abundant on
north Key Largo, but appears to be rare
there now. The known range of the
Schaus swallowtail is now Elliott and
Old Rhodes Keys in Biscayne National
Park, Dade County, and north Key
Largo, Monroe County (Loftus and
Kushlan, 1982; U.S. Fish and Wildlife
Service, 1982).

Both the Bahama and Schaus
swallowtail butterflies are restricted to
tropical hardwood hammocks, which
constitute the climax vegetation of
upland areas in the Florida Keys.
Formerly, this vegetation type occurred
more widely in south Florida, but has
been largely eliminated on the
mainland. The hammocks are closely
related floristically to the West Indies,
and constitute the only tropical upland
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plant community found in the
continental U.S. The Florida Keys
contain the largest remaining
hammocks, but many of the areas are
highly subject to development pressures
because of restrictions on development
in the surrounding lowland (mangrove)
areas. Local, State, and Federal laws
presently limit development on these
wetlands. The hammocks contain a
large number of plant species rare to

. Florida, many of which are considered
threatened or endangered by this State.
The tropical hardwood hammock plant
community is considered to be one of
the most restricted and vulnerable
habitat types in the U.S.

Both butterflies were proposed for
listing as federally threatened on April
22, 1975 (40 FR 17757). The proposal was
made final on April 8, 1976 {41 FR
177386). The final regulation included a
special rule at 50 CFR 17.47(a)

- exempting both species from some of the
protective provisions available to
threatened species under 50 CFR 17.31.
Nen-commercial take of adults was
allowed, provided that other local, State,
and Federal regulations were complied
with. Chapter 39-27 of the Florida
Administrative Code, however,
presently lists the Bahama and Schaus
swallowtail butterflies as threatened,
and prohibits take, possession, sale or
transport of all life stages of these
species, except by permit, The Federal
special rule is superseded by Florida
State legislation, because the special
rule allows take of adults only where
the take would be in compliance with all
other local, State, and Federal
regulations. Section 6{f) of the
Endangered Species Act allows State
taking prohibitions to be more
restrictive than those imposed by the
Act or its implementing regulations.

Section 4(c)(2) of the Endangered
Species Act, as amended, requires that a
5-year review of the List of Endangered
and Threatened Wildlife be carried out
to determine whether any species
should be removed from the list or
changed in status. A 5-year review
notice for the Bahama and Schaus
swallowtail butterflies was published by
the Service in the February 27, 1981,
Federal Register (46 FR 14652).

At the time the Bahama swallowtail
was listed, the Endangered Species Act
allowed protection for distinct
population segments of all types of
wildlife. The 1978 Amendments to the
Act restricted protection at the
population level to vertebrates. Since
the U.S. populations of the Bahama
swallowtail are not subspecifically
distinct from the Bahaman populations,
and since the subspecies bonhotel is not

in danger of extinction throughout all or
a significant portion of its range, the
Act, as amended, requires that this
species be removed from the List of
Endangered and Threatened Wildlife.

The Florida Game and Fresh Water
Fish Commission recently carried out
research on the status of the Bahama
and Schaus swallowtail butterflies. The
studies were funded in part with funds
provided by the Service under Section 6
of the Endangered Species Act. The
results of this research were
incorporated into a recovery plan for the
Schaus swallowtail butterfly, including
recommendations for the Bahama
swallowtail (U.S. Fish and Wildlife
Service, 1982). The plan recommended
that the Bahama swallowtail be
delisted, and that the Schaus
swallowtail be reclassified from
threatened to endangered, based on its
decline in numbers and distribution.

In a petition dated February 23, 1983,
and received March 9, 1983, the Florida
Game and Fresh Water Fish
Commission requested that the Schaus
swallowtail be reclassified as an
endangered species. An administrative
finding that the requested action might
be warranted was made on May 9, 1983.

On August 29, 1983, the Service

" published in the Federal Register (48 FR

39096) a proposal to delist the Bahama
swallowtail and to reclassify the Schaus
swallowtail butterfly from threatened to
endangered. Publication of this
proposed rule signified that the
requested action was warranted, and
constituted a required finding in
accordance with section 4(b)(3)(B](ii) of
the Act as amended in 1982,

Summary of Comments and
Recommendations

In the August 29, 1983, proposed rule
(48 FR 39096) and associated
notifications, all interested parties were
requested to submit factual reports or
information which might contribute to
the development of a final rule.
Appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices were published in the Miami,
Florida, Herald on September 25, 1983,
and in the Tavernier, Florida, Keynoter
on September 22 and 29, 1983; general
comment on the proposal was invited.
Eight comments were received.

Florida's Department of Natural
Resources (Division of Parks and
Recreation) and Department of
Agriculture and Consumer Services
(DACS) supported the proposals. DACS
noted, however, that Heraclides
aristodemus specimens from Andros

Island in the Bahamas appeared to be
indistinguishable from those in the
Florida Keys. Bahaman populations of
Heraclides aristodemus are presently
ascribed to the subspecies driophilus.
Another commenter, a lepidopterist, also
supported the proposal. He indicated
that there was evidence that the Cuban
population of Heraclides ponceanus
(presently ascribed to the subspecies
telmenes), might also be identical to the
Florida populations of ponceanus but
that there is got presently sufficient data
to substantiate this. The Service
responds that, with respect to the
taxonomic status of Heraclides
aristodemus, the current scientific
literature considers Heraclides
aristodemus ponceanus to be restricted
to the Keys of Monroe and Dade
Counties, Florida. If at any time
revisionary work were to indicate that
ponceanus should be synonymized with
one or more of the other subspecies of
Heraclides aristodemus, the Service
would review the status of the Schaus
swallowtail with respect to section 4{a)
of the Endangered Species Act. If the
taxon were not in danger of extinction
throughout all or a significant portion of
its range, or likely to become
endangered in the foreseeable future, it
would no longer qualify for the
protection of the Endangered Species
Act. For example, if the butterfly were
determined to be widespread and
abundant in Cuba and the Bahamas,
with no serious threat to its continued
existence on these islands, the Florida
population would not be eligible for the
protection of the Act.

Support for the proposals was also
received from the Florida Natural Areas
Inventory, the National Park Service
(Biscayne National Park), the
International Union for Conservation of
Nature and Natural Resources
(Conservation Monitoring Centre) and
two private citizens.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Bahama swallowtail should be
removed from the U.S. List of
Endangered and Threatened Wildlife,
and that the Schaus swallowtail
butterfly should be reclassified from
threatened to endangered status.
Procedures found at Section 4{a](1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations
promulgated to implement the listing
provisions of the Act (codified at 50 CFR
Part 424; under revision to accommodate
the 1982 Amendments to the Act—see
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proposal at 48 FR 36062, August 8, 1983)
were followed. A species may be )
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the Bahama swallowtail
butterfly (Heraclides andraemon
bonhotei) and Schaus swallowtail
butterfly (Heraclides aristodemus
ponceanus) are as follows.

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The Bahama
swallowtail occurs throughout the
Bahama Islands. There is no information
indicating any threat to the species
throughout its range.

Development for residential and
recreational purposes threatens to
modify or eliminate tropical hardwood
forest hammocks on which the Schaus
swallowtail depends. Uplands in the
Florida Keys, though limited in area, are
of much development interest due to the
many wetland (mangrove) areas that are
virtually impossible to develop. The
entire range of this butterfly is
vulnerable to modification or
destruction from hurricanes. As the
range of the species becomes
increasingly limited and fragmented, the
likelihood of a single hurricane
destroying all or most of the remaining
population increases.

B. Overutilization for commercial,
recreational, scientific or educational
purposes. Both the Bahama and Schaus
swallowtail butterflies are popular with
collectors. Although a few individuals of
the Bahama swallowtail may
occasionally be collected when this
species appears in Florida, there is no
information indicating that the species is
threatened by overutilization in the
Bahamas.

At the time of the listing of the Schaus
swallowtail as a threatened species,
some correspondents believed that
collection of this species represented a
threat. Since the species was listed, it
has decreased in range and numbers.
Collecting is now probably a greater
threat than at the time of listing.

C. Disease or predation, Not
applicable.

D. The inadequacy of existing
regulatory mechanisms. This final rule
removes the Bahama swallowtail
butterfly from the protection of the
Endangered Species Act. Federal listing
as threatened and similar state listing
under Chapter 39-27.04 of the Florida
Administrative Code both provide
regulatory protections for the Schaus
swallowtail butterfly, but its population
has generally declined, even subsequent
lo listing. Reclassification from
threatened to endangered will benefit

the Schaus swallowtail by giving
increased priority to its recovery needs,
pursuant to section 4(g)(4) of the Act, as
amended.

E. Other natural or manmade factors
affecting its continued existence. The
Bahamarn segment of the Bahama
swallowtail populations provides it with
insurance against the risk of extinction.
The Schaus swallowtail could lose a
significant portion of its remaining
populations from hurricanes or frost.
The range of this species has decreased
substantially in recent decades. The
present restricted range could be greatly
reduced or eliminated by a single
hurricane. The Schaus swallowtail is
near the limits of its cold-tolerance in
south Florida, and a single severe freeze
could also greatly reduce the population.

Insecticide application may have
adverse affects on the Schaus
swallowtail. The Monroe County
Mosquito Control District applies
insecticides to control adult and larval
mosquitoes. Both ground and aerial
applications are made. The large amount
of insecticides applied annually in
Monroe County (4-5 thousand gallons of
Dibrom and Baytex mixed with 50-80
thousand gallons of diesel fuel) could
adversely affect the Schaus swallowtail
as well as other insects native to the
hardwood hammocks.

The Service has carefully assessed the
best scientific information available
regarding the past, present, and future
threats faced by these species in
determining to make this rule final.
Based on this evaluation, the preferred
action is to reclassify the Schaus
swallowtail butterfly from threatened to
endangered status and to remove the
Bahama swallowtail butterfly from the
U.S. List of Endangered and Threatened
Wildlife. The Schaus swallowtail has
declined since the time it was listed as
threatened; the Bahama swallowtail no
longer biologically or legally qualifies
for the protection of the Endangered
Species Act. The reason for not
designating critical habitat for the
Schaus swallowtail is discussed in the
following section. A decision to take no
action would leave both species in
inappropriate status. Therefore, no
action would be contrary to the Act's
intent.

Critical Habitat

Section 4{a)(3) of the Endangered
Species Act, as amended, requires that
to the maximum extent prudent and

determinable, the Secretary designate
critical habitat at the time any species is

‘determined to be endangered or

threatened. The Service finds that
designation of critical habitat is not
prudent for the Schaus swallowtail

butterfly. Section 4(b) of the Act
requires publication of critical habitat
maps in the Federal Register.
Publication of critical habitat
descriptions would make this species
even more vulnerable to collecting and
other pressures and would increase
enforcement problems. Though taking
prohibitions exist, effective enforcement
is difficult, particularly outside Biscayne
National Park. For these reasons, the
recovery plan for the Schaus
swallowtail butterfly expressly
recommends that no publicity be given
to the remaining colonies of this species.
Therefore, it would not be prudent to
determine critical habitat for the Schaus
swallowtail butterfly at this time,

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages conservation
actions by Federal, State, and private
agencies, groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. Such actions are
initiated by the Service following listing.
The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part,
below. These conservation measures
will no longer apply to the Bahama
swallowtail butterfly.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 and are now under revision (see
proposal at 48 FR 29990; June 9, 1983).
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species. If a Federal action may
affect a listed species, the responsible
Federal agency must enter into
consultation with the Service. Since the
Schaus swallowtail is already protected
by section 7 of the Act by its listing as a
threatened species, reclassifying the
species to endangered will not affect
this requirement.

The Act and its implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
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wildlife, These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that had been
taken illegally. Certain exceptions apply
to agents of the Service and State
congervation agencies.

Permits my be issued to carry out
otherwise prohibited activities involving
endangered animal species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not
available.

A special rule (50 CFR 17.47(a),
pursuant to section 4(d) of the Act)
previously allowed non-commercial take
of both the Bahama and Schaus
swallowtail butterflies. These
exemptions applied, however, only if
concordant with State and local
regulations and ordinances. Florida
State law presently prohibits collecting
these species except by permit, thus
overriding the special rule.

This final rule removes all Federal
protection for the Bahama swallowtail,
and, by deleting the special rule for the
Schaus swallowtail butterfly, brings
existing Federal regulatory prohibitions
into conformance with current State
law. Few effects are anticipated from
this change; the Bahama swallowtail is
an occasional migrant to the U.S. and
few specimens could be taken here. No
additional effects are expected
regarding the Schaus swallowtail,
because take is already prohibited by
State law except under permit.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was publiched in the Federal Register on
October 25, 1983 (48 FR 49244).
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The primary author of this final rule is
Dr. Michael M. Bentzien, U.S. Fish and
Wildlife Service, 2747 Art Museum
Drive, Jacksonville, Florida 32207 (904/
791-2580 or FTS 946-2580). Dr. George E.
Drewry of the Service’'s Washington
Office served as editor.

List of Subjects in 50 CFR Part 17

Regulations Promulgation

PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter 1, Title 50 of the Code of
Federal Regulations, is amended as set
forth below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 84-359, 80 Stat. 911; Pub. L. 95-632, 92 Stat.
8751; Pub, L. 96-159, 93 Stat. 1225; Pub. L, 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.11(h) by changing the
status of the Schaus swallowtail
butterfly, under “INSECTS," from
threatened to endangered; changing its
scientific name, to reflect current usage,
and revising the “special rules" column,
as follows:

§ 17.11 Endangered and threatened

Endangered and threatened wildlife, wildlife.
Fish, Marine mammals, Plants ¥ ¥ ‘ * »
(agriculture). ) ="~
: pop\a?ma -ﬁfm When Critical  Special
k- Historic range Status isted habil ol
Common name Scientific name ek e A 4 tat -4
Butterly, Schaus  Hevachides (Papiio) USA. (FL). NA E 13,159 . NA.co: NA
PONCEANUS.

. \ - .

3. Further amend § 17.11(h) by
removing the Bahama Swallowtail
butterfly (Papilio andraemon bonhotei),
under “INSECTS," from the list of
Endangered and Threatened Wildlife.

§ 17.47 [Reserved]

4. Section 17.47 is removed and
reserved,

Dated: August 14, 1984.
G. Ray Amett,
Assistant Secretary for Fish and Wildlife and

* Parks.

|FR Doc. 84-23157 Filed 8-30-84: 8:45 am|
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Key Largo
Woodrat and Key Largo Cotton Mouse

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
endangered status for the Key Largo
woodrat and cotton mouse, two small
mammals native to Key Largo, Monroe

County, Florida. Destruction and
alternation of tropical hardwood
hammock forest, to which both species
are restricted, is a threat to their
continued existence. Both were listed as
endangered by an emergency rule on
September 21, 1983, but that rule expired
on May 18, 1984. This final rule restores
the protection of the Endangered
Species Act of 1973, as amended.

DATES: The effective date of this rule is
August 31, 1984 because the Service
considers that the period between the
expiration of the emergency rule
covering the Key Largo woodrat and
cotton mouse, and the implementation of
this permanent final rule, should be as
brief as possible because of the threats
facing these species.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal Qusiness
hours (7:00 a.m.—4:30 p.m.) at the
Service's Endangered Species Field
Station, U.S. Fish and Wildlife Service,
2747 Art Museum Drive, Jacksonville,
Flordia 32207.

FOR FURTHER INFORMATION CONTACT:
Mr. David ]. Wesley, Endangered
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Species Field Supervisor, at the above
address (904/791-2580 or FTS 946-2580).
SUPPLEMENTARY INFORMATION:

Background

The Key Largo woodrat (Neotoma
floridana smalli) was described by
Sherman (1955). It is a small mammal,
just over a foot in length including the
haired tail, and the overall coloration is
gray-brown above and white below. It is
the southernmost subspecies of woodrat
in the U.S,, and is separated by a 150-
mile gap from other Flordia woodrat (V.
f. floridana) populations. The Key Largo
cotton mouse (Peromyscus gossypinus
allapaticola) was described by
Schwartz (1952). It is about half as long
as the woodrat, and its coloration is
reddish brown above and white below.
Both the woodrat and cotton mouse are
endemic to Key Largo, Monroe County,
Florida, and originally occurred
throughout the hardwood hammocks on
this Key, but have disappeared from
most of their original range. Both species
were introduced to Lignumvitae Key,
Monroe County, Florida, in 1970. The
woodrat may have reached the carrying
capacity of the available habitat on this
90-hectare (220-acre) key, a State
botanical site, but the status of the
cotton mouse there is unknown. The
Florida Department of Parks and
Recreation had considered relocating
the woodrat and cotton mouse from
Lignumvitae Key, because neither
species is native there. No such
translocation efforts are presently
planned, however.

The upland areas that the woodrat
and cotton mouse inhabit on north Key
Largo reach an elevation of about 4
meters (13 feet). The uplands support a
rich biota, including many rare plant
species. The climax vegetation type is a
hardwood hammock forest with close
floristic affinities to the West Indies.
The hammocks are restricted to upland
areas because they do not tolerate the
intrusion of salt water in the tidal
lowland areas.

Species associated with the north Key
Largo hammocks include the Schaus
swallowtail butterfly (Papilio
aristodemus ponceanus), federally
threatened; and several Florida State-
listed plant species: tamarindillo
(Acacia choriophylla), powdery catopsis
(Catopsis berteroniana), prickly apple
(Cereus gracilis var. simpsonii, a cactus
which the Service presently has under
review (48 FR 53647, November 28,1983)
for possible listing as endangered or
threatended), silver palm (Coccothrinax
argentata) lignum-vitae (Guaiacum
sanctum), inkwood (Hypelate trifoliata),
mahogany mistletoe (Phoradendron

rubram), and brittle thatch palm
(7hrinax microcarpa).

Tropical hardwood hammocks
develop a closed canopy when they are
mature, providing a more moderate,
humid environment than the
surrounding habitats. The Key Largo
woodrat and cotton mouse are restricted
to these hammocks. Tropical hardwood
hammocks were originally found from
Key West northward into the southern
peninsula of Florida, Many of the
hardwood hammocks on the peninsula,
however, have been destroyed due to
human activities. This habitat is one of
the most limited and threatened
ecosystems in Florida. The hammocks
on north Key Largo represent some of
the larges remaining tracts of this
vegetation type. Based on work carried
out on Key Largo from 1968 to 1973,
Brown (1978) reported that the Key
Largo woodrat had been extirpated by
fires and development from the southern
two-thirds of Key Largo.

Hersh (1981) studied the ecology of
the woodrat on north Key Largo.
Woodrat densities on a 5.25-hectare (13-
acre) study area varied between 2 and
2.5 woodrats per hectare (0.8-1.0
woodrat per acre). Mean home range
was 0.2368 hectares (0.6 acre). Each
woodrat used several stick nests (about
5.6 nests per woodrat). Woodrats fed on
leaves, buds, seeds, and flowers of a
variety of plants.

Based on studies carried out on north
Key Largo from January to August of
1979, Barbour and Humphrey (1982)
found that the woodrat and cotton
mouse were most abundant in mature
hammocks and were rare or absent in
young or recovering hammocks. Cotton
mouse density was estimated to be 21.8
mice per hectare (8.8 per acre) in mature
forest, but only 1.2 per hectare (0.5 per
acre) in successional forest. About 463
hectares (1144 acres) on north Key Largo
were occupied by woodrats. Stick nests
were absent from two hammocks
surveyed southwest of the U.S. 1-State
Route 905 intersection. The total
woodrat population on north Key Largo
was estimated to be 654; the introduced
population on Lignumvitae Key was
estimated to be 85.

On May 19, 1980, Dr. Stephen R.
Humphrey of the Florida State Museum,
Gainesville, Florida, petitioned the
Service to add the Key Largo woodrat
and cotton mouse to the U.S, List of
Endangered and Threatened Wildlife,
pursuant to the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.). The petition included a status
report prepared under cortract to the
Florida Game and Fresh Water Fish
Commission. Portions of the report were

recently published (Barbour and
Humphrey 1982). In the Federal Register
of July 28, 1980 (45 FR 49961-49962), the
Service published a notice of petition
acceptance and status review, and
announced its intention to propose
listing the two Key Largo rodents. In the
Federal Register of December 30, 1982
(47 FR 58454-58460), these two mammals
were included in category 1 of the
Service's Review of Vertebrate Wildlife,
meaning that there was sufficient
information on hand to support the
biological appropriateness of a listing
proposal. In the Federal Register of
September 21, 1983 {48 FR 43040-43043),
the Service issued an emergency rule
listing both species as endangered (for
details, see below under “Available
Conservation Measures"). The
emergency rule expired on May 18, 1984,
In the Federal Register of February 9,
1984 (49 FR 4951-4956), the Service
published a proposed permanent
determination of endangered status and
critical habitat for the two species.

Summary of Comments and
Recommendations

In the proposed rule of February 9,
1984, and associated notifications, all
interested parties were requested to
submit information that might contribute
to the development of a final rule.
Appropriate State and Federal agencies,
county governments, scientific
organizations, and other interested
parties were contacted and requested to
comment. Newspaper notices, inviting
public comment, were published in the
Miami Herald on February 29, 1984, the
Marathon Keynoter on March 1, 1984,
and the Key West Citizen on March 2,
1984. On March 12, 1984, the Service
received a request for a public hearing
on the proposal. The hearing was held
on April 24, 1984, in the Plantation Key
Courthouse, Monroe County, Florida.

During the comment period, 62
comments were received. The hearing
was attended by 118 persons; 33
individuals made oral statements, and
12 written statements were handed in.
Official comment was received from the
Florida Game and Fresh Water Fish
Commission, which supported the
proposal.

A large number of comments or oral
statements either supported or opposed
listing these species, but provided no
substantive data. Support for the listing
proposal was voiced by six
environmental organizations.
Opposition was generally received from
landowners, attorneys representing
landowners, realtors, and businesses.
One individual also presented a petition
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signed by 157 persons opposing the
proposal.

The opposing comments received can
be placed in a number of general groups,
depending on content. These categories
of comments, and the Service response
to each, are listed below.

1. The Key Largo woodrat and/or
cotton mouse should not receive the
protection of the Endangered Species
Act because rodents are pest species
and have no intrinsic value to mankind.
Some persons stated that Key Largo
woodrats had invaded their homes:

Service response, Any species of
native wildlife or plant (except a pest
inséct) is eligible, under the appropriate
circumstances, for the protection of the
Endangered Species Act. Economic
value to mankind is not a factor that the
Service may consider in determining
whether to list endangered or threatened
species. The Key Largo woodrat and
cotton mouse are native rodents that
generally avoid contact with humans.
They have not been implicated in
spreading disease to humans. The
comments referring to rat problems
appear to involve the black rat (Rattus
rattus), an introduced pest species that
is common in and around human
dwellings in the Keys. The black rat also
oceurs in hardwood hammocks on north
Key Largo (Hersh, 1981). The Service
has no documented evidence of
woodrats invading human dwellings.

2. Sufficient habitat for the
conservation of the Key Largo woodrat
and cotton mouse is included within
areas scheduled for acquisition by the
Federal (U.S. Fish and Wildlife Service)
or Florida State (Department of Natural
Resources) governments.

Service response. The Key Largo
woodrat and cotton mouse have already
disappeared from most of their original
range, The scheduled acquisitions, if
completed, would improve the potential
for conserving the surviving populations,
but would not eliminate the danger of
extinction. As proposed, these
acquisitions would include about 630
acres of hardwood hammocks
supporting an estimated 318 woodrats,
44 percent of the total population of 654
woodrats estimated by Barbour and
Humphrey (1982) for north Key Largo. At
this time, acquisition of less than 150
acres of hammock kas taken place.
Fifty-one percent of the estimated total
woodrat population on north Key Largo
(336 woodrats) occurs in areas outside
the proposed acquisition projects. These
areas represent niost of the highest
density populations of the woodrat.
Similar population percentages
presumably apply to the cotton mouse.
Although populations of both species
would probably reach higher densities

in the acquisition areas as hardwood
hammocks matured, the most favorable
habitat is now outside the acquisition
projects.

Two commenters noted that Brown
(1978) suggested that preservation of a
few hundred acres of climax tropical
hammock on north Key Largo would be
sufficient to save the Key Largo woodrat
and cotton mouse, and that, failing this,
introduction of both species could be
made to Old Rhodes Key or Elliott Key
in Key Biscayne National Park, The
Service believes that more than a few
hundred acres of hardwood hammock
would be required for the long-term
survival and recovery of the Key Largo
woodrat and cotton mouse.
Transplanting is discussed below under
“3.” Although the Service provided part
of the funding for the publication in
which Dr. Brown's species agcounts and
recommendations appeared (See
“Literature Cited," below), the
contributors to the publication did not
represent the Service or its policies, and
the Service is not in any way restricted
to the conservation recommendations
made in the publication.

3. The Lignumvitae Key State
Botanical Site, as well as potnetial
introduction sites in Key Biscayne
National Park (or elsewhere in the
Florida Keys) could provide adequate
habitat for the conservation of the Key
Largo woodrat and cotton mouse,
negating the need to list them.

Service response. The seemingly
successful introduction of the Key Largo
woodrat onto Lignumvitae Key indicates
that this species might be able to
colonize other hardwood hammocks in
the upper Florida Keys, The principal
hardwood hammocks remaining in the
upper Keys, other than those on north
Key Largo, are those of Key Biscayne
National Part in Dade County. However,
while transplantation to these areas
may be a supplementary means of
helping the species to survive, the
Service must also act to preserve the
ability of the species to exist in its
current range. One of the primary
purposes of the Endangered Species Act
is to provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved (16 U.S.C. 1531(b)). In
accordance with this purpose, the
Service 's policy is to attempt to
conserve and recover endangered and
threatened species within their known
historic ranges. While transplantation of
species may be a valuable conservation
measure, it is not an acceptable
procedure to preclude listing.
Furthermore, any Service recovery
efforts for these species could only take
place if they were listed. Regardless of

the merit of any transplantation
proposals, the Service can commit
Endangered Species Act funding and
manpower only for the recovery of listed
species, After a species is listed, the
Service prepares a recovery plan;
recovery activities could include, but
would not ordinarily be restricted to,
transplantation.

4. The Key Largo woodrat and cotton
mouse are adequately protected by
existing local, State, and Federal
regulations (namely, designation of the
Florida Keys as an Area of Critical State
Concern, regulations affecting dredge
and fill activities, customer service
policies of the Florida Keys Aqueduct
Authority, the Monroe County Land
Clearing Ordinance, and rules in the
Florida Administrative Code affecting
John Pennekamp Coral Reef State Park).

Service response. Proposed principles
for guiding development for the Florida
Keys Area of Critical State Concern
(Florida Statute § 380.0552) contain
provisions for the protection of upland
resources, The proposed principles, if
adopted and rigorously enforced, would
apparently provide considerable
protection to hardwood hammocks.
Designation of federally endangered and
threatened species would aid in the
recognition and preservation of such
areas, however, and would not duplicate
the development guidelines. The Service
cannot at the present time predict what
the final form of the principles for
guiding development will be or assess
the effectiveness of their enforcement.
The Service cannot depend on these
proposals to adequately protect the
rodents. The Service does not believe
the regulations affecting dredge and fill
activities and John Pennekamp State
Park provide any specific protection to
the upland hardwood hammocks on
north Key Largo. While the
establishment of new access channels
and marinas would increase the value of
properties now lacking water access, the
lack of such access does not mean these
areas will be impractical to develop.
Many “landlocked" properties on Key
Largo have been intensively developed.
The policies of the Florida Keys
Aqueduct Authority, contrary to one
comment received, do not exclude water
delivery to all the hardwood hammocks
of the Keys, but only to selected areas.
The areas denied delivery on north Key
Largo are nearly all within proposed
Federal or State acquisition projects,
mainly west of State Route 905. None of
the above-mentioned regulations, either
individually or in concert, duplicate the
protection afforded endangered or
threatened species by tne Endangered
Species Act.
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5. The Key Largo woodrat and cotton
mouse are not valid species or
subspecies and are not native to Key
Largo; they are, therefore, ineligible for
the protection of the Endangered
Species Act. Mr: Alan B. Maxwell, of
Sea Critters, Inc., submitted that the Key
Largo woodrat and cotton mouse were
not valid subspecies because the
woodrat could only be differentiated
from mainland Florida populations by
an internal (skull) character, and the
cotton mouse was characterized by a
trait (red pelage) also expressed to a
lesser degree by cotton mice
(Peromyscus gossypinus palmarius)
from the southeastern Florida mainland.
Mr. Maxwell indicated direct contact
had taken place between the Key Largo
cotton mouse and mainland forms of
this species. He further stated that
electrophoretic or immunological studies
might confirm whether or not the Key
Largo woodrat or cotton mouse are true
subspecies. Mr. Maxwell also suggested
that these species could be reared in
captivity in any numbers desired and
their survivability could be improved by
hybridizing them with cotton mice and
woodrats from mainland Florida.

Service response. The characters used
to distinguish the Key Largo woodrat
and cotton mouse are typical of
anatomical features used in rodent
taxonomy to recognize species or
subspecies. While additional
electrophoretic or immunological data
might aid in understanding taxonomic
relationships in these species, such data
would not provide a definitive decision
on whether or not the Key Largo
woodrat and cotton mouse should be
considered distinct subspecies. Though
present-day contact between the Key
Largo cotton mouse and mainland
cotton mice is unlikely, the Key Largo
cotton mouse was probably derived
from the nearby mainland populations.
Subspecies generally share many
morphological characters, and
intergrades between subspecies often
cannot be identified to the subspecific
level. This is the inevitable result of the
fact that conspecific subspecies usually
interbreed in areas of contact. While
captive breeding is a possible Service
recovery action, it is not a substitute for
maintenance of sufficient populations of
the species of concern in natural
habitats. With regard to hybridization, it
1s against Service policy to hybridize
listed species with other listed or
nonlisted species (or subspecies). The
Service has concluded that such
hybridization can harm the chances of a
Species’ survival and is not an
acceptable conservation measure under
the Endangered Species Act.

6. Dr. Earl R. Rich, a biologist retained
by attorneys representing several
landowners, proposed that the Key
Largo woodrat was introduced to Key
Largo by coastal trading vessels in the
early part of the twentieth century, and
that the introduced woodrat population
was derived from north Florida, Georgia,
or South Carolina populations of
Neotoma floridana floridana. Dr. Rich
concluded that morphometric study of
coastal plain populations of NV. f.
floridana would be likely to show these
populations to be more closely related to
the Key Largo woodrat than are
peninsular Florida populations.

Service response. The Florida Keys
support many endemic mammal species
or subspecies that are derived from
mainland populations, but that diverged
on the Keys. There is no evidence to
suggest that woodrats did not colonize
the Florida Keys in the same manner as
the rest of the terrestrial vertebrate
fauna there. Unlike the introduced black
and Norway rats, woodrats are not
human commensals and are not likely
stowaways on ships. Sherman (1955) did
examine some specimens of Neotoma
floridana from the coastal plain of north
Florida (New Berlin, Duval County), and
they were less similar to the Key Largo
woodrat than were some of the
specimens taken farther to the south on
the mainland peninsula (Gainesville and
Gulf Hammock).

7. The Key Largo woodrat and cotton
mouse are not qualified for the
protection of the Endangered Species
Act because they are not in danger of
extinction throughout all or a significant
portion of their range.

Service response. The Key Largo
woodrat and cotton mouse have been
largely or completely extirpated from
their former range on Key Largo south of
the U.S. 1—State Route 905 intersection.
The Service's evaluation of potential
future habitat destruction and
development is discussed below under
“Factors Affecting the Species.”

8. Development is not imminent on
north Key Largo; therefore there is no
immediate need to list these species.

Service response. The Service agrees
that imminent development appears less
likely now than at the time it was
petitioned to list these species. This is
due to proposed Federal and State
acquisition, a moratorium on the
acceptance of new major development
proposals in Monroe County, and
Florida Keys Aqueduct Authority
hookup policy. A slowdown in the
demand for residential units on Key
Largo has also apparently made
immediate development less likely.
Nonetheless, several projects have

preliminary or final approval or are
under construction in areas near to or
within habitat of the Key Largo woodrat
and cotton mouse. The Service assumes
that in the foreseeable future north Key
Largo will continue to be an area subject
to development pressures. The final
constraints on development in the area
will depend on the Monroe County Land
Use Plan, currently under revision.
Additional details on development
activities on north Key Largo and the
need for Federal protection of these
species are discussed below under
“Summary of Factors Affecting the
Species" and "Available Conservation
Measures.”

9. Development design and
management criteria, rather than
limiting the availability of utilities,
would be a useful approach in
minimizing impacts on the Key Largo
woodrat and cotton mouse. The South
Florida Regional Planning Council
suggested that an example of this
approach was the development order
issued with respect to the Port
Bougainville Development on north Key
Largo.

Service response. The Service agrees
that design of developments and
management requirements could reduce
the effects of development on the
hardwood hammocks on which the Key
Largo woodrat and cotton mouse
depend. However, the Endangered
Species Act does not give the Service
any jurisdiction over such local or State
planning, The Service's involvement is
generally through Section 7 of the
Endangered Species Act, affecting only
Federal agencies. Federal participation,
for example funding, often takes place
long before specific development
planning is carried out. After the Federal
action has taken place, the Service
would have no further jurisdiction over
specific planning or management
requirements for any development.

10. The Key Largo woodrat and cotton
mouse occur much more widely in
Monroe County, and therefore should
not be listed.

Service response. Three comments
indicated that woodrats occurred in
areas from which they were not
reported by Barbour and Humphrey
{1982). These sites, each involving a few
nests, were near or adjacent to occupied
habitat documented by Barbour and
Humphrey. No significant range
extensions have been reported for either
the Key Largo woodrat or cotton mouse.

11. The proposal of the Key Largo
woodrat and cotton mouse as
endangered species, with critical
habitat, is a hasty bureaucratic measure.
Insufficient time was available to allow
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the presentation of additional scientific
data.

Service response. All notification
requirements of the Endangered Species
Act regarding comment periods and
hearings were met during the proposal
of these species (see beginning of
“Summary of Comments and
Recommendations,” above). Extensive
notifications were also made following
the emergency listing of September 21,
1983. The Service recognizes that the
Key Largo woodrat and cotton mouse
are not well known biologically, but
such is often true of endangered and-
threatened species. Section 4(b)(1)(A) of
the Endangered Species Act requires
that listing decisions be made on the
basis of the best available scientific and
commercial data. Recovery measures
may well include research on the
ecology, distribution, and population
dynamics of these species. The present
scientific data available for the Key
Largo woodrat and cotton mouse,
however, indicate that they are
endangered, in accordance with the five
factors specified in section 4(a)(1) of the
Act. This determination accords with
the State of Florida, whose Game and
Fresh Water Fish Commission has
recognized these species as endangered.

12. Several comments specifically
addressed the shape and size of the
critical habitat for these species, or
addressed potential economic effects of
designating critical habitat.

Service response. These comments
will be considered in a final regulation
designating critical habitat for the Key
Largo woodrat and cotton mouse (see
“Critical Habitat,” below).

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Key Largo woodrat and the Key
Largo cotton mouse should be classified
as endangered species. Procedures
found at section 4{a)(1) of the
Endangered Species Act (16 U.S.C. 1531
et seq.) and regulations promulgated to
implement the listing provisions of the
Act (codified at 50 CFR Part 424; under
revision to accommodate the 1982
Amendments to the Act—see proposal
at 48 FR 36062, August 8, 1983) were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4{a)(1).
These factors and their application to
the Key Largo woaodrat (Neotoma
floridana smalli) and the Key Largo
cotton mouse (Peromyscus gossypinus
allapaticola) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The Key Largo
woodrat and cotton mouse formerly
occurred throughout the hardwood
hammock forests of Key Largo, Monroe
County, Florida (Schwartz, 1952;
Sherman, 1955; Brown, 1978). These
species are presently restricted to the
northern portion of Key Largo, except
for an introduced population of the
woodrat (and possibly the cotton
mouse) on Lignumvitae Key, Monroe
County (Barbour and Humphrey, 1982).
The area of Key Largo north of the U.S.
1—State Route intersection—is the site
of the following ongoing or approved
residential projects: under construction,
Port Bougainville—2,806 units, Largo
Beach and Tennis Club, 224 units;
preliminary approval, Anchor Bay—159
units, Nichols Subdivision—22 units,
Garden Cove—a366 units; final approval,
Carysfort Yacht Club—512 units (Status
of Major Development Projects in
Monroe County, Florida, Department of
Community Affairs report, January 20,
1984). Approximately one-half of the
Key Largo woodrat and cotton mouse
habitat is contained in proposed Federal
and State land acquisition projects, but
only a small proportion of these areas
has yet been acquired. If these
acquisitions were completed, about 50
percent of Key Largo woodrat and
cotton mouse populations would be
protected. This would include only
about 318 woodrats, however, based on
the estimates of density provided by
Barbour and Humphrey (1982). Most of
the mature Key Largo hammocks with
the highest woodrat and cotton mouse
densities lie outside the proposed
acquisition boundaries. The future of
these areas will depend on planning
decisions of Monroe County and the
State of Florida, as well as the demand
for residential and commercial
development on north Key Largo. The
Service believes that north Key Largo
will continue to be an attractive area for
residential development, even if such
development is slowed by the present
major development proposal
moratorium, by current economic
conditions, and by more restrictive local
or State regulations.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not now known to be
applicable.

C. Disease or predation. Not now
known to be applicable.

D. The inadequacy of existing
regulatory mechanisms. The proposed
Federal and State acquisition projects
on north Key Largo would provide
protection to an estimated one-half of

the surviving Key Largo woodrat and
cotton mouse populations. Only a small
proportion of the proposed upland areas
has yet been acquired. Many of the
acquisition areas are also denied access
to fresh water by the customer service
policies of the Florida Keys Aqueduct
Authority (Sections 7.01 and 7.02). The
principal protection for hardwood
hammocks outside the proposed
acquisition areas derives from section
18-23 of the Monroe County Code,
which requires protection of tropical
hardwood hammock communities to the
maximum extent possible in the course
of land clearing. The past application
and enforcement of this ordinance has
been largely ineffective in preserving
hammocks, although individual trees
may be saved. A proposed amendment
of § 380.0552 of the Florida Statutes,
Florida Keys Area as an Area of Critical
State Concern, may, if adopted, increase
the amount of protection given
hardwood hammocks in the Keys.
Permits for clearing small areas of
hammock continue to be given by
Monroe County, however. No existing
regulations duplicate the protective and
recovery provisions of the Endangered
Species Act, as amended. The Act will
impose conservation requirements on
Federal agencies carrying out activities
on north Key Largo, and requires the
Service to develop a recovery plan for
the Key Largo woodrat and cotton
mouse (see “Available Conservation
Measures"). The Key Largo woodrat and
cotton mouse are considered
endangered by the State of Florida
(Administrative Code Chapter 39-27.03),
but this statute does not protect the
habitat of these species.

E. Other natural or manmade factors
effecting its continued existence. The
Key Largo woodrat may be at the
carrying capacity of the available
habitat on Lignumvitae Key. The status
of the cotton mouse on this Key is
unknown. The apparent extirpation of
the Key Largo woodrat and cotton
mouse from the southern portion of Key
Largo indicates that these species are
not tolerant of fragmented, highly
disturbed hammocks.

The decision to determine endangered
status for the Key Largo woodrat and
cotton mouse was based on an
assessment of the best available
scientific information and of past,
present, and probable future threats to
these species. Because of the need to
promptly publish these determinations.
no determination of critical habitat can
be made at this time. A decision to
determine only threatened status would
not be justified given the current low
population levels, restricted range. and
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potential jeopardy from habitat
destruction of the Key Largo woodrat
and cotton mouse. A decision to take no
action would exclude both species from
needed protection pursuant to the
Endangered Species Act. Therefore, no
action or listing as threatened would be
contrary to the Act's intent.

Critical Habitat

Section 4(a)(3) of the Endangered
Species Act, as amended, requires that
“critical habitat” be designated, “to the
maximum extent prudent and
determinable," concurrent with the
determination that a species is
endangered or threatened. Section
4(b)(6)(C) further indicates that a
concurrent critical habitat determination
is not required if the Service finds that a
prompt determination of endangered or
threatened status is essential to the
conservation of the involved species.

In the case of the Key Largo woodrat
and cotton mouse, the Service believes
that a prompt determination of
endangered status is essential. An
emergency listing of both species as
endangered was published in the
Federal Register on September 21, 1983
(48 FR 43040-43043), but expired on May
18, 1984. A permanent final
determination of endangered status is
now necessary to restore the
appropriate legal classifications, to
provide the protection of the Act, and to
maintain the effectiveness of a relevant
biological opinion issued by the Service
pursuant to section 7. This opinion is
that a loan by the Rural Electrification
Administration (REA), for the financing
of increased electrical delivery on north
Key Largo by the Florida Keys Electric
Cooperative (FKEC) would result in
development that would jeopardize the
survival of the two species. If the Key
Largo woodrat and cotton mouse were
only proposed, but not listed, they
would be eligible only for the
consideration given under the
conference requirement of section
7(a)(4) of the Act, as amended. This
does not require a limitation on the
commitment of respurces on the part of
the concerned Federal agency.
Therefore, in order to ensure that the full
b_enefits of section 7 will apply to the
Key Largo woodrat and cotton mouse,
prompt determination of endangered
Status is essential. The Service is,
however, currently performing the
economic and other impact analyses
fequired for a determination of critical
habitat for the two species, and does
plan to make such a determination in
the near future.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened pursuant to the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. Such actions
are initiated by the Service following
listing. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 and are now under revision (see
proposal in Federal Register of June 29,
1983, 48 FR 29990). Section 7 requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of a listed species.
If a Federal action may affect a listed
species or critical habitat, the
responsible Federal agency must enter
into consultation with the Service,

On June 27, 1983, the Service entered
into formal section 7 consultation with
REA concerning financing of an electric
substation and system expansion by the
FKEC. The system expansion would
potentially allow about 6,000 more
electric drops in the north Key Largo
area. The Key Largo woodrat and cotton
mouse were listed by an emergency rule
on September 21, 1983, to allow them to
be considered in the consultation, which
also dealt with the federally endangered
American crocodile and the federally
threatened Schaus swallowtail butterfly.
On October 27, 1983, the Service's
Regional Director in Atlanta, Georgia,
issued a biological opinion concerning
the American crocodile, the Schaus
swallowtail butterfly, and the Key Largo
woodrat and cotton mouse. The opinion
indicated that the construction of the
substation would not jeopardize any
listed species, but expansion of the
electric delivery capability would
facilitate development that would
jeopardize the continued survival of the
Key Largo woodrat and cotton mouse.
The REA has not yet responded to the
Service's findings and recommendations
in the October 27, biological opinion.

Restoration of protection for these
species pursuant to section 7 of the
Endangered Species Act will assure that
they are considered in REA's
formulation of loan conditions relating
to increased electrical delivery on north
Key Largo.

A previous Service consultation
pursuant to section 7 of the Endangered
Species Act occurred in relation to the
Farmers Home Administration (FmHA)
funding of the Florida Keys Aqueduct
Authority's new aqueduct in the Florida
Keys. The Service's concern was that
the new pipeline would facilitate
development, thereby adversely
affecting listed species. FmHA entered
into consultation with the Fish and
Wildlife Service on February 4, 1880.
The consultation involved one
endangered species, the American
crocodile, and one threatened species,
the Schaus swallowtail butterfly, on
north Key Largo. A biological opinion
issued by the Service on May 29, 1980,
indicated that these species would be
jeopardized by the project. FmHA
agreed to condition its loan to restrict
water delivery on north Key Largo, thus
avoiding a violation of section 7(a}(2) of
the Endangered Species Act. The areas
thus excluded from water delivery were
within the proposed boundaries of the
Crocodile Lake National Wildlife Refuge
as well as uplands of several sections of
land east of the refuge. About 45 percent
of the total Key Largo woodrat and
cotton mouse population on north Key
Largo occurs in hammocks as a result of
the existing biological opinion. Much of
the densely occupied habitat, however,
lies outside these areas. Since the
FmHA is not involved with the
construction and operation of the
pipeline, no future Federal involvement
with this project is anticipated. Because
of the high-cost nature of housing
development anticipated for north Key
Largo, other Federal subsidies are not
likely in this area.

The Act and its implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions; in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that had been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.
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Permits may be issued to carry out
otherwise prohibited dactivities involving
endangered animal species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not
available.

National Environmental Policy Act

The Fish and Wildlife Service has -
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4{a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
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Author

The primary author of this final rule is
Dr. Michael M. Bentzien, U.S. Fish and
Wildlife Service, 2747 Art Museum
Drive, Jacksonviile, Florida 32207.

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation

PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 811; Pub. L. 95-632, 92 Stat.
3751; Pub, L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat, 1411 (16 U.S.C. 1531 el seq.).

2. Section 17.11(h) is amended by
adding the following two entries, in
alphabetical order, to the List of
Endangered and Threatened Wildlife
under “MAMMALS:"

§ 17.11 Endangered and threatened
wildlife.

was published in the Federal Register on - b g s s
October 25, 1983 {48 FR 49244). (B) ==
Species : Vertobrate population wher When Critical ial
ST P  o Hislorio ranga endangersd.or thremined, Status ot I s g
Mammats
Mouse, Key Largo cotlon............. Peromyscus gossypinus allapatl- USA. (FL) s shatean PRV o csiswotssovosiitmetssirtosioist g ci 131E, 160 NA NA
cola
Woodrat, Key Largo................... Neotoma floridana smalll................ USA. (F) 5 IE 131E, 160 NA NA
Dated: August 7, 1984. DEPARTMENT OF COMMERCE 29796 in the issue of Tuesday, july 24,

G. Ray Arnett,

Assistant Secretary for Fish and Wildlife and
Parks.

|FR Doc. 84-23158 Filed B-30-84: B:45 am|
BILLING CODE 4310-55-M

National Oceanic and Atmospheric
Administration

50 CFR Part 285 .
[Docket No. 40441-4076]
Atlantic Tuna Fisheries

Correction
In FR Doc. 84-19552 beginning on page

1984, make the following corrections:
1. On page 29798, second column,
paragraph 2., first line, “Trade" should
have read "Table".

§285.31 [Corrected]

2. On page 29800, in § 285.31(cc), first
column, third line, “§ 385.33" should
have read "'§ 285.33"".

BILLING CODE 1505-01-M
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Proposed Rules

Federal Register
Vol. 49, No. 171
Friday, August 31, 1984

This section of the FEDERAL REGISTER
comtains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1427
[Amdt. 3] ,
Standards for Approval of

Warehouses for Cotton or Cotion
Linters

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the regulations found at 7 CFR 1427.1081
et seq. relating to the Commodity Credit
Corporation (CCC) Standards for
Approval of Warehouses for Cotton or
Cotton Linters. The proposed rule
would: (1) Permit a parent company to
submit a financial statement for a
wholly-owned subsidiary; (2) permit
warehousemen to submit financial
statements on forms other than on Form
TW-51; (3) incorporate for CCC
purposes USDA regulations governing
suspension and debarment; (4) permit
CCC to accept an irrevocable letter of
credit on forms other than Form CCC~
33A; (5) delete the use of a Certificate of
Competency issued by the Small
Business Administration for a
warehouseman who is deficient in net
worth; (8) delete certain references to
the withdrawal of approval of
warehouses by CCC; and (7) make
certain other miscellaneous changes.
DATES: Comments must be received on
or before October 30, 1984 in order to be
assured of consideration.

ADDRESS: Interested persons are invited
to send written comments to Paul W.
King, Director, Transportation and
Storage Division, United States
Department of Agriculture, Agricultural
Stabilization and Conservation Service,
P.0. Box 2415, Washington, D.C. 20013;
(202) 4474018 or 447-7433.

FOR FURTHER INFORMATION CONTACT:
Lynn W. Howe, 202-447-5785,
Transportation and Storage Division,

U.S. Department of Agriculture,
Agricultural Stabilization and
Conservation Service, P.O. Box 2415,
Washington, D.C, 20013.
SUPPLEMENTARY INFORMATION: This
proposed rile has been reviewed under
USDA procedures established in
accordance with Departmental
Regulation 1512-1 and Executive Order
12291 and has been classified “not
major." It has been determined that the
provisions of this proposed rule will not
result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual indusiries,
Federal, State, or local governments, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Commodity Credit Corporation is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
rulemaking with respect to the subject
matter of this rule.

The Commodity Credit Corporation
(CCC) Charter Act (15 U.S.C. 714)
provides authority for CCC to conduct a
number of operations to stabilize,
support, and protect farm income and
prices. Section 4(h) of the CCC Charter
Act provides that the Corporation shall
not acquire real property in order to
provide storage facilities for agricultural
commodities, unless CCC determines
that private facilities for the storage of
such commodities are inadequate.

Further, section 5 of the CCC Charter
Act provides that in carrying out the
Corporation's purchasing and selling
operations, and in the warehousing,
transporting, processing, or handling of
agricultural commodities, CCC is
directed to use, to the maximum extent
practicable, the usual and customary
channels, facilities, and arrangements of
trade and commerce.

Accordingly, CCC has set forth
standards of approval which must be
met by warehousemen before CCC will
enter into storage agreements with such
warehousemen for the storage of
agricultural commodities which are
owned by CCC or which are serving as
collateral for price support loans made
available by CCC,

CCC proposes to amend the following
regulations which govern the Standards
for Approval of Warehouses for Cotton
or Cotton Linters (7 CFR 1427.1081 et
seq.) in the manner described below.

Section 1427.1081(d)(2) of the

regulations currently requires

warehousemen to submit financial
statements on Form TW-51 and permits
a chain of warehouses owned and
operated by a single business entity to
submit only one financial statement.
Several warehousemen have
complained that their independently
prepared financial statements should
satisfy CCC needs and they should not
be required to incur the added expense
and paperwork burden of submitting
financial information on the TW-§1.
Also, several warehousemen whose

. warehouse facilities are wholly-owned

and operated by a parent company have
requested that the financial statement
which is prepared for the parent
company and which includes the
combined financial position of the
parent company and all subsidiaries be
accepted by CCC. These warehousemen
believe that to prepare a separate
financial statement for each subsidiary
warehouse is very costly and
unneceseary. This proposed rule would
permit warehousemen to submit
financial statement to CCC on forms
other than the TW-51 with the approval
of the Director, Kansas City Commodity
Office (KCCO), or the Director’s
designee. In addition, this proposed rule
provides that a financial statement from
the parent company may be accepted by
CCC in lieu of individual statements
from each wholly-owned subsidiary if
approved by the Director, KCCO, or the
Director's designee.

Section 1427.1082(¢c) of the regulations
currently provides that, in meeting the
standards for approval, the
warehouseman, officials and each of the
supervisory employees of the
warehouseman in charge of the
warehouse must not be either suspended
or debarred under CCC's suspension
and debarment regulations, 7 CFR Part




34512

Federal Register / Vol. 49, No. 171 / Friday, August 31, 1984 / Proposed Rules

1407. Since the Board of Directors of the
Corporation has adopted, with limited
reservations, the regulations
implemented by the Department of
Agriculture with respect to the
suspension and debarment of
individuals and firms contracting with
CCC, the provisions of § 1427.1082(c)
have been amended to incorporate a
reference to these provisions. A
conforming amendment incorporating a
reference to the Department's
suspension and debarment regulations
has also been made in § 1427.1086(c)(2).

Section 1427,1083(e) of the regulations
currently provides that CCC may accept
an irrevocable letter of credit in lien of
the required amount of bond coverage if
the issuing bank is a commercial bank
insured by the Federal Deposit
Insurance Corporation and the letter of
credit is submitted to CCC on Form
CCC-33A, "Irrevocable Letter of
Credit"”. Several Banks have objected to
the use of Form CCC-33A and would
prefer to use their own letter of credit
form. This proposed rule would permit
commercial banks to issue letters of
credit on forms other than Form CCC-
33A, provided that such forms are
approved by the Director, KCCO, or the
Director’s designee.

Section 1427.1085(b) of the regulations
currently provides that a Certificate of
Competency issued by the Small
Business Administration (SBA) for a
warehouseman will be accepted by CCC
for the purpose of establishing
compliance by the warehouseman with
certain of the Standards for Approval
and the warehouseman will not be
required to furnish bond coverage for
any deficiency in net worth. The SBA
has been reluctant to issue a Certificate
of Competency to warehousemen since
there is no guarantee that CCC-owned
commodities will be stored with a
warehouseman who has been issued a
certificate. In fact, there have been no
cotton warehousemen approved with a
Certificate of Competency in the recent
past. Accordingly, it has been concluded
that the provisions of § 1427.1085(b),
which reference the use of a Certificate
of Competency, are not needed and this
proposed rule would delete that section
accordingly.

Section 1427.1086 of the present
regulations sets forth the procedures
under which CCC approves or
disapproves a warehouse for the
purpose of storing cotton and cotton
linters owned by CCC or pledged to
CCC as price support loan collateral.
These regulations also provide for the
administrative appeal procedures which
may be utilized by a warehouseman
whose warehouse was not approved by

CCC. In addition, § 1427.1086 sets forth
the procedures and requirements
involving the withdrawal of approval of
a warehouse by CCC as a result of the
failure of the warehouse to continue
meeting the standards for approval or
for the failure of the warehouseman to
perform the contractual obligations
specified in the CCC storage agreement,
This proposed rule would delete any
references in § 1427.1086 to the
withdrawal of approval of warehouses
by CCC since it is felt that these
regulations should only relate to the
approval, rather than the disapproval, of
warehouses by CCC. Terms and
conditions with respect to the continuing
obligations of the warehouseman to
meet the standards of approval and
storage commitments will be set forth in
the Cotton Storage Agreement entered
into between the warehouseman and
CCC.

Section 1427.1086(c)(1) has also been
revised to provide that any request by a
warehouseman for reconsideration of a
determination by CCC that the
warehouseman has failed to meet the
Standards for Approval must be in
writing. Previously, such a request for
reconsideration could be made orally to
the Director, KCCO, as well as in
writing.

In addition to the foregoing,

§ 1427.1081(b) of the regulations has
been amended to correct the mailing
address for the Kansas City Commodity
Office and the table of contents have
been revised and a new § 1427,1088
added to include control numbers
assigned by the Office of Management
and Budget (OMB) under provisions of
44 U.S.C. Chapter 35 to information
collection requirements.

List of Subjects in 7 CFR Part 1427

Cotton, Loan Programs—Agriculture,
Packaging and containers, Price support
programs, surety bonds and

. warehouses.

Proposed Rule
PART 1427—[AMENDED]

Accordingly, it is proposed that the
regulations at 7 CFR Part 1427 be
amended as follows:

1. The table of contents to Subpart—

~ Standards for Approval of Warehouses

for Cotton or Cotton Linters is amended
as follows:

. - - - -

14271088 OMB Control Numbers Assigned
to Paperwork Reduction Act.

2. In § 1427.1081, paragraphs (b) and
(d)(2) are revised to read as follows:

§ 1427.1081 General statement and
administration.

* - - * -

(b) Copies of the CCC storage
agreement and forms required for
obtaining approval under this subpart
may be obtained from the Kansas City
Commodity Office, U.S. Department of
Agriculture, P.O. Box 205, Kansas City,
Missouri 84141 (hereinafter referred to
as the "KCCO").

- " - * -

(d) LR

(2) A current financial statement of
Form TW-51, “Financial Statement”,
supported by such supplemental
schedules as CCC may request.
Financial statements may be submitted
on forms other than Form TW-51 with
approval of the Director, KCCO, or the
Director's designee. Financial
statements shall show the financial
condition of the warehouseman as of a
date no earlier than ninety (90) days
prior to the date of the warehouseman's
application, or such other date as CCC
may prescribe. Additional financial
statements shall be furnished annually
and at such other times as CCC may
require. CCC also may require that
financial statements prepared by the
warehouseman or by a public
accountant be examined by an
independent certified public accountant
in accordance with generally accepted
auditing standards. Only one financial
statement is required for a chain of
warehouses owned or operated by a
single business entity. If approved by
the Director, KCCO, or the Director's
designee, the financial statement of a
parent company, which includes the
financial position of a wholly-owned
subsidiary, may be used to meet the
CCC standards for approval for the
wholly-owned subsidiary.

3. In § 14271082, paragraph (c)(2) is
revised to read as follows:

§ 1427.1082 Basic standards.

. " . * -

(c) * s

(2) Be neither suspended nor debarred
under applicable suspension and
debarment regulations of the
Department of Agriculture.

4. In § 1427.1083, paragraph (e] is
revised to read as follows:

§ 1427.1083 Bonding requirements for net
worth.

(e) An irrevocable letter of credit may
be accepted by CCC in lieu of the -
required amount of bond coverage
provided that the issuing bank is a
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commercial bank insured by the Federal
Deposit Insurance Corporation. Such
standby letter of credit shall be on Form
CCC-33A, “Irrevocable Letter of
Credit," or on such other form as may be
specifically approved by the Director,
KCCO, or the Director's designee.

§1427.1085 [Amended].

5. Section 1427.1085 is amended by
deleting paragraph (b) and by
redesignating paragraph (c) and (d) as
paragraph (b) and {c), respectively.

6. Section 1427.1086 is revised to read
as follows:

§1427.1086 Approval of warehouse,
requests for reconsideration.

{a) CCC will appove a warehouse if it
detemines that the warehouse meets the
standards set forth in this subpart. CCC
will send a notice of approval to the
warehouseman. Approval under this
subpart, however, does not relieve the
warehouseman of the responsibility for
performing the warehouseman's
obligations under any agreement with
CCC or any other agency of the United
States.

(b) Except as otherwise provided in
this subpart:

(1) CCC will not approve the
warehouse if CCC determines that the
warehouse does not meet the standards
set forth in this subpart, and

(2) CCC will send any notice of
rejection of approval of the
warehouseman. The notice will state the
cause(s) for such action. Unless the
warehouseman or any officials or
supervisory employees or the
warehouseman are suspended or
debarred, CCC will approve the
warehouse if the warehouseman
establishes that the causes for CCC's
rejection of approval have been
remedied.

(c) If rejection of approval by CCC is
due to the warehouseman's failure to
meet the standards set forth:

(1) In § 1427.1082, other than the
standard set forth in paragraph (c][2)
thereof, the warehouseman may, at.any
time after receiving notice of such
action, request reconsideation of the
action and present to the Director,
KCCO, in writing, information in support
of such request. The Director shall
consider such information in making a
determination and notify the
warehouseman in writing of such
determination. The warehouseman may,
if dissatified with the Director's
determination, obtain a review of the
determination and an informal hearing
thereon by filing an appeal with the
Deputy Administrator, Commodity
Operations, Agricultural Stabilization
and Conservation Service (hereinafter

referred to as “ASCS"). The time of
filing appeals, forms for requesting and
appeal, nature of the informal hearing,
determination and reopening of the
hearing shall be as prescribed in the
ASCS regulations governing appeals, 7
CFR Part 780. When appealing under
such regulations, the warehouseman
shall be considered as a “participant”;
and

(2) In § 1427.1082(c)(2), the
warehouseman's administrative appeal
rights with respect to suspension and
debarment shall be in accordance with
applicable regulations established by
the Department of Agriculture. After
expiration of a period of suspension or
debarment, a warehouseman may, at
any time, apply for approval under this
subpart.

7. Section 1427.1088 is added to read
as follows:

§ 1427.1088 OMB control numbers
assigned pursuant to Paperwork Reduction
Act.

The information collection
requirements contained in this
regulation (7 CFR Part 1428) have been
approved by the Office of Management
and Budget under provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB Numbers 0560-0040, 0560-0074,
0560-0027, and 0560-0059.

Authority: Secs. 4 and 5, 62 Stat. 1070, as
amended, 1072, as amended (15 U.S.C. 714b,
6714c¢)

Signed at Washington, D.C. on August 28,
1984.

Everett Rank,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 8423256 Filed 8-30-84; 8:45 am]

BILLING CODE 3410-05-8

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration

23 CFR Part 1204
[NHTSA Docket No. 84-08; Notice 1]

Uniform Standards for State Highway
Safety Program

AGENCY: National Highway Traffic
Safety Administration, (NHTSA)
Federal Highway Administration,
(FHWA), DOT.

ACTION: Notice of proposed rulemaking.

summARY: This notice proposes to
amend 23 CFR Part 1204, Highway
Safety Programs, to clarify the States'
flexibility in administering State
highway safety programs while

eliminating apparent Federal paperwork
burdens in seven of the eighteen
highway safety standards.

DATES: Comments are due on or before
October 1, 1884.

ADDRESSES: Comments should refer to
the docket number and be submitted to
the Docket Section, Room 5109, 400
Seventh Street, SW., Washington, D.C.
20590. (Docket hours are 8 a.m. to 4 p.m.)

FOR FURTHER INFORMATION CONTACT:
George Reagle, Associate Administrator
for Traffic Safety Programs, NHTSA,
(202-426-0837) or Howard Hanna, Chief,
Program Development Division, Office
of Highway Safety, FHWA, both located
at 400 Seventh Street, SW., Washington,
D.C. 20590 (202-426-2131).

SUPPLEMENTARY INFORMATION: The
Highway Safety Act of 1966, (Pub. L. 83-
564 80 Stat. 731) directed the Secretary
of Transportation to promulgate uniform
standards for Staté highway safety
programs, specified the subjects of
several standards, and required States
to conform to these uniform standards
or risk losing portions of their Federal-
aid highway funds (Section 402 of the
Highway Safety Act of 1966). Between
June 1967 and May 1972, the Secretary
promulgated 18 Uniform Federal
Standards to be met by State highway
safety programs. Fourteen of these
standards relate to drivers and vehicles
and are administered by the National
Highway Traffic Safety Administration;
three standards relate to highways and
are administered by the Federal
Highway Administration; one standard
relates to pedestrian safety and is
jointly administered by both agencies.

On April 8, 1982, NHTSA and FHWA
published a final rule (47 FR 15116)
identifying five NHTSA program areas
and one FHWA program area as the
highway safety programs most effective
in reducing accidents, injuries, and
fatalities. Inherent in this rulemaking
process was the subordinate issue of
what will become of the 18 highway
safety standards. These standards have
formed the basis for State highway
safety programs for a number of years.
While the NPRM for the April 1982 rule
did not specifically address this issue a
number of commenters encouraged
NHTSA and FHWA to maintain the
existing 18 standards as non-binding
guidelines for use by the States. The
preamble to the April 1982 rule
recognized the subordinate issue of
what will become of the standards and
anticipated some changes to the .
standards by a subsequent rulemaking.
This proposal is intended to accomplish
that purpose in part by clarifying that
any apparent Federal burdens
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associated with these standards are not
binding on the States.

The Paperwork Reduction Act of 1980
prohibits the imposition of nonessential
reporting or recordkeeping burdens on
State or local governments as well as
the general public. Consistent with the
goals of the Act, with our commitment in
1982 to review the 18 standards, and
with comments expressed in the 1982
rulemaking urging the agencies to retain
the standards as non-binding guidelines,
we have determined that several of
those standards contain language that
appears to impose substantial
mandatory Federal recordkeeping and
reporting burdens on State governments
as a condition to receiving Federal
highway safety funds. While the
recordkeeping and reporting
requirements of these standards have
been administered as guidelines for
many years, we recognize the need to
clarify that these seven standards do not
impose mandatory burdens on State
governments.

In the Highway Safety Act, Congress
specified several subjects (for example,
accident investigation reporting) which
must be included in uniform standards
promulgated by the Secretary, (23 U.S.C.
402(a)). Some of these subjects
encompassed recordkeeping and
reporting that was being done by the
States before enactment of the Act, and
would clearly continue—in some form—
in the absence of Federal laws and
regulations. In recognition that highway
safety programs are primarily of State
interest, we propose changing language
in Part 1204 which overstates the
appropriate Federal role and appears to
impose mandatory Federal requirements
on the States.

We propose to retain these seven
standards as guidelines for state
programs, but clarify that the States
have broad flexibility to tailor the
implementation elements of the
standards for these programs to best
suit their individual needs. We
specifically seek comment on the impact
of this proposed amendment on the
States in administering their highway
safety programs.

These proposed amendments to the
Highway Safety Program Standards
under 23 U.S.C, 402 do not change the
requirements for the State Highway
Safety Improvement Program under 23
CFR Part 924.

NHTSA and FHWA have analyzed
the impact of this action and have
determined that it is neither “major"
within the meaning of Executive Order
12291, nor "significant” within the
meaning of Department of
Transportation regulatory policies and
procedures. Because these amendments

will permit greater flexibility in
determining methods to implement
Federal standards, but will impose no
obligations, the changes will have no
major economic impact on State or local
governments. Because there will be
virtually no economic or other impact
from this proposal, a full regulatory
evaluation is not necessary.

In accordance with the Regulatory
Flexibility Act, the Agencies have
evaluated the effects of this action on
small entities. Based on this evaluation,
we certify that the proposed amendment
will not have a significant economic
impact on a substantial number of small
entities. The proposed changes pertain
only to State implementation of highway
safety programs and will not affect
small businesses or small governmental
units. While some of the programs may
use the services of small business
contractors, we believe that the
programs would not be changed
substantially so as to affect these
business’ services. In accordance with
this evaluation, no regulatory flexibility
analysis has been prepared.

The Agencies have also analyzed this
proposed action for the purpose of the
National Environmental Policy Act. The
Agencies have determined that the
proposed amendments will not have any
effect on the human environment.

Interested persons are invited to
submit comments on the proposal. It is
requested, but not required, that 10
copies be submitted.

All comments must be limited not to
exceed 15 pages in length. (49 CFR
553.21). Necessary attachments may be
appended to these submissions without
regard to the 15 page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copiss of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential has
been deleted should be submitted to the
Docket Section. A request for
confidentiality should be accompanied
by a cover letter setting forth the
information specified in the Agency's
confidential business information
regulation (49 CFR Part 512).

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date.
To the extent possible, comments filed

after the closing date will also be
considered. However, the rulemaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for future
rulemaking. Because NHTSA will
continue to file relevant material as it
becomes available in the docket after
the closing date, we recommend that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a self-
addressed, stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 23 CFR Part 1204

Highway safety programs,

(Catalog of Federal Domestic Assistance
Program number 20.205, Highway Research,
planning, and construction and number
20.600, State and Community Highway
Safety. The regulations implementing
Executive order 12372 regarding
intergovernmental consultation on Federal
programs and activities apply to this
program).

PART 1204—[AMENDED]

In consideration of the foregoing; the
following amendments are proposed to
Part 1204 of Title 23 of the Code of
Federal Regulations:

1. Section 1204.4 Highway Safety
Program Standard No. 1 is revised to
read as follows:

Highway Safety Program Standard No. 1
Periodic Motor Vehicle Inspection

Each State shall have a program for
periodic inspection of all registered
vehicles or other experimental, pilot, or
demonstration program approved by the
Secretary, to reduce the number of
vehicles with existing or potential
conditions which cause or contribute to
accidents or increase the severity of
accidents which do occur, and shall
require the owner to correct such
conditions.

I. A model program would provide, at
a minimum, that:

A. Every vehicle registered in the
State is inspected either at the time of
initial registration and at least annually
thereafter, or at such other time may be
designated under an experimental, pilot,
or demonstration program approved by
the Secretary.

B. The inspection is performed by
competent personnel specifically trained
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to perform their duties and certified by
the State.

C. The inspection covers systems,
subsystems, and components having
substantial relation to safe vehicle
performance.

D. The inspection procedures equal or
exceed criteria issued or endorsed by
the National Highway Traffic Safety
Administration.

E. Each inspection station maintains
records in a form specified by the State,
which include at least the following
information:

1. Class of vehicle,

2. Date of inspection.

3. Make of vehicle.

4, Model year.

5. Vehicle identification number.

6. Defects by category.

7. Identification of inspector.

8. Mileage or odometer reading.

F. The State publishes summaries of
records of all inspection stations at least
annually, including tabulations by make
and model of vehicle.

IL. The program should be periodically
evaluated by the State and the National
Highway Traffic Safety Administration
should be provided with an evaluation
summary.

2. Section 1204.4 Highway Safety
Program Standard No. 2 is revised to
read as follows:

Highway Safety Program Standard No. 2
Motor Vehicle Registration

Each State shall have a motor vehicle
registration program,

I. A model registration program would
be such that every vehicle operated on
public highways is registered and the
following information is readily
available for each vehicle:

A. Make.

B. Model year.

C. Identification number [rather than
motor number).

1. Type of body.

E. License plate number.

F. Name of current owner.

G. Current address of owner.

H. Registered gross laden weight of
every commercial vehicle.

II. Each program should have a
records system that provides at least the
following services:

A. Rapid entry of new data into the
records or data system.

B. Controls to eliminate unnecessary
or unreasonable delay in obtaining data.

C. Rapid audio or visual response
upon receipt at the records station of
any priority request for status of vehicle
Possession authorization.

D. Data available for statistical

compilation as needed by authorized
sources,

E. Identification and ownership of
vehicle sought for enforcement or other
operation needs.

111, This program should be
periodically evaluated by the State, and
the National Highway Traffic Safety
Administration should be provided with
an evaluation summary.

3. Section 1204.4 Highway Safety
Program Standard No. 5 is revised to
read as follows:

Highway Safety Program Standard No. 5
Driver Licensing

Each State shall have a driver
licensing program: (a) To insure that
only-persons physically and mentally
qualified will be licensed to operate a
vehicle on the highways of the State,
and (b) to prevent needlessly removing
the opportunity of the citizen to drive. A
model program would provide, as a
minimum, that:

I. Each driver holds only one license,
which identifies the type(s) of vehicle(s)
he is authorized to drive.

II. Each driver submits acceptable
proof of date and place of birth in
applying for his original license.

I11. Each driver:

A. Passes an initial examination
demonstrating his:

1. Ability to operate the class{es) of
vehicle(s) for which he is licensed.

2. Ability to read and comprehend
traffic signs and symbols.

3. Knowledge of laws relating to
traffic (rules of the road) safe driving
procedures, vehicle and highway safety
features, emergency situations that arise
in the operation of an automobile, and
other driver responsibilities.

4. Visual acuity, which must meet or
exceed State standards.

B. Is reexamined at an interval not to
exceed 4 years, for at least visual acuity
and knowledge of rules of the road.

IV. A record on each driver should be
maintained which includes positive
identification, current address, and
driving history. In addition, the record
system should provide the following
services:

A. Rapid entry of new data into the
system.

B, Controls to eliminate unnecessary
or unreasonable delay in obtaining data
which is required for the system.

C. Rapid audio or visual response
upon receipt at the records station of
any priority request for status of driver
license validity.

D. Ready availability of data for
statistical compilation as needed by
authorized sources.

E. Ready identification of drivers
sought for enforcement or other
operational needs.

V. Each license should be issued for a
specific term, and should be renewed to
remain valid. At time of issuance or
renewal each driver's record should be
checked.

VI. There should be a driver
improvement program to identify
problem drivers for record review and
other appropriate actions designed to
reduce the frequency of their
involvement in traffic accidents or
violations.

VII. There should be:

A, A system providing for medical
evaluation of persons whom the driver
licensing agency has reason to believe
have mental or physical conditions
which might impair their driving ability.

B. A procedure which will keep the
driver license agency informed of all
licensed drivers who are currently
applying for or receiving any type of tax,
welfare or other benefits or exemptions
for the blind or nearly blind,

C. A medical advisory board or
equivalent allied health professional
unit composed of qualified personnel to
advise the driver license agency on
medical criteria and vision standards.

VIII The program should be
periodically evaluated by the State and
the National Highway Traffic Safety
Administration should be provided with
an evaluation summary. The evaluation
shall attempt to ascertain the extent to
which driving without a license occurs,

4. Section 1204.4 Highway Safety
Program Standard No. 9 is revised to
read as follows:

Highway Safety Program Standard No. 9

Identification and Surveillance of
Accident Locations

Each State, in cooperation with
county and other governments, shall
have a program for identifying accident
locations and for maintaining
surveillance of those locations having
high accident rates or losses.

I. A model program would provide, as
a minimum, that:

A. There is a procedure for accurate
indentification of accident locations on
all roads and streets.

1. To identify accident experience and
losses on any specific sections of the
road and street system,

2. To produce an inventory of:

a. High accident locations.

b. Locations where accidents are
increasing sharply.

c. Degign and operating features with
which high accident frequencies or
severities are associated.

3. To take appropriate measures for
reducing accidents.
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4. To evaluate the effectiveness of
safety improvements on any specific
section of the road and street system.

B. There is a systematically organized
program:

1. To maintain continuing surveillance
of the roadway network for potentially
high accident locations.

2. To develop methods for their
correction.

I. The program shall be periodically
evaluated by the State and the Federal
Highway Administration should be
provided with an evaluation summary.

5. Section 1204.4 Highway Safety
Program Standard No. 10 is revised to
read as follows:

Highway Safety Program Standard No.
10

Traffic Records

Each State, in cooperation with its
political subdivisions, shall maintain a
Statewide traffic records system.

A model program would provide, as a
minimum that:

L. Information on vehicles and system
capabilities should include (conforms to
Motor Vehicle Registration standard):

A. Make.

B. Model year.

C. Identification number (rather than
moter number).

D. Type of body.

E. License plate number.

F. Name of current owner.

G. Current address of owner.

H. Registered gross laden weight of
every commercial vehicle.

I. Rapid entry of new data into the
records or data system.

J. Controls to eliminate unnecessary
or unreasonable delay in obtaining data.

K. Rapid audio or visual response
upon receipt at the records station of
any priority request for status of vehicle
possession authorization.

L. Data available for statistical
compilation as needed by authorized
sources,

M. Identification and ownership of
vehicles sought for enforcement or other
operational needs.

II. Information on drivers and system
capabilities should include (conforms to
Driver Licensing standard):

A. Positive identification.

B. Current address.

C. Driving history.

D. Rapid entry of new data into the
system.

E. Controls to eliminate unnecessary
or unreasonable delay in abtaining data
which is required for the system.

F. Rapid audio or visual respanse
upon receipt at the records station of
any priority request for status of driver
license validity.

G. Ready availability of data for
statistical compilation as needed by
authorized sources.

H. Ready identification of drivers
sought for enforcement or other
operational needs.

III. Information on types of accidents
should include:

A. Identification of location in space
and time.

B. Identification of drivers and
vehicles involved.

C. Type of accident.

D. Description of injury and property
damage.

E. Description of environmental
conditions.

F. Causes and contributing factors,
including the absence of or failure to use
available safety equipment

IV. There should be methods to
develop summary listings, cross
tabulations, trend analyses and other
statistical treatments of all appropriate
combinations and aggregations of data
items in the basic minimum data record
of drivers and accident and acccident
experience by specified groups.

V. All traffic records relating to
accidents collected hereunder should be
open to the public in a manner which
does not identify individuals.

VI. The program should be
periodically evaluated by the State and
the National Highway Traffic Safety
Administration should be provided with
an evaluation summary.

6. Section 1204.4 Highway Safety
Program Standard No. 14 is revised to
read as follows:

Highway Safety Program Standard No.
14

Pedestrian Safety

Every State in cooperation with its
political subdivisions shall develop and
implement a program to insure the
safety of pedestrians of all ages. A
model program would provide as a
minimum that: :

L. There should be a continuing
statewide inventory of pedestrian-motor
vehicle accidents, identifying
specifically:

A. The locations and times of all such
accidents.

B. The age of all of the pedestrians
injured or killed.

C. Where feasible, to determine
whether the exterior features of the
vehicle produced or aggravated an
injury.

D. The color and shade of clothing
worn by pedestrians when injured or
killed, and the visibility conditions
which prevailed at the time.

E. The extent to which alcohol is
present in the blood of fatally injured
pedestrians 16 years of age and older.

F. Where possible, to determine, the
extent to which pedestrians involved in

* accidents have physical or mental

disabilities.

11. There should be established
Statewide operational procedures for
improving the protection of pedestrians
through reduction of potential conflicts
with vehicles: "

A, By application of traffic
engineering practices including
pedestrian signals, signs, markings,
parking regulations, and other
pedestrian and vehicle traffic control
devices.

B. By land-use planning in new and
redevelopment areas for safe pedestrian
movement,

C. By provision of pedestrian bridges,
barriers, sidewalks and other means of
physically separating pedestrian and
vehicle pathways.

D. By provision of environmental
illumination at high pedestrian volume
and/or potentially hazardous pedestrian
crossings.

1I1. There should be established a
Statewide program for familiarizing
drivers with the pedestrian problem and
with ways to avoid pedestrian
collisions.

A. The program content should
include emphasis on:

(1) Behavior characteristics of the
three types of pedestrians most
commonly involved in accidents with
vehicles: (i) Children; (ii) persons under
the influence of alcohol; (iii) the elderly:

(2) Accident avoidance techniques
that take into account the hazardous
conditions, and behavior characteristics
displayed by each of the three high risk
pedestrian groups listed in
subparagraph (1).

B. Emphasis on this program content
should be included in:

(1) All driver education and training
courses;

(2) Driver improvement courses; and

(3) Driver license examinations.

1V. There should be statewide
programs for training and educating all
members of the public as to safe
pedestrian behavior on or near the
streets and highways.

A. For children, youths and adults
enrolled in schools, beginning at the
earliest possible age.

B. For the general population via the
public media.

V. There should be a statewdse
program for the protection of children
walking to and from school, entering
and leaving school buses, and in
neighborhood play.

VI. There should be a statewide
program for establishment and
enforcement of traffic regulations
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designed to achieve orderly pedestrian
and vehicle movement and to reduce
vehicle-pedestrian conflicts.

VIL. This program should be
periodically evaluated by the States,
and the National Highway Traffic Safety
Administration and the Federal
Highway Administration should be
provided with an evaluation summary.

7. Section 1204.4 Highway Safety
Program Standard No. 18 is amended by
revising paragraphs I, IV and V to read '
as follows:

Highway Safety Program Standard No.
18

Accident Investigation and Reporting

L. Scope. This standard establishes the
requirement that each State shall have a
highway safety program for accident
investigation and reporting.

- * - *

IV. Requirements. Each State, in
cooperation with its political
subdivisions, shall have an accident
investigation program. A model program
would be structured as follows:

A. Administration. 1. There should be
a State agency having primary
responsibility for administration and
supervision of storing and processing
accident information, and providing
information needed by user agencies.

2. There should be employed at all
levels of government adequate numbers
of personnel, properly trained and
qualified, to conduct accident
investigations and process the resulting
information.

3. Nothing in this standard should
preclude the use of personnel other than
police officers, in carrying out the
requirements of this standard in
accordance with laws and policies
established by State and/or local
governments.

4. Procedures should be established to
assure coordination, cooperation, and
exchange of information among local,
State, and Federal agencies having
responsibility for the investigation of
accidents and subsequent processing of
resulting data.

5. Each state should establish
procedures for entering accident
information into the statewide traffic
records system established pursuant to
Highway Safety Program Standard No.
10, Traffic Records, and for assuring
uniformity and compatibility, of this
data with the requirements of the
System, including as a minimum:

a, Use of uniform definitions and
classifications acceptable to the
National Highway Traffic Safety
Administration and identified in the
Highway Safety Program Manuals.

b. A standard format for input of data
into the statewide traffic records
system.

c¢. Entry into the statewide traffic
records system of information gathered
and submitted to the responsible State
agency.

B. Accident reporting. Each State
should establish procedures which
require the reporting of accidents to the
responsible State agency within a
reasonable time after occurrence.

C. Owner and driver reports. 1. In
accidents involving only property
damage, where the vehicle can be
normally and safely driven away from
the scene, the drivers or owners of
vehicles involved should be required to
submit a written report consistent with
State reporting requirements, to the
responsible State agency. A vehicle
should be considered capable of being
normally and safely driven if it does not
require towing and can be operated
under its own power, in its customary
manner, without further damage or
hazard to itself, other traffic elements, or
the roadway. Each report so submitted
should include, as a minimum, the
following information relating to the
accident:

a. Location.

b. Time.

c. Identification of driver(s).

d. Identification of pedestrian(s),
passenger(s), or pedal-cyclist(s).

e. Identification of vehicle(s).

f. Direction of travel of each unit.

E. Other property involved.

. Environmental conditions existing
at the time of the accident.

i. A narrative description of the events
and circumstances leading up to the
time of impact, and immediately after
impact.

2. In all other accidents, the drivers or
owners of motor vehicles involved
should be required to immediately notify
the police of the jurisdiction in which
the accident occurred. This includes, but
is not limited to accidents involving: (1)
Fatal or nonfatal personal injury, or (2)
damage to the extent that any motor
vehicle involved cannot be driven under
its own power, in its customary manner,
without further damage or hazard to
itself, other traffic elements, or the
roadway, and therefore requires towing.

D. Accidenl investigation. Each State
should establish a plan for accident
investigation and reporting which
should meet the following criteria:

1. Police investigation should be
conducted of all accidents as identified
in section IV.C.2 above. Information
gathered should be consistent with the
police mission of detecting and
apprehending law violators, and should
include, as a minimum, the following;

a. Violation(s), if any occurred, cited
by section and subsection, numbers and
titles of the State code, that (1)
contributed to the accident where the
investigating officer has reason to
believe that violations were committed
regardless of whether the officer has
sufficient evidence to prove the
violation(s); and (2) for which the driver
was arrested or cited.

b. Information necessary to prove
each of the elements of the offense(s) for
which the driver was arrested or cited.

c. Information, collected in
accordance with the program
established under Highway Safety
Program Standard No. 15, Police Traffic
Services, section I-D, relating to human,
vehicular, and highway factors causing
individual accidents, injuries, and
deaths, including failure to use safety
belts.

2. Accident investigation teams should
be established, representing different
interest areas, such as police; traffic;
highway and automotive engineering;
medical, behavioral, and social sciences.
Data gathered by each member of the
investigation team should be consistent
with the mission of the member's
agency, and should be for the purpose of
determining probable causes of
accidents, injuries, and deaths. These
teams should conduct investigations of
an appropriate sampling of accidents in
which there were one or more of the
following conditions:

a. Locations that have a similarity of
design, traffic engineering
characteristics, or environmental
conditions, and that have a significantly
large or disproportionate number of
accidents.

b. Motor vehicles or motor vehicle
parts that are involved in a significantly
large or disproportionate number of
accidents or injury-producing accidents.

¢. Drivers, pedestrians, and vehicle
occupants of a particular age, sex, or
other grouping, who are involved in a
significantly large or disproportionate
number of motor vehicle traffic
accidents or injuries.

d. Accidents in which causation or the
resulting injuries and property damage
are not readily explainable in terms of
conditions or circumstances that
prevailed.

e. Other factors that concern State
and national emphasis programs.

V. Evaluation. The program should be
evaluated at least annually by the State
Substance of the evaluation report
should be guided by Chapter V of the
Highway Safety Program Manual. The
National Highway Traffic Safety
Administration should be provided with
a copy of the evaluation report.
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(23 U.S.C. 402; delegations of authority at 49
CFR 1.48 and 1.50)
Issued on: August 28, 1984.
Diane K. Steed,
Deputy Administrator, National Highway
Traffic Safety Administration.
R.A. Barnhart,
Administrator, Federal Highway
Administration.
[FR Doc. 84-23226 Filed 8-28-84; 4:52 pm]
BILLING CODE 4910-56-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[LR-181-84]

Returns Relating to Foreclosures and
Abandonments of Security

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations,

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing temporary regulations relating to
the requirement of reporting
abandonments, foreclosures, and other
acquisitions of property securing
indebtedness. The text of those
temporary regulations also serves as the
comment document for this proposed
rulemaking.
DATES: Written comments and requests
for a public hearing must be delivered
by October 30, 1984. The regulations are
proposed to be effective for acquisitions
and abandonments of property after
December 31, 1984.
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-181-84), Washingtan, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Annette J. Guarisco of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, Attention: CC:
LR:T, (202) 566-3238 (not a toll-free call).
SUPPLEMENTARY INFORMATION:
Background

The regulations provide guidance
concerning information returns relating
to abandonments, foreclosures, and
other acquisitions of property securing
indebtedness under section 6050] of the
Internal Revenue Code of 1954, as added
to the Code by section 148 of the Tax
Reform Act of 1984 (98 Stat. 687, 26
U.S.C. 6050]). The regulations are to be
issued under the authority contained in

. section 7805 of the Internal Revenue

Code of 1954 (68A Stat. 917, 26 U.S.C.
7805). For the text of the temporary
regulations, see FR Doc. 84-23133
published in the Rules and Regulations
portion of this issue of the Federal
Register. The preamble to the temporary
regulations provides a discussion of the
rules. In the Proposed Rules section of
this issue of the Federal Register is a
notice of proposed rulemaking relating
to information reporting of transfers of
security to persons other than the lender
under section 8050](f) of the Internal
Revenue Code of 1954, as added to the
Code by section 148 of the Tax Reform

- Act of 1984 (98 Stat. 688, 26 U.S.C.

6050](f)).
Special Analyses

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291.
Accordingly, a Regulatory Impact
Analysis is not required.

Although this document is a notice of
proposed rulemaking that solicits public
comments, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, no Regulatory
Flexibility Analysis is required by
Chapter 6 of Title 5, United States Code.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
(OMB] in accordance with the
requirements of the Paperwork
Reduction Act of 1980. Comments on
these requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies to the Service.

Drafting Information

The principal author of these
regulations is Annettee J. Guarisco of
the Legislation and Regulations Division
of the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, on matters of both
substance and style.

List of Subjects in 26 CFR 1.601-1—
1.6109-2

Income taxes, Administration and
procedure, Filing requirements.
Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue,
[FR Doc. 84-23182 Filed 8-30-84; 845 am]|
BILLING CODE 4830-01-M

26 CFR Part 1
(LR-182-84]

Returns Relating to Transfers of

Security to Persons Other Than the
Lender

AGENCY: Internal Revenue Service,
Treasury. :

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to
information reporting by lenders of any
transfer of property that is security for-
indebtedness to a person other than the
lender. This action is necessary because
changes to the applicable law were
made by the Tax Reform Act of 1984.
These regulations would affect any
person who, in connection with a trade
or business, lends money on a
nonrecourse basis that is secured by
property (other than a personal
residence) and later knows or has
reason to know of any transfer of
property that is security for the
indebtedness of a person other than the
lender. The regulations would provide
these persons with the guidance
necessary to comply with the law.
DATES: Written comments and requests
for a public hearing must be delivered
by October 30, 1984 The regulations are
proposed to be effective for any transfer
of property (other than a personal
residence) that is security for
nonrecourse indebtedness after the date
the Treasury decision based on these
proposed rules is published in the
Federal Register .

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-182-84), Washington, D.C. 20224.
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FOR FURTHER INFORMATION CONTACT:
Annette ]. Guarisco of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Ave,, NW.,
Washington, D.C. 20224, Attention:
C(%l:LR:T. (202) 566-3238 (not a toll-free
call).

SUPPLEMENTARY INFORMATION:
' Background

This document contains proposed
regulations relating to information
reporting by lenders of any transfer of
property that is security for
indebtedness to a person other than the
lender under section 6050](f) of the
Internal Revenue Code of 1954, as added
to the Code By section 148 of the Tax
Reform Act of 1984 (98 Stat. 688). The
regulations are to be issued under the
authority contained in sections 6050](f)
and 7805 of the Internal Revenue Code
of 1954 (98 STat. 688, 68A Stat. 917, 26
U.S.C. 6050], 7805 respectively). In the
Rules and Regulations portion of this
issue of the Federal Register is the text
of temporary regulations relating to
information reporting of abandonments,
foreclosures, and other acquisifions of
property securing indebtedness under
section 6050] of the Internal Revenue
Code of 1954, as added to the Code by
section 148 of the Tax Reform Act of
1984 (98 Stat, 687). The text of the
temporary regulations also serves as the
comment document for the notice of
proposed rulemaking published in the
Proposed Rules section of this issue of
the Federal Register.

Explanation of Provisions

Section 6050] requires information
reporting by any person who, in
connection with a trade or business,
lends money secured by property, and
who later either acquires an interest in
the property or has reason to know that
the property has been abandoned.
Section 8050J(f) provides that, to the
extent the Secretary of the Treasury
prescribes by regulation, any transfer of
property that is security for
indebtedness to a person other than the
lender will be treated as an
abandonment for purposes of the
reporting requirement.

Under the proposed rules contained in
this document, any lender who makes a
nonrecourse loan must report the
transfer of the property securing the
loan to a person other than the lender if
the lender knows or has reason to know
both that the transfer has occurred and
that the entire amount of the
indebtedness secured by the property is
not satisfied in connection with the
transfer, The proposed rules define, for
Purposes of the reporting requirement,

when lenders know or have reason to
know of a transfer in which less than
the entire amount of outstanding
indebtedness is satisfied. The rules
proposed in this document would apply
to any transfer of real property (other
than a personal residence) and any
transfer of tangible personal property
used in a trade or business or held for
investment after the date the Treasury
decision based on these proposed rules
is published in the Federal Register.

Alternative rules have been
considered. For example, the Service
has considered requiring reporting under
the proposed rule described in the
preceding paragraph only in those cases
where the lender also knows or has
reason to know one or more of the
following facts: (1) That the fair market
value of the property at the time it is
transferred is less than the outstanding
indebtedness secured by the property;
(2) that the amount of cash
consideration (not including notes or
other evidences of indebtedness) paid
by the third party to the borrower at the
date of transfer is less than 15 percent of
the outstanding indebtedness; (3) that
the amount of cash consideration plus
the fair market value of other property
(not including notes or other evidences
of indebtedness) paid to the borrower at-
the date of transfer is less than 15
percent of the outstanding indebtedness;
(4) that the transfer was made by way of
gift; and (5) that the transfer was made
by way of charitable contribution.

Comments are sought on the proposed
rule as well as the alternatives that were
considered or any other alternative.
Such comments should focus on the type
of information available to lenders in
the ordinary course of their business.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291.
Accordingly, a Regulatory Impact
Analysis is not required.

Although this document is a notice of
propesed rulemaking that solicits public
comments, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretive and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, no Regulatdry
Flexibility Analysis is required by
Chapter 6 of Title 5, United States Code.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to

the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980. Comments on
these requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies to the Service.

Drafting Information

The principal author of these
regulations is Annette J. Guarisco of the
Legislation and Regulations Division of

* the Office of Chief Counsel, Internal

Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, on matlers of both
substance and style.

List of Subjects in 26 CFR 1.6001-1—
1.6109-2

Income taxes, Administration and
procedure, Filing requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
proposed to be amended as follows:

PART 1—[AMENDED]

The following new § 1.6050]-2 shall be
added at the appropriate place.

§ 1.6050J-2 Questions and answers
concerning information returns relating to -
any transfer of property which secures
indebtedness to a person other than the
lender.

The following questions and answers
relate to the reporting requirement
regarding transfers of property which
secure indebtedness to a person other
than the lender under section 6050](f) of
the Internal Revenue Code of 1954, as
added by section 148 of the Tax Reform
Act of 1984 (98 Stat. 688).

Q-1: Under what circumstances must
a lender who makes a nonrecourse loan
report a transfer by the borrower of the
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property securing the loan to a person
other than the lender?

A-1: If a lender knows or has reason
to know that property (other than a
personal residence) securing a
nonrecourse loan is transferred to a
person other than the lender and that
the entire amount of the outstanding
indebtedness owed to the lender is not
satisfied in connection with the transfer,
the lender is required to report, For
purposes of this question and answer, a
lender knows or has reason to know
information if—

(a) The information is included on the
books and records of the lender or its
agents pertaining to the loan, or

(b) The lender or its agents, or the
officers, partners, other principals, or
employees of the lender or its agents,
know or have reason to know such
information in the course of their
ordinary business activities on behalf of
the lender.

Q-2: If a lender knows or has reason
to know of a transfer described in the
preceding answer, how must a lender
report?

A-2: A lender must treat the transfer
of property which secures the
indebtedness as an abandonment of the
property for purposes of the reporting
requirement. The lender must report
according to the rules provided in
§ 1.6050)-1T.

Q-3: When is § 1.6050]-2 effective?

A-3: Section 1.6050]-2 is effective for
transfers of property after the date the
Treasury decision based on proposed
§ 1.6050]-2 is published in the Federal
Register.

Roscoe L. Egger, |r.,

Commissioner of Internal Revenue.

[FR Doc. B4-23131 Filed 8-30-84; 8:45 am)
BILLING CODE 4830-01-M

26 CFR Part 1
[LR-195-78]

Certain Returned Magazines,
Paperbacks, or Records

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to a
method of accounting for certain returns
of magazines, paperbacks, or records.
Changes were made in the applicable
law by the Revenue Act of 1978. The
regulations would provide the public
with the guidance needed to comply
with the Act and would affect all
taxpayers who elect to use the method
of accounting for their trades or

businesses of selling magazines,
paperbacks, or records.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by October 30, 1984. The
amendments are proposed to be
effective for taxable years beginning
after September 30, 1979.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-195-78), Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Annette J. Guarisco of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224,
Attention: CC:LR:T (LR-195-78), (202)
566-3238, not a toll-free number.
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 458 of the Internal Revenue
Code of 1954. These amendments are
proposed to reflect the changes made by
section 372 of the Revenue Act of 1978
(92 Stat. 2860) and are to be issued
under the authority contained in
sections 7805 and 458 (b)(8) and (e)(5) of
the Internal Revenue Code of 1954 (68A
Stat. 917; 92 Stat. 2861-2; 26 U.S.C. 7805,
458 (b)(8) and (e}(5)).

In general, section 372 of the Revenue
Act of 1978 permits a taxpayer in the
trade or business of selling magazines,
paperbacks, or records to use a special
method of accounting for the return of
magazines, paperbacks, or records sold
before the end of the taxable year and
returned before the close of the
merchandise return period for that
taxable year. This method of accounting
is available only to those taxpayers who
use the accrual method of accounting for
the trade or business of selling
magazines, paperbacks, or records and
who make an election to use section 458.
Under this section, a taxpayer may elect
to exclude from gross income amounts
attributable to the qualified sale of
magazines, paperbacks, or records
provided the merchandise was sold
before the end of the taxable year and
returned before the close of the
merchandise return period. The
exclusion is available only if the original
sale was a qualified sale. In order to be
a qualified sale, the taxpayer must have,
at the time of the sale, a legal obligation
to adjust the sales price of merchandise
that is not sold by the purchaser and the
taxpayer must actually make an
adjustment to the sales prices of the
merchandise because of the purchaser's

failure to resell it. Section 458 also
provides special accounting rules for
treatment of the transitional adjustment
resulting from the section 458 election.

The proposed regulations contain
rules that determine how and when a
suspense account established under
section 458(e) must be taken into
account by the transferee in the case of
certain transactions where there is
nonrecognition of gain or loss to either
party because of the application of
subchapter C of the Internal Revenue
Code of 1954. These rules apply
generally to transactions where there is
a transfer of substantially all of the
assets of a trade or business in which
paperbacks or records are sold. In
general, the principles of section 381 and
§ 1.381(c)(4)-1 will be applied. The i
proposed regulations, however, take no
position on what rules apply to other
transactions described in section
458(e)(5), such as, for example, transfers
involving less than substantially all the
assets of a trade or business in which
paperbacks or records are sold. It is
anticipated that rules applicable to such
transactions will be developed by
regulations, rulings, or otherwise as the
issues arise.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Special Analyses

The Commission of Internal Revenue
has determined that this proposed rule
is not a major rule as defined in
Executive Order 12291, Accordingly, a
Regulatory Impact Analysis is not
required. The Secretary of the Treasury
has certified that this rule, if issued, will
not have a significant impact on a
substantial number of small entities.
Accordingly, a Regulatory Flexibility
Analysis is not required. The Secretary's
certification is based on a determination
that the economic impact of the
regulation flows directly from the
underlying statute, since the regulation
prescribes the treatment of the required
suspense account in transactions where
there is nonrecognition of gain by
reason of subchapter C of chapter 1 of
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the Code by applying principles
contained in that subchapter.

The collection of information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1980.

Comments on these requirements
should be sent to the Office of
Information and Regulatory Affairs of
OMB, Attention: Desk Officer for
Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies to the Service.

Drafting Information

The principal author of these
proposed regulations is Annette J.
Guarisco of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue and the
Treasury Department participated in
developing the regulations, on matters of
both substance and style.

List of Subjects in 26 CFR 1.441-1—
1.483-2

Income taxes, Accounting, Deferred
compensation plans.

PART 1—[AMENDED]

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph. The following new § 1.458-
I shall be added immediately before
§ 1.458-10:

¥1.458-1 Excilusion for certain returned
magazines, paperbacks, or records.

(a) Intraduction. For taxable years
beginning after September 30, 1979,
section 458 allows accrual basis
taxpayers to elect to use a method of
accounting that excludes from gross
Income some or all of the income
attributable to qualified sales during the
taxable year of magazines, paperbacks,
or records that are returned before the
close of the applicable merchandise
return period for that taxable year. Any
amount so excluded cannot be excluded
or deducted from gross income for the
taxable year in which the merchandise
's returned to the taxpayer. For the
taxable year in which the taxpayer first
uses this method of accounting, the
taxpayer is not allowed to exclude from
8ross income amounts attributable to
merchandise returns received during the

taxable year that would have been
excluded from gross income for the prior
taxable year had the taxpayer used this
method of accounting for such prior
year. (See paragraph (e) of this section
for rules describing how this amount
should be taken into account.) The
election to use this method of
accounting shall be made in accordance
with the rules contained in section
458(c) and in § 1.458-10 and this section.
A taxpayer who does not elect to use
this method of accounting can reduce
income for such returned merchandise
only for the taxable year in which the
merchandise is actually returned unsold
by the purchaser.

(b) Definitions—(1) Magazine. The
term “magazine' means a publication,
usually paper-backed and sometimes -
illustrated, that is issued at regular
intervals and contains stories, poems,
articles, features, etc. This term includes
periodicals, but does not include
newspapers or volumes of a single
publication issued at various intervals.

(2) Paperback. The term "paperback”
means a paperback book other than a
magazine. Unlike a hardback book,
which usually has stiff front and back
covers that enclose pages bound to a
separale spine, a paperback book is
characterized by a flexible outer cover
to which the pages of the book are
directly affixed. If an item satisfies the
definitions of both magazines and
paperbacks, it is to be treated as a
paperback for purposes of this section.

(3) Record. The term “record” means
a disc, tape, or similar item on which
musical, spoken or other sounds are
recorded, but does not include an item
that also contains a visual recording.
However, the term does not include
blank records, tapes, etc., on which it is
expected the ultimate purchaser will
record. The following items, provided
they carry pre-recorded sound, are
examples of “records”: cassettes, eight
track tapes, reel-to-reel tapes, cylinders,
and flat discs.

(4) Qualified sale. In order for a sale
to be considered a qualified sale, both of
the following conditions must be met;

(i) The taxpayer must be under a legal
obligation (as determined by applicable
State law), at the time of sale, to adjust
the sales price of the magazine,
paperback, or record on account of the
purchaser's failure to resell it; and

(ii) The taxpayer must actually adjust
the sales price of the magazine,
paperback, or record to reflect the
purchaser’s failure to resell the
merchandise. The following are
examples of adjustments to the sale
price of unsold merchandise: cash
refunds, credits to the account of the
purchaser, and repurchases of the

merchandise. The adjustment need not
be equal to the full amount of the sales
price of the item. However, a markdown
of the sales price under an agreement
whereby the purchaser continues to hold
the merchandise for sale or other
disposition (other than solely for scrap)
does not constitute an adjustment
resulting from a failure to resell.

(5) Merchandise return period—{i) In
general. Unless the taxpayer elects a
shorter period, the “merchandise return
period” is the period that ends 2 months
and 15 days after the close of the
taxable year for sales of magazines and
4 months and 15 days after the close of
the taxable yer for sales of paperbacks
and records.

(ii) Election to use shorter period. The
taxpayer may select a shorter
merchandise return period than the
applicable period set forth in paragraph
(b)(5)(i) of this section.

(iii) Change in merchandise return
period. Any change in the merchandise
return period after its initial
establishment will be treated as a
change in method of accounting.

(c) Amount of the exclusion—(1) In
general. The amount of exclusion with
respect to any qualified sale is equal to
the lesser of—

(i) The amount covered by the legal
obligation referred to in paragraph
(b)(4)(i) of this section, or

(ii) The amount of the adjustment
agreed to by the taxpayer before the
close of the merchandise return period.

(2) Price adjustment in excess of legal
obligation. The excess, if any, of the
amount described in paragraph (c)(1)(ii)
of this section over the amount
described in paragraph (c)(1)(i) of this
section should be excluded in the
taxable year in which it is properly
accurable under section 461.

(d) Return of the merchandise—{1) In
general. The exclusion from gross
income allowed by section 458 applies
with respect to a qualified sale of
merchandise only if the seller receives,
before the close of the merchandise
return period, either—

(i) The physical return of the
merchandise, or

(ii) Satisfactory evidence that the
merchandise has not been and will not
be resold (as defined in paragraph (d)(2)
of this setion).

For the purpose of this paragraph,
evidence of a return received by an
agent of the seller (other than the
purchaser who purchased the
merchandise from the seller) will be
considered to be received by the seller
at the time the agent receives the
merchandise or evidence.
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(2) Satisfactory evidence. Evidence
that merchandise has not been and will
not be resold is satisfactory only if the
seller receives

(i) Physical return of some portion of
the merchandise (e.g., covers) provided
under either the agreement between the
seller and the purchaser, or the practice
of the industry, such return indicates
that the purchaser has not sold and will
not resell the merchandise, or

(ii) A written statement from the
purchaser specifying the quantities of
each title not resold provided either—

(A) The statement contains a
representation that the items specified
will not be resold by the purchaser, or

(B) The past dealings, if any, between
the parties and the practice of the
industry indicates that such statement
constitutes a promise by the purchaser
not to resell the items.

(3) Retention of evidence. In the case
of a return of merchandise (described in
paragraph (d)(1)(i) of this section) or
portion thereof (described in paragraph
(d)(2)(i) of this section), the seller has no
obligation to retain physical evidence of
the returned merchandise or portion
thereof so long as there is documentary
evidence that describes the quantity of
physical items returned to the seller and
that indicates that the items were
returned before the close of the
merchandise return period.

(e) Transitional adjustment— (1) In
general. An election to change from
some other method of accounting for the
return of magazines, paperbacks, or
records to the method of accounting
described in section 458 is a change in
method of accounting that requires a
transitional adjustment. Section 458
provides special rules for transitional
adjustments that must be taken into
account as a result of this change. See
paragraph (e)(2) of this section for
special rules applicable to magazines
and paragraph (e) (3) and (4) of this
section for special rules applicable to
paperbacks and records.

(2) Magazines: 5-year spread of
decrease in taxable income. For
taxpayers who have elected to use the
method of accounting described in
section 458 to account for returned
magazines for a taxable year, section
458(d) and this subparagraph provide a
special rule for taking into account any
decrease in taxable income resulting
from the adjustment required by section
481(a)(2). Under these provisions, one-
fifth of the transitional adjustment shall
be taken into account in the taxable
year of the change and in each of the 4
succeeding taxable years. For example,
if the application of section 481(a}(2)
would produce a decrease in taxable
income of $50 for 1980, the year of

change, then $10 (one-fifth of $50) shall
be taken into account as a decrease in
taxable income for 1980, 1981, 1982,
1983, and 1984.

(8) Suspense account for paperbacks
and records—(i) In general. For
taxpayers who have elected to use the
method of accounting described in
section 458 to account for returned
paperbacks and records for a taxable
year, section 458(e) provides that, in lieu
of applying section 481, an electing
taxpayer shall establish a separate
suspense account for its paperback
business and its records business. The
initial opening balance of the suspense
account is described in paragraph
(e)(3)(ii)(A) of this section, An initial
adjustment to gross income for the year
of election is described in paragraph
(e)(3)(ii)(B) of this section. Annual
adjustments to the suspense account are
described in paragraph (e)(3)(iii)(A) of
this section. Gross income adjustments
are described in paragraph (e)(3)(iii)(B)
of this section. Examples are provided in
paragraph (e)(4) of this section. The
effect of the suspense account is to defer
all, or some part, of the deduction of the
transitional adjustment until the
taxpayer is no longer engaged in the
trade or business of selling paperbacks
or records, whichever is applicable.

(ii) Establishing a suspense account—
(A) Initial opening balance. To compute
the initial opening balance of the
suspense account for the first taxable
year for which an election is effective,
the taxpayer must determine the section
458 amount (as defined in paragraph
(€)(3)(ii)(C) of this section) for each of
the three preceding taxable years. The
initial opening balance of the account is
the largest such section 458 amount.

(B) Initial year adjustment. If the
initial opening balance in the suspense
account exceeds the section 458
amounts (as defined in paragraph
(e)(3)(ii)(C) of this section) for the
taxable year immediately preceding the
year of election, such excess is included
in the taxpayer's gross income for the
first taxable year for which the election
was made.

(C) Section 458 amount. For purposes
of paragraph (e)(3)(ii), the section 458
amount for a taxable year is the dollar
amount of merchandise returns that
would have been excluded from gross
income under section 458(a) for such
taxable year if the section 458 election
had been in effect for such taxable year.

(iii) Annual adjustments—(A)
Adjustment to the suspense account.
Adjustments are made to the suspense
account each year to account for
fluctuations in merchandise returns. To
compute the annual adjustment, the
taxpayer must determine the amount to

be excluded under the election from
gross income under section 458(a) for
the taxable year. If the amount is less
than the opening balance in the
suspense account for the taxable year,
the balance in the suspense account is
reduced by the difference. Conversely, if
such amount is greater than the opening
balance in the suspense account for the
taxable year, the account is increased
by the difference (but not to an amount
in excess of the initial opening balance
described in paragraph (e)(3)(ii)(A) of
this section). Therefore, the balance in
the suspense account will never be
greater than the initial opening balance
in the suspense account determined in
paragraph (e)(3)(ii)(A) of this section.
However, the balance in the suspense
account after adjustments may be less
than this initial opening balance in the
suspense account.

(B) Gross income adjustments. p
Adjustments to the suspense account for
years subsequent to the year of the
election also produce adjustments in the
taxpayer’s gross income. Adjustments
which reduce the balance in the
suspense account reduce gross income
for the year in which the adjustment to
the suspense account is made.
Adjustments which increase the balance
in the suspense account increase gross
income for the year in which the
adjustment to the suspense account is
made.

(4) Examples. (i) The provisions of
paragraph (e) (3) of this section may be
illustrated by the following examples:

Example (1). Assume that X corporation, a
paperback distributor, makes a timely section
458 election for its taxable year ending
December 31, 1980. Assume also that if the
election had been in effect for the taxable
years ending on December 31, 1977, 1978, and
1979, the dollar amounts of the qualifving
returns would have been $5, $8, and $6,
respectively. Under these facts, the initial
opening balance of X's suspense account on
January 1, 1980 is $8, the largest of these
amounts. Since the initial opening balance
($8), is larger than the qualifying returns for
1979 ($6), the initial adjustment to gross
income for 1980 is $2 ($8 —386). !

Example (2). Assume the same facts as in
example (1). Assume also that X has $5 in
qualifying returns for its taxable year ending
December 31, 1980. Under these facts, X mus!
reduce its suspense account by $3, which is
the excess of the opening balance ($8) over
the amount of qualifying returns for the 1980
taxable year ($5). X should also reduce its
gross income for 1980 by $3. Thus, the net
amount excludable from gross income for the
1980 taxable year after taking into account
the qualifying returns, the gross income
adjustment, and the initial year adjustment is
$6 ($3+ 85— $2).

Example (3). Assume the same facts as in
example (2). Assume also that X has
qualifying returns of $7 for its taxable year
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ending December 31, 1981. Under these facts,
X must increase its suspense account balance
by $2, which is the excess of the amount of
qualifying returns for 1981 ($7) over X's
opening balance in the suspense account ($5).
. X'must also increased its gross income by $2.
Thus, the net amount excludable from gross
income for the 1981 taxable year after taking
into account the qualifying returns and the
gross income adjustment is $5 ($7—$2).

Example (4). Assume the same facts as in
example (3). Assume also that X has

qualifying returns of $10 for its taxable year
ending December 31, 1982. Under these facts
the opening balance in X's suspense account
of $7 will not be increased in excess of the
initial opening balance ($8). A must also
increase gross income by $1. Thus, the net
amount excludable from gross income for the
1982 taxable year is $9 ($10—8$1).

(ii) Examples (1) through (4) may be
summarized by the following table:

Years ending December 31
1977 1978 1979 | 1960 | 1981 1982
Facts:
Qualifying retums during merchandise retum penod for the tax-
able ysar $5 8 $6 $5 $7 $10
Adjustment 10 suspense account:
Opening bak 8 5 7
Addition to L/ 2 1
Reduction 1o account * 3)
Opening balance for next year $ 7 8
Amount excludable from income:
Initial year adj @
Amount excludable as qualifying retums In merchandise retum
period, 5 7 10
Adic for i in susp nt O 2 M
Adf for d in susp: nt 3
Net amount exciudable for the year 6 5 9

! Year of change,
* Applies when qualitying returns

during the
cause the suspense account to exceed the initial opening balance
elurns during the merchandise return

(1) Subchapter C transactions—{1)
General rule, If a transfer of
substantially all the assets of & trade or
business in which paperbacks or records
are sold is made to an acquiring
corporation, and if the acquiring
corporation determines its basis in these
assels, in whole or part, with reference
. to the basis of these assets in the hands
of the transferor, then for the purposes
of section 458(e) the principles of section
361 and § 1.381(c)(4)-1 will apply. The
application of this rule is not limited to
the transactions described in section
d81(a). Thus, the rule also applies, for
example, to transactions described in_
section 351.

(2) Special rules. If, in the case of a
transaction described in paragraph (£){1)
of this section, an acquiring corporation
dcquires assets that were used in a
trade or business that was not subject to
@ section 458 election from a transferor
thqt is owned or controlled directly {or
indirectly through a chain of
Corporations) by the same interests, and
I the acquiring corporation uses the
dcquired assets in a trade or business
for 'which the acquiring corporation later
Makes an election to use section 458,
then the acquiring corporation must
establish a suspense account by taking
1nto account not only its own experience
but also the transferor's experience
when the transferor held the assets in its

d the ing bal the addtion is not 1o
period are less than the opening balance.

trade or business. Furthermore, the
transferor is not allowed a deduction or
exclusion for merchandise returned after
the date of the transfer attributable to
sales made by the transferor before the
date of the transfer. Such returns shall
be considered to be received by the
acquiring corporation.

(3) Example, The provisions of
paragraph (f)(2) of this section may be
illustrated by the following example.

Example. Corporation S, a calendar
year taxpayer, is a wholly owned
subsidiary of Corporation P, a calendar
year taxpayer. On December 31, 1882, S
acquires from P substantially all of the
assets used in a trade or business in
which records are sold. P had not made
an election.under section 458 with
respect to the qualified sale of records
made in connection with that trade or
business. S makes an election to use
section 458 for its taxable year ending
December 31, 1983, for the trade or
business in which the acquired assets
are used. Assume that P's qualified
record returns within the 4 month and 15
day merchandise return period following
the 1980 and 1981 taxable years were
$150 and $170 respectively. Assume
further that S's qualified record returns
during the merchandise return period
following 1982 were $160. S must
establish a suspense account by taking
into account both P's and S's experience

for the 3 immediately preceding taxable
years. Thus, the initial opening balance
of S's suspense account is $170. S must
also make an initial year adjustment of
$10 ($170-$160), which S must include in
income for S's taxable year ending
December 31, 1983. P is not entitled to a
deduction or exclusion for merchandise
received after the date of the transfer
(Decemniber 31, 1982) attributable to sales
made by the transferor before the date
of transfer, Thus, P is not entitled to a
deduction or exclusion for the $160 of
merchandise received by S during the
first 4 months and 15 days of 1983.

(8) Adjustment to inventory and cost
of goods sold. If a taxpayer makes
adjustments to gross receipls for a
taxable year under the method of
accounting described in section 458, the
taxpayer may also be required to make
appropriate corresponding adjustments
to purchases or closing inventory and to
cost of goods sold for the same taxable
vear. Such adjustments will be required,
for example, where the taxpayer holds
the merchandise returned for resale and
where the taxpayer is entitled to receive
a price adjustment from the person or
entity that scld the merchandise to the
taxpayer.

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.

[FR Doc. 84-23135 Filed 8-30-84; 8:45 am)
BILLING CODE 4830-01-M

26 CFR Part 1
[LR-107-84]

Collapsible Corporations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SuMMARY: This document contains a
notice of proposed rulemaking to amend
the income tax regulations under section
341, relating to collapsible corporations,
to reflect amendments to that section
made by the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA) and
the Tax Reform Act of 1984 (1984 Act).
The 1984 Act amended the definition of
a collapsible corporation in section
341(b)(1) and modified the limitation in
section 341(d){2) on the application of
section 341 to gain recognized upon the
sale or exchange of stock, or a
distribution with respect to stock, of a
collapsible corporation. These proposed
amendments to the regulations will
provide the public with guidance needed
to comply with the law,
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Proposed Effective Date capital gain to ordinary income. As the property in order to avoid

The amendments to the regulations
reflecting the 1984 Act are proposed to
be effective for sales or exchanges of
stock, or distributions with respect to
stock, of a corporation occurring after
July 18, 1984. A modification to § 1.341-
4(a) is proposed to be effective in the
case of stock acquired after June 22,
1984, and before January 1, 1988. An
amendment conforming § 1.341-1(b) to
TEFRA is proposed to be generally
effective for distributions after August
31, 1982.

Dates for Comments and Requests

Written comments and requests for a
public hearing must be delivered or
mailed by October 30, 1984.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-107-84), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Michel A. Daze of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224 (Attention: CC:LR:T) (202-
566-3458, not a toll-free call).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 341 of the Internal Revenue
Code of 1954, These amendments are
proposed to conform the regulations to
section 222(e)(5) of the Tax Equity and
Fiscal Responsibility Act of 1982 (96
Stat. 480) (TEFRA) and sections 85 and
1001 (a)(1) and (b)(2) of the Tax Reform
Act of 1984 (98 Stat. 498, 1011) (1984
Act). The proposed amendments are to
be issued under the authority contained
in Code sections 341(d) and 7805 (98
Stat. 498, 26 U.S.C. 341(d); 68A Stat. 917,
26 U.S.C. 7805, respectively).

Gain Treated as Ordinary Income

Under section 341(a), the entire gain
from the sale or exchange of stock of a
collapsible corporation, including a
complete or partial liquidation, or from a
distribution by a collapsible corporation
that is treated under section 301(c)(3)(A)
as gain from the sale or exchange of
property, is considered as ordinary
income. Paragraph (2) of section 341(a)
was amended by section 222(e)(5) of
TEFRA to conform section 341(a) with
other amendments to the Code relating
to distributions in partial liquidation.
The provisions of § 1.341-b, which treat
gain recognized as ordinary income, are
proposed to be amended to reflect this
amendment to section 341(a) by TEFRA.

amended by section 1001(a)(1) of the
1984 Act, section 1222(3) defines long-
term capital gain as gain from the sale
or exchange of a capital asset held for
more than 6 months, effective for
property acquired after June 22, 1984,
and before January 1, 1988. Section
1001(b)(2) of the 1984 Act makes a
conforming amendment to section
341(a). This limitation on the application
of section 341 is reflected in a proposed
amendment to § 1.341-4(a).

Collapsible Corporation Defined

Before the 1984 Act, a collapsible
corporation was generally defined as a
corporation formed or availed of
principally for the manufacture,
construction, production, or purchase of
certain types of property with a view to
the sale or exchange of stock (including
liquidation of the corporation), or a
distribution to shareholders, before the
realization by the corporation of a
“substantial part" of the taxable income
to be derived from such property.
Several courts have disagreed as to
whether the term “substantial part”
should be interpreted by reference to
taxable income realized from the
property before the collapse (sale,
exchange, or distribution), or to taxable
income remaining to be realized after
the collapse.

The rule that a corporation is not -
collapsible if the amount of taxable
income realized before the collapse is
substantial in relation to the total
taxable income to be derived from the
property has been consistently followed
by the Tax Court and adopted by two
Circuit Courts of Appeal. Commissioner
v. Kelley, 32 T.C. 135 (1959), aff'd, 293
F.2d 904 (5th Cir. 1961); Zongker v.
Commissioner, 39 T.C. 1046 (1963), affd,
334 F.2d 44 (10th Cir. 1964); Day v.
Commissioner, 55 T.C, 257 (1970). After
Kelley, a corporation could avoid
collapsible status by realizing as little as
one-third of the taxable income to be
derived from its property. In contrast,
the Third Circuit has held that the
amount of taxable income realized could
not be substantial unless only an
insubstantial part to be derived from the
property remained unrealized. Abbott v.
Commissioner, 258 F.2d 537 (3d Cir.
1957). After first adhering to the Third
Circuit's position in Abbott (Rev. Rul.
62-12, 1962-1 C.B. 321), the Service has
acquiesced in several decisions of the
Tax Court that refer to the income
realized before the collapse (Rev. Rul.
72-48, 1972-1 C.B. 102).

The 1984 Act amends the definition of
a collapsible corporation to require that
a corporation realize at least two-thirds

collapsible status. The intent is to adopt
the view that less than a substantial
part must remain unrealized at the time
of the collapse and to replace the Abbott
interpretation with a more definite
standard. H.R. Rep. No. 432, 98 Cong., 2d
Sess. 1382-3 (1984). This standard is
reflected in proposed amendments to

§§ 1.341-2 and 1.341-5.

Seventy Percent Limitation

Even if a corporation is collapsible,
section 341(d)(2), as amended by the
1984 Act, provides that section 341 will
not apply to gain recognized during a
taxable year by a shareholder unless
more than 70 percent of such gain is
attributable to property described in
section 341(b)(1) (collapsible property).
If 70 percent or less of the gain is
attributable to collapsible property,
none of the gain is subject to section 341,
If more than 70 percent is so
attributable, the entire gain is treated as
ordinary income, absent any other
limitation on the application of section
341. If property is manufactured,
constructed, produced, or purchased by
a corporation with the proscribed view,
but the collapsible event occurs after the
realization of two-thirds of the taxable
income to be derived from the property,
then the property is not collapsible
property for purposes of the 70 percent
limitation. Section 341(d) was further
amended to provide that, in determining
whether property is described in section
341(b)(1) for purposes of applying the 70
percent limitation, all property
described in section 1221(1) is to be
treated, to the extent provided in
regulations, as one item of property.

Under § 1.341-4(c)(2), the gain
attributable to collapsible property is
the excess of the recognized gain of a
shareholder with respect to stock in a
collapsible corporation over the gain
which the shareholder would have
recognized if the collapsible property
had not been manufactured,
constructed, produced, or purchased.
Thus, as the number of items of property
with respect to which a corporation has
realized two-thirds of the taxable
income to be derived therefrom
increases, the amount of the
shareholder's gain attributable to
collapsible property decreases. Under
§ 1.341-2(a)(4), if property is a unit of an
integrated project involving several
properties similar in kind, a
determination of the amount of taxable
income realized is made by reference t0
the aggregate of the properties
constituting the single project. Congres¢
was concerned that the 70 percent
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limitation would prevent the application
of section 341 in some cases when a
corporation has not realized in the
aggregate two-thirds of the taxable
income from separate projects
consisting of section 1221(1) property,
but with respect to an individual project
the corporation has realized two-thirds
of the taxable income to be derived
therefrom. H.R. Rep. No. 431, supra, at
1383. Therefore, the Secretary was
authorized to promulgate regulations
treating all property described in section
1221(1) as one item of property. H.R.
Rep. No. 861, 98th Cong., 2d Sess. 848
(1984).

Accordingly, new paragraphs (c)(4)
through (c)(8) are proposed to be added
to § 1.341-4. Paragraph (c)(4) provides
that section 1221(1) property that is also
collapsible property, without regard to
whether two-thirds of the taxable
income to be derived from such property
has been realized, is aggregated and
treated as one item of property. Thus,
separate projects that consist of such
section 1221(1) property are aggregated
and treated as a single item of property.
If, after applying the aggregation rules of
paragraph (c)(4), the corporation has
realized less than two-thirds of the
taxable income to be derived from the
aggregated property, the aggregated
property is treated as property
described in section 341(b)(1) for the
purpose of applying the seventy percent
limitation,

The collapsible corporation provisions
of section 341 are designed to prevent a
taxpayer from converting what
otherwise would be ordinary income to
a corporation from the manufacture,
construction, production, or purchase of
broperty into capital gain from the sale
or exchange of stock of the corporation.
To carry out the intent of section 341 as
amended by the 1948 Act, proposed
paragraph (c)(5) provides that, if one of
the purposes for forming or availing of a
corporation that is related to another
Corporation is to avoid the application of
the aggregation rule provided in the last
sentence of section 341(d) and proposed
paragraph (c)(4), section 1221(1)
property held by both corporations is
subject to aggregation. Comments are
invited on the extent to and the manner
in which such aggregation should be
required.

In addition, proposed paragraph (c)(6)
Provides that a section 1221(1) property
's not aggregated with another section
1221(1) property and treated as one item
of property under paragraphs (c)(4) and
(5). even if such other section 1221(1)
Property represents a prior aggregation,
if the effect would be to reduce the
amount of the gain recognized during the

taxable year with respect to stock of a
collapsible corporation that is
attributable to property described in
section 341(b)(1).

Proposed paragraph (c)(7) contains
the effective dates of the proposed
amendments to § 1.341-4 and proposed
paragraph (c)(8) provides examples
illustrating the application of the 70
percent limitation when gain is
attributable to section 1221(1) property.

Effective Dates

The proposed amendment to § 1.341-
1(b), which would conform the
regulations to section 222(e)(5) of
TEFRA, is proposed to be generally
effective for distributions after August
31, 1982. The amendment to the
limitation on the application of section
341 provided in § 1.341-4(a) is proposed
to be effective for stock acquired after

June 22, 1984, and before January 1, 1988,

All other amendments to the regulations
under section 341 are proposed to be
effective for sales or exchanges of stock,
or distributions with respect to stock, of
a collapsible corporation occurring after
July 18, 1984.

Comments and Request for a Public
Hearing

Before these proposed amendments to
the regulations are adopted,
consideration will be given to any
written comments that are submitted
(preferably eight copies) to the
Commissioner of Internal Revenue, All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Regulatory Flexibility Act and Executive
Order 12291

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291 and
that a Regulatory Impact Analysis is
therefore not required. Although this
document is a nolice of proposed
rulemaking which solicits public
comment, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, these proposed
regulations do not constitute regulations
subject to the Regulatory Flexibility Act
(5 U.S.C. chapter 6).

Drafting Information

The principal author of the proposed
amendments to the regulations is Michel
A. DaZe of the Legislation and
Regulations Division of the Office of the
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developeing the regulations, both on
matters of substance and style.

List of Subjects in 26 CFR 1.301-1—
1.385-8

Income taxes, Corporations,
Corporate distributions, Corporate
adjustments, Reorganizations.

PART 1—[AMENDED]

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

§ 1.341-1 [Amended]

Paragraph 1. Paragraph (b) of § 1.341-
1is amended by removing “under
section 331,” and adding instead “under
section 331 or under section 302(b)(4) as
added by the Tax Equity and Fiscal
Responsibility Act of 1982,".

§1.341-2 [Amended]

Par. 2. Section 1.341-2 is amended by
removing “‘a substantial part of the
taxable income” from paragraph
(a)(1)(iii)(a), from first sentence of
paragraph (a)(2), and from the second
and third sentences of paragraph (a)(4),
and adding instead “two-thirds of the
taxable income (or, in the case of sales,
exchanges, or distributions before July
19, 1984, a substantial part of the
taxable income)”.

Par. 3, Paragraphs (a) and (c) of
§ 1,341-4 are revised to read as set forth
below.

§ 1.341-4 Limitations on application of
section.

(a) General. This section shall apply
only to the extent that the recognized
gain of a shareholder upon his stock in a
collapsible corporation would be
considered, but for the provisions of this
section, as gain from the sale or
exchange of a capital asset held for
more than 1 year (6 months in the case
of stock acquired after June 22, 1984, and
before January 1, 1988; 6 months for
taxable years before 1977; 9 months for
taxable years beginning in 1977). Thus, if
a taxpayer sells at a gain stock of a
collapsible corporation which he had
held for six months or less, this section
would not, in any event, apply to such
gain. Also, if it is determined, under
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provisions of law other than section 341,
that a sale or exchange at a gain of
stock of a collapsible corporation which
has been held for more than 1 year (6
months in the case of stock acquired
after June 22, 1984, and before January 1,
1988; 6 months for taxable years before
1977; 9 months for taxable years
beginning in 1977) results in ordinary
income rather than long-term capital
gain, then this section (including the .
limitations contained herein) has no
application whatsoever to such gain,

* - - L *

(c) Seventy-percent rule. (1) This
section shall apply to the gain
recognized during a taxable year upon
the stock in a collapsible corporation
only if more than 70 percent of such gain
is attributable to the property referred to
in section 341(b)(l). If more than 70
percent of such gain is so attributable,
then all of such gain is subject to this
section, and, if 70 percent or less of such
gain is so attributable, then none of such
gain is subject to this section.

(2) For the purpose of this limitation,
the gain attributable to the property
referred to in section 341(b)(1) is the
excess of the recognized gain of the
shareholder during the taxable year
upon his stock in the collapsible
corporation over the recognized gain
which the shareholder would have if the
property had not been manufactured,
constructed, produced, or purchased. In
the case of gain on a distribution in
partial liquidation or a distribution
described in section 301(c)(3)(A), the
gain attributable to the property shall
not be less than an amount which bears
the same ratio to the gain on such
distribution as the gain which would be
attributable to the property if there had
been a complete liquidation at the time
of such distribution bears to the total
gain which would have resulted from
such complete liquidation.

(3) Gain may be attributable to the
property referred to in section 341(bj(1)
even though such gain is represented by
an appreciation in the value of property
other than that manufactured,
constructed, produced, or purchased.
Where, for example, a corporation owns
a tract of land and the development of
one-half of the tract increases the value
of the other half, the gain attributable to
the developed half of the tract includes
the increase in the value of the other
half.

(4) Except as provided in paragraph
(c)(6) of this section, the determination
of whether property is described in
section 341(b)(1) is made by aggregating
and treating as one item of property all
property meeting both of the following
requirements:

(i) It is stock in trade of the
corporation or other property of a kind
which would be properly included in the
inventory of the corporation if on hand
at the close of the taxable year, or
property held by the corporation
primarily for sale to customers in the
ordinary course of the corporation's
trade or business (section 1221(1)
property), and

(ii) It is described in section 341(b)(1)
without regard to whether the
corporation has realized two-thirds or
more of the taxable income to be
derived from such property. Thus,
separate projects that consist of
property described in both (i) and (ii) of
the preceding sentence are aggregated
and treated as a single item of property,
If, after applying the aggregation rules of
this paragraph (c)(4), the corporation has
realized less than two-thirds of the
taxable income to be derived from the
aggregated property, the aggregated
property is treated as property
described in section 341(b)(1) for the
purpose of applying section 341(d)(2)
and this paragraph (c).

(5) If one of the purposes for forming
or availing of a corporation that is
related to another corporation is to
avoid the application of the last
sentence of section 341(d) and
paragraph (c)(4) of this section, section
1221(1) property that is described in
paragraph (c)(4) of this section and held
by one corporation is subject to
aggregation with such property of the
related corporation,

{6) Property described in section
1221(1) is not aggregated with other
property described in section 1221(1)
and treated as one item of property
under paragraph (c) (4) and (5) of this
section, even if such other section
1221(1) property represents a prior
aggregation, if the effect would be to
reduce the amount of the gain
recognized during the taxable year with
respect to stock of a collapsible
corporation that is attributable to
property described in section 341(b)(1).

(7) Paragraphs (c) (4), (5), and (6} of
this section are effective for sales or
exchanges of stock, or distributions with
respect to stock, of a corporation
occurring after July 18, 1984.

(8) The following examples illustrate
the application of the seventy percent
rule:

Example (1). (i) On January 2, 1985, A
forms corporation X and contributes $1
million cash in exchange for all the X stock.
Corporation X immediately purchases for
$400,000 property that is not described in
section 341(b)(2) of section 341(b)(3) and is
not stock of another collapsible corporation.
As of December 31, 1985, the corporation has
sold the property and realized all of the

taxable income to be derived from the
property, resulting in a profit of $100,000
(after taxes).

(ii) On January 15, 1985, X also acquires for
$300,000 each two separate tracts of land in
neighboring cities, for the purposes of
subdividing and developing each tract into
lots suitable for sale as homesites and
holding them primarily for sale to customers
in the ordinary course of business. Each tract
is expected to produce $1.25 million of
taxable income. A, however, intends to sell
all the X stock before % of the taxable
income is derived from either tract. As of
December 31, 1885, X has realized $300.000 of
taxable income from tract I (72%), but only
$250,000 (20%) from tract II. On January 1,
1986, A sells all the X stock.

(iii) Under paragraph (c)(4) of this section,
both tracts are aggregated and treated as one
item of property to determine if that item is
property described in section 341(b)(1) for the
purpose of determining the amount of gain on
the sale of the X stock attributable to
property so described. Although more than
two-thirds of the taxable income to be
derived from tract I has been realized by X,
less than two-thirds has been realized from

the two tracts in the aggregage
900,000+ 250,000
or 46% .
1,250,000 + 1,250,000

Thus, the two tracts constitute an item of
property that is described in section 341(b)(1).

(iv) Assume A recognizes $750,000 gain
upon the sale of the X stock, but A would
have recognized only $100,000 gain had the
two tracts of land not been acquired for
subdivision and sale. Thus, the gain
attributable to property described in section
341(b)(1) is $650,000. Because such gain is
more than 70 percent of the total gain
recognized by A, the entire gain from the sale
of the X stock is subject to section 341(a).

Example (2). (i) The facts are the same as
in example (1), with the following
modification. Tract I is acquired for $150,000
and is expected to produce $465,000 of
taxable income. Tract I is acquired for
$450,000 and is expected to produce
$1,850,000 of taxable income. As of December
31, 1985, X has realized 100% of the taxable
income from tract 1, but only $1,130,000
(61.1%) from tract II. On January 1, 1986, A
sells all the X stock.

(ii) The two tracts are not aggregated and
treated as one item of property because the
amount of gain from the sale of the X stock
attributable to property described in section
341{b)(1) would be reduced below that
amount which would be so attributable
without aggregation. If the tracts were
aggregated, X would have realized more than
two-thirds of the taxable income from the
two tracts

465,000+1,130,000
465,000 +1,850,000

or 68.9%,

and none of A’s gain would be attributable 10
property described in section 341(b)(1).
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(iii) If the tracts are not aggregated,
however, tract Il is property described in
section 341(b)(1) since X has not realized
two-thirds of the taxable income to be
derived from that tract. Therefore, the gain
recognized on the sale of the X stock
attributable to property described in section
341(b)(1) (tract 1) is determined under this
paragraph (c) without regard to paragraph
(c)(4). If the gain attributable to tract Il is
more than 70 percent of the total gain
recognized by A, the entire gain from the sale
of the X stock is subject to section 341(a).

Example (3). On January 2, 1985, A forms
corporation X and contributes $600,000 cash
in exchange for all the X stock. Corporation X
immediately acquires three fracts of land in
separate cities for the purpose of subdividing
and developing each tract into lots suitable
for sale as homesites and holding them
primarily for sale to customers in the
ordinary course of business. Tract I is
expected to produce $250,000 of taxable
income, tract II, $50,000, and tract III,
$700,000. A, however, intends to liquidate the
corporation before % of the taxable income
is derived from any of the projects. As of
December 31, 1885, X has realized 100% of the
taxable income from tracts I and II, but only
$400,000 (57.1%) from tract II. On January 2,
1988, A liquidates the corporation and
recognizes gain. Under paragraph (c)(6) of
this section, only tracts II and Il are
aggregated and treated as one item to
determine if that item is property described in
section 341(b)(1). Because less than two-
thirds of the taxable income has been
realized from those tracts in the aggregate

50,000 + 400,000

50,000 + 700,000 " D0

tracts Il and III constitute an item of property
that is described in section 341(b)(1). if more
than 70 percent of A's gain is attributable to
that item of property, all of A’s gain is subject
to section 341(a).

Example (4). The facts are the same as in
example (1), except that on December 31,
1985, X transfers tract II to a newly formed
subsidiary, 8, in exchange for all the S stock
In a transaction to which section 351 applies.
One of the purposes for the transfer is to
avoid aggregation of the two tracts when A
sells all the X stock, Under paragraph (c)(5)
of this section, the two tracts are aggregated
and treated as one item of property to
determine if that item is property described in
section 341(b)(1). That item is so described
because only 46 percent of the taxable
income to be derived therefrom has been
realized. Accordingly, for purposes of
applying section 341(d) and this paragraph
(c). gain recognized upon the sale of the X
stock that is attributable to both tract I and
tract II is gain attributable to property
deicribed in section 341(b)(1).

Example (5). The facts are the same as in
example (4), except that, before acquiring
tract II, X transfers $300,000 to a newly
formed subsidiary, 8, which in turn acquires
fract IL. One of the purposes of the transfer is
o avoid aggregation of the two tracts when A
sells all the X stock. Upon a sale of all the X

stock by A, tract I and tract Il are aggregated
and treated as one item of property under
paragraph (c)(5) of this section. The results
are the same as in example (4).
» * - * *

Par. 4. Section 1.341-5 is amended as
follows:

1. Paragraph (b)(5) is amended by
removing “'a substantial part of the
taxable income” and adding instead

““two-thirds of the taxable income [or, in

the case of sales, exchanges, or
distributions before July 19, 1984, a
substantial part of the taxable income)".

2. Paragraph (d) is revised to read as
set forth below:

§ 1.341-5 Application of section.
b - -

- -

(d) The following examples will
illustrate the application of this section:

Example {1). (i) On January 2, 1985, A
formed the W Corporation and contributed
$50,000 cash in exchange for all of the stock
thereof. The W Corporation borrowed
$900,000 from & bank and used $800,000 of
such sum in the construction of an apartment
house on land which it purchased for $50,000.
The apartment house was completed on
December 31, 1985, On December 31, 1985, the
corporation, having determined that the fair
market value of the apartment house,
separate and apart from the land, was
$900,000, made a distribution (permitted
under the applicable State law) to A of
$100,000. At this time, the fair market value of
the land was $50,000. As of December 31,
1985, the corporation has not realized any
earnings and profits. In 1988, the corporation
began the operation of the apartment house
and received rentals therefrom. The
corporation has since continued to own and
operate the building. The corporation
reported on the basis of the calendar year
and cash receipts and disbursements,

(ii) Since A received a distribution and
realized a gain attributable to the building
constructed by the corporation, since, at the
time of such distribution, the corporation has
not realized two-thirds of the taxable income
to be derived from such building, and since
the construction of the building was a
substantial activity of the corporation, the W
Corporation is considered a collapsible
corporation under paragraph (b) of § 1.341-5.
The provisions of section 341(d) do not
prohibit the application of section 341(a).
Therefore, the distribution, if and to the
extent that it may be considered long-term
capital gain rather than ordinary income
without regard to section 341, will be
considered ordinary income under section
341(a).

(iii) In the event of the existence of
additional facts and circumstances in the
above case, the corporation, notwithstanding
the above facts, might not be considered a
collapsible corporation. See § 1.342-2 and
paragraph (a) of § 1.341-5.

Example (2). (i) On January 2, 1985, B
formed X Corporation and became its sole
shareholder. In August 1985, the corporation
completed construction of an office building.
It immediately sold this building at a gain of

$50,000, included this entire gain in its return
for 1985, and distributed this entire gain (less
taxes) to B. In June 19886, the corporation
completed construction of a second office
building. In August 1986, B sold the entire
stock of X Corporation at a gain of $12,000,
which gain is attributable to the second
building.

(ii) X Corporation is a collapsible
corporation under section 341(b) for the
following reasons: The gain realized through
the sale of the stock of X Corporation was
attributable to the second office building, the
construction of that building was a
substantial activity of X Corporation during
the time of construction and, at the time of
sale, the corporation had not realized two-
thirds of the taxable income to be derived
from such building. Since the provisions of
section 341(d) do not prohibit the application
of section 341(a) to B, the gain of $12,000 to B
is, accordingly, considered ordinary income.

Example (3). The facts are the same as in
example (2), except that the following facts
are shown: B was the president of the X
Corporation and active in the conduct of its
business. The second building was
constructed as the first step in a project of the
X Corporation for the development for rental
purposes of a large suburban center involving
the construction of several buildings by the
corporation. The sale of the stock by B was
caused by his retiring from all business
activity as a result of illness arising after the
second building was constructed. Under
these additional facts, the corporation is not
considered a collapsible corporation. See
§ 1.341-2 and paragraph (a) of § 1.341-5.

Example (4). (i) On January 2, 1978, C
formed the Y Corporation and became the
sole shareholder thereof. The Y Corporation
has been engaged solely in the business of
producing motion pictures and licensing their
exhibition. On January 2, 1985, C sold all of
the stock of the Y Corporation at a gain. The
Y Corporation has produced one motion
picture each year since its organization and
before January 2, 1985, it has realized at least
two-thirds of the taxable income to be
derived from each of its motion pictures
except the last one made in 1984. This last
motion picture was completed September 1,
1984. As of January 2, 1985, no license had
been made for its exhibition. The fair market
value on January 2, 1985, of this last motion
picture exceeds the cost of its production by
$50,000. A material part of the production of
this last picture was completed on January 1,
1984, and between that date and January 2,
1985, the corporation had realized taxable
income of $500,000 from other motion pictures
produced by it. The corporation has
consistently distributed to its shareholder its
taxable income when received [after
adjustment for taxes).

(ii) Although the corporation is within
paragraph (b) of this section with respect to
the production of property, the amount of the
unrealized income from such property
($50,000) is not substantial in relation to the
amount of the income realized, after the
completion of a material part of the
production of such property and prior to sale
of the stock, from such property and other
property produced by the corporation
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($500,000). Accordingly, the Y Corporation is
within paragraph (c}(2) of this section, and is
not considered a collapsible corporation.
Example (5). The facts are the same as in
example (4) except that C sold all of his stock
to D on February 1, 1984. On January 2, 1985,
D sold all of the Y Corporation stock at a
gain, the gain being attributable to the picture
completed September 1, 1984, and not
released by the corporation for exhibition, In
view of the change of control of the
corporation, the provisions of paragraph
{c)(2) of this section are not significant at the
time of the sale by D, and the Y Corporation
would be considered a collapsible
corporation on January 2, 1985, See § 1.341-2
and paragraph (a) of § 1.341-5.
Roscoe L Egger, Jr.,
Commissioner of Internal Revenue.
|FR Doc. 84-23134 Filed 8-30-84; 8:45 am)
BILLING CODE 4830-01-M

26 CFR Part 1
[LR-153-84]

Treatment of Transfer of Property
Between Spouses, Tax Treatment of
Alimony and Separate Maintenance
Payments, and Dependency
Exemption in the Case of Child of
Divorced Parents; Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

AcTION: Notice of proposed rulemaking
and cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing temporary regulations relating to
the treatment of transfers of property
between spouses or former spouses, the
tax treatment of alimony and separate
maintenance payments, and the
dependency exemption in the case of a
child of divorced parents. The
temporary regulations also serves as the
text for this Notice of Proposed
Relemaking.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by October 20, 1984. These
regulations are proposed to be effective
for transfers of property between
spouses or former spouses after July 18,
1984 (except as otherwise provided in

§ 1.1041-1T(f)), alimony or separate
maintenance payments made with
respect to divorce or separation
instruments executed after December 31,
1984, and, to dependency exemptions
released for tax years beginning after
December 31, 1984.

ADDRESS: Send comments and request
for a public hearing to Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-153-84), Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Ada S. Rousso of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W,, Washington,
D.C. 20224, Attention: CC:LR:T (LR-153-
84) (202) 566-4336, not a toll free call.
SUPPLEMENTARY INFORMATION:

Background

The temporary regulations in the
Rules and Regulations portion of this
issue of the Federal Register amend Part
1 of Title 26 of the Code of Federal
Regulations. The temporary regulations
are designated by a "“T" following their
section citation, The final regulations
which are proposed to be based on the
temporary regulations would amend
Part 1 of Title 26 of the Code of Federal
Regulations. The regulations provide
rules relating to the treatment of
transfers of property between spouses,
or former spouses incident to divorce
under 1041 of the Internal Revenue Code
of 1954 (Code) as added by section 421
of the Tax Reform Act of 1984 (Act)
{Pub. L. 98-369, 98 Stat. 793), alimony or
separate maintenance payments under
sections 71 and 215 of the Code as
amended by section 422 of the Act (Pub.
L. 98-369, 98 Stat. 795) and the
dependency exemption in the case of a
child of divorced parents under section
152 of the Code, as amended by section
423 of the Act (Pub. L. 98-369, 98 Stat.
799). These regulations are to be issued
under the authority contained in
sections 1041(d)(4) (98 Stat. 798, 26
U.S.C. 1041(d)(4)), 152(e)(2)(A) (98 Stat.
802, 26 U.S.C. 152(¢)(2)(A)), 215(c) (98
Stat. 800, 26 U.S.C. 215(c)) and 7805 (68A
Stat. 917, 26 U.S.C 7805) of the Code. For
the text of the temporary regulations,
see FR Doc. 84-23129 (T.D. 7973)
published in the Rules and Regulations
portion of this issue of the Federal
Register. The preamble to the temporary
regulations provides a discussion of the
rules.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any

person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in this notice of
proposed rulemaking have been
submitted to the Office of Management
and Budget (OMB) for review under
section 3504(h) of the Paperwork
Reduction Act, Comments on these
requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies of those
comments to the Service.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291,
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed
herein are interpretative and the notice
and public procedure requirements of 5
U.S.C. 553 do not apply. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule.

Drafting Information

The principal author of these
temporary regulations is Ada S. Rousso
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

List of Subjects in 26 CFR 1.61-1—1.281-
1

Income taxes, Taxable income,
Deductions, Exemptions.

List of Subjects in 26 CFR 1.1001-1—
1.1102-3
Income taxes, Gain and loss, Basis,
Nontaxable exchanges.
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.
[FR Doc. 84-23128 Filed 8-30-84; 8:45 am|
BILLING CODE 4830-01-M
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Public Comment and Opportunity for
Public Hearing on the Modification to
the Kentucky Permanent Regulatory

Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing
procedures for the public comment
period and for a public hearing on the
substantive adequacy of certain
program amendments submitted by the
State of Kentucky as a modification to
the Kentucky permanent regulatory
program (hereinafter referred to as the
Kentucky program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). These amendments are
submitted as further modifications to the
Kentucky program. The amendments
pertain to (1) procedures that enable
sureties to cancel bonds for non-
contemporaneous reclamation
violations, (2) bond credit for operators
who are mining certain abandoned
mined lands and establishment of a fund
utilizing penalties and fines in excess of
$800,000 a year for this purpose (3)
Senate Bill 300 and its accompanying
policy statement pertaining to
incremental bonding, (4) emergency
regulations implementing House Bill 514
pertaining to reclamation deferments
and the Settlement Agreement for Sierra
Club v. Clark et al., Civil Action 83-85,
U.S. District Court for Eastern District of
Kentucky, (5) Kentucky House Bill 868
pertaining to the receipt of surety bonds
and (6) House Bill 888 pertaining to
permit transfers.

This notice sets forth the times and
locations that the Kentucky program and
the proposed amendment are available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed program elements, and the
procedures that will be followed
regarding the public hearing.

DATES: Written comments not received
on or before October 1, 1984 will not
necessarily be considered.

If requested, a public hearing on the
proposed modifications will be held on
September 25, 1984 beginning at 10:00
a.m. at the location shown below under

ADDRESSES.”
ADDRESSES: Written comments should
be mailed or hand delivered to: W.H.

Tipton, Director, Lexington Field Office,
Office of Surface Mining, 340 Legion
Drive, Suite 28, Lexington, Kentucky
40504.

If a public hearing is held its location
will be at: The Harley Hotel, 2143 North
Broadway, Lexington, Kentucky 40505,

FOR FURTHER INFORMATION CONTACT:
W.H. Tipton, Director, Lexington Field
Office, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504, Telephone:
(608) 233-7327.

SUPPLEMENTARY INFORMATION:
L. Public Comment Procedures
Availability of Copies

Copies of the Kentucky program, the
proposed meodifications to the program,
as listing of any scheduled public
meetings and all written comments
received in response to this notice will
be available for review at the OSM
Offices and the Office of State
regulatory authority listed below.
Monday through Friday, 8:00 a.m. to 4:00
p.m., excluding holidays.

Lexington Field Office, Office of
Surface Mining, 340 Legion Drive, Suite
28, Lexington, Kentucky 40504.

Office of Surface Mining, Reclamation
and Enforcement, Room 5124, 1100 L
Street, NW,, Washington, D.C. 20240.

Bureau of Surface Mining,
Reclamation and Enforcement, Capitol
Plaza Tower, Third Floor, Frankfort,
Kentucky 40601.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include explanation
in the support of the commenter’s
recommendations. Comments received
after the time indicated under “"DATES"
or at locations other than Lexington,
Kentucky, will not necessarily be
considered and included in the
Administrative Record for the final
rulemaking.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under ""FOR FURTHER INFORMATION
CONTACT" by the close of business ten
working days before the date of the
hearing. If no one requests to comment
at the public hearing, the hearing will
not be held.

If only one person requests to
comment, a public meeting, rather than
a public hearing, may be held and the
results of the meeting ineluded in the
Administrative Record.

Submission of written statements at
the time of the hearing is requested and
will greatly assist the transcriber.

Submission of written statements in
advance of the hearing will allow OSM
officials to prepare appropriate
questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and wish to
do so will be heard following those
scheduled. The hearing will end after all
persons scheduled to comment and
persons present in the audience who
wish to comment, have been heard.

Public Meeting

Persons wishing to meet with OSM
representatives to discuss the proposed
amendment may request a meeting at
the OSM office listed in ADDRESSES by
contacting the person listed under “FOR

_ FURTHER INFORMATION CONTACT."

All such meetings are open to the
public and if possible, notices of
meetings will be posted in advance in
the Administrative Record. A written
summary of each public meeting will be
made a part of the Administrative
Record.

I1. Background on the Kentucky State
Program

On December 30, 1981, Kentucky
resubmitted its proposed regulatory
program to OSM. On April 13, 1982,
following a review of the proposed
program as outlined in 30 CFR Part 732,
the Secretary approved the program
subject to the correction of 12 minor
deficiencies. The approval was effective
upon publication of the notice of
conditional approval in the May 18, 1983
Federal Register [47 FR 21404-21435).

Information pertinent to the general
background, revisions, modifications,
and amendments to the proposed
permanent program submission, as well
as the Secretary's findings, the
disposition of comments and a detailed
explanation of the conditions of
approval of the Kentucky program can
be found in the May 18, 1983 Federal
Register notice.

I11. Submission of Program Amendments

By a letter dated August 3, 1984,
Kentucky submitted to OSM pursuant to
30 CFR 732.17, certain revisions to the
Kentucky regulatory program. These
modifications include changes to
Kentucky's statute and regulations and a
new policy statement. The amendments
are discussed below separately.

1. Senate Bill 285

Senate Bill 285 revises KRS 350.066
through 350.077 to provide that a surety
upon receipt of a copy of a notice of
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non-compliance for failure to maintain
contemporaneous reclamation may
notify the permittee or the insured that
surety on any area disturbed after 30
days from the surety’s nosce may be
refused unless the violation is abated.

Additionally, Kentucky submitted
revised regulations for 405 KAR 10:035
that provide procedures for (1) request
and notice of surety bond cancellation,
{2) permit revocation or deletion of the
areas subject to cancellation, and (3)
bond release or forfeiture after approval
of cancellation.

2. Senate Bill 298

Kentucky is adopting a new provision
to its statute that pertains to the
remining of property classified as
abandoned mine land under KRS 350.560
and the inclusion of such remining in the
abandoned mine land enhancement
program. Additionally, the new statute
contains provisions concerning bond
amounts and forefeiture for this type of
operation. Further, the bill contains a
revision to section 2 of KRS 350.990,
paragraph 1, that establishes a fund to
be used for the new provisions
described above.

3. Senate Bill 300

Senate Bill 300 revises KRS 350.060 to
provide procedures for the approval of
an incremental bonding plan allowing
permit applicants to pay acreage fees in
increments according to the approved
bonding plan.

Kentucky submitted, as part of its
program amendment, a policy
memorandum dated July 10, 1984, that
directs the implementation of Senate Bill
300. The policy memorandum provides
direction to the Regional Administrators
on the processing and approval of
incremental bonding plans and acreage
fees paid in increments.

4. House Bill 514

Kentucky submitted emergency
regulations, 405 KAR 16:020E, intended
to implement the reclamation deferment
portion of House Bill 514. The
regulations are intended to reflect the
settlement agreement entered by the
U.S. District Court on June 15, 1984, in
Sierra Club v. Clark et al, Civil Action
83-35 (ED. KY.).

5. House Bill 868

House Bill 868 amends KRS 350.032
pertaining to the account for receipt of
surety bonds. In paragraph 3, Kentucky
has adopted specific procedures for
handling forfeited surety bonds.
Additionally, paragraph 11 provides that
the Kentucky Department of Insurance
shall revoke a surety’s certificate if the

surety fails to comply with the
provisions of KRS 350.032, paragraph 3.

6. House Bill 888

House Bill 888 amends KRS 350.135 to
reflect changes adopted by regulations
pertaining to transferee permit
applications. The amendment specifies
the transferor's and the transferee’s
liabilities in obtaining written approval
to the transfer from the State,
Additionally, these provisions contain
the conditions by which the State can
approve a transfer.

Therefore, the Director is seeking public
comment on the adequacy of the
proposed program amendments.
Comments should specifically address
the issues of whether the proposed
amendments are in accordance with
SMCRA and no less effective than its
implementing regulations.

IV. Additional Determinations

1. Compliance with the National
Environmental Policy Act: The
Secretary has determined that, pursuant
to section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from sections 3, 4, 7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB. :

The Department of the Interior has
determined that this rule would not have
a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule would not
impose any new requirements; rather, it
would ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 917
