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- —

DEPARTMENT OF JUSTICE

immigration and Naturalization
Service

8 CFR Part 103

Powers and Duties of Service Officers;
Avallability of Service Records

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule changes
responsibility and authority from the
Associate Commissioner, Management
to the Associate Commissioner,
Information Systems to certify specific
Service records and to grant or deny
requests under the Freedom of
Information and Privacy Act. Clarifying
ediforial changes, a revision lo reflect
the new Executive Order 12356 on
National Security Information and a
reference to the use of a simplified form
are also included.

EFFECTIVE DATE: Oclober 27, 1983.

FOR FURTHER INFORMATION CONTACT:

For General Information: Loretta |.
Shogren, Director, Policy Directives
and Instructions, Immigration and
Naturalization Service, 425 I Street,
NW., Washington, D.C. 20536,
Telephone: (202} 633-3048.

For Specific Information: Russell A.
Powell, FOIA/PA Reviewing Officer,
Immigration and Naturalization
Service, 425 I Street, NW.,
Washington, D.C. 20536, Telephane:
(202) 633-3278.

SUPPLEMENTARY INFORMATION: This rule

revises 8 CFR Part 103 to delegate

responsibility for certifying copies of
files, documents, records, and
nonexistence of an official record 1o the

Associate Commissioner, Information

Systems, Authority 10 grant and deny

requests made under the Freedom of

Information Act (Secs. 1-3, Pub. L. 85—
502, 88 Stat. 1561-64 (5 U.S.C. 552)) and
Privacy Act [Sec. 3, Pub. L. 93-579, 88
Stat. 1897 (5 U.S.C. 552a)) and
responsibility for implementation of the
Act is also delegated to the Associate
Commissioner, Information Systems. To
facilitate processing of Freedom of
Information and Privacy Act requests,
authority may be further delegated to
other designees of the Associate
Commissioner, Information Systems,
Regional Commissioners, and District
Directors,

The revision reflects the new
Executive Order on National Security
Information (E.O. 12356, 47 FR 14874,
dated April 2, 1982, and effective August
1, 1982).

Form G-839, Application for a Search
of the Records of the Immigration and
Naturalization Service under the
Freedom of Information Act (5 US.C.
552), June 20, 1980 edition, was
combined with Form G-857, Privacy Act
Information Request, June 15, 1980
edition, for a simplified Form G639,
Freedom of Information/Privacy Act
Request June 12, 1982 edition, (OMB No.
1115-0087). Form G-857 has been
discontinued.

This rule amends the following
sections of Part 103:

Section 103.7{d){1) delegates
responsibility for certification of copies
of files, documents, records, and non-
existence of an official record to the
Associate Commissioner, Information
Systems. This change also amends
paragraphs (b)(1], (b)(2) and {d)}{2) of
§ 103.10, paragraphs (b) and [c) of
§ 103.20, and paragraph (a) of § 103.21.

Section 103.7{d)(4) changes the title of
the Assistant Commissioner,
Information Services to the Assistant
Commissioner, Records Systems
Division and the title of the Chief,
Records Administration and Information
Branch to Director, Records
Management Branch,

Section 103.9(c) formerly specified
deletion of only names and other
personal identifying data from decisions
which are made available to the public.
The section is revised to clearly provide
for deletion of all identifying data that
may be exempt under the Freedom of
Information Act.

Section 103.10(a)(2) is revised to
delete notification to the records
requester of the date on which the lime
period for complying or denying the

request began, and to clarify that a
request must be in writing.

Section 103.10{c)(1) is revised for
improved readability.

Section 103.10(d){3) changes the
address for an appeal of the denial of a
written request for a récord in whole or
in part to the Assistant Attorney
General, Office of Legal Policy
(Attention: Office of Information and
Privacy), Department of Justice,
Washington, D.C. 20530.

Section 103.21(a) is also revised to
specifically require that requests for
records must be in writing, refers to the
simplified Form G639, Freedom of
Information/Privacy Act Request, and
removes reference to Form G-857,
Privacy Act Information Reques!, which
has been discontinued.

Section 103.22(b)(1) updates the
reference from E.O. 11652 to EO. 12356
(National Security Information).

Section 103.28 changes the address for
requests for correction of records to the
Office of Associate Commissioner,
Information Systems, Immigration and
Naturalization Service, 425 | Street,
NW., Washington, D.C. 20536, Paragraph
(b) of this section changes the appeal
authority from the Deputy Attormey
General to the Assistant Attorney
General when an individual appeals a
refusal by the Service to amend or
correct a record.

Section 103.30(a) deletes reference lo
discontinued Form G-657, Privacy Act
Information Request.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because this order is exempt as
provided by paragraph {a)(2) of section
553, which exempts matters refating lo
agency management or personnel.

This order is not a rule within the
meaning of Section 1(a) of E.O. 1223
because it is within the exception
defined in paragraph 1(a)(3) which
relates to agency organization,
management, or personnel.

The provisions of 5 U.S.C. 801 &L seq.
of the Regulatory Flexibility Act relating
to certification or to a regulatory
flexibility analysis, do not apply since
this order is not within the definition of
a rule as defined in § U.S.C. 801(2).

List of Subjects in 8 CFR Part 103

Administrative praciice and
procedure, Archives and records,
Authority delegation, Freedom of




49652

Federal Register / Vol. 48, No. 209 | Thursday, October 27, 1983 / Rules and Regulations

Information Act, Organization and
functions.

Accordingly, Title 8 of the Code of
Federal Regulations is amended as
follows:

PART 103—-POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. Section 103.7 s amended by
revising paragraphs [d) (1) and {4) to
read as follows:

§103.7 Fees,

(d) .

(1) The Associate Commissioner,
Information Systems, the Assistant
Commissioner, Records Systems
Division, or the designee of either,
authorized in writing to make
certification in his absence—copies of
files, documents, and records in the
custody of the Central Office.

(4) The Assistant Commissioner,
Records Systems Division, or the
Director, Records Management Branch,
Central Office, ar the designee or either,
authorized in writing to make
certification in his absence—the non-
existence of an official Service record.

2. Section 103.9 is amended by
revising paragraph (c) to read as
follows:

§ 103.9 Avaliability of decisions and
interpretive material under the Freedom of
Information Act.

{c) Deletion of identifying details. To
the extent that information in decisions
is exemp! from disclosure under the
Freedom of Information Act (5 U.S.C.
552), the deciding officer shall provide
for deletion of identifying details, as
appropriate, from copies of decisions
made available to the public,

3. Section 103.10 is amended by
revising paragraphs (a)(2), (b)(1), (b)(2),
{e){(1). (d)(2), and (d)(3) to read as
follows;

§103.10 Requests for records under the
Freedom of Information Act.

‘a, - . »

(2) Manner of requesting records. All
Freedom of Information Act requests
must be in writing. Requests may be
submitted in person or by mail. If a
request is made by mail, both the
envelope and its contents must be
clearly marked: “FREEDOM OF
INFORMATION REQUEST" or
“INFORMATION REQUEST." Any
request for information not marked and
addressed as specified will be so
marked by Service personnel as soon as

it is properly identified and shsll be
forwarded immediately to the
appropriate office designated to control
Freedom of Information Act requests. A
request will not be deemed 1o have been
received for purposes of the time period
under 5 U.S.C. 552{a)(6) until the request
has been received by the appropriate
office, or would have been received with
the exercise of due diligence by Service
personnel. Service Form G-639, Freedom
of Information/Privacy Act Request,
may be used for rapid identification as &
Freedom of Information matter and to
ensure expeditous handling: however, a
request may be submitted in any written
form. Each request made under this
section pertaining to the availability of a
record must describe the record with
sufficient specificity with respect to
names, dates, subject matter and
location to permit it to be identified and
located. A request for all records falling
within a reasonably specific category
shall be regarded as reasonably
described if the description enables the
records to be identified by any process
not unreasonably burdensome. If it is
determined that the request does not
reasonably describe the records sought,
the response rejecting the reques! on
that ground shall specify the reason why
the request failed to meet requirements
and shall extend to the requester an
oppartunity to confer with Service
personnel to reformulate the request.

{b) Authaority to grant and deny
requests—(1) Grants. The Associate
Commissioner, Information Systems,
regional commissioners, district
directors, and their designees may grant
any type of request not prohibited by
law or Executive Order. The head of any
office specified in paragraph (a){1) of
this section may grant the following
types of requests:

(2) Deniols, The Associate
Commissioner, Information Systems.
regional commissioners, district
directors, and their designees are
authorized 1o deny a request under
exemptions provided in 5 U.S.C. 552(b).

(C) - - »

(1) Response within 10 days. Within
10 days (excluding Saturdays, Sundays.
and legal holidays) of the receipt of a
request by the Service (or in the case of
an improperly addressed request, of ils
receipt by the appropriate office as
specified in paragraph (a) of this
section), the authorized Service official
shall either comply with or deny the
request unless an extension of time is
requested as required under 28 CFR
18.5(c). A request improperly addressed
will not be deemed to have been

received for purposes of 5 U.S.C 552
(a)(8) until it has been or would have
been received by the appropriate office
with the exercise of due diligence by
Service personnel.

[d) - "

(2) Form of denial. A reply denying a
written request for a record in whaole or
in part shall be in writing, signed by the
Associate Commissioner, Information
Systems, by a regional commissioner, by
a director, or by one of their designees,
The reply shall include a reference to
the specific exemption under the
Freedom of Information Act authorizing
withholding of the records. The notice of
denial shall contain a brief explanation
of how the exemption applies to the
record withheld and, if the deciding
official considers it appropriate, a
statement of why the exempt record is
being withheld. The notice of denial
shall include a statement of the right of
appeal to the Attorney General under 28
CFR 16.7, and that judicial review will
thereafter be available in the district in
which the requester resides or has a
principle place of business, or the
district in which the agency records are
situated, or the District of Columbia.

(3] Right of appeal. When a request
for records has been denied in whole or
in part, the requester may, within 30
days of its receipt, appeal the denial to
the Assistant Attorney General, Office
of Legal Policy, (Attention: Office of
Information and Privacy), Department of
Justice, Washington, D.C. 20530. Both
the envelope and letter must be clearly
marked: “FREEDOM OF
INFORMATION APPEAL" or
“INFORMATION APPEAL."

4. Section 103.20 is amended by
revising paragraphs (b) and {c) lo read
as follows:

§ 103.20 Purpose and scope.

(b) The Associate Commissioner,
Information Systems, shall ensure that
the provisions of §§ 103.20 through
103.36 of this title and 28 CFR 16.40
through 16.56, and any revisions, are
brought to the attention of and made
available to;

(1) Each employee at the time of
issuance of the regulations and at the
time of any amendments; and

{2) Each new employee at the time of
employment.

{c) The Associate Commissioner,
Information Systems, shall be
responsible for ensuring that employees
of the Service are trained in the
obligations imposed by the Privacy Act
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of 1874 (5 U.S.C 522a) and by these
regulations,

5. Section 103.21 is amended by
revising paragraph (a) to read as
follows:

§ 103.21 Adcess by Individuals to records
maintained about them.

(a) Access to available records. Any
individual who seeks access to records
about himself in a system of records,
which have not been exempted from
access under the Privacy Act of 1974 (5
U.S5.C. 552a), must submit a written
request in person or by mail to the
manager of the particular system of
records to which access js sought.
Systems managers are idenlified in the
“Notice of Systems of Records”
published by the National Archives and
Records Service, General Services
Administration. A request for access 1o
records in multiple systems of records
may be addressed to the Office of the
Associate Commissioner, Information
Systems which shall assist the requester
in identifying the request more precisely
and shall be responsible for forwarding
the request to the appropriate systems
managers. Use of Form G-639, Freedom
of Information /Privacy Act Request, is
recommended for rapid identification
and 1o ensure expeditious handling of
the request.

6, Section 103.22 is amended by
revising paragraph (b)(1) to read as
follows:

§103.22 Records exempt in whole or in
part.

(b’ ..

(1) A request for information
classified by the Service under
Executive Order 12356 on National
Security Information requires the
Service to review the information to
determine whether it continues to
warrant classification under the criteria
of the Executive Order. Information
which no longer warrants classification
shall be declassified and made available
to the individual, if not otherwise
exempt. If the information continues to
warran! classification, the individual
shall be advised that the information
sought is classified; that it has been
reviewed and continues to warrant
classification; and that it has been
exempted from access under 5 U.S.C.

. 552a(k)(1). Information which has been
exempted under 5 U.S.C. 552a(j) and
which is also classified, shall be
reviewed as required by this paragraph
bul the response to the individual shall
be in the form prescribed by paragraph
(&) of this section.

7. Section 103.23 is amended by
revising paragraph (a)(1) to read as
follows:

§103.23 Special access procedures.
a LI R

(1) That has been classified under
Executive Order 12358, the request shall
be referred to the appropriate
classifying authority under 28 CFR 17.61
and the individual requesting the record
shall be so advised unless the record is
also exempt from disclosure under 5
U.S.C. 552alj) or (k)

8. Section 103.38 is amended by
revising paragraphs (&) and (b] to read
as follows:

§ 103.28 Requests for correction of
records.

(a) How made. Unless a record is
exempted from corrections, a request for
amendments or corrections is made by
the individual concerned, either in
person or by mail, by addressing the
wrilten request to the manager of the
system in which the record is
maintained. The requester's identity
must be established as provided in
§ 108.21. The request must indicate the
particular record involved, the nature of
the correction sought, and the
justification. A request made by mail
should be addressed to the system
manager at the address specified in the
“Notice of Systems of Records™
published by the General Services
Administration and the request and
envelope must be clearly marked
“Privacy Correction Request.” Where
the requester cannot determine the
precise system manager or believes that
the same record appears in more than
one system, the request may be
addressed to the Office of the Associate
Commissioner, Information Systems,
Immigration and Naturalization Service,
425 | Street, NW., Washington, D.C.
20536, This office shall assist the
requester in identifying the location of
the record.

(b) Initial determination. Within 10
working days of the receipt of the
request, the appropriate Service official
shall advise the requester that the
request has been received. If the record
is to be amended or corrected, the
system manager may so advise the
requester but if correction is refused, in
whole or in part, the referral must be by
the head of the component in which the
record is located, or his designees. If a
correction is to be made, the requester
shall be advised of the right to obtain a
copy of the corrected record upon
payment of the standard fee, established
in 28 CFR 16.46. If a correction or
amendment is refused, in whole or in

part, the requester shall be given the
reasons and advised of the right to
appeal to the Assistant Altorney
General under 28 CFR 168.48.

9. Section 103.30 is amended by
revising paragraph (a) to read as
follows:

§103.30 Accounting for disclosures.

{a) An accounting of each disclosure

of information for which accounting is
required (see § 103.24 of this part) shall
be attached to the relating record. A
copy of Form G-658, Record of
Information Disclosure {Privacy Act). or
other disclosure document shall be vsed
for this accounting. The system manager
shall advise the requester, promptly
upon request as described in § 103.24, of
the persons or agencies outside the
Department of Justice to which records
concerning the requester have been
disclosed.
(Sec. 103 of the Immigration and Nationality
Act, as amended 98 U.S.C. 1103); 5 U.S.C.
552a; 28 CFR, and EQ 12356)

Dated: October 21, 1883,

Alan C. Nelson,

Commissioner of Immigration and
Naturalization.

[FR Dnc. 63-20208 Piled 10-26-%3% 845 am|
BILLING CODE 4410-10-M

FEDERAL ELECTION COMMISSION

11 CFR Parts 9001, 9002, 8003, 9004,
8005, 9006, 9007, and 8012

[Notice 1983-27]
Presidential Election Campaign Fund

AGENCY: Federal Election Commission.

ACTION: Final rule: Announcement of
effective date.

SUMMARY: On July 11, 1983 (48 FR
31822), the Commission published the
text of revisions to its regulations at 11
CFR Parts 9001-8007 and 9012, which
implement the Presidential Election
Campaign Fund Act, 26 U.S.C. 9001 ef
seq. The revisions include a new Part
9012 regarding unauthorized
expenditures and contributions, which
follows 26 U.S.C. 8012. The Commission
announces that these regulations are
effective as of October 27, 1983.

EFFECTIVE DATE: October 27, 1983.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 1325 K Street, NW.,
Washington, D.C., 20463 (202) 523-4143
or (800) 424-9530.
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SUPPLEMENTARY INFORMATION: 26 U.S.C.
9000{c) requirés that any rule or
regulations prescribed by the
Commission to implement Chapler 95 of
Title 26, United States Code, be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate prior to final promulgation.
The Commission may finally prescribe
the regulations in question after they
have been before both Houses of
Congress for 30 legislative days. The
regulations made effective by this notice
were transmitted to Congress on July 1,
1983. Thirty legislative days expired in
the House and in the Senate as of
October 4, 1983.

Announcement of Effective Date

11 CFR Parts 8001, 9002, 8003, 9004,
9005, 9006, 8007, and 9012, as published
at 48 FR 31822-31839, are effective as of
October 27, 1983,

Dated: October 24, 1983,
Danny L. McDonald,
Chairman, Federal Election Commission.

|FR Doc. 20172 Filed 10-28-83; §45 am]
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 217
|Docket No. R-0488)

Interest on Deposits; Temporary
Suspension of Early Withdrawal
Penaity

AGENCY: Federal Reserve System.
ACTION: Temporary suspension of the
Regulation Q early withdrawal penalty,

SUMMARY: The Board of Governors,
acting through its Secretary, pursuant to
delegated authority, has suspended
temporarily the Regulation Q penalty for
the withdrawal of time deposits prior to
maturity from member banks for
depositors affected by severe storms
and flooding in designated areas of
Arizona,

EFFECTIVE DATE: Oclober 5, 1983,

FOR FURTHER INFORMATION CONTACT:
Daniel L. Rhoads, Attorney (202/452~
3711), Legal Division, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.
SUPPLEMENTARY INFORMATION: On
October 5, 1983, pursuant to section 301
of the Disaster Relief Act of 1974 (42
U.S.C. 5141) and Executive Order 12148
of July 15, 1879, the President, acting
through the Director of the Federal
Emergency Management Agency,
designated the Arizona counties of
Graham, Greeniee, Pima, Pinal, and
Santa Cruz ma o " disaster areas. The

Presidential declaration was
subsequently amended on October 6 to
include the counties of Gila and
Yavapai, on October 7 to include
Cochise County, on October 12 to
include Mohave County, and on October
20 to include portions of Apache and
Navajo counties. The Board regards the

President’s action as recognition by the

Federal government that a disaster of
major proportions had occurred. The
President's designation enables victims
of the disaster to gualify for special
emergency financial assistance. The
Board believes it appropriate to provide
an additional measure of assistance to
victims by temporarily suspending the
Regulation Q early withdrawal penalty
(12 CFR 217.4(d)). The Board's action
permits @ member bank, wherever
located, to pay a time deposit before
maturity without imposing this penalty
upon a showing that the depositor has
suffered property or other financial loss
in the disaster areas as a result of the
severe storms and flooding beginning on
or about September 23, 1983. A member
bank should obtain from a depositor
seeking to withdraw a time deposit
pursuant to this action a signed
statement describing fully the disaster-
related loss. This statement should be
approved and certified by an officer of
the bank. This action will be retroactive
to October 5, 1983, and will remain in
effect until 12 midnight, April 7, 1984.

List of Subjects in 12 CFR Part 217

Advertising, Banks, banking, Federal
Reserve System, Foreign banking.

In view of the urgent need to provide
immediate assistance to relieve the
financial hardship being suffered by
persons in the designated areas of
Arizona directly affected by the severe
storms and flooding, good cause exists
for dispensing with the notice and public
participation provisions in section 553(b)
of Title 5 of the United States Code with
respect to this action. Because of the
need to provide assistance as soon as
possible and because the Board's action
relieves a restriction, there is good cause
to make this action effective
immediately.

By order of the Board of Governors. acting
through its Secretary, pursuant to delagated
authority, October 21, 1983,

William W. Wiles,
Secretary of the Board,

[FR Doc. 8320154 Filed 10-26-83: 44 am)
BILLING CODE 8210-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rules for Using Energy Costs and
Consumption Information Used in
Labeling and Advertising of Consumer
Appliances Under the Energy Policy
and Conservation Act; Ranges of
Comparabillity for Room Air
Conditioners

AGENCY: Federal Trade Commission.
ACTION: Rule related notice.

SumMMARY: Under the Federa! Trade
Commission's Appliance Labeling Rule,
each required label or fact sheet for a
covered appliance must show a range,
or scale, indicating the range of energy
costs or efficiencies for all models of a
size or capacity comparable to the
labeled model. These ranges show the
highest and lowest energy costs or
efficiencies for the various size or
capacity groupings of the appliances
covered by the rule, The Commission
publishes the ranges annually in the
Federal Register if the upper or lower
limits of the range change by 15 percent
or more from the previously published
range. If the Commission does not
publish a revised range, it must publish
a notice that the prior range is still
applicable for the next year.

The ranges of energy efficiencies for
room air conditioners have not changed
by as uch as 15 percent since the last
publication. Therefore, the ranges
published on March 25, 1980 * remain in
effect until new ranges are published.
EFFECTIVE DATE: October 27, 1963,

FOR FURTHER INFORMATION CONTACT:
James Mills, 202-376-2801, or Lucerne D.
Winfrey, 202-376-2805, Attorneys,
Division of Enforcement, Federal Trade
Commission. Washington, D.C. 20580,

SUPPLEMENTARY INFORMATION: Section
324 of the Energy Policy and
Conservation Act of 1975 (EPCA) *
required the Federal Trade Commission
to consider labeling rules for the
disclosure of estimated annual energy
cost or alternative enargy consumption
information for at least thirteen
categories of appliances: (1)
Refrigerators and refrigerator-freezers;
(2) freezers; (3) dishwashers; {4) clothes
dryers; {5) water heaters; (6) room air
conditioners; (7) home heating
equipment, not including furnaces; (8)
television sets; (2) kitchen ranges and
ovens; (10) clothes washers; (11)
humidifiers and dehumidifiers; (12)
central air conditioners; and (13)

* 45 FR 19520,
* Pub. L. 94-163, 88 Stal. 871 (Dec. 22 1975).
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furnaces. Under the statute, the
Department of Energy (DOE) is
responsible for developing test
procedures that measure how much
energy the appliances use. In addition,
DOE is required to determine the
representative average cost a consumer
pays for the different types of energy
available.

On November 19, 1979, the
Commission issued a final rule?®
covering seven of the thirteen appliance
categories: refrigerators and refrigersator-
freezers, freczers, dishwashers, water
heaters, clothes washers, room air
conditioners and furnaces.

The rule requires that energy
efficiency ratings or energy costs and
related information be disclosed on
labels, fact sheets and in retail sales
catalogs for all covered products
manufactured on or after May 19, 1980.
Certain point-of-sale promotional
materials must disclose the availability
of energy cost or energy efficiency rating
information. The required disclosures
and all claims concerning energy
consumption made in writing or in
broadcast advertisements must be
based on the results of the DOE test
procedures.

Pursuant to § 305.8 of the rule,
manufacturers submitted reports to the
Commission by January 21, 1980. These
reports contained the estimated annual
cost or energy efficiency rating, derived
from tests performed pursuant to the
DOE test procedures, for all models of
the seven categories of appliances. The
reports also contained the model, the
number of tests performed on each
model, and the capacity of each model.
From the information, the Commission
compiled and published * ranges of
comparability for each product, as
required by § 305,10 of the rule,

Section 305.8(b) of the rule requires
that manufacturers, after filing this
initial report, shall report the same
information annually be specified dates
for each product type.® If an analysis of
the new data indicates that the upper or
lower limits of any of the ranges have
changed by more than 15%, the
Commission must, under § 305.10 of the
rule, publish a revised version of the
new range or ranges. Otherwise, the
Commission must publish a statement

*44 FR 05486, 16 CFR Part 305 [November 19,
1979),

*45 FR 139398 (March 3, 1980), 45 FR 19520 (March
25, 1800), 45 FR 26038 (April 17, 1900), 36 FR 3829
(January 16, 1951).

* Reports for clothes washers are due by March 1;
reports for water heaters, room air cond|tioners and
furnaces are due by May 1: reports for dishwashers
ure due by June 1; reports for refrigerators,
reftigerator-freczers and freezers are due by August
1.

that the prior range or ranges remain in
effect for the next year.

The annual reports for room air
conditioners have been received and
analyzed and it has been determined
that neither the upper nor lower limits of
the ranges for this product category
have changed by 15% or more since the
initial publication of the ranges on
March 25, 1980.*

In consideration of the foregoing, the
present ranges for room air conditioners
will remain in effect for the next year.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recgrdkeeping
requirements.

Authority: Sec. 324 of the Energy Policy and
Conservation Act (Pub. L. 94-163) (1875), as.
amended by the National Energy
Conservation Policy Act, (Pub. L. 85-618
(1978), 42 U.S.C. 6294; sec. 553 of the
Admipistrative Procedure Act, 5 U.5.C. 553.

By direction of the Commission.

Emily H. Rock,

Secretary.

[FR Doc. 83-23170 Filed 10-26-8Y; 8:45 am]
BILLING CODE 6750-01-M

—

DEPARTMENT OF ENERGY

Federa! Energy Regulatory
Commission

18 CFR Part 154
[Docket No. RM81-21-000]

Recovery of Alaska Natural Gas
Transportation System Charges;
Effective Date and Correction

Issued: October 21, 1883,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; correction and notice
of effective date and OMB control
number.

SUMMARY: On July 25, 1983, the Federal
Energy Regulatory Commission issued a
final rule in Docket No. RM81-21-000,
Order No. 320 48 FR 34442 (July 28,
1883), concerning recovery of Alaska
Natural Gas Transportation System
charges, This document gives notice of
the effective date and of the OMB
control number for that final rule. It also
corrects an error in the authority
citation.

EFFECTIVE DATE: The rule is effective
Oclober 27, 1983,

FOR FURTHER INFORMATION CONTACT:
Jan Macpherson, Office of the Ceneral

* 45 FR 19520,

Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, (202) 357
8033,

SUPPLEMENTARY INFORMATION: The
Paperwork Reduction Act. 44 U.S.C.
3501~3520 (Supp. IV 1280) and the Office
of Management and Budget's (OMB)
regulations, 5 CFR Part 1320, require that
OMB approve certain information
collection requirements imposed by
agency rule. On September 21, 1983,
OMB approved the information
collection requirements in the
Commission’s final rule concerning *
recovery of Alaska Natural Gas
Transportation System Charges, 48 FR
34,442 (July 29, 1983), and issued control
number 1902-0129 for that rule.
Therefore, the rule is now in effect.

In FR Doc. 83-20424, appearing on
page 34,442 of the issue of July 29, 1983,
on page 34,458, column 1, “(OMB
Control Number of §§ 154.201-.213:
1902-0129)" is added following the
introductory heading “Recovery of
Alaska Natural Gas Transportation
System Charges' and before the title of
§ 154.201.

In additions, the following correction
is made:

On page 34,457, column 3, the citation
for the Natural Gas Act, 16 U.S.C. 717~
717w;" is corrected to read "15 U.S.C,
717-717w;".

Kenneth F. Plumb,

Secretary.

[FR Doc. §3-29215 Filed 10-26-8% 845 am|
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 18

(T.D. 83-218]

Customs Regulations Amendments
Relating to Special Manifest
Procedures for Overcarried and
Prematurely Discharged Merchandise

Correction

In FR Doc. 83-28596 beginning on page
48655 in the issue of Thursday, October
20, 1983, make the following corrections:

§ 18.10a [Corrected].
1. On page 48657, column one
§ 18.10a(a), line eleven, “authoritized”
should read “authorized".
2. On the same page, column two,
§ 18.10a(b)(2), line sixteen, “arrival at
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the manifested port when" should be
removed.

BILLING CODE 7505-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 436 and 442
[Docket No. 83N-0302]

Antibiotic Drugs; Sterile Ceftizoxime
Sodium

Correction

In FR Doc. 83-27655 beginning on page
46270 in the issue of Wednesday,
October 12, 1983, make the following
corrections:

1. On page 46271, in § 436,345(f),
second column, second complete
paragraph, thirteenth line, “solution as”
should read “solution prepared as",

2. On page 46272, in § 442.17a(b)(6),
first column, five lines from the bottom,
“t-t*" should read “t-£,".

3. In the same section, same page,
second column, three lines from the top,
“ty" should read 4",

BILLING CODE 1505-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not

to Certification; Estradiol Valerate and
Norgestomet in Combination

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by CEVA
Laboratories, Inc., providing for safe and
effective use of a norgestomet (synthetic
progestogen) implant and an estradiol
valerate/norgestomet injection for
synchronizing estrus/ovulation in
heifers.

EFFECTIVE DATE: October 27, 1983.

FOR FURTHER INFORMATION CONTACT:
Adriano R. Gabuten, Bureau of
Veterinary Medicine (HFV-135), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4913.

SUPPLEMENTARY INFORMATION: CEVA
Laboralories, Inc., 10560 Barkley,
Overland Park, KS 66212, filed NADA
134-930 providing for use of an implant
containing 6.0 milligrams {mg) of
norgestomet and an injection containing
5.0 mg of estradiol valerate and 3.0 mg

of norgestomet per 2 milliliters. The
product is used to control timing of
estrus to permit synchronized breeding
of heifers with or without estrus
detection.

Approval of NADA 134-930 is based
on data and information contained in
Searle’s NADA 97-037 and incorporated
herein by reference. Approval of
Searle’s NADA is reflected in 21 CFR
522.850. NADA 134-930 is approved and
the regulations are amended lo reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e}(2){ii) (21
CFR 514.11{e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, from 8 a.m.
to 4 p.m,, Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 522
Animal drugs, Injectable.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

§522850 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR §.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 522.850
Estradiol velerate and norgestomet in
combination is amended in paragraph
(b) by adding after the number “000014"
the phrase “and 050604."

Effective date. October 27, 1983,

(Sec. 512{i), 82 Stat. 347 (21 U.5.C. 360b (i)
Dated: October 20, 1983,

Lestor M. Crawford,

Director, Bureau of Veterinary Medicine.
[FR Doc. 8320140 Filed 10-26-83; 845 am|

BILLING CODE 4160-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33CFR Part 117

[CGD 08-83-03]

Drawbridge Operation Regulations;
San Bernard River, Texas

AGENCY: Coast Guard, DOT
ACTION: Final rule.

SUMMARY: Al the request of the Missouri
Pacific (MOPAC) Railroad Company,
the Coast Guard is changing the
regulation governing the MOPAC swing
span railroad bridge across the San
Bernard River, mile 20.7, near Brazoria,
Texas. The bridge provides vertical
clearances of two feet and 19 feet above
high water and low water, respectively,
and now opens on signal at any time.

The change will require that at least
three hours advance notice be given for
an opening of the draw between 12
midnight and 8:00 a.m. In support of this
change, MOPAC Railroad has
commitfed to: (1) Have a bridgetender at
the bridge from at least one-half hour
before to at least one-half hour after the
appointed arrival time and (2) install a
radiotelephone on the bridge for the
bridgetender to communicate with the
approaching vessel.

This action is deing taken because of
the infrequent requests for opening the
draw during the specified advance
notice period. This action is designed to
relieve the bridge owner of the burden
of having a person constantly available
to open the draw, while still providing
for the reasonable needs of navigation,

EFFECTIVE DATE: This amendment is
effective on November 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Perry Haynes, Bridge Administration
Branch, Eighth Coast Guard District
Hale Boggs Federal Building, 500 Camp
Street, New Orleans, Louisiana 70130—
(504) 589-2985.

SUPPLEMENTARY INFORMATION: On 30
June 1983, the Coast Guard published a
proposed rule {48 FR 30150) concerning
this amendment. The Eighth Coast
Guard District also published this
proposal as a Public Notice dated 5 July
1963. Interested persons were given until
15 August 1983 to submit comments.

Drafting Information

The principal persons involved in
drafting this rule are: Perry Haynes,
Project Manager, District Operations
Division, and Steve Crawford, General
Attorney, District Legal Office.
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Discussion of Comments

Five comments were received from
navigational inlerests addressing five
areas of concern: (1) Require a
radiotelephone on the bridge to permit
communication between the vessel
operator and the bridgetender (2)
difficulty making contact with the bridge
owner to give the required advance
notice when the vessel is under way (3]
difficulty providing accurate arrival time
at the bridge due to the river current (4)
recourse available lo the towing
industry should the bridge owner fail to
provide timely service (5) unattended
bridge is vulnerable to vessel strikes
and vandalism. These areas of concern
are discussed below.

The bridge owner advised that the
radiotelephone has been ordered, the
operaling license applied for, and
instaliation of the unit on the bridge is
expected to be completed well in
advange of the effective date of this rule.

There should be no difficulty in
contacting the bridge owner to give
advance nolice from a vessel afloat. The
vessel operator merely calls by radio the
Freeport/Bay City Public Coast Station,
KGW 304, Channels 25 and 27, to place
a collect call to the railroad dispatcher,
Spring, Texas, (713) 350-7581 or 7584.

The Bridge is located st river mile
20.7. Assuming that it takes a tow gix
hours 1o travel from the mouth of the
river to the bridge, the tow theoretically
would be half way there, or 10.35 miles
irom the bridge, al the end of three
hours. At this distance, it would appear
that the mariner could give the minimum
three hours advance notice of his arrival
time with reasonable confidence, even
during adverse weather or river
conditions. Moreover, the bridgetender
will arrive at the bridge at least one-half
hour before the vessel's scheduled
arrival time, and will stay at the bridge
at least une-half hour after the vessel's
scheduled arrival time,

Should the bridge owner fail to
provide timely service, as required by
the regulations, the special operating
procedure may be rescinded and the
bridge owner required to provide full
time bridgetender service.

An unaitended bridge is considered
no more nor no léss vulnerable to vessel
strikes than an attended bridge. Should
vandalism develop, it will be dealt with
by the bridge owner in a timely manner
to the satisfaction of all concerned.

Economic Assessment and Certification

This final regulation has been
reviewed under provisions of Executive
Order 12291 and has been deterniined
not to be a major rule. It is considered to
ke nonsignificant in accordance with

guidelines set out in the Policies and
Procedure for Simplification, Analysis,
and Review of Regulations (DOT Order
2100.5 of May 1980). An economic
evaluation has not been conducted since
the impact is expected to be minimal for
the reasons discussed above. In
accordance with § 805(d) of the
Regulatory Flexibility Act (94 Stat. 1164),
it is also certified that this rule will not
have a significant economic impact on a
substantial number of small entities,

List of Subjects in 33 CFR Part 117
Bridges.

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

In consideration of the foregoing, Part
117 of Title 33 of the Code of Federal
Regulations is amended by adding a
new § 117.245(j)(40) after § 117.245()(39)
to read as follows:

§ 117.245 Navigable waters discharging
into the Atlantic Ocean south of and
including Chesapeake Bay and into the Gulf
of Mexico, except the Mississippi River and
Its tributaries and outlets; where
constant attendance of draw tenders Is not
required.

') L - »

(40) San Bernard River, mile 20.7,
Brazoria. Texas. The draw of the
Missouri Pacific railroad bridge shall
open on signal from 8 a.m. to 12
midnight. From 12 midnight to 8 a.m. the
draw shall open on signal if at least
three hours notice is given.

(33 U.S.C. 499, 49 U.S.C. 1655(g)(2); 49 CFR
1.48(¢c)[5). 33 CFR 1.05-1(g){3))

Dated: October 18, 1983.
W. H. Stewart,
Rear Admiral, U.S: Coast Guard, Commander,
Eighth Coast Guard District.
[FR Doc. 83-20241 Filed 10-20-80; 845 am)
BILLING CODE 4410-14-M

33 CFR Part 165

COTP San Francisco Regulation 83-04;
Safety Zone Regulations: San
Francisco Bay

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SumMMARY: The U.S, Coast Guard is
establishing a temporary moving safety
zone in San Francisco Bay on October
29, 1983. This zone {s needed to provide
for safety of life on navigable waters
during a welcoming ceremony for the
Aircraft Carrier U.S.S. Carl Vinson,
Entry into this zone is prohibited unless
authorized by the Captain of the Port.

EFFECTIVE DATE: These regulations are
effective on Oclober 29, 1883 between
4:00 p.m. and 8:00 p.m. PDT.

FOR FURTHER INFORMATION CONTACT:
LT]G W. W. Whitson. Marine Safety
Office, San Francisco Bay, (415) 437-
3073,

SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rulemaking was not
published for this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Publishing and NPRM and delaying its
effective date is not feasible because of
time constraints and is contrary to the
public interest because of the necessity
to ensure safety of life on navigable
waters during this welcoming activity.

Drafting Information

The drafters of this regulation are
LT]G W. W. Whitson, project officer for
the Captain of the Port, and LT. C. A,
Amen, project attorney, Twelfth Coast
Guard District Legal Office.

Discussion of Regulation

The event requiring this regulation
will begin at 4:00 p.m. PDT, October 29,
1983 with the arrival of the Aircraft
Carrier U.S.S. Carl Vinson under the
Colden Gate Bridge. The vessel will
proceed inbound from the Colden Gale
Bridge, along the San Francisco city
front to its assigned berth at Naval Air
Station, Alameda, CA.

The Safely Zone established by this
regulation is necessary to ensure that
the welcoming parade of approximately
500 pleasure craft do not impede the
progress of a relatively unmaneuverable
vessel which requires unobstructed
waters for safe navigation. Three Coast
Guard vessels will enforce this Safety
Zone,

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations, is amended by adding a
new § 165.171204 to read as follows:

§ 165.T1204 Salety Zones: San Francisco
Bay U.S.S. Carl Vinson welcoming activities.
(a) Location. The following area is a

Safety Zone:

(1) The waters surrounding the U.S.S,
Carl Vinson proceeding inbound from
the Colden Gate Bridge along the San
Francisco city front to its assigned berth
at Naval Air Station, Alameda, CA. on
October 29, 1983 from 4:00 p.m. to 8:00
p.m. PDT. This moving Safety Zone
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extends out 200 yards on either side of a
line running from a point 400 yards
ahead of the vessel to a point 200 yards
astern of the vessel.

(b) Regulations. (1) accordance with
the general regulations in Sec. 165.23 of
this parl, entry into this zone is
prohibited unless authorized by the
Captain of the Port.

(2) This Safety Zone will terminate
upon the arrival of the U.S.S. Carl
Vinson at its assigned berth at Naval
Air Station, Alameda, CA.

133 U.S.C. 1225 and 1231: 49 CFR 1.46: 33 CFR
165.3)
Dated: October 19, 1983,
K. F. Bishop, |r.,
Captain of the Port, USCG Marine Sufety
Office. San Francisco Bay.
IFR Doc. 53-26242 Filed 10-26-83, 845 um|
BILLING CODE 4810-14-M
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This section of the FEDERAL REGISTER
contains nolices to the public of the
proposed issuance of rules and :
reguiations. The purpose of these notices
s 10 give interestad persons an
opportunity to participate in the mle
making prior 0 the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFRCh. |
[Docket Nos. 23771 and 23772]

Cessna Aircraft Co.; Single-Pilot
Operation

Correction

In FR Doc. 83-27737 beginning on page
46358 in the issue of Wednesday,
October 12, 1983, make the following
corrections:

1. On page 46359, second column,
under Petition for Amendment of
§91.213, fourth line, “from operation”
should have read “for operation”.

2. Same column, under Petition for
Exemption From the Provisions of
§91.213, third line, *§91-213" should
have read "§91.213",

3. On page 46360, third column,
twenty-one lines from the bottom of the
page, “certification is not" should have
read “certification is now".

4. On page 46361, second column, the
eighth line from the top of the page
should have read "profound national
and private seclor public”,

BILLING COOE 1505-01-M

DEPARTMENT OF COMMERCE
International Trade Administration

1ISCFRCh. 1IN
[Docket No. 31021203]

Request for Comments on Effects of
Foreign Policy Export Controls

AGENCY: Office of Export
Administration, International Trade
Administration, Commerce.

ACTION: Proposed rule; solicitation of
comments.

SUMMARY: Section 8 of the Export
Administration Act of 1879 provides that
export controls imposed for foreign
policy reasons expire one year after

imposition unless extended. In
preparation for revision or extension of
controls on January 20, 1984, the
Department is seeking comments on
how controls imposed or extended
effective January 20, 1983 have affected
exporters and the general public.

DATE: Comments should be received by
December 8, 1983 to assure full
consideration in formulation of control
policies.

ADDRESS: Writlen comments (six copies)
should be sent to: Mr. Richard ]. Isadore,
Director, Operations Division, Office of
Export Admimistration, P.O. Box 273,
U.S. Department of Commerce,
Washington, D.C, 20044.

FOR FURTHER INFORMATION CONTACT:
George Kuzmycz, Acting Chief, Special
Programs, Branch, Policy Planning
Division, Office of Export
Administration, U.S. Department of
Commerce, Washington, D.C. 20230,
Telephone: (202) 377-4275.

SUPPLEMENTARY INFORMATION: The
Export Administration Act of 1979
establishes criteria for the imposition,
extension, or expansion of foreign policy
export controls, Subsection 6(a)(2) of the
Act provides that:

Export controls maintained for foreign
policy purposes shall expire * * * one
year after imposition, * * * unless
extended * * * Any such extension and
any subsequent extension shall not be
for a period of more than one year.

For administrative reasons, the
Department reviews and extends all
foreign policy controls on & uniform
date, notwithstanding that certain
controls imposed during the year
otherwise would expire on their
anniversary date,

Foreign policy controls were extended
or modified on January 20, 1983, to be
effective through January 20, 1984.
Controls remain in effect at this time
covering human rights, South Africa and
Namibia, Libya, anti-terrorism, regional
stability, embargoed communist
countries, oil and gas equipment for the
Soviet Union and Afghanistan, and
truck manufacturing equipment for the
Soviet Kama River and ZIL truck plants.
Nuclear nonproliferation controls
continue in effect pursuant to section
17{d) of the Act and section 309(c) of the
Nuclear Nonproliferation Act of 1978
(See 15 CFR Part 378).

To assure maximum public
participation in the review process,
comments on the extension or revision

of these existing foreign policy controls
are solicited.

The Act requires the following criteria
1o be considered when imposing,
expanding, or extending foreign policy
export controls:

(1) The probability that such controls
will achieve the intended foreign policy
purpose, in light of other factors,
including the availability from other
countries of the goods or technology
proposed for such control;

(2) The compatibility of the proposed
controls with the foreign policy
objectives of the United States,
including the effort to counter
international terrorism, and with overall
United States policy toward the country
which is the proposed target of the
controls;

(3) The reaction of other countries to
the imposition or expansion of such
export controls by the United States;

(4) The likely effects of the proposed
controls on the export performance of
the United States, on the competitive
position of the United States in the
international economy, on the
international reputation of the United
States in the international economy, on
the international reputation of the
United States as a supplier of goods and
technology, and on individual United
States companies and their employees
and communities, including the effects
on the controls on existing contracts;

(5) The ability of the United States to
enforce the proposed controls
effectively: and

(6) The foreign policy consequences of
not imposing controls.

The Department is particularly
interested in the experience of
individual exporters in complying with
these controls, with emphasis on
economic impact and specific instances
of business lost to foreign competitors.

Parties submitting comments are
asked to be as specific as possible.
However, respondents are remined that
the Department is soliciting only
information that may be used publicly.
No “confidential business information™
will be accepted. Any infomation so
designated will be returned to the
commenter,

All comments received before the
close of the comment period will be
considered by the Department in the
development of final regulations.

While comments received after the
close of the comment period will be
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considered if possible, their
consideration cannot be assured.

All public comments will be a matter
of public record and will be available
for public inspection and copying, In the
interes! of accuracy and completeness,
comments in written form are preferred.
If oral comments are received, they must
be followed by written memoranda that
will also be a matter of public record
and will be available for public review
and copying. Communications from
agencies of the United States
Government or foreign governments will
not routinely be made available for
public inspection.

The public record concerning these
comments will be maintained in the
International Trade Administration's
Freedom of Information Records
Inspection Facility, Room 4001B, U.S,
Department of Commerce, 14th Street
and Pennsylvania Avenue NW.,
Washington, D.C. 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from
Patricia L. Mann, the International
Trade Administration's Freedom of
information Officer, at the above
address or by calling (202) 377-3031.

Authority: Sections 8 and 13, Pub. L. 96-72,
93 Stal. 503, 50 U.S.C. app. 2401 of seq.;
Executive Order No. 12214 (45 FR 29783, May
6, 1980).

Dated: October 24, 1983,

John K. Boidock,

Director, Office of Export Administration,
International Trade Administration

{FR Doc. #3-20244 Filed 10-26-8% 8:45 am)

BILLING CODE 3510-25-M

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rules for Using Energy Cost and
Consumption Information Used in
Labeling and Advertising for
Consumer Appliances Under the
Energy Policy and Conservation Act;
Extension of Comment Period

AGENCY: Federal Trade Commission.
ACTION: Extension of comment period.

suMMARY: The Federal Trade
Commission's Bureau of Consumer
Protection has extended for 30 days the
time period within which comments will
be received on a staff report that
summarizes and analyzes the evidences

in its rule amendment proceeding to
include pulse combustion and
condensing furnaces under its
Appliance Labeling Rule. The staff
report has been placed on public record
No. 209-18, and was announced in the
Federal Register on August 19, 1983 (48
FR 37663).

DATE: Comments will be accepted for
the record until November 2, 1983,

ADDRESSES: Requests for copies of the
staff report should be sent to: Public
Reference Branch, Room 130, Federal
Trade Commission, Sixth Street and
Pennsylvania Avenue N.W,,
Washington, D.C, 20580. Comments
should be sent to James Mills, Attorney,
Federal Trade Commission,
Washington, D.C. 20580,

FOR FURTHER INFORMATION CONTACT:
James Mills, 202-376-2891 or Lucerne D.
Winfrey, 202-376-2805.

SUPPLEMENTARY INFORMATION: The
Bureau Director has received a reques!
for a 30-day extension from the Gas
Applicance Manufacturers Association
(GAMA), which requested the extra
time in order to evaluate thoroughly the
staff report and ensure proper
preparation of its submission to the
record.

The Bureau Director is persuaded that
GAMA's request to justified, and has
decided to grant it. In the interest of
fairness and a complete record, the
Bureau Director has decided to grant a
30-day extension to the general public
as a whole, so the comment period is
extended until November 2, 1883,

The Commission's final determination
in this matter will be based on the entire
rulemaking record, including the staff
report and comments received on it. The
staff report has not been reviewed by
the Commission, and its publication
should not be interpreted as reflecting
the present views of the Commission or
any member thereof.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

Authority: Sec, 323 of the Energy Policy and
Conservation Act (Pub, L, 94-163) (1975), as
amended by the Nationsl Energy
Conservation Policy Act, (Pub, L. 95-619)
(1978). 42 U.S.C. 6204; Sec. 553 of the
Administrative Procedure Act, 5§ US.C. 553.

Carol T. Crawford,
Director, Bureau of Consumer Protection.

[FR Doc. 83-29108 Filed 10-20-23; 845 am)
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21CFR Part 610
{Docket No. 82N-0029]

Hepatitis Requirements; Proposed
Amendment To Permit Shipment of
Any Blood Product Belore Test for
Hepatitis B Surface Antigen is
Completed

Cerrection

In FR Doc. 83-27919, beginning on
puge 46815, in the issue of Friday,
October 14, 1983, on page 46818, in the
third column, in § 610.40(b}(4), in the
fourth line, “such as blood" should read
“such a blood".

BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD 13-83-12]

Regulated Navigation Area; Puget
Sound, Washington

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

sumMMARY: The Coast Guard is
considering a proposal to regulate gill
net fishing in Puget Sound and adjacent
waters, This action would reinstate
certain general regula(ions which were
recently cancelled by the U.S. Army
Corps of Engineers and would establish
authority for special traffic lanes to
reduce conflicts between gill net fishing
vessels and deep-draft vessels. These
regulations are needed due to the large
number of user conflicts and potentially
hazardous situations which frequently
develop during periods when heavy
concentrations of gill net fishing vessels
are present. The intended effect of this
proposed action is to facilitate the safe
passage of vessels in Puget Sound with
minimum interference in gill net fishing
activities.

pAaTEs: A public Hearing will be held on
14 December 1883, All requests to
present oral testimony must be received
on or before 7 December 19883, All
written comments must be received on
or before 31 December 1983.
ADDRESSES: Writlen comments, and
requests 10 present oral testimony,
should be submitted to Commander
{mps), Thirteenth Coast Guard District,
915 Second Avenue, Seattle




Federal Register / Vol. 48, No. 209 / Thursday, October 27, 1983 / Proposed Rules

49661

Washington 88174, Comments will be
available for inspection in Room 3506 at
the above address. Normal office hours
are 8:00 AM. to 415 P.M., Monday
through Friday, except holidays. Written
comments or requests to make oral
testimony may also be hand delivered to
this address. The Public Hearing on 14
December 1983 will be conducted
between 1 pm—4 pm and 6 pm-8 pm in
the South Auditorium located on the
fourth floor of the Federal Building, 915
Second Avenue, Seattle, Washington
98174.

FOR FURTHER INFORMATION CONTACT:
Cmdr. T. Roger Pike, USCCR, Marine
Safety Division, Thirteenth Coast Guard
District, 915 Second Avenue, Seattle,
Washington 98134. Telephone: (206) 442-
5537.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rule making ty
submitting written views, data, or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice (CGD
13-83-12), and the specific section of the
proposal to which their comments apply,
and give reasons for each comment.
Receipt of comments will be
acknowledged if a stamped self-
addressed postcard or envelope is
enclosed. In addition, interested persons
are invited to attend the Public Hearing
and present oral or wrilten statements
on this proposal. Persons wishing to
make an oral statement should notify
Cmndr. Pike by 7 December 1983 and
indicate the approximate amount of time
required. Comments at the Public
Hearing will normally be heard in the
order the requests to comment are
received. It is requested that a written
summary or copy of the oral
presentation be included with the
request. The proposed rules may be
changed in light of cqmments received.
All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. s

Drafting Information

The drafters of this notice are Cmdr.
T. Roger Pike, USCGR, Marine Safety
Division, Thirteenth Coast Guard
District, and Lt. James R. Woeppe!,
USCG, project attorney, Thirteenth
Coast Guard District Legal Office.

Discussion of Proposed Regulation

The U.S. Army Corps of Engineers
recently cancelled its regulations in 33
CFR 206.93 which addressed gill net
fishing in Puget Sound. Those
regulations were withdrawn by the
Corps of Engineers as a par! of a general

review of its regulations. The Coast
Guard proposes to republish those
regulations since theéy had proven to be
quite effective and since they were
generally well accepted by the maritime
public.

In addition, new regulations are
proposed to authorize temporary special
traffic lanes as an alternative to the
Puget Sound Vessel Traffic Service
Traffic Separation Scheme during
periods of heavy gill net fishing. During
the gill net fishing season,
concentrations of gill net fishing vessels,
and their nets, frequently block traffic
lanes, creating the potential for
hazardous situations. Over the past
several years, this issue has been
discussed in a number of settings. In
1981, a Public Hearing and an Open
Conference were held under CCD80-
118. Several regulatory and non-
regulatory actions grew out of these
meetings, (For a summary of these
actions, see 48 FR 20248). More recently,
the Puget Sound Users Forum,
sponsored by the Sea Use Council,
recommend the authorization of
temporary special traffic lanes as
proposed herein. That recommendation
had support from a broad spectrum of
Puget Sound users, including the Puget
Sound Gillnetlers Association. The
recommendation was successfully
implemented on a trial, voluntary basis
during the 1982 fishing season, using a
one half mile wide special lane. Since
then there has been some question
raised as to how wide a lane is
necessary or appropriate, but support
for the genersl concept has remainded
intact. Briefly, the concept involves
authorizing the Puget Sound Vessel
Traffic Service (PSVTS), during periods
and in areas of heavy gill net fishing
concenlrations, to establish a temporary
special traffic lane for use in lieu of the
exisling Traffic Separation Scheme.
Deep draft vessels would be authorized
to use this lane, which would be kept
free of gill net fishing. Gill net fishermen,
in return, would be free to fish,
relatively undisturbed, in all other
waters, including the usual lanes of the
Traffic Separation Scheme.

Finally, a ferry lane would be
established for the Edmonds-Kingston
ferry route similar to the historic
Mukilteo-Columbia Beach ferry lane,
which would be re-established. Gill net

. fishing would be prohibited in these two

ferry lanes.

Economic Assessment and Certification _

This proposed regulation is
considered to be nonsignificant in
accordance with DOT policy and
procedures for simplification, analysis,
and review of regulation (DOT Order

2100.5). lts economic impact is expected
ta be minimal since gill net fishing will
be affected only in a very small area in
comparison to the area of Puget Sound
which is involved, and because the
temporary special traffic lane would be
implemented only if and when the
concentration of gill net fishing vessels
in the traffic lanes created a safety
hazard. Therefore, further economic
evaluation is not necessary.

Based upon this assessment, it is
certified in accordance with Section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 605(b)) that this regulation, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. Also, the
regulation has been reviewed in
accordance with Executive Order 12291
of February 17, 1961, on Federal
Regulation and has been determined not
to be a major rule under the terms of
that order.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Proposed Regulation

In consideration of the foregoing, the
Coast Guard proposes to amend Part 165
of Title 33, Code of Federal Regulations,
by adding § 185.1301 to read as follows:

§ 165.1301 Puget Sound, Washington.

(a) General regulations. The
regulations in this paragraph shall
govern fishing with gill nets in the
following northwestern Washington
waters under the jurisdiction of the
Captain of the Port Seattle: Pugel Sound,
Hood Canal, Possession Sound,
Commencement Bay, the Strait of Juan
de Fuca, the San Juan Archipelago,
Georgia Strait, Rosario Strait, and
adjacent waters.

{1) A tug with tow, whose intended
course will take it through waters
occupied by gill net gear, shall sound
one long blast, followed by one short
blast, of a whistle or horn, and during
darkness or fog shall, in addition,
indicate its intended course by directing
a searchlight beam on such course. Gill
net fishermen operating within the
indicated course of the tug shall draw in
their gear or otherwise maneuver to
permit passage of the tug and its tow
without hindrance or unreasonable
delay.

(2) A tug without tow or any other
vessel, if unable to determine the lay of
the nets and doubt exists aboard the tug
or vessel as to the best course to take,
may request assistance of the nearest
gill net boat which shall, without delay,
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drop its net and pilot the tug or vessel
through. If assistance of a pilot boal is
not obtainable or if netls are so
cancentrated as to make it impracticable
to lay a course through the nets, the tug
or vessel shall proceed as indicated in
paragraph (a){1) of this section for a tug
with low, and nets shall be lifted or
maneuvered out of the way to permit
passage of the tug or vessel without
hindrance or unreasonable delay.

(3) A boat with at least one man in it
capable of controlling the net shall be in
consiant attendance upon each net
while it is laid out, except when
providing pilot service as provided in
paragraph (a)(2) of this section.

(b) Prohibited fishing area in
Possession Sound between Mukilteo
and Columbia Beach. Fishing with gill
nets is prohibited within 440 yards on
each side of a straight line connecting
the ferry landings at Mukilteo and
Columbia Beach.

(c) Prohibited fishing area in Puget
Sound between Edmonds and Kingston,
Fishing with gill nets is prohibited
within 440 yards on each side of a
straight line connecling the ferry
landings at Edmonds and Kingston.

(d) Prehibited fishing area in
Temparary Special Traffic Lanes. In
order to decrease conflicts between
deep-dralt vessels and fishing vessels,
the Coast Guard is authorized to
establish a temporary special traffic
lane, as described below, for use as an
alternative to the Puget Sound Vessel
Traffic Service Traffic Separation
Scheme described in 33 CFR Part 161.
When gill net fishing has reached or
may reach such concentrations as to
constitute a hazard to navigation, the
Puget Sound Vessel Traffic Service may,
from time to time, grant deviations lo
individual vessels to use this temporary
special traffic lane. When the Puget
Sound Vessel Traffic Service has placed
into effect this special traffic lane, and
announced that fact by Broadcast
Notice to Mariners, gill net fishing is not
allowed within the areas described in
that announcement. The temporary
special traffic lane may be all or part of
a lane commencing north of Pt. Wilson
al the center of Precautionary Area
“SA" and extending southerly to the
center of Precautionary Area “"TC" off
Browns Point. A line along the center of
the Traffic Separation Scheme and
connecting the traffic separation buoys
now named "SA", “SB", “SC", "SD",
SSETUSEYS, YSG TN UTA - and "TC,
will form the center line of the
temporary special traffic lane, (For a
description of Separation Zones, Traffic
Lanes, and Precautionary Areas, see 33
CFR 161.183, 161.185, and 161.187). A
line parullel to and one quarter mile

west of this center line will form the
western boundary and a line parallel to
and one quarter mile east of this center
line will form the eastern boundary of
this special lane.

{33 U.S.C. 1224; 49 CFR 1.46(n){4); 33 CFR
1.05-1{g}{4])

Dated: September 9, 1883
H. W. Parker,
Rear Admiral, U.S. Coast Guard, Commander,
13th Coast Guaord District.
|FR Doc. 83-29240 Filed 10-20-03; 843 am}
BILLING CODE 4910-14-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary
43 CFR Part 20

Employee Responsibility and Conduct

AGENCY: Interior Department.
ACTION: Proposed rulemaking.

SUMMARY: Portions of the regulations
governing the conduct and responsibility
of Department of the Interior employees
(43 CFR Part 20) are proposed to be
revised. This proposed revision, if
adopted, will delete the public financial
disclosure reporting requirements for
Depertment of the Interior employees
identified as performing functions or
duties under the Federal Land Policy
and Management Act, Mining in the
Parks Act, Energy Policy and
Conservation Act and the Outer
Continental Shelf Lands Act
Amendments of 1978. This proposal is
based on a Justice Department
interpretation of Section 207{c) of the
Ethics in Government Act of 1978, and
on the Department’s effor! to promote
efficiency in the process of collecting
and reviewing employee financial
disclosure reports to prevent actual or
apparent conflicts of interest. Another
praposed revision would incorporate a
provision to allow management
reasonable flexibility in administering
employee responsibility and conduct
restrictions that apply to Minerals
Management Service employees. The
remaining proposed revisions in this
notice will, if adopted, solve minor
administrative problems identified while
enforcing the current rules in 43 CFR
Part 20.

The Department invites comments cn
these proposed regulations.
DATE: To be considered, comments must
be received on or before November 28,
1983. All comments will receive full
consideration.
ADDRESS: Comments, views and
opinions concerning the proposed
regulations should be submitled to:

Deputy Agency Ethics Officials, US.
Department of the Interior, Room 5125,
18th and C Streets, N.W., Washington,
D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Mr. Gabrigle J. Paone or Mr. Mason Tsai
on {202) 343-3932.

SUPPLEMENTARY INFORMATION: The
Departmen! of the Interior proposes to
amend 43 CFR Part 20 by eliminating the
regulations requiring public financial
disclosure reporting for those employees
who perform duties and functions under
the Federal Land Policy and
Management Act of 1978 (Pub. L. 94—
578); the Mining in the Parks Act (Pub. L.
84-429), the Energy Policy and
Conservation Act {Pub. L. 94-163), and
the Outer Continental Shelf Lands Act
Amendments of 1978 [Pub. L. 95-372).
This proposal is based on a Justice
Department interpretation of Section
207(c) of Public Law 95-521, and on the
Department's effort to promote
efficiency in the process of collecting
and reviewing employee financial
disclosure reports to prevent actual or
apparent conflicts of interest. Refer lo
the Department of Justice letter of April
11, 1980 from John M. Harmon, Assistant
Attorney General to Deputy General
Counsel David O. Bickart at the
Environmental Protection Agency. An
amendment to Section 24 is proposed,
and will allow managemen! reasonable
flexibility to administer the conflict of
interest restrictions that apply to
employees of the Minerals Management
Service. The remainder of the proposed
revision affects various sections of Part
20 and is needed to solve administrative
problems identified while enforcing the
provisions in the Part.

The Department of the Interior has
determined that this document is not a
major rule under E.O. 12291 and certifies
that this document.-will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act {5
U.S.C. 601 ef seq.) ,

This rule does not contain information
collection requirements which require
approved by the Office of Management
and Budget under 44 U.S,C. 3501 &l seq,

The primary authors of the proposed
rule are Gabriele |. Paone, Deputy
Agency Ethics and Audit Coordination
Official and Mason Tsai, Assistant
Agency Ethics Official,

List of Subjects in 43 CFR Part 20

Conflicts of interest, Government
employees.

Accordingly, 43 CFR Part 20 is
proposed to be amended as follows:
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Dated: November 24. 1983,
Richard R. Hite,

Principal Deputy Assistant Secretary, Policy,
Budgat and Administration.

PART 20—{AMENDED]

1. It is proposed that 43 CFR Part 20 be
amended by 1evising the Authority
Cilation to read:

Authority: 5 U.S.C. 301; 18 U.S.C. 207(j)
(Supp, V 1861); sec. 12 Ch. 576, 48 Stal. 885 (25
U.S.C. 472); sec, 201(f). Pub. L. 65-87, 91 Stat.
450-51 (30 U.S.C. 1211 (Supp. V 1881)); EO,
11222, 30 FR 6469 3 CFR 1964-65 (Comp.), as
amended (18 U.S.C. 201 note): 5 CFR 735-104;
5 CFR 734.103; 5 CFR 737.1(¢)(?).

2. Section 20,735-2 would be amended
by revising paragraph (h){4)(i) to read:

§20.735-2 Purpose, policy and general
responsibilities.

(h) O

(4)(1) Special codes of conduct have
been approved in accordance with
§ 20.735-2(h) for two groups of
employees:

(A) Bureau of Land Management Fire
Management Teams—approved January
16, 1981.

(B) Office of Inspector General
Auditors and Investigators—approved
July 18, 1982,

3. The regulations on sanctions would
be amended by revising § 20.735-4 to
read s follows:

§20.735-4 Sanctions.

(a) Violations of the regulations in this
part by an employee may be cause for
appropriale correclive, disciplinary or
remedial action, which may be in
addition to any criminal or civil penalty
provided by law,

(b}(1) Disciplinary action may include,
but is not limited to, oral or written
warning or admonishment, reprimand,
suspension, reduction in grade or pay, or
removal from office and shall be taken
in accordance with Departmental
policies, applicable statutes, Executive
Orders, and regulations {Refer to
Federal Personnel Manual and additions
thereto). Disciplinary action may be
imposed independently from and
without prior application of remedial
actions.

(2) Remedial actions may include
those actions described in § 20.735-40.
Failure to comply with appropriate
remedial action may result in
suspension or removal from office, or
other disciplinary action. Employees
may appeal divestiture orders is
accordance with procedures contained
in § 20.735-43.

(c) The procedures for disciplinary
action involving contract education

employees in Indian Affairs are
contained in 25 CFR 38.6,

4. Section 20,735-7 would be amended
by revising paragraph (b)(2)(i) to read:

§20.735-7 Gifts, entertainment, and
favors from domestic sources.

(b) L

(z) L

{) Food and refreshments of nominal
value on infrequent occasions in the
ordinary course of an official luncheon
or dinner meeting or other official or
professional function or on an
inspection tour where an employee may
properly be in attendance,

§ 20.735-9 [Amended]

5. It is proposed to redesignate
§ 20.735-9 paragraphs (a){2} and (a)(3)
as (a)(3) and (a){4) respectively. Then a
new § 20.735-9 paragraph (a)(2) is
proposed to read:

(a, .- s »

(2) The Department may charge a fee
or accept reimbursement for providing a
service or thing of value to a private
source when the service or thing of
value provided benefits to both the
Government and the particular private
source (31 U.S.C. 9701). In such
instances only a portion of the costs can
be accepted from the private source. The
Department must pay expenses
associated with its usual official
business and for the benefits it receives
from participating in the event. The
private source can be charged or may
reimburse the Department for that
portion of the service provided that
exceeds the Department’s usual -
expenses and the benefits to the
government. Under this provision,
payments from private sources must be
deposited in the U.S. Treasury unless
the bureau receiving the payment is
authorized by statule to accept such
payments.

§20.735-9 [Amended]

6. It is proposed that § 20.735-9
paragraph (b)(3) be amended by
removing the works “International
Communication Agency" found in the
first sentence and inserting in Its place:
United States Information Agency

§20.735-20 [Amended]

7.1t is proposed that § 20.735-20
paragraph(c) be amended by removing
the words “All Assistant Secretary
Immediate Offices including Bureau and
Office Directors.” and inserting in its
place: All Assistant Secretary
Immediate Offices including heads of
Bureaus and Offices.

8. It is proposed that § 20.735-24 be
amended by revising paragraphs
(a)(3)(1). (a)(3)(ii), (a)(4)(i), (2)(4)(iL),
(b){1){ii}. and (b)(3). and by adding
paragraph (d)(8) as follows:

§ 20.735-24 Interest in Federal lands.

(8) L

(3) - . »

{i) Membership or ocutside
employment in a business which has
interests in federal lands, and

{ii) Ownership of stock or other
securities in corporations determined by
the Department to have an interest in
federal lands directly or through a
subsidiary.

(4) e

(i) Holdings in land, mineral rights,
grazing rights or livestock which in any
manner are connected with or involve
the substantial use of the resources or
facilities of the federal lands, or

(ii) Substantial holdings of a spouse or
dependent child. Refer to § 20.735-
21(b)(5) for the definition of
“Substantial."

(b) “ .

(l) L

(ii) Retaining a direct interest in
federal lands acquired voluntarily or by
any other method, before or during *
employment by the Department in their
own name or in the name of their
spouse, dependent child, or solely-
owned or family-owned business except
that they may acquire or retain such
interests in accordance with the waiver
criteria in § 20.735-24(e).

(3) All Department employees are
prohibited from acquiring or retaining
any claim, permit, lease, small tract
entries, or other rights in federal lands
either in their own name or in the name
of their spouse, dependent child, or
solely-owned or family-owned business
except that they may acquire or retain
such interests in accordance with the
waiver criteria in § 20,735-24(g). Also,
employees, other than those identified in
§ 20.735-24(b) (1) and {2}, may purchase
or retain stocks or securities traded on
the open market in companies having
interests in federal lands, provided that
such acquisition will not interfere or
appear to interfere with the proper and
impartial performance of their official
duties.

(d} ..

(8) The prohibitions imposed on
Minerals Management Service
employees by § 20.735-24(b) are
imposed by the Secretary through
regulatory extension of the statutory
provisions in 43 U.S.C. 31{a).
Accordingly, the Secretary authorizes
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the Director, Minerals Management
Service (MMS], to approve exceplions to
this regulatory extension for individual
MMS employees or for a class of MMS
employees for cause. Exceptions granted
by the Director for a class of employees
shall be with the prior concurrence of
the Designated Agency Ethics Official.

9. Section 20.735-30 would be
amended by revising paragraph (¢c) to
read:

§20.735-30 Executive order filing
requirements.

(c) When to file. The Ethics
Counselors shall notify each employee
covered by this sectin and furnish the
necessary form or forms to the employee
at the time of his or her entrance on duty
and by December 15 of each year.

10. It is proposed that § 20.735-30
paragraph (c)(1) be amended to remove
the last word “or” and that § 20.735-30
paragraph (c)(2) be amended to remove
the last word “or",

§20.735-34 [Removed]

11. It is proposed to amend Part 20.735
of 43 CFR by removing § 20.735-34 in its
entirety. 1

12. It is proposed that § 20.735-35 be
amended by removing paragraph (a)(4).

13, Section 20.735-35 would be
amended by revising paragraph (b)(2)(i)
to read: :

§20.735-35 How to file.

(b) 200 @

(2) A&

(i) Statutory prohibitions contained in
§ 20.785-22(c) or the Surface Mining
Control and Reclamation Act filing
requirements, and

14. It is proposed that § 20.735-35 be
amended by removing paragraph (b)(3)
and by aading a note between § 20.735-
35{c)(2) and § 20.735-35(c)(3) to read:

Note—"Covered employee” means an
employee who is serving in a position that
requires the incumbent to file a financial
disclosure statement.

15. It is proposed that § 20.735-70 be
amended by removing (a){18), (2)(19),
(a}(20), and (a)(22). Then (a)(21) would
be redesignated as (a)(18); (a)(23) would
be redesignated as (a)(19); (a)(24) would
be redesignated as (a)(20); (8)(25) would
be redesignated as (a)(21); (a}(26) would
be redesignated as (a}(22); (a){27) would
be redesignated as (a)(23).

16. It is proposed that § 20.735-70 be
amended by revising paragraph (a)(18)
to read:

§20.735-70 Bibliography of statutes.
a) & TaA VA

{18) The requirement that each
employee of the Office of Surface
Mining Reclamation and Enforcement or
any other Federal employee performing
any function or duty under the Surface
Mining Enforcement and Reclamation
Act is prohibited from having a direct or
indirect financial interest in
underground or surface coal mining
operations.

17, It is proposed that Appendix A-3
be revised to read as follows:

Appendix A-3—U.S. Department of the
Interior, Bureau of Land Management;
Employee Certification

Note.—~The provisions in 43 CFR 20.735-
22(c)(1) and 20.735-24 should be read
completely before this statement is signed.

I have received a copy of the Department
of the Interior Regulations governing
Responsibilities and Conduct of Employees
(43 CFR Part 20). I have been advised of the
name and location of the Assistant Bureau
Ethics Counselor. I understand that I may
discuss questions or concerns related to my
responsibilities, conduct, and financiul
interests with this individual.

I certify that 1 do not bave & direct or
indirect interest in Federal lands as
prohibited in 43 CFR 20.735-22(c){1) and
20.735-24. 1 understand that an interest in
Federal land is interpreted to include stock
ownership in companies which lease Federal
lands, leases, permits, contracts, mineral
rights, grazing rights, etc.

I certify that 1 do not now have and that 1
will not acquire an active real estate license
during the time 1 am an employee of the
Bureau of Land Management.

{(Employee’s Name typed or printed)

(Title of Position)

(Signature of Employee)
(Date)

Instructions -

1. All employees (including temporaries,
memploymr annuitants, excepted
appointments, etc.) of the Bureay of Land
Management must complete the certifications
on this form.

2. Your name must be printed or typed and
a signature and date must be on the
appropriate lines.

3. Signed certificates shall be sent 1o and

maintained by the Servicing Personnel Office.

4. If you are unable to certify compliance,
you must submit a statement of facts to the
Assistant Ethics Counselor for review and
action.

5. If you do not have a copy of the
Department’s regulations governing
Responsibilities and Conduct (43 CFR Part
20), you may obtain a copy from your
Personnel Office. If you do not know the
name and location of the Assistant Bureau
Ethics Counselor, your Personnel Office can

provide you with the name and phone
number,

Privacy Act Notice

43 CFR 20.735-22{c)(1), 43 CFR 20.735-24,
and 5 U.S.C, 30 constitute the authority for
requesting this certification. This certification
mus! be signed; failure to do so can be cause
for denying appointment or for appropriate
disciplinary action.

This certification will be used to record
officially the fact that you have knowledge of,
and are in compliance with, the restrictions
pertinent to your employment. The
information certified to will be considered
confidential and will form & part of the
records of the office where you file; as such,
the contents may be routinely disclosed to
authorized Interior personnel, the Office of
Personnel Managemenl, the Department of
Justice and to appropriate law enforcement
agencies.

Appendices D, E, F, and G [Removed]

18, It is proposed that Part 20 of 43
CFR be amended by removing
appendices D, E, F and G.

(FR Doc. 83-29234 Filed 10-20-83, 845 am|
BHLING COODE 4310-10-M

FEDERAL MARITIME COMMISSION
46 CFR Part 540
[Docket No. 83-30]

Security for the Protection of the
Fublic

AGENCY: Federal Maritime Commission.
ACTION: Discontinuance of proceeding.

summany: By notice published in this
proceeding (48 FR 35675, August 5, 1983)
the Federal Maritime Commission
solicited comments regarding its
regulations concerning the Proof of
Financial Responsibility to meet
Liability Incurred for Death or Injury to
Passengers and Other Persons on
Voyages and for Indemnification of
Passengers for Nonperformance of
Transportation (46 CFR Part 540). This
notice was published in conjunction
with the Commission's review of the
instant regulations conducted pursuant
to section 610 of the Regulatory
Flexibility Act [Pub, L. 86-354, 94 Stat.
1164, 1168). No comments were received.
Since the Commission is unaware of any
need or basis for amending or modifying
the requirements of Part 540 at this time
and no comments were received, the
Commission has decided to discontinue
this proceeding.

DATE: This discontinuance of proceeding
is effective October 27,1983,

FOR FURTHER INFORMATION CONTACT:
Francis C, Hurney, Secretary, Federal
Maritime Commission, 1100 L Street
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NW., Washington, D.C. 20573 (202) 523-
5725,
By the Commission.
Francis C. Humney,
Secretary.
{FR Doc. 83-20240 Filed 10-20-83: 845 am|
BILLING CODE 6730-01-M

—_—

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192
[Docket No. PS-57; Notice 2)

Transportation of Natural and Other
Gas by Pipeline; Monitoring of Gas
Odor Level

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration,

" Transportation,

ACTION: Withdrawal of proposed
rulemaking.

SUMMARY: Rigid standards were
proposed for the control of the odorant
injection rate required for natural gas
along with a increased frequency of
inspection of each odorizer and a
maximum interval between the dates of
the sampling of the gas in the odorized
piping systems to assure the presence of
an appropriate level of odorization.
Review of the comments to Notice 1
published in the Federal Register,
February 22, 1979 (44 FR 10604), has
convinced MTB that the proposal was
not practical and would not increase the
level of safety sufficiently to justify the
very high estimated cost. Odorizing
equipment to replace wick and by-pass
odorizers on small gas systems that may
be capable of meeting the proposed
limits are very costly and lack the
reliability of the present equipment. As
a consequence, the proposed standards
are withdrawn.

FOR FURTHER INFORMATION CONTACT:
Paul |, Cory, (202) 426-2082.
SUPPLEMENTARY INFORMATION: Part 192
now contains standards for the
minimum level of odorization required
for natural gas in a distribution system
and certain transmission pipelines.
Section 192.625(a) provides that, “A
combustible gas in a distribution line
must contain a natural odorant or be
odorized so that at a concentration in air
of one-fifth of the lower explosive limit,
the gas is readily detectable by a person
with a normal sense of smell."" Section
192.625(b) requires transmission
pipelines in Class 3 or 4 locations; with
certain exceptions, to also be odorized

in compliance with paragraph (a).
Section 192.625(¢e) then states, 3
"Equipment for odorization must
introduce the odorant without wide
variations in the level of odorant.” In
addition, § 192.625(f) requires that,
"Each operator shall conduct periodic
sampling of combustible gases to assure
the proper concentration of odorant in
accordance with this section."”

Notice and Comments
Public Complacency

In Notice 1, MTB argued that if
odorant is injected into a gas system in
varying amounts above the minimum
required by § 192.625(a), the public
subjected to minor gas leaks would
develop a complacent attitude toward
detecting a gas odor and could cause a
person to not report a hazardous leak.

This argument was refuted by many of
the 111 commenters to the NPRM who
pointed out that in fact there were
advantages to periodically increasing
the odorant level to assist in detecting
minor leaks inside homes before they
become hazardous. One comment
relative to complacency stated that the
public was most impressed by the
response or lack of response by the
operator, Several other comments said
that excessive ordorant injection
becomes self regulating because of
nuisance leak calls and the cost of
odorant.

Variation in odorant injection rate

There were many comments stating
that the proposed limit of a 33 percent
variation from an established mean
odorant injection rate for each station
was not practical and could be unsafe,
Reason given included:

1. Gas received from the supplier may
have a widely varying odorant level.

2, Gas flow rates may at times be
either higher or lower than the designed
capacity of the odorizer,

3. At times it is necessary to vary
injection rates to compensate for
odorant absorption in the system.

4. Variations of the odorant level in
natural gas could safely be much greater
than 33 percent.

5. Many operators intentionally
increase the odorant level to
periodically get consumers to detect and
report gas leaks inside buildings,

6. Very few odorizers are capable of
controlling the injection rate within a 33
percent variation over the widely
varying range of gas flows that occur at
mos! tap stations,

7. Above a certain high concentration
of odorant in air, the human nose does
not respond to additions of odorant.

Fequency of inspection of odorizers

MTB further proposed to establish
maximum time intervals between the
inspection or testing of odorizers to
assure a continued supply of odorant
and determine the average odorant
injection rate.

Commenters responded by pointing
out that wick and by-pass odorizers,
which account for most odorizers in use,
are not equipped to measure odorant
level. In addition, these odorizers are
usually installed on smaller gas systems
where the odorant use would be quite
amall. Thus, odorant usage would often
be erratic or so small as to be
unmeasurable. On odorizer stations
where injection type odorizers are used
for large gas flows, it may be
appropriate to inspect odorizers daily.
All of these arguments were used to
support the continued use of the present
performance language of § 192.625(e).

Frequency of sampling natural gas

MTB also proposed to amend
§ 192.625(f) to establish a maximum
interval of 95 days between sampling
and testing of the gas in the pipeline to
determine that the gas was detectable at
a concentration in air of one-fifth of the
lower explosive limit. Responses to this
varied from an operator who did
odorometer tests at least daily to those
who stated that an odorometer test
annually was adequate so long as
odorizer performance was regularly
monitored. Convincing arguments were
given for various frequencies of
conducting odorometer tests (annually,
semi-annually, monthly, weekly, daily)
on each individual operator's system.
Thus. MTB is convinced that a fixed
maximum time interval between
samplings of gas in pipelines would in
some cases permil an excessive amount
of time between samplings to be safe on
some pipelines and at the same time
requiring samplings to be made more
frequently than necessary for safety on
other pipelines.

Conclusions

In summary, it appears that the more
rigid requirements proposed for control
of the injection rate of odorant in
natural gas by odorizers, establishment
of maximum fixed intervals between
inspections of odorizer equipment, and
establishing maximum intervals
between tests of the odorant level in
pipeline systems at a number of
locations are not practical or cost
effective. Therefore, Notice 1 is hereby
withdrawn pending further study of the
safety benefits of any additional
odorization regulations compared to
their costs to industry and the public.
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(48 U.S.C. 1672, 49 CFR 1.53, Appendix A of
Part 1, and Appendix A of Part 106.)

Issued in Washington, D.C., on October 24,
1983,

Richard L. Beam,

Associate Director for Pipeline Safety
Regulation. Materials Transportation Bureau.
[FR Doc. £3-20245 Filed 10-26-83; 845 am)

BILLING CODE 4910-60-M

Federal Railroad Administration

49 CFR Part 231
[FRA Docket No. SA-3, Notice 8]

Safety Appliance Standards

AGENCY: Federal Railroad
Administration (FRA), Transportation
(DOT).

AcTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: FRA proposes to eliminate
the requirement that railroad and other
freight car owners remove the roof
running boards from box and other
house cars by December 31, 1983, This
action is being proposed in response lo a
petition of the Association of American
Railroads (AAR).

DATES: (1) Written comments must be
received not later than December 15,
1983. Comments received after that date
will be considered to the extent possible
without incurring additional expense or
delay.

{2) Public Hearing. A public hearing
will be held at 10:00 a.m. on December
12, 19883, Any person who desires to
make an oral statement at the heari
should notify the Docket Clerk before
December 7, 1983, by phone or mail.
ADDRESSES: (1) Writlen comments
should be submitted to the Docket Clerk,
Office of Chief Counsel, FRA, 400
Seventh Street, SW., Washington, D.C.
20590, Persons desiring to be notified
that their writlen comments have been
received by FRA should submit a
stamped, self-addressed postcard with
their comments. The Docket Clerk will
indicate on the postcard the date on
which the comments were received and
will return the card to the addressee.
Written comments will be available for
examination, both before and after the
closing date for comments, during
regular business hours in Room 5101 of
the Nassif Building at the above
address.

{2) Public Hearing. A public hearing
will be held in Room 8334 of the Nassif
Building, 400 Seventh Street, SW,,
Washington, D.C. 20590. Persons
desiring to make oral statements at the
hearing should notify the Docket Clerk
by telephone (202-426-8285) or by

writing to: Docket Clerk, Office of Chief
Counsel, Federal Railroad
Administration, 400 Seventh Street, SW.,,
Washington, D.C. 20590.

FOR FURTHER INFORMATION CONTACT:
Philip Olekszyk, Office of Safety,
Federal Railroad Administration,
Washington, D.C. 20590. Telephone (202)
426-0897, :

SUPPLEMENTARY INFORMATION:
Background

In 1966 the Interstate Commerce
Commission (ICC), which was then
responsible for administration of the
Federal railroad safety program,
amended its regulations concerning the
arrangement of safety appliances on box
cars and other freight cars of similar
design, i.e., “house cars."” The ICC
amendment reflected changes in
railroad operating practices and
increases in the size of certain types of
freight cars by eliminating the
requirement for installation of roof
running boards on newly constructed
cars unless that car was to be equipped
with roof hatches. Additionally, the ICC
directed the removal of roof running
boards and modification of ladders and
handholds of existing box and house
cars unless equipped with roof hatches.

The regulation adopted by the ICC is
contained in the first sentence of the
Note in § 231.1 of the Safety Appliance
Standards (49 CFR 231.1) and is now
administered by FRA. The original
regulation contained a compliance date
of April 1, 1974, for the removal of roof
running boards and completion of the
related changes in the associated
ladders and handholds for all box and
other house cars built on or before April
1, 1966, or under construction prior lo
that date and placed in service before
October 1, 1966. That compliance date
has been extended by FRA until
December 31, 1983.

The AAR has filed a petition
requesting that FRA delete this
provision and eliminate the requirement
for modifying cars placed in service
prior to October 1, 1966. AAR estimates
that at the time the rule was initially
adopted there were approximately
700,000 cars that required modification.
That number has steadily and
substantially diminished over the years,
and the AAR estimates that only 30,000
unmodified cars are still in service.
Because of the large number of cars that
are stored in serviceable condition, AAR
slates that it is particularly difficult end
expensive to ensure that the retrofit
program is completed. Additionally, a
large portion of these cars is scheduled
for retirement in the next few years.

AAR's position is that the difficult and
expensive task of medifying the
remaining cars cannot be supported as
necessary for safety. AAR suggests that
the universal existence of railroad
operating rules, which prohibit engine
and train crews from going on the roof
of freight cars, and of a like rule
prohibiting other employees from going
on the roof of a moving freight car,
means thal the safety of personnel will
not be jeopardized by eliminating the
requirement for continued removal of
the roof running boards. AAR estimates
that the cost of locating. moving,
modifying the remaining cars would
exceed $10 million,

FRA accident data indicate that there
is no accident or injury in which FRA
can identify unmodified equipment as a
causal factor in incidents involving on-
duty railroad personnel. In the absence
of such data, FRA has repeatedly
granted extensions of the compliance
deadline.

In acting to delete this requirement
FRA is proposing to clarify the intent of
the regulation expressed in the Note to
§ 231.1. FRA proposes to do this by
recaptioning § 231.1 and rewording
paragraph (a) slightly. Additionally,
FRA proposes both to recaption
§§ 231.37 and 231.28 to indicate clearly
that they apply to newer equipment and
to eliminate the cross references in the
Note to § 231.1 that express that intent,

Regulatory Impact

This NPRM has been evaluated in
accordance with existing regulatory
policies. It is neither a “major” rule as
defined under Executive Order 12291
nor a “significant” rule as defined under
DOT policies and procedures. The
elimination of the regulation would have
a direct impact on railroads and private
car owners that possess such box and
other house cars. According to industry
estimates this proposal would permit
savings in excess of $10 million. The rule
would have a positive economic impact
by allowing these entities to avoid the
retrofit costs, but that impact would not
be significant for any individual car
owner because of the wide diversity of
ownership, Because the economic
impact of the regulation’s elimination, as
proposed, is expected to be minimal,
FRA has determined that further
economic evaluation is nol necessary.

Although the proposed rule may have
a slight impact on some small entities
that own or lease such cars, that impact
will be neither a significant nor an
adverse economic impact. Based on the
facts set forth in this MPRM, itis
certified that the rule, as proposed, will
not have significant impact on a
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substantial number of small entities
under the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Paperwork Reduction Act

There are no information collection
requirements directly or indirectly
contained in this NPRM.

Environmental Impact

On June 16, 1980, FRA published (45
FR 40854) revised procedures for
ensuring full consideration of the
environmental impacts of FRA actions
as required by the National
Environmental Policy Act (42 U.S.C.

4321 et seq.), other environmental
statutes, Executive orders, and DOT
Order 5610.1C.

These FRA procedures require that an
“environmental assessment” be
performed prior to all major FRA
actions. The procedures categorically
exempt certain actions from the
requirements for an environmental
assessment because they are not
“major” actions as that term is defined
under FRA procedural rules (45 FR
10854).

The FRA environmental procedures
also contain a provision that enumerates
seven criteria which, if met, demonstrate
that a non-categorically exempt action is
not & “major™ action for environmental
purposes. These criteria involve diverse
factors, including the availability of
adequate relocation housing; the
possible inconsistency of the action with
Federal, State or local law: the possible
adverse impact on natural, cultural,
recreational, or scenic environments; the
use of properties covered by section 4{f)
of the DOT Act; and the possible
increase in traffic congestion. This
proposed rule meets the seven criteria
that establish an action as 8 non-major
action.

Public Participation

Interested persons are invited to
participate in this proceeding by
submitting written data, views, or
comments. Communications should
identify the regulatory docket number
and notice number and must be
submitted in triplicate to the Docket
Clerk, Office of Chief Counsel, Federal
Rallroad Administration, 400 Seventh
Street, SW.; Washington, D.C. 20590.
Persons desiring that receipt of their
communications be acknowledged
should attach a stamped, pre-addressed
postcard to the first page of their
communication. Communications
received before December 15, 1983 will
be considered before final action is
taken on the proposed rule.

All comments received will be
available for examination by interested

persons at any time during regular
business hours in Room 5101, Nassif
Building, 400 Seventh Street SW.,
Washington, D.C. 20590,

In addition, FRA will hold a public
hearing on this proposal in Washington,
D.C. The public hearing will be held
beginning at 10:00 a.m. on December 12,
1983 in Room 8334 of the Nassif
Building, located at 400 Seventh Street,
SW., Washington, D.C.

List of Subjects in 49 CFR Part 231
Railroad safety.

In consideration of the foregoing, FRA
proposes to amend Part 231, Title 49,
Code of Federal Regulations, as set forth
below:

The Proposed rule

1.In § 231.1 the section heading, the
introductory language (note), and
paragraph (a)(1) are revised to read as
follows:

§231.1 Box and other house cars built or
placed in service before October 1, 1966.

Except for box and other house cars
that comply with either section 231.27 or
section 231.28, each box and other house
car shall be equipped to meet the
following specifications:

(a) Handbrake.—{(1) Number—QOne
efficient handbrake which shall operate
in harmony with the power brake
installed on the car. Each such
handbrake shall (i) provide the same
degree of safely as the design shown on
plate A, or (ii) provide the same degree
of safety as that specified in § 231.27.

2. In § 231.27, the section heading is
revised to read as follows:

§231.27 Box and other house cars
without roof hatches buiit or placed in
service after October 1, 1966,

3. In § 231.28, the section heading is
revised to read as follows:

§ 23.28 "Box and other house cars with
roof hatches bullt or placed in service after
October 1, 1966.

Authority: Secs. 2, 4, and 6, 27 Stat. 531, us
amended, secs. 1 and 3, 32 Stat. 843, as
amended, sec 6(e) and (f). 80 Stat. 939, 45
US.C.2 4,68 and 10, 11-18, and 49 US.C.
103{c)(1).

Issued in \Vushingiot;. D.C., on October 24,
1983,

Thomas A. Till,

Deputy Administralor.

1PR Doc. K3-20247 Filed 10-36-83 843 am|
BILLING CODE 4010-08-M

DEPARTMENT OF THE INTERIOR
Fish and Wildiife Service
50 CFR Part 23

Giant Panda Added to Appendix Ill of
Endangered Species Convention

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) regulates international
shipment of certain wildlife and plant
species, which are listed in appendices
to this treaty. Appendix Il includes
species that any Party nation identifies
as being subject to regulation within its
jurisdiction for the purpose of
preventing or restricting exploitation,
and as needing the cooperation of other
Parties in the control of trade.

The People’s Republic of China has
submitted the giant panda, Ailuropoda
melanoleuca, for inclusion in CITES
Appendix 1l and has proposed its future
transfer to Appendix L The Service
requests comments on whether the
United States should enter a reservation
on the Appendix Il amendment and on
whether the United States should
support or oppose the Appendix |
amendment proposal. Presently, the
Service intends to support both listings.

DATES: The Appendix IIl amendment
enters into effect on December 6, 1983,
for all Parties except those entering a
reservation. Nations that are now
Parties to CITES may only enter
reservations on or before that date. For
this reason, the Service will only be able
to consider all comments received by
November 30, 1983, in determining
whether the United States should enter
a reservation. The Service also will
consider all comments received by
December 30, 1983, in determining
whether the United States should
support the proposed transfer of the
species to Appendix L.

ADDRESS: Please send correspondence
concerning this notice to the Office of
the Scientific Authority, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, Materials received will be
available for public inspection from 7:45
a.m. to 4:15 p.m., Monday through
Friday, in room 547, 1717 H Street, NW,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Dr. Richard L. Jachowski, at address
given above, or telephone (202) 653
5948.
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SUPPLEMENTARY INFORMATION: The
CITES Secretariat circulated a
notification to all Party nations on -
September 7, 1983, to inform them of the
present amendment. In accordance with
the provisions of paragraph 1 of Article
XV1 of CITES, the Government of the
People's Republic of China submitted to
the Secretarial the following species for
inclusion in Appendix IIL

Mammalia
Carnivora

Ursidae, Ailuropoda melanoleuca (giant
panda)

In accordance with the provisions of
CITES Article XVI, paragraph 2,
inclusion of this species in Appendix Il
will take effect 80 days after the date of
the notification, i.e. on December 6, 1983,
for all Parties except those entering a
reservation.

The Government of the People’s
Republic of China asked the Secretariat
to convey to Party nations a reques! that
they immediately prohibit any
commercial or unauthorized trade in live
specimens and products in order to
support their efforts to protect this
species. Any specimen of this species,
whether alive or dead. will be covered
by the provisions of CITES, as will any
readily recognizable part or derivative.

The trade in specimens of species
included in Appendix Ill requires export
permits from the nation that has
included the species in Appendix IIL
The import of specimens of these
species from nations other than the
nation that includes the species in
Appendix 11l requires prior presentation
of a certificate of origin or, in the case of
re-export, a certificate from the nation of
re-export.

As a Party lo CITES, the United States
has an opportunity to reserve on
amendments to the appendices. Article
XVI1 of CITES enables any Party to
exempt itself from implementing CITES
for a particular species if it makes a
reservation with respect to that species.
It must do so during the period of 80
days after the Secretariat notifies the
Parties of an amendment placing the
species in Appendix 1L

The Service requests comments on
whether the United States should enter
4 reservation on this recent amendment.
Al this time, the Service does not
propose to recommend a reservation. It
would consider doing so only if
evidence is presented to show that
implementation of the amendment
would be contrary to the interests or
laws of the United States.

The CITES Secretariat subsequently

circulated a notification to all Party
nations on September 14, 1983,
explaining that the Appendix III listing
was intended as an interim measure
until the species could be listed in
Appendix L The Secretariat transmitted
a supporting statement for the proposed
Appendix 1 listing. Copies of the
document are available upon request
from the Office of the Scientific
Authority (see address above).

The People's Republic of China
requested that its Appendix I proposal
be considered by the postal procedures
in CITES Article XV. Under these
procedures, the United States has an
opportunity to comment on the proposal.
If any Party nation formally objects to
the proposal, then the United States also
will have an opportunity to vote on the
proposal. At this time, the Service
proposes to endorse the proposal and if
a vote is required, to vote in favor of it.
The Service requests information and
comments from the public in order to
determine the most appropriate
response to this proposed Appendix I
amendment.

Note~The Department has determined
that this is not 8 major rule under Executive
Order 12281 and does not have a significant
economic effect on a substantial number of
small entities under the Regulatory Flexibility
Act (5 US.C. 801). This rule would implement
a change in the list of species in the CITES
nppendices that already has been
accomplished, and to which the United States
is bound unless it enters a reservation. Even
if the United States were Lo reserve on the
listing, intemational trade with nonreserving
Parties would require permits or equivalent
documents.

List of Subjects in 50 CFR Part 23

Endangered and threatened wildlife,
Exports, Fish, Imports, Plants
(agriculture), Treaties.

PART 23—[AMENDED]

§23.23 [Amended]

Accordingly, the Service proposes to
amend the list of species contained in
§ 23.23 of Part 23, Title 50 of the Code of
Federal Regulations, by adding the giant
panda to the list of species included in
Appendix IIL
(16 U.S.C. 1531 el seq.: 87 Stal. 884, as
amended)

Dated: October 13, 1983,
G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 63-29248 Filed 10-20-83; £:45 am)
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part611
[Docket Neo. 31024-205]

Foreign Fishing; Permit Fees, Etc.

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Extension of comment period.

SUMMARY: NOAA issues this notice to
extend the comment period on a
proposed rule to establish the 1984
foreign fishing permit fees. This
extension of the public comment period
results from several requests from the
public. The extension will allow the
public additional time to prepare
comments on provisions of the proposed
rule.

DATE: Comments must be received on or
before November 3, 1983,

ADDRESS: Send comments to Fees,
Permits, and Regulations Division, F/
M12, National Marine Fisheries Service,
Washington, D.C. 20235,

FOR FURTHER INFORMATION CONTACT: -
John D. Kelly, 202-634-7432.

SUPPLEMENTARY INFORMATION: NOAA
issued a proposed rule at 48 FR 41788 on
September 19, 1983, to amend the foreign
fishing regulations, By that notice,
NOAA proposed (1) to establish the
1984 foreign fishing permit fee: (2) to
clarify that permits will not be issued
unless any financial assurances required
by the Secretary of Commerce are paid
and that permits may be effective for
limited periods; (3) to waive the
surcharge for the Fishing Vessel and
Gear Damage Compensation Fund
(FVGDC) in 1984. The comment period
on the proposed rule closed on October
19, 1963.

NOAA has received several requests
to extend the comment period. The
requests have centered on a need for
additional time o develop more detailed
comments on the provision concerning
conditions for issuing permits.
Specifically, commenters wishing to
address the proposed amendment of
§ 611.3(c)(3) to clarify that all fees,
surcharges, and other financial
assurances required by the Secretary
must be paid before fishing permits will
be issued and the proposed amendment
of § 611.3(f)(2) to codify the Secretary's
authority to limit foreign fishing
operations as a restriction of the permit
to a period less than the remainder of
the calendar year. Additional comments
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on all provisions of the proposed rule
are invited until November 3, 1983,

Some commenters have asked for an
elaboration of the agency's
interpretation of “financial assurances”
and “limiting the effective periods of
some permits to periods less than the
remainder of the calendar year". The
following provides additional
information on these provisions.

With regard to the first, financial
assurances may include certain
performance bonds or guarantees
related to conservation and
management. Currently, under the
Magnuson Act such assurances may be
requirgd when certain vessels or foreign
nations have not cooperated in serious
enforcement matters, Restatement of
this authority in Part 611 is intended to
advise foreign nations and U.S. joint
venture companies that the Secretary
may exercise this authority in
addressing serious enforcement
concerns.

With regard to limiting the effective
periods of permits, certain permit
applications may be conditionally
approved on the basis of an agreement
by the foreign fishing vessel owner or
company to provide certain benefits to
the U.S, industry or to ensure that a
fishing vessel owner or operator who
has formerly established a poor
enforcement record complies with the
terms and conditions of fishing in the
fishery conservation zone. As an
example, the 1983 foreign fishing permits
for vessels supporting U.S. vessels
fishing Atlantic squid were issued for
effective period of 45 days. Performance
of the foreign vessel was reviewed by
the Regional Director during the 45-day
period as a basis for a decision to
extend the effective period for a
subsequent 45 days. The proposed rule
would set out the Secretary’s authority
in Part 611.

List of Subjects in 50 CFR Part 611

Fish, Fisheries, Foreign relations,
Reporting requirements,

Duted: October 25, 1983,
Carmen |. Blondin,
Deputy Assistont Administrator for Fisheries
Resource Management, National Marine
Fishories Service,
(TR (oc. K3-29088 Filad 10-20-83; §:45 am)
BILLING CODE 3510-22-M

50 CFR Part 611
|Docket No. 31004-187]

Foreign Fishing; Poundage Fee
Schedule

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Corimerce.

ACTION: Proposed rule.

SUMMARY: NOAA proposes thal 1984
poundage fee schedule for foreign
vessels fishing in the fishery
conservation zone. Under this fee
schedule, foreign vessels would pay for
26 percent of the FY 1983 Magnuson
Fishery Conservation and Management
Act costs. Comments are requested on
this fee schedule. This rule is needed to
comply with section 204(b)(10) of the
Magnuson Fishery Conservation and
Management Act.

DATE: Comments must be received on or
before November 28, 1983,

ADDRESS: Send comments to: Fees,
Permits and Regulations Division, F/
M12, National Marine Fisheries Service,
3300 Whitehaven Street NW,,
Washington D.C. 20235,

Copies of the draft regulatory impact
review and initial regulatory flexibility
(RIR/IRFA), a paper on the methods
used to develop the schedule, and a
detailed breakdown of NMFS costs are
available at this address,

FOR FURTHER INFORMATION CONTACT:
John D. Kelly, 202-634-7432.

SUPPLEMENTARY INFORMATION: NOAA
proposes a schedule of fees for fishing

during 1984 by foreign vessels in the U.S,

fishery conservation zone (FCZ). The
new schedule would result in collections
of about $45.1 million. This amount is
determined as described below. As in
previous years, no fee would be
collected by the Federal government for
U.S.-caught fish received at sea by
foreign flag processing vessels (joint
ventures),

Background @
Section 204(b)(10) of the Magnuson
Fishery Conservation and Management

Act (Magnuson Act) (16 U.S.C. 1801 et
seq.) states, in part, “The fees * * *
shall be at least in an amount sufficient
to return to the United States an amount
which bears to the total cost of carrying
out the provisions of this Act * * *
during [FY 1983] the same ratio as the
aggregate quantity of fish harvested by
foreign fishing vessels within the fishery
conservation zone during [1982] bears to
the aggregate quantity of fish harvested
by both foreign and domestic fishing
vessels within such zone and the
territorial waters of the United States
during [1981]".

Fees have been collected for foreign
fishing since 1977 under annual
schedules contained at § 611.22. Fee
collections totaled $7.1 million in 1977,
$8.8 million in 1978, $10.8 million in 1979,
$16.7 million in 1980, $24.1 million in
1981, and $33.4 million in 1982.
Collections have not been completed for

1983, but about $43 million is
anticipated. Prior lo 1981, poundage fees
had been assessed at a rate of 3.5
percent of the ex-vessel value of a
species. Significant increases in fees
since 1981 result from an amendment of
the Magnuson Act under Pub. L. 96-561.

Pub. L. 96-561, in part, requires recovery '

of at least a foreign share of the cost
which bears to the total costs of
carrying out provisions of the Act the
same ratio as the foreign catch bears to
the total catch. In proposing the fee
schedule for 1983, NOAA established
but did not exercise its authority to
collect fees in excess of costs (47 FR
513386).

FY 1983 Costs of Carrying Oul the
Purposes of the Magnuson Act

The Federal government’s costs of
carrying out the provisions of the
Magnuson Act in FY 1983 were
calculated by using the same estimating
techniques that were used to estimate
cosls required for the development of
the fee schedules for 1982 [see 46 FR
55729, November 12, 1981) and for 1983
(see 47 FR 51338, November 12, 1982,
and 48 FR 27075, June 13, 1983). All
National Marine Fisheries Services
(NMFS) units submitted documentation
of the planned use of their funding
allocations. The documents are
“operations plans”, which include a
narrative description of activities and
the amount budgeted for labor, travel,
contracts, etc. The operations plans
were analysed to identify the costs of
performing functions directed toward
provisions of the Magnuson Act, without
regard to legislative authorization for
certain activities predating the
Magnuson Act. NOAA's policy is to
calculate the full direct and indirect
costs, not incremental costs, for
performing services for others (NOAA
Budget Handbook, Chapter 2, Section 3).
Documentation of NMFS' determination
of Magnuson Act costs is available at
the above address. The documentation
specifies, by unit, the amount of each
operations plan considered to contribute
to the total cost of carrying out the
provisions of the Magnuson Act. Using
this process, the total FY 1983 NMFS
cost was $63.8 million. Comparative
data for establishing the 1984 fee targst
are included in Table 1, which lists FY
1982 costs and the FY 1883 costs for all
Federal agencies carrying out provisions
of the Magnuson Act. :

The Department of State (DOS)
estimated its FY 1983 costs at $280,000
the same level as in FY 1982. Although
NOAA costs for the U.S.-Canadian
boundary negotiations are included
within the costs, DOS negotiations costs

l
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are not included as part of the $280,000.
NOAA costs in the Northeast Fisheries
Center and the Northeast Regional office
include $608,500 for these negotiations
of which 890,000 is offset by the DOS.
Coast Guard costs in FY 1983 for
enforcing the Magnuson Act are $97.3
million, an increase of $19.2 million over
its FY 1982 estimated costs. Review of
the actual FY 1982 costs shows that the
Coast Guard expended $89.6 million in

fact for Magnuson Act enforcement.
Thus, the nel increase of the Coast
Guard FY 1983 effort is only $7.7 million
over its actual FY 1982 Magnuson Act
costs, This increase is attributed to the
net growth in fishery law enforcement
during FY 1983 and inflation. Cutter and
aircraft utilization for fisheries
enforcement has increased by
approximately 12 percent to date in FY
1983 when compared to FY 1982.

Table |, FY 1983 Estimated Agency Coxts for Purposes of the Magnuson Acf
(in thousands of dollars).
FY 1882 EY 1982
FAC AGENCY ne AGENCY
costs costs costs costs Oifferences
NFS

WO $13,157.0 $14,428.4 ¢ $1,2690.4
F/NEC 11,578.0 11,378.8 - 187.2
F/SEC 8,999.5 $,726.7 * 727.2
F/swC 5,485.2 5,318.2 - 187.0
F/NwC 10,678.0 10,865.0 - 186.0
F/NER 2,749.5 3,655.3 * a05.7
F/SER 2,825.9 2,582.0 - 43.9
F/SWR 1,723.3 2.013.4 . 240.1
F/NWR 2,065.8 2,455.7 + 380.9
F/AKR 1,019.6 1,404.1 - 515.5
Sub-Totals $61,027.9 $63,825.6 v $2797.1

OTHER NOAA
SHIP COSTS 2,952.0 $,502.8 + 6,520.8
AIMIN. 506.) 532.9 +26.6
SEA GRANT 483.0 453.0 0.0
Proc. & Personnel 4%0.0 4906.0 0.0
NESIS 245.0 254.8 * 9.8
Sub-Totals $4,716.3 $11,273.5 $6,557.12
boc: $147.8 2 $153.9 +86.1
Coast Guard 78,100.0 97,27%.7 +19,172.7
DOS 280.0 280.0 6.0
Grand Totals $144,272 $172,805.7 +$28,533,7

The total cost of carrying out the
purposes of the Magnuson Act in FY
1883 is $172.808 million. This total is
proposed to be adopted for calculating
the foreign fishing fee target in 1984.
Ratio of the 1982 Foreign Catch 1o Total
Catch

Principles applied since enactment of
Pub. L. 98-561 for estimating the ratio of
the foreign catch to the total catch in the
fishery conservation zone (FCZ) and
territorial waters are again used for the
1982 ratio. The U.S. catch in
international waters and freshwater and
the U.S, catch of tunas is subtracted
from the total U.S, reported commercial
catch to obtain the U.S. commercial

catch in the FCZ and territorial waters
(which include internal waters). The
resulting commercial catch is corrected
to international standards by adding the
weight of mollusk shells. The total U.S.
catch in the FCZ and the territorial
waters is obtained by adding the
preliminary recreational catch to the
corrected commercial catch.

The foreign catch in the FCZ is taken
from “Fisheries of the United States” but
adjusted by removing the Canadian
catch in the FCZ. This procedure was
used in the 1982 and 1983 foreign fee
schedules and sustained as appropriate.
Table 2 lists the 1882 data used for this
ratio.
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Table 2. Estimate of Ratio of Foreign Cateh to Total Cateh, 1852

Metrie Tons
Total U.S. reported eatch 1/ 3;231,119
Exclusions:
Internatione! Waters (exc. Tunms) “12,532
Tunus 169,328
Freshwater (inc. G. Lakes alewlves) 61,471
Total ~273,330
U.S. commerelal esteh in
Territorial Waters and Fishery
Conservation Zone (FCZ) 2,957,789
Correction for mollusks 2/ 732,299
Recreational eateh 2/ 227,828
Totsl U.S. cateh, Territorial
Waters and FCZ 3,917,916
Ferelgn cateh, FCZ, less Canadian eateh 1/ 1,384,798
Total cateh, Territorlsl Waters
avd FCZ (Pub, L. 94-265 as amended) 5,302,712

Using the formula specifled in Section 204(b)(10) of the
Magnuson Aot, forelign cateh is divided by the total of foreign
and U.S. domestie cateh in the FCZ and territorial waters using
the data shown in the table above as follows:

Forelgn ecateh ¢+ Total Cateh = Ratlo of Poreign to Total cateh

1,384,796 met ¢ 5,302, 712 =

.26114

This means that 28.1 percent of the total enteh I3 caught by loreipgn vesselg

1/

" This tigure and all following figures for U,S. commercial cateh from pages
8«11, "Pisheries of the United States, 1982."

Calculated in pounds and

converted Lo metrle tons --figures may not add to total.

2/ Addition of mollusk shells. U.S.

statistics for internal use include only

edible portions of mollusks, but international standsrd is whole animal.

3/ pased on ﬂrclimlnnry 1960 data.

4/

The 1984 Foreign Fishing Fee Collection
Target

Section 204({b)(10) of the Magnuson
Act requires that foreign fishing vessel
owners or operators pay at least an
amount calculated from the ratio of the
foreign catch to the total catch.
Therefore, 26.1 percent of the total costs
($172.8 million calculated in Table 1)
should be paid by foreign vessels. That
portion of the total costs is $45.1 million
end is referred to as the 1984 fee target.

Fee target (1984) =($172.805
million) X [0.261) = $45.102 million.

The foreign fee collection target
proposed for 1984 of $45.1 million is a 4.6
vercent increase over the fee target for
1903, This increase is smaller than the
increases in prior years, because foreign
fishing decreased in 1982.

Proposed Species Fees
Current exvessel values for fish

From page 14, "Fisheries of the United States, 1982.%

harvested by foreign vessels were last
used as a basis for the foreign fee
schedule in 1981. Fees in 1981 were
assessed at 3.5, 7, or 10 percent of the
1980 exvessel value. A 3.5 percent rate
was used if a higher rate would prevent
the optimum yield from being achieved
or if a higher rate would violate certain
provisions of Governing International
Fishery Agreements. A 10 percent rate
was used if lower rates would conflict
with sound conservation and
management, including economic
considerations. :

Fees in the subsequent years 1982 and
1983, were increased by uniformly
adjusting the individual species fees in
1981 upward to achieve the respective
fee targets for those years. Prior to
adopting the fees proposed in this
schedule, NOAA reviewed current
exvessel values and the rates at which
fees should be assessed. A copy of the
review is available at the above

address, New exvessel values were
adopted as a result and the rates for
butterfish, ///ex squid, and Alaska
pollock were increased from 7 percent to
10 percent.

The use of variable rates in 1981
effectively assigned a management
value to each species. If NOAA believed
a species was more valuable for
management reasons, it assessed a fee
a1 10 percent of the exvessel value
which was 1.43 times greater than the
fee calculated at the standard rate of
seven percent. An alternative method
would have been to increase the value
by a factor of 1.43 and assess the fee at
the seven percent rate. That alternative
method is used in this proposed
schedule in order to derive a uniform
rate of fees to be applied to each species
which is consistent with decisions made
in 1881. The ratio of the actual fee rate
to seven percent is called the ;
management factor and the value of a
species derived by multiplying its
exvessel value by its corresponding
management factor is its management
value. Thus, if a species is of greater
management value, i.e., it is assigned a
10 percent rate, its management value is
derived by multiplying the management
factor (10+7, or 1.43) times its proposed
exvessel value. If the species is of lesser
management value, the management
value is derived by multiplying the
management factor (3,557, or 0.5) times
its proposed exvessel value. The
proposed exvessel values, management
factors, and management values for
each species are listed in columns (1)
through (3) of Table 3.

NOAA assumes that levels of foreign
catch in 1984 will be about the levels of
prior years but that there will be no
directed foreign fisheries for Pacific
whiting, ///ex squid, butterfish or in the
Pacific billfish and sharks fisheries. The
total management value for the
anticipated 1984 foreign catch in
Northwest Atlantic fisheries, Alaska
fisheries, and Pacific Seamount fishery
is $284,825,200. The total management
value will be used in calculating the
poundage fees.

The total fees will be collected in the
form of poundage fees and permit fees.
Permit fees.are used to cover the
administrative cost of issuing permits
and therefore should be deducted from
the total foreign fee collection target
which was calculated to cover total
cost. Administrative permit costs are
estimated to be $94,100 in 1984 and are
deducted from the total foreign fee
collection target of $45.1 million, thus
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leaving $45.0 million to be covered by
poundage fees.

To allocate the $45.0 million target
poundage fee to the various species that
will be caught by foreign vessels, the $45
million target fee is calculated as a
percent of total management value—
$284.8 million.

$45/$284.8=15.8 percent

This percent is then applied to the
management value for each species to
get the proposed fee for 1984, For
example, 15.8 percent of the
management value of $1,000/metric ton
gives a fee of $158/metric ton of

of the red hake management value of
$184/mt gives a fee of $29/mt, These
fees are shown in column 4 of Table 3
along with the 1963 fees in column 5
which are shown for comparison
purposes. A paper is also available at
the above address which discusses in
greater detail the methods used to

butterfish caught. Similarly, 15.8 percent  Jeyelop the proposed fees.
! . “1ES § INDAG B
[Values and fees shown ?:Bhgl?arssggglggt>¥2 Tg%§03%§cgigolherwlse noted; factor
is non-dimensional)
Proposed Proposed Proposed
’ 1984 1984 Management Proposed Final
exvessel Management Value 1884 1983
Species Value Factor 1984 Fee Fee
Col (1) Col (2) Col (3) Col (4) Col (5
5 Butterfish 699 1.43 1,000 158 150
2. Hake, red 369 0.5 184 29 15
3. Hake, silver 393 e.5 197 31 18
4. Herring, river 179 1.0 179 28 22
8. Mackerel, Atlantie 321 1.0 321 51 51
6. Other finfish (Atlantic 937 1.0 937 148 101
;- Sharks (Atlantie) 423 1.0 423 67 64
8. Squid, Illex 268 1.43 383 61 29
9. Squid, Loligo 860 1.0 860 136 110
10. Shrimp, royal red - 1.43 - reserved 463
11, Atka mackerel 267 1,0 267 42 17
12, Cod, Pacific. 294 1.43 420 66 58
13. Flatfish (Alaska) 381 1.0 381 60 22
14. Flounders (Pacific) 381 1.0 381 60 116
15, Jack mackerel 168 0.5 99 16 15
16. Pacific ocean perch 399 1.43 570 90 93
17. Other groundfish (Alaska) 358 1.0 358 57 18
i8. Other fish (Pacific) 220 1.43 315 50 46
19, Pollock, Alaska 125 1.43 178 28 29
20. Sablefish (Alaska) 664 1.43 950 150 140
21 Sablefish (Pacifie) 705 1.43 1,008 159 150
22. Rockfish 434 1.0 434 69 55
23. Snails - . = 50 L 40
24, Squid (Pacific) 145 1.0 145 23 22
25. Whiting, Pacific 176 0.5 88 14 10
26. Western Pacific corals
(per kilogram) 50 1.0 50 79 70
274 Seamount groundfish 397 1.0 397 63 29
28. Dolphinfish (mahi mahi) 1,500 1.0 1,500 237 110
29. Wahoo 225 1.0 225 36 17
30. Sharks (Pacific) 123 1.0 123 19 18
31, Swordfish Pacific 2,337 1.0 2,337 369 342
32, Striped marlin (Pacifie) 3,752 1.0 3,752 593 549
33. Other Paciiic billfish 1,503 1.0 1,503 337" 220
1/ 1983 fee proposed for 1984,
Other Matters Some comments were received. which should be directed to the above

NOAA requested additional
commerts on alternative procedures for
collecting foreign fishing fees in the
preamble to the proposed rule published
in November 12, 1982 (47 FR 51336).

However, NOAA understands that this
question of alternative procedures is
still under discussion by many
interested members of the public.
Therefore, NOAA continues to provide
the opportunity for such comments

address.
Classification

NOAA has prepared a regulatory
impact review (RIR) that discusses the
economic consequences and impacts of
the proposed fee schedule and its
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alternatives. Copies of the RIR are
available at the above address, Based
on the RIR, the Administrator, NOAA,
has determined that the proposed
schedule does not constitute a major
rule under E.O. 12201, The regulatory
impact review demonstrates that the
proposed fee schedule complies with the
requirements of section 2 of EO. 12201,

The General Counse! for the
Department of Commerce has certified
that the proposed fee schedule will not
have a significant economic impact upon
a substantial number of small entities
for purposes of the Regulatory
Flexibility Act, 5 U.S.C. 601 e seq. This
certification has been forwarded to the
Chief Counsel for Advocacy of the Small
Business Administration. Because the
proposed fee schedule will not have a
significant economic impact upon a
substantial number of small entities, a
regulatory flexibility analysis is not.
required.

NOAA Directive 02-10 published at 45
FR 49312 (July 24, 1980) adopts internal
procedures to implement the National
Environmental Policy Act (NEPA), as
amended (42 U.S.C. 4321 ef seq.). Under
those procedures, programmatic
functions with no potential for
significant environmental impacts are
generally excluded from NEPA
reguirements.

The proposed fee schedule has no
direct impact on the fishery resources in
the FCZ. At the most, a fee schedule
might affect the harvesting strategy of
foreign fishing vessels and result in a

different species mix being removed
from the environment; however, the
proposed schedule meets the criterion
that fees should minimize disruption of
traditional fishing patterns on target
species. The proposed schedule is not a
significant change from the 1983 fee
schedule. Since this fee schedule will
not prevent the harvesting of the total
allowable level of foreign fishing
(TALFF), and the environmental impact
of harvesting the TALFF is described for
each fishery management plan, no
further environmental assessment is
necessary.

This proposed rule has no information
collection provisions for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 el seq.

List of Subjects in 50 CFR Part 611

Fish, Fisheries, Foreign relations,
Reporting requirements,

Dated: October 25, 1983,
Carmen |. Blondin,
Deputy Assistant Administrator for Fishetios

Resource Management, National Marine
Fisheries Service.

PART 611—[AMENDED]

For the reasons above, 50 CFR Part
611 is proposed to be amended as
follows:

1. The authority citation for § 611.22
is:

Authority: 18 1.8,C. 1801 af seq.; 22 US.C.
1980,

2. Table 1 of §611.22 is revised to read
as follows:

§611.22 Fee schedule for foreign fishing.

TABLE 1.—SPECIES AND POUNDAGE FEE
(Dotlars per metric 1on, wiless otherwise nolod)

Pound-
Species age foes
 FE T R S 158
2. Fh vl A= 29
4. Horring, rivor..
5. Mackerel, Atlantic e —— 5
8. Other Rolish (ASBMIC) oo 148
7. Sharks (Atlantic) - 67
8 Squd, ex ... 61
BN LMD Lo L S 2 130
10, SO, oYM 100ttt s )
11, Aty mackarel . a2
12. Cod, o e i a5
13 Flathish (Alaska)... o &0
14. Flounders (Paciic) g L]
15. Jack mackerel ... 16
16, Pacific ocean perch L
17. Othar groundiish (Alaska) 57
18. Other fish (Pacitc) ... 50
19, Pollock, Alaska ... 28
20. Sablafish (Alaska) 150
21, Sablefish (Pact)... Lo 159
22. Rockfish — €9
23 Srails ... % - 40
24, Squdt (Pacific).. 2
25 Whiting (Pacific}.,.— ... ... & 1"
28, Westom Pacifc comls.. ..., *7
27 8 [ O — 83
28. Dolphanfish (maki mah),. ——————e— 2
29. Wahoa... 3%
30, Sharks (Pacitic) = 19
31, SwOrdlish (POONCY, . sttt 89
Stripod markn (Pacic)......—ooe 583
PR - 327

{FR Doc. &5-20347 Filed 10-20-83; 545 am)
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public, Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Programmatic Memorandum of
Agreement Regarding Management of
Depression-era Structures on the
National Forests of the Pacific
Northwest Region of the U.S. Forest
Service in Washington and Oregon

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice.

SUMMARY: The Advisory Council on
Historic Preservation proposes to
execute a Programmatic Memorandum
of Agreement pursuant to Section 800.8
of the Council's regulations, “Protection
of Historic and Cultural Properties” (36
CFR Part 800), with the U.S. Forest
Service, U.S. Department of Agriculture,
and the Washington and Oregon State
Historic Preservation Officers, providing
for the management of depression-era
structures on the National Forests in
Washington and Oregon. The proposed
Programmatic Memorandum of
agreement will establish mechanisms for
evaluating and assuring appropriate
treatment of approximately 600 historic
structures.

Comments due: November 28, 1983,
ADDRESS: Execulive Director, Advisory
Council on Historic Preservation,
Western Division of Project Review, 730
Simms Street, Room 450, Golden,
Colorado 80401,

Dated: October 24, 1983,
Robert R. Garvey, Jr., ,
Executive Director.

PR Doc. 83-29243 Filed 10-26-83; 845 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Bylaws of Corporation

The bylaws of the Commodity Credit
Corporation, amended September 28,
1983, are as follows:

Offices

1. The principal office of the
Corporation shall be in the City of
Washington, District of Columbia, and
the Corporation shall also have offices
at such other places as it may deem
necessary or desirable in the conduct of
its business.

Seal

2. There is impressed below the
official seal which is hereby adopted for
the Corporation. Said seal may be used
by causing it or a facsimile thereof to be
impressed or affixed or reproduced.

Meetings of the Board

3. Regular meetings of the Board shall
be held, whenever necessary, on
Wednesday at 9:30 a.m. in the Board
meeting room in the U.S. Department of
Agriculture in the City of Washington,
D.C. Notice of such meetings shall be
provided in the same manner as is
specified for special meetings in
Paragraph 4, No regular meetings of the
Board shall be held except in
accordance with provisions of the
Government in the Sunshine Act (5
U.S.C. 552b).

4. Special meetings of the Board may
be called at any time by the Chairman,
the Vice Chairman, or by the President,
or the Executive Vice President and
shall be called by the Chairman, the
Vice Chairman. the President, or the
Executive Vice President at the written
request of any five Directors. Notice of
special meetings shall be given either
personally or by mail (including
intradepartmental mail channe!s of the
Department of Agriculture or
interdepartmental mail channels of the

Federal Government) or by mailgram,
and notice by telephone shall be
personal notice. Any Director may
waive in writing such notice as to
himself, whether before or after the time
of the meeting, and the presence of a
Director at any meeting shall constitute
a waiver of notice of such meeting. No
notice of an adjourned meeting need be
given. Any and all business may be
transacted at any special meeting unless
otherwise indicated in the notice
thereof. No special meetings of the
Board shall be held except in
accordance with provisions of the
Government in the Sunshine Act (5
U.S.C. 552b).

5. The Secretary of Agriculture shail
serve as Chairman of the Board. The
Deputy Secretary of Agriculture shall
serve as Vice Chairman of the Board
and, in the absence or unavailability of
the Chairman, shall preside at meetings
of the Board. In the absence or
unavailability of the Chairman and the
Vice Chairman, the President of the
Corporation shall preside at meetings of
the Board. In the absence or
unavailability of the Chairman, the Vice
Chairman, and the President, the
Directors present at the meeting shall
designate a Presiding Officer.

6. At any meeting of the Board a
quorum shall consist of five Directors,
The act of a majority of the Directors
present at any meeting at which there is
a quorum shall be the act of the Board.

7. The General Counsel of the
Department of culture, whose office
shall perform all legal work of the
Corporation, and the Associate General
Counsel in the Office of the General
Counsel who is in immediate charge of
legal work for the Corporation shall, as
General Counsel and Associate General
Counse! of the Corporation,
respectively, attend meetings of the
Board.

8. The Executive Vice President, the
Vice President who is the Associale
Administrator of the Agricultural
Stabilization and Conservation Service,
and the Secretary shall attend meetings
of the Board. Each of the other Vice
Presidents and Deputy Vice Presidents,
and the Controller shall attend meetings
of the Board during such time as the
meetings are devoted to consideration of
matters as to which they have
responsibility.
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9. Other persons may attend meetings
of the Board upon specific authorization
by the Chairman, Vice Chairman, or
President.

Compensation of Board Directors

10. The compensation of each Director
shall be prescribed by the Secretary of
Agriculture. Any Director who holds
another office or position under the
Federal Government, the compensation
for which exceeds that prescribed by the
Secretary of Agriculture for such
Director, may elect to receive
compensation at the rate provided for
such other office or position in lieu of
compensation as a Director.

Officers

11. The officers of the Corporation
shall be a President, Vice Presidents,
and Deputy Vice Presidents as
hereinafter provided for, & Secretary, a
Controller, a Treasurer, a Chief
Accountant, and such additional officers
as the Secretary of Agriculture may
appoint.

12, The Under Secretary of Agriculture
for International Affairs and Commodity
Programs shall be ex officio President of
the Corporation.

13, The following officials of the
Agricultural Stabilization and
Conservation Service (referred to as
ASCS), Foreign Agricultural Service
(referred to as FAS), Food and Nutrition
Service (referred to as FNS), and the
Agricultural Marketing Service (referred
to as AMS) shall be ex officio officers of
the Corporation:

Administrator, ASCS; Executive Vice
President.

Administrator, FAS; Vice President.

Administrator, FNS; Vice President.

Administrator, AMS; Vice President.

General Sales Manager and Associate
Administrator, FAS; Vice President.

Assoclate Administrator, ASCS: Vice
President.

Deputy Administrator, State and County
Operations, ASCS: Deputy Vice President.

Deputy Administrator, Commodity
Operations, ASCS; Deputy Vice President.

Deputy Administrator, Management, ASCS;
Deputy Vice President.

Deputy Administrator, Program Planning and
Development, ASCS; Deputy Vice
President.

Execulive Assistant to the Administrator,
ASCS; Secretary,

Supervisory Staff Assistant (Audits and
Dockets), Office of the Administrator,
ASCS; Deputy Secretary,

Director, Fiscal Division, ASCS; Controller.

Deputy Director, Fiscal Division, ASCS:
Treasurer.

Chief, Financial Systems and Procedures
Branch, Fiscal Division, ASCS; Chief
Accountant,

The person occupying, in an acting
capacity, the office of any person

designated ex oificio by this paragraph
13 as an officer of the Corporation shall,
during his occupancy of such office, act
as such officer.

14. Officers who do not hold office ex
officio shall be appointed by the
Secretary of Agriculture and shall hold
office until their respective
appointments shall have been
terminated.

The President

15. (a) The President shall have
general supervision and direction of the
Corporation, its officers and employees.

(b) The President shall establish and
direct an Office of the Secretariat. Such
office shall be responsible for obtaining
or developing, or as the President
determines, information on major
program or policy proposals submitted
to the Board.

The Vice Presidents

16. (a) The Executive Vice President
shall be the chief executive officer of the
Corporation and shall be responsible for
submission of all Corporation policies
and programs to the Board. Except as
provided in paragraphs (b), (c), (d), and
(e) below, the Executive Vice President
shall have general supervision and
direction of the preparation of policies
and programs for submission to the
Board, of the administration of the
policies and programs approved by the
Board, and of the day-to-day conduct of
the business of the Corporation and of
its officers and employees.

(b) The Vice President who is the
Administrator, Foreign Agricultural
Service, shall be responsible for
preparation for submission by the
Executive Vice President to the Board of
those policies and programs of the
Corporation which are for performance
through the facilities and personnel of
the Fareign Agriculture Service. He shall
also have responsibility for the
administration of those operations of the
Corporation, under policies and
programs approved by the Board, which
are carried oul through facilities and
personnel of the Foreign Agricultural
Service. He shall also perform such
speciul duties and exercise such powers
and may be prescribed, from time to
time, by the Secretary of Agriculture, the
Board, or the President of the
Corporation.

{c) The Vice President who is
Administrator, Agricultural Marketing
Service, shall be responsible for the
administration of those operations of the
Corporation, under policies and
programs approved by the Board, which
are carried out through facilities and
personnel of the Agricultural Marketing
Service, He shall also perform such

special duties and exercise such powers
as may be prescribed, from time to time,
by the Secretary of Agriculture, the
Board, or President of the Corporation.

(d) The Vice President who is the
General Sales Manager and Associate
Administrator, Foreign Agricultural
Service, shall be responsible for
preparation for submission by the
Executive Vice President to the Board of
policies and programs of the
Corporation which are for performance
through the facilities and personnel of
the foreign Agricultural Service. He shall
also have responsibility for the
administration of those operations of the
Corporation, under the policies and
programs approved by the Board, which
are carried out through facilities and
personnel of the Foreign Agricultural
Service. He shall also perform such
special duties and exercise such powers
as may be prescribed, from time to time,
by the Secretary of Agriculture, the
Board, or the President of the
Corparation.

(e) The Vice President who is the
Administrator, Food and Nutrition
Service, shall be responsible for the
administration of those operations of the
Corporation, under policies and
programs approved by the Board, which
are carried out through facilities and
personnel of the Food and Nutrition
Service. He shall also perform such
special duties and exercise such powers
as may be prescribed, from time to time,
by the Secretary of Agriculture, the
Board, or the President of the
Corporation.

17. The Vice President who is the
Associate Administrator, Agricultural
Stabilization and Conservation Service,
and the Deputy Vice Presidents shall
assist the Executive Vice President in
the performance of his duties and the
exercise of his powers to such extent as
the President or the Executive Vice
President shall prescribe, and shall
perform such special duties and exercise
such powers as may be prescribed, from
time to time, by the Secretary of
Agriculture, the Board, the President of
the Corporation, or the Executive Vice
President of the Corporation.

The Secretary

18. The Secrelary shail attend and
keep the minutes of all meetings of the
Board; shall attend to the giving and
serving of all required notices of
meetings of the Board; shall sign all
papers and instruments to which his
signature shall be necessary or
appropriate; shall attest the suthenticity
of and affix the seal of the Corporation
upon any instrument requiring such
action and shall perform such other
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duties and exercise such other powers
as are commonly incidental to the Office
of Secretary as well as such other duties
as may be prescribed, from time to time,
by the President or the Executive Vice
President.

The Controller

19. The Controller shall have charge of
all fiscal and accounting affairs of the
Corporation, including all borrowings
and related financial arrangements,
claims activities, and formulation of
prices in accordance with established
policies: and shall perform such other
duties as may be prescribed, from time
lo time, by the President or the
Executive President.

The Treasurer

20, The Treasurer, under the general
supervision and direction of the
Controller, shall have charge of the
custody, safekeeping and disbursement
of all funds of the Corporation; shall
designate qualified persons to authorize
disbursement of corporate funds; shall
direct the disbursement of funds by
disbursing officers of the Corporation or
by the Treasurer of the United States,
Federal Reserve Banks and other fiscal
agents of the corporation; and shall
issue instructions incidental thereto;
shall be responsible for documents
relating to the general financing
operations of lga Corporation, including
borrowings from the United States
Treasury, commercial banks and others;
shall arrange for the payment of interest
on and the repayment of such
borrowings; shall arrange for the
payment of interest on the capital stock
of the Corporation; shall coordinate and
give general supervision to the claims
activities of the Corporation and shall
.have authority to collect all monies due
the Corporation, to receipt therefor and
to deposit same for the account of the
Corporation; and shall perform such
other duties relating to the fiscal and
accounting affairs of the Corporation as
may be prescribed, from time to time, by
the Controller.

The Chief Accountant

21. The Chief Accountant, under the
general supervision and direction of the
Controller, shall have charge of the
general books and accounts of the
Corporation and the preparation of
financial statements and reports. He
shall be responsible for the initiation,
preparation and issuance of policies and
practices related to accounting matters
and procedures, including official

inventories, records, accounting and
related office procedures where
standardized, and adequate subsidiary
records of revenues, expenses, assets
and liabilities; and shall perform such
other duties relating to the fiscal and
accounting affairs of the Corporation as
may be prescribed, from time to time, by
the Controller.

Other Officials

22, Except as otherwise authorized by
the Secretary of Agriculture or the
Board, the operations of the Corporation
shall be carried out through the facilities
and personnel of the Agricultural
Stabilization and Conservation Service,
the Foreign Agricultural Service, the
Food and Nutrition Service, and the
Agricultural Marketing Service in
accordance with any assignment of
functions and responsibilities made by
the Secretary of Agriculture and, within
his respective agency or office, by the
Administrators of the Agricultural
Stabilization and Conservatjon Service,
Foreign Agricultural Service, Food and
Nutrition Service, Agricultural
Marketing Service, or the General Sales
Manager of the Foreign Agricultural
Service.

23. The Directors of the divisions and
commodity offices of the Agricultural
Stabilization and Conservation Service
shall be contracting officers and
executives of the Corporation in general
charge of the activities of the
Corporation carried out through their
respective divisions or offices. The
responsibilities of such Directors in
carrying out activities of the
Corporation, which shall include the
authority to settle and adjust claims by
and against the Corporation arising out
of activities under their jurisdiction,
shall be discharged in conformity with
these bylaws and applicable programs,
policies, and procedures.

Contracts of the Corporation

24. Contracts of the Corporation
relating to any of its activities may be
executed in its name by the Secretary of
Agriculture or the President. The Vice
Presidents, the Deputy Vice Presidents,
the Controller, the Treasurer, and the
Directors of the divisions and
commodity offices of the Agricultural
Stabilization and Conservation Service
may execule contracts relating to the
activities of the Corporation for which
they are respectively responsible.

25. The Executive Vice President who
is the Administrator of the Agricultural
Stabilization and Conservation Service

and, subject to the written approval by
such Executive Vice President of each
appointment, the Vice Presidents, the
Deputy Vice Presidents, the Controller,
and the Directors of the divisions and
commodity offices of the Agricultural
Stabilization and Conservation Service
may appoint, by written instrument or
instruments, such Contracting Officers
as they deem necessary, who may, to
the extent authorized by such
instrument or instruments, execute
contracts in the name of the
Corporation. A copy of each such
instrument shall be filed with the
Secretary.

26. Appointments of Contracting
Officers may be revoked by written
instrument or instruments by the
Executive Vice President or by the
official who made the appointment. A
copy of each such instrument shall be
filed with the Secretary.

27.In executing a contract in the name
of the Corporation, an official shall
indicate his title.

Annual Report

28. The Executive Vice President shall
be responsible for the preparation of an
annual report of the activities of the
Corporation, which shall be filed with
the Secretary of Agriculture and with
the Board.

Amendments

29. These bylaws may be altered or
amended or repealed by the Secretary of
Agriculture, or subject to his approval
by action of the Board at any regular
meeting of the Board or at any special
meeting of the Board, if notice of the
proposed alteration, amendment, or
repeal be contained in the notice of such
special meeting.

Approval of Board Action

30. The actions of the Board shall be
subject to the approval of the Secretary
of Agriculture.

I, Ray F. Voelkel, Secretary,
Commodity Credit Corporation, do
hereby certify that the above is a full,
true, and correct copy of the bylaws of
Commodity Credit Corporation, as
amended September 26, 1983.

In witness whereol I have officially
subscribed my name and have caused
the corporate seal of the said
Corporation to be affixed this 20th day
of October; 1983. -
Ray F. Voelkel,

Secretary, Commaodity Credit Corporation.
{FR Doc. 83-20197 Flled 10-20-83: £45 am)
BILLING CODE 3410-05-M
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Forest Service
Bridger-Teton National Forest Grazing
Advisory Board; Meeting

The Bridger-Teton National Forest
Grazing Advisory Board will meet at
1:00 p.m. December 6, 1983, in the
Conference Room of the Sublette County
Library, Pinedale, Wyoming. The
purpose of this meeting is to discuss
utilization of range betterment funds
and the development of allotment
management plans.

The meeting will be open to the
public. Persons who wish to attend
should notify Forest Supervisor Reid
Jackson, Box 1888, Jackson, Wyoming
83001, telephone (307) 733-2752. Written
statements may be filed with the board
before or after the meeting.

The board has established the
following rules for public participation:

1. If a group wishes to be heard at the
meeting, they are required to select a
chairman to voice their ideas.

2, Persons or groups may send written
statements to the Forest Supervisor for
presentation at the meeting.

3. The Chairman of the Forest Grazing
Advisory Board will set aside a time
period on the agenda for public
comment.

Oclober 18, 1983,

Reid Jackson,

Forest Supervisor,

[FH Doc. &3-29000 Filed 10-26-8Y; £:45 am)
BILLING CODE 3410-11-M

Food Safety and Inspection Service
[Docket No. £83-032N)

SLD Policy Memoranda; Semi-Annual
Listing

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice.

sumMARY: This document lists
memoranda issued by the Standards
and Labeling Division (SLD), Meat and
Poultry Inspection Technical Services,
Food Safety and Inspection Service
(FSIS), and available to the public which
contain significant new applications or
interpretations of the Federal Meat
Inspection Act, the Poultry Products
Inspection Act, the regulations
promulgated thereunder, or
departmental policy in the labeling area.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Hibbert, Director,
Standards and Labeling Division, Meal
and Poultry Inspection Technical
Services, Food Safety and Inspection
Service, U.S, Department of Agriculture,
Washington. D.C. 20250, (202) 447-6042.

SUPPLEMENTARY INFORMATION: FSIS
conducts a prior approval program for
labels or other labeling (specified in 9
CFR 317.4, 317.5, 381.132, and 381.134) to
be used on federally inspected meat and

poultry products. Pursuant to the
Federal Meat Inspection Act (21 US.C,
601 et seq.) and the Poultry Products
Inspection Act (21 U.S.C. 451 et seq.),
and the regulations promulgated
thereunder, meat and poultry products -
which do not bear approved labels may
not be distributed in commerce.

FSIS's prior label approval program is
conducted by label review experts
within SLD. A variety of factors, such as
continuing technological innovations in
food processing and expanded public
concern regarding the presence of
various substances in foods, has
generated a series of increasingly
complex issues which SLD must resolve
as part of the prior label approval
process. In interpreting the Acts or
regulations to resolve these issues, SLD
may modify its policies on labeling or
develop new ones.

Significant or novel interpretations or
determinations made by SLD are issued
in writing in memorandum form. This
document lists those SLD policy
memoranda issued from April 1, 1983,
through September 30, 1983.

Persons interested in obtaining copies
of any of the following SLD policy
memoranda, or in being included on a
list for automatic distribution of future
SLD policy memoranda may write to:
Printing and Distribution Section,
Paperwork Managemenl Brasch,
Administrative Services Division, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
D.C. 20250.

LN
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The SLD policies specified in these
mamoranda will be uniformly applied to
all relevant labeling applications unless
modified by future memoranda or more
formal Agency action. Applicants retain
all rights of appeal regarding decisions
based upon these memaranda.

Dane in Washinglon, D.C., on October 12,
1983,

C. Ronald Brewington,

Acting Director, Standards and Labeling
Division, Meat and Poultry Inspection
Technical Services, Food Safety and
Inspection Service.

"R Doc. 6320250 Piled 10-20-5, 845 am|

BILLING CODE 3410-10-M

CiVIL AERONAUTICS BOARD

Announcement of Approval of
Information Collection by the Gifice of
Management and Budget Under the
Paperwork Reduction Act (44 U.S.C.
35)

On October 3, 1983, the Office of
Management and Budget approved the
extension of the following information
collection:

Information collection contained in
the Board’s “Essential Air Service
Survey"—extended through October 31,

1988, under OMB No. 3024-0049.
Robin A. Caldwell,

Chief, Information Management Division,
Office of Comptroller.

October 19, 1983,
[FR Doc. 8329232 Filad 10-20-83: 845 um]
BILLING CODE 6320-01-M

[Docket 41321]

British American Air, Inc. Fitness
Investigation; Prehearing Conference

Notice is hereby given that a
prehearing conference is assigned to be
held in the above-entitled proceeding on
November 10, 1983, at 9:30 a.m. (local
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time) in Room 1027, Universal Building,
1825 Connecticut Avenue, NW.,
Washington, D.C,, before the
undersigned Chief Administrative Law
Judge.

Dated at Washington, D.C., October 24,
1963,
Elias C. Rodriguez,
Chisf Administrative Law Judge.
[FR Doc. 13-29231 Filod 10-28-8% 045 am)
BILLING CODE 6320-01-M

[Docket 41414)

Northern Air Lines, Inc,, Fitness
Investigation; Cancellation of Hearing

Notice is hereby given that the
hearing in the above-entitled
proceeding, earlier scheduled to have
been on November 10, 1983, is hereby
cancelled until further notice.

Dated at Washington, D.C., October 24,
1963,

Elins C. Rodriguez,

Chisf Administrative Law Judge.
{FR Doc, 83-29233 Flled 10-26-8: &45 am)
BILLING CODE 6320-01-M

COMMISEION ON CIVIL RIGHTS

Indiana Advisory Committee;
Amendment

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S, Commission on Civil Rights
that a meeting of the Indiana Advisory
Committee of the Commission originally
scheduled for November 3-4, 1883, at
Gary, Indiana, (FR Doc. 83-28510 on
page 48693) has been changed.

The meeting will be held on
November 17-18, 1983. Time and place
will remain the same.

Dated at Washington, D.C,, October 24,
1683.

John 1. Binkley,

Advisory Commitlee, Management Officer.
[FR Doc. 53-2924% Filed 10-20-8Y, 845 am)

BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE
International Tridc Administration
{C-535-001]

Cotton Shop Towels From Pakistan;
Preliminary Affirmative Countervailing
Duty Determination

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice.

SUMMARY: We preliminarily determine
that certain benefits which constilute
subsidies within the meaning of the
countervailing duty law are being
provided to manufacturers, producers,
or exporters in Pakistan of cotton shop
towels, as described in the “Scope of
Investigation™ section of this notice. The
estimated net subsidy is 11.87 percent
ad valorem, Therefore, we are directing
the U.S. Customs Service to suspend
liquidation of all entries of the
merchandise subject to this
investigation which are entered, or
withdrawn from warehouse, for
consumption, and to require a cash
deposit or the posting of a bond on this
merchandise in an amount equal to the
estimated net subsidy. If this
investigation proceeds normally, we will
make our final determination by January
5, 1884,

EFFECTIVE DATE: October 27, 1983,

FOR FURTHER INFORMATION CONTACT:
Paul Thran, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230,
(202) 377-1766.

SUPPLEMENTARY INFORMATION:

Proliminary Determination:

Based upon our investigation, we
preliminarily determine that there is
reason to believe or suspect that the
governmen! of Pakistan (GOP) provides
certain benefits which constitute
subsidies within the meaning of section
701 of the Tariff Act of 1930, as amended
(the Act), to manufacturers, producers,
or exporters in Pakistan of colton shop
towels, as described in the “Scope of
Investigation™ section of this notice. We
estimate the net subsidy to be 11.87
percent ad valorem.

Case History

On July 29, 1983, we received a
petition from counsel for Milliken and
Company filed on behalf of the U.S.
industry producing cotton shop towels.
The petition alleged that certaln benefits
which constitute subsidies within the
meaning of section 701 of the Act are
being provided, directly, or indirectly, to
manufacturers, producers, or exporters
in Pakistan of cotton shop towels. We
found the petition to contain sufficient
grounds upon which to initiate a
countervailing duty investigation, and
on August 18, 1983, we initialed an
investigation (45 FR 38661).

Since Pakistan is a “country under the
Agreement” within the meaning of
section 701(b) of the Act, an injury -
determination is required for this
investigation. Therefore, we notified the
International Trade Commission (ITC)

of our initiation. On September 12, 1983,
the ITC determined that there is a
reasonable indication that imports of
cotton shop towels are materially
injurying a U.S. industry.

We presented a questionnaire
concerning the allegations to the
Embassy of Pakistan in Washington,
D.C. on September 6, 1983 and requested
a response by October 7, 1983, In a letter
dated September 21, 1983, the GOP
requested a postponement of the due
date of the response. We granted the
GOP a one week extension.

The GOP submitted a responze to our
questionnaire on October 18, 1983.

Scope of Investigation

The product covered by this
investigation is shop towels of cotton.
The merchandise is currently classified
under item number 366.2740 of the Tariff
Schedules of the United States
Annotated (TSUSA). The cotion shop
tower industry in Pakistan is an A
unorganized cottage industry. The GOP
has provided us 'with a list of companies
which received authorization to export
shop towels to the United States, The
period for which we are measuring
subsidization is 1982,

Analysis of programs

In its response, the GOP provided
data for the applicable period. The
Towel Manufacturers' Association of
Pakistan [TMAP) also provided a
response. However, due to the .
unorganized coltage industry nature of
Pakistani shop towel production the
TMAP could provide company-specific
information on only five companies. Due
to time constraints we were not able to
use all the information provided in the

« responses. Based upon our analysis to

date of the petition and the responses to
our questionnaire, we have preliminarily
determined the following:

1. Programs Preliminarily Determined to
Confer Subsidies

We preliminarily determine that
subsidies are being provided to
manufactures, producers, or exporters in
Pakistan of coiton shop towels under the
programs described below.

1. Rebates on Exportation. The
petitioner alleged that the government of
Pakistan provides exporters of shop
towels with cash rebates which are
calculated as a percentage of the Lo.b.
value of the exported product. In the
1980 case on Certain Textile and Textile
Mill Products from Pakistan (45 FR
37873), the Department determined this
program to be countervailable. The ad
valorem value of the benefit was 12.5
percent.
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The petitioner also alleged that the
GOP provides a 2 percent customs duty
rebute, a 3.8 percent excise duty rebate
and a 0.35 percent sales tax rebate on
exported goods. This program operates
under the Pakistan Customs Act of 1969,

As the GOP has provided no
information linking the amount or kind
of the rebates with actual costs incurred,
we determine that these rebates are
paid without regard to specific duties
and taxes incurred in the production of
shop towels, Therefore, they are
countervailable.

The GOP has provided updated
information on the value of the cash
rebates program. On August 28, 1983, the
value of the cash rebates for shop
towels was reduced to 7.5 percent. Our
policy has been to recognize changes in
programs where we can confirm the
change and have no reason to believe
that the benefit has been shifted to other
programs. Bath criteria are met in this
case. We find the value of the cash
rebates to be 7.5 percent.

The GOP also has provided
information on the correct values of two
other programs. The value of the
customs duty rebate is 0.37 percent and
the value of the sales tax rebate is 0.11
percent. The value of the excise rebate
is correct at 3.8 percent. The total ad
valorem value of all the rebate programs
18 11.78 percent.

2. Income Tax Reduction. The GOP
provides a 55 percent reduction of taxes
attributable to income generated by
products made for export. This program
was determined countervailable in the
previous investigation of textile
products from Pakistan. The responses
did not provide sufficient information
for purposes of the preliminary
determination. However, as receipt of
this benefit is based solely on export
performance, it is countervailable,
Therefore, we used petitioner's
information in valuing this subsidy. The
ad valorem value of the subsidy is 0.013
percent.

3. Preferential Export Financing. The
GOP permits short-term export financing
to be provided fo exporters at rates
considerably lower than those otherwise
charged on short-term loans in Pakistan.
This program was determined
countervailable in the previous
investigation of textile products from
Pakistan. The responses did not provide
sufficient information for purposes of
the preliminary determination.

However, as receipt of this benefit is
based solely on export performance, it is
countervailable. Therefore, we used
pelitioner's information in valuing this
subsidy. The ad valorem value of the
subsidy is 0.08 percent.

II. Programs Determined Not To Be
Used

We preliminarily determine that the
following programs were not used by
manufacturers, producers, or exporters
of cotton shop towels from Pakistan.

Import Duty Rebates

The pelitioner alleged that the GOP
provides rebates on imports of items
which are not phyically incorporated
into the exported products. The GOP
response indicated that it provided no
benefits under this program to the shop
towel industry.

Preferential Export Insurance

The GOP, through the Pakistan
Insurance Corporation, provides
exporters with insurance against non-
payment by foreign purchasers.
Petitioner alleged that the premiums
charged are insufficient to cover the
cos!s of the program. The response of
the TMAP indicates that no shop towel
companies have made use of this
program.

Verification

In accordance with section 776(a) of
the Act, we will verify all data used in
making our final determination.

Suspension of Liquidation

In accordance with section'703(d) of
the Act, we are directing the U.S,
Customs Service to suspend liquidation
of all entries of cotton shop towels from
Pakistan which are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of the notice in the Federal
Register, and to require a cash deposit
or the posting of a bond for each entry
of the merchandise in the amount of
11.87 percent ad valorem.

This suspension shall remain in effect
until further notice.

ITC Notification

In accordance with section 703 (d)(3)
and (f) of the Acl, we will notify the ITC
of our determination. In addition, we are
making available to the ITC all
nonprovileged and nonconfidential
information relating to this
investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective order
without the written consent of the
Deputy Assistant Secretary for Import
Administration.

The ITC will determine whether these
imports are materially injuring or
threatening to materially injure a U.S.
industry, before the later of 120 days

after the Department makes its
preliminary affirmative determination or
45 days after the Department makes a
final affirmative determination.

Public Comment

In accordance with section 355.35 of
the Commerce Regulations, if requested,
we will hold a public hearing to afford
interested parties an opportunity to
comment on this preliminary
determination at 10 a.m. on November
30, 1983, at the U.S. Department of
Commerce, Room 3082, 14th Street and
Constitution Avenue, NW., Washington,
D.C. 20230, Individuals who wish to
participate in the hearing must submit a
request to the Deputy Assistant
Secretary for Import Administration,
Room B-099, al the above address
within 10 days of this notice's
publication. Requests should contain: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; (3) the reason for attending;
and (4) a list of the issues to be
discussed. In addition, prehearing briefs
mus! be submitted to the Deputy
Assistant Secretary by November 23,
1983. Oral presentations will be limited
to issues raisad in the briefs.

All written views should be filed in
accordance with 19 CFR 355.34, within
30 days of this notice’s publication, at
the above address and in at least 10
copies.

Dated: October 24, 1983,

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. £3-20235 Filed 10-26-8% 848 um]
BILLING CODE 3510-25-M

[A-580~006]

Lightweight Polyester Filament Fabrics
From the Repubiic of Korea; Final
Determination of Sales at Less Than
Fair value

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice.

suMMARY: We have determined that
lightweight polyester filament fabrics
(LPFF) from the Republic of Korea
(Korea) are being sold in the United
States at less than fair value, Therefore,
we have notified the U.S. International
Trade Commission (ITC) of our
determination, and the ITC will
determine, within 45 days of publication
of this notice, whether these imports are
materially injuring, or are threating to
materially injure, a U.S, industry. We
have directed the U.S. Customs service
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to continue to suspend the liquidation of
entries of the subject merchandise
which are entered, or withdrawn from
warehouse, for consumplion, on or after
August 8, 1883, in accordance with our
preliminary determinaticn, for Tae
Wang Mulsan Co., Ltd.; Shin Taeyang
Co.; Seong An Textile Co., Ltd.; and
Yuyang Textile and Apparel Lid. Young
Shin Textile Co,, Lid., previously subject
to suspension under the preliminary
determination, is now de minimis.

We have determined that nine
producers should be excluded from this
determination. Those firms which are
subject to the suspension of liquidation
and those firms which are excluded
from this action are indicated in the
“Suspension of Liguidation" section of
this netice.

EFFECTIVE DATE: October 27, 1983,

FOR FURTHER INFORMATION CONTACT:
Charles Wilson, Office of Investigations,
Import Adminfstration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW. Washington,
D.C. 20230; telephone: (202) 377-5288.
SUPPLEMENTARY INFORMATION:

Final Deternmmination

We have determined that LPFF from
Korea are being sold in the United
States at less than fair value, as
provided in section 735 of the Tariff Act
of 1930, as amended [the Act). We have
found either no margins or de minimis
margins for sales of LPFF produced by
nine of the thirteen firms investigated.
These nine firms are excluded from this
determination. The firms investigated
are indicated in the “Suspension of
Liquidation” section of this notice.

Case History

On January 4, 1983, we received a
petition filed by counsel for Burlington
Industries, Inc., Milliken & Co.; |.P.
Stevens & Co., Inc.; Dan River, Inc.;
Texfi Industries; Frank Ix & Sens, Inc.;
ind Bloomsburg Mills, Inc. on behalf of
the U.S. industry producing LPFF. In
accordance with the filing requirements
of § 353.36 of the Commerce Department
Regulations (19 CFR 353.36), the
petitioner alleged that LPFF from Korea
are being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act, and that these imports are
materially injuring. or are threatening te
materially injure, a U.S, industry. The
allegations of sules at less than fair
value included an allegation that home
marke! sales are being made at less than
the cost of production in Korea,

After reviewing the petition, we
determined that it contained sufficient

grounds upon which to initiate an
antidumping investigation. We notified
the ITC of our action and initiated such
an investigation on January 24, 1883 (48
FR 3797). The ITC subsequently found,
on February 18, 1983, thal there is a _
reasonable indication that imports of
LPFF are materially injuring, or are
threatening to materially injure, a U.S,
industry.

The petitioner alleged that at least
three Korean companies produce LPFF
for export to the United States.
However, we identified 13 producers
and exporters which account for
approximalely 90 percent of the exports
to the United States. Questionnaires
were presented in Korea to these
producers and exporters on February 24,
1962,

On March 21, 1982, we received a
letter from counsel for the Korean LPFF
producers and exporters requesting
additional time in which to respond
because of the numerous companies and
complicated products. Thirty additional
days were granted and we received 11
responses on April 26, 1982 and an
additional two on May 2, 1983.
Responses were received from Chang
Young Co., Ltd.; Deng Sung Trading Co.,
Ltd:; Kabul Ltd;; Namsun Moolsan Co.,
Ltd.; Sam-A Co,, Ltd.; Seong An Textile
Co,, Lid,; Shin Taeyang Co. Silla Textile
Co., Ltd.: Sunkyong Limited; Tae Wang
Mulsan Co., Ltd.: Tongkook Corporation:
Young Shin Textile Co., Ltd.; and

Yuyang Textile and Apparel Ltd.

On May 20, 1983, we found this case
to be extraordinarily complicated
becuse of the large number of complex
transactions and the large number of
firms whose activities had to be
investigated. We postponed our
preliminary determination until August
2, 1983 (48 FR 23471).

On Augus! 2, 1983, we preliminarily
determined that LPFF from Korea were
being sold in the United States at less
than fair value (48 FR 35979). We held a
hearing on September 15, 1983, to allow
the parties an opportunity to address the
issues,

On October 17, 1983, we received a
letter from counsel for the Korean LPFF
producers and exporters requesting that
the final determination be extended
until October 21, 1983. We extended our
final determination umtil that date.

Scope of Investigation

The products covered by this
investigation are lightweight polyester
filament fabrics currently provided for
in items 338.5009, 338,5011, 338,5012,
338.5013, and 338.5015, of the Tariff
Schedules of the United States
Annotated (TSUSA).

Since the 13 respondents produced
and exported approximately 90 percent
of the LPFF from Korea to the United
States during the period of this
investigation, we limited our
investigation to them.

We investigated sales of LPFF by
these respondents during the period
from July 1, 1982, to December 31, 1982.

Fair Value Comparison

Tao determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772{(b) of the
Act, we used the purchase price of the
subject merchandise to represent the
United States price for the majority of
sales by the Korean producers because
the merchandise was sold to unrelated
purchasers prior to its importation into
the United States. We calculated the
purchase price for each type of LIFF
based on the f.o.b., c.&f, or c.i.l, packed
price to unrelated customers in the
United States. We made deductions,
where appropriate, for foreign inland
freight, Korean inspection expenses and
customs clearance charges, wharfage,
brokerage and handiing, ocean or air
freight, and transportation insurance.

A portion of the sales for Sunkyong
Limited and Tongkook Carporation weré
made on the basis of exporter's sales
price because the marchandise was sold -
to unrelated purchasers after
importation into the United States. For
these sales, we made additional
deductions, where appropriate, for U.S.
brokerage and handling, U.S. customs
duties, U.S. inland freight, warehousing,

-commissions and other selling expenses

incurred in the United States. We made
an addition to purchase price and to
exporter's sales price for import duties
which were rebated or not callected by
reason of the exportation of the !
merchandise to the United States,
pursuant to section 772(d)(1)(B) of the
Acl. :

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign marke!
value based on home market sales, and
where appropriate, constructed value.
For purposes of determining similar
merchandise under section 771(16] of the
Act, we made comparisons based on
categories selected by an industry
expert retained by the Department of
Commerce.

The petitioner alleged that sales in the
home market were at prices below the
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cost of producing LPFF. We examined
production costs which included all
appropriate costs for materials,
fabrication and general expenses. We
found sales below the cost of production
within certain categories of such or
similar LPFF examined. In accordance
with section 773(b) of the Acl, in our
analysis we disregarded any sales at
prices which did not permit recovery of
all costs within a reasonable period of
time in the normal course of trade,
where sales within any of the categories
were made over an extended period of
time and in substantial quantities.
Disregarding such sales, we found for
certain categories that sufficient sales of
such or similar merchandise were made
at or above the cost of production in the
home market. Therefore, those sales
were used in making price-to-price
comparisons with sales in the U.S.
market, If, within these such or similar
categories, all home market sales of
particular fabric types identical or most
similar to particular fabrics sold to the
United States were disregarded
pursuant to section 773(b) of the Act. we
used sales of the most similar home
market merchandise made at or above
the cost of production for comparison to
those LLS. sales, after appropriate
adjustments. Where sales remaining
above the cost of production in a such or
similar category were inadequate as a
basis for the defermination of foreign
market value, we used constructed
value to determine the foreign market
value of the particular fabric types
included in that category of such’or
similar merchandise.

Where we made price-to-price
comparisons, the home market prices
were based on ex-factory or f.o.b.,
delivered, packed prices to unrelated
purchasers. From these prices we
deducted, where appropriate, inland
freight. We made adjustments, where
appropriate, for differences in credit
costs in accordance with § 353.15(b) of
the Commerce Regulations, and for
differences associated with the cost of
materials, labor, and directly related
factory overhead in accordance with
§ 353.16 of the Commerce Regulations.
On the home market sales we also
deducted the home markel packing cost
and added the cost of U.S, packing.

Where we used exporter’s sales price,
we deducted home market indirect
selling expenses to offset U.S.
Commissions and other U.S. selling
expenses.

Where we used constructed value as a
basis for foreign markel value, we
calculated it to include the cost of
materials, fabrication, general expenses,
profit and the cost of packing. The

amount added for general expenses was
either the statutory minimum of 10
percent of the sum of material and
fabrication costs, or the actual reported
general expenses, whichever was
higher. The amount added for profit was
the statutory minimum of 8 percent of
the sum of materials, fabrication costs,
and general expenses because the actual
profit was either not reported or was
less than 8 percent.

Since fabrics in the greige stage of the
production sequence are intermediate
products in that they are not suitable for
use in garments, we determine them not
to be such or similar to fully finished
fabrics. In the case of Shin Taeyang,
there were no home market sales of
such or similar merchandise available
for comparison to certain of its sales to
the United States of dyed goods. In
these situations, the foreign market
value was calculated on the baisis of
constructed value,

Verification

In accordance with 776(a) of the Act,
we verified the information used in
making this determination, by using
standard verification procedures,
including on-site inspection of the
manufacturers’ operations and
examination of accounting records and
selected documents containing relevant
information.

Results of Verification

We made fair value comparisons on
all U.S. sales reported by the
respondents. We have found that the
foreign market value of LPFF exceeded
the United States price on 9.59 percent
of the sales we compared. These
margins ranged from 0.000 percent to
41.359 percent. The overall weighted-
average margin on all sales compared is
0.614 percent. The weighted-average
margins for individual companies
investigated are presented in the
"Suspension of Liquidation™ section of
this notice.

Petitioner's Comments

Comment 1. Respondents failed to
provide the necessary information
needed to calculate the cost of
preducing individual fabrics.

Detailed fabric-by-fabric information
on labor costs, yarn costs, energy costs,
production processes, equipment
efficiency, and the amount of each cost
factor used in each step of the
production process was not provided in
the questionnaire responses, nor were
complete descriptions of the fabrics
produced. Therefore, the Department
should disregard the respondents’ cost
information and substitute the best
information available.

DOC Position. During verification the
respondents provided additional
information relating to calculating the
cost of producing LPFF products,
including: the price of primary factors of
production (labor specific types of yamn,
energy, etc.), the quantity and type of
equipment used, the prices paid for each
type of yarn, dye and other raw
materia{ , and the number of employees
at each stage of the production process,
their wage and other compensation
levels, internal industrial engineering
standards and fabric descriptions. The
LPFF production cost elements
submitted by each respondent company
were reconciled with its general ledger
and financial statements to assure that
the cost of production schedules
submitted included all costs incurred.

" The Department has determined that

with this additional information it has
all the data needed to calculate the cost
of producing individual fabrics.
Comment 2. Petitioner maintains that
the allocation methods used by
respondents to determine weaving costs,
yarn costs, labor cosls per hour, dyeing
costs, working loss and packing costs
were improper in that they are not
reasonably related to the actual
expenses incurred during each stage of
the production process. The Department
should disregard the cos! information
that is not based on fully-disclosed,
proper methods of allocation, and base
foreign market value on constructed

value, as the best available information.

DOC Position. During verification, we
found that respondents generally did
build costs, by fabrication process, from
the prices of factors of production, as
follows:

* Raw Materials Costs—Each of the
LPFF manufacturers purchased raw yarn
from unrelated companies, Actual
invoice prices for specific yarns were
used as the basis for preparing the
respondents’ submissions.

* Raw Malerials Use—Yarmn costs
were generally allocated to each product
on the basis of the weight of raw
materials required to produce the greige
fabric for each product according to
campany specific engineering standards,

s Weaving Labor Cost—Several
different methods were used by the
respondents to allocate direct weaving
labor to specific LPFF Products, These
were:

—Actual invoice prices for specific
fabrics where the respondent contracted
their weaving process to other
companies.

—Allocation of weaving labor and
overhead costs based on actual hours
worked on each LPFF product.
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—Allocation of weaving labor and
overhead based on raw material weight
or production volume, edjusted by the
company's specific engineering
standards. The allocation methods have
generally been used to estimate the cost
of production in the normal course of
business by these companies prior to the
investigation.

—Allocation of weaving labor costs
based on raw material weight or
production volume.

In cases where the companies did not
use a detailed method for their cost
allocations, the Department examined
their books and records to determine if a
more refined method could be
developed. The nature of the companies'
operation, and records maintained by
the companies did no! permit sucha *
refinement. Based on all information
available, the Department accepted
these companies” methods as being
reasonable methods,

* Dyeing and Finishing Cost—All but
three of the respondents subcontracted
dyeing and finishing operations to other
companies. In every case, actual invoice
prices for specific fabrics were used as
the basis for preparing the respondents’
submissions. Outside contractors did
not charge different prices for different
shades produced. Instead, one price was
negotiated for all dyeing and finishing in
a specific time period (e.g., one quarter).

None of the remaining three
companies allocated dyeing and
finishing costs to each LPFF product
solely by production volume or value
(e.g., one company allocated dyeing and
finishing labor to each product based on
the fime necessary for the tenter
machine to complete the dyeing process
for each item produced according to the
company’s engineering standards).
Indirect manufacturing overhead costs
were generally fully allocated to
production using the same basis as
direct manufacturing costs. In some
cases, these allocations were made on
the basis of raw material weight or
volume.

e Selling, General. Administrative
and Financlal Expense—These costs
were generally allocated to LPFF
production by either production volume
or value.

We have determined that the
allocation methods used by the
respondents to determine fabrication
costs reasonably reflect the actual
expenses incurred at each stage of
production. Therefore, we have used
this deta in our final determination.

Comment 3. Petitioners believe the
questionnaire responses are not reliable,
as there are variations between
compunies in reported costs that are far
greater than reasonably would be

altributable lo differences in efficiency
and inconsistencies in production costs
for similar fabrics produced by the same
firm,

DOC Position. Although the company
specific exampies of alleged
inconsistencies were not made available
to us prior to the verification, we were
able to use the information obtained
during verification, to satisfactorily
resolve all material inconsistencies
raised by the petitioners. Reasons for
the apparent inconsistencies include:

* The use of expensive yams, such as
silver metallic yarn, which increases the
cost of production in fabrics that, based
upon weight and yam count, normally
would have lower materisls costs than
do heavier, more dense fabrics if the
same yarns are used for each fabric.

* The accounting for certain
shrinkage factors in variable overhead
rather than in materials costs as the
petitioner had assumed.

* A price Increase despite a materials
cost decrease due to changes in one
company's labor productivity.

* Differences in printing costs from
company-to-company due to differences
between the prices paid for
subcontracted printing and the costs of
in-house printing allocated using
company standards.

¢ Comparison of the printing costs of
two companies' “printed"” fabrics which
are actually printed by different
methods.

Other inconsistencies were resolved
by checking actual materials used
against company specific manufacturing
standards. No significant discrepancies
were noted.

Comment 4. Relaled party
transactions between Korean
manufacturers, yarn suppliers, weavers,
and finishers necessitate the
substitution of costs for transaction
prices between the related parties.

DOC Position. We separately verified
related party transactions. We’
determined that the suppliers’ cosl
information contained all cost elements
listed in the financial statements and
company ledgers, and that the prices
charged the respondents exceeded
actval costs.

Comment 5. Since the link between
import duties paid by yarn suppliers on
imported inputs and the duty drawback
granted lo the Korean fabric producers
is tenuous, the duty drawback
adjustment should not be allowed.

DOC Position. During verification, we
examined import documents for both
raw material inputs and manufactured
yarn which accompanied the yarn
purchased by the Korean fabric
manufacturers. Upon export, these
documents are filed with the Korean

authorities by the ultimate exporter in
order to receive the duty drawback.

Section 772(d)(1)(B) of the Act and
§ 353.10 of the Commerce Regulations
allow an adjustment for the amount of
any import duties imposed by the
country of exportation which have been
rebated, or which have not been
collected by reason of the exportation of
the merchandise to the United States.
Only rebates actually received by the
Korean manufacturers on the
exportition of the LPFF, upon whose
companent materials the original
Korean import duties had been
collected, were included in the duty
drawback allowed during the period of
imvestigation.

Conunent 6. Petitioner maintains thal
home market viability tests and price-to-
price comparisons should be examined
on each fabric sold.

DQOC Position. Section 773(a) of the
Act requires that the determination of
foreign market value be based on sales,
or in the absence of sales, offers for sale
of “such or similar™ merchandise in the
home market, if "such or similar"
merchandise is sold or offered for sale
in that market. Section 773(a){(1)(B) of
the Act limits the use of home market
sales as a basis for the determination of
foreign market value to those situations
in which the quantity of sales or offers
for sale of “such or similar”
merchandise in the home market is
adequate, This test for the adequacy of
home market sales is commonly called
the home market viabilily test. Pursuant
to the ive of § 353.4 of the
Commerce Regulations, we grouped
together all merchandise sold in the
home market which is either.“such or
similar” to the merchandise sold to the
United States, and then determined
whether the quantity of this
merchandise was adequate.

All comparisons we made are
between fabrics produced in Korea by
the same organization as the
merchandise which is the subject of the
investigation, and are of the same class
or kind of merchandise, in that they are
lightweight fabrics weven substantially
from polyester continuous filament
yams.

In the instant investigation, based on
the opinion of a fabric expert as to the
comparability of specific fabrics, we
established categories of “such or
similar" merchandise, pursuant to
section 771{18)(C) of the Act, on the
basis of fabric designation (high-twist
georgette, high-twist crepe de chine,
high-twist palace crepe, other high-twist
yarn products, flat silky taffeta and
textured suede), the type of weave
(plain, matt, dobby, fancy, jacquard),
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and whether the fabric is an
intermediate (greige or prepared for
print), or completely finished product.
Individual combinations of these three
components each determine a “such or
similar" group upon which a viability
test was performed and within which
price-to-price comparisons were made.
LPFF from Korea was divided into 17
"such or similar" groups for this
determination.

Fabtic designations have become well
established in the textile industries over
the years. Since fabric manufacturers in
selling, and garment manufacturers in
buying, use the various fabric
designations habitually and consider
them to be indicative of the purposes for
which particular fabrics are used, we
believe that these common designations
employed in the industries should
properly be used in this investigation as
one of the determinants of “such or
similar” merchandise. Further, we
believe that the system of determining
“such or similar” merchandise should
include consideration of weave type,
since fabrics of different weave types
are not likely to be used interchangeably
by a garment designer, even though they
have the same fabric designation.

. Finally, farbrics of the same
designation may be sold in different
stages of the production sequence. For
example, fabrics may be sold in the
greige or the prepared for printing state,
not useable in garments, but only
suitable for sale as an intermediate
product to some entity within a textile
industrial complex, to undergo further
processing. Greige or prepared for
printing fabrics may be contracted for
by a converter months before the
determination of the final form of the
finished fabric. For these reasons we do
not consider greige or prepared for
printing fabricsito be “such or similar”
to fully finished fabrics,

We believe that the fabric
designations and weave types we have
used account for the major factors
influencing the cost of manufacture and
market value of the basic fabrics, such
as weight, twisl, presence or texturizing
and complexity of manufacture, so that
fully finished fabrics of the same
designation and weave type are such or
similar,

Additionally, where adjustments are
necessary to account for differences in
physical characteristics of fabrics which
are due to differences between dyeing
and the various types of printing, we
were able to calculate these differences
in cost of manufacture.

Comment 7. Petitioner maintains that
Tae Wang Mulsan’s submission
understates the unit cost of production
by approximately 20 percent. Petitioner

cites this as illustrative of the generally
dificient character of the respondents’
cost data, and as support for their
position that the respondents’ cost
information is inadequale to serve as
the basis for dumping analysis.

DOC Position. We agree with the
petitioner that in both Tae Wang
Mulsan's questionnaire response and
ancillary worksheets, the presentation
of total cost and total quantity of fabrics
produced and sold in both greige and
dyed states is uncertain. The response
appears to double count the output of
greige fabric seld in a dyed state, and
there is no way to clearly separate the
costs and quantities of fabric produced
and sold in greige and dyed states, This
problem arises due to the fact that the
company'’s perpetual inventory system
does not readily distinguish between
greige and dyed fabrics,

An analysis was prepared to verify
the total expenses and total produced
quantity of each product produced and
sold by Tae Wang Mulsan in 1982. We
determined that the cost of sales as
reported in the company’s financial
statements is within one percent of the
cost accounted for in the company's
submission.

Respondents’ Comments

Cemment 1. The third and fourth
quarter cost of production figures
submitted by the respondents are fully-
loaded costs and should be used to
calculate the cost of producing LPFF
sold in the home market during the
period of investigation rather than costs
on a yearly or six-month basis.

DOC Position. The costs reported in
each quarter accurately reflect the cost
of producing the merchandise in that
quarter. We have verified that the
Korean manufacturers have submitted
fully-loaded quarterly cost information.
Since the raw materials cost of polyester
filament yarn was decreasing
throughout 1982 and there is a very short
lag time between the production and
sale of the merchandise in question, we
believe that quarterly cost of production
data provides the most accurate
measure of the cost of producing LPFF in
Korea.

Comment 2. The weighted-average
home market prices should be computed
on a quarterly basis in order lo avoid
distortions in comparisons with
individual export sales prices.

DOC Position, We verified that the
quarterly production cost data reported
by the Korean manufactuters were fully-
loaded costs. Therefore, the cost of
producing the merchandise in question
has been calculated on a quarterly basis
(See DOC position with respect to
Respondents' Comment 1). Since home

market as well as export sales prices
generally declined during the third and
fourth quarters of 1982, reflecting the
decrease in costs, the Department
believes the calculation of weighted-
average homeé market prices on a
quarterly rather than a semi-annual
basis more reasonably reflects the home
market prices at the time of the export
sales in question. Therefore, weighted-
average home market prices were
calculated on a quarterly basis.

Comment 3. Respondents maintain
that all high-twist LPFF sold in the home
market is "such or similar” to the
merchandise exported to the United
States; therefore, all sales in the home
market of high-twist LPFF should be
aggregated for determining the viability
of the home market,

DOC Position. We established “such
or similar" product groupings within
each of the three main yam-based
calegories of LPFF (flat, textured, and
high-twist) (See DOC Position with
respect to Petitioner's Comment 6). As
required by § 353.4 of the Commerce
Regulations, the Department conducted
home market viability tests for each of
these “such or similar” product
groupings in order to determine the
adequacy of home market sales of “such
and similar” merchandise.

Comment 4. Credit expenses on sales
involving payment by promissory note
should include the imputed expense of
credit for the period of time between
delivery of the merchandise and the
receipt of cash therefor, and the amount
of the discount from the face value of
the note resulting from the seller’s sale
of the note prior to its maturity date.

DOC Position. We determine that
these differences in home market and
U.S. credit expenses are allowable as
circumstances of sale adjustments
pursuant to 19 CFR 353.15(b) of our
regulations.

By imputing an interest expense from
the date of delivery to the date of
payment, the expense incurred for
granting credit is recognized. Further,
when a note received for payment of a
sale is discounted prior to its maturity,
this discount represents the credit cost
and we recognize this.

Comment 5. The only element of
nonoperating expenses properly
allocable to the cost of producing the
merchandise under investigation is a
financing expense; all other elements
should be excluded.

DOC Position. The cost of production
must include all costs necessary for the
manufacture of the product under
investigation. Although costs may be
presented on the financial stalements in
many ways, such as part of cost-of-
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sales, general expenses or non-operating
expenses, we are not governed by the
representation of the costs of the
financial statement but by the
substantive nature and their relationship
to the product. Therefore, we examined
the individual non-operating expenses
and non-operating income items to

decide if these items should be properly -

included.

Items which pertained exclusively to
other lines of business and export sales
were not included in the cost of
production for home market sales. ltems
which pertained to the over-all
operations of the company were
included as part of general and
administrative expenses. In all cases,
except for Dong Sung Trading Co., Ltd,,
the amount of the adjustment was
insignificant. In thal one case, an
adjustment to the costs was made.

The non-operating export sales items
which were incurred by the
manufacturers were not directly related
to production. These non-operating
indiract selling expenses were reviewed
for the two companies engaging in sales
under section 772{c) of the Act
(exporter's sales price) for which
indirect selling expenses would be part
of a sale price adjustment. In one case,
there were no such indirect expenses
and in the other case, the adjustment
was insignificant,

Comment 6. No adjustment is
necessary to the Korean manufacturers'
cost data for seconds, shorts, and
remnants.

DOC Position. The Korean LPFF
manufacturer did not adjust their cost of
production to account for the costs
associaled with the production of
second and third quality merchandise,
The companies represented said that
they did not maintain records of their
experience in this area.

Because the production of second and
third quality merchandise is part of the
normal operations of the LPFF industry,
we developed estimates of the increase
in costs, based upon petitioner's
information, to the first quality resulting
from the production and sales of second
and third quality merchandise. Costs
were adjusted accordingly.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, on August 8, 1983, we instructed
the United States Customs Service to
suspend liquidation of all entries of
LPFF from Korea with the exception of
the LPFF produced by Chang Young Co.,
Ltd.; Dong Sung Trading Co., Ltd.; Silla
Textile Co,, Ltd;; Sam-A Co., Ltd.; Kabul
Ltd.: Namsun Moolsan Co., Ltd;
Sunkyong Limited: and Tongkook
Corporation (48 FR 35979). As of the

date of publication of this notice in the
Federal Register, the liquidation of all
entries, or withdrawals from warehouse,
for consumption of this merchandise
will continue to be suspended for Seong
An Textile Co,, Ltd.; Shin Taeyang Co.;
Yuyang Textile and Apparel Ltd.; and
Tae Wang Mulsan Co., Ltd. which were
previously subject to suspension. Except
for Chang Young Co., Lid.; Dong Sung
Trading Co., Ltd.; Silla Textile Co,, Ltd.;
Sam-A Co., Ltd.; Kabul Ltd.; Namsun
Moolsan Co., Ltd;; Sunkyong Ltd;
Tongkook Corp.; and Young Shin Textile
Co., Ltd., the Customs Service shall
require a cash deposit or the posting of a
bond equal to the estimated weighted-
average amount by which the foréign
market value of the merchandise subject
to this investigation exceeds the U.S.
price: This suspension of liquidation will
remain in effect until further notice.
Companies excluded from this
determination are identified by an
asterisk (*) in the chart below:

Fim

Yuyang Texthe and Apparsi Lid... ...
All othay

ITC Notification

in accordance with section 735(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonconfidential
information relating to this
investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
I'TC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration.

The ITC will make its determination
whether these imports are materially
injuring, or threatening to materially
injure, a U.S. industry within 45 days of
the publication of this notice.

If the ITC determines that material
injury or the threat of material injury
does not exist, this proceeding will be
terminated and all securities posted as a
result of the suspension of liquidation

will be refunded or cancelled. If,
however, the ITC determines that such
injury does exist, we will issue an
antidumping order, directing Customs
officers to assess an antidumping duty
on LPFF from Korea entered, or
withdrawn, for consumption after the
suspension of liquidation, equal to the
amount by which the foreign market
value of the merchandise exceeds the
U.S. prices. - -

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).

Dated: October 21, 1983.
William T. Archey,
Acting Assistant Secretary for Troda
Administration.
[FR Doc. 83-20102 Filed 10-20-1; 845 am)
BILLING CODE 3510-25-M

[C-469-035]

Vitamin K From Spain; Final Results of
Administration Review of
Countervailing Duty Order

AGENCY: International Trade
Administration, Commerce,
AcTion: Notice of final results of
Administration Review of
Countervailing Duty Order.

SUMMARY: On September 8, 1983, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on vitamin K from Spain. The review
covers the period January 1, 1982
through December 31, 1682.

We gave interested parties an
opportunity to comment on the
preliminary results. We received no
comments, Based on our analysis, the
final results of the review are the same
as the preliminary results.

EFFECTIVE DATE: October 27, 1983

FOR FURTHER INFORMATION CONTACT:
Alan Long or Joseph Black, Office of
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:
Background

On September 9, 1983, the Department
of Commerce (“the Department”)
published in the Federal Register (48 FR
40770) the preliminary results of its
administrative review of the
countervailing duty order on vitamin K
from Spain (41 FR 50419, November 18,
1976). The Department has now
completed that administrative review in
accordance with section 751 of the Tariff
Act of 1930 (“the Tariff Act”).
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Scope of the Review

Imports covered by the review are
shipments of Spanish vitamin K,
commercially known as menadione
sodium bisulfite. Such merchandise is
currently classifiable under item
412,6420 of the Tariff Schedules of the
United States Annotated. The review
covers the period January 1, 1982
through December 31, 1982 and two
programs: (1) a rebate of indirect taxes
upon exporiation under the
Desgravacion Fiscal a la Exportacion
(“the DFE"), and (2) an operating capital
loans programs.

Final Results of Review

We gave interested parties an
opportunity to comment on the
preliminary results. We recieved on
comments. Based on our analysis, the
final results of the review are the same
as the preliminary resulls. We determine
the net subsidy to be 2.51 percent for the
period January 1, 1982 through
December 31, 1982,

The Department will instruct the
Customs Service to assess
countervailing duties of 2.51 percent of
f.0.b. invoice price on any shipments
exported on or after January 1, 1962 and
entered, or withdrawn from warehouse,
for consumption or or before June 20,
1982,

On June 21, 1982, the International
Trade Commission ("the ITC") notified
the Department that the Spanish
government had requested an injury
detemination for this order under
section 104(b] of the Trade Agreements
Act of 1979. Should the ITC find that
there is material injury or likelihocd of
malerial injury to an industry in the
United States, the Department will
instruct the Customs Service to assess
countervailing duties, in the amount of
the estimated duties required to be
deposited on all unliquidated entries of
this merchandise entered, or withdrawn
from warehouse, for consumption on or
after June 21, 1982, and through the date
of the ITC's notification to the
Department of its determination.

The Department will instruct the
Customs Service to collect a cash
deposit of estimated countervailing
duties of 1.84 percent of the entered
value, as provided for by section
751(a}(1) of the Tariff Act, on any
shipment of Spanish vitamin K entered,
or withdrawn from warehouse, for
consumption on or after the date of
publication of this notice. This deposit
requirement shall remain in effect until
publication of the final results of the
next administration review. The
Department now intends to conduct the
next administration review.

The Department encourages
interested parties to review the public
record and submit applications for
protective orders as early as possible
after the Department's receipt of the
requested information.

This administrative review and notice
are in accordance with section 751{a)(1)
of ther Tariff Act (19 U.S.C. 1675{a)(1)).
and § 35541 of the Commerce
Regulations (19 CFR 355.41).

Dated: October 21, 1883,

Alan F. Holmer,

Deputy Assistant Secretary, Import
Administration.

[FR Doc: 83-29337 Filed 10-36-83 845 am)
BILLING CODE 3510-25-M

National Bureau of Standards

Request for a National Voluntary
Laboratory Accreditation Program for
Activated Carbon

In accordance with that portion of the
procedures of the National Veluntary
Laboratory Accreditation Program
(NVLAP) pertaining to private sector
organizations {15 CFR 7c.4{c)). notice is
hereby given by the National Bureau of
Standards of the receipt of a letter dated
September 20, 1983, from the American
Society for Testing and Materials
(ASTM) Committee D-28 of Activated
Carbon. The letter requests the
development of a laboratory
accreditation program (LAP) to accredit
laboratories that test activated carbon.
The ASTM letter, which is set out at the
conclusion of this notice, includes a
statement of need and the procedures
followed in support of its request.

The ASTM Committee D-26 meets the
conditions set out in 15 CFR 7¢.3(b). A
copy of the September 20, 1983 letter
from ASTM Committee D-28 has been
filed in the Central Reference and
Records Information Facility (CRRIF),
Room 6622, Main Commerce Building,
14th Street between E Street and
Constitution Avenue, N.W., Washington,
D.C. 20230.

Any person desiring to comment
regarding the need for this LAP is
requested to do so no later than
December 27, 1883. Comments should be
sent directly to ASTM Committee D-28,
Mr. Richard D. Rivers, American Air
Filter Company, P.O. Box 35260,
Louisville, KY 40232.

A copy of such comments should be
sent to Mr. John W. Locke, Manager,
Laboratory Accreditation, NBS, TECH
B141, Washington, D.C. 20234; (301) 921~
3431, Additional inquiries related to
NVLAP can also be directed to Mr.
Locke.

Dated: October 24, 1983,
John W. Lyons,

Acting Director, Notional Bureau of
Standards.

September 20, 1963,

Dr. Emest Ambler, Director, National Bureau
of Standards, Washington, D.C. 20234

Dear Dr. Ambler: In accordance with
Section 7c4 of Title 15 of the Code of Federsl
Regulations, the ASTM Committee D-28 on
Activated Carbon requests that you establish
a laboratory accreditation program (LAP)
under the National Voluntary Laboratory
Accredition Program (NVLAP) to accredit
laboratories which test activated carbon to
the requirements of applicable standards.

For the purpose of defining the scope of
this proposed LAP, “activated carbon™
includes a group of granular carbonaceous
substances processed to enhance their gus-
adsorptive properties.

The applicable product standard is ASTM
D4069, "Impregnated Activated Carbon Used
to Remove Gaseous Radiviodines from Gus
Streams.” A copy is attached. The following
test methods listed in the product standard
should be included in the LAP:

1. Methyl lodide Efficiency, 30 oC, 95% RH
(ASTM D3803, Method A)

2, Methyl lodide Efficiency. 80 oC, 5% RH
(ASTM D3803, Method B),

3, Elemental lodine Efficiency, 30 oC. 05%
RH (ASTM D3803, Method D).

4. Elemental lodine Efficlency, 100 oC
(ASTM D3803, Method E).

Number of Laboratories

There sre approximately 9 laboratories
that perform this testing in the U.S.A. and
several foreign laboratories which may be
interested and eligible to become accredited
under this proposed LAP.

Usars of Laboratories

Users of accredited laboratory services
would include operators of nuclear power
plants and fuel reprocessing facilities;
contractors respansible for the construction,
maintenance and decommissioning of such
faciiities; laboratories (including national
laboratories) involved in research and
regulatory studies for the nuclear industry;
and military agencies involved in nuclear
power reactor applications.

Need for this LAP

National Need: Radioiodine isolopes are
unavoidable by-products of nuclear power
production. Substantial quantities are
produced by fission of nranfum and thorfum
during power-reactor operation. In addition,
smaller quantities are produced for medical
and research purposes in research reactors
and particle accelerators. These radiojodine
isotopes pose hazards, not only to workers
within nuclear facilities, but to the public at
large. The hazard exists in day-to-day
operation; and is multiplied greatly by the
possibility of massive accidental releases.
Because of the high damage level of
radiolodine to vital organs (the thyroid in
particular), and because of the concentration
of iodine which takes place in the food chain,
the ability to trap radiciodine compounds
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under all possible generation situntions with
high efficiency is essential to a safe. viable
nuclear technology. The test procedures to be
certified under this LAP are designed to
demonstrate the effectiveness of the material
most commonly used for rodioiodine trapping
in nuclear facilities, The listed tests evaluate
the tested activated carbons under a range of
conditions approximating normal and
aceident environments, The standard (ASTM
D4089) sets pass levels which will yield
tolerable, minimal worker and public
exposure to radiciodine compounds in
nuclear facilities with correctly-designed
containment systems,

Benefits to Public Interest: It is of utmoat
importance to public safety that nuclear
systems have containment equipment which
is designed to hold worker and public
exposure to minimal levels, It is equally
important that procedures be established to
assure that the materials used in such
systems continue to have the quality
specified in system design throughout the life
of the facility. Activated carbon in any
filtration system must be replaced
periodically. The only way its quality can be
assured is through batch-by-batch tests
correctly carried out lo proven standards by
competent, appropriately equipped
laboratories, This is the aim of this set of
stundards, and this LAP. Neither the
manufacture or the evaluation of activated
carbon for radiolodine capture is simple, The
LAP is needed to assure the delivery of
filtration media meeting standards which
have been determined to be necessary.

Impartance of Standards for Commerce,
Cansumer Well Being, or Public Health and
Safety: Radioiodine compounds have become
powerful tools for medical diagnosis and
therapy. The very qualities that provide these
benefits, however, make them dangerous
when they enter the human body undetected
and uncontrolled. Radioiodine can destroy a
cancerous thyroid gland, saving a life and
allowing pharmaceutical replacement of
thyroid function; it can also destroy a healthy
thyroid, and take a life. Radioiodine
compounds are peculiarly insidious because
they provide no easily detectable indication
of their presence at levels alrendy hazardous,
Hence, the need for containment at the
source, A truly massive release from a
nuclear power plant would require
evacuation of people from the surrounding
territory and destruction of grazing animals
because of radiolodine pollution alone.
Widespread processing of milk in areas
beyond the evacuation zone would be needed
to prevent hazard to children.

An additional benefit accrues when the
public is protected by reliable, quality-
conltrolied systems. Their perception of
danger is justifiably reduced, and they are
then more willing (o examine the technology
involved on & rational basis, and 1o accept it
within reasonable economic constraints,
This, in turn, can yield lower costs for
necessary services like electric power,

Existing Valid Testing Methodology

Test Procedures

Properties of the activated carbon tested
(hardness, moisture content, particle size,
etc). These tests involve relatively simple

equipment, and are standardized versions
of tests which have been performed for
many years in the activated carbon
industry. They are helpful in assuring the
uniformity and repesatability of the
activated carbons specified under D4069,
but there {8 no major concern in the
industry as to the reliability of testing done
under these methods, However, the second
group of tests-all contained in ASTM D3803
{enclosed)—is far more complex, It first
describes a system of feeding radioiodine-
labelled compounds to standardized
samples of activated carbon. It then details
procedures for measuring the fraction of
the radioiodine which passes through the
carbon bed in the course of the test, and
the amount retained in the bed. Several
different patterns of temperature and
humidity are specified for this group of
tests, These conditions are designed to
simulate normal and predicted post-
sccident operating conditions for the
carbon beds. These methods have been
developed by ASTM Committee D28, The
history of their development and
evalustion to date is described in the
paragraph, “Procedures Used in
Formulating This Request,” below.
Feasibility and Practicality of
Administering a LAP: It appears that a LAP
for this standard is no less feasible or
practical than the LAP's now eslablished
under NVLAP. Most laboratories which could
be involved have expressed desire for the
program. Potential industry users and ASTM
Committee D28 are prepared to consult with
NBS on the program. The standard is
unequivocally defined and has been In use
for more than a year by the target
laboratories.

Procedures Used in Formulating This Request

The following steps were taken by ASTM
Committee D28 in arriving at this request for
a LAP:

The committee was organized in 1962 to
develop standards for testing and specifying
activated carbon products. It has three
subcommittees:

D28.02 Liguid Phase Applications
D28.03 Definitions
D28.04 Cas Phase Applications

The development of standards related to
use of activated carbon in nuclear safety
systems has been the responsibility of
Subcommittee D28.04. D 28 Subcommittees
operate under the rules of ASTM, which
maintain open access to all interested parties,
Membership is dependent on technical
qualifications, but every effort has been made
to recruit members from a wide spectrum of
industry interests. The entire group of nuclear
activated carbon standards each went
through several draft versions, which were
discussed and amended in open committes
meetings. Final versions were submitted to
three separate ballots (Subcommittee,
Committee, and Society-wide). In all cases,
there were certain negative votes which were
answered, either by clarification {with the
dissenting voter agreeing 10 reverse his vote),
by committes majority adoption of the
dissenting opinion, or by & committee
majority vote that the complaint was “not
persuasive." Records of these procedures

have been maintained throughout the
development of these standards.

Athough ASTM D28.04 has been the
committee with responsibility for these
standards, it has not been alone in its
interest. The ASME Committee on Nuclear
Air and Gas Treatment ([CONAGT) has made
use of ASTM D 28 standards in writing Its
own guideline standards for design and
testing of nuclear safety systems (ANS1/
ASME N509, Nuclear Power Plent Air
Cleaning Units and Components and ANSI/
ASME N510. Testing of Nuclear Alr-Cleaning
Systems). :

In addition, CONACT and ASTM D 28
have cooperated in implementing and
analyzing an interlaboratory comparison of
the test methods of ABTM D3803, In May of
1982, 4 letter was circulated from ASTM
D28.04 notifying 21 organizations of its intent
to pursue & NVLAP Certification Program.
The circulation list included all known U.S.
laboratories engaged In testivig nuclear grade
activated carbons, plus suppliers of nuclear
safety systems using this material snd
several regulatory agencies involved in
setting standards for and maintaining quality
of this material, A questionnaire was sent
along to determine which of the pertinent
ASTM standards should be included in the
NVLAP prograni® Twelve responses to this
questionnaire were received, The consensus
of these responses was that the NVLAP
program was needed, and probably should
include all ten of the test standards listed in
Specification D4069. However, the problems
involved in obtaining persons knowledgeable
in all of these test procadures to serve as
laboratory auditors convinced D 28 that, as a
firsl step, the LAP should be limited to test
methods in D3803, Satisfactory
reproducibility had been obtained for all the
tests called out by D4069, For Standard
D3803, however, some difficulties have been
observed recently during an interlaboratory
comparison sponsored by the ASME
CONAGT committes. Carefully subdivided
samples of activated carbons, both new and
removed from nuclear power plant service,
were distributed to a group of laboratories for

+ test “in accordance with ASTM D3803." The

rosults obtained had variance wider than
would have been expected. ASTM Commitlee
D28.04 was asked to examine the dala sets to
seek an explanatianfor this variance.
Committes D28,04 found that the conditigns
of ASTM D3803 had not hoen met by the
mujority of participunts, either a5 a result of
misunderstanding or from lack of equipment
exaotly meeting the requirements of D3503.
These problems indicated to D28.04 the clear
need for laboratory accreditation, and
prompted moving forward on this request for
a NVLAP program,

We assort that the ASTM Committee D 28
qualifies under the due process requirements
of the NVLAP Part 7¢ Procedures for private
sector organizations to make this request.

Development of Technical Details

We are ready to provide technical support
for the development of the details for
administering this LAP. In addition, we hope
to identify technical experts for your use in
assessing applicant laboratories. We hope
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that membars of ASTM Committee D 28 can
continue to contribute in the development of
technical requirements for accrediting
laboratories 1o implement this LAP.

Please let us know if we can provide any
other information or assistance you may
need. We look forward to the National
Bureau of Standards’ favorable consideration
of this request.

Sincerely,

Richard D. Rivers,

Chairman, ASTM Committee D-28.04,
American Air Filter Company, P.O. Box 85260,
Louisville, Kentucky 40232.

IFR Doc. 63-26142 Filed 10-25-83; 8:45 um]

DILLING COOE 3510-13-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjusting the Import Limils for Certain
Cotton, Wool and Man-Made Fiber
Textile Products From the People’s
Republic of China

October 24, 1983,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA) under the authority
contained in E.O, 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on October 28,
1883, For further information contact
Diana Bass, (202/377-4212).

Background

A CITA directive establishing import
limits for specified categories of cotton,
wool and man-made fiber textile
products, including Categories 351, 447,
448 and 640, produced or manufactured
in the People’s Republic of China and
exported during the twelve-month
period which began on January 1, 1983,
was published in the Federal Register on
August 19, 1083 (48 FR 37688). Under the
terms of the Bilateral Cotton, Woal and
Man-Made Fiber Textile Agreement of
August 19, 1983, the Covernment of the
People's Republic of China has notified
the Government of the United States of
its intention to use flexibility in the form
of swing to be applied to the current-
year limits for these categories. The
limit for Category 640 is being reduced
accordingly to account for swing being
applied to Categories 351, 447 and 448.

A description of the textile categories
in terms of T.S,U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as

amended on April 7, 1983 (48 FR 15175)
and May 3, 1983 (48 FR 19924).

Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

October 24, 1983,

Committee for the the Implementation of
Textile Agreements

Commissioner of Customs,
Department of the Treasury. Washington,
D.C.

Dear Mr. Commissioner: This directive
further amends, but does not cancel, the
directive of August 19, 1883 from the
Chairman of the Committee for the
Implementation of Textile Agreaments which
established levels of restraint for certain
specified categories of cotton, wool and man-
made fiber textile products, produced or
manufactured in the People's Republic of
China and exported during 1983,

Effective on October 28, 1983, the directive
of August 10, 1083 is hereby further amended
to adjust the previously established levels of
restraint for Categories 351, 447, 448, and 640
to the following under the terms of the
Bilateral Cotton, Wool and Man-Mada Fiber
Textile Agreement of August 19, 1983:"

Adjusted
12.en0nsh
feved of
restraant
' (dozon)

351 - 304,500
a7 72578
¢ s - S ot 10,425
€40 1,001,332

' The
mmwmma;maumbrmwm
The Committee for the Implementation of

Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rilemaking provisions of 5
U.8.C. 553,

Sincerely,
Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreemonts,
(FR Doc. £3-29153 Filed 10-36-83; 843 ain]
BILLING CODE 3510-25-M

Adjusting Import Restraint Limits for
Certain Cotton Appare! Products From
India

October 24, 1983,

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority

'The Agreement provides, in part. that (1) with
the exception of Category 315, any specific limit
may be exceeded by not more than 5 percent of its
square yards equivalent total, provided that the
smount of the increase is compensated for by an
equivalent squure yurd equivalent decrease in one
or more other specilic limifa fn tha agreement year;

2) the specific limits for certain Catogories may be
increased for carryforward, and (3) administrative
arrangements or adjustments may ba mads to
resolve minor problems arising in the
Implementation of the agreement.

contained in E.Q. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs, to be effective on October 31,
1983.

A CITA directive dated December 27,
1982 (47 FR 58339) established import
restaint limits for specified categories of
cotton, wool and man-made fiber textile
products, including Categories 328/
339.340 and 341, produced or
manufactured in India, exported during
the twelve-month period which began
on January 1, 1983, which may be
entered into the United States for
consumption beginning Janusry 1, 1983,
At the request of the Government of
India, flexibility provided under the
terms of the Bilateral Cotton, Wool and
Man-Made Fiber Textile Agreement of
December 21, 1852 is being applied in
the form of swing to the limits for
Categories 338/339/340 and 341,
increasing the limit for women's, girls'
and infants’ woven cotton blouses in
Category 341 to 2,589,181 dozen. To
account for the increase in Category 341
the limit for cotton shirts and blouses in
Category 338/339/340 is being reduced
by a corresponding amount in
equivalent square yards from 887,857
dozen to 909,915 dozen. Thaose
adjustments apply to merchandise,
produced or manufactured in India and
exported during the agreement year
which began on January 1, 1983 and
extends through December 31, 1983,

Waiter C. Lenahan,

Chairman, Commitiee for the Implementation
of Textile Agreements.

October 24, 1983,

Commiltee for the Implementation of Textile
Agreemenls

Commissioner of Customs,
Department of the Treasury, Washington,
D.C.

Dear Mr. Commissioner: This directive
amends, but does not cancel, the directive of
December 27, 1882 from the Chairman of the
Committee for the Implementation of Textile
Agreements, concerning imports into the
United States of certain cotton, wool, and
man-made fiber textile products, produced or
manufactured in India,

Effective on October 31, 1883, the directive
of December 27, 1082 is hereby amended to
adjust the previously established twelve-
month limits for Categories 338/339/340 and
341 to the following amounts: *

1 The Bilateral Colton, Wool, and Man-Made
Fiber Textile Agreement of December 21, 1962
provides, in part, that: {1) specific limits may be
exceeded by designated percentages for swing,
carryover, and carryforward and {2) administrative
arrangements of adjustments may be made to
resolve minor problems arising in the
implamentation of the agreement,
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The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of §
U.S.C. 553,

Sincerely,
Walter C. Lenahan,
Chairman, Cammittee for the implementation
of Textile Agreements,
[¥R Doc. 83-20194 Filad 10-26-a% 045 win)
BILLING CODE 3510-25-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Pub, L. 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
December 8, 1983; Tuesday, December
13, 1983; Tuesday, December 20, 1983;
and Tuesday, December 27, 1983 at 10:00
a.m. in Room 1E801, the Pentagon,
Washington, D.C.

The Committee's primary
responsibility s to consider and submit
recommendations to the Assistant
Secretary of Defense (Manpower,
Reserve Affairs, and Logistics)
concerning all matters involved in the
development and authorization of wage
_ schedules for federal prevailing rate
employees pursuant to Pub. L. 92-392. At
this meeting, the Committee will
consider wage survey specifications,
wage survey data, local wage survey
committee reports and
recommendations, and wage schedules
derived therefrom.

Under the provisions of section 10(d)
of Pub. L. 92-463, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b." Two of the malters so
listed are those “related solely to the
internal personne! rules and practices of
an agency,” (5 U.S.C. 552b, (c)(2)), and
those involving “trade secrets and
commercial or financial information
obtained from & person and priviieged
or confidential” (5 U.S.C. 552b. (c)(4)).

Accordingly, the Deputy assistant
Secretary of Defense (Civilian Personnel
Policy & Requirements) hereby
determines that all portions of the

meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b [c)(2)), and the detailed
wage data considered by the Committee
during its meetings have been obtained
from officials of private establishments
with guarantee that the data will be held
in confidence (5 U.S.C. 552b. (c)(4)).

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee's attention.
Additional information concerning this
meeting may be obtained by writing the
Chairman, Department of Defense Wage
Committee, Room 3D264, the Pentagon,
Washington, D.C. 20301.

Dated: October 24, 1983,

M.S. Healy,

OSD Fedeal Register Liaison Officer.
Department of Defense.

[FR Doc. 83-20251 Flled 10-20-83: 845 &m|
BILLING CODE 38710-01-M

Defense Mapping Agency

Defense Mapping Agency Advisory
Commitiee on Mapping, Charting and
Geodesy (MC&G); Closed Meeting

Pursuant to the provisions of
Subsection {d) of Section 10 of Pub. L.
92-463, as amended by Section 5 of Pub.
L. 94-409, notice is hereby given thata
closed meeting of the DMA Advisory
Committee on MC&G has been
scheduled as follows:

Tuesday and Wednesday 22 and 23
November 1983, DMA Special Program
Office for Exploitation Modemization,
McLean, Virginia. The entire meeting,
commencing at 0800 hours each day is
devoted to the discussion of classified
information as defined in Section
552b{c)(1), Title 5 of the U.S. Code and
therefore will be closed to the public.
The Committee will receive briefings on
and discuss several current critical
MC&G issues and advise the Director,
DMA on related scientific and technical
matters.

Dated: October 24, 1663,

M. 8. Hwyo

OSD Federal Register Liaison Officer,
Woshington Headquarters Services,
Department of Defense.

[FR Doc, 83-25250 Filod 10-285-83; 843 am]
BILLING CODE 3810-01-M

Military Traffic Management
Command

Directorate of Personai Property;
Domestic Household Goods Program

We refer to the DoD notice appearing
in 48 FR 45144, subject as above, on
October 3, 1983, and are hereby-
extending the date for submission of
written comments until 4:30 p.m. e.s.t. on
November 4, 1983. All carriers who have
already submitted written comments
under the prior deadline of October 17,
1983, may withdraw, change, or
supplement them.

Correction: In the original notice we
refer in the third column, 17th line from
bottom, “Tenders or rate bureaus.” This
should be corrected to read “Tenders of
rate bureaus.”

M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense,

October 17, 1983,

[FR Doc, 83-20157 Filed 10-29-%% 845 am]
BILLING CODE 3710-00-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER84-27-000]
Centel Corp,; Filing

October 24, 1683

The filing Company submits the
following:

Take notice that on October 13, 1983,
Centel Corporation (Centel) tendered for
filing a Whaolesale Contract between
Centel and Western Power and the
Municipal City of Cimarron, Kansas.

Any person desiring to be heard or to
protest gaid filing should file & motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
15, 1983. Protests will be considered by
the Commission in determining the
appropriinte action to be taken, but will
not serve to make protestants parties lo
to be taken, but will not serve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
inspection.

Kennoth F. Plumb,

Secretary.

¥R Doc. 83-20210 Filed 10-20-83; 245 am)

BILLING CODE 8717-01-M

{Docket No. ES84-6-000]

Central lilinois Light Co.; Application

Octaber 24, 1823.

Take notice that on October 14, 1983,
Central lllinois Light Company
(Applicant) filed an application with the
Commission seeking authority pursuant
to Section 204 of the Federal Power Act
to issue shart-term debt obligations in
the aggregate principal amount not
exceeding $66,000,000 outstanding at
any time with final maturities of not
later than December 31, 1988,

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
November 15, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions or
protests in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 or 385.214). The application is on
file with the Commission and available
for public inspection.
Kennath F. Plumb,

Secretary.
[FR Doc, 83-20217 Pled 10-26-81; £45 am|
BILLING CODE 6717-01-M

[Docket No. ER84-31-000]

Central and South West Services, Inc.;
Filing

October 24, 1883,

The filing Company submits the
following:

Take notice thal on October 14, 1883,
Central and South West Services, Inc.
(CSWS) tendered for filing an Operating
Agreement among Cenlral Power and
Light Company, Public Service Company
of Oklahoma, Southwestern Electric
Power Company, West Texas Utilities
Company and CSWS, dated September
28, 1883. CSWS states that the purpose
of the Operating Agreement is to
provide the contractual basis for
coordinated planning, construction,
operation and maintenance of the
operating subsidiaries of Central and
South West Corporation.

CSWS requests an effective date of
December 14, 1883, and therefore
requests waiver of the Commission's
notice requirements.

Any person desiring to be heard ar to

protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capital Street, N.E., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before November
186, 1983. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve o make protestants parties to
the proceeding. Any person wishing to:
become a party must file &8 motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelary.

(PR Doc. 63-20218 Filed 10-20-83; 8:35 am|

BILLING CODE 6717-01-M

[Docket No. ER34-33-000]

Cleveland Electric llluminating Co.;
Flilng

October 24, 1983,

The filing Company submits the
following:

Take notice that on October 14, 1983,
Cleveland Electric lluminating
Company (CE!) tendered for filing an
executed Service Agreement and
Exhibits A and B thereto, providing for
transmission by CEI of approximately 15
MW of power from the 345 kv
interconnection point to CEl's Juniper-
Canton Line with the Ohio Power
Company to the City of Cleveland, Ohio
(City) in accordance with the terms and
canditions of CEI's FERC Transmission
Service Tariff.

CEl requests an effective date of
October 1, 1983, and therefore requests
waiver of the Commission's notice
requirements.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
18, 1983. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kennath F. Plumb,

Secretary.

{¥R Doc. £3-29219 Filed 10-20-83; 43 am)

BILLING CODE 6717-01-M

[Docket No. ER84-29-000]
Dayton Power & Light Co.; Filing

October 24, 1963.

The filing Company submits the
following:

Take notice that on October 14, 1983,
the Dayton Power and Light Company
(DP&L) tendered for filing an executed
Service Agreement For Partial
Requirements And/Or Transmission
Wheeling Service To Municipalities For
Resale (Service Agreement) between
DP&L and the Village of Lakeview,
Ohio.

DP&L states that the proposed Service
Agreemenl permits the Village of
Lakeview to receive partial
requirements and transmission wheeling
service from DP&L under its FERC
Electric Tariff, Original Volume No. 2.
The previous service agreement
between DP&L and the Village of
Lakeview under which the Village of
Lakeview received pursuant to DP&L's
FERC Electric Tariff Original Volume
No. 1, is superseded.

DP&L requests an effective date of
October 1, 1983, und therefare requests
waiver of the Commission's nolice
requirements,

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or prolest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
15, 1983. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.

Keoneth F, Plumb,

Secretary.

{FR Doc. 33-20220 Filed 10-28-53: 845 am)
BILLING CODE €717-01-M
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[Docket No. ER84-30-000]
Florida Power Corp.; Filing

October 24, 1983.

The filing Company submits the
following:

Take notice that on October 14, 1983,
Florida Power Corporation (Florida
Power or Company) tendered for filing
an executed agreement between itself
and Seminole Electric Cooperative, Inc,
(Seminole). It provides rates and terms
and conditions for (1) supplemental
service, stratified into base load and
intermediate/peaking service, (2}
transmission/distribution service and
(3) load following service. The present
filing, together with the interchange
contract filing on August 22, 1983 in
Docket No. ER83-695-000, are requested
to become effective on the first day of
the month after Seminole's 600 MW No.
1 generaling unit begins commercial
operation. The Company submits that
good cause exists for waiver of the 60-
day notice requirement. The unit is
expected to begin commercial operation
on December 1, 1983,

The Company presently provides
service to Seminole to supplement
capacity and energy from the
Southeastern Power Administration and
from Seminole’s entitlement share of
Crystal River No. 3 unit. In 1982 the
Company provided over 90% of
Seminole’s demand and energy
requirements at delivery points within
the Company'’s service area. This figure
will decrease to less than 30% when the
first Seminole unit comes on line and
will decrease further when a second 600
MW unit goes into service in January
1985,

The stratified rate in the agreement is
intended to insure that the reduction in
revenues from Seminole is reasonably
relaled to the reduction in base load
costs,

The demand and non-fuel energy
charges are as follows:

W/

Moy | ‘ool
Baso Lo#d .} $9.14 |$0.00420
i Sate/Poanng = 435 | 000780

The Company states that the fuel
charges for each type of service are to
be based on actual monthly fuel costs of
units designated as base load or
intermediate/peaking,

The Company further states that a
transmission charge of $1.54 per month,
applies to all delivery points and an
additional distribution charge, $1.59 per
moQ!h. applies to delivery points below
69 Kv.

Copies of the filing were served on
Seminole and the Florida Public Service
Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE,, Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
18, 1983, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,
Secretary.

[FR Doc. 83-29221 Filed 10-25-2% §45 am]
BILLING CODE 8717-0%-

[Docket No. ER84-32-000]

Idaho Power Co,; Flling

October 24, 1983,

The filing Company submits the
following:

Take notice that on October 14, 1983,
Idaho Power Company (ldaho) tendered
for filing in compliance with the Federal
Energy Regulatory Commission’s Order
of October 7, 1878, 2 summary of sales
made under the Company's 1st Revised
FERC Electric Tariff, Volume No. 1
(Supersedes Original Volume No. 1)
during August, 1983, along with cost
justification for the rate charged. This
filing includes the following
supplements:

Utah Power & Light Company,

Supplement 22
Montana Power Company, Supplement

20
Sierra Pacific Power Company,

Supplement 20
Portland General Electric Company,

Supplement 15
Washington Water Power Company.

Supplement 11
Los Angeles Depl. of Water & Power,

Supplement 12
City of Burbank, Supplement 12
City of Pasadena, Supplement 12
City of Glendale, Supplement 12
San Diego Gas & Electric Company,

Supplement 10
Southern California Edison, Supplement

13

Any person desiring 1o be heard or lo

protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385,211,
385.214). All such motions or protests
should be filed on or before November
16, 1883, Protests will be considered by
the Commission in determining the
appropriateaction to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection. )

Konneth F. Plumb,
Secretory.

[FR Doc. 8-29222 Filed 10-26-8); 845 am]
BILUING CODE 8717-01-M

[Docket No. ERB2-412-001)

Kansas Gas & Electric Co.; Refund
Report

October 24, 1983,

Take notice that on October 7, 1983,
Kansas Gas and Electric Company
("KG&E") submitted for filing a Refund
Report to the Cities of Neodesha,
Winfield, and Mulvane, Kansas, in
compliance with a Commission Letter
Order dated August 1, 1983 in Docket
No. ER82-412-000.

KG&E states that this refund is to
correct the Statement of Refunds dated
September 8, 1983, KG&E inadvertently
excluded refunds due because of a 1¢
per kW reduction in the charge for
service provided under Service Schedule
E, Transmission Service for Outside
Firm and Participation Power Purchases.

KG&E further states that this
Statement of Refunds details the refund
calculation made for customers taking
service under Service Schedule E from
March 1, 1883 through June 30, 1983,

Neodesha, Kansas received a refund
of $333.85. Winfield, Kansas received a
refund of $1,532.27, and Mulvane,
Kansas, received an amount of §298.27.

Any person desiring to be heard or to
protest this filing should file comments
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, on or
before November 3, 1983. Comments will
be considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
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with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Poc. 63-29223 Filed 10-25-83: A4S uej

SILLING CODE €7 17-01-M

[Docket No. ER84-26-000]

Montana Power Co.; Filing

October 24, 1983,

The filing Company submits the
following:

Take notice that on October 11, 1883,
the Montana Power Company
(Montana), tendered for filling a revised
Appendix 1 as required by Exhibit C for
retail sales in accordance with the
provisions of the Residential Purchase
and Sale Agreement (Agreement)
between Montana and the Bonneville
Power Administration (BPA).

As a result of BPA's review,
Montana's Average System Cost was
adjusled as follows:

Junachction Fiod raw Adgustod e

MONang ... | 17,65 enlla /Rt .1 17.00 mills/K\Wh,

A copy of the filing was served upon
BPA.

Any person desiring 10 be heard or to
protest said filing should file a motion to
infervene or protest with the Federal
Energy Regulatory Commission, 825,
North Capitol Street, NE., Washington,
D.C, 20426, in accordance with Rules 211
and 214 of the Commission’s Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure [18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November 3,
1983, Protests will be considared by the
Commission in determining the *
appropriale action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Keaneth F. Plumb,

Secretary.

(FR Doc. 83-20024 Filed 10-35-63; 545 )
BILLING CODE 6717-01-M

|Docket No. ER84-28-000]

Northern States Power Co; Filing

October 24, 1083,

The filing Company submits the
following:

Take notice that on October 13, 1983,
Northern States Power Company
[Wisconsin) (NSP) tendered for filing a

wholesale electric service agreement,
dated June 22, 1983, between NSP and
the City of Whitehall (City), a municipal
corporation in Trempealeu County,
Wisconsin, NSP states that the June 22,
1983 agreement supersedes a previous
agreement between the parties dated
June 2, 1670. NSP further states that the
June 22, 1983 agreement was executed to
reflect the fact that the City has
installed its own substation which,
among other things, will enable the City
to take service from NSP without having
to pay the distribution substation -
demand charges in NSP's W-1 Rate
Schedule.

NSP requests an effective date of
September 28, 1983, and therefore
requests waiver of the Commission's
notice requirements.

A copy of this filing has been filed
upon the City.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 885.211,
385.214). All such motions or protests
should be filed on or before November
15, 1983, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the praceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 63-20225 Filed 10-26-6Y: 8:45 uim)
BILLING CODE 8717-01-M

[Docket No. ER84-35-000]

Northern States Power Co.; Filing

October 24, 1963,

The filing Company submits the
following:

Take notice that on October 17, 1883,
Northern States Power Company (NSP)
tendered for filing copies of its Firm
Power Resale Agreement.

NSP states that this agreement
replaces those contracts existing
between NSP and its wholesale
customers that were cancelled by NSP
pursuant to notice on April 30, 1983,

NSP requests an effective date of
December 16, 1983.

Copies of this filing have been served
upon Northern States Power Company's
Minnesola wholesale customers affected

by this filing and the Minnesota Public
Utilities Commission. X

Any person desiring to be heard or to
protest said filing should file @ motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
18, 1983. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 83-29228 Filed 10-20-4% 145 s
BILLING CODE 6717-01-M

[Docket No. ER80-241-001)

Superlor Water, Light & Power Co.;
Compliance Filing

October 24, 1963,

Take notice that on October 12, 1983,
Superior Water, Light and Power
Company ("SWL&P") submitted for
filing its Rate Schedule W-8 Revised, in
compliance with a December 11, 1981
Commission Letter Order approving the
Settlement Agreement.

Any person desiring to be heard or to
protest this filing should file comments
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, on or
before November 3, 1983. Comments will
be considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Dot 83-29227 Filed 10-28-8% &AS am]
DILLING CODE 8§717-01-M

[Docket No. ER77-473-001)

Superior Water, Light and Power Co,;
Compliance Filing !

October 24, 1883,

Take notice that on October 12, 1983,
Superior Water, Light and Power
Company, submitted for filing its Rate
Schedule W-8 Revised, in compliance
with the Commission’s Order
"Approving the Settlement Agreement.”

—
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Any person desiring to be heard or to
protest this filing should file comments
with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20428, on or
before November 3, 1863. Comments will
be considered by the Commission in
determining the appropriate action to be
taken, Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

(FR Doc. 835-20228 Filed 10-26-83; 8:45 am|
BILUNG CODE 6717-01-M

[Docket No. ER77-59-001)

Superior Water, Light and Power Co.;
Compliance Filing

October 24, 1683,

Take notice that on October 12, 1983,
Superior Water, Light and Power
Company ("SWL&P") submitted for
filing its Rate schedule W-5 Revised, in
compliance with the January 9, 1978
Commission Order “Approving
Settlement Agreement”,

Any person desiring to be heard or to
protest this filing should file comments
with the Federal Energy Regulatory
Commission, 825 Nosrth Capitol Street,
NE., Washington, D.C. 204286, on or
before November 3, 1983, Comments will
be considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secaretary.

[FR Doc. €3-20229 Filed 10-26-8Y B:45 am]
BILLING CODE 6717-01-M

| Docket No. CP75~119-008]

Tennessee Gas Pipeline Company, a
Division of Tenneco Inc.; Petition To
Amend

October 24, 1983,

Take notice that on October 5, 1983,
. Tennessee Gas Pipeline Company, a
Division of Tenneco Inc. (Tennessee),
P.O. Box 2511, Houston, Texas 77001
filed in Docket No. CP75-119-008 a
petition to amend the order
accompanying Federal Power
Commission Opinion No. 789, {ssued on
March 7, 1977, as amended, to authorize
transportation of natural gas from a new
source of supply in South Pass Blocks 24
and 27, offshore Louisiana, to be

' This proceeding was commenced before the
# PC. By joint regulation of October 1, 1877 (10 CFR
1000.1 ), it was transferred to the Commission,

received by Tennessee at a previously
authorized point of receipt, all as more
fully set forth in the petition to amend
which is on file with the Commission
and open to public inspection.

It is stated that Tennessee is presently
authorized to receive from Shell Oil
Company, at specified points, up to
22,500 Mcf per day of natural gas
produced from certain specified sources,
and to transport such gas for Shell Oil
Company to an interconnection at
Yscloskey, Louisiana, with Creole Gas
Pipeline Company (Creole) for
redelivery by Creole to Air Products and
Chemicals Inc, (Air Products).

As stated in Tennessee's petition,
Tennessee purchases gas supplies from
Shell Offshore, Inc. (Shell), successor in
interest to Shell Oil Company under,
inter alia, a gas sale and purchase
contract dated June 18, 19786 (Shell's
FERC Rate Schedule No. 1), which
covers gas produced from various areas,
including South Pass Blocks 24 and 27,
offshore Louisiana, Tennessee further
states that Shell has advised that
portions of these blocks are located in
the offshore Federal Domain and,
further, that by virtue of a reservation
clause in the gas sale and purchase
contract, such Federal Domain gas is
available for transportation. Tennessee
notes that inasmuckh a5 the
Commission's revised policy announced
in Opinion No. 10/B would now permit
such transportation, Shell has requested
that Tennessee recelve such gasat a
previously authorized receipt point, such
point being designated in the
transportation agreement between
Tennessee and Shell as “Delivery Point
‘B," " for transportation under the
authorization issued herein.

Tennessee further maintains that, in
Opinion No. 10-B, the Commission, intar
alia, revised its previous policy with
respect to end-use restrictions imposed
upon pipeline certificates for the
transportation of producer reservation
gas, indicating that such restrictions are
no longer in the public interest.
Accordingly, Tennessee also reques!s
that the Commission provide that the
authorization for the transportation of
gas from the new source is free of any
end-use restriction.

Any person desiring to be heard or to
make any protest with reference o said
petition to amend should on or before
Nov. 21, 1883, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385,214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests

filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Kenneth F. Plumb,

Secretary.

{FR Doc. #3-20200 Filed 10-26-83: 45 am)

BILLING CODE 6717-01-M

[Cocket No. CP83-506-000]

Texas Eastern Transmission Corp,;
Application

October 24, 1663,

Take notice that on September 12,
1983, Texas Eastern Transmission
Corporation {Tetco), P.O. Box 2521,
Houston, Texas 77252, filed in Docket
No. CP83-506-000 an application
pursuant to Section 7(b) of the Natural
Gas Act for permission and approval to
abandon a transportation service for
Northern Natural Gas Company,
Division of InterNorth, Inc. (Northern),
authorized by the Commission in Docket
No. CP79-364, all as more fully set forth
in the application which is on file with
the Commission and open to public
inspection.

Telco states thal, pursuant to a gas
transportation agreement dated June 7,
1979, it was transporting up to 100,000 dt
equivalent of natural gas per day ona
firm basis and up to 50.000 dt equivalent
of natural gas per day on an
interruptible basis, Tetco was receiving
the gas from Transcontinental Gas Pipe
Line Corporation for Northern's account
in Calcasieu Parish, Louisiana, and
delivering gas to Houston Pipe Line
Company for Northern's account in
Chambers County, Texas,

Tetco states that, pursuant to an
amendment to the transportation
agreement dated April 12, 1979,
Northern will nolt require the certificated
transportation service beyond December
31, 1883, because Northern has made
arrangements to have the gas
transported on a self-implementing basis
pursuant to Part 284 of the Commission’s
Regulations, It is asserted that no
facilities will be abandoned.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
November 21, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion lo
intervene or a protest in accordance
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with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10), All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party lo a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject o
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a8 motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Tetco to appear or be
represented at the hearing.

Kenneth F. Plumb,

Secretary.

|FR Doc. 8320212 Filed 10-20-83 845 am)
BILLING CODE 0717-01-M

[Docket No. ID-1800-000])

Thomas A. Greenquist; Application

Qctober 24, 1883,

The filing individual submits the
following:

Take notice that on October 13, 1983,
Thomas A. Greenquist, filed an
application pursuant to Section 305(b) of
the Federal Power Act to hold the
following positions:

President—Bangor Hydro-Electric

Company Y
Director—Bangor Hydro-Electric

Company
Director—Maine Yankee Atomic Power

Company
Vice President—Maine Electric Power

Company, Inc.

Director—Maine Electric Power

Company, Inc.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
384.214). All such motions or protests
should be filed on or before November
10, 1983, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Coples of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|FR Doc. £3-29212 Plled 10-28-83: 5:45 am|
BILLING CODE 6717-01-M

[Docket No. ER84-36-000)

Vermont Electric Power Co.; Filing

Oclober 24, 1683,

The filing Company submits the
following:

Take notice that on October 14, 1983,
Vermont Electric Power Company
(Vermont) tendered for filing the
following documents affecting Rate
Schedule No. 236:

Exhibit B—Adds Berlin in Substation to
Substation Participation Agreement
Exhibit C—One Line Diagram for Berlin

Substation
Exhibit D—Exclusive costs for Berlin

Substation
Exhibit E—Common use costs for Berlin

Substation

Vermont requests an effective date of
June 1, 1882, and therefore requests
waiver of the Commission’'s notice
requirements.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 204286, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before November
18, 1583, Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding, Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file

with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

{FR Doc. 83-26244 Filed 10-26-82 35 am|

BILLING CODE 6717-01-M

— ——

FEDERAL RESERVE SYSTEM

Acquisition of Bank Shares by Bank
Holding Companies; First Southern
Bank Corp., et al.

The companies listed in this notice
have applied for the Board's approval
under section 3(a)(3) of the Bank Hlding
Company Act (12 U.S.C. 1842(a}(3)) to
acquire voting shares or assets of a
bank. The factors that are considered in
acting on the applications are set forth
in Section 3(c) of the Act (12 US.C.
1842(c)).

Each application may be inspected at -
the offices of the Board of Governors, or
at the Federal Reserve Bank indicated
for that application. With respect to
each application, interested persons
may express their views in writing to the
address indicated for that application.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

A. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. First Southern Bank Corp.,
Englewood, Florida; to acquire 100
percent of the voting shares or assets of
Englewood Bank of Charlotte County,
Englewood, Florida (a proposed de nove
bank). Comments on this application
must be received not later than
November 21, 1983. “

B. Federal Reserve Bank of Chicago
{Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
B80690:

1. Onarga Bancorp, Inc., Onarga,
Illinois; to acquire 80 percent or more of
the voting shares or assets of Bank of
Chebanse, Chebanse, Illinois. Comments
on this application must be received not
later than November 21, 1983.

C. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Vice President)
925 Grand Avenue, Kansas City,
Missouri 64198:

1. J.R. Montgomery Bancorporation,
Lawton, Oklahoma; to acquire 0.19
percent of the voting shares or assets of
City National Bank and Trust Company,
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Lawton, Oklshoma. Comments on this
application must be received nol later
than November 21, 1983,

D. Board of Governors of the Federal
Reserve System (William W. Wiles,
Secretary) Washington, D.C, 20551;

1. Texas Commerce Bancshares, Inc,,
Houston, Texas; to acquire 100 percent
of the voting shares of Texas Commerce
Bank—Richardson, N.A., Richardson,
Texas, a proposed new bank. This
application may be inspected at the
offices of the Board of Governors or the
Federal Reserve Bank of Dallas.
Comments on this application must be
received not later than November 20,
1983,

Board of Governors of the Federal Reserve
System. October 21, 1983,

James McAfen,

Associale Secretary of the Board.
[FR Doc. 85-29152 Film) 10-26-85; 8:45 nm)
BILLING CODE 6210-01-M

Bank Holding Companies; Proposed
De Novo Nonbank Activities; Citicorp,
etal,

The orgainzations identified in this
notice have applied, pursuant to section
4{c)(8) of the Bank Holding Company
Act (12 11.5.C. 1843(c)(8)) and
§ 2254(b)(1) of the Board’s Regulation Y
(12 CFR 225.4{b){1)), for permission to
engage de novo (or continue to engage in
an activity earlier commenced de novo),
directly or indirectly, solely in the
activities indicated, which have
determined by the Board of Governors
to be closely related to banking.

With respect to these applications,
interested persons may express their
views on the question whether
consummation of the proposal can
“reasanably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
conceniration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices.” Any
comment that requests a hearing must
include a statement of the reasons a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute,
summarizing the evidence that would be
presented at a hearing, and indicating
how the party commenting would be
aggrieved by approval of that proposal.

The applications may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank indicated.
Comments and requests for hearing
should identify clearly the specific
application to which they relale, and

should be submitted in writing and
received by the appropriate Federal
Resarve Bank not later than the date
indicated.

A. Federal Reserve Bank of New York
(A. Marshall Puckett, Vice President) 33
Liberty Street, New York, New York
10045:

1. Citicorp, New York, New York
(finance company and credit-related
insurance activities; Colorado): To
relocate a wholly-owned subsidiary of
Citicorp, Citicorp Person-to-Person
Englewood Industrial Bank, from
Englewood, Colerado, to Littlelon,
Colorado. From lLhis new lacation
Citicorp Person-to-Person Englewood
Industrial Bank will continue to engage
in operating as an industrial loan
company in the manner anthorized by
Colorado law, including the following
previously approved activities: the
making or acquiring of loans and other
extensions of credit, secured or
unsecured, for consumer and other
purposes; the purchasing and servicing
for its own account of sales finance
contracts; the sale of credit related life
and accident and health insurance by
licensed agents or brokers, as required;
the issuing of thrift certificales and thrift
passbook certificates; the extension of
loans to dealers for the financing of
inventory {floor planning) and working
capital purposes; the sale of consumer
oriented financial management courses;
the servicing, for any person, of loans
and other extensions of credil; the
making, acquiring, and servicing, for its
own account and for the account of
others, of extensions of credit to
individuals secured by liens on
residential or non-residential real estate;
and the sale of mortgage life and
mortgage disability insurance directly
related to extensions of mortgage loans.
The service area for all the
aforementioned praviously approved
activities shall continue to be the entire
State of CoJorado, Comments on this
application must be received not later
than November 8, 1883,

B. Fedaral Reserve Bank of Kansas
City (Thomas M. Hoenig, Vice President)
925 Grand Avenue, Kansas City,
Missouri 64198;

1. Colorado National Bankshares,
Inc., Denver, Colorado (credit related
insurance activities; Colorado): To act
through its subsidiary, Colorado
National Insurance Agency, as
insurance agent or broker for life,
disability and hazard insurance
coverages directly related lo extensions
of credit of three newly acquired
banking subsidiaries, Colorado National
Bank-Southwest, Littleton, Colorado;
Colorado National Bank-East Boulder,

Boulder, Colorado: and Colorado
National Bank-Fort Collins, Fort Collins,
Colorado. The respective geographic
scopes for these activities will be the
cities of Boulder and Fort Collins,
Colorado and the southwest quadrant of
Littleton, Colorado, Colorado National
Bankshares eatlier secured approval to
engage in insurance activities by Board
Order of July 1, 1974. Comments on this
application must be received not later
than November 14, 1983,

2. Security Corporation, Duncan,
Oklshoma {electronic data processing
for banking applications and EDP
related management consulting services;
Oklahoma): To engage, through its
subgidiary. Security Data Processing
Co,, in marketing electronic data
processing for banking applications and
EDP related managemen! consulting
services to financial institutions in
accordance with Regulation Y. This
activity will be performed from an office
in Duncan, Oklahoma, serving the State
of Oklahoma. Comments on this
application must be received not later
than November 21, 1983.

3. Security Corporation, Duncan,
Oklahoma (MICR encoding, proof of
deposit, statement preparation and
check processing related management
consulting services; Oklahoma): To
engage, through its subsidiary, Security
Check Processing Co. in marketing
MICR encoding. prood of deposit,
statement preparation and check
processing related management
consulting services to financial
institutions in accordance with
Regulation Y. These activities will be
performed from an office in Duncan,
Oklahoma, serving the State of
Oklahoma. Comments on this
application must be received nol later
than November 21, 1983.

C. Federal Reéserve Bank of Dallas
(Anthony |. Montelare, Vice President)
400 South Akard Street, Dallas, Toxes
75222:

1. Coronado Bancshares, Inc., El Paso,
Texas (credit-related insurance
activities; Texas): To.act through its
subsidiary Coronado Life Insurance
Company, as agent for the sale for credit
life and disahility insurance in
conformance with Settion 601(A) of the
Garn-St Germain Depository Institutions
Act of 1982, These activities will be
conducted from an office located in El
Paso, Texas, serving primarily El Paso
County, Texas. Comments on this
application must be received not later
than November 18, 1983.
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Board of Governors of the Federal Resarve
System, October 21, 1983,

Jamas McAfee,

Associate Secretary of the Board,
(FR Doc. 83-29153 Filed 10-25-8" £45 am]
BILLING CODE 6210-01-M

Deerwood Bancorporation, Inc.;
Formation of Bank Holding Company

Deerwood Bancorporation, Inc.,
Deerwood, Minnesota, has applied for
the Board's approval under section
3(a){1) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(1)) to become a
bank holding company by acquiring an
additional 53.9 percent for a total of 63
percent of the voting shares of The First
National Bank pf Deerwood, Deerwood,
Minnesota. The factors that are
considered in acting on the application
are set forth in section 3{c) of the Act (12
U.S.C. 1842(c)).

Deerwood Bancorporation, Inc,
Deerwood, Minnesota, has also applied,
pursuant to section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.4(b)(2) of the
Board's Regulation Y (12 CFR
225.4(b)(2)), for permission to engage
directly in the operation of a general
insurance agency in a town with a
population not exceeding 5,000 persons.
These activities would be performed
from an office in Deerwood, Minnesota,
and the geographic area to be served is
Deerwood, Minnesota, an the 30 mile
radius surrounding Deerwood,
Minnesota. Such activities have been
specified by the Board in § 225.4(a) of
Regulation Y as permissible for bank
holding companies, subject to Board
approval of individual proposals in
accordance with the procedures of
§ 2254(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
“reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiancy, that oulweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices."” Any
request for a hearing on this question
must be accompanied by a statement of
the reasons & written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented ata
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at

the offices of the Board of Covernors or
at the Federal Reserve Bank of
Minneapolis.

Any views or requests for hearing
should be submitted in writing and
received by the Reserve Bank, not later
than November 17, 1983.

Board of Governors of the Federa! Reserve
System, October 21, 1983,

James McAfee,

Associote Secretary of the Board,
[FR Doc. 8324150 Filed 10-26-43 #4% am)
BILLING CODE 6210-01-M

Formation of Bank Holding
Companies; Farmers State Bancorp.,
etal,

The companies listed in this notice
have applied for the Board's approval
under section 3(a)(1) of the Bank
Holding Company Act (12 U.S.C.
1842(a)(1)) to become bank holding
companies by acquiring voting shares ar
assets of a bank. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application may be inspected at
the offices of the Board of Governors, or
at the Federal Reserve Bank indicated
for that application. With respect to
each application, interested persons
may express their views in writing to the
address indicated for that application,
Any comment on an application that
requests a hearing mus! include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

A. Federal Reserve Bank of Cleveland
(Lee S. Adams, Vice President) 1455 East
Sixth Street, Cleveland, Ohio 44101:

1. Farmers State Bancorp, Union City,
Ohio; to become a bank holding
company by acquiring 100 percent of the
voting shares of The Farmers State Bank
of Union City, Union City, Ohio.
Comments on this application must be
received not later than November 21,
1983.

B. Federal Reserve Bank of Atlanta
(Robert E. Heck, Vice President) 104
Marietta Street, NW,, Atlanta, Georgia
30303:

1. Dickson Financial Carporation,
Dickson, Tennessee; to become a bank
holding company by acquiring 100
percent of the voting shares of The Bank
of Dickson, Dickson, Tennessee.
Comments on this application must be
received not later than November 21, ~
1983,

C. Federal Reserve Bank of Chicago
{Franklin D. Dreyer, Vice President) 230
South LaSalle Street, Chicago, lllinois
606890:

1. First Financial Associates, Inc.,
Kenosha, Wisconsin, to become a bank
holding company by acquiring 100
percent of the voting shares of The First
National Bank of Kenosha, Kenosha,
Wisconsin, Comments on this
application must be received nol later
than November 21, 1983.

Boird of Governors of the Federal Reserve
System, October 21, 1883. ¢
James McAfee,

Associate Secretary of the Board,
|FR Doc. 83-26331 Filed 10-26-8). 8:45 um)
BILLING CODE 6210-01-M

FEDERAL TRADE COMMISSION

Granting of Request for Early
Termination of the Walting Period
Under the Premerger Notification
Rules

Section 7A of the Clayton Act, 15
U.S.C. 18a, as added by Title Il of the
Hart-Scott-Rodino Antitrust
Improvements Act of 1976, requires
persons contemplating certain mergers
or acquisitions to give the Federal Trade
Commission and the Assistant Attorney
General advance notice and to wait
designated periods before
consummation of such plans, Ssction
7A(b)(2) of the Ac! permits the agencies,
in individual cases, to terminate this
waiting period prior to its expiration and
requires that notice of this action be
published in the Federal Register.

The following transactions were
granted early termination of the waiting
period provided by law and the
premerger notification rules. The grants
were made by the Federal Trade
Commission and the Assistant Altorney
General for the Antitrust Division of the
Department of Justice. Neither agency
intends to take any action with respect
to these proposed acquisitions during
the applicable waiting period:

Waiting poriod
Transaction torminated
affectve
(1) B2-0798~The Dexter Cotpomnop‘l Oct 13, 1983

PrOPOsed AcGENon of voling securilios
of Apha Chemical and Plastios Corpo-
re%on; Mercor Plastics Company, incor
porsied, HAR Realty Corpocation and
Mescat Proparties, (Enc F. Ross, UPE).
(2) 83-0753Sateway Stores, Incorporat: Co
od's proposed acquisson of assets of
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Transaction

(3) 83-078e~Eecond D. Samson Trust's Do,
PrOposed soquinition of voting secuntos
of Ferro Union Corporation, (Associated
Maotals and Moensls Comaration, UPE).

(4) 83-0782 ~CantaeCare's proposad aoe Do,
quisition of assets of United Hospitals
Incorporated.

(5) BI-0814—Otto W. Zyistra's proposed Da
acquistion of voting securihoa of Rena-
Ware Dwstributors, Inc, (Oneide, Lid,
uPE).

©) 83-0007-The Sesgram Company Lo
Unilsd's peoposed scquisition of votng
sacurities of Goneral Compa-

Oct 18, 1903,

Oct 13, 1562,

(10)  B3-0813—Fairfield Comn\nbu Do,
Inc.'s proposed acquistion of voling se-
curites of The Florida Companies.
(\1)83 T3 %Mucnm Oct 14, 1683

(12) 83.0750--581 Comporaton's pro- Da.
posed

Oct 20, 1983,

ston of volng securition of CM & M
, Incorporated.
(16) aa-am—mmnma Oct 13, 19683,
ConterCare and United Mospitals Incor.

porated.

(17) 83-0818—-Md Con Corporation’s | Oct 19, 1983,
proposad acquisition of assets of Sun
Company.

(18) Ml.’»—km Hoafthcare Man- Do.

(19) MH—MWW Do,
ry, Int's proposod acqusiion of
assels of Armco, Inc..

mmm—mmrmc«» Do.
sbon's pooouo acqusiton of voting

)tios of Farbank Farms, i
rated, (KﬂhFMNP«ﬂAFﬂ
bank, UPE),

(21) 83-0706-bving Rubin's proposed Do.

(22) 83-0786—Trinily Indusines INoorpor- Do.
aled's acquisiion of woling
securities of Halter Masine, inc. (Hatokd
P. Haliee, UPE),

FOR FURTHER INFORMATION CONTACT:

Patricia A. Foster, Compliance

Specialist, Premerger Notification

Office, Bureau of Competition, Room

301, Federal Trade Commission,

Washington, D.C. 20580, (202) 523-3894.
By direction of the Commission.

Emily H. Rock,

Secrelary.

{FR Doc83-28171 Filed 10-26-83; #:45 am|

BILLING CODE 6750-01-M

GENERAL SERVICES
ADMINISTRATION

Agency Information Collections Under
Review by the Office of Management
and Budget (OMB): Collections
Specific to a Contract or Contracting
Action (Not Required by Regulations)

AGENCY: Office of Policy and
Management Systems, GSA.

AcTion: Notice of information
collections; existing.

SUMMARY: The General Services
Administration (GSA) plans to request
the Office of Management and Budget
{OMB) to review and approve existing
information collections for the continued
collection of data. GSA is required
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. Chapter
35), to consider comments on proposed
collections of information that will
affect the public.

DATES: Comments on these information
requests must be submitted on or before
November 7, 1983.

ADDRESSES: Send comments to Franklin
S. Reeder, GSA Desk Officer, Room
3235, NEOB, Washington, DC 20503, and
John Gilinore, GSA Clearance Officer,
GSA [ORAI), Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Jim Flowers on 202-568-0668.

SUPPLEMENTARY INFORMATION:

1. Purpose. These collections of
information are necessary for GSA to
eifectively manage the following
program areas: Procurement,
contracting, archives and records,
utilization and disposal of perperty,
transportation, ADP and
telecommunications, supply and
services, public buildings and space,
and stockpile activities.

2. Coverage. These collections
include: General solicitations (questions
directed to 10 or more respondents),
certain solicilations (that are required
from less than 10 respondents),
requirements imposed by certain types
of contracts (but not required by law),
and collections of data required in a
particular acquisition (which are not
covered by law but for agency benefits).

3. Obtaining copies of information
proposals. A copy of these proposals
may be obtained from the Directives
and Reports Management Branch
(ORAI), Room 3004, GS Building,
Washington, DC 20405, telephone (202-
566-0666).

Dated: October 20, 1983,
Michael G. Barbour,
Director, Information Managemont Division.
¥R Doc. 329188 Filed 10-26-8 845 am)
BILLING CODE $320-34-M

Agency Collections of Information
Under Review by the Office of
Management and Budget

AGENCY: Office of Policy and
Management Systems, GSA.

ACTION: Notice of existing collections of
information

suMMARY: The General Services
Administration (CSA) plans to request
the Office of Management and Budget
(OBM] to review and approve the
collections of information identified
below to monitor and evaluate
compliance with agency requirements.
These are necessary for the continued
collection of data. GSA is required
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. Chapter
35), to consider comments on collections
of information that affects the public.

DATES: Comments on these collections
must be submitted on or before
November 21, 1983.

ADDRESSES: Send comments to Franklin
S. Reeder, GSA Desk Officer, Room
3235, NEOB (OMB), Washington, DC
20503, and John Gilmore, GSA Clearance
Officer, GSA (ORAI), Washington, DC
20405.

FOR FURTHER INFORMATION CONTACT:
Victoria Moss on 703-696-5180.

SUPPLEMENTARY INFORMATION:

1. Title, purpose, annual respondents,
responses, burden hours.

a. Request for Extension of Time. The
collection helps to determine the merits
of granting constructions firms an
extension of time to complete
contractual agareements (400; 800; 134).

b. Sale of Used Items to Government.
The collection helps to evaluate
contractors proposals for the sale of
used items in place of new items (790;
3,160; 23,503).

¢. Contractor Use of Government
Supply Sources. The collection helps to
determine if schedule contractors are
authorized to use Government supply.
sources in performing certain contracts
(300; 2.100; 525).

d. Contractor Use of Interagency
Motor Pool Vehicles. The collection
helps to evaluate contractors requests to
obtain interagency vehicles and related
services for official business only (70;
105; 53).

e. Contractor’s Signature Authority.
This collection ensures that anly
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authorized persons sign contracts
(18,525; 555,750; 9,448).

f. Security Display, This requirement
ensures the protection of classified
information for construction and/or
architect-engineer contracts {5,000;
40,000; 40,000},

8. Examination of Records by
Comptroller General/Audit. The
requirement ensures that contractors
properly use Federal resources (19,336,
386,720; 64.582).

h. Information Regarding Previous
Contracts. The collection helps to
evaluate the effectiveness of firms
(2,000; 30,000; 7,500).

i. Claims and Appeals. The collection
helps to evaluate and resolve
contractual issues by mutual agreement
(7,500; 150,000; 150,000).

2. Obtaining copies of collection
proposals. A copy of these proposals
may be obtained from the Directives
and Reports Management Branch
(ORAI), Room 3009, GS Building,
Washington, DC 20405, telephone (202-
566-00668).

Dated: October 20, 1983,

Michael G. Barbour,

Director. Information Management Division,
[FR Doc. §3-29159 Filed 10-26-2% 145 am]

BILLING CODE 6220-34-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Human Development
Services

Fedéral Allotments to States for Soclal
Services Expenditures Pursuant to the
Title XX—Social Services Block Grant

Act; Promulgation for Fiscal Year 1985

AGENCY: Office of Human Development
Services, HHS.

ACTION: Notification of allocation of
Title XX—Social Services Block Grant
Allotments for fiscal year 1985,

SUMMARY: This issuance sets forth the
individual allotments to States for Fiscal
Year 1985 pursuant to Title XX of the
Social Security Act, as amended. The
allotments to the States published
herein are based upon the authorization
set forth in Section 2003 of the Act and
are contingent upon congresssional
appropriations actions for the fiscal
year, If the Congress enacts and the
President approves an amount different
from the authorization, the allotments
would be adjusted proportionately.

FOR FURTHER INFORMATION CONTACT:
HDS Regional Administrators.
SUPPLEMENTARY INFORMATION : Seclion
2003 of the Social Security Act
authorizes $2.8 billion for Fiscal Year

1985 and provides that it be allocated as
follows:

(1) Puerto Rico, Guam, the Virgin
Islands, and the Northern Mariana
Islands each receive an amount which
bears the same ratio to $2.6 billion as its
allocation for Fiscal Year 1981 to $2.9
billion;

(2) The remainder of the $2.6 billion is
allotted to each State in the same
proportion as that State's population is
to the population of all States, based
upon the most recent data available
from the Department of Commerce.

For Fiscal Year 1985, the allotments
are based upon the Bureau of Census
population statistics contained in its
publication “Current Population
Reports” (Series P-25, No. 930, issued
April 1983), which is the most recent
satisfactory data available from the
Department of Commerce at this time as
to the population of each State and of all
States.

EFFECTIVE DATE: These allotments shall
be effective October 1, 1984,

Fiscal Year 1985 Federal Allotment to Stales
for Social Services— Title XX Block Grants

52820000000

44,031,722
4891173
31,837,785
25,583,727
276,004,421
34,003,701
35208744
87225
7045416
116316,110
62971058
448278
11,100,059
10,776,214
127,840,517
61,004,902
32,440,313
26,960,283
40949613
48,710,721
12,652,280
47627516
64,555,781
101,720,761
46,153,454
2BABT TS
55.268,120
8944616
17,710,959
9,838,181

10,619,875
63,080,601
15,176,038
197,169,134
87,294,541
7481901
89 655
120,500,758
35477754
28.581.545
132,497,181
13,448.278
10,608,045
35,769,087
7,716,430

51,908 002
170,632,695
17,353,613
5,762.204
445,276
$1,215,332
47,404,178
21,753,435

Fiscal Year 1985 Federal Allotment to States
for Social Servicos— Title XX Block Grants—
Continued

£3.211,047

5,805,865

Dated: October 17, 1883,
David Rust,
Director, Office of Policy Coordination and
Review.
Approved: October 21, 1983.
Dorcas R. Hardy,
Assistant Secretary for Human Development
Services.
[FR Doc. 83-20151 Fited 10-36-83; 843 km]
BILLING CODE 4130-01-M

Statement of Organization, Functions,
and Delegations of Authority

This notice amends Part D of the
statement of Organization, Functions,
and Delegations of Authority of the
Department of Health and Human
Services, office of Human Development
Services (OHDS) (45 FR 64253): (1) To
reduce the Administration on
Developmental Disabilities from five
divisions to three by removing the public
affairs function (centralized at HDS-
level) and placing the management
services functions under a small staff in
the Office of the Commissioner and (2)
to consolidate the functions of the ten
regional offices on Developmental
Disabilities into four expanded area
offices. The changes are as follows:

1. Part D, Chapter DF, “The
Administration on Developmental
Disabilities,” as published in the Federal
Register on September 29, 1980 (45 FR
64264), is to be deleted in its entirely
and replaced by the following:

DF.00 Mission. The Administration on
Developmental Disabilities (ADD) is the
principal HDS component established to
enable States to increase the provision
of quality services to persons with
developmental disabilities through the
design and implementation of a
comprehensive and continuing State
Plan which makes optimal use of all
existing Federal and State resources for
the provision of treatment, services and
habilitation in the least restrictive
environment and for the assurance of
the protection of rights of all individuals
with developmental disabilities.

The Administration on Developmental
Disabilities advises the Assistant
Secretary for Human Development
Services on the formulation,
development, implementation and
review of legislation and policies
affecting developmentally disabled
persons. Acts as an advocate to assure
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the rights of handicapped persons.
Serves as a resource of information and
a clearinghouse for service providers for
national, regional, State and local levels
in the development of policies and
programs to reduce or eliminate
physical, mental, social and
environmental barriers experienced by
developmentally disabled persons.
Supports and encourages programs or
services to prevent developmental
disabilities.

DF.10 Organization. The
Administration on Developmental
Disabilities is under the direction of the
Commissioner, who reports directly to
the Assistant Secretary for Human
Development Services, and consists of:
Office of the Commissioner Division of

Program Operations
Division of Program Development and

Demonstrations

DF.20 Functions. A. Office of the
Commissioner provides executive
leadership and direction to the
Administration on development
Digabilities, Estabishes goals and
objectives of programs for
developmentally disabled persons;
directs the administration of formula
and discrelionary grant programs;
sarves as advisor to the Assistant
Secretary on programs, issues and
problems affecting handicapped
individuals in the target populaiion of
Human Development Services programs
and on the concerns of developmentally
disabled persons, in particular. Assures
consideration of the rights and needs of
the developmentally disabled and other
handicapped individuals in Human
Development Services program planning
and policy development,

Serves as a focal point on matters and
issues concerning developmentally
disabled persons between the various
HDS Regional Offices, the
Commissioner/ADD, other ADD
Divisions, and other HDS Headquarters
staff. Facilitates interagency program
coordination and program integration to
meel the needs of developmentally
disabled persons. Coordinates on issues
and interprets policies affecting the
developmentally disabled an:i‘for
services to meet their needs and assure
their rights and entitlements.
Coordinates with HDS Regional
Administrators on program issues and
progress affecting their Region and
coordinates Developmental Disabilities
Program objectives requiring
involvement of other HDS programs at
the regional level.

Reviews and analyzes reports and
makes contacts with governmental and
nengovernmental agencies and
individuals to secure necessary

information for policy development. In
coardination with the Office of Public
Affairs/HDS, develops a strategy of
public affairs for increasing public
awareness of the needs of
developmentally disabled persons and
programs designed to meet their needs.

Oversees the Management
Information system (MIS) operation,
including data collection, maintenance
and preparation of final reports on
program data. Carries out special
projects, including gathering information
and assisting in preparation of briefings
and reports. Coordinates preparation of
the ADD statistical budget submission
and related OMB forms clearance
activities.

Formulates budget in accordance with
HDS guidelines and instructions; works
with the HDS Office of Management
Services to prepare budget
presentations for use at the
Departmental, Ofice of Management and
Budget, end Congressional levels.
Exercises funds control for all formula
grants, discretionary grants and
contracts and for salaries and expenses.
Performs audit coordination activities
for ADD audits, assuring appropriate
response and coordination with HDS.

Responsible for management and
administration of the issuance of
formula grants for the basic state and
protection and advocacy programs; and
review and processing of financial
management reports for each state for
each fiscal year.

Directs internal administrative
support functions such as executive
secretariat and assignments tracking,
Freedom of Information Act and Privacy
Act coordination, personnel services,
and other administrative liaison
functions in accordance with HDS and
HHS guidelines.

Provides administrative and
committee management support to the
National Council on the Handicapped
and other Federal commissions on
interagency committees established by
statute or admimistrative policy. Plans
and coordinates special conferences
involving Federal and non-Federal
agencies.

B. Division of rams Operations is
responsible for the development of
Federal guidelines, criteria and
procedures which govern delivery of
services authorized by the
Developmental Disabilities Act at the
State and local levels. Provides
coordination and guidance for programs
applicable to individuals with
developmental disabilities.

Develops planning and management
procedures and methods for the
monitoring and analysis of State Plans
and reports to assure consistent

application of ADD policies and
procedures; advise Commissioner on
trends, issues, and progress; contributes
to the development and implementation
of long and short range plans, goals, and
objectives.

-Coordinates national program trends
with other HDS programs and HHS
agencies. Studies, reviews and analyzes
other Federal programs providing
services applicable to developmentally
disabled persons for the purpose of
intergrating and coordinating programs,
Develops strategies and designs fer joint
reviews of State Plans of other Federal/
State program services. Identifies
potential areas for development of
interagency agreements and jointly
funded service initiatives for State
program services.

C. Division of Program Development
and Demonstrations provides program
development services including program
evaluation, environmental reform, and
specialized services initiatives and
demonstration projects. Provides
direction to assist applicants for
discretionary grants and contracls
authorized under the Developmental
Disabilities Act; reviews discretionary
grants for the Commissioner; facilitates
State review and comment on
applications for discretionary grants and
contracts; makes recommendations o
the Commissioner on requests for
discretionary grants and contracts and
assists in monitoring and evaluating
national level discretionary grants.

Plans for and implements
experimental program services based on
feedback from State and local
organizations on program needs.
Formulates and prepares annusl
demonstration, and evaluation plans,
Coordinates and administers the
University Affiliated Facilities (UAFs)
activities; and develops quality
assurance criteria.

Originates cross-cutting program
development initiatives with other units
of ADD, HDS, HHS, and other
governmental Departments. Responsible
for coordinating the planning cycle
regarding goals and objectives.

Develops and initiates legislation,
regulations, guidelines, policy
documents, issuances and actions (with
team participation by other units of
ADD, HDS, HHS and other
governmental agencies) to fulfill mission
and goals of the Developmental
Disabilities Act as amended.

Works with the Small and
Disadvantaged Business Utilization
Specialist in the Office of Equal
Opportunity and Civil Rights to identify
8(a) firms that have capabilities to
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perform contracts and advises 8{a) firms
about ADD p ms.

In liaison wi:g HDS/OMS and OPD, is
responsible for discretionary grants and
contracts management, technical
assistance, and policy interpretation,
Reviews and analyzes data and
information regarding DD programs and
services.

Serves as liaison with national
consumer organizations representing
developmentally disabled constituents;
advises on matters and concerns of
consumer representative groups,
including inter-governmental
representatives; provides liaison activity
between national organizations and
program administrative offices; and
provides coordination on consumer
representatives’ involvement in planning
and program policy direction for the
Developmental Disabilities Program.

2, Part D, Chapter DD, Section DD.20
E., "“The Regional Offices on
Developmental Disabilities,” as
published in the Federal Register on
September 29, 1980 (45 FR 64269) is to be
deleted and replaced by the following:

D. The Regional Offices on
Developmental Disabilities are located
in Regions I, VI, VII, and IX. The areas
designated by the standard Federal
Rt#lons are covered by the DD Regional
Offices as follows: Reglons 1, 11, and 11
by Region IIT; Regions IV and VI by
Region VI Regions V, VII, and VIII by
Region VII; and Regions IX and X by
Region IX. Each office, under the direct
supervision of the Regional
Administrator, serves as the
administrative focus between the
Central Office and State and local
governments and other organizations for
the consideration of program issues and
policies affecting service needs and
rights of developmentally disabled
persons.

Provides information for and
contributes to the development of
national palicy for the Developmental
Disabilities (DD) Program. Establishes
goals and objectives for the area served
based on national pelicy and program
priorities of ADD. In collaboration with
Regional Administrator, provides
direction and coordination on the
implementation of the DD Program and
advises the Commissioner on
Developmental Disabilities regarding
issues surfaced by the States which
hamper efforts to implement the DD
Program.

Works with State and local program
administrators and public officials to
promote DD Programs and sefvices
provided under Pub. L. §5-602, as
amended, the Developmental
Disabilities Assistance and Bill of Rights
Acl. Reviews, for compliance with

Federal requirements, and approves DD
State plans, amendments and
subsequent annual reports. Assists
States and local governments, as
requested, in the development and
operation of the basic State grant
program and of State protection and
advocacy sysiems. Recommends
successful practices and/or takes
positive action which will facilitate
efforts of States to fill gaps in their
programs.

Provides assistance to applicants for
discretionary grants and contracts
authorized under the Developmental
Disabilities Act. Makes
recommendations for approval or
disapproval of discretionary grants and
contracts. Assists in monitoring and
evaluating University Affiliated
Facilities (UAFs) and special projects of
national significance.

Interprets statutes and regulations
consistent with policy guidance of the
Central Office. Insures adherence by
recipients of funds to program
objectives, applicable policy, regulations
and procedures as set forth by the
Administration on Developmental
Disabilities and the Office of Human
Development Services, Assists agencies
and grantees in application of policy
and specific operational issues requiring
resolution,

Collaborates with the Regional
Director of Financial Operations in
planning the conduct of financial
reviews. Makes decisions on approval,
referral, or disallowance of claims for
Federal Financial Participation, and
reviews estimates, budget projections,
and reports of expenditure for the
formula grant programs.

Coordinates the Developmental
Disabilities Program activities with
other programs of HDS and other
Federal programs at the Regional and
State levels to enhance regional
assistance for programs for the
developmentally disabled. Advises on
opportunities for coordination between
and among other Federal program
services. Analyzes ms for
developmentally disabled persons
funded by States through other Federal-
Stale programs in the area served.

Consults with Regional
Administrators on the planning and
implementation of crosscutting program
initiatives concerning developmentally
disabled persons across HDS programs
in their area relative to children, vouth
and families, the aging, and Native
Americans. Develops and promotes
linkages between the DD Program and
other Federal/State program services in
the States through leadership in the
development, design, and

implementation of comprehensive
program services plans.

Dated: October 16, 1983,
Margaret M. Heckler,
Secretary.
[FR Dec. 53-29140 Filed 10-35-83. 145 am)
HILLING CODE 4110-52-M

Public Heaith Service

National Center for Health Services
Research; Assessment of Medical
Technology

The Public Health Service (PHS]),
through the Office of Health Technology
Assessment (OHTA), announces that it
is coordinating an assessment of what is
known of the safety, clinical
effectiveness, appropriateness, and use
of external counterpulsation
(Cardiassist device). Specifically, we are
interested in whether external
counterpulsation in general and the
Cardiassist device in particular is a
reasonable and necessary tool for the
treatment of Killip Class II myocardial
infarction and if there are special
limitations or other indications for their
use. B

For the purposes of this
announcement, external
counterpulsation (Cardiassist device) is
defined as an external pressure
circulatory assist system which provides
counterpulsation therapy to improve
cardiac function through preferential
perfusion of the coronary arteries. It
accelerates the establishment of
coronary collateral flow in the treatment
of ischemic disease. External
counterpulsation is based upon the same
principle as the intravascular technique;
that is, modification of aortic pressure
during the cardiac cycle by phase
displacement of blood. It augments
diastolic pressure and reduces systolic
pressure slightly, thereby increasing
coronary artery perfusion and
myocardial oxygen supply while
reducing cardiac oxygen demand and
work.

The PHS assessment consists of a
synthesis of information obtained from
appropriate organizations in the private
sector and from PHS agencies and
others in the Federal Government. PHS
assessments are based on the most
current knowledge concerning the safety
and clinical effectiveness of a
technology. Based on this assessment, a
PHS recommendation will be formulated
to assist the Health Care Financing
Administration (HCFA) in establishing
Medicare coverage policy. Any person
or group wishing to provide OHTA with
information relevant to this assessment
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should do so in writing no later than
December 19, 1883, or within 45 days
from the date of publication of this
notice.

The information being sought is a
review and assessment of past, current,
and planned research related to this
technology, a bibliography of published,
controlled clinical trials and other well-
designed clinical studies since 1970 and
other information related to the
characterization of the patient
population most likely to benefit, the
clinical acceptability, and the
effectiveness of this technology.
Proprietary information is not being
sought, but published information may
be submitted,

Written material should be submitted
to: National Center for Health Services
Research, Office of Health Technology
Assessment, Park Building, Room 3~10,
§600 Fishers Lane, Rockville, Maryland
20857.

Further information is available from
Dr, Bruce Waxman, Health Science
Analyst, al the above address or by
telephone (301) 443-4990.

Dated: October 19, 1983.
Harold Margulies,

Direcior, Office of Health Technology
Assessment, Notional Conter for Health
Services Research.

[FR Do, £3-20209 Filed 10-20-43: 845 am|

BILLING CODE 2160-17-M

—_—— -

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[AR 017085

Arizona; Order Providing for Opening
of Public Lands

October 20, 1983,

1. In an exchange of land made under
the provisions of Section 8 of the Act of
June 28, 1934 (48 Stat. 1272, as amended,
43 U.8.C. 315g). the following land has
been reconveyed to the United States:

Gila'and Salt River Moridian, Arizona
T.13S, R 0K,
Sec. 10, NVaSEV.

The area described contains 80 scres in
Cochisz County.

2. A1 10 am. on November 28, 1983,
subject to valid existing rights, the
provisions of existing withdrawals and
the requirements of applicable laws, the
land described in paragraph 1 is hereby
opened to operation of the public land
laws. generally. All valid applications
received at or prior to 10 aum. on
November 28, 1983, shall be considered
as simultaneously filed at that time.
Those received thereafter shall be
considered in the order of filing.

3. At 10 a.m, on November 28, 1943,
the land described above will be open Lo
location under the United States mining
laws. Appropriation of lands under the
general mining laws prior to the date
and time of restoration is unauthorized.
Any such altempted appropriation,
including attempted adverse possession
under 30 U.S.C. 28, shall vest no rights
against the United States. Acts required
to establish a location and to iniliate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

4. At 10 a.m. on November 28, 1983,
the land described above will be open to
applications and offers under the
mineral leasing laws, All applications
received on November 28, 1983 prior to
10 a.m. will be considered as
simultaneously filed as of 10 a.m. on
November 28, 1983, and a drawing will
be held in accordance with 43 CFR
1821.2-3, if necessary. Those received
thereafter shall be considered in the
order of filing.

Inquiries concerning the land should
be addressed to the Chief, Branch of
Lands and Minerals Operations, Bureau
of Land Management, 2400 Valley Bank
Center, Phoenix, Arizona 85073.

Mario L. Lopez,

Chief, Branch of Lands and Minerals
Openations,

{FR Dag, 83-29158 Filed 10-20-82: K45 am)|
BILLING CODE 4310-24-M

Call for Coal Resource Information
and Notification of Draft Resource
Management Plan

AGENCY: Bureau of Land Management,
Interior.

AcCTION: Call for coal resource
information and notice of Draft
Resource Management Plan (DRMP)
public meeting for the Kemmerer
Resource Area, Rock Springs District,
Wyoming.

SUMMARY: As stated in the Notice of
Intent published on October 7, 1881
(Federal Register, Vol. 46, No. 194, pages
48651-49652), the Rock Springs District
has initiated a resource management
plan/environmental impact statement
(RMP/EIS) to guide future management
actions on the public lands within the
Kemmerer Resource Area, This call for
coal resource information is a new
regulation procedure (43 CFR 3420.1-2)
and is being issued to assure that
Federal coal resources and potential

development are given adequate
consideration in this RMP/EIS.

All parties are invited to identily any
new coal areas they.are interested in
having considered for possible future
leasing. This does not include areas
already covered by coal planning in the
Pioneer Trails Management Framework
Plan (MFP) Coal Amendment (BLM
1962). Consult this amendment or
contact the Kemmerer Resource Area at
the address below for identification of
specific coal areas already planned,

The BLM will not conduct any coal
resource inventories for this RMP/EIS.
Parties interested in Federal coal leasing
and development in new areas will be
expected to provide coal resource data
for their areas of interest. A public
meeting will be held prior to initiating
the writing of the Kemmerer Draft
Resource Management Plan (DRMP) to
provide the public information on the
issues to be addressed, the constraints
in formulating solutions for these issues,
and the altematives being considered.
This meeting will afford the public an
opportunity to provide information such
as new interest in coal leasing, new data
on oil/gas development, new
anlicipation of socioeconomic impact,
range information, wildlife data, etc.,
that should be considered in the DRMP
document. It will also provide an
opportunity for the public to comment
on the BLM's proposed approach to the
DRMP.

DATES: The planning schedule for this
DRMP cannot be delayed due to court
orders and other mandates. Therefore,
new codl areas of interest for possible
leasing consideration and associated
coal data must be submitted to the
Kemmerer Resource Area by December
30, 1883. The final RMP is scheduled for
completion by October of 1985. Areas of
interest and coal data that are
inadequate or that are not received by
December 30, 1983, will be considered in
future planning efforts.

The public meeting will be held at the
Senior Citizens Center, 105 Park Avenue
in Kemmerer, Wyoming, beginning at
7:00 p.m., December 8, 1983, Information
concerning specifics to be discussed
may be obtained from the Kemmerer
Resource Area.

ADDRESS: Please direct your inquiries
and send all applications and associated
coal resource data to: Kemmerer
Resource Area, P.O. Box 632 (U.S.
Highway 30), Kemmerer, Wyoming
83101.
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FOR FURTHER INFORMATION CONTACT:
Ron Wenker, Area Manager at the
address above, or phone 307-877-3933.
Gene C. Herrin,

Associated District Manager.

[FR Doc. &3-29162 Piled 10-26-83; K45 am)

BILLING CODE 4310-84-M

Cooperative Management Agreement
Program; Nominations Requested

AGENCY: Susanville District, California,
Burcau of Land Management, Interior.
ACTION: Nominations Requested—
Cooperative Managemen! Agreements.

SUMMARY: The Susanville District of the
Bureau of Land Management is
requesting nominations for the
"“Cooperative Management Agreement"
program. The purpose and objective of
the program is to provide livestock
operators (or associations) who have
demonstrated good rangeland
management practices with: (1)
Recognition of good stewardship; (2) a
larger role in managing grazing on the
public lands; and (3) the assurance of
tenure needed to encourage private
investment in rangeland improvements.
By so doing, the Bureau of Land

Management (BLM) will be encouraging
aperators to maintain or initiate good
grazing management practices, while
also reducing Federal expenditures for
improving and managing the public
lands.

For additional detail, contact "'Bureau
of Land Management, 705 Hall Street,
Susanville, California 96130; Telephone
(916) 257-5381.

C. Rex Cloary,

District Monager, Susanville District,
California.

[FR Doc. 03-29155 Filed 10-25-83; 845 am|

BILLING CODE £310-84-M

Release of Coal Geophysical Logs; Big
Horn, Prairie, Rosebud, and Treasure
Counties, Montana

AGENCY: Bureau of Land Management,
Montana State Office, Interior.

ACTION: Notice.

SummMARY: The Bureau of Land
Management is releasing full scale
geophysical and lithologic logs for 54
coal exploration holes drilled during
1982 in Big Horn, Prairie, Rosebud, and
Treasure Counties, Montana. The
purpose of the drilling was to evaluate

the thickness, quality, and extent of
Federally-owned coal.

DATE: The logs are available for public
inspection or may be purchased as to
October 27, 1883. -

FOR FURTHER INFORMATION CONTACT:
Jackie Samsal, Supervisor, Records
Assistance Section, Division of Mineral
Resources, Bureau of Land Management,
Montana State Office, P.O, Box 36800,
Billings, MT 59107 (406-857-8564), or
George D. Mowat, Supervisory
Geologist, Minerals Development
Section, Branch of Solids (406-857-6846).

SUPPLEMENTARY INFORMATION: As part
of the Federal Coal Management
program, the Bureau of Land
Management funded drilling of 54 coal
exploration holes during the summer
and fall of 1982. As a result, geophysical
logs {Gamma, Density, Resistivity, and
Caliper) were obtained for a total of
31,809 feet. Lithologic (sample) logs,
which have been correlated to the
geophysical logs, have been compiled
from the cuttings of each drill hole. Two
of the drill holes were cored for coal and
the analyses for these seams are also
available. Detailed information on these
holes can be found in Table 1:

TABLE 1.—1982 BLM CoAL DRILLING SUMMARY SHEET, MONTARA—BY Dsilt. HOLE NUMBER—(REVISED 10-14-83)

Hole No. a?u';/ Quadrangie County Location tion | drfed Cored intorval
oo b Bl
82+ ] B-15-B2 | BimoySWo ! Fosobud ... TS5S. RME Soc 38 .| 402¢]| 1075 1075
106 FNL, 1 FWL = =a—d
8823 ] 82082 By |'Rosetud.. TES. RA2E. S, 3420 665 655
. 750 FSL, 375 FWL
B-824 817-82 | Banary ... —{ Rosebod 4T.6SR42E.Sec 20— | 3278 415 415
2425 FSL, 1,625 FWL
5-82-6 .1 6-26-82 |Beney. i ! Rosebud ... O A S R N—— - § T 55 655
1,800 FNL, 2,350 FEL
3628 ., B-14-82 | Binay - | Rosatud T.6ES_ R 42E, Sec 26, - 3322 635 635
300 FNL 2,150 FEL
3-82.TABB.. | 7-30-52 | Bimey | ROSebud T8S R42E Soc 26, ) 3835 | 1015] 1015 |(Log stops W 350 Run 2
330 FNL, 760 FEL Logged 1o 870"
S-2-BA i 0282 |Oimey .. _|Rosebud. .. V.78 . 42E.8Sec 2 .. e 900 240
1,100 FNL, 100 FEL :
3-R2-48, 8-3-82 | Birnoy Rosetud .. JT.78, 42€, Sec. 2, il 1 A 7D, NA NA. | (incorrect pen sefiing. Logged 10
1,100 FNL, VDOFEL 8y,
9-82-8G 8-10-82 | Bimoy .. e | BiOBOEU o TP S RA2E. 806 2, ayr 480 480 | T0-85, 180215, 366476,
1,100 FNL, 100 FEL 395'-415". 435°-460".
D828 .| B-27-82 | Benoy... . L Rotobud T.OS. RA2E. See V. | 2245 415 414
1ATS FINL, 875 FWL
382410, 8-13-82 | Bimoy ... [ — TR RAEISee B ] 3302 815 615
1.200 FSL. 425 FEL -
9-82-11 1 82-12-62 | lacoyGuch | Rosobud ... T.7 S R 42 E, S0C. 11, - 3903 915 215
400 FSL, 700 FWL
3-802-12 8-14-82 | Lacey Guich | Rosebud V7S M ARE. Sec V8o 3846 855 855
1,700 FNL, 1,700 FEL
2-82-13 8$-30-82 | Lacoy Guich. il FOBROGE 2 L1 3 TS R 4LE, Bt 10, e 1340 835 600
2400 FNL, 580 FEL
3-82414 9-8-82 | Lncoy Guich | Rotttd .. (T 7S.RAZE, Sec. 5. -] 3am 485 #95
1,450 FNL. 350 FEL
382154 8-14-82 | Lacoy Guch 2 Rosobud T.7S.42E,.S0c 27, — 3803 115 Not loggoed.
400 FSL, 2450 FEL
3-82-158 4 B-24-82 | Lacey Guich.. — Rostbud... . | T. 7S RACE. S0 27| 3000 915 825
1,850 FSL, 2470 FEL
382471  9-8-82 | Lacey Gukn. i Big Hom .., i T8S R 42E, Sec. §,.. — TR s €15
400 FSL, 1,600 FEL
S-8R-18. . 9082 |lacoyGeich . . !BigHom.. JT.8S. RQE Sec Wi | 3955 538 594
1,850 FSL, 2.500 Fwi
88210 | 811-82 | Spring Gidch ... | Rosebud . AT78 RAE. Sec 20| 3840 535 535
3,050 FNL. 500 FEL
Ba-21 | 82782 |SpongGuich ... ... . {Rosobud. LIS, R41E Sec. 28 . | 3395 380 380
2.250 FSL, 2.000 FEL
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TABLE 1.—1882 BLM CoAL DRILLING SUMMARY SHEET, MONTANA—BY DriLL HOLE NUMBER—(REVISED 10-14-83)—Conltinued

Hols No. m Cuadrangle County Location ton | cnlled Coted interval
logged foat foat w
B-82.22 ... | 8-25.82 |SpringGuich. .o ... |Rosobud..... . . AT.78. R 42E.S0c 18, | 3388 75 375
1,500 FNL, 1,500 FwL
B8-82-2¢._....| 8-20-82 | Spring GUbch—... e BigHom i I T.BS. R ATE. Sec 186, .| 2515 521 520
1,500 FNL, 2,850 FWL
B-82-25 .| B-28-82 | Rosebud Rosebud T-88, R 41E, S0 14 | 3720 538 535
1,000 FNL, 650 FEL .
B82-28 .| 7-28-82 | Browns Min Rosebud VT8 RABE. S0l | 8310 510 a2
4,475 FNL, 2530 PWL
POC13 .1 8-13-82 | Bimoy SW... ... Fosebod T.6S. R A E S00 34, | 3465 NA 362 | Log of case water weil
1.000 FSL, 2,200 FWL
POC-14 ] 81382 | Bimoy SW.n | ROSSDO ... I T. 88 R 41 E, Soc. — 3465 NA 150 | Twin of POC-12.
1.000 FSL, 2,200 FWL
R-82-1. T.O9S, R 42E, Sec 33, e 4110 730 70
600 FSL, 1,100 FWL
PR2-2. T.9S8. R 42E Sec 28 ... o.| @008 795 795
1,000 FNL, 900 FEL
R-82.3.. .. 9-26-82 | Holmes Ranch Big Hon T.9S R 42E 50030, oot 3,000 ns s
700 FSL, 950 FWL
R824, .| 10-4-82 | Holmes Ranch. Big Hom TS RAE S0 27 ] 3020 695 655
1,325 FNL, 1,450 FEL
R-E2-5... ... AL 8 - T R S —— - R TAS . RALE, S0 20 i 33930 1,076 440 | (Cavedin)
2,900 FNL, 2,650 FWL
R82-6A. .. D-28-82 | HOMNOs FANCI....... e sestinnses BigHom i TS R A E Sec ¥, | 3018 535 535 | (Logged foo fast)
1,200 FNL, 400 FEL
R-f2-08. .| 9-28-82 | Holmes Ranch Big Hom T 88 . RATE S0 1Y, | 99018 NA NA. | (2nd rundogged 1o 425°)
1,200 FNL, 400 FEL
R-82-7 —id  10-4-82 | Holmos Ranch By Hom TOS RAIE S 16 | 3765 NA 345 | (Wator wed)
2,100 FSL, 1,600 FEL
R82-8... .| 9-21-82 | MHomes Ranch ..o oo ... S BIPHOM el VDS, RA2E, S0 6 4090 “n &5
750 FSL, 4,450 PWL
RE2-0.. .| 9-23-82 | Pine Butte SChook .. | B HOMNY i I T 98 R 42E, S0 17| 4028 8as 835
1,700 FNL, 1,800 FEL
R82-10......| 0-26-82 | Pine Butto School .| BIgHOM o I T OS R 42E S0 24, i .| 2908 815 818
30 FNL, 1,500 FEL
RB2-1) | 9-14-82.| Pine Butte School i | B HOMY .o T 8S R ARE . S0C 32 | 4135 875 875
550 FNL, 2.525 FEL
R-82-12... .| 9-21-82 | Holmes Ranch ... Byg Horn TOS R ATE Sec 24, - 4,080 ars 472
1,850 FSL, 1850 FWL
R-82-13.... .| 9-13-82 | Pine Butte School....... BgHOM o I T.8S, R 42E, B0C 3% | 4050 778 50
33 FNL, 201 FEL
R-82-14...| 10-5-82 | Dechor B Hom T.OS, A AE, S0c. 25 .| 3750 ars ars
1,650 FSL, 2450 Fwl
R-82-15... 9-12-82 | Pine Sutle School Big Hom A TOS . RA2E, Sec 20, | 4,104 [ 835
. 225 FNL, 300 FEL
A-82-18.... 9-24-82 | Pina Butte School Big Hom T.OS. R A2E,SoC 14, | 3941 255 855
200 FSL, 150 PWL
R-82-17 | 9-24-82 | Pine Butts School Big Hom T.95. R 42E, Sec 35,.... 3766 435 435
317 FNL, 92 FEL
R-82-18..| 0-22-82 | Ping Butte SChool ..oy BigHOM . I T. 08, R 42E, 820 0| 3563 835 &35
28 FNL, 55 FEL
R-82-19WW,. 10-4-82 | Holmea Ranch..._ .| Big Hom TOS RAE Sec. WM. .| 3830 NA 400 | (Water wek )
700 FSI, 2,200 FEL
R-82-20WW 10-6-82 | Hoimos Ranch £ Hom A R ME See. 20 3,680 NA 227 | (Water wek )
3300 FML, 1,050 FEL
TCS- 182 10-8-82 | Trall Croek School Rosebud T 3N.R IE, Sec. 35,.. SR B R T 4 215 218
1,550 FSL, 1,750 FWL
MC-1-82.. | 10~10-82 | McClarg Croek ..o | ROSOOUE e I T. 2N, R, 30 E, S0c. 5,00 —  SAS 305 308
750 FSL, 1,500 FEL
MC-2-82... 10-0-82 | McORre Crook ... sy | TOORIND oo e A Y WL YA X e - U T35 735
1.900 FSL, 450 FEL
CW-1-82...... 10-10-82 | Colstrip West Rosebud TIN,.RAWE_ Sec.26... 3278 20 200
650 FSL, 2,000 FWL
CO-13-82 ! 10-12-82 | MeClure Resarnvol ... Prane T 12N, R 45 E, Soc 4. i RBTS LAl 75
125 FNL, 2500 FEL
CC-14-82 | 10-10-82 | McCiure Roseryow ...... I— L PIAN s reen e VAR AR B SO Bresiamsstosssmsssnnss - 2731 465 405
10 FNL, 900 FWL
CC-10-682 .| 10-21-82 |Calypso . PN nd T. 13 NL R, 50 E., Sec. 50, . . 2550 550 550
2500 FSL, 1600 FwL
CC~20-82 .. .| 10-21-82 | Calypso Praire T.MAN, R AE, Sec. 26.. .. - 26X 535 535
J25 FNL, 1,400 FwL
I e i visswsond rovrivoossirerresswallie oo S 31,528 | 31802

"Total “logged™ footage iv larger than the "dnlled foolsge due 1o the numbar of cased walor wolls thal were discovered and logged during tho ariling program.

The geophysical-lithologic logs and
coal analyses are available for public
inspection and purchase at the above
address. Purchase price for the entire
package, including full scale geophysical
logs, sample logs and analyses is
$311.00. The sample log-analyses
package alone can be purchased for
$31.00. Individual full scale geophysical

logs are available for §5.00 each,
Individual sample logs and analyses can
be purchased for $0.25 per sheet.

Date: October 21, 1983,

Kannon Richards,

Acting State Director.

[FR Doc. 63- 20184 Filed 10-26-80: 245 um)]
BILLING CODE 4310-04-M

[M 59727 (ND))

Request for Public Comment on Fair
Market Value and Maximum Economic
Recovery; Emergency Coal Lease
Application

AGENCY: Bureau of Land Management,
Interior,

ACTION: Notice.
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suMMARY: The Bureau of Land
Management requests public cemment
on the fair market value of certain coal
resources it proposes to offer for
compelitive lease sale,

The lands included on Coal Lease
Application M 59727(ND) are located in
Mercer County, North Dakota,
approximately 2 miles northwest of the
town of Beulah near the Indian Head
Mine and are described as follows:

T. 144 N, R. 88 W., 5th PM.

Sec. 14: NYWUSWH, SWHUSW Y,

Sec. 22: N ANEWUNE Y., W¥%NEW, NWY

380,00 acres,

One economically minable bed, the
Beulah-Zap, is found in this tract, The
Beulah-Zap seam averages 9.5 feet in
thickness and contains an estimated 1.83
tons of recoverable lignite. The Beulah-
Zap seam is lignite and averages (as
received) 6,785 BTU/Ib. with 37.8
percent moisture, 0.8 percent sulfur, and
6.5 percent ash.

The public is invited to submit written
comments on the fair market value and
the maximum economic recovery of the
lract

DATES: Comments must be received on
or before November 18, 1983,

ADDRESS: For more complete data on
this tract, please contact Jeanette Bejot
(telephone 407-857-6291), Bureau of
Land Management, Montana State
Office, 222 North 32nd Street, P.O. Box
36800, Billings, Montana 59107,

SUPPLEMENTARY INFORMATION: In
accordance with Federal Coal
Management regulations 43 CFR Parts
3422 and 3425, not less than 30 days
prior to the publication of a notice of
sale, the Secretary shall solicit public
comments on fair market value
appraisal and maximum economic
recovery and on factors that may affect
these two determinations. Proprietary
data marked as confidential may be
submitted to the Bureau of Land
Management in response to this
solicitation of public comments. Data so
marked shall be treated in accordance
with the laws and regulations governing
the confidentiality of such information:

Comments should be sent to Bureau of
Land Management, Economic
Evaluation Section, 100 East “B" Street,
Room B005, Casper, Wyoming 82601,
Attention: Tim MacGillvray (telephone
307-261-5735), and should address, but
not necessarily be limited to the
following information:

1. The quality and quantity of the coal
fesource;

2. The mining method or methods
which would achieve maximum
economic recovery of the coal, including
specification of seams to be mined and

the most desirable timing and rate of
production;

3. The guantity of coal;

4. If this tract should be evaluated as
part of a larger mining unit (i.e., a tract
which does not in itself form a logical
mining unit);

5. The configuration of any larger
mining unit of which the tract may be a
part;

6. Restrictions to mining which may
affect coal recovery;

7. The price that the mined ceal would
bring in the market place;

8. Costs, including mining and
reclamation, of producing the coal;

9. The percentage rate at which
anticipated income streams should be
discounted, either in the absence of
inflation or with inflation, in which case
the anticipated rate of inflation should
be given:

10. Depreciation and other accounting
factors;

11. The value of any surface estate
where held privately;

12. Documented information on the
terms and conditions of recent and
similar coal land transactions in the
lease sale area; and

13. Any comparable sales data of
similar coal lands.

The values given above may or may
not change as a result of comments
received from the public and changes in
market conditions between now and
when final economic evaluations are
completed.

Dated: October 21, 1883,

Michael J. Panfold,

Stats Director.

[FR Do 83-20100 Filed 10-26-83; 10:26 am)
BILLING CODE 4310-84-M

Rock Springs District Grazing
Advisory Board; Meeting

AGENCY: Bureau of Land Management,
Interior,

ACTION: Notice,

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
meeting of the Rock Springs District
Crazing Advisory Board. Notice of this
meeting is required under Pub, L. 92-463,

DATE: December 9, 1983, 9:30 a.m. until
4:00 p.m.

ADDRESS: Bureau of Land Management
District Office, Highway 191 North, Rock
Springs, Wyoming.

FOR FURTHER INFORMATION CONTACT:
Donald H. Sweep, District Manager,
Rock Springs District, Bureau of Land
Management, P.O. Box 1869, Rock
Springs, Wyoming 82902-1869, (307-382-
5350).

SUPPLEMENTARY INFORMATION: The
agenda for the meeting will include:

1. Introduction and opening remarks.

2. Approval of the transcript of the
Augusl 25, 1883 meeting.

3. Bureau of Land Management fence
standards and definitions.

4. Weed control activities.

5. Cooperative Management
Agreements,

6. Range projects and cattleguard
maintenance.

7. Update on wild horse gathering
activities,

8. Restoration of AUMs suspended in
the Red Deser! area for wild horses,

9. Public commen! period.

10. Arrangements for the next
meeting.

The meeling is open to the public.
Interested persons may make oral
statements to the Board between 1:30-
2:00 p.m., or file written statements for
the Board's consideration. Anyone
wishing to make an oral statement
should notify the District Manager,
Bureau of Land Managemen!, Highway
181 North, P.O. Box 1869, Rock Springs,
Wyoming 82902-1869, by December 8,
1983. Depending on the number of
persons wishing to make oral
statements, a per person time limit may
be established by the District Manager.

A transcript of the meeting will be
maintained in the District Office and be
available for public inspection and
reproduction {during regular business
hours) within 30 days following the
meeting.

Gene C, Herrin,

Associate District Manager.

PR Doc. 83-29161 Filed 10-26-5% 8:45 am|
BILLING CODE 4310-84-M

Notification of Suspension of the
Simultaneous Oll and Gas Leasing

“Lottery”

AGENCY: Bureau of Land Management,
Interior,

ACTION: Notice of suspension of the
Simultaneous Oil and Gas Leasing
“Lottery" and Suspension of Posting of
Available Lands.

SUMMARY: The Bureau of Land
Management periodically issues oil and
gas leases in areas outside of known
geologic structures (KGS) on a
noncompetitive basis through a drawing
of applications filed on selected parcels.
The use of this method of issuing leases
known as simultaneous oil and gas
leasing is temporarily suspended. The
September drawing will not be held
until it has been verified that the parcels
are not included in a KGS. Nor will
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leases be issued from previous drawings
that were not processed and completed
prior to October 12, 1983, until it is
determined that they are not located
within a KGS. Additionally, the Notice
of Lands Available for Oil and Gas
Filings scheduled for November 1983
will not be posted nor the drawing held.
Subsequent Notices of Lands Available
will be posted when it can be
determined that the parcels to be listed
are not part of a KGS.
EFFECTIVE DATE: October 27, 1983.
FOR FURTHER INFORMATION CONTACT:
Timothy Foley, Division of Fluid Mineral
Leasing, Bureau of Land Management
(620), 18th and C Streets NW.,
Washington, D.C., 20240, telephone [(202/
FTS) 653-2236.

Dated: October 24, 1983,
]. Steven Griles,
Acting Assistant Secretary:.
IFR Do, A3- 25176 Filenl 10-26-83; 845 am)
BILLING CODE 4310-34-M

[OR 34957, OR 36019, OR 36020]

Oregon: Cancellation of Realty Action;
Competitive/Modified Competitive
Sale of Public Land; Lake County
Oregon

The Notices of Realty Action,
published in the Federal Register
Document No. 83-8084, Volume 48, No.
44, pages 10133 and 10134, Thursday,
March 10, 1983 and Federal Register
Document No. 83-12181, Volume 48, No.
89, pages 20507 and 20508, Friday, May
6, 1983, are hereby cancelled and all
involved properties withdrawn from
public sale.

The properties withdrawn from sale
are being reappraised and will be
formally reoffered at a future date.

For additional information regarding
this cancellation, contact the Lakeview
District Office, P.O. Box 151, Lakeview,
Oregon 97630 or phone (503) 947-2177.
October 18, 1983,

Richard L. Harlow,

Acting District Manager.

[FR Doc. 53-29100 Filed 10-26-83: 845 4m)
BILLING CODE 4330-84-M

Oregon and Washington; Use Fee for
Commercial Recreation Activities

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice, Oregon and
Washington; Special Recreation Permit
Fees.

SuMMARY: The document establishes the
required fee for permitted commercial
recreation related activities which occur

on public lands managed by the Burean
of Land Management in Oregon and
Washington.

DATE: October 25, 1983,

FOR FURTHER INFORMATION CONTACT:
Ken White, Outdoor Recreation Planner,
Bureau of Land Management, {503) 231~
2113,

SUPPLEMENTARY INFORMATION: Costs
associated with Special Recreation
Permit management have risen
dramatically over the past several years,
as have the costs associated with
providing and maintaining the services,
facilities and the natural resources
where permitted recreation activities
occur. In order to continue existing
commercial recreation permit programs,
an increase in fees is required to recover
the costs of issving and administering
the permits and to provide a return for
commercial use of federal resources.

In May 1982 the Bureau of Land
Management announced proposed 1983
recreation fee increases, including the
establishment of @ commercial permit
fee of 82,00 per user day. After review of
the public comments received, the
Oregon State Director determined that
special recreation permit fee increases
should be deferred until 1984. With
respect to commercial permit fees, this
decision allowed additional time for the
Bureau of Land Management to obtain
further input from the outfitter industry
relative to aiternative fee structures.

The fee schedule which appeared in
the Federal Register on May 18, 1983 (48
FR 22462) and was discussed with a
special outfitter commitiee, is an
escalating rate table where fees are
determined by categories of adjusted
daily charges collected by the permittee
from each participant. Based upon a
determination that this escalating fee
schedule represents s fair and equitable
return for the privilege of using federal
resources for commercial purposes and
pursuant to Section 304 of the Federal
Land Policy and Management Act (48
USC 1734) and regulations at 43 CFR
8372.4, a Special Recreation Permit fee
schedule for commercial use of land
managed by the Bureau of Management
in Oregon and Washington is
established at $100,00 minimum or the
amount! from the following table,

whichever is greater:
il B
o
Adpustod daty charge colected by
permitice rom each partcipant :'.”“ o :’."“ Lo
1:" 1
$8000rtoss. . i $026 $028
S e 25 40
T 40 80
3501105000, ... __ o5 130
5001007500, | PN 1.90
30

75010010000 ... - 1. 280

T | g
Adpated daly charge collectod by
Yot " | "ieas

10001 0 12800 . .70 340
12501 10 15000 2.08 w10
15001 16 17600, .. ... | 245 490
175,01 10 200.00.. i 200 5460
20001 10 250,00 2.40 878
250,01 10 30000, s 415 825
Ovor 300.00.... RS ™ ™

FIT T o

For purposes of this fee suhedule,
adjusted daily charges refers to the daily
charge per participant less any off-site
transportation and/or lodging expenses
before or after the permitted use,

Dated: October 17, 1983,
Paul Vetterick
Acting State Director.
|FR Doc. 83-28091 Filed 10-26-&3; 8:45 am)
BILLING CODE 4310-64-M

[U-52775]

Utah; Realty Action Saie of Public
Lands in Grand County, Utah

AGENCY: Burean of Land Management,
Interior. \

ACTION: Notice of realty action, sale of
public lands in Grand County, Utah, U-
52775.

SUMMARY: The Bureau of Land
Management, based upon land use plans
and field examination, has determined
that the following described lands are
suitable for sale at no less than fair
market value, under the authority of
Section 203(a)(3) of the Federal Land
Policy and Management Act of 1976 (90
Stat. 2750; 43 US.C. 1731).

Loga/ description Acerage

T215, R22E, SLBAM, sec. 30, NWHW SWY%
NES 10

The above described lands will be
sold in a direct sale to Grand County,
Utah, under the authority of Section
203(f)(2) of the Federal Land Policy and
Management Act of 1976 (90 Stat. 2750;
43 U.S.C. 1713).

The terms and conditions of the sale
are:

1. The sale of the land is subject to all
existing rights, including oil and gas
lease U-17251,

2. A right-of-way i3 reserved to the
United States for ditches and canals
constructed under the Act of August 30,
1890 (26 Stat. 391; 43 U.S.C. 845).

3, All mineral rights will be reserved
to the United States.

For a period of 45 days from the date
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submit comments to the Utah State
Director, University Club Building, 136
E. South Temple, Salt Lake City, Utah
84111, Any adverse comments will be
evaluated by the State Director, who
may vacale or modify this notice. In
absence of any action by the State
Director, this notice will represent the
final determination of the Department of
the Interior,

The land will ot be offered for sale

until 60 days after the date of this notice.

Additional information is available
from the Moab District Office, P.O. Box
870, Moab, Utah 84532, or the Grand
Resource Area, P.O. Box M, Moah, Utah
84532,

Gene Nodine,

District Manager.

October 19, 1983.

{FR Doo. R3-20308 Filed 10-26-03; 843 am)
BILLING CODE 4310-84-M

[N~38759]

Nevada; Realty Action—Non-
Competitive Sale; Public Lands in
Washoe County, Nevada

The following land has been
examined and identified as suitable for
disposal by direct sale under Section 203
of the Federal Land Policy and
Management Act of 1976 (80 Stat. 2750);
43 U.S.C. 1713) at no less than fair
market value:

Mounl Disblo Base & Meridian
T.30N.R.22E,

Sec. 13, E%E:

Sec. 24, EYaNEY,

The above-described land comprising
240 acres, is being offered as a direct
sale to Empire Farms, of Yerington,
Nevada. Empire Farms owns
approximately 1,200 acres of irrigated
cropland adjacent the parcel, and
apparently has adequate existing water
rights to develop the additional 240
acres.

The sale is consistent with the
Bureau’s planning system. The land is
not needed for any resource program
and is not svitable for management by
the Bureau or another Federal
department or agency. Disposal of these
lands has been reviewed and approved
by the Washoe County Commissioners
and the Nevada Division of State Lands.
The land will not be offered for sale for
at least 80 days after the date of this
notice.

The patent, when issued, will contain
the following reservations to the United
States:

1. A right-of-way thereon for ditches
and canals constructed by the authority

of the United States, Act of August 30,
1890, 26 Stat. 391; 43 U.S.C, 845.

2. All mineral deposits in the land so
patented, and to it, or persons
authorized by it, the right to prospect,
mine, and remove such deposits from
the same under applicable law and such
regulations as the Secretary of the
Interior may prescribe.

And will be subject to:

1. Those rights for powerline purposes
which have been granted to Sierra
Pacific Power Company, its successors
or assigns, by Permit No. N-11396, under
the Act of March 4, 1911, 36 Stat. 1253,
43 U.S.C. 9611,

Detailed information concerning the
sale is available for review at the
Winnemucca District Office, Bureau of
Land Management, 705 East Fourth
Street, Winnemucca, Nevada 89445.

For a period of 45 days from the date
of publication in the Federal Register,
interested parties may submit comments
to the State Director at P.O. Box 12000,
Reno, Nevada 89520. Any adverse
comments will be evaluated by the State
Director, who may vacate or modify this
realty action and issue a final
determination. If no action is taken by
the State Director, this realty action will
become a final determination of the
Department of the Interior.

Dated: October 19, 1983,
Robert |. Neary,
Acting District Mancger.

|FR Doc. 832000 Filed 10-25-83; 843 am]
BILLING CODE 4310-84-M

[OR 36556]

Oregon: Proposed Bombing and Aerial

Gunnery Range; Lake County, Oregon;
Public Meeting

The Oregon Air National Guard will
present their proposal for a bombing
and serial gunnery range, to be located
near Alkali Lake, Oregon, at a public
meeling hosted by the Bureau of Land
Management, Lakeview District Office.
The meeting will be held on November
22, 1983 at 7:00 p.m. in the Lakeview
District Office Conference Room,
Lakeview, Oregon.

The military proposes 10 withdraw
approximatley 3,840 acres for exclusive
use as an impact area. An additional
20,500 acres would be leased to provide
a safety buffer zone around the impact
area.

Affected public land is described as
follows:

Willamette Meridian, Lake County, Oregon
Exclusive Use area
T.285.R.23E,
Sec. 31, a portion of;
Sec. 32, a portion of;
Sec. 33, a portion of;
T.20S.,R. 23E,,
Sec. 4, all;
Sec. 5, all;,
Sec. 8, a portion of;
Sec. 7, & portion of;
Sec. 8, all,

Nen-Exclusive Use Area

T.28S.R.23E.
Sec. 19, a portion of;
Sec. 20 to 22, inclusive;
Sec. 23, a portion of;
Sec. 28, a portion of;
Sec. 27 to 29, inclusive;
Sec. 30, a portion of;
Sec. 31, a portion of;
Sec. 32, a portion of;
Sec. 33, a portion of;
Sec. 34, a portion of;
Sec. 35. a portion of;
T.20S.R.23E,,
Sec. 3, a portion of;
Sec. 8, a portion of;
Sec. 7, a portion of;
Sec. 8, all;
Sec. 10, a portion of;
Sec. 15, a portion of;
Sec. 18 to 21, inclusive;
Sec. 22, & portion of;
Sec. 27, a portion of;
Sec. 28 to 30, inclusive;
Sec. 31, N %
Sec. 32, N %
Sec. 33, N %
Sec. 34, a portion of.
T.208.R. 22E,,
Sec. 12, all;
Sec, 13, all;
Sec. 24, all;
Sec. 25, all:
Sec. 36, N %

The military would use the area for
training Air National Guard pilots in air
to ground delivery of ordinance. The
ordinance would be restricted to inert
bomb simulators, with or without
marking charges, and non-explosive
non-incendiary 20 and 30mm cannon
rounds.

The meeting is being held to inform
the public of the proposed range and to
allow the public to provide input and
voice any concerns about the proposed
use.

Comments at the meeting may be
written or oral. Written comments must
be received in the District Office by
December 2, 1983. Send written
comments to Area Manager, Warner
Lakes Resource Area, P.O. Box 151,
Lakeview, Oregon 97630.
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For further informition, contact Warner
Lukes Area Manager, Lakeview District
Office, (503) 947-2177,

October 18, 1983,

Richard L. Harlow.

Acting District Manager.

|FR Doc. 53-3n 47 Filed 10-20-83: 0245 am|
BILLING CODE 4310-84-M

[M-577€1 D]

South Dakota; Reaity Action—
Competitive Sale of Public Land Iin
Custer County, South Dakota

AGENCY: Bureau of Land Management,
Miles City District, South Dakota
Resource Area Office, Interior,

ACTION: Notice of realty action M-
57761-5SD, competitive sale of public
land in Cusler, South Dakota.

suMmARY: The following described
lands have been examined and
identified as suitable for disposal by
sale pursuant lo Section 203 of the
Federal Land Policy and Management
Act of 1976, 43 U.S.C. 1713 (1876) at no
less than fair market value:

Black Hills Meridian

Township 6 North, Range 2 East, Section
25, NEYANW Y, containing 40 acres.

The land will be offered for sale by a
combination of sealed and/or oral bids
utilizing competitive bidding procedares, on
December 28, 1983, ad 1:30 pm, M.S.T,, Custer
County Courthouse, Custer, South Dakota.

The subject land {8 located approximately
11 miles east southeast of Dewey. South
Dakola, in Custer County, The parcel has
seclion line access and is being offered for
witle because it is isolated from other blocks
of public land and is difficult and
uneconomical to manage, This parcel is
covered with ponderosa pine and has deeply
eroded drainages.

The proposed sale is consistent with the
Bureau's planning system and Custer
County government officials have been
notified of the sale. The transfer of the
tract into private ownership will benefit
the publie Interest and provide for better
land management.

Terms and conditions: The terms and
conditions applicable to this sale are as
follows;

1, All minerals will be reserved to the
United States, together with the right to
explore, prospect for, mine, and remove
same under applicable law and
regulations.

2. A right-of-way for ditches or canals
will be reserved to the United States in
accordance with 43 U.S.C. 945

3. The sale of these lands will be
subject to all valid existing rights and
reservations of record.

4. Access lo this parcel must be in
compliance with County and State
regulations.

DATES: For a period of 45 days from the
date of this notice, interested parties
may submit comments to the District
Manager, Bureau of Land Management,
Miles City District Office, P.O. Box 940,
Miles City, Montana 58301, Any adverse
comments will be evaluated by the BLM
Montana State Director, who may
vacate or modify this realty action and
issue a final determination, In the
absence of any action by the State
Director, this realty action will become &
final determination of the Department of
the Interior.

FOR FURTHER INFORMATION CONTACT:
Information related to the sale, including
environmental assessment, and the
record of public discussions is available
for review at the Miles City District
Office, Miles City, Montana, or the
South Dakota Resource Area, Belle
Fourche, South Datota,

SUPPLEMENTARY INFORMATION:

Bidder Qualifications: The bidder
must be a U.S, citizen or, in the case of a
corporation, subject to the laws of any
state or the U.S, A state, state
instrumentality or political subdivisien
submitting a bid must be authorized to
hold property. Any other entity
submitting a bid must be legally capable
of holding and conveying lands or
interests therein under the laws of the
State of South Dakota. Bids must be
made by the principal or his agent.

Bid Standards: No bid will be
accepted for less than the appraised fair
market value which will not be
disclosed, and bids must include all of
the land identifed in this notice.

Method of Bidding: The land will be
sold by a combination of sealed and/or
oral bids. Sealed bids will be opened
first, followed by oral bidding. Bidding
will begin at the highest sealed bid, or in
the absence of sealed bids, at the call of
the oral bidder. A sealed bid is not
required to qualify for oral bidding.

Each bid must be accompanied by a
cartified check, postal money order,
bank draft, or cashier's check made
payable to the Department of the
Interior, Bureau of Land Management,
{)or not Jess than one-fifth of the amount

id.

Sealed bids will be received at the
South Dakota Resource Area Office, 301
Roundup Street, Belle Fourche, South
Dakota 57717, until 1:00 pm, M.S.T.,
December 28, 1983.

Sealed bids will be opened in the
Custer County Courtroom, Custer, South
Dakota, with oral bidding following the
opening of the sealed bids.

The sealed bid envelope must be
marked in the lower left-hand corner as
follows:

Public Land Sale M-57781 SD
Date:

If two or more envelopes containing
valid bids of the same amount are
received, the detremination of which is
to be considered the highest bid shall be
by drawing. The drawing, if required,
shall be held immediately following the
apening of the sealed bids. The highest
qualifying sealed bid shall then he
publicly delared.

Sale Continuation: In the event this
parcel is not sold at the intital sale
offering, the parcel will then be
available for sale over the counter on a
first come, first served basis, at the
South Dakota Resource Area Office, 310
Roundup Street, Belle Fourche, South
Dakota.

Dated: October 20, 1883,
Robert A. Teegarden,
Acting District Manager for the State
Director.
[PR Doc. 23-26196 Filed 10-26-83; 345 am|
BILLING CODE 4310-84-M

[4-19952-1-CA-LM; CA 12957]

Exchange of Public and Private Lands
in Humboldt County, California

The United States issued an exchange
conveyance document to the Simpson
Redwood Company on September 30,
1983, for the following described lands,
under the Act of October 21; 1970 (84
Stat. 1067; 16 U.S.C. 460y):

Humboldt Meridian, California

T.11N.R.2E,
Sec. 26, NWUSWYs;
T.10N.R.3E,
Sec. 21, SWHEW ¥
Sec. 31, NEXWNE Y
T.11% N.R.3E,
Sec. 31, Lots 1, 2, and 3;
Sec, 32, Lots 1,2, 3, and 4;
Sec. 33, lots 1. 2.3, end 4;
Sec. 34, Lots 1, 2, 3, and 4;
Sec. 35, Lots 1. 2, 3, and 4:
T. 12N, R.3E,
Sec. 28, NEXUNEY;
Containing 917.22 scres.

In exchange for thes lands, the
United States acquired the following
described lands from the Simpson
Redwood Company:

_ Humboldt Meridian, California

Parcel One

The Northeast Quarter of the Southeast
Quarter of Section 7, Township 3 South,
Range 2 East, Humboldt Base and Meridian.
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Parce! Two

The West Haif of the Southwest Quarter
and the Southeast Quarter of the Southwest
Quarter of Section 8, Township 3 South,
Range 2 East, Humbold! Base and Meridian,

Parcel Three

The Southwest Quarter of Section 16,
Township 3 South, Range 1 West, Humboldt
Base and Meridian, :

Parcel Four

Lots 2, 3, and 4 and the Southwest Quarter
of the Northeast Quarter and the Southsast
Quarter of Section 2, Township 7 North,
Range 3 East, Humboldt Base and Meridian.

The North Half of the Northeast Quarter,
the Southeast Quarter of the Northeast
Quarter, the Northeast Quarter of the
Southeast Quarter and the South Half of the
Southeast Quarter of Section 11, Township 7
North, Range 3 East, Humboldt Base and
Meridian.

The East Half of the East Half of Section
12, Township 7 North, Range 3 East,
Humboldt Base and Meridian.

The North Half of the Northeast Quarter,
the Southwest Quarter of the Northeast
Quarter, the Northeast Quarter of the
Northwest Quarter, the East Half of the
Southwest Quarter and the West Half of the
Southeast Quarter of Section 14, Township 7
North, Range 3 East, Humboldt Base and
Meridian;

Containing 1,361.98 acres.

The purpose of this exchange was to
acquire the non-Federal lands for
inclusion in the King Range National
Conservation area. The public interest
was well served through completion of
this exchange.

An equalization payment in the amount of
$29,600.00 was paid to the United States.

Dated: October 19, 1983,

Eleanor Wilkinson,

Chief, Lands & Locatable Minerals Section,
Branch of Lands & Minerals Operations.

(1R Doc. 83-20210 Piled 10-36-8%; 8:45 am)

BILLING CODE 4310-84-M

Bakersfield District Cooperative

Management Agreements;
Nominations Open

AGENCY: Bureau of Land Management,
Interior.

ACTION: Opening of nominations for
cooperative management agreements in
the Bakersfield District.

SUMMARY: Nominations of grazing
operators within the Bureau of Land
Management's Bakersfield District to be
considered for a Cooperative
Management Agreement (CMA) will be
accepted starting November 1, 1983. The
purpose of Cooperative Management
Agreements is to provide livestock
operators (or associations), who have
demonstrated good rangeland
management practices, with: (1)

Recognition of good stewardship; (2) a
larger role in managing grazing on the
the public lands; and (3) the assurance
of tenure needed to encourage private
investment in rangeland improvements,

A Cooperative Management
Agreement is a formal, written
agreement between the BLM and a
livestock operator that recognizes the
operator as the steward of an allotment,
Through the agreement, the livestock
operator agrees to graze livestock in a
manner that will achieve the
management objectives of the allotment,

Cooperative Management Agreements
will have a tenure period of 10 years.
The BLM and the operator will jointly
evaluate the allotment at the end of the
first five years to determine if objectives
are being met.

DATE: Nominations will be open for 60
days, and will close on December 31,
1983.

ADDRESS: Nominations should be sent
to: Bakersfield District Office, Bureau of
Land Management, Attn: Range, 800
Truxtun Avenue, Rm. 311 Bakersfield,
CA 93301

FOR FURTHER INFORMATION CONTACT:
Ken Volpe, District Range
Conservationist, Bureau of Land
Management, 800 Truxtun Avenue,
Room 311, Bakersfield, California 93301;
(805) 861-4191.

Dated: October 20, 1983,
Robert D. Rheiner, Jr.,
District Manager.
[FR Doc. 83-29211 Filed 10-28-83; &:45 aim)
BILLING CODE 4310-84-M

[4-19952-1-CA-LM; CA 13279)

Conveyance of Public Land; Riverside
County, Cailfornia

Naotice is hereby given that pursuant
to the Act of October 21, 1976 (90 Stat.
2750; 43 U.S.C. 1713), Ladyvest, N.V,, ¢/o
Frank De Marco, Jr., 707 Wilshire
Boulevard, Los Angeles, California
90017, has purchased by competitive
sale public land in Riverside County,
California, described as:

San Bernardino Meridian, California
T.7S,.R.8E,
Sec. 18, 8% Lot 1 and S% Lot 2 of SW¥.
Containing 76.83 acres.

The purpose of this naotice is to inform
the public and interested state and local
governmental officials of the issuance of
the conveyance document to Ladyvest,
N.V. -

Dated: October 10, 1883,
Eleanor Wilkinson,
Chief, Lands & Localable Minerals Section
Branch of Lands and Minerals Operations.
{FR Doc. 8329208 Filed 10-26-82; 8:45 am)
BILLING CODE 4310-84-M

Bureau of Reclamation

Availabliity of Fryingpan-Arkansas
Project Water From Ruedi Reservoir
and Initiation of Contract Negotiations
With Municipal and Domestic Users

and Competitive Bidding for Contracts
by Industrial Users

In accordance with procedures
established by the Department of the
Interior and as required by the
Reclamation Reform Act of 1882, the
Bureau of Reclamation announces the
availability of water and its intention to
initiate negotiations with municipal and
domestic users and solicit competitive
bids from industrial users for assignable
waler service contracts from the
regulatory capacity of Ruedi Reservoir,
Fryingpan-Arkansas Project, Colorado.
The Colorado River Water Conservation
District and the Colorado Water
Conservation Board will be consulted
during these proposed actions.

Contracts providing for the delivery of
water may require further compliance
with the National Environmental Policy
Act of 1969 and the Endangered Species
Act of 1973, as amended. All pertinent
Reclamation Instructions will be
complied with.

The Bureau constructed Ruedi Dam
and Reservoir as a feature of the
Fryingpan-Arkansas Project. The
primary purposes of the dam and
reservoir are to provide replacement
water to satisfy simultaneous demands
of senior diversions in western Colorado
at the time Fryingpan-Arkansas Project
diversions are made to the Arkansas
River Basin in eastern Colorado and to
furnish water and regulatory storage to
western Colorado water users. Ruedi
Dam and Reservoir are located on the
Fryingpan River approximately 14 miles
east of Basalt, Colorado. The Fryingpan
River is a tributary of the Roaring Fork
River, a tributary of the Colorado River.

Ruedi Reservoir has a total storage
capacity of 102,369 acre-feet which
includes an active storage capactiy of
101,280 acre-feet and 1,089 acre-feet of
inactive and dead storage. Based on a
study period from 1948 through 1980, the
firm average annual yield of Ruedi
Reservoir is estimated to be 87,300 acre-
feet, of which up to 28,000 acre-feet are
available for replacement of Fryingpan-
Arkansas Project diversions and §9,300
acre-feet would be available from the
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regulatory capacity, assuming a use
pattern for a municipal and industrial
water supply. Four contracts were
executed in May 1982 for a total of 7,850
acre-feet of water leaving 51,450 acre-
feet available for additional water
service contracts,

The Bureau operates and maintains
Ruedi Dam and Reservoir in accordance
with the provisions of Reclamation law,
the authorizing act, and more
particularly the “Operating Principles
for the Fryingpan-Arkansas Project”
published as H. Doc. 130, 87th Cong., 1st
sess. In summary, the operating
principles provide for (1) release of
water from the replacement capacity
upon request by the State Engineer to
the extent that water would have been
available to senior rights without project
diversions to the Arkansas River Basin,
and (2) water stored in the regulatory
capacity may be sold or leased by the
United States to water users in Colorado
for any purpose recognized by the laws
of the United States. Charges for the use
of such water shall be established by
the Secretary of the Interior by
appropriate contracts. Any sale of water
outside the natural basin of the
Colorado River can only be made with
the consent of the Colorado River Water
Conservation District.

Pursuanl to this notice, negotiations
will be undertaken for municipal and
domestic use assignable contracts and
solicitation for competitive bidding for
industrial use assignable contracts for
water service from the regulatory
capacity lo satisfy demands of users, An
entity will be considered to have a
demand if (1) it has a need, (2) it is
capable of making beneficial use of the
requested water, and (3) is legally
constituted to contract with the United
States.

In accordance with public notices
published on April 21, 1983, in
newspapers in the Colorado River Basin
in Colorado, negotiations will be limited
to those municipal and domestic users
from whom requests were received by
the Regional Director, Lower Missouri
Region, by May 20, 1983. Requests have
been received from 13 entities who have
identified a demand for municipal and
domestic uses,

In the interest of national defense and
acting through its Office of Naval
Petroleum and Oil Shale Reserves, the
Department of Energy has requested
4,100 acre-feet of industrial water
annually for use in connection with its
oil shale reserves (NOSR-1 and NOSR-
3) in western Colorado. The Bureau
intends to contract directly with the

Department of Energy for 4,100 acre-feet
of water service annually from Ruedi
Reservoir for its naval oil shale reserve
requirements.

Requests have been received from 10
industrial entities who have identified a
demand for industrial use. The Bureau
will offer for competitive bidding
approximately 27,500 acre-feet of
industrial water service from the
regulatory capacity of Ruedi Reservoir.

Sealed bids on a quantity of water not
less than 100 acre-feet annually will be
accepted from qualified industrial users.
The minimum acceptable rates for the
amount of water service requested will
be set forth in the invitation for bid. In
addition, each bidder may submit a
schedule for minimum deliveries at the
established per acre-foot rates for which
he agrees to take or pay for the delivery
of and/or bid a cash bonus for the right
to contract for water service,

Industrial water service contracts will
be offered to those qualified bidders
submitting the highest per acre-foot bids
until the available industrial water
supply from the regulatory capacity is
contracted for. Apparent successful
bidders will be determined within 60-
calendar days, and contracts will be
offered to successful bidders within 180-
calendar days, after bid opening. Each
bidder will be required to furnish a bid
guarantee equal to 1 year's standby
charge ($15 per acre-foot) for the
quantity of water submitted for bid,
which will be nonrefundable if the
contractor fails to execute a contract, if
offered. For the successful bidders
executing contracts, this amount will be
credited toward the first year's water
service charges. The United States
reserves the right to reject any bid. Bid
guarantees will be refunded to
unsuccessful bidders and to those
whose bids are rejected.

The bid opening will be held at 2 p.m.
on December 14, 1983, in conference
room E 2411, second floor, Building 20,
Denver Federal Center, Denver,
Colorado.

Each industrial user may submit one
bid for the quantity of water for which it
has a need and for which it is capable of
putting to beneficial use within a
reasonable time, Successful bidders will
be selected on the basis of the highest
present worth value of revenues per
acre-foot returned to the United States
through the year 2000. This will be
determined by the total of the bonus bid
plus the present worth of revenues from
water delivery charges to be paid for
agreed-lo-minimum annual deliveries at
established per acre-foot rates through

the year 2000 divided by each bidder's
quantity of water submitted for bid. All
revenues from water service charges
will be discounted to present worth
based on the 10-year United States
Treasury bond rates as specified in the
invitation for bid.

Complete bidding instructions and a
copy of the standard industrial water
service confract are included in the
Invitation for Bid for Industrial Water
Service for Ruedi Reservoir available
from the Regional Director, Bureau of
Reclamation, Attention LM-440, P.O.
Box 25247, Denver, Colorado 80225,
Copies may be obtained in room E 2719,
Building 20, Denver Federal Center,
Denver, Colorado, and from the Project
Manager, Bureau of Reclamation, 764
Horizon Drive, Grand Junction,
Colorado.

All meetings scheduled by the Bureau
to discuss the lerms and conditions of
the proposed municipal and domestic
water service contracts shall be open to
the general public as observers,
Advance notice of meetings shall be
furnished to only those parties having
previously given a written request for
such notice. The notice will be provided
at least 1 week prior to any meeting.
Requests should be submitted to the
above address,

If little or no public interest in these
negotiations is evidenced, as gaged by
the response to this notice and local
news releases, the availability of the
proposed contracts for public review
and comment will not be publicized
through the Federal Register or other
media. When the proposed contracts
become available for review, copies
may be obtained from the Regional
Director, Lower Missouri Region. at the
above address. Notice of availability of
proposed contracts shall be furnished
only to those parties who have
previously given a writlen request for
such notice. All written correspondence
concerning the proposed contracts will
be made available to the general public
pursuant to the terms and procedures of
the Freedom of Information Act (80 Stat.
383).

For further information on contract
negotiations or bidding, please contact
Robin D. McKinley at [(303) 234-3327 or
at the above address.

Dated: October 21, 1983.

William C. Klostarmeyer,

Acting Commissionerof Reclamation.
[FR Doc. 10-29165 Filed 10-29-8X% A:45 am)
BILLING COOE 4310-09-M
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Fish and Wildiife Service Minerals Management Service Railroad (TP&W) into The Atchison,

oy v 2 Topeka and Santa Fe Railway Company
a Sulphur Operations (Santa Fe) was a corporate

Avalabiity of Final Environmental the Outer Continental Shelf; Kerr- simplification of the type specifically
Impact Statement on Trinity River McGee Co af th itv f ;
Basin Fish and Wildlife umcmt p. Bxemp'e Tom the necessily ior prior

Program; Trinity River, Northwestern
California

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice.

SUMMARY: This notice advises that the
final Environmental Impact Statement
on the Trinity River Basin Fish and
Wildlife Management Program,
Northwestern California, is available for
public review. Propsed is a management
program to restore salmon, steelhead
trout, deer and other fish and wildlife
resources in Trinity River Basin in
northwestern California. Developed by a
joint Federal-State-local task force
under Bureau of Reclamation lead, the
sixty million dollar proposal would span
a ten-year period and consist of eleven
actions such as watershed
rehabilitation, spawning riffle
construction, monitoring, and fish
hatchery modification. No significant
adverse impacts are foreseen. Three
alternative subjects of these same
actions and alternatives to five of the
actions were also evaluated in the EIS.
No one commenting on the draft EIS
expresssed opposition to the program
and many expressed full support.

OATE: Written comments are requested
by November 29, 1983.

ADDRESS: James |. McKevill, Field
Supervisor, U.S. Fish and Wildlife
Service, Division of Ecological Services,
2800 Cottage Way, Room E-2727,
Sacramento. California 95825.

FOR FURTHER INFORMATION CONTACT:
Jody Hoffman, U.S. Fish and Wildlife
Service, ES, 2800 Coltage Way, Room E-
2727, Sacramento, California 95825, (918)
484-4731.

Copies of the EIS have been
distributed to all participants in the
scoping and draft review process, those
who requested-copies, identified
agencles and organizations representing
interested user groups, and central
libraries within Humboldt, Shasta,
Sacramento and Trinity Counties.

Richard Myshak,
Regional Direrctor, Region 1.

[FR Doc. 8320105 Filed 10-26-3 R4S wn]
BILLING CODE 4310-55-M

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of the receipt of a
proposed development and production
plan,

SUMMARY: Notice is hereby given that
Kerr-McGee Corporation has submitted
a Development and Production Plan
describing the activities it proposes to
conduct on Lease OCS 0830, Blaock 229,
Ship Shoal Area, offshore Louisiana,

The purpose of this Notice is lo inform
the public, pursuant to Section 25 of the
OCS Lands Act Amendments of 1978,
that the Minerals Management Service
is considering approval of the Plan and
that it is available for public review at
the Office of the Regional Manager, Gulf
of Mexico Region, Minerals
Management Service, 3301 North
Causeway Blvd., Room 147, Metairie,
Louisiana 70002, ;

FOR FURTHER INFORMATION CONTACT:
Minerals Management Service, Public
Records, Room 147, open weekdays 9
a.m. to 3:30 p.m., 3301 North Causeway
Blvd., Metairie, Louisiana 70002, Phone
(504) 8380519,

SUPPLEMENTARY INFORMATION: Revised
rules governing practices and
procedures under which the Minerals
Management Service makes information
contained in Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13,
1979 (44 FR 53685). Those practices and
procedures are set oul in a revised
§ 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: October 21, 1983,
John L. Rankin,
Regional Manages, Gulf of Mexico Region.
[FR Doc. 53-2:81 Filed 10-26-43; 145 am)
BILLING CODE 4310-MR-M

—_

INTERSTATE COMMERCE °
COMMISSION

[Finance Docket No. 30249)

Rall Carriers; the Atchison, Topeka
and Santa Fe Railway Company—
Merger Exemption—Toledo, Peoria &
Western Railroad Company

Decided: October 19, 1883.

On August 23, 1983, a notice of
exemption was served finding that the
merger of the Toledo, Peoria & Western

review and approval under 49 CFR
1180.2(d)(3).

The employee protective conditions in
New York Dock Ry.-Control-Brooklyn
Eastern Dist., 360 1.C.C. 80 (1979) (New
York Dock), were imposed to protect
employees of TP&W or Santa Fe who
may be adversely affected by the
merger. Indentical conditions had been
previously imposed to protect affected
emloyees when control of TP&W by
Santa Fe was approved.

On September 19, 1083, Leo Sera filed
a petition to intervene. He states that he
has a pending dispute with the TP&W
that concerns job selection rights arising
out of TP&W's takeover of certain Penn
Central trackage. He further states his
belief that this merger will adversely
affect him and other TP&W employees,
He requests permission to file
appropriate pleadings.

Qur regulations do not provide for a
proceeding on a notice of class
exemption. Cf. Improvement of TOFC/
COFC Regulation, 364 1.C.C. 731, 73637
(1961). The only relief available after
publication would be a petition for
reconsideration alleging that the
transaction does not fall within an
exempt class. Mr. Sera's petition makes
no such allegation and will be
dismissed.*

It is ordered:

1. The petition by Leo Sera to
intervene in this proceeding is
dismissed.

2. This decision is effective on the
service date,

By the Commission. Heber P. Hardy,
Director, Office of Proceedings.

Agatha L. Mergenovich,
Secretary.

IFR Doc 63-35206 Filed 10-26-&3: &45 am]
BILLING CODE 7025-01-M

[Finance Docket No. 30308]

Rall Carriers; Willard R. Formyduval—
Acquisition Exemption—Aberdeen and
Briar Patch Rallway Company,
Exemption

On October 4, 1883, Willard R.
Formyduval (Formyduval), filed a Notice
of Exemption pursuant to 49 CFR
1180.2{d)(2) concerning his proposed

'Since the New York Dock conditions were
imposed for the protection of sdversely affecied
employess, pelitioner has recourse 1o arbitration.
ClL. Ruilroud Consolidation Procedures, 386 1CC 75,
70-80 (19862).
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acquisition of the stock of the Aberdeen
and Briar Patch Railway Company (ABP
Railway), of Pinehurst, NC from ABP
Management Corporation. Formyduval
ourrently owns 77 percent of the
Warrenton Railroad Company, of
Warrenton, NC (Warrenton Railroad).

This transaction does not involve a
class I rail carrier, is an acquisition of a
nonconnecting carrier, and does not
look toward ultimate connection of the
lines and Is, thus, within that class of
transactions considered exempt under
49 CFR 1180.2(d)(2).

As a condition to use of the
exemption, any ABP Railway or
Warrenton Railroad employee affected
by the acquisition wiil be protected by
the conditions set farth in New York
Dock Ry—Control—Brooklyn Eastern
Dist., 360 1.C.C. 60 (1979). This will
satisfy the statutory requirements of 49
U.S.C. 10505(2)(2).

Decided: October 19, 1983,

By the Commission, Heber P, Hardy,
Director, Office of Proceedings.

Agatha L, Mergenovich,
Secretary.

{FR Doc. 83-26207 Piled 10-26-53; 845 kit
BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE
Office of the Secretary

Information Collections Under Review

OMB has been sent for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 US.C.
Chapter 35) since the last list was
published. The list has all the entries
grouped into new forms, revisions, or
extensions. Each entry contains the
following information:

{1) The name and telephone number of
the agency Clearance Officer (from
whom a copy of the form and supporting
documents is available); (2) The office of
the agency issuing this form; (3) The title
of the form; (4) The agency form number,
if applicable; (5) How often the form
must be filled out; (8) Who will be
required or asked to report; (7) An
estimate of the number of responses; (8)
An estimate of the total number of hours
needed to fill out the form; (9) An
indication of whether Section 3504(H) of
Pub. L. 86-511 applies; (10) The name
and telephone number of the person or
office responsible for OMB review.
Copies of the proposed forms and
supporting documents may be obtained
from the Agency Clearance Officer
whose name and lelephone number
appear under the agency name.
Comments and questions about the

items on this list should be directed to
the reviewer listed at the end of each
entry and to the Agency Clearance
Officer. If you anticipate commenting on
a form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer and the Agency Clearance
Officer of your intent as early as
possible.

Department of Justice

Agency Clearance Officer Larry E.
Miesse—202-633-4312

Extension of the Expiration Date of a
Currently Approved Collection Without
any Change in the Substance or in the
Method of Collection

¢ Immigration and Naturalization
Service, Department of Justice

Application for Waiver of the Foreign
Residence Requirement of section
212{e) of the I&N Act

On occasion

Individuals or households

Provides for obtaining information under
Section 212(e) of the Immigration and
Nationality Act for application for the
granting of a waiver of foreign
residence requirements under certain
conditions: 1,300 respondents; 433
hours; not applicable under 3504(h)

Rob Veeder—395-4814

* Immigration and Naturalization
Service, Department of Justice

Application for Removal

On occasion

Individuals or Households

Used to determine the eligibility of an
applicant under section 250 of the I&N
Act, which provides that an alien in

- the United States who has fallen into
distress or needs public aid, may
apply for removal from the United
States: 22 respondents; 4 hours; not
applicable under 3504(h)

Rob Veeder—385-4814

* Immigration and Naturalization
Service, Department of Justice
Application by Refugees for waiver of
Grounds of Excludability

On occasion

Individuals or households

Application required to implement the
waiver of excludability provisions in
the Refugee Act of 1980, Data used to
determine eligibility for waiver and to
report to the Congress the reasons for
granting such waivers: 2,500 ’
respondents; 625 hours; not applicable
under 3504(h)

Rob Veeder—395-4814

Reinstatement of a Previously Approved
Collection for Which Approval Has
Expired !

* National Institute of Justice/National
Criminal Justice Reference Center,
Department of Justice

Directory of Criminal Justice
Information Sources Entry
Queslionnaire

Biennually

State or local governments, businesses
or other for-profit, non-profit
institutions

Facilitates information exchange among
criminal justice professionals and
other interested parties. This
centralized listing of organizations
providing information services in
various criminal justice areas includes
a description of each agency, ils areas
of interest and activity, user
restrictions, and contract information:
125 respondents; 37.5 hours; not
applicable under 3504(h).

Rob Veeder—395-4814

New Collection

* Bureau of Justice Statistics,
Department of Justice

Victimization Risk Supplement (VRS) to
the National Crime Survey (NCS)

On occasion 2

Individuals or households

Used to collect data on lifestyle
variables which may affect a person’s
vulnerability to crime victimization:
22,464 respondents; 3,744 hours; not
applicable under 3504(h)

Rob Veeder—395-4814

Dated: October 21, 1883,
Larry E. Miesse, -
Agency Clearance Officer, Department of
Justice.
[FR Doc. 63-20108 Filed 10-20-83; 48 am)
BILLING CODE 4410-01-M

LEGAL SERVICES CORPORATION

Recipient Fund Balances; Instruction

AGENCY: Legal Services Corporation.

ACTION: Instruction on recipient fund
balances 83-4.

SUMMARY: The Legal Services
Corporation was established pursuant to
the Legal Services Corporation Act of
1974, Pub. L. 93-355(a) 88 Statute 378, 42
U.S.C. 2996 el. seq., as amended, Pub. L.
95-222 (December 28, 1977). Section
1008(e) of the Legal Services
Corporation Act provides:

The Corporation shall afford notice and
reasonnble opportunity for comment to
interested parties prior to issuing rules,
regulations, and guidelines, and it shall
publish in the Federal Register at least 30
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days prior to their effective date all its rules,
regulations, guidelines, and instructions,

The Legal Services Corporation
hereby publishes LSC Instruction 83-4,
Recipient Fund Balances.

EFFECTIVE DATE: November 28, 1983.
FOR FURTHER INFORMATION CONTACT:
Gail Francis, Director, Grants and
Budget Unit, Office of Field Services,
Legal Services Corporation, 733
Fifteenth Street, N.W., Washington, D.C.
20008; (202) 272-4080.

Fund Balance Instruction
I. Purpose

The purpose of this Instruction is to
provide notice and direction to
recipients of Legal Services Corporation
funding. The objective i to ensure the
timely allocation of Corporation funds
for the effective and economical
provision of high quality legal assistance
to eligible clients. To that end, recipients
will henceforth be permitted to maintain
and reprogram from year lo year fund
balances of no more than 10% of their
Legal Services Corporation support.

A waiver of this provision to a
maximum of 25% may be oblained under
certain conditions. Funds carried over in
excess of 10% or the level permitted by a
specific waiver will be recovered as set
forth in Section Ill—Policy.

II. Definitions

A. LSC "support" for the reporting
period shall be defined as the sum of: (1)
The annualized LSC grant awards; (2)
any investment of derivative income
earned which is attributable to any
annualized Corporation grants (interest,
rents, etc.); and (3) reimbursements or
recoveries of attorney fees, proceeds
from the sale of assets, or other
compensation or income related to any
annualized Corporation grants,

B. The LSC “fund balance amount" .
shall be determined solely by reference
to the recipient’s annual audit. (The fund
balance reported in the recipient's
annual audit is subject to review and
approval by the Corporation’s Audit
Division. Non-compliance with
provisions of the Corporation's Audit
and Accounting Guide for Recipients
and Auditors may result in an increase
or decrease in the fund balance as
reported in the audit.)

C. The “fund balance percentage"
shall be determined by expressing the
fund balance amount as a percentage of
the recipient's LSC support for the
reporting period.

lI1. Policy

A.In the absence of a waiver from the
Corporation, any fund balance amount
in excess of 10 percent of support shall

be repaid to the Corporation in & lump
sum or by a mutually agreeable payment
plan. The payment plan may be
accomplished by pro rata deductions
from the recipient’s grant checks for a
specific number of months,

B. After the Corporation’s receipt and
review of the recipient's annual audit,
written notice regarding any such
reduction and/or deduction relating to
the fund balance shall be provided to
the recipient 30 days prior to such
reduction and/or deduction being made.

C. In no way shall any such reduction
and/or deduction be construed to
permanently affect the annualized
funding level of such recipient.

D. “Recipient” as used in this part
means any recipient as defined as
Section 1002(6) of the LSC Act and any
gr’:ntee or contractor receiving funds

m the Corporation under Section
1006({a)(1)(B) or 1006(a)(3) of the Act.

E. A waiver of the 10 percent ceiling
may be granted at the discretion of the
Corporation in extraordinary
circumstances; such waivers may be
granted by the Corporation to a
maximum of 25 percent. Further, in
addition to the established 10 percent
ceiling, recipients who operate
compensated private bar programs or
components shall be granted a waiver to
allow them to maintain carryover not to
exceed 25 percent of the expense for
attorneys fees as reported in the current
audit, provided that the carryover is
utilized to fund a cash reserve or
encumbrance system for payment of
attorney fees. Under no circumstances
will a recipient be allowed to retain a
fund balance in excess of 25 percent of
support.

F. All one-time or special purpose
grants awarded by the Corporation shall
have an effective date and a termination
date. Such grants are not subject to this
fund balance policy. Revenue and
expenses relating to such grants must be
reported separately in the year-end
audit. This may be done by establishing
a separate fund or by providing a
separale supplemental schedule of
revenue and expenses related to such
grants as a part of the audit.

No funds awarded under one-time or
special purpose grants may be expended
subsequent to the termination date of
the grant without the prior written
approval of the Corporation, All
unexpended funds under such grants
must be returned to the Corporation.

1V, Process

A. Any recipient whose audited fund
balance exceeds the ceiling set forth in
Section I of this Instruction shall submit
to the Corporation, within 120 days after
the close of its fiscal year, a statement

of the fund balance which occurred
according to the annual audit required
by Section 1009(c)(1) of the Legal
Services Corporation Act, as amended.
The funds will be recovered as set forth
in Section Il of the Instruction unless
excluded by a specific waiver.

B. The recipient may, within 120 days
after the close of its fiscal year, apply to
the Grants and Budgel Unit of the
corporation for a waiver of the 10
percent ceiling.

Such application mustspecify:

(1) The fund balance amount
according to the recipient’s annual audit;

(2) The reason that such fund balance
has been attained;

(3) The recipient's plan for the
disposition or reserve of such fund
balance amount;

(4) The amount of fund balance
projected to be carried forward at the
close of the recipient's then current
fiscal year; and

(5) The extraordinary circumstances
justifying the retention of the fund
balance.

C. The decision of the Grants and
Budget Unit regarding the granting of a
waiver shall be guided by the statutory
mandate requiring the provision of high
quality services in an effective and
economical manner. Special
consideration will be given for:

(1) Emergencies, unusual occurrences,
or other extraordinary circunistances

iving rise to the existence of a fund
alance in excess of 10 percent, and the
special needs of clients;

(2) The need for a recipient which
operates a compensated private bar
program or component to maintain a
cash reserve,

Dated: October 24, 1083,
Director, Office of Field Services.
[FR Doc. £3-29183 Filed 10-26-&3; 845 am)|
BILLING CODE 6820-35-M

NATIONAL SCIENCE FOUNDATION

Permit Applications Received Under
the Antarctic Conservation Act of 1978

AGENCY: National Science Foundation.
ACTION: Notice of Permit Applications
Received Under Antarctic Conservation
Act of 1978, Pub. L. 95-541.

SUMMARY: The National Science
Foundation (NSF) is required to publish
notice of permit applications received to
conduct activities regulated under the
Antarctic Conservation Act of 1878. NSF
has published regulations under the
Antarctic Conservation Act of 1978 at
Title 45 Part 670 of the Code of Federal
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Regulations. This is the required notice
of permit applications received.

DATE: Interested parties are invited to
submit written data, comments, or views
with respect to these permit applications
by November 28, 1983. Permit
applications may be inspected by
interested parties at the Permit Office,
address below.

ADDRESS: Comments should be
addressed to Permit Office, Room 627,
Division of Polar Programs, Nationtl
Science Foundation, Washington, D.C.
20550,

FOR FURTHER INFORMATION CONTACT:
Charles E. Myers at the above address
or (202) 357-7934.

SUPPLEMENTARY INFORMATION: The
National Science Foundation, as
directed by the Antarctic Conservation
Act of 1978 (Pub. L. 95-541), has
developed regulations that implement
the "Agreed Measures for the
Conservation of Antarctic Fauna and
Flora" for all United States citizens. The
Agreed Measures, developed in 1964 by
the Antarctic Treaty Consultative
Parties, recommended establishment of
a permit system for various activities in
Antarctica and designation of certain
animals and certain geographic areas as
requiring special protection. The
regulations establish such a permit
system lo designate Specially Protected
Areas and Sites of Special Scientific
Interest. Additional information was
published in the 21 July 1983 Federal
Register, page 33372.

The applications received are as
follows: 4

1. Applicant: Donald B. Wiggin, ITT/
Antarctic Services, Inc,, 621 Industrial
Avenue, Paramus, New Jersey 07652.

Activity for Which Permit Requested:
Enter Specially Protected Area.

The applicant proposes to enter
Specially Protected Area No. 17,
Litchfield Island, to inspect a survival
cache for boating operations, and to
place notification signs identifying the
island as a Specially Protected Area.
The inspection of the survival cache is
conducted twice annoally and is an
operational requirement for boating
safety.

Location: Palmer Station Vicinity,
Anlarcticy.

Dates: December 1, 1983 to May 1,
1985.

2. Applicant: William M. Hamner,
Department of Biology, University of
California, Los Angeles, California
90024.

(This application modifies the permit
application of William M. Hamner,
published in the Federal Register on July
21,1983.)

Activity for Which Permit Requested:
Taking; import into U.S.A.; enter
Specially Protected Area.

The applicant proposes to study the
transformation of liquids in krill into the
stomach oil storage products of various
seabird predators, and to document
photographically the behavior of marine
mammals, seabirds, and fish that are
krill predators. The applicant proposes
to concentrate on 4 penguin species
which are pursuit divers that feed in
groups on krill underwater. He requests
shotgun collection of 25 specimens of
each species for both stomach content
analysis and collection of stomach oils.
The applicant proposes to collect up to
75 live specimens of each species at sea
with a gill net. The captured penguins
will be forced to regurgitate stomach
contents and will then be released. The
other 3 birds of central interest, the
Antarctic Tern, the Snow Petrel and
Wilson's Starm Petrel, are all surface
pickers with krill feeding strategies quite
different from those of penguins. The
applicant requests shotgun collection of
specimens of each of these species for
both stomach content analysis-and
stomach oil samples.

The applicant request is for taking the
following species:

i

suvessnacnaaneallB AR RBRY

g
4
3
*ddA

Photography—{will not require
handling or catching animals. Long lens
photography will minimize their
disturbance.)

Birds:
Black-browed Albatross
Ciant Petrel
Blue Petrel

Silver-gray Fulmar

Cape Pigeon

Prion

S. Black-backed Gull

Antarctic Petrel

White-headed Petrel

Peal's Petrel

Snow Petrel

Wilson's Petrel

Brown Skua

South Polar Skua

Antarotic Tern

Arctic Tern

Blue-eyed Shag

American Sheathbill

Adelie Penguin

Chinstrap Penguin

Gentoo Penguin

Magcaroni Penguin

Rockhopper Penguin
Mammals:

Antarctic Fur Seal

Crabeater Seal

Elephant Seal

Leopard Seal

Ross Seal

Weddell Seal

Blue Whale

Fin Whale

Humpback Whale

Killer Whale

Sei Whale

S. Right Whale

Location: Antarctic Peninsula area,
Litchfield Island.

Dates: December 1, 1983 to April 30,
1984.

Authority to publish this notice has
been delegated by the Director, NSF to
the Director, Division of Polar Programs.
Edward P. Todd,

Division Director, Division of Polar Programs.
[FR Doc. 83-29202 Filed 10-26-83; 8:45 aou]
BILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

Boston Edison Co.; Establishment of
Atomic Safety and Licensing Board

[Docket No. 50-293-OLA; ASLBP No. 84~
493-01 LA}

Pursuant to delegation by the
Commission dated December 29, 1972,
published in the Federal Register, 37 FR
28710 (1872}, and Sections 2.105, 2.700,
2.702, 2.714, 2.714a, 2.717 and 2.721 of the
Commission's Regulations, all as
amended, an Atomic Safety and
Licensing Board is being established in
the following proceeding to rule on
petitions for leave to intervene and/or
requests for hearing and to preside over
the proceeding in the event that a
hearing is ordered.

Boston Edison Company

Pilgrim Nuclear Power Station
Facility Operating License No. DPR-35
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This Board is being established
pursuant to a notice pblished by the
Commission on August 31, 1983, in the
Federal Register (48 FR 39537 {f)
entitled, “Consideration of Issuance of
Amendment to Facility Operating
License and Opportunity for Prior
Hearing." The proposed amendment
would revise the operating license and
the provisions in the Technical
Specifications relating to changes to
permit reactor operation at power levels
in excess of 70% of rated power with one
recirculation loop out of service.

The Board is comprised of the
following administrative judges:

B. Paul Cotter, Jr,, Chairman, Atomic
Safety and Licensing Board Panel,
U.S. Nuclear Regulalory Commission,
Washington, D.C. 20555

Mr. Gustave A. Linenberger, Jr., Atomic
Safety and Licensing Board Panel,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555

Dr. Oscar H. Paris, Atomic Safety and
Licensing Board Panel, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555.

Issued at Bethesda, Maryland, this 21st day
of October, 1983,

8. Paul Colter, Jr.,

Chief Administrative Judge, Atomic Safety

und Licensing Board Panel,

YR Doc. 8329250 Filed 10-26-£3; 145 am)

BILLING CODE 7590-01-M

|Docket No. 50-440]

Cleveland Electric liluminating Co., et
al, (Perry Nuclear Power Plant, Unit 1);
Receipt of Request for Action Under
10 CFR 2.206

Notice is hereby given that by petition
dated September 27, 1983, Terry Lodge
requested on behalf of Steven Sass and
the Sunflower Alliance that the Director,
Office of Inspection and Enforcement,
appoint an independent consultant to
investigate the circumstances
surrounding a crane accident at Unit 1
of the Perry Nuclear Power Plant, open
the plant to inspection by the general
public, and initiate proceedings to
determine whether the construction
permit for the plant should be revoked
in light of the independent consultant's
findings. The petition is being
considered pursuant 1o 10 CFR 2.206
and, accordingly, appropriate action will
be taken on the pelition within a
reasonable fime.

Copies of the petition are available for
public inspection in the Commission’s
Public Document Room at 1717 H Sireet,
N.W., Washington, D.C. 20555 and in the
local public document room for the

Perry plant at the Perry Public Library,
3753 Main Street, Perry, Ohio 44081.
Dated at Bethesda, Maryland, this 20th day
of October, 1983,
For the Nuclear Regulatory Commission.
Richard C. DeYong,

Director, Office of Inspection and
Enforcement.

[FR Doc. §3-20264 Flled 10-20-03; 845 am]
BILLING CODE 7590-01-M

[Docket No. 50-247]

Consolidated Edison Co. of New York;
Consideration of Issuance of
Amendment to Facility Operating
License and Proposed No Significant
Hazards Consideration Determination
and Opportunity for Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. DPR-
26, issued to Consolidated Edison
Company of New York (the licensee), for
operation of the Indian Point Nuclear
Unit No. 2 located in Westchester
County, New York.

The amendment would revise the
Technical Specifications to reflect
provisions consistent with the
appropriate Edition and Addenda of
Section XI of the ASME Boiler and
Pressure Vessel Code, in accordance
with the Licensee's application for
amendment dated May 5, 1977,
Specifically the inservice inspection
requirements in section 4.2 of the
Technical Specifications would be
replaced with @ commitment to an
inservice inspection program as
specified in 10 CFR 50.55a. This change
is an addition of requirements into the
Technical Specifications since the
requirements of Section X1 of the ASME
Boiler and Pressure Vessel Code are
more comprehensive than those in the
current Technical Specifications.

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
{the Agt) and the Commission's
regulations.

The Commission has made a proposed
determination that the amendment
request involves no significant hazards
consideration. Under the Commission’s
regulations in 10 CFR 50.92, this means
that operation of the facility in
accordance with the proposed
amendment would not (1} involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or (3)

involve a significant reduction in a
margin of safety,

The Commission has provided
guidance concerning the application of
the standards for a no significant
hazards determination by providing
certain examples (48 FR 14870). One of
these examples (if) of actions not likely
to involve a significant hazards
consideration relates to changes that
constitute additional restrictions or
controls not presently included in the
Technical Specifications. Since the
proposed change involves additional
commitments to inservice inspection not
currently in the Technical
Specifications, the staff proposes to
determine that the application does not
involve a significant hazards
consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing,

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attn: Docketing
and Service Branch.

By November 28, 1983, the licensee
may file a request for a hearing with
respect to issuance of the amendment to
the subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written petition
for leave to intervene, Request for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission's "Rules of
Practice for Domestic Licensing
Proceedings" in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
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with particular reference to the
following factors: (1) The nature of the
petitioner's right under the Act to be
made a party to the proceeding: {2) the
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding: and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest, The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition withoul requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement (o the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issve of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it effective, notwithstanding
the request for a hearing. Any hearing
held would take place after issuance of
the amendment,

If the final determination is that the
amendment! involves a significant
hazards consideration, any hearing held
would take place before the issuance of
any amendment,

Normally, the Commission will not
issue the amendment until the
expiration of the 30/day notice period.
However, should circumstances change

during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action,
it will publish a notice of issuance and
provide for opportunity for a hearing:
after issuance. The Commission expects
that the need to take this action will
occur very infrequently.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Decketing and Service Branch, or may
be delivered to the Commission’s Public
Document Room 1717 H Street, NW.,
Washington, D.C., by the above date.
Where petitions are filed during the last
ten (10) days of the notice period, it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at (800)
325-6000 (in Missouri (800) 342-6700).
The Western Union operator should be
given Datagram ldentification Number
3737 and the following message
addressed to Steven A. Varga, Chief,
Operating Reactors Branch No. 1,
Division of Licensing: petitioner's name
and telephone number; date petition
was mailed; plant name; and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Executive
Legal Director, U.S, Nuclear Regulatory
Commission, Washington, D.C. 20555,
and to Thomas J. Farrelly, Esquire, 4
Irving Place, New York, New York,
10003, attorney for the licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer of the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a)(1){i)-{v) and
2.714(d).

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission's Pubiic
Document Room, 1717 H Street, NW.,
Washington, D.C., and at the White

Plains Public Library, 100 Martime
Avenue, White Plains, New York 10610.
Dated at Bethesda, Maryland, this 24th day
of October, 1983,
For the Nuclear Regulatory Commission.
Steven A. Varga,
Chief, Operating Reactors Branch No. 1.
Divisian of Licensing.
{FR Doc. #3-20755 Piled 10-25-4%: 845 am|
BILLING CODE 7590-01-M

[Dockets Nos. 50-269, 50-270, 50-287]

Duke Power Co.; Consideration of
Issuance of Amendments to Facility
Operating Licenses and Proposed No
Significant Hazards Consideration
Determination and Opportunity for
Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of amendments to
Facility Operating Licenses Nos. DPR-
38, DPR-47 and DPR-55, issued to Duke
Power Company (the licensee), for
operation of the Oconee Nuclear
Station, Units Nos. 1, 2 and 3 (the
facilities) located in Oconee County,
South Carolina.

The amendments would authorize
changes to the Common Technical
Specifications for Units Nos. 1, 2, and 3
at the Oconee Nuclear Station in
accordance with the licensee's
application for amendment dated
February 9, 1983, as supplemented by
submittals dated February 28, 1983
(Generic Ofisite Dose Calculation
Manual) and April 28, 1983 (Plant
Specific Offsite Dose Calculation
Manual). The amendments would permit
operation after approval of changes to
the Radiological Effluent Technical
Specifications that bring them into
compliance with Appendix I of 10 CFR
Part 50. The amendments would
specifically deal with such changes as
indicating shared instrumentation
among the three operating units at the
Station. They would provide new *
Technical Specification sections
defining limiting conditions for
operation and surveillance requirements
for radioactive liquid and gaseous
effluent monitoring: concentration, dose
and treatment of liquid, gaseous and
solid wastes; total dose; radiological
environmental monitoring that consists
of a monitoring program, land use
census, and interlaboratory comparisan
program. These changes also
incorporate into the Technical
Specifications the bases that support the
operation and surveillance
requirements. In addition, some changes
would be made in administrative
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controls, specifically dealing with the
process control program and the offsite
dose calculation manual.

Before issuance of the proposed
license amendments, the Commission
will have made findings reguired by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission's
regulations. .

The Commission has made a proposed
determination that the amendment
request involves no significant hazards
consideration. Under the Commission's
regulations in 10 CFR 50.92, this means
that operation of the facilities in
accordance with the proposed
amendments would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or [2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or (3)
involve a significant reduction in a
margin of safety.

The Commission has provided
guidance concerning the application of
these standards by providing certain
examples (48 FR 14870). One of the
examples (ii) of actions not likely to
involve a significant hazards
consideration relates to changes that
constitute additional restrictions or
controls not presently included in the
Technical Specifications.

The Commission, in a revision to
Appendix 1, 10 CFR Part 50, required
licensees to improve and modify their
radiological effluent systems in a
manner that would keep releases of
radioactive material to unrestricted
areas during normal operation as low as
is reasonably achievable. In complying
with this requirement it became
necessary to add additional restrictions
and controls to the Technical
Specifications to assure compliance.
This caused the addition of Technical
Specifications described above. The
Commiission proposes to determine that
the application does not involve a
significant hazards consideration since
the change constitutes additional
restrictions and controls that are not
currently included in the Technical
Specifications in order to meet the
Commission mandated release of "as
low as is reasonably achievable.”

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing.

Comments should be addressed to the
Secretary of the Commission, U.S,

Nuclear Regulatory Commission,
Washington, D.C. 20555, ATTN:
Docketing and Service Branch,

By November 28, 1983, the licensee
may file a request for a hearing with
respect to issuance of the amendments
to the subject facility operating licenses
and any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written petition
for leave to intervene. Request for a
hearing and petitions for leave to
intervene shall be filed in accordance
with the Commission’s "Rules of
Practice for Domestic Licensing
Proceedings" in 10 CFR Part 2. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding and how
that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner's
property, financial, or other interest in
the praceeding: and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner's interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to interevene or who has been
admitted as a party may amend the
pelition without requesting leave of the
Board up to fifteen (15) days prior to the
first pregearins conference scheduled in
the proceeding, but such an amended
petition must safify the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
reasonable specificity. Contentions shall
be limiied to matters within the scope of
the amendments under consideration. A

petitioner who fails to file such a
supplement with satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing. including the opportunity to
present evidence and cross-examine
witnesses,

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

if the final determination is that the
amendment request involves no
significant hazards consideration. the
Commission may issue the amendments
and make them effective,
notwithstanding the request for a
hearing, Any hearing held would take
place after issuance of the amendments.

If the final determination is that the
amendments involve a significant
hazards consideration, any hearing held
would take place before the issuance of
the amendments.

Normally, the Commission will not
issue the amendments until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facilities, the Commission may issue the
license amendments before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendments involve no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action,
it will publish a notice of issuance and
provide for opportunity for a hearing
after issuance. The Commission expects
that the need to take this action will
oceur very infrequantly.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, 1717 H Street, NW.,
Washington, D.C,, by the above date.
Where petitions are filed during the last
ten (10) days of the notice period, it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at (800)
325-6000 (in Missouri (800) 342-6700).
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The Western Union operator should be
given Datagram identification Number
3737 and the following message
addressed to John F. Stolz: petitioner's
name and telephone number; date
petition was mailed; plant name; and
publication date and page number of
this Federal Register notice. A copy of
the petition should also be sent to the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555, and to J. Michael McGarry,
IIl, DeBevoise and Liberman, 1200 17th
Street, N.W., Washington, D.C. 20036,
attorney for the license.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2,714(a)(1)(i)-{v) and
2.714(d).

For further details with respect to this
action, see the application for
amendment which is available for public
inspection at the Commission's Public
Document Room, 1717 H Street, N.W.,,
Washington, D.C., and at the Oconee
County Library, 501 West Southbroad
Street, Walhalla, South Carolina.

Dated at Bethesda, Maryland, this 24th day
of October 1963,

For the Nuclear Regulatory Commission.
John F. Stolz,

Chief, Operating Reactors Bronch No. 4,
Division of Licensing.

{FR Doc. 83-29256 Piled 10-26-8Y; 845 am]

BILLING CODE 7590-01-M

[Docket Nos. 50-369 and 50-370)

Duke Power Co,; Consideration of
Issuance of Amendments to Facility
Operating License and Proposed No
Significant Hazards Consideration
Determinations and Opportunity for
Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of amendments to
facility Operating License nos. NPF-9
and NPF-17, issued to Duke Power
Company (the licensee), for operation of
the McCuire Nuglear Station, Units 1
and 2, located in Mecklenburg County,
North Carolina. These amendments
were requested by the licensee in a
letter dated August 2, 1983.

One amendment would change
Technical Specification 4.6.5.3.1 to
increase the surveillance interval for
verifying that the ice condenser inlet
doors can be opened and closed
properly and to increase the size of the
sample required to be tested during each
surveillance. The change would increase
the surveillance interval from 6 months
to 9 months and at the same time
increase the sample size from 25% to
50%.
A second amendment would change
Technical Specification Table 3.5-5,
response time for steam line isolation
from < 9 seconds to < 7 seconds. The
change would reflect the response time
value used in the safety analysis report.

A third amendment would change
Technical Specification Table 3.7-4b to
reflect deletion of 1 mechanical snubber
on the Unit 2 Diesel Generator Lube Oil
System and 1 mechanical snubber on
the Unit 2 Safety Injection System.
Deletion of these snubbers is allowed by
the terms of the technical specification.

A fourth amendment would change
Technical Specification 4.6.1.1.a to
exempt locked valves, blind flanges and
deactivated automatic valves located
inside the annulus from monthly
surveillance requirements. A similar
exemption applies to components inside
containment. Surveillance on the
annulus components would be
performed during cold shutdown.

A fifth amendment would change
Technical Specification 4,6.1.3.b o
require an overall containment airlock
leakage test whenever maintenance has
been performed on the air locks that
could affect the air locking sealing
capability. This change would constitute
an exemption to Appendix | to 10 CFR
Part 50.

The sixth amendment would change
Technical Specification Table 3.6-1, by
adding several secondary containment
penetrations that were inadvertently
omitted from the table due to
administrative errors,

The seventh amendment would
correct several Technical Specification
administrative and typographical errors.

The eighth amendment would change
Technical Specification Table 3.3-1
concerning the action required in the
event one of the four instrumentation
channels per steam generaltor is
inoperable which actuate reactor trip
upon low-low-steam generator water
level. The change would allow
bypassing the inoperable channel for up
to 2 hours for surveillance testing of the
remaining operable channels.

The ninth amendment would change
Technical Specification 4.7.10.2.a to
exclude sprinkler system valves from
surveillance requirements which are

inaccessible during plant operation and
would add Specification 4.6.10.2.C.4 to
require verifying the positions of those
valves al least once per 18 months.

The final amendment would change
Technical Specification 3.6.4.3/4.6.4.3 by
clarifying that the Primary Containment
Distributed Ignition System consists of
two redundant trains to assure
compatibility with operability as defined
on a per train basis.

Before issuance of the proposed
license amendments, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission's
regulations.

The Commission has made a proposed
determination that the amendment
requests involve no significant hazards
consideration. Under the Commission's
regulations in 10 CFR 50.92, this means
that operation of the facility in
accordance with the proposed
amendments would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or(3)
involve a significant reduction in a
margin of safety.

Because the function of the ice
condenser doors is to mitigate the
consequences of accidents, the proposed
amendment to Technical Specification
4.6.5.3.1 does not involve a significant
increase in the probability of an
accident previously evaluated or a
significant reduction in a margin of
safety. Because no changes in operating
conditions will result from the change in
surveillance test interval, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analyses will result from the
change in the surveillance test interval,
the proposed amendment does not
involve any increase in the
consequences of an acciden! previously
evaluated.

Because the proposed amendment to
Technical Specification Table 3.3-5 is
more restrictive than the current
response time for steamline isolation
and because it reflects both the FSAR
Chapter 6 steamline break containment
analysis and the Chapter 15 steamline
break core analysis, the proposed
amendment does not involve a
significant increase in the probability of
an accident previously eveluated or a
significant reduction in a margin of
sufety. Because the proposed
amendment is more restrictive in
operating conditions, the amendment
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does not create the possibility of a new
or different kind of accident from any
accident previously evaluated. Because
no changes in any accident analyses
will result from the change in response
time, the proposed amendment does not
involve any increase in the
consequences of an accident previously
evaluated.

Because the proposed amendment lo
Technical Specification Tahle 3.7-4b
deleting 2 safety-related mechanical
snubbers is based on meeting ASME
tode by reanalysis in one case and by
installation of a rigid support in the
secondary case, the proposed
amendment does nol involve a
significant increase in the probability of
an acciden! previously evaluated or a
significant reduction in a margin of
safety. Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accident previously evaluated,

Because the proposed amendment to
I'echnical Specification 4.6.1.1.a reduces
the frequency of surveillance of the
status of penetrations in the annulus but
meets the acceptable criteria in the
Standard Review Plan, Section 6.2.4, and
because these penetrations are locked,
sealed, or otherwise secured in the
closed position, which the staff
previously approved for Unit 1, the
proposed amendment does not involve a
significant increase in the probability of
an accident previously evaluated or a
significant reduction in a margin of
safety. Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any'accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed smendment does not involve
any increuse in the consequences of an
accident previously evaluated.

The proposed amendment regarding
the testing of the containment airlock
leakage wonld reduce such testing from
testing after each opening of the airlock
in the current technical specification to
testing when maintenance has been
performed on the airlock that could
affect the air locking capability. Because
this change has little significance on
Technical Specification 4.6.1.3.a
requiring a seal integrity test prior to
estabilshing containment integrity and
once every 72 hours, the proposed
amendment to Technical Specification

4.86.1.3.b does not involve a significant
increase in the probability of an
accident previously evaluated or a
significant reduction in @ margin of
safety. Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accldent previously evaluated.

Because the proposed amendment to
Teghnical Specification Table 3.6-1 adds
several additional penefrations to Table
3.6~1 of the Technical Specifications
which were inadvertently omitted, the
addition being more restrictive than
existing requirements, the proposed
amendment to Technical Specification
Table 3.6-1 does not involve a
significant increase in the probability of
an accident previously evalvated or a
significant reduction in a margin of
safety. Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accident previously evaluated.

Because the proposed amendments to
5 Technical Specifications involve only
administrative or typographical changes,
the proposed amendments do not
involve a significant increase in the
probability of an accident previously
evaluated or a significant reduction in a
margin of safety. Because no change in
operating condition will result, the
proposed amendment does not create
the possibility of a new or different kind
of accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accident previously evaluated.

Because the proposed amendment to
Technical Specification Table 3.3-1,
achieves consistency within the
technical specifications for conlinued
operation with one steam generator low-
low water level channel inoperable on
reaclor trip system instrumentation and
because operation with one inoperable
channel would be for a limited time
period (up to 2 hours) to perform
monthly surveillance testing, the
proposed amendment does not involve a
significant increase in the probability of
an accident previously evaluated or a
significant reduction in & margin of

safety. Because the change in operating
condition is for a limited period of time,
the proposed amendment does not
create the possibility of a new or
different kind of accident from any
accident previously evaluated. Because
no changes in any accident analysis will
result, the proposed amendment does
not include any increase in the
consequences of any accident
previously evaluated.

Because the proposed amendment
relates to surveillance of sprinkler
system valves which are inaccessible
during plant operation and are either
locked or electrically supervised and
meet the guidelines in the Standard
Review Plan, extending the surveillance
frequency from 31 days to 18 months as
proposed in Technical Specification
4.7.10.2.a does not involve a significant
increase in the probability of an
accident previously evaluated or a
significant reduction in a margin of
safety. Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accident previously evaluated.

Because the proposed amendment to
Technical Specification 3.6.4.3/4.6.4.3
achieves consistency throughout the
technical specification by clarifying that
these are two redundant trains of
igniters in the Primary Containment
Distributed Ignition Syslem and because
operability is more restrictive when two
igniters on the same train are
inoperable, the proposed technical
specification does not involve a
significant increase in the probability of
an accident previously evaluated or a
significant reduction in a margin of
safely, Because no change in operating
condition will result, the proposed
amendment does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated. Because no changes in any
accident analysis will result, the
proposed amendment does not involve
any increase in the consequences of an
accident previously evaluated.

Based on the foregoing, the
Commission proposes to determine that
each of these proposed license
amendments does not involve
significant hazards considerations.

The Commission is seeking public
comments on these proposed
determinations. Any comments received
within 30 days after the date of
publication of this notice will be
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considered in making any final
determination. The Commission will not
normally make a final determination
unless it receives a request for a
hearing.

Comments should be addressed to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555, Attn: Docketing
and Service Branch,

By November 28, 1983, the licensee
may file a request for a hearing with
respect to issuance of the amendments
to the subject facility operating licenses
and any person whose interest may be
affected by this proceeding and who
wishes lo participate as a party in the
proceeding must file a written petition
for leave to intervene. Requests for
hearings and petitions for leave to
intervene shall be filed in accordance
with the Commision’s “Rules of Practice
for Domestic Licensing Proceedings” in
10 CFR Part 2, If requests for hearings or
petitions for leave to intervene are filed
by the above date, the Commission or
an Atomic Safety and Licensing Board,
designated by the Commission or by the
Chairman of the Atomic Safety and
Licensing Board Panel, will rule on the
requests and/or petitions and the
Secretary or the designated Atomic
Safety and Licensing Board will issue a
notice of hearing or an appropriate
order. -

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner's right under the Act to be
made a party to the proceeding; (2) The
nature and extent of the petitioner's
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to fifteen (15) days prior to the
first prehearing conference scheduled in
the proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to

intervene which must include a list of
the contentions which are sought to be
litigated in the matter, and the bases for
each contention set forth with
reasonable specificity. Contentions shall
be limited to matters within the scope of
the amendment under consideration. A
petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
garticipate fully in the conduct of the

earing, including the opportunity to
present evidence and cross-examine
wilnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it effective, notwithstanding
the request for a hearing. Any hearing
held would take place after issuance of
the amendment.

If the final determination is that the
amendment involves a significant
hazards consideration, any hearing held
would take place before the issuance of
any amendment.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that failure
to act in a timely way would result, for
example, in derating or shutdown of the
facility, the Commission may issue the
license amendment before the
expiration of the 30-day notice period,
provided that its final determination is
that the amendment involves no
significant hazards consideration. The
final determination will consider all
public and State comments received.
Should the Commission take this action,
it will publish a notice of issuance and
provide for opportunity for a hearing
after issuance. The Commission expects
that the need to take this action will
occur very infrequently,

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commision,
Washington, D.C. 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission’s Public
Document Room, 1717 H Street, NW.,,
Washington, D.C., by the above date,

Where petitions are filed during the last
ten (10) days of the notice period, it is
requested that the petitioner promptly so
inform the Commission by a toll-free
telephone call to Western Union at (800)
325-6000 (in Missouri (800) 342-6700).
The Western Union operator should be
given Datagram Identification Number
3737 and the following message
addressed to Elinor G. Adensam:
petitioner's name and telephone
number; date petition was mailed; plant
name; and publication date and page
number of this Federal Register notice.
A copy of the petition should also be
sent to the Executjve Legal Director,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, and to Mr.
Albert Carr, Duke Power Company, P.O
Box 33189, 422 South Church Street,
Charlotte, North Carolina 28242,
attorney for the licensee.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
Atomic Safety and Licensing Board
designated to rule on the petition and/or
request, that the petitioner has made a
substantial showing of good cause for
the granting of a late petition and/or
request. That determination will be
based upon a balancing of the factors
specified in 10 CFR 2.714(a)(1)({}<{v) and
2.714(d).

For further details with respect to this
action, see the application for
amendments which is available for
public inspection at the Commission's
Public Document Room, 1717 H Street,
NW., Washington, D.C., and at the
Atkins Library, University of North
Carolina, Charlotte [UNCC Station),
North Carolina 28242,

Dated at Bethesda, Maryland, this 21st day
of October 1983.

For the Nuclear Regulatory Commission.
Elinor G. Adensam,

Licensing Branch No. 4, Division of Licensing.
[FR Doc. 6320257 Piled 10-26-53; 845 am]
BILLING CODE 7550-01-M

[Docket No. 50-244]

Rochester Gas & Electric Corp.,
Avallabliity of Safety Evaluation
Report for R.E. Ginna Full-Term
Operating License

Notice is hereby given that the
Nuclear Regulatory Commission's Office
of Nuclear Reaclor Regulation has
published its Safety Evaluation Report
on the proposed conversion of
Provisional Operating License No. DPR-
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18 to a Full-Term QOperating License for
the R.E. Ginna Nuclear Power Plant
located in Wayne County, New York,
Notice of Consideration of Issuance of
Full-Term Operating License was
published in the Federal Register on
December 8, 1972 (37 FR 26144),

The report is being referred to the
Advisory Committee on Reactor
Safeguards and is being made available
at the Commission's Public Document
Room, 1717 H Street NW., Washington,
D.C. 20555, and al the Local Public
Document Room, Rochester Public
Library, 115 South Avenue, Rochester,
New York 14604, for inspection and
copying. The report (NUREG-0944) can
also be purchased at current rates from
the National Technical Information
Service, Department of Commerce, 5285
Port Royal Road, Springfield, Virginia
22161

Dated at Bethesda, Maryland, this 14th day
of October, 1983,

For the Nuclear Regulatory Commission,
Dennis M. Crutchfield,

Chief, Operating Reactors Branch No. &,
Division of Licensing.

[FR Doc. 8329254 Filed 10-26-83; 8:45 am|

BILLING CODE 7500-01-M

OFFICE OF SCIENCE AND
TECHNOLOGY POLICY

White House Science Council (WHSC);
Meeting

The White House Science Council, the
purpose of which is to advise the
Director, Office of Science and
Technology Policy (OSTP), will meet on
November 17 and 18, 1983 in Room 5026,
New Executive Office Building,
Washington, D.C. The meeting will
begin at 6:00 p.m. on November 17,
recess and reconvene at 8:00 a.m. on
November 18, Following is the proposed
agenda for the meeting:

(1) Briefing of the Council, by the
Assistant Directors of OSTP, on the
current activities of OSTP.

(2) Briefing of the Council by OSTP
personnel and personnel of other
agencies on proposed, ongoing, and
completed panel studies.

(3) Discussion of composition of
panels to conduct studies.

The November 17 session and a portion
of the November 18 session will be
closed to the public.

The briefing on some of the current
activities of OSTP necessarily will
involve discussion of material that is
formally classified in the interest of
national defense or for foreign reasons.
This is also true for a portion of the
briefing on panel studies. As well, a

portion of both of these briefings will
require discussion of internal personnel
procedures of the Executive Office of
the President and information which, if
prematurely disclosed, would
significantly frustrate the
implementation of decisions made
requiring agency action. These portions
of the meeting will be closed to the
public pursuant to 5 U.S,C. 552b{c)(1),
{2), and 9 (B).

A portion of the discussion of panel
composition will necessitate the
disclosure of information of a personal
nature, the disclosure of which would
conslitute a clearly unwarranted
invasion of persanal privacy.
Accordingly, this portion of the meeting
will also be closed to the public,
pursuant to 5 U.S.C, 552b(c)(6).

The portion of the meeting open to the
public will begin at 10:00 a.m. Because
of the security in the New Executive
Office Building, persons wishing to
attend the open portion of the meeting
should contact Annie L. Boyd, Secretary,
Which House Science Council at (202)
456~7740, prior to 3:00 p.m. on November
16. Ms. Boyd is also available to provide
further information regarding this
meeting.

Dated: October 21, 1983.

Jerry D. Jennings,

Executive Director, Office of Science and
Technology Policy.

[FR Doc. #3-29190 Piled 10-26-83 845 am)
BILLING CODE 3170-01-M

* Formation of Subgroups.
* Business,

s Public Comment.
Status: Open.

SUMMARY: The Northwest Power
Planning Council hereby announces a
forthcoming meeting of its Hydropower
Assessment Steering Commitlee.
DATE: October 31, 1983, 9:00 a.m.
ADDRESS: The meeting will be held at
the Council Hearing Room in Portland,
Oregon.

FOR FURTHER INFORMATION CONTACT:
Peter Paquel, (503) 222-5161.

Edward Sheets,

Exeoutive Director.

[FR Doc. #3-20163 Filed 10-26-1£5; 545 am]

BILLING CODE 0000-00-M

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Hydropower Assessment Steering
Committee; Meeting

AGENCY: Hydropower Assessment
Steering Committee of the Pacific
Northwest Electric Power and
Conservation Planning Council
(Northwest Power Planning Council).
ACTION: Notice of meeting to be held
pursuant to the Federal Advisory
Committee Act, 5 U.S.C. Appendix I, 1-
4. Activities will include:

¢ Review of Hydropower Assessment
Steering Committee’s Charter.

* Discussion of BPA Procurement
Process: Development of a Work
Statement.

* Discussion of Section 1204(b)(2) of
Council's Fish and Wildlife Program
(Cumulative Effects).

* Discussion of Section 1204(c) of
Council's Fish and Wildlife Program
(Protected Areas).

* Discussion of Work Schedule.

SMALL BUSINESS ADMINISTRATION

Small Business Investment Company,
Maximum Annual Cost of Money to
Small Business Concerns

13 CFR 107.301(c) sets forth the SBA
Regulations governing the maximum
annual cost of money to small business
concerns for Financing by small
business investiment companies.

Section 107.301(c)(2) requires that SBA
publish from time to time in the Federal
Register the current Federal Financing
Bank (FFB) rate for use in computing the
maximum annual cost of money —
pursuant to § 107.301(c)(1). It is
anticipated that a rate notice will be
published each month.

13 CFR 107,301(c) does not supersede
or preempt any applicable law that
imposes an interest ceiling lower than
the ceiling imposed by that regulation.
Attention is directed to new subsection
308(i) of the Small Business Investment
Act, added by section 524 of Pub. L. 96-
221, March 31, 1980 (94 Stat. 161), to that
law's Federal override of State usury
ceilings, and to its forfeiture and penalty
provisions. _

Effective November 1, 1883, and until
further notice, the FFB rate to be used
for purposes of computing the maximum
cost of money pursuant to 13 CFR
107.301(c) is 11.615% per annum.

Dated: October 21, 1983,
Edwin T. Holloway,
Associate Administrator for Finance and
Investment.
[FR Doc. £3-20236 Filod 10-36-83: 845 am]
BILLING CODE 8025-01-M
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DEPARTMENT OF STATE
Office of the Secretary
ICM-8/678)

Advisory Committee on International
Investment, Technology, and
Development; Meeting

The Department of State will held a
meeting of the Working Group on
Transborder Data Flows (TBDF) of the
Advisory Committee on International
Investment, Technology, and
Development on Monday, November 21,
from 10:00 a.m. to noon. The meeling
will be held in the Loy Henderson
Conference Room of the State
Department, 2201 C Street, NW.,
Washington, D.C. .

An agenda for the meeting will
include a report on the 3rd Session of
the OECD Committee for Information,
Computer and Communications Policy
(ICCP), October, 1983, and preparations
for the ICCP Symposium on TBDF,
November 30-December 2, 1983,

Members of the public wishing to
attend the meeting must contact Mr,
Lincoln's office (202-632-2728) in order
to arrange admittance to the State
Department. Please use the “C" street
entrance.

The Chairman of the Committee will,
as time permits, entertain oral comments
from members of the public attending
the meeting.

Dated: October 18, 1983,
Philip T. Lincoln, Jr.,
Executive Secretary.
[FR Doc. 53-20200 Flled 10-26-03; 845 am|
BILLING CODE 4710-07-M

(CM-8/677]

National Bipartisan Commission on
Central America; Closed Meetings

The National Bipartisan Commission
on Central America will meet in closed
sessions on Wednesday November 18,
1983 and Thursday, November 17, 1983,
The meetings will commence at 10 a.m.
and will be held in Room 1105,
Department of State, Washington, D.C.

These sessions will be closed to the
public pursuant to section 10(d) of the
Federal Advisory Committee Act and 5
U.S.C. 552b (c)(1) and [c)(9). The
disclosure of classified material and
revelation of considerations contributing
to policy development could adversely

affect U.S. foreign relations and would
substantially undermine the conduct of
U.S. foreign policy and the ability of the
Commission to provide advice to the
President, the Secretary of State and the
Congress. These additional meetings
have been scheduled to supplement
those previously announced (48 FR
40338 and 48 FR 43755) to permit further
discussion of security topics and other
issuess.

Requests for further information
should be directed to Sharon Mussomeli,
Room 1004, Department of State. She
may be reached by telephane on (202)
632-7804.

Dated: October 19, 1983,
Harry W, Shlaudeman,
Executive Direcior,

[FR Doc. 83-20190 Viled 10-28-8; 845 aen]
BILLING CODE 4710-20-M

w

(CM-8/676]

Study Group 7 of the U.S. Organization
for the International Radio
Consultative Committee (CCIR);
Meeting

The Department of State announces
that Study Group 7 of the U.S.
Organization for the International Radio
Consultative Committee (CCIR) will
meet on November 14, 1083 at the US.
Naval Observatory, Room 300, Building
52, 34th and Massachusells Avenue,
NW., Washington, D.C. The meeting will
begin at 8:30 a.m.

Study Group 7 deals with time-signal
services by means of
radiocommunications. The purpose of
the meeting is to review the progress of
work in preparation for the international
Study Group 7 meeting to be held in
November 1983.

Members of the general public may
attend the meeting and join in the
discussions subject to the instructions of
the Chairman. Requests for further
information should be directed to Mr,
Richard Shrum, State Department,
Washington, D.C. 20520 (telephone {202)
632-2592),

Dated: October 20, 1983.

Richard E. Shrum,

Chairman, U.S. CCIR National Committee.
[FR Doc. 83-29198 Pied 10-25-&5 8:45 am|

BILLING CODE 4710-07-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
[Summary Notice No. PE-83-23]

Petitions for exemption; Summary of
Petitions Received; Dispositions of
Petitions Issued

AGENCY: Federal Avialion
Administration (FAA), DOT.

AcTiON: Notice of petitions for
exemption received and of dispositions
of prior petitions.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for exemption (14 CFR Part
11), this notice contains a summary of
certain petitions seeking relief from
specified requirements of the Federal
Aviation Regulations (14 CFR Chapter I),
dispositions of certain petitions
previously received and corrections. The
purpose of this notice is to improve the
public's awareness of, and participation
in, this aspect of FAA's regulatory
activities. Neither publication of this
notice nor the inclusion or omission of
information in the summary is intended
to affect the legal status of any petition
or its final disposition.

DATE: Comment on pelitions received
must identify the petition docket number
involved and must be received on or
before November 18, 1983.

ADDRESS: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Petition Docket No. , 800
Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
The petition, any comments received
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination of the
Rules Docket (AGC-204), Room 916,
FAA Headquarters Building (FOB 10A),
800 Independence Avenue, SW.,,
Washington, D.C. 20591; telephone (202)
426-3644.

This notice is published pursuant to
paragraphs (c), (e), and {g) of § 11.27 of
Part 11 of the Federal Aviation
Regulations {14 CFR Part 11).

Issued in Washington, D.C., October 21,
1983,

John H. Cassady,
Assistant Chief Counsel Regulations and
Enforcement Division.
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22436

234
19242

23765

A aton of A

Arport Transp
Capital Alr, Inc.

Ragadale Avation, Inc

14 CFR 135.261(d)

¥4 CFR 121.99 and 121.351.00) o

14 CFR 121.99 and 121.351(a).....

14 CFR 12129

14 CFR 91.181

14 CFR 91.3200)1N0) and 121.333(cK2)
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G m——— ¢ —— —— ———

PETITIONS FOR EXEMPTION

°?3“ Petitionee Regulatons alectod Description of refet sought

22457 | Amencan Alrines Flight Safety s 14 CFR 12100 and 12138 o .. —f To ex%end Exomption 3462, Mmu\ 1, 1884, 10 pormil pettioner 10
opernie s aiplane In op over the Gulf of Mexico 1o
nvmwm«nummmtmw
radio systoms noporative 1 the time of departure and with only One lONg-range
mvmm-nmmdmmum

t joct 10 cortan &

23749 | Dow Corning Corp 14 CFR Portons of Parts 21 and 91 ... tommwmmt’m 10-026, Facion 10-180, and King Air
200-8854 -ﬂu . D! st

23782 | C Astinos 14 CFR Part 121, Portions of Appondix H ... Topumpoﬁa- coNduct training and chacking under Phase Il using
potitionor's DC-9 SiM 2, advanced wmulaior which doas not Mmoet the “continy-
ous fwid of view” requirement.

23757 | Evargroan State BaOON CO..io | 14 CFR 101.13(8H4) - ceoroirroi o] T aliow robat rom the  prohibiion on conducting moored balloon operasons
within 5 milos of an airport.

23778 | Department of Navy, NAVSWC, Atiants, GA_.....| 14 CFR 91.70 () 8nd (). —.._..._| To alow high speed cperations in conjunction with low level bombing traning
opecations in the Fr Lauderdale Arport Trafic Area and adjacent airspace.

23760 | Alatha, State of, Division of Forestry........—.....| 14 CFR 91.79 () 800 (€)oo | TO sliow rebiet for accompliohment of fre suppression and nalural Msources

: missions and for the purpose of dropping nerial or waler in congasted
areas.

18114 | The Fiying Tiger Lino, NC.o | 14 CFR 121.547(c) and 121,563(8) .. ... To extend Exempticn 28008, which expires Jan. 31, 1084, to parmit o
carry & reporter, , Of jounaiist aboard ds B-747 and DC-8
aplanos without complying with the passenger-carrying requirements of Part
121, subject 1o certain conditions and kmitatons.

8429 | Northom Ax Cargo, inc 14 CFR 9139 and 121.157 S— R R R ~extend Exornption 770M, which terminates on

14 CFR 121.434(c)

14 CFR 22,49,

Roguiations atfected

a5

23545

i B3

Robert G. Au

Ar-Lift A

Suburban Alrdnes, Inc. (SAL)

Robdert J. Rechs

Amautical, ine

14 CFR 121.383(c).

14 CFR 105 244

14 CFR 121.867(a)

14 CFR 8591(c)(1) -
14 CFR 61.30, 61.45, 81.105, and 61.907

14 CFR 121.983(c)

14 CFR 121.383(c)

14 CFR Part 91, §01.55, and Appendix 8
§20).
14 CFR 135113, formeny § 135,53

14 CFR 61.83(d) {2) and (3), and 61.157(d)(1)..
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DiSPOSITIONS OF PETITIONS FOR ExempTiON—Continued

Regulatons altectnd

Description of rolel sought deposition

14 CFR 120.574{a)1).

.

4 CFR ofParts 2l and 9V .

20618

Fischor Bros. A

if i

Japan Ar Unes Co.....

21960 | Florida Avcraft Leasing Com.......

17399 | Fiying Tiger Ling, Inc..—...—.

18920
inc. (WLDY.

Tho de Havifland Arcraft of Canada, LM

Transamedca Aldnes, Inc. (TIA) Workd Alrwarys,

23748

25647

Parks industries, Lid., Inc ..

21961 | Doern & Co.

Embry Riddle Asronautical Uriversty

Finnak .

Ydaho Holl x, Inc

Pan American World Arways oo |

| 14 CFR 91

1 14 cFR v21.48850)8)

14 CFR  251303(c)(1). 25.1589, and
257032

14 CFR portions of Parts 21 and 91

14 OFR 135.425{0) and 135435

.| To sllow SwissAlr 10 operste

To reinstate Exemplon 3304, wiuch aupwed July 31, 1883, 1o parmit petitoner 10
carty and ope 200 and csp for

and maintain two Boong 747 arcraft using an FAA.
mantonance program. Geanled Sepr 27,

conbrucus

T4 CFR 121 61(EN) e

14 CFR 25571 (N2~ ...
14 CFR 1153 i

To allow pattioner's DHC-8 arcraft 10 be cerificated without meeting the
propedler bisce wmpact
To amend

corgunclion
program. Granted Oct 12,
1 3458 to aliow potitioner 10 operate Cortain of ks alcal

without complying with the 2er0 fel and landing weight requvements of the
rbed for thess arcralt in the FAA-approved fght
The ameadment would

5

14 CFR 655Y, 121,108, 121107, 121395,
121485, 121533, 121535, 121503,
121.505, 121.508, and 121 601,

8 GO SBRNOII e rmmmerenits

MCOFR LA and 121413

14 GFR 14185

14 CFR 21,198

14 CFR 2145

14 CFR 21.197

14 CFR 21181
14 CFR 423(0) ..

[FR Doc. 8329167 Filod 10-25-&) 543 am]
BILLING CODE 4910-13-M

Maritime Administration

Maritime Advisory Committee—
Working Group on Ship Costs

AGENCY: Maritime Administration, DOT.

ACTION: Notice.

held in The Whitehall Club, 17 Battery

SUMMARY: The Maritime Advisory
Committee's Working Group on Ship
Costs will meet Thursday, November 10,
1883, at 8:30 a.m. The meeting will be

Place, 29th Floor, Room 8, New York,
New York. The Working Group is
developing recommendations relating to
vessel capital costs, auxiliary equipment
costs and corporate management costs
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to assist in making the industry more

competitive in worldwide marine

transportation. The meeting will be open

to the public on a space available basis.
By Order of the Maritime Administrator.
Dite: October 21, 1983

Georgia P. Stamas, :

Secretary.

{FR Doc. 8529177 Filed 10-28-45x 45 am]

BILLING CODE 4030-21-8

National Highway Traffic Safety
Administration

Safety Defect Investigations of
Volkswagen Brake Lines and Fuel
Pump Electrical Circuits; Public
Proceeding Cancelled

The National Highway Traffic Safety
Administration has cancelled the public
proceeding announced in the Federal
Register of September 18, 1963 (44 FR
41669) regarding its initial determination
of safety-related defects in certain
vehicles manufactured or imported by
Volkswagen of America, Inc. One initial
determination covered the service
braking systems in 1975-1980
Volkswagen Rabbits and Sciroccos
manufactured in Germany by
Volkswagen AG. The other intitial
determination covered certain
components of the fuel pump electrical
circuit in 1977-16880 Rabbits; 1976-1982
Sciroccos; 1980-1982 Jettas; 19761980
Dashers; 1980 Volkswagen pick-up
trucks; 1980-1982 Volkswagen
covertibles; 1976-1979 Audi Fox; and
1980-1981 Audi 4000 vehicles
manufactured or imported by
Volkswagen of America, Inc. and
equipped with gasoline-powered fuel
injected engines, The meeting was to be
held at 10:00 a.m. on October 24, 1983 in
Room 2230 of the Department of

Transportation Building, 400 Seventh
Street, SW,, Washington, DC 20590.
(Sec. 152, Pub. L. 93-492, 88 Stal. 1470 (15

U.S.C. 1412); delegation of authority at 49
CFR 1,50 and 49 CFR 501.8)

Issued on October 20, 1983,
George L. Parker,

Acling Associate Administralor for
Enforcoment.

[FR Doc. 83-29178 Filed 10-24-83; 12:30 pm]
BILLING COOE 4910-5%-M

DEPARTMENT OF THE TREASURY
Office of the Secretary

lSupplomuutoDmtnnm Circular Public
Debt Series—No. 3

Notes of Series 2-1985; lntmst Rate

October 20, 1983,

The Secretary announced on October
19, 1983, that the interest rate on the
notes designated Series Z-1985,
described in Department Circular—
Public Debt Series—No. 31-83 dated
October 13, 1983, will be 10% percent.
Interest on the notes will be payable at
the rate of 10% percent per annum.
Carole J. Dineen,

Fiscal Assistant Secretary.
(FR Doc. 63-29185 Filed 10-20-2%: #45 amn|
BILLING CODE 4810-40-M

Customs Service

Application for Recordation of Trade
Name: “Zahnradfabrik Friedrichshafen,
AG"O

AGENCY: U.S. Cusoms Service,
Department of the Treasury.

ACTION: Notice of application for
recordation of trade name,

summaRy: Application has been filed
pursuant to section 133.12, Customs
Regulations (19 CFR 133.12), for the
recordation under section 42 of the Act

" of July 5, 1946, as amended (15 US.C.

1124), of the trade name “Zahnradfabrik
Friedrichshafen, AG.," used by
Zahnradfabrik Friedrichshafen, AG., a
corporation organized under the laws of
the West Germany, located at D-7990
Friedrichshafen 1, West Germany,

The application states that the trade
name is used in connection with the
following merchandise manufactured
and distributed throughout the world:
gear units for machines; machine parts;
brake testing stands; lesting instruments
and parts for land vehicles.

Before final action is taken on the
application, consideration will be given
to any relevant data, views, or
arguments submitted in writing by any
person in opposition to the recordation
of this trade name. Notice of the action
taken on the application for recordation
of this trade name will be published in
the Federal Register.
DATE: Comments must be received on or
before December 27, 1983.
ADDRESS: Written comments should be
addressed to the Commissioner of
Customs, atfention: Entry, Licensing and
Restricted Merchandise Branch, 1301
Constitution Avenue, NW., Room 2417,
Washington, D.C. 20229,
FOR FURTHER INFORMATION CONTACT:
Harriet Lane, Entry, Licensing and
Restricted Merchandise Branch, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Washington, D.C. 20229;
(202-566-5763).

Dated: October 21, 1983,
Marilyn G. Morrison,
Acting Director, Entry Procedures and
Penalties Division.
[FR Deoc. 8329184 Flled 10-26-83 845 am]
DILLING CODE 4820-02-M
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Sunshine Act Meetings

Federal Registor
Vol. 48, No. 209
Thursday, October 27, 1883

This section of the FEDERAL REGISTER

Act" (Pub. L. 94-409) 5 US.C. 552b(e)(3).

lterng
1
2
3
4.5
8
7
8
1
CONSUMER PRODUCT SAFETY
COMMISSION

Commission Meeting

TIME AND DATE: 10 a.m. Wednesday,
November 2, 1883,

LOCATION: Third Floor Hearing Room,
1111 18th Street NW., Washington, D.C.
20207,

STATUS: Open lo the public.

MATTER TO BE CONSIDERED:

Complaint Handling Process: FY 83 Report

The staff will brief the Commission on the

results of a study of Consumer Complaint
Processing in FY 83.

For a recorded message containing the
latest agenda information: call 301-492~
5708,

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
of the Secretary, 5401 Westbard Avenue,
Bethesda, Md. 20207; 301-492-8800.
[5-1511-83 Filed 10-25-83: 4:00 pm)]

BILLING CODE 8355-01-M

2

FEDERAL COMMUNICATIONS COMMISSION
Deletion of Agenda Item From October
19th Open Meeting

October 18, 1083.

The following item has been deleted
at the request of the Office of
Commissioner Dawson from the list of
agenda items scheduled for
consideration at the October 19, 1883
Open Meeting and previously listed in
the Commission's Notice of October 12,
1983.

Agenda, ltem No., and Subject

Audio—1—Title: License Renewal
Applications of Pacifica Foundation for

Station WPFW (FM), Washington, D.C.
Summary: The Commission considers a
petition to deny filed by the American
Legal Foundation.

William }J. Tricarico,

Secretary, Federal Communications

Commission.

[5-1504-53 Filed 10-25-8% 10:25 am)]

BILLING CODE 6712-01-M

3

FEDERAL ELECTION COMMISSION

DATE AND TIME: Tuesday, November 1,
1983, 10 a.m.

PLACE: 1325 K Street NW., Washington,
D.C.

STATUS: This meeting will be closed to
the public,

ITEMS TO BE DISCUSSED: Compliance.
Litigation. Audits, Personnel.

PERSON TO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Information Officer,
telephone: 202-523-4065.

Marjorie W. Emmons,

Secretary of the Commigsion.

[S-1508-53 Filed 10-25-83; 1:41 pm)

BILLING CODE 6715-01-M)

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

October 18, 1963

TIME AND DATE: 10 a.m., Wednesday,
October 286, 1963.

PLACE: Room 600, 1730 K Street NW.,
Washington, D.C.

STATUS: Open. ’

MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following:

1. U.S. Steel Mining Co., Inc., Docket No.
PENN 82-337; Petition for Discretionary
Review. (Issues include whether the
administrative law judge properly concluded
that the operator violated 30 CFR 75,1105,
which deals in part with the ventilation of
underground battery-charging stations, and
that the violation was significant and
substantial.)

2. Ralph Yates v. Cedar Coal Co., Docket
No. WEVA 82-360-D; Petition for
Discretionary Review, (Issues include
whether the administrative law judge erred in
dismissing the discrimination complaint.)

3. Youghiogheny & Ohio Coal Co., Docket
No. LAKE 83-386; Petition for Discretionary
Review. (Issues include whether the
administrative law judge properly concluded
that the operator violated 30 CFR 75.308,
which deals with methane accumulations in

face areas, and whether the judge
appropriately assessed the penalty.)

4. David Hollis v. Consolidation Coal
Company, Docket No. WEVA 81-480-D.
(Issues include whether the judge erred in
dismissing the discrimination complaint.)

5. Mid-Continent Resources, Inc., Docket
No. WEST 82-174. (Issues include whether
the judge properly concluded that the
operator violated 30 CFR 75.511, which deals
with safe performance of electrical wark on
equipment.}

6. Energy Fuels Nuclear, Inc., Docket No.
WEST 81-385-M. (Issues include whether the
judge erred in concluding that the operator
did not violate 30 CFR 5§7.6-116, which deals
with safe ignition of fuses.)

CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen (202) 853-5632.

Jean Ellen,
Agenda Clerk.

[S-1502-83- Piled 10-25-83; 10:28 am}
BILLING CODE §735-01-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

October 19, 1983,

TIME AND DATE: 10 a.m., Wednesday,
November 2, 1983.

PLACE: Room 600, 1730 K Street NW.,
Washington, D.C.

STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commission will hear oral argument in
the following case:

1, Secretary of Labor, Mine Safety and
Health Administration v. Metric
Constructors, Inc., Docket No. SE 80-31-DM.
(Issues include whether the administrative
law judge properly concluded that the
operator discriminatorily discharged miners,
and whether he awarded the miners

* appropriate relief.)

TIME AND DATE: Following oral
argument,

S8TATUS: Closed (Pursuant to 5 U.S.C.
552b(c)(10)).

MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the above case. It was determined by a
majority vote of Commissioners that this
meeting be closed.

CONTACT PERSON FOR MORE
INFORMATION: Jean Ellen, (202) 653-5832.

Jean Ellen,
Agenda Clerk.

{S-1503-23 Filed 10-25-83; 10:27 am)
BILLING CODE 6735-01-M
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6

FEDERAL TRADE COMMISSION

TIME AND DATES: 10 a.m., Tuesday,
Octaber 25, 1983.

PLACE: Room 432, Federal Trade
Commission Building, 6th Street and
Pennsylvania Avenue NW,, Washington,
D.C. 20580,

STATUS: Open.

MATTERS TO BE CONSIDERED: Msecling
with Delegation from Japan Fair Trade
Commission led by its Chairman to
consider enforcement policies.

CONTACT PERSON FOR MORE
INFORMATION: Susan B. Ticknor, Office
of Public Information (202) 523-1892;
recorded message (202) 523-3806.
[S-1505-03 Fllod 10-25-83; 1153 am)

BILLING CODE 6750-01-M

7

NATIONAL LABOR RELATIONS BOARD

TIME AND DATE: 10 a.m., Wednesday, 26
October 1883,

PLACE: Board Conference Room, sixth
floor, 1717 Pennsylvania Avenue NW.

sTATUS: Closed to public observation
pursuant to 5 U.S.C. 552b{c)(8)(B)
(disclose information the premature
disclosure of which would * * * be
likely to significantly frustrate
implementation of a proposed agency
aclion* * *)

MATTERS TO BE CONSIDERED: Internal
case-handling procedures.

CONTACT PERSON FOR MORE
INFORMATION: John C. Truesdale,

Executive Secretary, Washington, D.C.

20570, telephone (202) 254-8430.

Dated at Washington, D.C., October 25,
1883.

By direction of the Board.

John C. Truesdale,
Executive Secretary, National Labor
Relations Board.

[S-+1507 83 Filed 10-25-83; 3:21 pm)
BILLING CODE 7545-01-M

NATIONAL MEDIATION BOARD

TIME AND DATE: 2 p.m., Wednesday,
November 2, 19883.

PLACE: Board Hearing Room, Eighth
floor, 1425 K Street NW,, Washington,
D.C.

sTATUS: Open.

MATTERS TO BE CONSIDERED:

1. Ratification of the Board actions taken
by notation voting during the month of
October, 1883,

2. Other priority matters which may come
before the Board for which notice will be
given at the earliest practicable time.

SUPPLEMENTARY INFORMATION: Copies
of the monthly report of the Board's
notation voting actions will be available
from the Executive Secretary's office
following the meeting,

CONTACT PERSON FOR MORE
INFORMATION: Mr. Rowland K. Quinn,
Jr., Executive Secretary, telephone (202)
5235920,

Dated: October 25, 1683,

(5-1500-83 Filed 10254 328 pen)
DILLING CODE 7550-01-M
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DEPARTMENT OF LABOR limitation on section 4(c) where upon which the rule is based have
contracts are reconfigured only to substantial support in the agency record.

_Wage and Hour Division, Employment  situations where the predecessor with full attention to comments of the

Standards Administration conlracts were for the same or similar public in general and of persons directly
work functions performed by affected in pariicular.

29CFRPart 4 substantially the salme joh : On August 14, 1881, after

Serv classifications; to eliminate the reconsideration in accordance with

tor Fn?;n;ﬁ;chmfundar& exemption for visitor information Executive Order 12291, 4 new regulatory

AGENCY: Wage and Hour Division,
Employment Standards Administration,
Labor,

ACTION: Final rule

SUMMARY: This document provides the
final text of regulations on Labor
Standards for Federal Sevice Contracts,
29 CFR Part 4, issued under the Service
Contract Act. Major revisions to the
stayed January 1981 regulations include
a two-step determination procedure
where the geographic place of contract
performance is unknown; elimination of
the provisions that made bid
specifications principally for services
subject to the Act when the principal
purpose of the contract as a whole is not
for services, and the relafed provision
that made separate janitorial and
maintenance specifications on contracts
for lease of building space subjec! to the
Act; guidelines indicating when
contracts for major overhaul or
modification of equipment are subject to
the Service Contract Act or Walsh-
Healey Act; an exemption for certain
contracts for the maintenance and repair
of automated data processing equipment
including office information systems,
and certain scientific and medical
apparatus, and for maintenance and
repair of office/business machines when
such work is performed by the
manufacturer or supplier of the
equipment; modification of the
provisions that covered many timber
sales contracts to provide that generally
their principal purpose is sale and they
are not subject to the Act; modification
of the provisions that covered
demolition/sales contracts to provide
that they are covered if the principal
purpose is service but not if it is sale:
revisions to ease the procedure for
obtaining additional classifications
when such actions have been taken in
the past; and a limitation of the
application of section 4(c) of the Act to
situations where the successor
contractor performs the contract in the
same locality as the predecessor
contactor. It has been determined that
proposed revisions to cover only
contracts performed principally by
service employees, and to exempt
research and development contracts,
should not be made. In addition,
significant revisions have been made to
the proposed regulations to apply the

services from the exemption for certain
concessions serving the general public;
and, in the proposal concerning
maintenance of wash-and-wear
uniforms, to clarify that a requirement of
daily washing is special treatment
requiring compensation and further, that
with respect o section 4(c) wage
determinations, the amount negotiated
for uniform maintenance is deemed to
be the cost thereof.

DATES: Effective date: December 27,
1983. However, also see the
SUPPLEMENTARY INFORMATION below for
dates of applicability.

FOR FURTHER INFORMATION CONTACT:
William M. Otter, Administrator, Wage
and Hour Division, Employment
Standards Administration, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue, N.W., Washington,
D.C. 20210 (telephone: 202-523-8305).
SUPPLEMENTARY INFORMATION: On
December 28, 1879, and December 12,
1980, proposals were published in the
Federal Register (44 FR 77036, 45 FR
81785) to make certain revisions to 29
CFR Part 4, Service Contract Act; Labor
Standards for Federal Service Contracts.
The purpose of these changes was to
revise, update, and clarify this
regulation.

On January 18 and 19, 1981, revised
Part 4 was published in the Federal
Register [16 FR 4320; 46 FR 4886) as a
final rule. However, pursuant to the
President’'s Memorandum of January 29,
1981, the Department published a notice
in the Federal Register on February 12,
1981 (46 FR 11971), delaying
implementation of this regulation until
April 17, 1981, The Department further
delayed its implementation until August
15, 1881, in order to permit
reconsideration pursuant to Executive
Order 12291, See 46 FR 18973 (March 27,
1981); 46 FR 23730 (April 28, 1981); 46 FR
33515 (June 30, 1981); 46 FR 36140 (July
14, 1981). This executive order required
the Department lo postpone the effective
date of major rules promulgated in final
form which had not yet become
effective: the order required the
Department to reconsider those rules to
ensure, inter alio, thal the rules
maximize the net benefits to society at
the least net cost, that the rules are
clearly within the authority delegated by
law and consistent with congressional
intent, and that any factual conclusions

proposal substantially revising several
provisions of the january 1981
regulation, was published in the Federal
Register (46 FR 41380) and the
previously published rule was further
postponed until action could be taken on
the new proposal (46 FR 41044).
Interested persons were affored the
opportunity to submit comments to the
Wage and Hour Division within 60 days

-after publication of the proposal in the

Federal Register. Subsequently, on
October 13, 1981, a notice was published
in the Federal Register (46 FR 50397)
extending the time for public comment
until December 1, 1981, in order to leave
the record open while public hearings
were conducted on the proposed rule at
Merritt Island, Florida, on November 19
and 20, 1881. See 45 FR 51405 (October
20, 1981).

Comments were received from
approximately 1,600 interested parties,
including Members of Congress,
contracting agencies, contractor
associations, contractors, labor
organizations, universities, business
organizations, and many individuals,
pariicularly employees covered by the
Act Contractor associations and
business organizations submitting
comments included the Computer and
Business Equipment Manufacturers
Association (CBEMA), the Scientific
Apparatus Makers Association [SAMA),
the Natonal Council of Technical
Service Industries (NCTSI). the Council
of Defense and Space Industry
Associations (CODSIA), thé United
States Chamber of Commerce (C of C),
the American Electronics Association
(AEA), and the Nationua! Forest Products
Association (NFPA),

Among the individual firms who
commented were International Business
Machines Corporation, Texas
Instruments Incorporated, Hewlett-
Packard Company, Honeywell
Information Systems, Inc,, Eastman
Kodak Company. Sperry Corporation,
and Xerox Corporation.

A number of colleges and universities
submitted comments, including Yale
University, the University of Chicago,
Harvard University, and Princeton
University.

Labor organizations commenting on
the proposal included the American
Federation of Labor-Congress of
Industrial Organizations (AFL-CIO), the
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International Association of Machinists
and Aerospace Wotkers (IAM), the
Laborers' International Union of North
America (LIUNA), the United
Brotherhood of Carpenters and Joiners
of America (UBC), the International
Alliance of Theatrical Stage Employees
and Moving Picture Machine Operators
of the United States and Canada-Motion
Picture Laboratory Technicians Local
760 (IATSE), the International
Brotherhood of Electrical Workers
(IBEW), the International Brotherhood of
Teamsters, Chauffeurs, Warehousemen
and Helpers of America (Teamsters), the
Service Empolyees International Union
(SEIU), the Seafarers International
Union (SIU), the United Plant Guard
Workers of America (UPGWA), and
others. Among those Federal agencies
submitting comments were the
Department of Defense (DOD), the
Department of Energy (DOE), the
National Aeronautics and Space
Administration (NASA), the Ceneral
Services Administration (GSA), the
Office of Advocacy of the Small
Business Administration (SBA), and the
Department of the Interior,

The following is an analysis of the
provisions for which substantive
changes were proposed in the final
regulations puglished on January 16, and
18, 1981, as well as discussion of any
additional provisions on which major
comments were received and
suggestions for revisions made. The
analysis includes an outline of the
history of the provision, including (a) its
contemporaneous construction, (b) a
description of the corresponding
provision (if any) in the existing
regulations, (c) current practice, (d) a
description of the corresponding
provision (if any) in the January 1981
regulations, and (e) a description of the
provision proposed on August 14, 1981.
This is followed by a description of the
major comments received, Finally, the
analysis explains the final decision
made. With respect to each issue
involving statutory interpretation, we
have taken into consideration the
principle that the Service Contract Act
is remedial legislation which should be
broadly construed lo effectuate its
purpose, but at the same time
recognizing that this rule cannot defeat
the intent of Congress or the evident
meaning of the Act. 3 Sutherland §60.01
(1974) ed.).

Sections 4.1b(a), 4.10(b)(2), 4.163(c)—
Effective Date of Variance Decisions

Section 4(c) of the Act provides
generally that every contractor under a
contract which succeeds a contract for
substantially the same services is
required to pay its service employees at

least the wages and fringe benefits
provided in the collective bargaining
agreement, if any, which were
applicable to the preceding contract. An
exception is provided, however, if the
collective bargaining agreement was not
reached as a result of arm's-length
negotiations or if the Secretary finds
after a hearing that the negotiated
wages and benefits are substantially at
variance with those prevailing in the
locality. On occasion, a decision that
there is a substantial variance is not
reached and a new wage determination
issued until after contract award and
commencement of performance, The
question which arises is whether that
wage determination should be
refroactive to commencement of
performance.

History of Provision

{a) Contemporaneous construction—It
has generally been the Department’s
practice, on the rare occasions when
this issue has arisen, to issue wage
determinations retroactive to
commencement of performance where
the result is to increase the wages which
otherwise would have been required,
but to issue wage determinations
prospectively only where there is a
decrease in wages so as not to recoup
wages from the workers.

{b) Existing regulations—There is no
corresponding provision.

(¢) Current practice—Same as (a).

(d) January 1981 regulations—
Provided that all wage determinations
issued after a finding of substantial
variance would be effective as of the
date of the decision of the '
administrative law judge or, if appealed,
the Board of Service Contract Appeals.

(e) Proposed regulations—Same as
(d).

Comments

DOE and NASA expressed concern
over the timeliness of substantial
variance decisions under section 4(c) of
the Act if, as proposed, a new wage
determination issued as the result of a
finding of a substantial variance does
not became applicable until the date of
the decision of the Administrative Law
Judge, or if appealed, the decision of the
Board of Service Contract Appeals.
They commented that, unless the
decision is made retroactive to the start
of the contract, the regulations needed
to provide some time limits to insure the
expeditious handling of substantial
variance proceedings so that the process
would be effective in rectifying serious
imbalances between collective
bargaining agreements and locally
prevailing wage rates and fringe
benefits.

Discussion of Final Rule

As section 4.163(c) explains, the
legislative history of the 1872
amendments makes clear that the
collectively bargained "wages and
fringe benefits shall continue to be
honored * * * unless and until the
Secretary finds, after a hearing, that
such wages and fringe benefits are
substantially at variance with those
prevailing in the locality for like
services"” (S. Rept. 92-1131, 92nd Cong.
2d Sess. 5). Therefore, it is the
Department's view that retroactive wage
determinations, as suggested by the
agencies and as practiced by the
Department in the past in some
circumstances, are not consistent with
the Act. It is also our view that a
uniform rule (unlike that observed in the
past) is appropriate, and that neither the
contractor nor the workers should be
penalized by retroactive application of
the new wage determination.
Accordingly, sections 4.1b(a) and
4.163(c) are adopted as proposed with
minor clarification.

With respect to the comments
regarding time limits for the handling of
substantial variance hearings, we note
that certain time limits are provided in
this regulation as well as in 29 CFR
Parts 6 and 8 in order to facilitate the
expeditious handling of substantial
variance hearings. It appears that the
imposition of stricter time limits on the
hearings themselves would not be
practical because of great variations in
the scope and complexity of the issues
which often need to be considered. In
response to this concern, however, we
are amending section 4.10(b)(2) to
provide that, within 30 days, the
Administrator will respond to a request
for a substantial variance hearing or
notify the requesting party of a delay if
additional time is necessary to consider
the matter.

Sections 4.3, 4.4, and 4.53—Locality
Basis of Wage Determinations When
Place of Contract Performance Is
Unknown at Time of Bid Solicitation

Section 2 (a) of the Act requires that
the minimum monetary wages and
fringe benefits specified in a wage
determination be “in accordance with
prevailing rates * * * in the locality.”
Since the Act does not define “locality”,
a problem arises with respect to those
contracts where, due to the nature of the
procurement, the place of contract
performance {usually a contractor's
plant) cannot be established at the time
of bid solicitation.
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History of Provision

{a) Contemporaneous construction—
Initially, following the recognition of the
problem, the locality of the government
installation or facility issuing the bid
solicitation was the preferred locality,
regardless of where the contract would
be performed. This approach was
overturned in Descomp v. Sempson, 377
F, Supp. 254, 266 (D. Del 1974), in which
the court concluded that the term
“locality” as used in the Act “refers to
the area where the services are actually
performed.” The Department then
adopted a composite approach under
which the locality encompassed the
entire geographic area in which, based
on the nature of the procurement, the
contract would likely be performed.
Thus, the composite “locality” might
encompass several states or even be
nationwide in scope. However, in
Southern Packaging and Storage Co.,
Inc. v. United States, 618 F.2d 1088 {4th
Cir. 1980), the Fourth Circuit held that
nationwide composite wage
determinations normally are not
permissible and required in that case
that DOL issue separate wage
determinations for each potential
contractor’s locality. The court further
postulated that nationwide wage
determinations might be permissible "in
the rare and unforeseen service contract
which might be performed at locations
throughout the country and which would
generate truly nationwide competition.”

{b) Existing regulations—A general
discussion of locality is set forth at
section 4.163, but there is no specific
provision concerning locality where
place of performance is unknown.

{c) Current practice—As a result of
Southern Packaging, when the place of
performance is unknown at the time of
bid solicitation, separate wage
determinations are generally issued
whenever prospective bidders are
identified in advance by the contracting
agency. When no such information is
provided, or the number of prospective
bidders is too numerous. a composite
wage determination is issued.

(d) January 1881 regulations—
Provided generally at section 4.53 that
the proper locality shall be “defined in
each such [wage] determination upon
the basis of all the facts and
circumstances pertaining to that
determination,” ordinarily limited to a
particular county or metropolitan area,
but in some circumstances a State or a
region. In addition, the regulation noted
that the court in Southern Packaging
held that normally a nationwide wage
determination would not be permissible.
There was no specific provision in these
regulations concerning the appropriate

locality where the place of performance
cannot be ascertained at the time of bid
advertisement.

{e) Proposed regulations—Provided
the same general provision concerning
locality as the January 1981 regulations.
In addition, specified at section 4.4(b)
that where the place of performance is
unknown at time of bid advertisement,
"wage determinations will generally be
issued for each locality identified by the
[contracting] agency" undér a twa-step
procedure, the first step being
identification by the agency of
prospective bidders and their localities,
and the second, issuance of wage
determinations for the locality of each
bidder. The proposal provides that in
“extraordinary circumstances," where
the two-step procedure is not
practicable, the procedure may be
altered upon the request of the
contracting agency and wage
determinations for one or more
composite localities may be issued.

Comments

The concept of a two-step
procurement procedure was supported
generaily by DOD, GSA, NCTSI, and the
C of C. DOD suggested that the former
one-step procedure should be available
at the contracting agency's option,
utilizing the locality of the procuring
agency. NCTSI, on the other hand,
stated that exceptions should never be
allowed.

The proposal was opposed by IAM,
LIUNA, and SEIU, which asserted that a
two-step procurement procedure would
grant a competitive advantage to
bidders in “low wage" areas and
channel contract awards to those aress.
The unions cited legislative history
which they interpreted as being contrary
to a two-step procurement procedure,
They also cited the rejection by a House
oversight subcommittee in 1974 and
1975 of a two-step procedure, as well as
DOL's 1876 withdrawal of proposed
regulations which would have
established such a procedure. The SEIU
suggested that instead of the two-step
procedure, the Department should utilize
the locality of the procuring agency or
the predecessor contractor,

The Department of Interior objected to
a two-step procedure for advertised
solicitations on the ground that
excessive delays would occur. It
recommended the procedure be limited
to negotiated procurements only.

Discussion of Final Rule

The Department continues to be of the
view that the proposed two-step
procedure is the best means of
addressing the problem of procurements
where the place of performance is

unknown. This new procedure is
designed to insure that the successful
bidder will be required to pay al a
minimum the rates prevailing in the
geographic location where the work is
performed. Such a process is consistent
with the purpose of the Act to prevent
the importation of wage rates from other
areas and disruption of labor markets
which would occur under other methods,
such as the locality of the procuring
agency or the predecessor contractor.

Central to the unfons' contention that
@ two-step procedure is not in accord
with the Act’s remedial purpose is thelr
belief that the proposal would tend to
channel contract awards to low wage
areas. However, while the legislative
history reflects an intent to apply a
Nlexible and realistic definition of the
term “locality”, Congress did not
consider the problem of defining
“locality" in situations where the place
of performance is unknown. Certainly
there is nothing in the legislative history
to suggest that Congress intended that
service contracts would not be awarded
and employees would not perform work
on contracts in areas where lower
wages prevail. Nor does the legislative
history evidence a congressional intent
that potential bidders in widely
divergent locations should be subjeat to
a single "prevailing” wage standard for
all communities across the country, each
of which has its own distinct wage
patterns. Rather, the concept that wage
determinations should reflect wages
being paid in the area where the work is
performed is basic to prevailing wage
legislation, to prevent Government
contracts from disrupting local wage
standards,

Furthermore, the House subcommittee
oversight hearings cited by the unions
are not considered to be evidence of the
intent of Congress al the time of
enactment, since they transpired well
after the passage of the original Act and
the 1972 amendments, and did not even
purport to reflect the views of that
entire, subsequent session of Congress.
In addition, DOL's 1976 decision not to
adopt & two-step procedure does not
preclude it from reviewing the matter
and reaching a different conclusion at
this time, particularly in light of the
subsequent decision in Southern
Packaging, discussed above. That
decision not anly required issuance of
two-step wage determinations in that
case, but also necessitated a
reexamination of the Department's
policies.

While the Department recognizes that
the two-step procedure will place an
administrative burden on contracting
agencies and DOL because of the need
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to issue two solicitations and the
possible issuance of multiple wage
determinations, the Department is of the
view that this increased workload
burden would normally be manageable.
The problem of the proper locality to
utilize when it is not known in advance
where a service contract will be
performed arises ip relatively few
procurements per year. For example, in
fiscal year 1979, out of a total of about
36,000 contracts for which wage
determinations were issued by the
Department, some 700 involved
unknown places of performance. See
Southern Packaging, supra at 1091.
Careful advance planning should avoid
long delays in procurements. Moreover,
the regulations provide that if situations
arise where a two-step procurement
procedure is impracticable, other
appropriate methods of issuing wage
determinations can be used.

Althouth recommended modifications
to the two-step procedure were closely
reviewed, the Department has
concluded that the proposed language
provides the most appropriate
regulatory procedure. It is accordingly
adopted with a clarification that in
situations where the two-step procedure
is not practicable, the Depariment may
use a modified procedure after
consultation with the contracting
agency,

Section 4.6(b)(2)—Conformance of Wage
Rates for Classifications of Employees
Not Listed on a Wage Determination

Since the SCA requires the issuance
of prevailing wage rates for the various
classes of employees performing on a
contract, a method of establishing rates
is needed for those classes of employees
which are not listed on an applicable
wage determination (WD) because no
wage data regarding such classes are
available or because the contracting
agency did not request a rate for such
classes.

History of Provision

(a) Contemporaneous construction—
The Act has always been Interpreted to
permit such a procedure. The method
initially chosen is in the existing
regulations (paragraph (b) below),

(b) Existing regulations—Provide that
any class of employee to be employed
on the contract which is not listed on the
applicable WD must be classified {Le.,
“conformed") by the contractor so as to
provide a reasonabie relationship
between the wage rate of that class and
the listed classes. Further, the contractor
must pay such conformed classes the
wage rates and fringe benefits agreed to
by the interested parties, who are the
contractor, the employees or their

representative (normally a collective
bargaining agent) and the contracting
agency. Such wage rates and fringe
benefits become an enforceable part of
the WD. In case of disagreement among
the interested parties, the matter is
submitted to DOL for resolution,

(¢) Current practice—Same as (b).

(d) January 1981 regulations—
Provided clearer rules for the
conformance process, including a
requirement that the procedure be
completed within 30 days of initial work
on the contract by the unlisted class of
workers, In addition, these roles
required that all conformance actions be
submitted to DOL for review,
accompanied by evidence in writing of
the agreement of the employees (where
the action is not submitted as a dispute).

(e} Proposed regulations—Revised the
January 1981 reguiations to provide an
indexing procedure to simplify the
conformance procedure where the rates
were previously conformed, allowing a
contractor to apply a mathematical
formula to the previously conformed
rate (increasing the previously
conformed rate by an amount equal to
the average percentage increase
between the rates in the previous WD
and those in the current WD) without
obtaining DOL approval or the
agreement of the workers involved. In
addition, under section 4.51(¢) of the
proposal, the Department would
establish rates by the increased use of
“slotting™ techniques for many
classifications which previously
required conformance, thereby reducing
the need for conformance in the first
place. Under this technique, wage rates
for classifications for which survey data
do not exist would generally be
determined by a comparison with
classifications of similar fob duties or
skill for which data are available.

Comments

NCTSI mainfained that an employee's
acceptance of employment of a contract
should be conclusive evidence of
employee assent o a wage rate, NCTSI
and DOD argued that a written
agreement regarding a conformed rate
should be unnecessary, DOD, NCTSI,
and CODSIA commented that the
provision providing for DOL review of
conformances agreed to by the
interested parties is unnecesary. The

1AM, the Teamsters, LIUNA, and IATSE

contended that the revised procedures
deemphasize employee participation in
the conformance process.

Dissussion of Final Rule

We have carefully reviewed the
proposed conformance procedure
concerning required written employee

agreement of the conformed rates. The
Department continues Lo believe that the
participation of affectéd employces in
the conformance process is necessary to
avoid problems which have occurred
when contractors have not considered
them part of the process. We have
concluded, however, that requiring
specific written evidence of employees’
agreement is nol necessary o achieve
that purpose, so long as the position of
the employees is made clear. [n view of
the conclusion, it would be contrary to
the Department’s mandate under the
Paperwork Reduction Act to impose a
new and unnecessary paperwork burden
on the public. Instead, the producer is
simplified to require the employer to
supply general information regarding the
agreement or disagreement of the
employees to the conformed rate.

The Department disagrees with the
union' comments that indexing
procedures will fail to protect employee
rights. Although the procedure provides
for the uniluteral application of &
mathematical formula by the contractor,
its utilization will ensure that unlisted
classes will receive the same wage rate
adjustment as the listed classes of
waorkers. Since employees’ rights are
therefore protected, it is unnecessary to
impose the burden of reporting or to go
through the conformance procedure. Il is
also the Department’s view that the use
of bath slotting and indexing should
reduce the delays and disputes occuring
under the current conformance
procedures.

However, in order o ensure that
appropriate conformance action is
taken, the proposal providing for DOL
review of all conformances except those
accomplished by indexing will be
adopted. Such review, together with the
clarifications in the process contained in
the regulation, should rectify: significant
past enforcement problems, and assure
observance of the contract conforming
requirements. In the past, serious
compliance problems where
conformance actions were not laken or
were nol appropriate were frequently
not discovered until an investigation
was already underway, with the result
that the compliance review was unduly
protracted.

Section 4.6(r) and 4.187([}—Resolution of
Disputes Arising Under the Act

From time to time, questions have
arisen concerning the extent of the
Department’s authority vis a vis the
coniracting agencies lo resolve disputes
concerning SCA labor standards.
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History of Provision

(a) Contemporaneous construction—It
has always been the Department's
position that by virtue of its authority
under section 4 of the Act, its
procedures are the exclusive procedures
for resolution of disputes arising under
the Act, and that the agency boards of
contract appeals have no such authority.

(b) Existing regulations—Provide
procedures for resolution of disputes
concerning violations of the Act in 29
CFR Parl 8. See also existing section
4.189.

(¢) Current practice—Same as (a) and
(b) above,

(d) January 1981 regulations—Section
4.187 stated that contractor appellate
rights concerning violations are
contained in Part 8, and explicity
provided that appeals in such matters
have not been delegated to the
contracting agencies and cannol be
appealed under the contract disputes
clause.

(e) Proposed regulations—Same as
January 1961.

Comments

The DOD questioned whether the
Department’s procedures pertaining to
disputes regarding violations of the Act
in this section may be in conflict with
the requirements of the Contract
Disputes Act of 1978.

Discussion of Final Rule

Section 14 of the Contract Disputes
Act of 1978 sets forth specific
amendments made by Congress to
existing statutes, Significantly, no
change, repeal, amendment, or reference
was made to the SCA. Therefore, in our
view, the Department’s statutory
authority to resolve disputes, pursuant
to seclion 4(a) of the SCA, is not
diminished by section 14 of the Contract
Disputes Act. This conclusion is
corroborated by section 6{a) of the
Contract Disputes Act, which states in
pertinent part that “the authority of this
subsection shall not extend to a claim or
dispute for penalties or forfeitures
prescribed by statute or regulation
which another Federal agency is
specifically authorized to administer,
settle, or determine.”

To ensure effective and consistent
administration, the authority to resolve
disputes under SCA has always resided
in the Department of Labor, the agency
which has, in addition to the statutory
enforcement authority, the expertise in
the law and the regulations. In the
Department's view, no change in its
exeicise of authority would be
appropriate without an explicit statutory

provision or statement of Congressional
intent.

Accordingly, § 4.187(f) is adopted as
proposed with minor clarification.
Furthermore, to avoid any confusion or
misunderstanding by contractors in this
regard, a new § 4.6(r) has been added to
the contract clause to provide that all
labor standards disputes under the
contract will be resolved pursuant to
DOL procedures.

Section 4.8—Notice of Awards

In the past, a mechanism has been
considered necessary to advise DOL of
contract awards to assist in its
enforcement program.

History of Provision

{a) Contemporaneous construction—A
provision that agencies notify DOL of
contract award has been considered
within DOL's regulatory authority.

(b) Existing regulations—Require
notification to DOL of contracts subject
to the Act in excess of $2500.

(¢) Current practice—Same as (b).

b(d) January 1981 regulations—Same as

b(e) Proposed regulations—Same as
(b).

Comments
None received.
Discussion of Final Rule

The Wage and Hour Division is now
receiving data identifying contract
awards subject to the SCA directly from
the Federal Procurement Data System
(FPDS).

It will therefore be unnecessary for
those contracting agencies which submit
data on the award of contracts subject
to the SCA into the FPDS to continue to
furnish Standard Form 99, Notice of
Award of Contract, to DOL.

* Accordingly, section 4.8 is amended to
provide that a Standard Form 99 need
not be submitted to DOL for contract
awards subject to the SCA if the agency
submits Standard Form 279, FPDS
Individual Contract Action Report (or its
equivalent) to the FPDS, or if the
contracting agency makes other
arrangements with the Wage and Hour
Division for notifying it of such contract
awards.

In the interest of reducing the
paperwork and reporting burdens
further, the regulations is also revised to
require the submission of Standard Form
99 only for contracts in excess of
$10,000. This regulatory action in no way
alters the statutory requirement that
contracting agencies incorporate the
proper stipulations in all contracts
exceeding the coverage threshold of
$2,500.

We encourage those agencies which
do not submit contract award data to
FPDS to contact the Wage and Hour
Division for making such other
arrangements so that we may ultimately
discontinue the use of Standard Form 99
in its entirety. We estimate the
elimination of Standard Form 99 will
resull in an annual cost savings to the
Federal Government of approximately
$410,000, without loss of employee
protection,

Section 4.11—Arms's Length
Proceedings

Section 4(c) of the Act provides that a
successor contractor would not be
bound by the wage and fringe benefit
provisions of a predecessor contractor's
collective bargaining agreement if that
agreement was not reached “as a result
of arm's-length negotiations."

Histary of Provision

{a) Contemporanecus construction—
The provision has rarely been
construed, bul has been interpreted to
refer to collusive agreements intended to
take advantage of the SCA scheme.

(b) Existing regulations—Contain only
passing references to this provision.

{c) Current practice—Same as
contemporaneous construction,
Although no explicit hearing procedures
exist, cases on this issue have been
referred to administrative law judges for
hearing.

(d) January 1981 regulations—
Provided a procedure for determination
of whether arm's length negotiations
occurred and interpreted the provision
to exclude arrangements with an intent
to take advantage of the scheme, as well
as situations where the NLRB has
determined that “good faith” bargaining
did not occur.

(e} Proposed regulations—Similar to
January 1981 regulations, but also
provided NLRB decisions on "good
faith" bargaining may be used as
guidance.

Comments

IBEW, SEIU, IAM, and NCTSI
objected to the provision in the
proposed regulations that decisions
under the National Labor Relations Act
(NLRA) regarding “good faith"
bargaining may be used as guidance in
determining whether “arm's length"

“negotiations have occurred. These

commentators asserted that standards
of “good faith" bargaining under the
NLRA are not proper criteria for
deciding questions of “arm’s length"
negotiations under the SCA.

IBEW presented a detailed analysis of
the legislative history of the 1972
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Amendments which added section 4[c)
to the Act. The union noted that the
original bill to amend the Act (H.R.
11884) included a “negotiations in good
faith” standard. However, IBEW also
pointed out that in subsequent testimony
before a House Subcommittee, the
Department of Labor stated that the
""good faith” standard used under the
NLRA assumed a situation where
adversity between the parties is normal
and difficulties can be expected in
getting them to bargain in good faith,
whereas section 4{c) of the SCA would
foster exactly the opposite atmosphere,
with difficulties in‘assuring that the
parties w7f/ bargain at arm'’s length.
Following this testimony, a substifute
bill (H.R, 15376) which contained an
“arm's length” standard instead of a
“good faith" standard was introduced,
and ultimately enacted.

Discussion of Final Rule

There does not appear to be any
dispute that a mechanism is needed 1o
determine whether arm’s length
negotiations have occurred.

After further consideration, however,
it has been determined that the
comments that decisions under the
NLRA regarding “good faith bargaining"
are inappropriate to determinations of
whether “arm’s length” bargaining
occurred under the SCA are well taken.
As the IBEW comments indicate, the
“good faith" requirement under the
NLRA is useful to prevent overly
antagonistic relationships between
bargaining parties, and does not addréss
the potential problems under section
4(c) of the SCA, whereas an “arm’s
length” requirement is necessary lo
prevent so-called “sweetheart”
agreements conferring benefits not in
the public interest.

Accordingly, the final regulation is
modified to remove the reference to
“good faith™ determinations under the

Section 4.51(b)—Determination of
Prevailing Rates

Except in situations where the
predecessor contractor's employees
were covered by a collective bargaining
agreement, the Act requires payment of
those rates determined by the Secretary
to be prevailing for the various classes
of service employees in the locality.

History of Provisign

(a} Contemporaneous construction—
In practice, DOL has interpreted the
prevailing wage as the wage paid the
majority of employees in the class, and
if there in no majority, then the median
or mean wage.

Department has concluded that its
longstanding policy of designating a
“majority" rate as the “prevailing” rate
is appropriate as a definition of first
choice under the SCA. In the absence of
a majority rate, it is the Department’s
view that the median or mean (weighted
average] is appropriate; however, it is
the Department's view that generally the
median is a more reliabe indicator of
central tendency and therefore the
preferred rule. On the other hand, the
mean may be more appropriale where
the wage distribution is skewed, or
where there are statistical reliability
and consistency problems sssociated
with the wage sample.

Similarly. to use the average of the
lower 50 percent of the wages paid as
suggested by the C of C would
arbitrarily exclude the upper 50 percent
and therefore would not be consistent
with the prevailing wage concept in the

(b) Existing regulations—No definition
of prevailing wage is set forth in the
regulations. A general provision is set
forth at section 4.164.

{c) Current practice—Same as [a).
Most wage determinations are derived
from surveys conducted by the Burean
of Labor Statistics.

(d) Januvary 1981 regulations—
Provided that wages would be
determined as set forth in {a) sbove,
stating that the "median” is the
preferred rule over the average.

(e} Proposed regulations—Same as
(d), but also provided for “slotting” of
wage rates for classifications where
there is not sufficient wage data. See
discussion of § 4.8(b){2), Above.

Comments

NASA, DOE, and the C of C suggested
that wage determinations should
provide for the payment of a range of
rates to the varions emplovees within a

: : Act.
given classification. These
commentators argued that the issuance r:: ccordingly. § 4.81(b) is adopted as
of a single prevailing wage rate for each P
classification does not reflect actual Section 4.55{(a)—Review and
industry pay practices, The C of C also Reconsideration of Wage
recommended as an alternative that Determination—Review by the
wage determination rates be based on Administrator
the average of the lower 50 percent of History of Provision

the wages paid. The SBA Office of
Advocacy commented that single rate
paid to a majority of workers in a
classification should not be adopted as

(a) Contemporary Construction—An
informal procedure has always been
available to seek review of wage

prevailing, and that the weighted determinations.

average rate should be used in all cases. (b) Existing re%u::l}:ionst;—Nol review
. : : procedure is set forth in the rules.

Discussion of Final Rule (¢) Current practice—Same as (a).

After consideration of the comments,
the Department has concluded that the
rate range and similar proposals would
be contrary to the statutory intent and,
therefore, could not be adopted through
regulation. Establishment of a wage
determination with a rate range would
have the practical result of permitting
contractors to pay the lowest wage, and
not the “prevailing” wage. Although
Congress was obviously aware that
different employers compensate their
employees at various rates of pay, it
nevertheless established under the SCA
(as it had previously under the Davis-
Bacon Act) the principle that a single
prevailing wage rate established for Comments
each particular classification is the Several contracting agencies
minimum rate permitted to be paid to all recommended more stringent time limits
employees working in that classification  for requests for reveiw of wage
on a Government contract. determinations, in order to assure that

Regarding the SBA comment on the procurement schedules are not

(d) January 1981 regulations—
Specifically provided for review of wage
determinations by the Administrator, to
be accomplished within 30 days unless
the Administrator advised that more
time was necessary. However, no
request for review would be considered

~after bid opening or commencement of a
negotiated contract. Additional appeal
was provided to the Secretary.

(e) Proposed regulations—Same as (d)
except that appeal would be to the
Board of Service Contract Appeals
purstant to 29 CFR Part 8, separately
issued concurrently with this rule.

use of a ;lama}oﬂty" ‘:ate’ ;r;: thatda » disrupted.
weighted average shou used in a : -
cases, the Department believes that the ~ Discussion of Final Rule

term “prevailing"” contemplates that wage ~ The Department has an obligation to
determination rates mirror, to the extent  ensure the issuance of proper wage
possible, those actually paid in determinations. Since requests for
appropriate localities, Thus, the proposals or commencement of
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negotiations often ogcur many months
befare contract award or
commencement, tying the cut-off date
for requests for review of a wage
delermination to such actions, as
several agencies proposed, would
provide too severe a limitation on the
time ayailable for interested parties to
request such reviews. However, the
Department recognizes the need to
minimize disruption of procurements.
Therefore, this paragraph is revised to
clarify that there will be no review of
wage delerminations after bid opening
or later than 10 days before
commencement of performance of a
negotiated procurement, Interestad
parties will need to submit requests for
review in sufficient time for the
Administrator to accomplish the review
to the wage determination by that date.

Sections 4.110, 4.132—Coverage of
Separate Contract Specifications
Principally for Services

Section 2(a) of the Service Contract
Act provides as follows: "Every contract
{and any bid specification therefor)
entered into by the United States * * *,
the principal purpose of which is to
furnish services in the United States
through the use of service employees
shall contain the following: * * *.*

In interpreting the coverage of the Act,
the issue arises whether the Act applies
to separate service requirements in
contracts principally for some other
purpose, such as supply or construction.
More specifically, the issue is whether
the parenthetical language, “(and any
bid specification therefor),” should be
interpreted as referring to individual line
items which are principally for services
in a contract, or to the bid solicitation
documents and the resulting contract as
a whole. Under the first interpretation
the Act would apply to any line item for
services in a contract, even if the
contract as a whole were not principally
for services. Under the second
interpretation, the Act would apply only
to contracts (and their solicitation
documents) which as a whole were
principally for services,

History of Provision

{a) Contemporaneous construction—
As a general matter the Department's
contemporaneous rulings under SCA
provided that contracts were covered if
they were principally or “chiefly" for
services and that if any work under
those contracts was subject to the
Walsh-Healey Act, it was exempt.
However, for contracts of a hybrid
nature involving separate service and
non-service requirements or
specifications, SCA was considered to
apply to the separate specifications

principally for services without regard
to the purpose of the contract as a
whole.

(b) Existing regulations—The
pertinent sections addressing coverage
are 29 CFR §§ 4.110, 4.111, 4.122,
4.131(a), 4.116(c), 4.132, and 4.134(b). As
a general matter, nearly all of these
sections refer to "contracts” and their
principal purpose. For example, section
4.111 states that, “[i]f the principal
purpose is to provide something other
than services of the character
contemplated by the Act and any such
services which may be performed are
only incidental to the performance of a
contract for another purpose, the Act
does not apply.” Only §§ 4.118(c) and
4.132 use the term “'specification.”
Section 4.132, entitled “Services and
other items to be furnished under single
contracl,” provides that "[i]f the
principal purpose of a contract
specification is to furnish services
through the use of service employees
within the meaning of the Act, the
contract to furnish such services is not
removed from the Act’s coverage merely
because, as a matter of convenience in
procurement, it is combined in a single
contract document with specifications
for the procurement of different or
unrelated items." It then provides as an
example a situvation where bids are
invited separately for supply of new
typewriters and repair of existing
typewriters, under separate bid
specifications, and because one
company is the successful bidder on
both, the specifications for each are then
combined in one contract for
convenience. In such a case the
regulation provides that the "principal
purpose" test would be applicable to the
specifications for maintenance and
repair, rather than the combined
contract. A similar provision in
§ 4.116(c) concerns separate
specifications for services and
construction, combined in one contract
for the convenience of the Government.

(¢) Current practice—Separate line
items or specifications for services in
contracts which are not otherwise
principally for the purpose of furnishing
services are considered covered by the
Act. However, that interpretation is not
clearly articulated in the current
interpretative regulations (see § 4.132).
Therefore, many contracting officers did
not include SCA requirements in .
contracts which were principally for the
purpose of purchasing or leasing
equipment, but which include the
maintenance and repair of that
equipment; this was particularly true of
GSA contracts for ADP equipment,
When the issue of the correctness of the

Department's interpretation surfaced
publicly for the first time in 1977, GSA
and the ADP industry strongly disagreed
with the Department’s position, claiming
that it was contrary to the statutory
language, congressional intent, and the
Department’s regulations. See the
discussion of the Department's special
treatment of such contracts below at

§ 4.123(e) (1), {2), and (3). Subsequently,
the General Accounting Office issued a
report to Congress on application of the
SCA to the ADP industry which strongly
attacked the merits of the Department’s
position on its interpretation of the “bid
specification” language of the act. See
Comp. Gen. Rept. Nos, HRD-80-102,
Sept, 16, 1980 and HRD-80-102(A),
March 25,1981,

(d) January 1981 regulations—New
section 4.110(b) stated that the Act
applied to separate contract
specifications for services, even where
the contract as a whole was not
principally for services, and that the
term “contract” included separate line
items for service specifications. Similar
provisions were included in other
sections, particularly in §§ 4.1a(e) and
4.132.

(e) Proposed regulations—Section
4.110(b) of the January 1981 regulations
was eliminated from the proposal, and
§ 4.132 was revised to make provide that
the Act applies only if services are the
principal purpose of the contract as a
whole. Conforming amendments were
made to other sections.

Comments

The Department of the Interior,
CBEMA, the NFPA, and others favored
the proposed legal interpretation which
would apply the Act only where the
contract as a whole is principally for the
furnishing of services. They commented
that there is nothing in the legislative
history of the Act to indicate the Act is
intended to apply to anything but entire
contracts whose principal purpose is to
provide services. The NFPA asserted
that the statutory phrase “{and any bid
specification therefore)" refers to the
inclusion of wage determinations in bid
solicitations and not to the coverage of
separate line items or work
requirements within a contract.

The AFL-CIO, SEIU, LIUNA, IAM,
UPGWA, SIU, and IATSE argued that
the proposal was offered without any
rational and ignores the statutory
language and intent of section 2(a) of the
Act, as well as §§ 4.116(c) and 4.132 of
the current regulations. Therefore, they
state that the proposal would in effect,
repeal the provision of the Act regarding
“any bid specification therefor.” LIUNA
and IAM argued that the proposed
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interpretation allows contracting
igencies to evade their responsibilities
under the Act by merging various
unrelated activities into one contract,

Discussion of Final Rule

The Department has carefully
reexamined its position regarding the
scope of coverage of the Service
Contract Act. After consideration of the
question, the Department has concluded
that the reference in the Act to "bid
specification” did not extend the Act's
coverage to individual specifications
principally for services within contracts
principally for another purpose.,

It is the Department’s view that, like
the reference in the Davis-Bacon Act to
"advertised specifications,” the
reference to “bid specification" is not a
coverage provision, but was intended to
mean only that the advertised
specifications on which contractors bid,
s well as the resultant awarded
contract, shall contain the required
wage determination provisions. This
interpretation is consistent with the
Act's statutory language and its
legislative history.

First, the language of the parenthetical
phrase “{and any bid specification
iherefor)” on its face refers to a bid
specification for a contract, rather than
to individual specifications within the
contract itself; to interpret the phrase as
referring only to line items of a contract
simply reads the word "bid" out of the
statute.

In addition, other provisions of the
Act are inconsistent with the theory that
the Act applies to individual
specifications of the contract. Thus
section 2(b)(1), which provides for
minimum wage payments on covered
contracts, applies only to “any contract
with the federal government the
principal purpose of which is to furnish
services through the use of service
employees * * *." No mention is made
of separate specifications or provisions
within a contract whose principal
purpose as a whole is not “to furnish
services.” Similarly, section 8(b) of the
Act defines a “service employee” as
“any person engaged in the performance
of a contract * * * the principal purpose
of which is to furnish services * * *."
Again, no reference is made to
specifications or line items of a contract.
Moreover, subsections (1), (2), and (4) of
section 2{a) refer to “the contract™
without reference to specifications of
line items,

The legislative history of the statute
supports this interpretation (which had
been explicit in the 1963 bill, not
enacted, H.R. 1678, 88th Cong., 2d Sess.).
Thus the Act's sponsar, Congressman
O’Hara, explained in floor debate on the

bill enacted: “The bill is aplicable to
advertised or negotiated contracls, in
excess of $2,500, the principal purpose of
which is for the furnishing of services
through the use of service employees, as
defined in the bill. * * * Provisions
regarding wages and working conditions
must be included in these contracts and
bid specifications, (Cong. Rec. [Daily)
H-~24387 (September 20, 1965).
{Emphasis added.)

Furthermore, the House report on the
Service Contract Act, House Report No.
948, 89th Cong., 15t Sess. (1965),
confirms that the Act was intended to
cover entire contracts the principal
purpose of which was to supply
services, The House Report on the bill
states at p, 3 that “[t|he bill is applicable
to advertised or negotiated contracts, in
excess of $2,500, the principal purpose
of which is for the furnishing of services
through the use of service employees, as
defined in the bill."” (Emphasis added.)
This is fully consistent with the
statements by Congressman O'Hara and
by the Solicitor of Labor during the 1965
hearings that janitorial services
performed under a contract primarily for
lease of a building would not be covered
by the Act. See 1965 House Hearings on
H.R. 10238 at 9-10; 1965 Senate Hearings
on H.R. 10238 at 20.

Finally, the Department does not
believe, as some of the labor
organizations suggest, that the proposed
regulation would encourage the
confracting agencies to evade their
responsibilities under the Act. We
cannot presume that the agencies will in
bad faith attempt to evade the spirit, if
not the letter, of the careful and
comprehensive reevaluation of these .
regulations. Rather, we presume that
they will structure their contracts on the
basis of their legitimate procurement
needs. However, if such evasion in fact
occurs in the future, the Department will
look into the situation and determine
what corrective measures can be taken.

Accordingly, it is the Department’s
view that the [nterpretation that SCA
covers separate service specifications
when the principal purpose of the
contract as a whole is for supply or
some purpose other than the furnishing
of services, is overly broad. This
interpretation is without support in the
legislative history and is inconsistent
with other provisions of the Act.
Furthermore, it renders the principal
purpose provision of the Act virturally a
nullity, since if every individual contract
specification principally for services
were subject to the Act, the effect
theoretically would be coverage of all
service requirements under any
contract, whether principally for
construction, supply, or services.

Therefore, the Department has
determined that the Act is intended to
apply only to contracts whose principal
purpose is the furnishing of services.
Thus, the proposal is adopted with a
minaor, clarifying change.

Section 4.110-4.113—Interpretation of
Statutory *“Principal Purpose” Test for
Coverage Under SCA

Section 2(a) of the Act reqguires that
wage determinations be incorporated in
all contracts in excess of $2,500, “the
principal purpose of which is to furnish
services in the United States through the
use of service employees.”

History of Provision

(a) Cantemporaneous Construction—
The Department’s contemporaneous
construction is expressed in the existing
regulations. See paragraph (b) below.

(b) Existing regulations—In deciding
questions of coverage, the current
regulations provide that if a contract is
principally for services (as opposed to
some other purpose such as
manufacturing or construction), it is
subject to the Act if it is performed at
least in part in the United States and if it
is performed "through the use of service
emplovees". The current regulations
define this phrase to mean the use of
any service employees or, where the
services are performed in part by bona
fide, noncovered executive,
administrative or professional
employees (as defined in 29 CFR Part
541 issued under the Fair Labor
Standards Act), more than a minor or
incidental use of service employees,

(¢) Current practice—Same as (b). In
practice a 10 to 20 percent guideline has
been used to determine whether there is
more than a minor use of service
employees.

(d) January 1981 regulations—Same as
(c) except that the exception from
coverage for minor use of service
employees was treated as a tolerance
under secion 4(b) and the regulations sel
forth specifically the 10 to 20 percent
guideline.

{e) Proposed regulations—Sections
4.110 and 4.113 of the proposed
regulations would have altered the
scheme for determining coverage by
providing a dual principal purpose test,
under which a contract would be subject
to the Act only if it is principally for
services and is also performed
principally (L.e., in the majority) by
service employees. The proposed
regulations continued to provide, as set
forth in the existing regulations, that if a
contract is performed in part within and
in part outside the United States, any
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portion performed “in the United States™
is covered by the Act.

Comments

The SAMA, NCTSL C of C, the
National Society of Professional
Engineers, several individua!
contractors, and the SBA commented in
favor of the proposed revision of the
principal purpose test, without any
detailed rationale in support of their
position. DOD, on the other hand,
favored a more subjective approach,
applying SCA to a contract only if the
most important contract services are
performed by service employees, as
distinguished from professionals. The
CBEMA comments reflected the view
that the proper interpretation of the
statutory “principal purpose” language
would require a tripartite coverage test,
under which a contract would be
covered only if it is principally for
services, to be performed prinicipally in
the United States and principally
through the use of service employees.

The dual principal purpose test
conlained in the proposed regulations
wis vigorously opposed by the AFL-
CIO, IAM, LIUNA, SEIU, Teams!ers,
IATSE, SIU, and UPGWA. The labor
organizations argued generally that on
its face the statulory “principal purpose”
language refers only to the nature of the
contract work, meant only to distinguish
among confracts according to their
procurement purpose, and does not refer
to the level of use of service employees.
Thus, they asserted, the current
regulations are correct in providing that
a contract principally for services is
subject to the Act if it is performed
“through the use of service employees.”

Many of the labor commentators cited
portions of the Act's legislative history
as evidence of a Congressional intent to
“close the gap" in labor standards
protections for Government contract
employees by covering under the SCA
all employees (other than bona fide
executive, administrative, and
professional employees) not employed
on construction contracts covered by the
Davis-Bacon Act or supply contracts
covered by the Walsh-Healey Public
Contracts Act. These commentators also
stressed the remedial nature of the
original legislation and stated that the
1972 and 1976 amendments expanded
those protections by increasing the
scope of the Act's coverage, thereby
supporting a board interpretation of the
statulory coverage provisions.

IAM and LIUNA asserted that in light
of the legislative history, if Congress had
intended to cover only service contracis
performed "pricipally by service
employees,” it would have put such
language in the statute. IAM and LIUNA

also stated that in the preamble to the
proposed regulations the Department
did not offer any justification for the
revision of the princig:l purpose test.
The SiU opposed the position in
section 4,112(b) of both the current and
proposed regulations that only those
portions of contracts for transportation
by marine vessels which are performed
within U.S. waters are subject to the
Act, SIU recommended that the
regulations be revised to provide that all
contracts on American flag ships are
deemed to be performed entirely within
the United States, regardless of the
actual place of contract performance.
DOD commented that vessels
contracted to carry cargo to U.S.
installations overseas, with minimal
time spent in U.S. ports and waters,
should not be subject to the Act while
within the United States, terming such
coverage inappropriate and unnecessary
since the services are not performed
principally in the United States

Discussion of Final Rule
After a thorough review, the

‘Department has concluded that the

interpretation expressed in the existing
regulations is the correct interpretation
of the Act's “principal purpose”
provision.

In deciding the application of the
principal purpose test, it is necessary to
cansider the Act’s legislative history as
the best indicator of Congressional
intent in the matter. The 1965 legislative
history contains no definitive guidance,
but reveals only, as provided in the
Department’s existing regulations, that
contracts would not be covered if
service employees perform only
incidental functions. H.R. Rep. No, 948,
88th Con., 1st Sess. 3 (1965). Throughout
the subsequent history, and in particular
when Congress amended the Act in
1976, it is evident that Congress
considered that all employees who
performed services on contracts
principally for services were covered by
the Act, except bona fide administrative,
executive and professional employees,
and that this was explicitly
accomplished by the 1876 amendments.
See, 2.g., Cong. Rec, (Daily) H. 10626-28
(Sepl. 21, 1976). Significantly, the 1976
amendment to the definition of “service
employee" as a person engaged in
contracts “the principal purpoese of
which is to furnish services in the
United States,” omitted any reference to
“through the use of service employees."

Finally, it is our view that a plain
reading of the phrase “through the use of
service employees” requires only some
use of service employees, i.e., where
there is more than a minor use of service
employees (as distinguished from

executive, administrative and
professional employees) to perform
services under a contract principally for
services, the contract is subject to the
Act,

With respect to the reference in the
Act to “in the United States,"” it is the
Department’s view that it is intended to
be only a routine provision regarding the
geographic scope of the Act. Thus
whenever contract services are
performed “in the United States" as
defined in section 8{d) of the Act, those
services are covered. The alternative of
making it an element of coverage would
lead to the anomalous result that all
services, wherever performed, are
covered if most of the contract services
are performed in the United States.

Furthermore, the legislative history, in
describing the Act’s applicability,
contains no reference to "in the United
States™ as a limitation on coverage.
Thus, early drafts of the SCA
unambiguously provided coverage of all
service contracts in which work was
performed in the United States.
Significantly, in explaining the changes
in the final version of the SCA, which
represented a consensus among the
government agencies, the Solicitor of
Labor did not mention any coverage
changes other than raising the threshold
from $2,000 to $2,500. 1965 House
Hearings on H.R. 10238 at 6-7.

The Department has decided,
however, that it would be proper to
establish a “significant or substantiul”
standard to determine whether a
contract is performed "in the United
States", This would be consistent with
the longstanding interpretation in the
current regulations of the term “through
the use of service employees”. Excluded
from coverage would be contracts under
whch only a minor or incidential portion
of the services is performed within the
United States as defined in section 8(d)
of the Act, Thus, this revision will
address the administrative difficulties
raised by the DOD if SCA is applied to
those contracts involving minimal time
in domestic waters. Appropriate
changes are made in § 4.112 of the final
regulations.

With regard to the recommendation
by SIU regarding the geographic scope
of the Act's coverage, the
recommendation contradicts the explicit
language of the statute, contains no
support in the legislative history, and
canno! be adopted.
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Section 4.114(b)—Liability of Prime
Contractor for Violations by
Subcontractors

History of Provision

(a) Contemporaneous construction—
The Department has always taken the
position that the prime contractor, as the
party who contracts with the
Government, is responsible for all
violations of the Act, including those of
its subcontractors.

[b) Existing regulations—Section 4.114
explains that under the Act and the
regulations (see the contract clauses at
section 4.6), the prime contractor agrees
that the labor standards will be
observed by subcontractors as well as
itself, that the prescribed clauses will be
incorpoerted in all subcontracts, and that
the Act’s sanctions may be invoked
against it for any failure to comply.

(¢) Current practice—Same as {a).

(d) January 1981 regulations—
Explicitly provided that the prime
contractor is jointly and severally liable
with any subcontractor for any acts,
omissions or underpayments which
would constitute a violation of the prime
contract, and that the Act's sanctions
may be invoked against both the prime
and the subcontractors,

(e) Proposed regulations—Same as (d)
but clarified that the sanctions may be
invoked “where appropriate” under the
circumstances of the case.

Comments

NASA, DOE, and CODSIA argued
that there was no statutory or judicial
basis for placing liability for SCA
violations committed by subcontractors
on the prime contractor. NCTSI stated
that the prime contractor should not be
responsible for violations beyond ils
control, while the C of C commented
that the prime contractor should not be
lisble except where fraud occurs or the
subcontractor cannot be located.

IAM and SEIU objected to the
differences between the language of this
section and the language of the
corresponding section in the stayed
regulations of January 1981, implying
that the proposed regulation limits the
liability of prime contractors only to
monetary violations by their
subcontractors

Discussien of Final Rule

As explained, the provision that the
prime confractor is liable in the event its
subcontractors violate the Act and thus
breach the contract clauses by failing to
pay the required contract wages and
fringe benefits has been in the
regulations since 1968, [t follows
established case law under both the
Service Contract Act and the Davis-

Bacon Acl. See, e.g., Robert C. Johnson
Trucking Co., SCA-1160, Administrator
(January 4, 1962); Ernest Simpson
Constr. Co., 79-DB-181, ALJ, 24 WH
Cases 484 (October 18, 1979).

The prime contractor’s liability arises
from the fact that by contracting with
the Government, the prime contractor
agrees as a tetm of the contract that the
prescribed labor standards will be
observed with respect to all employees
on the contract. See 41 U.S.C. 351; 29
CFR § 4.6. Furthermore, liability is
apparent from section 3 of the Act,
which provides for withelding of
contract funds in the case of violation;
the Government can only withhold
funds from the prime contractor, not
from a subcontractor.

The union comments appear to reflect
a misunderstanding of the intent of the
regulatory revision. The language of this
section is simply a clarification of
existing practice. In addition to the
withholding of contract funds, any other
enforcement sanction, including
debarment, will be invoked when
appropriate under the circumstances of
a particular case. For example, when a
prime contractor fails to ensure that
SCA provisions are incorporated in the
subcontract or directs or condones
violations made by a subcontractor,
unusual circumstances justifying relief
from debarment would likely be found
not to exist.

Accordingly. no changes are made in
this section.

Sections 4.116(b) and 4.131(f)—Coverage
of Contracts for Property Demolition,
Dismantling and Removal

When the Department reexamined its
position on timber sales contracts,
discussed below at §§ 4.130(a), 4.131(f),
the issue was also raised of the principal
purpose of property demolition,
dismantling and removal contracts
where the contractor obtains the salvage
material removed.

History of Provision

fa) Contemporaneous Construction—
It has been the Department's position
that such contracts, 'even if labeled as a
sale, are principally for removal services
and covered by the Act.

(b) Existing regulations—§ 4.116({b)
provides that contracts for demolition or
dismantling of buildings are subjects to
the Act, if not followed by construction
(and therefore subject to the Davis-
Bacon Act). The provision is silent
concerning contracls where the
contractor obtains the salvage material
removed, but coverage of such contracts
is implicit in § 4.141(a).

(c) Current practice—Same as (a).
However, the office responsible for most

such contracts at GSA has advised that
it did not apply the Act to such
contracts.

(d) January 19681 regulations—
Specifically provided that such
contracts are subject to the Act.

(e} Proposed regulations—Provided
that such contracts are covered by the
Act if the facts show that their principal
purpose is to furnish services through
the use of service employees, but not if
their principal purpose is sales.

Comments

The AFL-CIO, IAM and LIUNA
opposed the proposed revision. LIUNA
and IAM contended that it is misleading
to characterize demolition contracls as
contracts for sales, noting that, while a
contractor's primary intérest may be the
acquisition of salvaged malterials, the
Government's primary concern is to
clear land or remove a building, and that
the sale of any material, although it may
be a substantial portion of the contract,
is only of secondary interest.

Discussion of Final Rule

As stated above, the reexamination of
the issue of coverage of timber sales
contracts, as well as the issue of the
interpretation of the principal purpose
provisions of the Act, necessitated a
review of coverage of demolition/sales
contracts because of the apparent
similarity of these types of contracts.
Consistency requires that a
determination be made as to whether
the principal purpose of such
demolition/sales contracts is services or
sales. If the facts show that the
Government’s principal purpose in the
contract is the obtaining of dismantling
and removal services, where no further
construction is contemplated (in which
case the contract would be subject to
the Davis-Bacon Act), such a contract is
covered by SCA even though the
contract or receives salvaged materials.
However, if the principal purpose of the
contract is in fact the sale of material
and the services provided under such a
contract are only incidental to the sale,
then the contract is not subject to the
Act. This approach is required by our
view that the Act only applies if the
principal purpose of the contract Is
Services.

Accordingly, the proposed revision is
adopted,

Section 4.117—Work Subject to the
Walsh-Healey Act: Overhaul and
Modification of Equipment

SCA, as discussed above, applies to
employees on federal contracts, the
principal purpose of which is the
furnishing of services, while the Walsh-
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Healey Public Contracts Act (41 U.S.C.
35, et seq.) (“PCA") provides labor
standards protections for employees on
federal contracts in excess of $10,000 for
the manufacture or furnishing of
materials, supplies or equipment. Over
the years many disputes have arisen
concerning whether SCA or PCA or both
should be applied o contracts for the
overhaul and modification of aircrafl
engines and other equipment.

History of Provision

(a} Contemporanecus construction—
In the 27 years prior to the enactment of
SCA, it was the position of the
Department that contracts for equipment
reconditioning, involving complete
teardown and reassembly, constituted
“manufacture” and were therefore
within the scope of PCA. With the
enactment of the SCA in 1965, such
contracts generally were considered to
be covered by both Acts. This “dualism”
position was based upon the view that
the contracts were principally for
services but contained a significant
manufacture or supply requirement as
well, To eliminate problems
implementing dualism, administrative
exemptions from PCA of contracts
deemed principally for services, and
thus subject to SCA, were proposed in
1966 and 1973, but the proposals were
never adopted.

(b) Existing regulations—§4.122 of the
existing SCA regulations (29 CFR Part 4)
sets forth the general principle of dual
coverage. The regulation states that
where a contract principally for services
exceeds $10,000, and also has as a
significant purpose the fumishing of
equipment or materials, part of the work
under such a contract is exempted by
section 7{2) of the SCA since it is work
required to be done pursuant to PCA
labor standards. The regulation goes on
lo specify that those service employees
who are “engaged in or cannected with
the manufacture, fabrication,
assembling, handling, supervision or
shipment” under the contract are subject
only to the PCA. Other contract
employees such as guards or clericals,
are not subject to PCA and are therefore
outside the scope of the exemption and
covered by SCA labor standards.

[c] Current practice—IL is the position
of the Wage and Hour Division that dual
coverage generally is applicable to
major overhaul and modification
contracts in accordance with the
guidelines set forth in the 1974 opinion
of the Administrator regarding engine
overhaul, issued in connection with the
decision in Curtiss-Wright Corp. v.
MecLucas, 364 F. Supp. 750 (D.N.]. 1973).
Under these guidelines, SCA is
applicable to the disassembly and

overhaul portions of the contract work
and PCA to the rebuilding of the
equipment, including the supply of new
parts. In 1978, however, the Department
issued to DOD and subsequently
extended indefinitely an exemption from
SCA coverage for engine overhaul and
modification contracts, pending the
development of the criteria herein for
delineating SCA and PCA coverage.
Therefore, SCA currently is not applied
to these contracts. In practice, there is
considerable variation among the
contracting agencies and confusion
regarding whether and how to apply
SCA and/or PCA to other equipment
overhaul contracts.

(d) January 1981 regulations—This
issue was reserved from inclusion in the
1981 regulations, pending finalization of
these guidelines.

{e) Proposed regulations—The
proposed regulation would eliminate
dual coverage of overhaul and
modification contracts by establishing .
guidelines designed to determine at
what point the work on equipment is so
extensive as to constitute
“remanufacturing” subject to PCA only;
where the work does not meet these
guidelines, it is subject ta SCA only.

Comments

The AEA, SAMA, NASA and DOE, as
well as some individual contractars,
criticized the proposed guidelines for
delineating “remanufacturing” subject to
the PCA. The contracting agencies
(NASA and DOE) commented that the
guidelines were too stringent and
proposed a more relaxed standard. The
AEA and SAMA generally approved the
proposed regulation but stated that the
guidelines were too detailed and
complex. The C of C supported the
proposed regulation without reservation.

The AFL-CIO, IAM, and LIUNA
acknowledged that the current dual
coverage position was unworkable, but
disagreed that aircraft engine overhaul
could be “remanufacturing" and
opposed the guidelines as arbitrary and
unjustified by the language and history
of both SCA and PCA. They asserted
that under the proposed guidelines, it
could not be determined before contract
award whether proposed work would be
extensive enough to be exempt as
“remanufacturing." stating that this is
determinable only after teardown and
inspection of the equipment. It is their
view that our regulation should
distinguish between “manufacturing”
and "service" on the basis of a two-part
test, derived from cited tax law cases.

Discussion of Final Rule

Section 7{2) of the SCA exempts from
its coverage “any work required to be

done in accordance with the provisions
of the Walsh-Healey Public Contracts
Act," demonstrating Congressional
intent to eliminate overlapping of the
labor standards provisions of the two
acts. This regulation serves that purpose
by establishing for the first time
proposed guidelines to distinguish
between SCA and PCA and to resolve
the complex administrative problems of
the Department’s “dual coverage"”
position,

As the above discussion of the history
of this regulation indicates, the
Department has varied in its treatment
of the question of coverage of overhaul
and modification contracts. Prior to SCA
there were no labor standards
applicable to services rendered under
government contracls, and service
contracts were regarded as outside the
scope of PCA coverage. However,
although some services are involved in
contracts for overhaul and modification,
as in all manufacturing contracts, these
contracts were viewed as essentially for
the procurement of tangibles, with
contractors furnishing supplies or
materials (parts) or an end product
{rebuilt equipment). Thus, a 1943 opinion
concluding that a War Department
contract for overhauling and
“rebuilding” motors was within the
purview of the PCA domonstrates the
recognition of the concept of
“remanufacturing” under the PCA.

When Congress enacted the SCA, it
recognized the overlap between
manufacture and service, and it treated
this situation in the section 7(2)
exemption from SCA coverage for PCA
work. Because the exemption was for
"work" rather than “contracts,” the
Department developed a position of dual
coverage of these overhaul and
modification contracts. This
interpretation has proved to be
impracticable for separating SCA and
PCA work, and is especially problematic
where a contractor utilizes the same
employee(s) to perform both the tear
down and rebuilding functions. In
addition, the problem of where to draw
the line between SCA and PCA work
has made enforcement of the acts
difficult for the Department, and has
generated confusion as to the issuance
of wage determinations.

Consequently, in 1978 the Secretary
determined that a change was necessary
and issued a temporary exemption from
SCA coverage to DOD for engine
overhaul contracts, pendlnﬁt
promulgation of new guidelines. During
this period the Department consulted
with labor representatives and with the
major contracting agencies in order to
draw upon their experience in this area:
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the new section 4.117 represents the
product of these efforts.

As discussed., suprg, under
"dualism,"”overhaul and medification
contracts were generally viewed as
contracts principally for services but
with a significant manufacturing
component, The Secretary’s experience
and expertise in the administration of
these two Acts, and consultations with
the contracting agencies made clear that
when the work invelved on these
contracts is so substantial as to
constitute “remanufacture,” the
principal purpose of the contract can no
'nnger be considered to be service.
Furthermore, it was conchuded that it
was inappropriate to break down work
which was done on a piece of equipment
and consider it to be part manufacturing
and part services when all of the work
in fact is part of the “remanufacturing”
activity. The specific guidelines in the
new regulation constitute the
determination of the Secretary of Labor
45 to when the threshold between repair
services and remanufacturing is
reached.

The new § 4117 for the first time
provides viable and appropriate criteria
for distinguishing between SCA and
PCA coverage. The Department has
determined that the degree of specificity
in the proposed guidelines is necessary
for this coverage determination, in order
(1) to eliminate confusion and possible
overlap between the different labor
standards statutes, and (2] to ensure
that only overhaul or modification
which in fact is in the nature of
manufacturing activity and which is so
extensive as to constitute
‘remanufacturing” is subject to Walsh-
Healey, Contracts for maintenance or
repair, in contrast, are within the
purview of the SCA.

With respeet to the comments that it
cannot be determined before contract
award which statute applies to proposed
vork, we note that the criteria were
developed after consultations with the
major contracting agencies, utilizing
their practical experience and special
expertise in this arva. Agencies should
be able to anticipate the needs of &
particular contract, initially determine
whether the proposed work principally
involves “remanufacturing” based on
the guidelines, and incorporate the
eppropriate labor standards (SCA or
PCA) prior lo soliciting hids.

It was suggested in the comments that
the proposed guidelines are contrary to
case law because they fail to distinguish
coverage between the two Acts by a
conjunctive “functional character™ and
‘broprietary interest” test. However, the
commentators cited no relevant rulings
under SCA pr PCA for this proposition;

in fact, the proprietary interest test is
clearly inconsistent with precedent
under PCA. Court decisions identifying a
manufacturer under federal tax law
would not, in our view, be determinative
of SCA and PCA coverage. given the
different foces and purpose of the tax
code from that of the prevailing wage
statutes. Furthermore, to the extent that
tax law cases are relevant, they do not
clearly establish such a conjunctive test.
They do, however, support the principle
of this regualtion, that rebuilding
equipment within the specified
guidelines constitutes manufacturing
rather than furnishing services. Eg.
Hartley v. United States, 252 F.2d 262,
266 (5th Cir. 1958); Hackendorf v. United
States, 243 F.2d 760, 762-63 (10th Cir.
1957).

Accordingly, § 4117 is adopted as
proposed with minor editorial changes.

Section 4.118—Contracts for Carriage
Subject to Published Tariff Rates

Section 7(3) of the Act exempts from
the Act “any contract for the carriage of
freight or personnel * * * where
published tariff rates are in effect.”
Clarification is considered necessary,
particularly regarding the application of
this exemption to Government packing
and crating contracts.

History of Provision

(a) Contemporaneous construction—
Packing and crating contracts have been
considered subject to the Act since their g
principal purpose is the furnishing of
packing and crating services and the
transportation is considered incidental
thereto,

{b) Existing regulations.—The
provisions regarding the statutory
exemption provide at section 4.6{m)(3)
an administrative exemption for such
carriage subject to the rates covered by
section 22 (recodified as section 10721)
of the Interstate Commerce Act. Section
4.118 explains that the service
contracted for must be “actually
governed” by published tariff rates for
such carriage; and that typically for such
contracts, there is on file with the ICC or
state body a tariff rate applicable to the
lransportation, and the transportation
contract with the Government is
evidenced by a bill of lading citing the
published tariff rate.

(c) Current practice—same as (a).

(d) January 1981 reguiations—
Substantively the same as [b). Instead of
§ 4.6, the statutory exemption was set
forth at § 4.115(b) and the administrative
exemption was set forth at § 4.123{d).

(e) Proposed regulations—Same as
(d).

Comments
None received.
Discussion of Final Rule

A clarifying revision has been made in
this section to provide that carriage
subject to section 10721 of the ICA must
be in accordance with applicable
regulations governing such rates.
Consistent with our view. that SCA
coverage, and likewise exemptions, are
determined by the principal purpose of a
contract, the regulation also clarifies
that only contracits principally for the
“carriage of freight or personnel” are
exempt. Thus, the exemption does not
apply where the principal purpose of the
contract is packing, crating, handling,
loading, and/or storage of goods prior to
or following line-haul transportation to
the ultimate destination. The fact that
substantial local drayage to and from
the contractor’s establishment {such as a
warehouse) may be required in such
contracts does not alter the fact that
their principal purpose (i.e., the
Government's purpose and need) is
other than the carriage of freight. See
Williams Maving Co, v. United States,
697 F.Zd 842 (8th Cir, 1983).

This section is so revised,

Section 4.123(e) (1), (2), and (3)—
Exemption for Contracts for
Maintenance and Repair of Certain
ADP, Scientific and Medical, and Office
and Business Equipment

Section 4(b) of the Act provides the
Secretary general authority to exempt
contracts From the Act where he
determines that such exemption is
necessary and proper in the public
interest or to avoid the serious
impairment of government business and
is in accord with the remedial purpose
of the Act to protect prevailing labor
standards. The issue has arisen
concerning the appropriateness of
application of SCA to contracts for
repair or maintenance of ADP, high
technology, and other equipment, and
therefore whether an exemption should
be granted for such contracts.

History of Provision

{a} Contemporaneous construction—
The Department has, since 19686,
consistently held the maintenance and
repair of all types of equipment,
including automated data processing
(ADP) equipment, scientific and medical
apparatus, and office and business
machines to be covered by the Service
Contract Act.

(b) Existing regulations—Under

-current regulations, there is no provision

exempting the contracts at issue from
the Act. Electronic equipment
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maintenance and operation is listed at
§ 4.130(h) as a type of covered contract,

(c) Current practice—A question arose
publicly in 1877, when the Department
formally advised GSA for the first time
that, pursuant fo its policy on bid
specifications, provisions for
maintenance and repair in GSA's
contracts for the purchase or lease of
ADP equipment were subject to SCA.
Up until this time, such GSA contracts
did not contain SCA provisions because
of its belief that the contracts were not
subject to the Act. In view of the sharp
disagreement by GSA and the industry,
which also claimed that compliance
with SCA’s requirements would be so
disruptive as lo prevent it from doing
business with the Government, the
Department, in August 1979, issued a
short-term exemption from the Act for
such ADP lease/purchase contracts, in
order to permit GSA to complete its FY
1980 procurements, Subsequently,
althaugh the exemption was not
extended (specific exemptions were
issued, however, for a few national
security contracts), the Department
issued interim wage determinations for
mainlenance and repair of ADP
equipment and scientific and medical
equipment with high technology as an
essential element, and for GSA supply
schedule contracts for business
machines which included requirements
for maintenance and repair of the
equipment. These'interim wage
determinations, issued pursuant to
section 4(b) of the Act, permitted
contractors to pursue their normal wage
pulicies by allowing them to pay the
same wages they paid their employees
on private contracts,

In the meantime, GAO issued a report
examining the issue of application of
SCA to maintenance and repair of ADP
und other high technology equipment,
and strongly recommend that the
Secretary exemp!t such contracts. Comp.
Gen. Report Nos. HRD-80-102 {Sept. 16,
1980) and HRD-80-102(A) {March 25,
1681). Although this recommendation
wiis not adopted at the time, the special
interim wage determinations issued
pursuant to section 4(b) of the Act have
remained in effect pending actiop on the
proposed exemptions.

(d) January 1981 regulations—
Specifically provided, al section
4.130{a){34), that maintenance and repair
of all types of equipment, including ADP
and office equipment, is covered by the
Act. The Depariment did not deal with a
requested exemplion from the Act for
contracts for maintenance or repair of
ADP, medical and scientific equipment,
and office and business machines. 46 FR
4326 (Jan. 16, 1981),

(e) Proposed regulations—Exempted
from all the provisions of the Service
Contract Act contracts for the
maintenance of repair of:

(1) Automated data processing equipment,
including office information systems.
procured pursuant to P.L. 89-306 (40 11.S.C.
759);

{2) Scientific and medical apparatus or
equipmen! which has automated data
processing or ather high technology as an
essential element; and

{3) Office and business machines not
otherwise exemp! pursuant lo paragraph (1)
above.

Comments

The proposed exemplions were
supported generally by several trade
assoclations representing firms in the
affected industries, numerous individual
firms, and three Federal agencies.
Commentators in this group include
CBEMA, SAMA, AEA, the Health
Industries Manufacturers Association,
the National Micrographics Association,
the C of C, IBM, Hewlett-Packard,
Digital Equipment Corporation, Texas
Instruments, Honeywell, Kodak, DOD,
GSA and SBA. Several individual firms
endorsed the CBEMA comments.

Numerous industry commentators
asserted that Congress did not intend
the Act to apply to the product support
services performed by the “high
technology" industry. They stated that
the intent of Congress In enacting the
SCA was to prevent price competition
for labor-intensive service contracts
from depressing prevailing wage
standards, i.e., to eliminate "wage
busting,” and that the nature of the
“high technology" product support
service business is not conducive to
wage busting. They also stated that the
Act's legislative history does not
mention these services in discussions of
the types of contracts intended to be
covered. In addition, CBEMA, SAMA,
and others in this group submitted
detailed comments and factual support
for the proposed exemptions,

CBEMA presented a survey of firms in
the ADP and business equipment field
regarding the merit pay systems used to
compensate employvees engaged in
equipment maintenance and repair
services. This survey showed that under
meril pay systems, employees are
assigned on the basis of experience and

* skill to one of several job classification

levels, and generally are relatively
highly paid. In addition, firms typically
have different pay structures in different
areas of the country. Several
commentators noted that the relatively
high pay is due to the rapid growth in
these industries, the relative shortage of

skilled employees, and the investment
made in job training.

Many industry commentators also
remarked that their merit pay systems
were incompatible with the
requirements of the SCA because it is
inherent in the system that some
employees are paid below the mean or
median rate of pay in the industry, Thus,
they asserted. in order to comply with
the Act, firms would have to change
their methods of doing business in one
of several ways, all of which they found
disruptive and costly. Accordingly,
several corporations stated that, rather
than restructure their pay systems, they
would cease performing contracts
covered by the Service Contract Act.

Further information indicates that the
preponderance of total industry
contracts with the Federal Government
is for commercial products and servicing
of those products at standard
commercigl prices, The CBEMA
submission suggested that for the typical
industry contractor the Government
service business is a small part of the
total product service business, The
CBEMA survey found that the median
percentage of service business
performed for the Federal Government
was 7 percent. The maintenance and
repair of equipment furnished to the
Governmenl, as to other customers, is of
an “on-call nature” and, therefore. is
sporadic and intermittent. In addition,
the employees in question are not

- principally assigned lo Government

contract work but perform such work as
an integral part of their day-to-day
duties of servicing equipment in
commercial establishments. Service is
provided to the customer as operational
problems result and, in some cases, as
preventive maintenance is scheduled.

Several industry commentators, as
well as GSA and DOD, also
recommended specific changes in the
scope of the proposed exemptions.
CBEMA and SAMA recommened that
the provisions in sections 4.123(e){1). (2],
and (3). applying the exemptions to
"contracl requirements” be changed to
refer to “contracts” on the grounds that
the Act should apply on a “contract”
basis, not a “contract requirement” {i.e.,
specification) basis.

GSA, DOD, and CBEMA
recommended deleting the provision in
proposed section 4.123(e)(1) limiting that
exemption to equipment procured
“pursuant to P.L. 89-306 (40 11.S8.C. 759),"
known as the Brooks Act, which
generally concerns procurement of ADP
equipment. GSA remarked thal the
nature and characteristics of ADP
maintenance services are independent
of coverage under the Brooks Act. DOD
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noted that several classes of its ADP
equipment that are not subject to the
Brooks Act are repaired under the
conditions cited by the Department in its
rationale for proposing the exemptions.

CBEMA and SAMA recommended
that the scope of section 4.123(e)(2) be
clarified by deleting the phrase “ADP or
other high technology"” and applying the
exemption to scientific and medical
equipment “where the application of
microelectronic circuitry or other
technology of at least similar
sophistication is an essential element.”

CBEMA and SAMA also suggested
that proposed section 4.123(e)(2) be
made more precise by citing certain
Federal Supply Classification (FSC)
classes as being largely composed of the
types of equipment within the
exemption. Hewlett-Packard, AEA,
Health Industries Manufacturers
Association, and others recommended
that. in place of the proposed three-part
exemption, the Department adopt a
single, comprehensive exemption
applicable to “commercial product
support services”, under which the
contractor would make certifications
regarding the commerciality of the
services and the use of the same
compensation plan for both Government
contract employees and other
employees. Hewlelt-Packard asserted
that such an exemption would minimize
the definitional problems inherent iff the
Department's proposal, and would
protect against “wage busting.” SAMA
also endorsed an exemption of this type
as an alternative approach.

The proposed exemptions in
§§ 4.123(e)(1), (2), and (3) were opposed
in their entirety by the AFL-CIO, IAM,
Teamsters, IATSE, SEIU, LIUNA, and
the United Brotherhood of Carpenters.

The AFL~CIO and IAM asserted that
the terms and legislative history of the
original Act and the 1976 amendments
evidence a Congressional intent 1o cover
all classes of service workers and
service contracts not specifically exempt
under section 7 of the Act. They also
argued that the 1972 amendments
restricted the Department’s authority to
adopt industrywide exemptions such as
those proposed. In addition, the union
commentators advanced arguments in
rebuttal of the Department’s rationale
for proposing the exemptions.

The AFL-CIO, 1AM and the
Teamsters asserted that the Act was
intended to protect prevailing wage
standards whether those standards are
high or low, and pointed out that any
doubts in this respect were settled by
the 1976 amendments clarifying SCA
coverage of white collar employees. The
AFL~CIO and IAM commented that, to
the extent that merit pey systems may

be incompatible with SCA compliance,
this is not unique to the “high
technology" industry.

The union comentators also argued
thal it was improper to grant legal
concessions because firms threaten to
cease doing business with the
Government. The Teamsters asserted
that the Department’s claim that
necessary services could not be
obtained absent the exemptions cannot
be reconciled with the accompanying
claim that the contracts in question are
largely for servicing of standard
commercial products. IAM pointed out
that for many years the Government
awarded numerous contracts for
maintenance of the equipment in
question which contained SCA
prevailing wage requirements, und that
no evidence has been presented that
firms were unable to perform thase
contriacts in the past because of SCA.

The AFL-CIO and IAM pointed out
that the preamble to the proposal only
states that “the preponderance™ of the
contracts in question are for service of
commercial products at commercial
prices. They asserted that since this is
not an industyy-wide characteristic, it
cannot justify industry-wide exemption.
These commentators also asserted that
the fact that commercial prices are
offered is no assurance that prevailing
wage standards will be protected.

Finally, AFL-CIO and IAM stated that
the Department's description of the
Government contracts as a minor
proportion of total business, which is
performed on a sporadic basis by
employees who perform such work as a
part of their day-to-day duties servicing
commercial businesses describes a
condition commaon to many types of
service contractors. They stated that the
legislative history does not differentiate
between “sporadic and intermittent”
contractors and those who work full-
time for the Government.

Discussion of Final Rule

Itis the Department’s view that the
possibility of granting industry-wide
administrative exemptions was not
foreclosed when Congress statutorily
exempted certain broad categaries of
contracts under section 7 of the Act, nor
by the 1872 amendments tightening the
criteria in section 4(b) of the Act. By its
terms section 4(b) specifically
authorizes the granting of administrative
exemptions where its criteria are
satisfied.

Turning to the exemption itself, we
have concluded that, as discussed
below, an exemption for maintenance,
calibration. and/or repair of ADP
equipment and office information
systems, high technology scientific and

medioal equipment, and office/business
machines where the services are
performed by the manulacturer or
supplier is appropriate where the items
are commercial items, the services are
based on commercial prices, and the
contractor utilizes the same
compensation plan for its Government
contract employees as it uses for its
commercial customers. (A large
percentage of the contracts with
requirements for servicing of such
equipment would not be covered by the
Act in any event since they are lease/
purchase contracts and are not
principally for services. See sections
4.110, 4.132.)

The principal intent of Congress in
enacting the SCA was to preserve
prevaillﬁ wage standards, and to
prevent the “wage busting” due to
intense competition which had occurred
as a result of the practice of awarding
Government service contracts to the
lowest bidder. See H.R. Rep. No. 948,

_89th Cong,, 1st Sess. (1985); 1965 House

Hearings at 5-6. Accordingly, although
not determinative of coverage, the
presence or absence of wage busting in
a particular industry is considered to be
a significant factor in determining
whether an exemption is in accordance
with the remedial purpose of the Act to
protect prevailing labor standards. In
this regard, it is pertinent to note that
we have received no,evidence that the
special wage determinations discussed
above, which have been issued since
1979 for most of the contracts in
question and permitted contractors to
pursue their normal wage policies, have
had any adverse effect on the employees
in the industry.

It is clear that “merit pay" systems are
pervasive in the ADP industry. The
comments submitted, as well as the
CBEMA survey and the Comptroller
General reports, demonstrate the
sophistication of these pay systems, the
fact that the workers, whose skills are in
great demand, are relatively well paid.
and that there is a potential disruption
of merit pay systems from the
application of SCA. Although the
Department recognizes that commercial
pricing factors are unique to those types
of Government contracts which would
be exempt under the proposal,
commercial pricing does diminish the
possibility of cutting workers' wages to
obtain Government contracts.
Furthermore, the information submitted
by CBEMA and the Comptroller General
reports demonstrates that Government
business is a small proportion of the
individual firms' total business and that
the employees in question perform
Government work only as a part of their
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day-to-day duties servicing commercial
establishmenls, also tending to preserve
wage standards for the workers on
Government contracts. The foregoing
factors, together with the fact that most
ADP services are performed by the
vendor in an effort to assure
statisfactory servicing of the equipment,
have led the Department to conclude
that wage competition in the industry is
not a significant factor in obtaining
Government contracts.

Accordingly, this exemption is found
to be in accordance with the remedial
purposes of the Act because the affected
employees are relatively highly paid
pursuant to complex merit pay systems
and because the nature of the industry,
as described by the commentators and
detailed in the Comptroller General
reports, is such that price competition
based on labor costs and concomitant
wage abuses are highly unlikely to
ocour. Because the protections of SCA
are therefore not necessary to these
workers and because, by virtue of the
nature of the industry and its merit pay
plan, compliance with SCA would
disrupt the merit gay system and staff
assignments, thereby disrupting the
workers as well as the industry, it is
also found to be necessary and proper in
the public interest to grant these
exemptions.

Finally, the exemptions are necessary
to aviod the serious impairment of
Government business. It is well
documented in the Comptroller General
reports that in the absence of these
exemplions, there is likely to be serious
adverse impact on the operations of the
Government, such as the potential
curtailment of erucial programs and
services, many of which are critical to
national defense and security, as a
result of segments of the industry
ceasing to do business with the
Government. The comments received
suggest that this continues to be true.

It is true that the Department had over
several years issued wage
determinations for contracts for the
maintenance and repair of the types of
equipment in question, without any
indication that industry firms were
unable to perform those contracts,
However, the Department has
ascerlained that contracting agencies
had failed to include SCA provisions in
the majority of such contracts,
particularly contracts for service in
conjunction with the lease or purchase
of equipment. It is the industry’s concern
that full implementation of the SCA by
contracting agencies will result in
substantial adverse impact on it.

When viewed in the context of the
overall industry position, the possible
refusal to accept SCA contracts is an

understandable response of individual
firms attempting to preserve their

“economic sell-interest by declining to

accept business opportunities seen as
disruptive and unprofitable. Since in
many cases it is not feasible to obtain
necessary services from other sources, it
is clear that Government operations
would be adversely impacted in those
cases, In facl, in some cases in the past
the Department has exempted individual
contracts where national security
agencies were confronted with the
refusal of sole-source suppliers to accept
SCA covered contracts.

The Teamsters' comments imply that,
in view of the claim that a
preponderance of the affected contracts
pertain to commercial products,
competitive pressures would assure that
necessary services could be obtained
notwithstanding a refusal by some firms
to accept contracts. However, the fact’
that a given item of equipment is a
standard commercial item merely means
that it is sold to commercial and
Government purchasers alike, and does
not mean that a firm other than the
original manufacturer of that item has
the necessary expertise or access to
parts to maintain it. While some of the
equipment which would be exempted
under the proposal can be repaired by
other manufacturers, or by “service-
only" firms, much of the equipment
must, as a practical matter, by repaired
by the original manufacturer.

In conclusion, the Department is
aware that every characteristic of the
industry cited by the Department in the
preamble of the proposal and
documented in the detailed industry
comments and Comptroller General
reports may not apply to every firm in
the industry or to every Government
contract for the services in question;
however, it is clear that these
characteristics apply to the industry as a
general matter. Furthermore, it is the
Department's conclusion that the
rationale, as a whole, provides a
sufficient basis under section 4(b) of the
Act, provided that certain additional
restrictions, discussed below, are met.

The Department has concluded, as
suggested by several industry
commentators, that it is necessary lo
limit the exemptions to the servicing of
only that equipment furnished to the
Government which is also furnished
commercially and where the service
price is based on established catalog or
market prices, thus excluding from the
exemption any custom-designed
equipment, and limiting its application
to that sector of the industry and the
work force to which the rationale
applies. The commercial pricing
language used in the final regulation is

adopted from longstanding criteria for
cost and pricing data contained in DAR
3-807.7{b), 32 CFR 3-807.7(b}, which are
routinely used and understood by
contracting officers and the industry.

The contractor is also required to
certify that it will maintain the same
compensation plan for employees on
Government and commercial equipment.
This limitation will help ensure that
these contractors, who the record
demonstrates pay relatively high wages
to their work force, will not reduce
wages to gain an unfair advantage in the
competition for Government contracts.
This limitation therefore further ensures
that the exemptions are in accord with
the remedial purposes of the Act.

In addition, the contracting officer is
required to make an affirmative
determination that the conditions of the
exemption have been met. If the
Department determines afterward that
the conditions have not in fact been met,
the exemption will no longer be
applicable to the contract.

The Department also determined that
it is necessary to conlinue the limitation
on the exemption for office and business
equipment to services performed by the
original manufacturer or supplier. The
record contains no support for finding
that the rationale of the exemption
applies to firms which only service such
equipment. Indeed, the Department's
experience is that the rationale does not
apply to such firms.

Regarding the various other
recommendations for changes in the
specific provisions of the proposed
exemptions, the comments by CBEMA
and SAMA that any exemplions should
apply on a “contract’ basis, rather than
to contract requirements, and the
comments by DOD, GSA and CBEMA
that the exemptions should not be tied
to Brooks Act coverage, are well taken
and have been adopted. In addition,
CBEMA and SAMA's suggestion that
FSC classes be cited as examples of
high technology scientific and medical
apparatus in §4.123(e)(2) provides useful
clarification.

With the modifications discussed, the
Secretary finds that these exemptions
are necessary and proper in the public
interes! and to avoid the serious
impairment of Government business,
and are in accord with the remedial
purpose of the Act to protect prevailing
labor standards.

Finally, we wish to note that the
exercise of the exemption authority in
section 4(bJof the Act is discretionary,
If experience shows that the depressing
of prevailing wage standards or “wage
busting" occurs, the Department would
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not hesitate to modify or withdraw these
exemptions.

Accordingly, §§4.123(e) (1), (2), and
(3) are modified as discussed above and
are renumbered and adopted as
4.123(e)(2).

Section 4.123(e)(4)-—Exemption for
Research and Development (R&D)
Contracts

History of Provision

(a). Contemporaneous construction—
R&D contracts have always been
considered subject to SCA when they
are principally for the furnishing of a
service (such as collection and analysis
of information or testing), provided that
there is more than a minor use of service
employees in performing the contract
services. On the other hand, R&D
cantracts for construction, such as a
contract to build a pilot coal gasification
plant, or for manufacture or supply, such
as a contract for a prototype, are subject
to the Davis-Bacon Act or the Walsh-
Healey Public Contracts Act,
respectively, rather than SCA.

(b) Existing regulations—No specific
provision regarding R&D, but see section
4.113(a)(2), providing that service
contracts involving more than & minor
use of service employees are covered,
and section 4.131(a), providing that a
contract principally for services is
covered even if the contract requires
tangible items to be supplied as a part of
the services furnished.

(c) Current practice—Same as (a).

(d) January 1981 regulations—R&D
contracts were listed as a specific
example of a type of contract which is
covered by the Act if a significant
number of service employees are used,
even if they work under the direction of
professional personnel and
professionals perform the final analysis
and reporting. At section 4.131, contracts
for data collection and statistical
surveys are given as examples of
covered contracts, even though the
contractor may be required to furnish
tangible items such as written reports.

(e) Proposed regulations—An
exemption for R&D contracts was
proposed at section 4.123(e}(4). In
addition, section 4.113, discussed above,
was revised to provide that only
contracts performed principally through
the use of service employees are
covered by the Act; and R&D contract
performed principally by professional
personnel was listed as an example of a
contract not subject to the Act. No
change was proposed in section 4.131(e).

Comments

The SBA, Counsel on Governmental
Relations, American Council on

Education, Association of American
Medical Colleges, National Association
of State University and Land-Crant
Colleges, Southern Research Institute,
and a number of individual colleges and
universities supported the exemption for
R&D contracts. Several of these
commentators contended that covering
such contracts went beyond the intent of
SCA and that to apply the Act to such
contracts would cause severe
disruptions in their existing pay
systems, However, they provided no
evidence to substantiate this prediction.

DOD stated that, in its view, Congress
did not intend the Act to cover contracts
for R&D and that an exemption was thus
unnecessary, DOD suggested that the
regulations should simply provide that
the Act does not apply to R&D contracts,

The AFL-CIO, Teamsters, LIUNA,
1AM, IATSE, and the Florida
Association of Professional Employees
opposed the exemption on several
grounds, They claimed that the
legislative history of SCA did not
support the view stated in the proposal
that Congress did not intend the Act to
apply to R&D contracts. They stated
that, since the House Report cited by the
Department pertained to a 1964 bill
which was never enacted, it should not
determine coverage of the SCA, which
was passed in 1965 by a different
Congress, In addition, to support their
claim that the Department has not
substantiated its assertion that the lack
of an R&D exemption would impair
Government business, the unions
pointed out that numerous R&D
contracts have been covered in the past.
These commentators also remarked that
the scope of the exemption could not be
determined from the language used in
the proposal.

Discussion of Final Rule

In deciding whether R&D contracts
are subject to SCA, the question must be
whether they are contracts, “the
principal purpose of which is to furnish
services * * * through the use of service
employees.” If R&D contracts meet this
test, they are covered by the Act. DOD
has suggested thal although an R&D
contractor engages in collection and
analysis of technical and scientific
information and the conduct of
sophisticated tests, the principal
purpose of R&D contracts is to buy a
product, i.e., the information obtained.
To the contrary, it is our view that the
principal purpose of such contracts is
the service of collection and analysis of
information, testing, etc., although the
information obtained is generally
manifested in a report. See Descomp,
Ine. v. Sampsan, 577 F. Supp. 254, 261 (D.
Del. 1974).

In fact, DOD's own regulations list
R&D as a type of service contract, and
provide: “A service contract is one
which calls directly for a contractor's
time and effort rather than for a
concrete end product, For purposes of
this definition, & report shall not be
considered a concrete end product if the
primary purpose of the contract is lo
obtain the contractor's time and effort
and the report is merely incidental to
this purpose.” DAR § 22-101, 32 CFR *

§ 22-101. With regard to DOD’s view
that R&D contracts are not performed
principally through the use of service
employees, sce the discussion of the
Act's principal purpose provision,
above, §§ 4.110-4.113, which have been
revised to rever! to the existing principal
purpose test and to eliminate the
reference to R&D contracts.

Because many R&D contracts are
subject to SCA, and DOL had been of
the view that application of SCA was
inappropriate, an exemption was
proposed for R&D contracts. Unlike the
proposed ADP exemption, although
many commentators {(especially colleges
and universities) urged such an
exemption, they did not provide
evidence to support an exemption. After
a careful analysis of the comments
received, therefore, the Department has
concluded that the record does not
demonstrate a sufficient evidentiary
basis to find that such an exemption
would be "necessary and proper in the
public interest or to avoid the serious
impairment of government business, and
[would be] in accord with the remedial
purpose of the Act to protect prevailing
labor standards," as required by section
4(b) of the Act. The record also indicates
that the parameters of such an
exemption cannot easily be determined.

Accordingly, the proposed R&D
exemption is not being adopted at this
time. The Department will reconsider
this issue at a later date if sufficient
documentation is submitted that the
criteria for exemption in section 4(b)
would be met.

Sections 4.130(a), 4.131(f)—Coverage of
Timber Sales Contracts

A major dispute has existed for years
concerning application of SCA to
contracts with the U.S. Forest Service
for sale of timber.

History of Provision

(a) Contemporaneous construction—It
has been the Department’s view since
the issue first arose in 1972, that the
provision of services inherent in timber
sales contracts—such as land clearing,
road building, fire fighting—rather than
the sale of timber, was the principal
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purpose of the contract. Thus, the DOL
has been of the view that the contracts
are principally for services and subject
to SCA.

{b) Existing regulations—Section
4.116(b) provides that contracts for
clearing timber are subject to SCA if not
followed by construction (and therefare
subject to the Davis-Bacon Act).
However, the provision does not
meption timber sales contracts,

{c] Current practice—The actual
practice in the industry never conformed
to the Department of Labor's consistent
position that timber sales contracts were
subject to SCA coverage. The
Department of Agriculture-Forest
Service (USDA/FS) has contested the
Department of Labor's position since
1972 when, after discovering that the
Forest Service was not including SCA
provisions in its timber sale contracts,
the Department of Labor began asserting
SCA coverage. The USDA contended
that the sale of timber ig the principal
purpose of timber sales contracts and
has never incorporated SCA in such
contracts. :

(d) January 1981 regulations—In
response to the Department of Labor's
December 1879 proposal to incorporate
its longstanding position on SCA
coverage of timber sales contracts into
its written regulations, 44 FR 77057
(December 28, 1979), the Secretary of
Agriculture wrote to the Secretary of
Labor opposing the proposed fegulation,
stating that it “improperly expands the
application of the Service Contract Act,”
contrary to the statutory purposes of
both the National Forest management
statutes and the “principal purpose"
requirement of the Service Contract Act
{Letter dated March 27, 1980). The
Department then reexamined the issue
und concluded in section 4.131(f) of the
1081 regulations that some contracts
called “timber sales contracts” have as
their principal purpose the furnishing of
services and thus, such contracts are
subject to SCA, Some examples include
contracts for the removal of trees to
apen up the forest for public use, or for
the removal of trees that are infested
with insects or are damaged by
disasters. The 1981 regulations also
concluded that “certain contracts for
timber sales” would “not be principally
for services’ and therefore not subject
to SCA. 46 FR 4331. However, such
contracts “generally” contain
specifications principally for services,
such as "building of temporary roads,
fire-fighting and control, erosion control,
slash removal and trimming, and the
removal of diseased or injured trees";
such individual specifications, under the
1981 regulations, would be covered.

(e) Proposed regulations—Section
4.131(f), which concerns “furnishi
services involving more than use o
labor,” noted that where the contractor
“receives tangible items" from the
government “in return for furnishing
services,” the contract is covered by
SCA where “the facts show that the
furnishing of services is the principal
purpose” of the contract. The regulation
then stated specifically that “so-called
‘timber sales’ contracts generally are not
subject to the Act because normally the
services provided under such contracts
are incidental to the principal purpose of
the contracts,” i.e,, the sale of timber.
Furthermare, because of the change in
coverage of separate contract
specifications (see sections 4.110 and
4.132), when the principal purpose of a
timber sales conltract is not services, the
contract would not be subject to SCA
coverage simply because it conlains
specifications which have the provision
of services as their principal purpose.

Comments

Industry associations, including the
National Forest Products Association,
the American Pulpwood Association,
the American Plywood Association, a
number of timber firms and the Small
Business Administration, supported the
proposed regulations. Additionally,
some industry comments suggested that
the proposed regulations should be even
stronger, and should be changed to
reflect that timber sales contracts are
never subject to SCA coverage.

The AFL-CIO, LIUNA, IAM, and UBC
opposed the proposed regulations,
contending that the sales provisions
contained in such contracts are only
incidental to a broad forest management
program requiring a variety of services
to be performed. They noted that,
although a contractor may only be
interested in obtaining timber, the
harvesting of forests improves timber
stands and thus is an essential service
Lo the nation.

Discussion of Final Rule

Consistent with the Department's
view that SCA applies only to contracts
which are principally for services, the
question of whether timber sales
contracts are covered by SCA turns on
whether the principal purpose of the
contracts is considered to be sales or
service, In reexamining this issue, the
Department considered the statutes and
regulations concerning National Forests,
timber sales contracts, and Forest
Service manuals. The Department of
Labor now concurs with the
longstanding position of the Department
of Agriculture—the Department charged
with administering the timber sale

»

programs—thal generally the principal
purpose of timber sales contracts is
sales, not service. This determination
based in large part on the stated
purpose of the National Forests, as
contained in the Organic Act of June 4,
1897, 16 U.S.C. 475, which is “to furnish
a continuous supply of timber for the use
and necessities ofithe citizens of the
United States," as well as the greal
concern expressed in the legisiative
history of the National Forest
Management Act of 1876, for the
importance of the National Forests to
the supply of timber.

Furthermore, the Department’s
determination that generally the sale of
timber is the principal purpose of timber
sales contracts, is consistent with the
USDA/FS regulations. For example, the
regulations include a requirement for
timber management plans which must
be designed to aid in providing a
continuous supply of timber for the use
of United States citizens. 36 CFR 221.3.
Such plans also mus!t provide “so fur as
feasible” for an “even flow" of “national
forest timber" to “facilitate the
stabilization of communities™ and
"opportunities for employment.” Ibid.
Additionally, the Forest Service
monitors the situation to ensure, among
other things, that land classified as not
suitable for timber production will be
examined at least every 10 years to
determine if such lands can be returned
to timber production. 36 CFR 219.13(i).
These examples indicate the importance
of timber production for ultimate sale.

Although the legislation also requires
multiple use management of the forests,
and timber contracting compatible with
those uses, these requirements do not
detract from the determination that
generally the sale of timber is the
principal purpose of timber sales
contracts. However, certain contracts
may, in fact, be principally for some
other purpose, such as clearing land or
removal of diseased or dead timber.
Pursuant to section 4.111, such a
contract may be subject to SCA
coverage, for in any given instance, the
facls concerning a particular contract
will determine the principal purpose of
the contract.

Accordingly, the proposed regulation,
which provides that generally the sale of
timber, not the provision of services, is
the principal purpose of the timber sales
contracts and thus such contracts are
generally not covered by the SCA, is
adopled.

Section 4.133—Beneficiary of Contract
Services

SCA by its terms applies to all
contracts the principal purpose of which
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is to furnish services in the United
States through the use of service
employees. The question which arises is
whether SCA should apply to contracts
where the benefit of the services to the
Government is very remote, especially
concession contracts such as those in
the National Parks.

History of Provision

(a) Contemporaneous construet on—
As a result of informal correspondence
after passage of the SCA and a
statement by Congressman O'Hara
during debate on amendments to the
FLSA the following year, DOL did not
apply SCA to concession contracts
which principally serve the public and
where the benefit to the Government is
very remote. In practice, this exclusion
from SCA applied to National Park
Service concessions and certain FAA
concessions at Dulles and National
Airports,

(b) Existing regulations—Same as {a}.

(c) Current practice—Same as (a);
however, it is recognized that the
exception from coverage is in effect an
administrative exemption and that the
Act contains no such restriction to
contracts benefiting the Government.
See District Lodge No. 166, IAM v. TWA
Services, Inc., 25 WH Cases 208 (M.D.
Fla, 1981}, appeal pending on other
issues, 11th Cir., No. 82-3159.

(d) January 1981 regulations—
Provided that the Acl contains no
restriction regarding the beneficiary of
the contract services, but provided an
exemption for National Park and similar
concession contracts for the furnishing
of food, lodging, souvenirs, etc., to the
general public, as distinguished from the
United States. Specifications. within
such contracts for other services such as
maintenance and dissemination of
information about the Government and
113 programs were nol exempl.

() Proposed regulations—
Substantively the same as (d) except
that visitor information services would

also be exempt.
-

Comments

NASA and DOE commented that all
concession contracts which benefit the
public in'general and not the
Government or its employees {like those
of the Nationa! Park Service) should be
considered not covered. They
recommended that this interpretation of
the Act be used in lieu of the proposal to
cover concession contracts like all other
contracts for services, but to exempt
certain types of concession contracts
pursuant to the Secretary’s authority
under section 4(b) of the Act.

NASA and DOE further commented
on the provision in section 4.133(b)

which stated that where exempt
contracts include “substantial™
requirements for services other than
those specified as exempt, those
services are not exempl. These agencies
proposed that section 4.133(b) be revised
to apply the proposed principal purpose
concept for determining whether the
entire contract is exempt or not (i.e., if a
majority of the contract services are
exempt, then the entire contract is
exemp! even though the contract also
provides for substantial services which
would otherwise not be exempt).

The IAM, AFL~-CIO, LIUNA, and
UPGWA contended that there is no
statutory provision or clear legislative
history to support the proposal to
exemp! visitor information services from
SCA coverage, LIUNA and UPGWA
asserted that this proposed exemption
exceeds the discretion of the Secretary
of Labor and that the requirements for
granting exemptions contained in
section 4(b) of the Act have not been
satisfied. IAM noted that concession
contracts for visitor information services
were distinguishable from national park
concessionaires in that the former
bestow a direct benefit on the
Government by fulfilling one of its
principal functions, which is informing
the public.

The AFL~CIO and the IAM also
objected to the statement in the current
regulations that the Act does not apply
to certain concessionaires servicing the
public in Federal parks. The AFL-CIO
maintained that neither the original
regulation nor its subsequent revisions
state that such contracts are exempt
under section 4(b) of the Act, and that
there is no finding that what is now
alleged to have been an exemption is
“necessary or proper in the public
interest or to avoid serious impairment
of Government business." IAM stated
that remarks by Congressman O'Hara,
co-author of the Act, in the context of
amending the Fair Labor Standards Act
one year after enactment of the SCA,
could no! be considered legislative
history, and thus do not provide a
legitimate basis for the exemption.

Discussion of Final Rule

NASA and DOE's views that the Act
does not cover concession contracts
which primarily benefit the public must
be rejected. The language of the Act
makes no distinction based on the
beneficiary of the contract services, and
further, the Act's legislative history
provides no evidence of a Congressional
intent to so limit coverage. See the
recent decision in District Lodge No.

166, IAM v. TWA Servicss, Inc., supra.

However, the Department continues
to be of the view that an exemption from

the Act is necessary for National Park
and similar concession contracts
providing food, lodging, souvenir, and
similar services to the general public.
Such an exception from the Act's
requirements has been in the regulations
since 1968. However, because of
difficulties in applying the current
regulation, which speaks in more
general terms of contracts where the
benefit to the Government is “indirect or
remote,” the regulation was recast in the
January 1981 regulations and the
proposed regulations, making it clear
that the provision was an exemption
and carefully delimiting its scope to the
listed concession contract services.

Furthermore, it is the Department’s
view that the underlying purpose for the
exemption does not apply to substantial
requirements for services other than
those listed. Therefore, NASA’s
recommendation that the exemption
should apply if the contract is
principally for exempt services is not
being adopted.

The Department agrees, however, that
visitor information services are of a
different character than the
concessionaire services listed in the
exemption. Furthermore, the decision in
District Lodge No. 166 concluded that
the current regulations have not
exempted visitor information center
services. Accordingly, the Department
has determined that exempting visitor
information services is not now
appropriate.

The Secretary of Labor has
determined, based on the information
available, that because the proposed
exemption is supported by statements of
members of Congress made shortly after
enactment, it is necessary and proper in
the public interest; and further that
because the proposed regulation will
clarify the limits and make clear the
basis of the previous regulation, it is
therefore in accord with its remedial
purpose to protect prevailing labor
standards.

Section 4.134(b)—Service Requirements
in Building Leases

The question has arisen whether the
coverage provisions of the Act apply to
janitorial and other building services
which are furnished on an incidental
basis in a contract for lease of building
space for Government! occupancy.

History of Provision

(a) Contemporaneous construction—
The Act historically has not been
applied to building lease contracts
containing maintenance requirements.
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(b) Existing regulations—Section
4.134(b) of the current regulations
contains this noncoverage position.

{¢) Current practice—Current practice
is consistent with the existing
regulations,

(d) January 1981 regulations—
Reversed the prior policy and provided
for SCA coverage where the contract
contained separate specifications
requiring certain specified levels and
frequencies of janitorial or other
maintenance services in contracts for
building space.

(e) Proposed regulations—Stated that
the Act does not apply to the furnishing
of building services where the principal
purpose of the contract is the leasing of
space.

Comments

The SEIU opposed the exclusion from
SCA coverage of janitorial and
maintenance service specifications in
building leases, stating they saw no
justification for denying labor standards
protections to personnel working at
Government-leased facilities.

Discussion of Final Rule

As discussed above under sections
4110, 4132, the Department has adopted
the proposal that the SCA would not
apply to contracts which, as a whole, do
not have as their principal purpose the
furnishing of services. It follows that
contracts for the lease of building space
for Government occupancy, where the
building owner furnishes general
janitorial and other building services on
an incidental basis, would be outside
the Act's coverage because the leasing
of the space rather than the furnishing of
the bullding services is the principal
purpose of the contract.

This position is fully consistent with
the legislative history of the statute
which is discussed above in §§ 4.110,
4.132, and particularly with the Solicitor
of Labor's testimony during the House
and Senate hearings on the bill.
Accordingly, § 4.134(b) is adopted as
proposed.

Section 4.145(a)—Extended Term
Contracts

Section 2(a) of the Act requires that
every covered contrac! contain a wage
determination. In addition, subject to
annual appropriation limitations, the
Act permits contracts to be entered into
for up to five years, provided that the
contract provides for adjustment of
wages and fringe benefits at least every
two years. \

History of Provision

(a) Contemporaneous construction—
When a contract is entered into for a

term of years, but is subject to annual
appropriation by Congress, it has been
considered that each year is a new
contract, since the appropriation is
necessary to render the contract
effective. Accordingly. a new wage
determination has been required each
year. Similarly, exercise of an option
has been considered a new contract
under the act.

(b) Existing regulations—Same as (a),
set forth al section 4.145(a).

(c) Current practice—Same as (a).

(d) January 1981 regulations—
Substantively the same as (b) with
clarifying language.

(e) Proposed regulations—Same as
(d).

Comments

GSA noted that this subsection was
unclear as to its application to contracts
of one year duration which are not
awarded on a fiscal year cycle and
could be interpreted to require
incorporating & new (revised) wage
determination at the beginning of the
new fiscal year, even though the
contract had been in effect for only a
few months. In their view, the same
problem would occur under multi-year
contracts which are not awarded on a
fiscal year basis.

Discussion of Final Rule

This section is intended to cover only
those contracts for terms in excess of
one year and the language has been
clarified accordingly. In addition, the
language is amended to clarify that a
new contract is deemed to begin upon
the contract anniversary date in the new
fiscal year, rather than at the beginning
of each fiscal year, if those two dates, in
fact, are different.

Section 4.152(c)—Trainee Classifications

It has been the Department's
experience in administering the Act that
contractors have often attempted to
establish additional classifications for
trainees and other subclassifications of
classifications listed on the wage
determinations. Accordingly, in addition
to revisions to the conformable
classification procedures set forth of
§ 4.6(b){2), it was considered necessary
to explain more fully the situations in
which conformance is not permitted.
History of Provision

(a) Contemporaneous construction—
Since trainees perform duties performed
by other classifications on wage
determinations, conformance of trainee
rates has not been permitted. In
addition, trainee classifications have not
been issued on wage determinations
unless found in a survey to prevail, or

unless provided for in a collective
bargaining agreement which governs the
wages and benefits required to be paid
pursuant to section 4{c) fo the Act.

{b) Existing regulations.—No specific
provision,

(c) Current practice—Same as (a).

(d) January 1981 regulations—
Specifically provided that additional
classifications below the lowest rate in
a job family on a wage determination
cannot be established through the
conformance process and therefore
trainee and helper classifications cannot
be conformed to the wage
determination.

(e) Proposed regulations—Provided
that trainee and helper classifications
cannot be conformed, but also provided
that trainee classifications may be used
if listed in the wage determinations.

Comments

NASA and DOE objected to the
prohibition against conforming trainee
wage rates within a job classification if
such classifications are not listed on a
wage determination, stating that the
provision is contrary o the prevailing
wage concept, is inconsistent with DOL
conformance procedures and industry
pay practices, and increases contract
CcOosts.

The AFL-CIO, 1AM, LIUNA, and the
Teamsters objected to what they
perceived as substantive differences
between the language of this section and
the language of the corresponding
section in the stayed regulations of
January 1981, which did not mention
that trainee rates can be used if listed
on the wage determination. The AFL-
CIO stated that slotting procedures in
section. 4.51(c) would lead to the
increased issuance of trainee
classifications on wage determinations
where few currently exist. They further
objected that the proposal does not
contain a definition of trainees and does
not provide a ratio for their use. IAM
contended tgat the proposal represents
a turnaround of DOL's position on this
issue and will permit the widespread
use of trainees which will lead to “wage
busting.” ;
Discussion of Final Rule

It is basic to the concept of a
prevailing wage rate that such rate be
the minimum permitted to be paid to all
employees performing given duties in a
particular classification. Therefore, the
Department believes it would not be in
accord with statutory intent to permit
the establishment of lower leve
subclassifications through conformance
procedures, Fyrthermore, conformance
of subclassifications would be
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inconsistent with the legislative intent
that wages not be a factor in the
competitive procurement process.
(Appropriate variations have been
provided in section 4.8(0) for .
apprenlices, student leamers and
handicapped workers.) Moreover, as
discussed in section 4.152(c), a wage
determination will often list a series of
classes within a job classification family
(e.g.. Technician Classes A, B, and C)
where the practice prevails in the
industry and where bona fide
differences in the work performed exist.
In such situations, the lowest level listed
in considered to be the entry level and
the establishment of a lower level (or
intermediate levels) through
conformance or otherwise is not
warranted.

The union commentators appear to
misunderstand the proposed regulation.
The Department does not intend to alter
its previous practice of issuing entry
level or trainee classifications under the
SCA only when they are prevailing or
are mandated under section 4(c) of the
Act. Therefore, the use of slotting
techniques in the issuance of wage
determinations will not be used to
establish trainee classifications.
However, the statement that trainees
may be used if listed on the wage
determination is being deleted to
climinate any suggestion that there will
be a change in the Department's
practice.

Because the specific duties pecformed
by trainees and the extent of their use
vary greatly by service occupation, it
would not be appropriate to establish
fixed definitions or ratios regarding
lrainees.

Thus, § 4.152(c) is adopted with
revisions to eliminate the confusion
raised by the language of the proposed
regulations and simply state that trainee
classifications may not be conformed.

Section 4.163(g)—Contract

Reconfigurations

Section 4(c) of the Act generally
requires that, where the employees of a
predecessor contractor were covered by
4 collective bargaining agreement, the
successor of a contract “under which
substantially the same services are
furnished" must pay its employees no
less than the wages and fringe benefits
pravided by that agreement. Where
predecessor contracts or portions
thereof are reconfigured, consolidated or
combined into one or more new
contracts, a question arises concerning
the application of section 4(c) fo the new
contract(s),

History of Provision

(a) Contemporaneous construction—It
has been the practice of the Department
since the first time this issue arose after
the 1872 amendments, to apply each
predecessor contractor's collectively
bargained rates to the same identifiable
work in the new or consolidated
contract,

(b) Existing regulations—There is no
corresponding provision.

{c) Current practice—Same as (a).

(d) January 1881 regulations—
Provided that the protections of section
4(c) follow identifiable contract
requirements which have been placed
into new or consolidated contracts.

(e) Proposed regulations—Frovided
that in order for section 4(c) to apply
when two or more previous contracls
are combined into a single
“reconfigured” contract, the new
contract must be primarily for services
which were furnished in the same
locality under predecessor contracts.
Further, where there is more than one
such predecessor contract, the one
covering the predominant part of the
services called for under the new
contract would control for purposes of
section 4(c), and the collectively
bargained wages dnd fringe benefits
under that contract, if any, would apply
to the new contract,

Comments

CODSIA favored the proposal
because it would eliminate situations
where employees in the same
classification who previously worked on
different contracts, work side by side on
the new reconfigured contract and
receive different rates.

The IBEW, SEIU, IAM, LIUNA, and
IATSE opposed any limitations on the
requirement for successor contractors to
pay no less than a predecessor’s
negotiated rates, contending that their
collective bargaining agreements would
be negated, contrary to the intent of the
1972 amendments, These organizations
also argued that agencies could
reconfigure contracts to avoid a
predecessor’s negotiated wage and
fringe benefil rates. In addition, the
IBEW stated that, where two or more
predecessor contracts for different
services are combined, negotiated
wages and fringe benefits.for
classifications not covered by the
collective bargaining agreement under
the predominant predecessor contract
would be ignored under the new
contract,

Discussion of Final Rule

A literal application of the policy
expressed in the January 1981

regulations to reconfigured contracts
results in the application of more than
one predecessor collective bargaining
agreement to the same services, and
different negotiated rates applied to the
same employee classifications on the
new contracl. Likewise, a similar
problem arises where one predecessor
has a collective bargaining agreement
while another does not and the new
contract combines idantical work
functions. In these situations,
contractors have been required to pay
employees working side by side,
performing the same services, different
wages and fringe benefits, entailing
detailed records to ensure the proper
rate is applied to the services performed,
and potentially causing labor unrest.

While the labor organizations cited
legislative history that section 4(c) was
enacted to prevent wage undercutting
on contract recompetitions, which they
argue would include reconfigurations,
they do not address the problems that
arise under the current policy that
section 4(c) follows identifiable work,
without any limitation.

A careful analysis of the comments
makes it clear that the regulatory
langunge requires clarification. On
reconsideration, we have concluded that
a limitation on the application of section
4(c) is not necessary where clearly
different and distinguishable services
are combined in a reconfigured contract,
since the problems the proposal was
designed to alleviate do not arise in that
situation. Such a limitation is deemed
necessary, however, where two
contracts Involving the same or similar
work functions are combined and, as a
result, employees working side by side
on the reconfigured contract would
otherwise perform identical work but
receive different rates,

Accordingly, § 4.163(g) is amended to
provide that where an agency combines
more than one predecessor contract
involving the same or similar work
functions performed by substantially the
same job classifications, the predecessor
contract which covers the greater
portion of such work under the new
contract would control for purposes of
section 4(c). However, where different
services are combined, all predecessor
collectively bargained rates continue to
follow identifiable work requirements
into the new contract. In addition, the
regulation has been revised to make it
clear that the proviso is a limitation on
section 4{c}. The Secretary finds that in
order to eliminate the anomalous
situation of workers working for the
same employer, side by side, and
performing the same work but receiving
different rates of pay, with attendant
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recordkeeping difficulties and labor
unrest, such a limitation is necessary
and proper in the public interest and is
in accord with the remedial purpose of
the Acl to protect prevailing labor
standards.

Section 4.183(i)—Application of
“Successorship” Provisions of Section
4(c) of the Act When the Successor
Contract Is Performed in a Different
Locality From That of the Predecessor
Contract

Section 4(c) of the Act applies to
every contractor “under a contract,
which succeeds a contract subject to
this Act and under which substantially
the same services are furnished”. In
those instances in which the contract is
nol performed in the same location as
the predecessor contract, the question
arises whether the requirements of
section 4(c) apply or whether its
application is limited to those follow-on
contracts performed in the same locality
as the predecessor contract.

History of Provision

{a) Contemporaneous construction—It
has been the Department’s customary
practice since passage of the 1972
amendments, which added section 4(c)
to the Act, to apply its provisions
irrespective of the place of performance
of the successor contrach.

(b) Existing regulations—Sections
4.1a(a), 4.1c, and 4.4(c) provide tha! the
4(c) successorship provisions apply to a
contract which succeeds a contract
"under which substantially the same
services * * * are furnished for the
same location,” i.e., for the same
procuring facility.

(e) Current practice—Same as (a).

{d} January 19881 regulations—
Specifically provided that the
successorship requirements of section
4(c) apply to all successor contracts for
substantially the same services, whether
performed at the same government
installation or at the location of the
successful bidder. :

{e) Proposed regulations—Provided
that the successorship requirements of
section 4{¢) apply to successorship
contracts performed in the same locality
as the predecessor conlracl.

Comments

The C of C and NCTS! favored the
proposal on the ground that it Is in
accord with the Act's provisions that
emplovees be paid the wages prevailing
in the locality where the work is
actually performed.

Labor organizations, including the
AFL~CIO, the Teamsters, LIUNA, SEIU,
and IAM, opposed the proposal,
contending that there is no express

limitation on locality in section 4{c) of
the Act, and the only statutory test of
4(c) applicability is whether
“substantially the same services are
furnished" by the successor contractor
as were furnished under the predecessor
contract. They contended that the intent
of section 4[c) was to protect
collectively bargained wage rates and
prevent labor instability, and that
Congressional hearings held subsequent
to the enactment of section 4(c)
indicated that it was to apply regardless
of the place of performance.

Discussion of Final Rule

In reconsidering this issue, the
Department has fully reviewed the Act's
legislative history. The Senate Report on
the 1972 amendments states that the
provisions of section 4{c) apply to
successor contracts “for services at the
same location.” S. Rep. No. 82-1131,
92nd Cong., 2nd Sess. 4 (1972) (emphasis
in original). Furthermore, limiting the
application of section 4(c) to successor
contracts performed in the same locality
satisfies the statutory intent of
protecling Jocal wage rates. This is
implicit in the provisio to section 4(c),
providing an exception from section 4(c)
if the Secretary finds after a hearing that
the collectively bargained rates "are
substantially at variance with those
which prevail for services of a character
similar in the locality.” Indeed. the
proviso for variance hearings to ensure
that the collectively bargained rates are
in line with local rates refutes the
argument that section 4{c) contains no
express locality provision.
Concomitantly, adoption of this position
should prevent disruption of locally
prevailing rates when higher {or lower)
rates contained in & collective
bargaining agreement are imported from
a different locality.

Applying section 4(c) only to those
contracts where the sucoessor contract
is performed at the same location as that
of the predecessor is also consistent
with the legislative history which gave
rise to the 1972 amendment adding
section 4(c). The primary motivation for
the amendment was the “wage busting”
which had occurred at Cape Kennedy
when the contractor which took over the
operations contract did not observe the
higher pay scale paid by the predecessor
contractor. Cong. Rec. (Daily), 515342
15343 (Sept. 19, 1972); The Plight of
Service Workers under Government
Contracts, pp. 14-16 (Comm. Print 1871).
Such "wage busting" is not a problem
where the successor performs services
at a different locality and thus utilizes &
different work force.

However, to avoid problems which
could arise il a contractor changes the

place of performance after contract
award, section-4.163(f) is amended to
make it clear that once a contract which
is subject to the provisions of section
4{c) has been awarded, section 4(c) will
continue to apply if a successor prime
contractor subsequently changes the
place of contract performance or
subcontracts work to a firm which
performs the work in a different locality.

Section 4.163(j)—Interpretation of 4(c)
Wage Determinations

History of Provision

(a) Contemporaneous construction —
It has been the Department's position
that where a contract is subject to
section 4{c), and where a wage
determination fails to accurately set
forth the terms of the underlying
collective bargaining agreement, the
contractor is bound to observe the terms
of the collective bargaining agreement.
Furthermore, where the agreement is
ambiguous, it is necessary to look to the
intent of the parties.

(b) Existing regulations—No specific
provision.

(c) Current practice—Same as ().

(d) January 1981 regulations—
Explained the Department's position, set
forth at (a).

(e) Proposed regulations—Same as
(d).

Comments

CODSIA objected to the reguirement
that interpretations of the wage and
fringe benefit provisions of a section 4{c)
wage determination be based on the
intent of the parties to the predecessor’s
collective bargaining agreement. They
contended that this section may restric!
the right of & successor contractor to
meet SCA obligations by furnishing an
equivalent combination of fringe
benefits and/or cash, and thus would be
contrary to the language of the Act.

Discussion of Final Rule

It is the Department’s view that the
requirement of section 4(c) that
contractors pay not less than the wages
and fringe benefits "to which such
service employees would have been
entitled if they were employed under the
predecessor contract,” requires a
contractor to follow the language of the
agreement and, where necessary 10
resolve a question concerning the
meaning of the language, the intent of
the contracting parties. However, this
section places no limit on the successor
contractor’s right to furnish equivalent
combinations of fringe benefits or cash
in meeting its obligations, but merely
provides that the successor look to the
provisions of the predecessor's
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collective bargaining agreement and,
where necessary, the intent of the
parties to determine its monetary
obligations under section 4(c).

in the majority of cases, the language
of the agreement is clear, and the wage
and fringe benefit provisions of the
agreement are accurately reflected in
the applicable wage determination.
However, in those rare instances where
the meaning of a wage or fringe benefit
provision in a predecessor contractor’s
agreement cannot be determined by a
successor contractor, the Department of
Labor will assist in obtaining
interpretative guidance from the parties
to that agreement.

Section 4.163(j) is adopted with minor
clarification.

Section 4.168(b)—Wash-and-Wear
Uniform Maintenance Cosls

Where the wearing of uniforms is
required by the employer, the
Government contract, or the nature of
the work, the cost of furnishing and
maintaining such uniforms is a business
expense of the employer which may not
be borne by the employees to the extent
that it would reduce the employees'
compensation below that required by
the law. This is a principle that has been
repeatedly applied by the Department in
enforcement of the Fair Labor Standards
Act, and upheld by the courts. However,
the {ssue of whether employees incur
measurable costs when maintaining so-
called “wash-and-wear" uniforms has
been under review for some time. The
question which arises is whether, for
those uniforms of wash-and-wear
material which can ordinarily be
included with the family wash and do
not require special treatment; a uniform
maintenance liability is appropriate.

History of Provision

(a) Contemporaneous Construction—
[t has been the Department's practice
since the first time this issue arose
under the SCA to conform 10 its
enforcement practice under the Fair
Labor Standards Act, i.e., to require
reimbursement of the cost to employees
of maintaining required uniforms.

(b) Existing regulations—Section
1170(b) states that the cost of uniforms
and their laundering is properly a
business expense of the employer where
the nature of the work it has contracted
to perform requires the employee to
wear a uniform.

(¢) Current practice—The
Department's practice has recently been
modified in recognition of the common
use of wash-and-wear uniforms, to
assert no employer liability where such
garments may be routinely washed and

dried with other personal garments and
require no special treatmenl.

(d) January 1981 regulations—
Specifically provided for reimbursement
of uniform maintenance expenses, with
no special proviso for wash-and-wear
uniforms,

(e) Proposed regulations—Same as
(d), with the addition of a special
exception for wash-and-wear uniforms,
to reflect curren! practice.

Comments

Kentron International, Inc.,
commented in favor of the proposed
revision. The proposal was opposed by
the Textile Rental Services Association,
LIUNA, and the UPGWA on the ground
that it places an unfair burden on low
paid employees, who must absorb the
maintenance costs and for whom the
cost of maintaining uniforms is not de
minimis.

Discussion of Final Rule

The Department has concluded that as
a general matter, for wash-and-wear
uniforms requiring no special treatment,
a uniform maintenance liability for
employers would not be apppropriate
because the cost of, and time spent in,
maintaining such uniforms by
employees is considered de minimis.
The Department’s experience has been
that in such cases there is generally no
practicable means of measuring either
the cost or time required for washing the
uniform. as a separate item. .

This section has been adopted with a
revision to clarify that a requirement of
daily washing constitutes special
treatment requiring compensation. This
conforms the regulation to the policy
applied under the Fair Labor Standards
Act, and responds in large part to the
concerns expressed by those
commentators who opposed the
proposal.

e provisions has also been revised
to clarify that, notwithstanding the
general provision regarding wash-and-
wear uniforms, where wage
determinations are issued under section
4(c) of the Act for successor contracts,
the amount established in the
predecessor collective bargaining
agreement is deemed to be the cost of
laundering wash-and-wear uniforms.

Section 4.171—"Bona Fide" Fringe
Benefits

SCA requires at section 2{a){2) that
the Department's wage determinations
set forth prevailing or, where section
4(c) applies, collectively bargained
fringe benefits. The Act enumerates
types of benefits and further provides
that a contractor may satisfy its fringe
benefit obligation by furnishing any

equivalent combination of fringe
benefits and/or cash payments, in
accordance with rules established by
the Secretary.

History of Provision

(a) Contemporaneous construction—
The Department has always considered
that it had the authority to establish
rules for bona fide fringe benefit plans.
Furthermore, the Department has
generally considered that unfunded
plans are not bona fide.

(b) Existing regulations—No specific
discussion of bona fide fringe benefits.
However, § 4.170(b) requires that a fund,
plan or program be bona fide.

(c) Current practice—Same as (a);
however, in the jurisdiction of the Ninth
Circuit, unfunded plans are permitted.
See White Glove Bldg. Maintenance,
Inc. v. Hodgson, 459 F.2d 175 (1972).

(d) January 1981 regulations—Set forth
rules for bona fide fringe benefits.
Provided that normally unfunded fringe
benefit plans are not bona fide, but
provided a procedure for contraclors to
request approval of such a plan from the
Administrator.

(e) Proposed regulations—Same as
(d).

Commenls

NASA and DOE asserted that the
intent of this section, which explains the
requirements for bona fide fringe
benefits for purposes of the Act, was not
clear because the term “bona fide" in
subparagraph (b), concerning unfunded
plans, was not defined. NASA and DOE
further questioned the authority of the
Depariment to set policy on fringe
benefit plans. NCTSI maintained that
the Department's authority is limited to
determining only whether fringe benefits
other than those enumerated in the Act
are bona fide.

Discussion of Final Rule

As set forth in section 2{a)(2) of the
Act, the types of benefits listed therein
and henefits of a similar nature are
generally considered bona fide for
purposes of the Act. Subparagraph (a) of
§ 4.171 specifies criteria which must be
met for a fringe benefit to be considered
bona fide. The purpose of § 4.171is to
give force and effect to the fringe benefit
provisions of the Act by ensuring that a
contractor actually incurs the required
monetary obligation and provides for
the furnishing of the specified fringe
benefits or their equivalent to its
employees. The statutory authority for
the Secretary to make such rules and
regulations is set forth in section 4 of the
Act,
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Accordingly. this section is adopted
as proposed with minor editorial
changes.

Other Changes

In addition to the changes described
in preceding sections of the preamble,
minor editorial and language changes
have been made in some sections of the
SCA rules.

Classification—Execulive Order 12291

This rule would not appear to require
a regulatory impact analysis under
Executive Order 12291 since the changes
will result in substantial cost savings
annually for both contractors and the
Government while still assuring
protection of local labor standards in
accordance with the purposes of the
Act. However, because of the
importance to the Government and the
public of the issues involved, the
Department has concluded that the
regulation should be deemed a “"major
rule” for purposes of the Executive
Order. It has been determined, in
accordance with Execulive Order 12291,
that of those alternatives which are
consistent with the purpose of the
statute, these changes provide the
greatest net benefit to society at the
least cost.

Summary of Final Regulatory Impact
and Flexibility Analysis

The Department has prepared its final
regulatory impact analysis (FRIA) to
identify and quantify the cost impact of
the final revisions in the Service
Contract Act regulations and various
alternatives that were explored and to
inform the public of the economic
considerations behind these revisions in
accordance with Executive Order 12201,

The new rule must also consider the
Regulatory Flexibility Act of 19680. This
Act requires agencies to prepare
regulatory flexibility analyses and to
develop flexible alternatives whenever
possible in drafting regulations that will
have “a significant economic impact on
a substantial number of small entities.”
The analysis, which is summarized
below, also meets the requirements set
forth for assessing the economic impact
of the final changes in the Service
Contract Act regulations on small
entities as required under the Regulatory
Flexibility Act.

A. SCA Coverage Revisions and
Exemption Issues

1. Preliminary Regulatory Impact
Estimates

The final regulatory impact analysis
builds on the estimates developed for
the proposal published on August 14,

1981 (46 FR 41380), The preliminary
regulatory impact analysis estimated the
cost implications of several important
proposed changes affecting coverage
and exemptions under the Act, including
(1) the proposed exemption of research
and development contracts; (2) the
proposal to cover contracts under SCA
only when the work is performed
principally through service workers; (3)
the proposed exemption of maintenance
and repair services on ADP and high
technology scientific and medical
apparatus or equipment, and on office/
business machines when performed by
the manufacturer or supplier; (4) the
proposal not to generally apply the Act
to timber sales contracts; and (5) the
proposed coverage of specifications for
services only in instances where the
contract as a whole is principally for
services.

The PRIA estimated that the proposed
changes would result in substantial cost
savings over the January 1981
regulations, amounting to at least $240
million annually to both contractors and
procuring agencies, while still assuring
necessary protection to service
employees’ wages on service contracts.
The Department requested comments
and additional information on all
economic assumptions used in the
analysis, as well as any alternative
suggestions designed to achieve the
objectives of the Executive Order.

2. Comments on the Preliminary
Regulatory Impact Analysis

The Department received numerous
comments on the PRIA estimates and
economic assumptions. These comments
can be categorized into two groups.
Union groups called into question the
validity of the whole economic analysis.
They challenged, in particular, the
Department’s methodology as built from
highly guestionable assumptions and
data that failed to differentiate befween
industries and occupations. The end-
result, in their view, was highly
unreliable estimates of cost savings lo
contractors and procuring agencies from
the proposed revisions. Moreover, they
viewed the analytical deficiencies as
working lo inflate the cost savings.
Finally, they faulted the analysis as
inadequate because it failed to consider
the indirect costs of the proposed
regulations in terms of the loss of wage
protection and jobs for workers,
increased risk of substandard
performance of contract work,
productivity losses due to impaired
labor relations and their impact on
certain regions (i.e., a shift in contract
awards from high wage to low wage
regions). Union commentators suggested
that the Department issue the final

revisions contained in the January 1981
regulations.

In contrast, industry associations,
agencies, and individual contractors
strongly endorsed the proposed changes
as vastly improving government
contract administration, increasing
efficiency in both agency and contract
operations, and resulting in substantial
budgetary savings, Those commenting
on the PRIA generally viewed the
estimates of cost savings as on the low
side, since they ignored the "spillover
effects” of wage increases for workers
below the SCA rates on the wage rates
of other workers (i.e., increasing wage
rates for the lowest paid employees on
Government contracts may require
raising wages of the highest paid
employees on Government and private
contracts by the same percentage
amount),

The Department has carefully
reviewed all of these comments in
finalizing the regulations and has
incorporated these considerations, as
appropriate. into the final regulatory
impact analysis (FRIA). Since the final
rule differs from the proposal in several
important respects, the cost estimates
were revised to reflect the changes. In
addition, the final analysis uses more
recent wage data available for the ADP
and business equipment industries and
for “blue collar” service occupations
and refines the PRIA estimates of the
contracting universe impacted by the
final rule to the extent permitted by
available data, Based on the evidence,
the Department has concluded that
today's final regulations will assure
necessary protection of service
employees’ wages on contracts
principally for the furnishing of services,
as contemplated in the legislation. At
the same time, they will produce
substantial cost savings for Government
contractors and procuring agencies—in
the neighborhood of $124 million
annually when compared to the January
1981 regulations, The following sections
highlight the major methodological
issues and the Department’s
conclusions.

3. Methodology for Cost Savings
Estimates Associated with Alternative
Coverage and Exemption Provisions

The major economic concern of
industries and procuring agencies faced
with potential SCA coverage is that the
wage determinations required by the
Service Contract Act add to the costs of
federal contracts. Therefore, we
attempted to assess the impact of SCA
coverage (and hence the potential cost
savings from the absence of SCA
coverage) using a wage analysis that
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compared SCA wage determinations to
a range of wages found for similar
service ocoupations in each are¢a. Under
this methodology, the portion of the
wage distribution that lies below each
SCA wage rate provides a measure of
the possible wage cost savings in the
absence of SCA coverage. This
approach thus recognizes that if wages
are set at the mean or median wage,
Government contracting costs could still
be increased to the extent that
contractors could not pay wages below
the prevailing rate.

Labor cost increases associated with
SCA coverage can be estimated as the
simple product of (1) the net dollar
volume of contracts expected to contain
SCA provisions under alternative
regulations {after subtracting out the
dollar amounts of contracts currently
containing SCA provisions); (2) the
percent of contract costs paid service
employees; and (3) the average
percentage wage increase resulting from
SCA covem?e expected for relevant
categories of service employees. Cost
savings resulting from the final
regulatory changes over the regulations
published in January 1881 are calculated
from these wage cost estimates.

Baseline data on the current SCA
contract volume for most coverage areas
as well as the appropriate SCA universe
is availuble from the Federal
Procurement Data System (FPDS). The
universe for timber sales contracts can
be determined from Department of
Agriculture data on appraisal costs,
while the universe for service
specifications under equipment supply
contracts comes from the General
Services Administration.

Estimates of the percent of contract
funds used to pay service employees
come from individual agencies—the
Department of Defense (DOD) for R&D
and related contracts, General Service
Administration {GSA) for installation,
maintenance, and repair of equipment
and buildings, and the Department of
Agriculture (DOA) for timber sales
contragls.

To estimate the magnitude of wage
increases associated with SCA
coverage, SCA rates in effect in 1978 for
selected occupational categories were
compared to wage distributions for
these groups obtained from BLS area
wage surveys. To illustrate how this
procedure works, estimates are
developed below for R&D and related
professional service contracts (although
the final regulations do not include an
exemption for R&D and related
contracts). This same technique is
generally transferable to other coverage
areas using different data, but some
modifications may be necessary (e.g., in

cases where existing contracts do not
contain SCA wage determinations).

For our sample of 23 technical and
clerical occupations in 30 areas from
area wage surveys conducted by the
Bureau of Labor Statistics (BLS), every
observed wage in the BLS Survey which
fell below the level of the relevant SCA
wage determination was identified, All
wages below the SCA rate were then
subtracted from the SCA determination
for each occupational class in each city.
Summing these differences and dividing
by the number of workers in the
relevant sample and the average wage
produced individual estimates of the
percentuge increase in wages resulting
from SCA for each occupation in each
city, These individual estimates were
next averaged across areas and
occupations to provide a single
representative estimate of 4.17 percent
as the wage impact of SCA coverage for
these clerical and technical occupations.
The results using this methodology
suggest that there may be some modest
upward pressure on wages from SCA
requirements, but its magnitude is not as
large as is sometimes asserted.

In the final analysis, this percentage
increase ws used to proxy possible
wage effecls from SCA coverage in two
areas: (1) the proposed exemption of
R&D contracts and alternatives under
review, and (2) the proposed change in
the Department's coverage
interpretation which would apply the
Act only to contracts performed
principally through the use of service
employees, and which would largely
impact R&D and related contracts, This
more limited role for the R&D estimated
impact in the final analysis would
appear in large measure to remedy the
unions' criticism of widespread
application of the R&D estimate to
dissimilar categories of workers in the
preliminary analysis.

Wage increases from coverage of
timber sales contracts are estimated
using this methodology but with
different data applicable to the special
occupations used in such contracts and
in rural areas. These calculations
indicate that SCA coverage would exert
upwird pressure on labor costs of about
1.56 percent for logging activities
(assuming that prospective SCA rates
would be set at or near the median).

For other non-logging land and forest
management services, the resulting
estimates show a similar increase of 1.8
percent in wages associated with SCA
coverage. In addition, we have specific
data on the ADP and high technology
industries for maintenance/repair
services, Applying the ADP wage
distributions results in an estimated
average wage increase of 6.7 percent.

[The estimated impact using the new
data se! is substantially below the 10.7
percent estimate used in the preliminary
analysis which was based on a more
limited range of wages taken from a
General Accounting Office report.) We
also applied this 8.7 percent estimate to
the maintenance and repair of other
equipment no longer subject to the Act
because of the final rule's determination
that specifications for services which
are part of nonservice contracts are not
covered by the Service Contract Act
because of the similarities in
occupations. (This also replaces the 10.7
percent estimate used in the preliminary
analysis.) Finally, the PRIA estimates
that dealt with lower wage service
workers, such as janitors and guards,
who would no longer be covered as part
of building lease contracts which
contain separate specifications for the
furnishing of janitorial or other
maintenance services, have been
revised to reflect a 1981 nationwide BLS
wage distribution for janitors, which
was used to proxy SCA wage effects for
other lower wage workers. Assuming
that SCA rates are sel at the mean wage
paid janitors ($5.23 per hour), these data
suggest an average wage effect of 16.5
percent. This percentage is well above
the 417 percent R&D estimate used in
the preliminary analysis.

With these wage impact estimates, the
cost impacts of alternative options were
derived by multiplying the estimated
wage increases for each contract type
by the share of tolal contract costs paid
to service employees. The estimated
labor cost savings from the final
revisions over the regulations published
in January 1981 for each coverage and
exemplion issue were then calculated
directly from these cost estimates.
Specific applications of this
methodology to the coverage and
exemption areas under review and
individual cost estimaltes are presented
in the final regulatory impact analysis.

4. Summary of Estimated Cost Savings
from SCA Changes Affecting Coverage
and Exemptions

The final rule contains several
important changes concerning coverage
and exemptions under the Act including:
(1) the exemption of maintenance,
calibration, and repair services on ADP,
scientific and medical apparatus or
equipment where microelectronic
circuitry or other technology of at least
similar sophistication is an essential
element; and on office/business
machines when performed by the
manufacturer or supplier; {2} the
decision that the Act does not generally
apply to timber sales contracts; and (3)
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the coverage of specifications for
services only in instances where the
contract as & whole is principally for
services. Together, these coverage
revisions and exemptions should result
in substantially lower labor and
administrative costs on faderal
contracts amounting to nearly $124
million annually. The changes are in
accord with our best interpretation of
Congressional intent and the criteria for
exemption in section 4(b) of the Act.

1t should ber emphasized that these
figures do not reflect the net savings to
society. This is because they do not
subtract out any indirect costs incurred
by workers and the public as a result of
the SCA coverage revisions and
exemptions. The Service Contract Act
was enacted to provide labor standards
protection for the service employees of
contractors and subcontractors
furnishing services to federal agencies.
The legislative history recognizes that
statulory protection was considered
necessary to prevent contractors from
using wages lower than thosa locally
prevailing to obtain a competitive
advantage in securing Government
cantracts. Lowering wages as & means
of getling contracts would otherwise be
likely for many types of service
contracts which are highly labor
intensive and which depend on “lowest-
bidder" procurement practices. SCA
prevailing wage protections effectuate
the “longstanding policy of Congress
that the Federal Government shall not
be a party to the depressing of labor
standards in any area of the Nation"
(111 Cong. Rec. 2437 (1965), Statement of
Congressman O'Hara, co-author of the
Act). ¢

Examples of indirect costs that
potentially could arise threugh coverage
revisions and exemptions include job
and wage losses (al least for employees
of affected contractors), lower quality
services and reduced productivity,
among others, The Department
recognizes the potential for these
indirect costs, but unfortunately the
necessary data with which to estimate
their magnitude are not available.
Moreover, the Department believes
these costs will not be substantial for
several reasons.

First, the estimates measure the
savingsIn wage costs over the baseline
of full compliance with the January 1981
rule. Yel, many of the contracts affected
by the caverage revisions and
exemptions do not currently contain
SCA provisions. These include, for
example, all of the timber sales
contracts and mainlenance as part of
GSA building leases, and most
maintenance and repair specifications

under contracts for lease or supply of
equipment. For workers under these
contracts there are no existing SCA
provisions and hence no actual wage
losses, Secondly, the exemptions impact
largely on high wage workers. For
example, the average hourly earnings of
most occupations impacted by the
exemptions are well in excess of
average eamings levels in the economy.
CBEMA data on the earnings levels of
technicians in data processing
occupations average helween 24-50
percent above those for all private
nonfarm establishments. Finally,
because the workers in the ADP and
high technology industries are in great
demand and because it is characteristic
of the industries that Government
business is only a small percentage of
the total business of individual firms
and that workers perform Government
work as part of day-to-day duties
servicing commercial establishments it
is highly unlikely that job or wage losses
would occur. All of these considerations
and others are discussed in further
detail in the final regulatory impact
analysis,

B. Locality of Wage Determinations

For a small percentage of wage
determinations, the place of
performance of the contrac! is unknown
at the time of bid solicitation because
the contract will be performed at the
location of the successful bidder’s
facility. Accordingly, the proper locality
to use for these wage determinations is
problematic.

The Department of Labor in recent
years has generally issued wide-ares,
composite wage determinations
encompassing all of the localities in
which potential bidders would be
located. The composite area could be a
cluster of counties, a state, a region, or
even the entire country. “Averaging”
across localities would tend to raise
contracting costs.

After further consideration of a recent
court decision in Southern Packaging
and Storage Compeny v. United Stutes,
supra, generally prohibiting nationwide
rate$ excepl in extraordinary cases, and
the problems of issuing wage
determinations which do not reflect
locally prevailing rates, the Department
proposed to implement a two-step
procedure that would generally result in
wage determinations for the various
localities of the potential bidders.

In addition, the proposal limited the
application of the successorship
provisions of section 4(¢] of the Act to
successor contracts which are
performed in the same locality as the
predecessor contract. The current
inlerpretation as expressed in the

January 1881 regulations imiposes no
such limitation, thereby requiring a
successor contractor performing
services at its own facility in a different
locality from its predecessor confractor
to pay collectively bargained rates from
a different locality. This had the
potential of disrupting locally prevailing
wages.

Agencies and industry groups
generally suppaorted the proposed
locality revisions, although they
recommended modifications in the
procedures to sccommaodate thaic
particular view, In contrast, labor
commentators opposed the tlwo-step
procurement procedure &3 contrary to
the Acl’s remedial purpase, in part
because it would tend to channel
contract awards to "low wage"” aress
(i.e., it grants an unfair competitive
advantage to “low wage” bidders). They
likewise challenged the proposal to limit
the application of the successorship
provisions under section 4{c)'of the Act :
to successor contracts perfurmed in the
same locality as the predecessor
contract, on the grounds that section 4(c)
conlains no express limitation on
locality and that the only statutocy test
of 4(c) applicability is whether
“substantially the same services are
furnished” by the successor contract as
were furnished under the predecessor
contract.

After careful review of the evidence,
together with the legisiative bistory of
the Act, the Department has adopted
these locality provisions. The
Department has concluded that the two-
slep procurement process would prevent
the “importation” of both higher and
lower wage rates and conseguent
disruption of local lahor markets that
would occur under other methods.
Furthermore, the Departinent notes that
this is no suppart in the legisiative
history for any of the alternatives to the
two-step procedure, including the
locality of the procurement agency or of
the predecessor contracts, as suggested
by some commentators. However, a
minor revision has been made to the
procedure to permit the Department to
follow the modified procadure on its
own initiative, after consultation with
the contracting agency. The Department
has also determined that limiting the
application of section 4{c) to successor
contracts performed in the same locality
would satisfy the statutory intent of
protecting /ocal wage rates and is fully
consistent with the legislative history.

While the cost impact of these locality

rovisions cannot be quantified, the
gnnl revisions will not only decrease
Government contract costs but will best
assure that SCA determinations reflect
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wages found in the locality where the
contract is performed, as contemplated
by the statute, thereby eliminating the
destabilizing effects of the previous DOL
procedures,

C. Changes in Conformance Procedures

In addition, the proposal introduced
several changes designed to improve the
operation of the conformance process.
Under the proposed procedures, rates
would be issued for classifications
requested by agencies to the extent
possible through use of slotting
procedures, a widely-used technique in
pay administration, to establish rates for
unlisted occupations. These provisions
would substantially reduce the
frequency of cases requiring
conformance actions because a
classification is not listed on a wage
determination. Also, the burdens on the
Department and contracting agencies
associated with DOL review of the
conformance actions would be
substantially lessened by allowing
agencies and contractors to conform
wage rates and fringe benefits which
were the subject of a previous
conformance action through indexing
procedures.

Commentators generally supported
these provisions (with some
modifications), as necessary to
substantially reduce the burdens on the
Department and contracting agencies
associated with conformance actions
Accordingly, the final regulations adopt
these changes in the conformance
procedures.

Again, it is not possible with available
data to quantify the cost reductions
associated with these conformance
revisions, but the administrative cost
savings are expected to be substantial,

D. Application of the Act lo Overhaul
and Modification Contracls .

The proposal contained guidelines to
determine when overhaul or
modification of equipment is so
extensive as to constitute manufacturing
subject to the Walsh-Healey Act, rather
than the Service Contract Act. Work of
& routine maintenance, tune-up, repair,
inspection, elc,, nature would continue
to be subject to the Service Contract
Act.

industry viewed the proposed
guidelines delineating major overhaul of
equipment as overly detailed, Union
commentators acknowledged that the
current “dual” coverage position was
unworkable. However, they opposed the
proposed guidelines as arbitrary and
unjustified by the language and history
of both Acts as well as contrary to case
law, Furthermore, it would be
impossible, in their view, to determine

before contract award whether
proposed work would be extensive
enough to be covered by Walsh-Healey
as “remanufacturing”, as this is
determinable only after tear-down and
inspection of the equipment.

After careful review of the evidence,
the Department has adopted the
proposed guidelines. The detailed
guidelines dppear necessary to
distinguish between coverage under the
two Acts and to eliminate possible
overlapping of the differing labor
standards. Moreover, agencies should
be able to initially determine whether
the proposed contract would involve
principally “remanufacturing” based on
the guidelines and their contract
experience, and lo incorporate the
appropriate labor standards clauses
prior to soliciting bids. The Department
believes these guidelines will effectively
deal with the complex administrative
problems encountered in deciding where
SCA coverage ended and Walsh-Healey
coverage began under the “dual”
coverage positions. In the process, the
Department expects that government
contracting costs for these services will
be reduced, but the precise amount
cannot be determined at the time.

E. Cost Impact on Small Entities

Much of these costs savings would be
passed on to small contractors who take
up a large part of the Federal
contracting universe. For example,
Employer Information Reports filed in
1980 by all Federal contractors with at
least 50 employees and a $50,000 or
more contract show that even at these
thresholds, about 54 percent of those
federal contractors were firms with
fewer than 250 employees. This included
3,308 small employers with 50-80
employees and 5,540 slightly larger firms
with 100-249 employees. In the logging
industry, the proportion of small
contractors is even larger. About 80
percent of the logging operations in 1969
were in establishments having fewer
than 100 employees. Thus, even if costs
are proportionate for small and large
contractors, there would be a large
reduction expected in contracting costs
for smaller contractors.

F. Summary

The final revisions discussed above
will result in substantial cost savings of
at least $124 million annually for both
contractors and the Government while
still assuring protection of local wage
rates and practices. The changes will
have a substantial beneficial impact on
small contractors.

Paperwork Reduction Act

Information collection requirements
contained in this regulation (sections
4.6(b)(2), 4.6(e), 4.6(z)(1) (v) and (vi), and
4.8(1) (1) and (2)) have been approved by
the Office of Management and Budget
under the provisions of the Paperwork
Reduction Act of 1980 (Pub. L, 96-511)
and have been assigned OMB control
number 1215-0150.

Other information collection
requirements contained in this
regulation {sections 4.6(g)(1) (i}-{iv) and
4.6(q)(3)) have been approved by the
Office of Management and Budget and
have been assigned OMB Control
Number 1215-0017.

Conclusion

The Solicitor of Labor has determined
in accordance with Executive Order
12291, that this regulation is clearly
within the authority delegated to the
Secretary of Labor by the Service
Contract Act (41 U.S.C. 351, et 5eq., 79
Stat, 1034, as amended in 88 Stat. 789, 90
Stat, 2358), which incorporates sections
4 and 5 of the Walsh-Healey Public
Contracts Act (41 U.5,C. 38 and 39), as
well as 5 U.S.C. 301. The Solicitor, as set
forth above in the discussion of the
major issues, has determined that this
regulation is consistent with the
congressional intent of the Service
Contract Act that contractors on Federal
contracts subject to this Act pay their
workers in accordance with local wage
standards. The regulation also provides
protection for the workers and
mechanisms for enforcement, as
intended by the Service Contract Act.

This document was prepared under
the direction and control of William M.
Otter, Administrator, Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor.

Dates of Applicability

Many of the provisions contained in
these regulations reflect existing policies
and interpretations of the Act or are
procedural in nature, However,
significant changes have been made
with respect to contract clauses,
contract coverage, exemptions from
coverage, and provisions relating lo
wage determinations, including those
issued pursuant to section 4(c) of the
Act. Because existing contracts contamn
SCA provisions and wage
determinations issued under the
regulations and policies in existence
when the contracts were awarded, the
substantive revisions herein relating to
contract clauses, coverage and
exemptions from the Act, and wage
determinations issued thereunder,
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with section 4(c) of the Act, are Procedures 4138 [Reserved)

prospective only. Accordingly, the Sec 4130 [Reserved]

revisions to §8§ 4.1b, 4.4, 4.5, and 4.6 of 450 Types of wage and fringe benefit Determining Amount of Contract

Subpart A: §§ 4.116, 4.117, 4.123(e),
4,132, and 4.133 of Subpart C; and

§8§ 4.163(g], 4.163(i) and 4.168(b) of
Subpart D of this Part shall be
applicable only to contracts entered into
pursuant to invitations for bids izsued or
negotiations concluded on or after
December 27, 1983. None of the
revisions noted hereinabove shall be
applicable to any contract entered into
prior to that date. The remaining
provisions of Subparts A, B, C, D, and E
are effective on December 27, 1983.

List of Subjects in 29 CFR Part 2

Administrative practice and
procedures, Employee benefit plans,
Government contracts, Investigations,
Labor, Law enforcement, Minimum
wages, Penalties, Recordkeeping
requirements, Reporting requirements,
Wages.

Accordingly, 28 CFR Part 4 is revised
as sel forth below.

Concurrent with the publication today
of this final rule, the final rules
previously published in the Federal
Register on January 16 and 19, 1981 (46
FR 4320 and 46 FR 4388, respectively)
and subsequently stayed are hereby
withdrawa.

Signed at Washington, D.C. on this 19th
day of October, 1983.

William M. Otter,
Administrotor. Woge and Hour Division.

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

Subpart A—Service Contract Labor

Standards Provisions and Procedures

Sec,

4.1 Purpose and scope.

4.12 Definitions and use of terms,

41b  Payment of minimum compensation
based on collectively bargsined wage
rates and fringe benefits applicable to
employment! under predecessor contract.

42 Payment of minimum wage specified in
section 8{a){1) of the Fair Labor
Standards Act of 1938 under all service
contructs.

43 Wage delerminations,

44 Notice of intention to make a service
contract.

45 Contract specification of determined
minimum wages and fringe benefits.

46 Labor standards cluuses for Federal
service contracts ¢ ing $2.500,

4.7 Labor standards clause for Federal
service contractsgiol excesding $2.500.

4.8 Notice of awards,

49 [Reservad]

410 Substantial variance proceedings under
secnon 4{c) of the Act.

411 Arm's-length proceedings.

4.12  Substantial interest proceedings.

determinations.

451 Prevailing in the locality
daterminations,

452 Collective bargaining agresment
(successorship) determinations, ©

453 Locality basis of wage and Iringe
benefit determinations.

4.54 Issuunce and revision of wage
determinations.

455 Review and reconsideration of wage
determinations.

Subpart C—Application of the McNamara-

O’'Hara Service Contract Act

Introductiory

4101 Officie! rulings and interpretations In
this subpart.,

4102 Administration of the Act,

4103 The Act.

4104 What the Act provides, generally.

4.105 The Act as amended.

4.106  [Reserved|

Agencies Whose Contracts May Be Covered
4.107 Federal contracts.

4.108 District of Columbia cuntracts.

4.100 |[Reserved) :

Covered Contracts Generally

4110 What contracts are coverod.

4111 Contracts "to furnish services”™,

4112 Contracts to furnish services "in the
United States",

4.113  Contracis to furnish services “through
the use of service employees".

4114 Subcontracts.

Specific Exclusions

4115 Exemptions and exceptions, generally.

4118 Contracts for construction activity.

4117 Wark subject to requirements of
Walsh-Henley Act.

4118 Contracts for carriage subject to
published tariff rates.

4.11¢ Contracts for services of
communications companies.

4120 Contracts for public wility services.

4121 Contracts for individual services.

4122 Contructs for operation of pastal
contract stations.

4.123 Administrative limitations, variations,
tolerances, and exemptions.

4.124 [Resesved)

4125 [Reserved)

4128 |[Resurved)

4.127 [Reserved]

4.128 |Reserved)

4128 [Reserved]

4.128 [Reserved)

Particular Application of Contract Covernge

Principlos

4130 Types of covered service contracts
Hlustrated,

4131 Furnishing services invalving more
than vse of labor.

4.132 Services and other items to be
furnished under a single contract.

4.133  Beneficiary of contract services.

4.134 Contracts outside the Act's coverage.

4135 [Reserved)

4136 [Resorved]

41537 [Reserved)

4140 Significance of contract amounl.
4141 Genersl criteria for measuring smount
4142 Couniructs in an indefinite amount,

Changes in Contract Coveragn

4.143 Effects of changes or extensions of
contracts, generally.

4144 Contract modifications affecting
amount.

4145 Extended term contracts.

Period of Coverage

4.148 Contract obligations after nward,
gemerally.

4147 [Reserved)

4.148 [Reserved|

4149 [Reserved)

Employees Covered by the Act

4.150 Employee coverage, geperally.

4.151 Employees covered by provisions of
section 2[a).

4152 Employees subject to provailing
compensation provisions of sections 2{a)
{1) and (2} and 4{c).

4.153  Inapplicability of prevailing
compensation provisions {0 some
employees.

4154 Employees covered by sections 2{a)
(3) and (4).

4.155 Employee coverage does not depend
on form of employment contract,

4156 Employees in bona fide excoutive,
administrative, or professional capacity,

4157 [Reserved)]

4.158 |Resorved)

Subpart D—Compensation Stundards

4159 Genera) minimum wage.

4.160  Effect of section 8{e) of the Pair Labor
Standards Act.

4.161  Minimum monetary wages under
contracts exceeding $2.500.

4.162 Pringe benefits under contracts
exceeding $2,500,

4163 Section 4#{c) of the Acl

4.1864 [Reserved] .

Compliance With Compensation Standards

" 4165 Wage payments and fringe benefits—

in general.

4166 Wauge payments—unit of payment.

4107 Wage payments—medium of payment.

4168 Wage payments—deductions from
wages paid.

4.109 Wage payments—work sobject to
differant yates,

4170 Furnishing iringe benefils or
equivalents.

4171 “Bona fide” fringe benefits,

4.172 Mesting requirements for particular
fringe benefits—In genaral,

4.173 Meeting requirements for vacation
fringe benefits.

4,174 Meeting requirements for holiday
fringe benafits.

4175 Meeting requirements for heaith,
welfuare, and/or pension henefits,

4.176 Paymen) of fringe benehits to
temporary and part-lime employess.

4177 Discharging fringe benefit obligations
by equivalent means,
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Sec.
4178 Computation of hours worked.
4.179 Identification of contract work.

Overtime Pay of Covered Employees

4180 Owertime pay—in general.

5181 Overlime pay provisions of other
Acts.

3182 Overtime pay of service employees
enfitled to fringe benefis,

*Notice to Employees

4183 Employees must be notified of
compensation required.

4184 Posting of notice.

Records

4185 Recordkeeping requirements,

1186 [Reserved)

Subpart E—~Enforcement

4187 Recovery of underpayments.

4188 [Ineligibility for further contracts when
vinlations oecur,

4.189 Administrative proceedings relating to
enforcement of labor standards.

4190 Contract csncellation.

4191 Complaints and compliance
assistance.

Authority: 41 US.C. 351. of seq., 79 Stat.
1044, as amended in 86 Stat. 789, 90 Stat.
2358; 41 US.C. 38 and 38; and 5 US.C. 301

Subpart A—Sarvice Contract Labor
Standards Provisions and Procedures

§4.1 Purpose and scope.

This part contains the Depariment of
Labor's rules relating to the
administration of the MeNamara-
O'Hara Service Contract Act of 1965, as
amended, referred to hereinafter as the
Act. Rules of practice for administrative
proceedings under the Act and for the
review of wage determinations are
contained in Parts 6 and 8 of this
chapter. See Part 1925 of this title for the
safely and health standards applicable
under the Service Contract Act.

§$4.1a Definitions and use of terms.

As used in this part, unless otherwise
indicated by the context—

fa) “Aet"” "Service Contract Act,”
McNamara-O'Hara Act, or “Service
Caontract Act of 1865" shull mean the
Service Contract Act of 1965 as
amended by Public Law 92-473, 86 Stal.
784, eifective Qctober 9, 1972, Pub. L. 83~
57, 67 Stat, 140, effective july 8, 1973,
and Pub. L. 84-488, 90 Stat. 2358,
effective October 13, 1976 and any
subsequent amendments thereto.

(b) "Secretary” includes the Secretary
of Lubior, the Deputy Under Secretary
for Employment Standards, and their
authorized representatives.

[c) "Wage and Hour Division™ means
the organizational unit in the
Employment Standards Administration
of the Department of Labor to which is
assigned the performance of functions of
the Secretary under the Service Contract
Act of 1965, as amended.

(d) *Administrator’ means the
Administrator of the Wage and Hour
Division, or authorized representative.

(e) "Contract” includes any contract
subjeet wholly or in part to the
provisions of the Service Contract Act of
1965 as amended, and any subcontract
of any tier thereunder. (See §§ 4307~
4.134.)

if) “Contractor” includes a
subcontractor whose subcontract is
subject to provisions of the Act. Also,
the term “employer” means, and is used
interchangeably with, the terms
“contractor’” and “subcontractor” in
various sections in this part. The US.
Government, ils agencies, and :
instrumentalities are nol confractors,
subcontractors, employers or joint
employers for purposes of compliance
with the provisions of the AcL

(g) “Affiliste™ or “affiliated person™
includes a spouse, child, parent, or other
close relative of the contractor or
subcontractor; a partner or officer of the
contractor or subcontractor; a
corporation closely connected with a
contractor or subcontractor as a parent,
subsidiary, or otherwise; and an officer
or agent of such corporation. An
affiliation is also deemed to exist where,
directly or indirectly, one business
concern or individual controls or has the
power to control the other or where a
third party controls or has the power to
control both.

(h) “Wage determination” includes
any determination of minimum wage
rates or fringe benefits made pursuant to
the provisions of sections 2{(a) and/or
4{c) of the Act for application to the
employment in a locality of any class or
classes of service employees in the
performance of any contract in excess of
$2,500 which is subject to the provisions
of the Service Contract Act of 1965.

§4.1b Payment of minimum compensation
based on colleclively bargained wage rates
8nd fringe benefits applicable to
employment under predecessor contracl
{a) Section 4{c) of the Service Contract
Aot of 1865 as amended provides special
minimum wage and fringe benefit
requirements applicable to every
contractor and subcontractor under a
coniract which succeeds & contract
subject to the Act and under which
substantially the same services as under
the predecessor contract are furnished
in the same locality. Section 4(c)
provides that no such contractor or
subcontractor shall pay any service
employee employed on the contract
work less than the wages and fringe
benefits provided for In a collective
bargaining agreement as a result of
arms-length negotiations, to which such
service employees would have been

entitled if they were employed under the
predecessor contract, including acorued
wages and fringe benefits and any
prospective incregses in wages and
fringe benefits provided for in such
collective bargaining agreement. If,
however, the Secretary finds after a
hearing in accordance with the
regulations set forth in § 4.10 of this
subpart and Parts 6 and 8 of this title
that in any of the foregoing
circamstances such wages and fringe
benefits are substantially at variance
with those which prevail for service of a
character similar in the locality, those
wages and/or fringe benefits in such
collective bargaining agreement which
are found to be substantially at variance
shall not apply, and a new wage
determination shall be issued.

If the contract has been awarded und
work begun prior to a finding that the
wages and/or fringe benefits in a
collective bargaining agreement are
substantially at variance with those
prevailing in the locality, the payment
obligation of such contractor or
subcontractor with respect to the wages
and fringe benefits contained in the new
wage determination shall be applicable
as of the date of the Administrative Law
Judge's decision or, where the decision
is reviewed by the Board of Service
Contract Appeals, the date of the
decision of the Board of Service
Contract Appeals. (See also § 4.163(c).)

(b) Pursuani to section 4(b} of the Act,
the application of section 4{c) is made
subject to the following varlation in the
circumstances and under the conditions
described: The wage rates and fringe
benefits provided for in any collective
bargaining agreement applicable to the
performance of work under the
predecessar contract which is
consummated during the period of
performance of such contract shall not
be effective for purposes of the
successor confract under the provisions
of section 4(c) of the Act or under any
wage determination implementing such
section issued pursuant to section 2(a) of
the Act, if—

(1) In the case of a successor conltract
for which bids have been invited by
formal advertising, notice of the terms of
such new or changed collective
bargaining agreement is received by (he
contracting agency less than 10 days
before the date set for opening of bids,
provided that the contracting agency
finds that there is not reasonable lime
still available to notify bidders; or

{2) Notice of the terms of a new or
changed collective bargaining
agreement is received by the agency
after award of a successor contract 1o
be entered into pursuant to negotiations
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or as a result of the execution of a
renewal option or an extension of the
initial contract term, provided that the
contract start of performance is within
30 days of such award or renewal option
or extension. If the contract does not
specify a start of performance date
which is within 30 days from the award,
and/or performance of such
procurement does not commence within
this 30-day period, any notice of the
terms of a new or changed collective
bargaining agreement received by the
agency not less than 10 days before
commencement of the contract will be
effective for purpdses of the successor
contract under section 4(c); and

(3) The limitations in paragraph (b) (1)
or (2) of this section shall apply only if
the contracting officer has given both
the incumbent (predecessor) contractor
and his employees' collective bargaining
representative written notification at
least 30 days in advance of all
applicable estimated procurement dates,
including issue of bid solicitation, bid
opening, date of award, commencement
of negotiations, receipt of proposals, or
the commencement date of a contract
resulting from a negotiation, option, or
extension, as the case may be.

§4.2 Payment of minimum wage specified
In section 6(a)(1) of the Fair Labor
Standards Act of 1938 under all service
contracts.

Section 2(b)(1) of the Service Contract
Act of 1965 provides in effect that,
regardless of contract amount, no
contractor or subcontractor performing
work under any Federal contract the
principal purpose of which is to furnish
services through the use of service
employees shall pay any of his
employees engaged in such work less
than the minimum wage specified in
section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended
(82.90 per hour beginning January 1,
1879, $3.10 per hour beginning January 1,
1980, and $3.35 per hour after December
31, 1880).

§4.3 Wage determinations,

{a) The minimum monetary wages and
fringe benefits for service employees
which the Act requires to be specified in
contracts and bid solicitations subject to
section 2(a) thereof will be set forth in
wage determinations issued by the
Administrator. Wage determinations
shall be issued as soon as
administratively feasible for all
contracts subject to section 2(a) of the
Act, and will be issued for all contracts
entered into under which more than 5
service employees are to be employed.

(b) Such wage determinations will set
forth for the various classes of service

employees to be employed in furnishing
services under such contracts in the
appropriate localities, minimum
monetary wage rates to be paid and
minimum fringe benefits to be furnished
them during the periods when they are
engaged in the performance of such
contracts, including, where appropriate
under the Act, provisions for
adjustments in such minimum rates and
benefits to be placed in effect under
such contracts at specified future times.
The wage rates and fringe benefits set
forth in such wage determinations shall
be determined in accordance with the
provisions of sections 2{a}(1), (2), and
(5), 4(c) and 4(d) of the Act from those
prevailing in the locality for such
employees, with dué consideration of
the rates that would be paid for direct
Federal employment of any classes of
such employees whose wages, if
federally employed, would be
determined as provided in 5 U.S.C. 5341
or 5 U.S.C. 5332, or from pertinent
collective bargaining agreements with
respect to the implementation of section
4(c). The wage rates and fringe benefits
so determined for any class of service
employees to be engaged in furnishing
covered contract services in a locality
shall be made applicable by contract to
all service employees of such class
employed to perform such services in
the locality under any contract subject
to section 2(a) of the Act which is
entered into thereafter and before such
determination has been rendered
obsolete by a withdrawal, modification,
or supersedure.

(c) Generally, wage determinations
issued for solicitations or negotiations
for any contract where the place of
performance is unknown will contain
minimum monetary wages and fringe
benefits for the various geographic
localities where the work may be
performed which were identified in the
initial solicitation (see § 4.4(a)(2)(i)).

(d) Wage determinations will be
available for public inspection during
business hours at the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, Washington, D.C. and copies will
be made available on request at
Regional Offices of the Wage and Hour
Division.

§ 4.4 Notice of intention to make a service
contract.

(a)(1) For any contract exceeding
$2,500 which may be subject to the Act,
the contracting agency shall file with the
Wage and Hour Division, Employment
Standards Administration, Department
of Labor, its notice of intention to make
a service contract, With respect to
recurring or known requirements, such

notices shall be filed not less than 60
days (nor more than 120 days, except
with the approval of the Wage and Hour
Division) prior to (1) any invitation for
bids, (2) request for proposals, (3)
commencement of negotiations, (4)
exercise of option or contract extension,
(5) annual anniversary date of a multi-
year contract subject to annual fiscal
appropriations of the Congress, or (6)
each biennial anniversary date of a
multi-year contract not subject to such
annual appropriations, if so authorized
by the Wage and Hour Division. (See

§ 4.4(d).) Notices with regard to
solicitations where such planning is not
feasible shall be submitted as soon as
possible, but not later than 30 days prior-
to the above contracting actions. Such
notice shall be submitted on Standard
Form 98, Notice of Intention to Make a
Service Contract, and Standard Form
98-A or a statement containing the
information in paragraph (b) of this
section and shall be completed in
accordance with the instruction
provided and shall be supplemented by
the information required under
paragraphs (c) and (d) of this section.
Supplies of Standard Forms 98 and 98-A
are available in all GSA supply depots
under stock numbers 7540-926-8972 and
7540-118-1008, respectively. If there
exists any question or doubt as to the
possible application of the Actto a
particular procurement, the contracting
agency shall submit such question in a
timely manner to the Administrator for
determination,

(2){i) Where the place of performance
of a contract for services subject to the
Act is unknown at the time of
solicitation, the solicitation need not
initially contain a wage determination.
The contracting agency shall, upon
identification of firms participating in
the procurement in response to an initiul
solicitation, file with the Wage and Hour
Division, Employment Standards
Administration, Department of Labor, its
notice of intention to make a service
contract. In addition to the requirements
contained in paragraph (a)(1) of this
section, such submission shall identify
each location where the work may be
performed as indicated by participating
firms. Subsequent amendments to the
solicitation setting forth the wage
determinations and any necessary
change in the date and time for
submission of final bids shall be made
upon receipt of wage determinations, An
applicable wage determination must be
cbtained for each firm participating in
the bidding for the location in which it
would perform the contract, The
appropriate wage determination shall be
incorporated in the resultant contract
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documents and shall be applicable to all
work performed thereunder (regardless
of whether the successful contractor
subsequently changes the place(s] of
contract performance).

(ii) There may be onusual situations,
as determined by the Department of
Labor upon consultation with a
contracting agency, where the procedure
in paragraph (i) above is not practicable
in & particular situation, in which event
the Department may authorize a
modified procedure which may result in
the subsequent issuance of wage
determinations for one or mare
composite localities.

(b} The contracting agency shall file
with its Notice of Intention to Make a
Service Contract [SF-88) either a
Standard Form 95-A or a statement in
writing, containing the following
information concerning the service
employees expected by the agency to be
employed by the contractor and any
subcontractors in performing the
conlract:

(1) The number of such employees of
all classes, or a statement indicating
whether such number will or will not
exceed 5, the number for which the
inclusion of a wage determination in the
contract is mandatory under the
provisions of section 10 of the Act as set
forth in § 4.3(a); and

(2) A listing of those classes of service
amployees expected to be employed
under the contract which, if employed
by the agency, would be subject to the
wage provisions of 5U.S.C. 5841 or 5
U.S.C. 5332, together with a specification
of the rates of wages and fringe benefits
that would be paid by the Government
to employees of each such class if such
statute were applicable to them. (Under
section 2{a)(5) of the Act and § 4.5 the
inclusion of such a statement in the
service coniract is also required.)

(c] If the services to be furnished
under the proposed contract will be
substantially the same as services being
furnished in the same locality by an
incumbent contractor whose contract
the proposed contract will succeed. and
if such incumbent contractor is
furnishing such services through the use
of service employees whose wage rates
and fringe benefits are the subject of
one or more collective bargaining
agreements; the contracting agency shall
file with its Noftice of Intention to Make
@ Service Contract {SP-88) a copy of
each such collective bargaining
agreement together with any related
documents specifying the wage rates
and fringe benefits currently or
prospectively payable under such
agreement. If the place of contract
performance is unknown, the
contracting agency will submit the

. shall so advise the Wage

collective bargaining agreement of the
incumbent contractor far incorporation
into a wage defermination applicable to
a potential bidder located in the same
geographic area as the predecessor
contractor (section 4.4(a}{2]]. If such
services are being furnished at more
than one locality and the collectively
bargained wage rates and fringe
benefits are different at different
localities or do nat apply to one or more
localities, the agency shall identify the
localities to which such agreements
have application. If the collective
bargaining agreement does not apply to
all service employees under the
contract, the agency shall identify the
employees and/or work subject to the
collective bargaining agreement. In the
event that the agency has reason to
believe that any such collective
bargaining agreement was not entered
into as a result of arm's-length
negoliations, a full statement of the facts
so0 indicating shall be transmitted with
the copy of such agreement. See § 4.11.
If the agency has information indicating
that any such collectively bargained
wage rates and fringe benefits are
substantially at variance with those
prevailing for services of a similar
character in the locality, the agency
and Hour
Division and, if it believes a hearing
thereon pursuant to section 4{c) of the
Act is warranted, shall file its request
for such hearing pursuant to § 4.10 at the
time of filing the Notice of Intention to
Make a Service Contract [Form SF-98).

(d) If the proposed contract is for a
multi-year period subject to other than
annual appropriations, the contracting
agency shall file with its Standard Form
98 a statement in writing concerning the
type of funding and the contemplated
term of the proposed contract. Unless
otherwise advised by the Wage and
Hour Division that a Standard Form 98
must be filed on the annual anniversary
date, & new Standard Form 98 shall be
submitted on each biennial anniversary
date of the proposed multi-year contract
in the event its term is for a period in
excess of two vears.

(e) Any Stdndard Form 98 submitted
by a contracling agency without the
information required under paragraphs
(b). (e}, or {d] of this section will be
returned to the agency for further action.

{f) If exceptional circumstances
prevent the filing of the notice of
intention and supplemental information
required by this section on a date at
least 80 days (or 30 days in the case of
unplannéd procurements) prior to any
invitation for bids, request for proposals,
or commencement of negotiations, the
notice shall be submiited to the Wage
and Hour Division as soon as

practicable with a detailed explanation
of the special circumstances which
prevented timely submission. In the
evenl the proposed contract involves
performance by more than 5 service
employees and an emergency situation
requires an immediate award, the
contracting agency shall contact the
Wage and Hour Division by telephone
for guidance prior to any such award. In
no event may a contract subject to the
act on which more than § service
employees are contemplated to be
employed be awarded without an
appropriate wage determination.
(Section 10 of the Act.)

(g) If any invitation for bids, request
for proposals, bid opening. or
commencement of negotiations for a
proposed contract for which a wage
determination was provided in response
to a Standard Form 98 has been delayed,
for whatever reason, more than 80 days
from the date of such procurement
action as indicated on the submitted
Standard Form 98, the cantracting
agency shall contact the Wage and Hour
Division for the purpose of determining
whether the wage determination issued
pursuant to the initial submission is still
current. Any revision of a wage
determination received by the
contracting agency as a result of such
communication or upon discovery by the
Department of Labor of a delay, shall
supersede and replace the earlier
response as the wage determination
applicable to such procurement, subject
to the time frames set forth in § 4.5{a){2).

§4.5 Contract specification of determined
minimum wages and fringe benefits. -
{a) Any contract in excess of $2,500
shall'contain as an attachment, the
applicable, currently effective wage
determination specifying the minimum
wages and fringe benefits for service
employees to be employed thereunder,
including any document referred to in
paragraphs (a) (1) or (2) of this section;

(1) Any communication from the
Wage and Hour Division, Employment
Standards Adminisiration, Department
of Labor, responsive to the notice
required by § 4.4; or

(2) Any revision of a wage
determination issued prior to the award
of the contract or contracts which
specifies minimum wage rates or fringe
benefits for classes of service employees
whose wages or {ringe benefils were not
previously covered by wage
determinations, or which changes
previously determined minimum wage
rates and fringe benefits for service
employees employed on covered
contracts in the locality. However,
revisions received by the Federal
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agency later than 10 days before the
opening of bids, in the case of contracts
entered into pursuant to competitive
bidding procedures, shall not be
effective if the Federal agency finds that
there is not a reasonable time still
available to notify bidders of the
revision, In the case of procurements
entered into pursuant to negotiations (or
in the case of the execution of an option
or an extension of the initial contract
term), revisions received by the agency
after award {or execution of an option or
extension of term, as the case may be)
of the contract shall not be effective
provided that the contract start of
performance is within 30 days of such
award {or execution of an option or
extension of term). If the contract does
not specify a start of performance date
which is within 30 days from the award,
and/or if performance of such
procurement does not commence within
this 30-day period, the Department of
Labor shall be notified and any notice of
a revision received by the agency not
less than 10 days before commencement
of the contract shall be effective. In
situations arising under section 4{(¢) of
the Act, the provisions in § 4.1b(b)
apply.

(b)(1) The following exemption from
the compensation requirements of
section 2(a) of the Act applies, subject to
the limitations set forth in paragraphs
(b) (2], (3), and (4) of this section: To
avoid serious impairment of the conduct
of Government business it has been
found necessary and proper to provide
exemption from the determined wage
and fringe benefits section of the Act
(section 2(a) (1), (2)) but not the
minimum wage specified under section
6(a)(1) of the Fair Labor Standards Act
of 1938, as amended (section 2(b) of this
Act), of contracts under which five or
less service employees are to be
employed. and for which no such wage
or fringe benefit determination has been
issued;

{2) The exemption provided in
paragraph (b)(1) of this section, which
was adopted pursuant to section 4(b) of
the Act prior to its amendment by Public
Law 92-473, does not extend to
undetermined wages or fringe benefits
in contracts for which one or more, but
not all, classes of service employees are
the subject of an applicable wage
determination. The procedure for
determination of wage rates and fringe
benefits for any classes of service
employees engaged in performing such
contracts whose wages and fringe
benefits are not specified in the
applicable wage determination is set
forth in § 4.6(b).

(3) The exemption provided in
paragraph (b)(1) of this section does not
exempt any contrac! from the
application of the provisions of section
4(c) of the Act as amended, concerning
successor contracts,

(4) The exemption provided in
paragraph (b)(1) of this section does not
apply to any contract for which section
10 of the Act as amended requires an
applicable wage determination.

(e)(1) If the notice of intention
required by § 4.4 is not filed with the
required supporting documents within
the time provided in such section, the
contracting agency shall, through the
exercise of any and all of its power and
authority that may be needed (including,
where necessary, its authority to
negotiate, its authority to pay any
necessary additional costs, and its
authority under any provision of the
contract authorizing changes), include in
the contract any wage determinations
communicated to it by the Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, within 30 days of the receipt of
such wage determination(s). With
respect to any contract for which section
10 of the Act requires an applicable
wage determination, the Administrator
may require retroactive application of
such wage determination.

(2} Where the Department of Labor
discovers and determines, whether
before or subsequent to a contract
award, that a contracting agency made
an erroneous determination that the
Service Contract Act did not apply to a
particular procurement and/or failed to
include an appropriate wage
determination in a covered contract, the
contracting agency, within 30 days of
notification by the Department of Labor,
shall include in the contract the
stipulations contained in § 4.6 and any
applicable wage determination issued
by the Administrator or his authorized
representative through the exercise of
any and all authority that may be
needed (including, where necessary, its
authority to negotiate or amend, its
authority to pay any necessary
additional costs, and its authority under
any contract provision authorizing
changes, cancellation, and termination).
With respect to any contract subject to
Section 10 of the Act, the Administrator
may require retroactive application of
such wage determination. (See 53 Comp.
Gen. 412, (1973); Curtiss-Wright Corp. v.
McLucas, 381 F. Supp. 857 (D NJ 1974);
Marine Engineers Beneficial Assn.,
District 2 v. Military Sealift Command,
86 CCH Labor Cases 33,782 (D DC
1979); Brinks, Inc. v. Board of Governors
of the Federal Reserve System, 466 F.

Supp. 112 (D DC 1979); 466 F. Supp. 116
(D DC 1979).) {See also 32 CFR 1-403.)

(d) In cases where the contracting
agency has filed its SF-98 within the
time limits discussed in § 4.4{a) and has
not received a response from the
Department of Labor, the contracting
agency shall, with respect to any
contract for which section 10 of the Act
and § 4.3 of this Part mandate the
inclusion of an applicable wage
determination, contact the Wage and
Hour Division by telephone for
guidance.

§48 Labor standards clauses for Federal
service contracts exceeding $2,500.

The clauses set forth in the following
paragraphs shall be included in full by
the contracting agency in every contract
entered into by the United States or the
District of Columbia, in excess of $2,500,
or in an indefinite amount, the principal
purpose of which is to furnish services
through the use of service employees:

(a) Service Contract Act of 1965, as
amended: This contract is subject to the
Service Contract Act of 1965, as
amended (41 U.S.C, 351 et seq.) and is
subject to the following provisions and
to all other applicable provisions of the
Act and regulations of the Secretary of
Labor issued thereunder (29 CFR Part 4).

(b)(1) Each service employee
employed in the performance of this
contract by the contractor or an
subcontractor shall be paid not less than
the minimum monetary wages and shall
be furnished fringe benefits in
accordance with the wages and fringe
benefits determined by the Secretary of
Labor or authorized representative, as
specified in any wage determination
attached to this contract.

(2)(i) If there is such a wage
determination attached to this contract,
the contracting officer shall require that
any class of service employee which is
not listed therein and which is to be
employed under the contract (i.e., the
work to be performed is not performed
by any classification listed in the wage
determination), be classified by the
contractor 8o as to provide a reasonable
relationship (i.e., appropriate level of
skill comparison) between such unlisted
classifications and the classifications
listed in the wage determination. Such
conformed class of employees shall be
paid the monetary wages and furnished
the fringe benefits as are determined
pursuant to the procedures in this
section. {The information collection
requirements contained in the following
paragraphs of this section have been
approved by the Office of Management
and Budget under OMB control number
1215-0150.)

’
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(ii) Such conforming procedure shall
be initiated by the contractor prior to
the performance of contract work by
such unlisted class of employee. A
written report of the proposed
conforming action, including information
regarding the agreement or
disagreement of the authorized
representative of the employees
involved or, where there is no

wthorized representative, the
employees themselves, shall be
submitted by the contractor to the
contracting officer no later than 30 days
after such unlisted class of employees
performs any contract work. The
contracting officer shall review the
proposed action and promptly submit a
report of the action, together with the
sgency's recommendation and all
pertinent information including the
position of the contractor and the
employees, 1o the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, for review. The Wage and Hour
Division will approve, modify, or
disapprove the action or render a final
determination in the event of
disagreement within 30 days of receipt
or will notify the contracting officer
within 30 days of receipt that additional
time is necessary.

(iii) The final determination of the
conformance action by the Wage and
Hour Division shall be transmitted to
the contracting officer who shall
promptly notify the contractor of the
action taken. Each affected employee
shall be furnished by the contractor with
a written copy of such determination or
it shall be posted as a part of the wage
determination.

(iv)(A) The process of establishing
wage and fringe benefit rates that bear a
reasonable relationship to those listed in
a wage determination cannot be reduced
to any single formula. The approach
used may vary from wage determination
to wage determination depending on the
circumstances. Standard wage and
salary administration practices which
rank various job classifications by pay
grade pursuant to point schemes or
other job factors may, for example, be
relied upon. Guidance may also be
obtained from the way different jobs are
rated under Federal pay systems
(Federal Wage Board Pay System and
the General Schedule) or from other
wage determinations issued in the same
locality. Basic to the establishment of
any conformable wage rate(s) is the
concept that a pay relationship should
be maintained between job
classifications based on the skill
required and the duties performed.

(B) In the case of a contract
modification, an exercise of an option or
extension of an existing contracl, or in
any other case where a contractor
succeeds a contract under which the
classification in question was previously
conformed pursuant to this section, a
new conformed wage rate and fringe
benefits may be assigned to such
conformed classification by indexing
(i.e., adjusting) the previous conformed
rate and fringe benefits by an amount
equal to the average (mean) percentage
increase (or decrease, where
appropriate) between the wages and
fringe benefits specified for all
classifications to be used on the
gontract which are listed in the current
wage determination, and those specified
for the corresponding classifications in
the previously applicable wage
determination. Where conforming
actions are accomplished in accordance
with this paragraph prior to the
performance of contract work by the
unlisted class of employees, the
contractor shall advise the contracting
officer of the action taken but the other
procedures in paragraph (b)(2)(ii) of this
section need not be followed.

(C) No employee engaged in
performing work on this contract shall in
any event be paid less than the currently
applicable minimum wage specified
under section 6{a)(1) of the Fair Labor
Standards Act of 1838, as amended.

(v) The wage rate and fringe benefits
finally determined pursuant to
paragraphs (b)(2) (i) and (ii) of this
section shall be paid to all employees
performing in the classification from the
first day on which contract work is
performed by them in the classification.
Failure to pay such unlisted employees
the compensation agreed upon by the
interested parties and/or finally
determined by the Wage and Hour
Division retroactive to the date such
class of employees commenced contract
work shall be a violation of the Act and
this contract.

(vi) Upon discovery of failure to
comply with paragraphs (b)(2) (i)
through (v) of this section, the Wage and
Hour Division shall make a final
determination of conformed
classification, wage rate, and/or fringe
benefits which shall be retroactive to
the date such class of employees
commenced contract work.

(8} If, as authorized pursuant to
section 4(d) of the Service Contract Act
of 1965 as amended, the term of this
contract is more than 1 year, the
minimum monetary wages and fringe
henefits required to be paid or furnished
thereunder to service employees shall
be subject to adjustment after 1 year

and not less often than once every 2
years, pursuant to wage determinations
to be issued by the Wage and Hour
Division, Employment Standards
Administration of the Department of
Labor as provided in such Act.

(¢) The contractor or subcontractor
may discharge the obligation to furnish
fringe benefits specified in the
attachment or determined conformably
thereto by furnishing any equivalent
combinations of bona fide fringe
benefits, or by making equivalent or
differential payments in cash in
accordance with the applicable rules set
forth in Subpart D of 29 CFR Part 4, and
not otherwise.

(d)(1) In the absence of a minimum
wage attachment for this contract,
neither the contractor nor any
subcontractor under this contract shall
pay any person performing work under
the contract (regardless of whether they
are service employees) less than the
minimum wage specified by section
6({a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this provision shall
relieve the contractor or any
subcontractor of any other obligation
under law or contract for the payment of
a higher wage to any employee,

(2) If this contract succeeds a contract,
subject to the Service Contract Act of
1965 as amended, under which
substantially the same services were
furnished in the same locality and
service employees were paid wages and
fringe benefits provided for in a
collective bargaining agreement, in the
absence of the minimum wage
attachment for this contract setting forth
such collectively bargained wage rates
and fringe benefits, neither the
contractor nor any subcontractor under
this contract shall pay any service
employee performing any of the contract
work (regardless of whether or not such
employee was employed under the
predecessor contract), less than the
wages and fringe benefits provided for
in such collective bargaining
agreements, to which such employee
would have been entitled if employed
under the predecessor contract,
including accrued wages and fringe
benefits and any prospective increases
in wages and fringe benefits provided
for under such agreement. No contractor
or subcontractor under this contract
may be relieved of the foregoing
obligation unless the limitations of
§ 4.1b(b) of 29 CFR Part 4 apply or
unless the Secretary of Labor or his
authorized representative finds, after a
hearing as provided in § 4.10 of 29 CFR
Part 4 that the wages and/or fringe
benefits provided for in such agreement
are substantially at variance with those




49768  Federal Register / Vol. 48, No. 209 / Thursday, Qctober 27, 1983 / Rules and Regulations

which prevail for services of a character
similar in the locality, or determines, as
provided in § 4.11 of 29 CFR Part 4, that
the collective bargaining agreement
applicable to service employees
employed under the predecessor
contract was no! entered into as a result
of arm's-length negotiations. Where it is
found in accordance with the review
procedures provided in 29 CFR 4.10 and/
or 4.11 and Parts 6 and 8 that some or all
of the wages and/or fringe benefits
contained in a predecessor contractor's
collective bargaining agreement are
substantially at variance with those
which prevail for services of a character
similar in the locality, and/or that the
collective hargaining agreement
applicable to service employees
employed under the predecessor
contract was not entered into as a result
of arm’s-length negotiations, the
Department will issue a new or revised
wage determination setting forth the
applicable wage rates and fringe
benefits. Such determination shall be
made part of the contract or
subcontract, in accordance with the
decision of the Administrator, the
Administrative Law Judge, or the Board
of Service Contract Appeals, as the case
may be, irrespective of whether such
issuance occurs prior to or after the
award of a contract or subcontract. 53
Comp. Gen. 401 (1973). In the case of a
wage determnation issued solely as a
result of a finding of substantial
variance, such determination shall be
effective as of the date of the final
administrative decision,

(e) The contractor and any
subcontractor under this contract shall
notify each service employee
commencing work on this contract of the
minimum monelary wage and any fringe
benefits required to be paid pursuant to
this contract, or shall post the wage
determination attached to this contract,
The poster provided by the Department
of Labor (Publication WH 1313) shall be
posted in a prominent and accessible
place at the worksite. Failure to comply
with this requirement is a violation of
section 2(a)(4] of the Act and of this
contract. (Approved by the Office of
Management and Budget under OMB
control number 1215-0150.)

(f) The contractor or subcontractor
shall not permit any part of the services
called for by this contract to be
performed in buildings or surroundings
or under working conditions provided
by or under the control or supervision of
the contractor or subcontractor which
are unsanitary or hazardous or
dangerous to the health or safety of
service employees engaged to furnish
these services, and the contractor or

subcontractor shall comply with the
safety and health standards applied
under 29 CFR Part 1925.

(8)(1) The contractor and each
subcontractor performing work subject
to the Act shall make and maintain for 3
years from the completion of the work
records conlaining the information
specified in paragraphs (g](1) (i) through
(vi) of this section for each employee
subject to the Act and shall make them
available for inspection and
transcription by authorized
representatives of the Wage and Hour
Division, Employment Standards
Administration of the U.S. Department
of Labor. (Sections 4.6(g)(1) (i) through
(vi) approved by the Office of
Management and Budget under OMB
control number 1215-0017 and sections
4.6(g)(1) (v) and (vi) approved under
OMB control number 1215-0150.):

(i) Name and address and social
security number of each employee.

(ii) The correct work classification or
classifications, rate or rates of monetary
wages paid and fringe benefits provided,
rate or rates of fringe benefit payments
in lieu thereof, and total daily and
weekly compensation of each employee.

(iii) The number of daily and weekly
hours so worked by each employee.

[iv) Any deductions, rebates, or
refunds from the total daily or weekly
compensation of each employee.

(v) A list of monetary wages and
fringe benefits for those classes of
service employees not included in the
wage determination attached to this
contract but for which such wage rates
or fringe benefits have been determined
by the interested parties or by the
Administrator or authorized
representative pursuant to the labor
standards clause in paragraph (b) of this
section. A copy of the report required by
the clause in paragraph (b)(2)(ii) of this
Ieecllcm shall be deemed to be such a -

ist,

(vi) Any list of the predecessor
contractor's employees which had been
furnished to the contraclor pursuant to
§ 4.6(1)(2).

(2) The contractor shall also make
available a copy of this contract for
inspection or transcription by
authorized representatives of the Wage
and Hour Division,

(3) Failure to make and maintain or to
make available such records for
inspection and transcription shall be a
violation of the regulations and this
contract, and in the case of failure to
produce such records, the contracting

officer, upon direction of the Department

of Labor and notification of the
contractor, shall take action to cause
suspension of any further payment or

advance of funds until such vication
ceases.

(4) The contractor shall permit
authorized representatives of the Wage
and Hour Division to conduct interviews
with employees at the worksite during
normal working hours.

{h) The contractor shall
unconditionally pay to each employee
subject to the Act all wages due free and
clear and without subsequent deduction
(except as otherwise provided by law or
Regulations, 29 CFR Part 4), rebate, or
kickback on any account. Such
payments shall be made no later than
one pay period following the end of the
regular pay period in which such wages
were earned or accrued. A pay period
under this Act may not be of any
duration longer than semi-monthly,

{i) The contracting officer shall
withhold or cause to be withheld from
the Government prime contractor under
this or any other Government contract
with the prime contractor such sums as
an appropriate official of the
Department of Labor requests or such
sums as the contracting officer decides
may be necessary to pay underpaid
employees employed by the contractor
or subcontractor. In the event of failure
to pay any employees subject to the Act
all or part of the wages or fringe benefits
due under the Act, the agency may, after
authorization or by direction of the
Department of Labor and written
notification to the contractor, take
action to cause suspension of any
further payment or advance of funds
until such violations have ceased.
Additionally, any failure to comply with
the requirements of these clauses
relating to the Service Contract Act of
1965, may be grounds for termination of
the right to proceed with the contract
work. In such event, the Government
may enter into other contracts or
arrangements for completion of the
work, charging the conlractor in default
with any additional cost.

(i) The contractor agrees.to insert
these clauses in this section relating to
the Service Contract Act of 1965 in all
subcontracts subject to the Act. The
term “conlractor™ as used in these
clauses in any subcontract, shall be
deemed to refer o the subcontractar,
excepl in the term “Government prime
contraclor.”

(k){1) As used in these clauses, the
term “service employee™ means any
person engaged in the performance of
this contract other than any person
employed in a bona fide executive,
administrative, or professional capacity,
as those terms are defined in Part 541 of
Title 29, Code of Federal Regulations, as
of July 80, 1878, and any subsequent
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revision of those regulations. The term
"service employee" includes all such
persons regardiess of any contractual
relationship that may be alleged to exist
between a contractor or subcontractor
and such persons.

(2) The following statement is
included in contracts pursuant to section
2(a)(5) of the Act and is for
informational purposes only:

The following classes of service
employees expected to be employed
under the contract with the Government
would be subject, if employed by the
contracting agency, to l?\e provisions of
5 U.S.C. 5341 or 5 U.S.C. 5332 and would,
if so employed, be paid not less than the
following rates of wages and fringe
benefits:

Monetary

bonafits

(1)(1) If wages to be paid or fringe
benefits to be furnished any service
employees employed by the Government
prime contractor or any subcontractor
under the contract are provided for in a
collective bargaining agreement which
is or will be effective during any period
in which the contract is being
performed, the Government prime
contractor shall report such fact to the
contracting officer, together with full
information as to the application and
accrual of such wages and fringe
benefits, including any prospective
increases, to service employees engaged
in work on the contract, and a copy of
the callective bargaining agreement,
Such report shill be made upon
commencing performance of the
contract, in the case of collective
bargaining agreements effective at such
time, and in the case of such agreements
or provisions or amendments thereof
cffective al a later time during the
period of contract performance, such
agreements shall be reported promptly
alter negotiation thereof. (Approved by
the Office of Management and Budget
under OMB contrel number 1215-0150,)

(2) Not less than 10 days prior to
completion of any contract being
performed at a Federal facility where
service employees may be retained in
the performance of the succeeding
contraot and subject to a wage
determination which contains vacation
or other benefit provisions based upon
length of service with a contractor
(predecessor) or successor (§ 4.173 of
Regulations, 28 CFR Part 4), the
incumbent prime contractor shall furnish
to the contracting officer a certified list

of the names of all service employees on
the contractor's or subcontractor's
payroll during the last month of contract
performance. Such list shall also contain
anniversary dates of employment on the
contract either with the current or
predecessor contractors of each such
scrvice employee, The contracting
officer shall turn over such list to the
successor contractor at the
commencement of the succeeding
contract. (Approved by the Office of
Management and Budget under OMB
control number 1215-0150.)

(m) Rulings and interpretations of the
Service Contract Act of 1965, as
amended; are contained in Regulations,
29 CFR Part 4.

(n)(1) By entering into this contract,
the contractor (and officials thereof)
certifies that neither it (nor he or she)
nor any person or firm who has a
substantial interest in the contractor's
firm is a person or firm ineligible to be
awarded Government contracts by
virtue of the sanctions imposed pursuant
to section 5 of the Act.

(2) No part of this contract shall be
subcontracted to any person or firm
ineligible for award of a Government
contract pursuant to section 5 of the Act.

(3) The penalty for making false
statements is prescribed in the U.S.
Criminal Code, 18 U.S.C. 1001.

(o) Notwithstanding any of the clauses
in paragraphs (b) through (m) of this
section relating to the Service Contract
Act of 1985, the following employees
may be employed in accordance with
the following variations, tolerances, and
exemptions, which the Secretary of
Labor, pursuant to section 4{b) of the
Act prior to its amendment by Public
Law 92-473, found to be necessary and
proper in the public interest or to avoid
serious impairment of the conduct of
Government business:

(1) Apprentices, student-learners, and
workers whose earning capacity is
impaired by age, physical, or mental
deficiency or injury may be employed at
wages lower than the minimum wages
otherwise required by section 2{a)(1) or
2(b)(1) of the Service Contract Act
without diminishing any fringe benefits
or cash payments in lieu thereof
required under section 2(a)(2) of that
Act, in accordance with the conditions
and procedures prescribed for the
employment of apprentices, student-
learners, handicapped persons, and
handicapped clients of sheltered
workshops under section 14 of the Fair
Labor Standards Act of 1938, in the
regulations issued by the Administrator
(29 CFR Parts 520, 521, 524, and 525).

(2) The Administrator will issue
certificates under the Service Contract
Act for the employment of apprentices,

student-learners, handicapped persons,
or handicapped clients of sheltered
workshops not subject to the Fair Labor
Standards Act of 1938, or subject to
different minimum rates of pay under
the two acts, authorizing appropriate
rates of minimum wages (but without
changing requirements concerning fringe
benefits or supplementary cash
payments in lieu thereof), applying
procedures prescribed by the applicable
regulations issued under the Fair Labor
Standards Act of 1938 (29 CFR Parts 520,
521, 524, and 525).

(3) The Administrator will also
withdraw, annul, or cancel such
certificates in accordance with the
regulations in Parts 525 and 528 of Title
29 of the Code of Federal Regulations.

(p) Apprentices will be permitted to
work at less than the predetermined rate
for the work they perform when they are
employed and individually registered in
a bona fide apprenticeship program
registered with a State Apprenticeship
Agency which is recognized by the U.S,
Department of Labor, or if no such
recognized agency exists in a State,
under & program registered with the
Bureau of Apprenticeship and Training,
Employment and Training
Administration, U.S. Department of
Labor. Any employee who is not
registered as an apprentice in an
approved program shall be paid the
wage rate and fringe benefits contained
in the applicable wage determination for
the journeyman classification of work
actually performed. The wage rates paid
apprentices shall not be less than the
wage rate for their level of progress set
forth in the registered program,
expressed as the appropriate percentage
of the journeyman's rate contained in
the applicable wage determination. The
allowable ratio of apprentices to
journeymen employed on the contract
work in any craft classification shall not
be greater than the ratio permitied to the
contractor as to his entire work force
under the registered program.

(g) An employee engaged in an
occupation in which he or she
customarily and regularly receives more
than $30 a month in tips may have the
amounl of tips credited by the employer
against the minimum wage required by
section 2(a)(1) or section 2{b)(1) of the
Act in accordance with section 3{m) of
the Fair Labor Standards Act and
Regulations, 28 CFR Part 531: Provided,
however, That the amount of such credit
may not exceed $1.24 per hour beginning
January 1, 1880, and $1.34 per hour after
December 31, 1980. To utilize this
proviso:
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(1) The employer must inform tipped
employees about this tip credit
allowance before the credit is utilized:

(2) The employees must be allowed to
retain all tips (individually or through a
pooling arrangement and regardless of
whether the employer elects to take a
credit for tips received);

(3) The employer must be able to
show by records that the employee
receives at least the applicable Service
Contract Act minimum wage through the
combination of direct wages and tip
credit; (approved by the Office of
Management and Budget under OMB
control number 1215-0017);

{4) The usa of such tip credit must
have been permitted under any
predecessor collective bargaining
agreement applicable by virtue of
section 4(c) of the Act.

(r) Disputes concerning labor
standards. Disputes arising out of the
labor standards provisions of this
contract shall not be subject to the
general disputes clause of this contract.
Such disputes shall be resolved in
accordance with the procedures of the
Department of Labor set forth in 29 CFR
Parts 4, 6, and 8, Disputes within the
meaning of this clause include disputes
between the contractor (or any of its
subcontractors) and the contracting
agency, the U.S. Department of Labor, or
the employees or their representatives.

§4.7 Labor standards clause for Federal
service contracts not exceeding $2,500.

Every contract with the Federal
Government which is not in excess of
$2,500 but has as its principal purpose
the furnishing of services through the
use of service employees shall contain
the following clause:

Service Contract Act. Except to the
extent that an exemption, variation or
tolerance would apply if this were a
contract in excess of $2,500, the
contractor and any subcontractor
hereunder shall pay all of his employees
engaged in performing work on the
contract not less than the minimum
wage specified under section 6{a}{1) of
the Fdir Labor Standards Act of 1938, as
amended. Regulations and
interpretations of the Service Contract
Act of 1965, as amended, are contained
in 29 CFR Part 4,

§4.8 Notice of awards.

Whenever an agency of the United
States or the District of Columbia
awards a contract subject to the Act
which may be in excess of $10,000 and
such agency does not submit Standard
Form 279, FPDS Individual Contract
Action Report, or its equivalent, to the
Federal Procurement Data System, it
shall furnish the Wage and Hour

Division, ESA, an original and one copy
of Standard Form 989, Notice of Award of
Contract, unless it makes other
arrangements with the Wage and Hour
Division for notifying it of such contract
awards, The form shall be completed as
follows:

{a) Items 1 through 7 and 12 and 13:
Self-explanatory;

(b) Item 8: Enter the notation “Service
Contract Act;"

(c) Item 9: Leave blank;

(d) Item 10: (1) Enter the notation
"Major Category," and indicate beside
this entry the general service area into
which the contract falls (e.g., food
services, grounds maintenance,
computer services, installation or
facility support services, custodial-
janitorial service, garbage collection,
insect and rodent control, laundry and
drycleaning services, etc.);

(e) Item 11: Enter the dollar amount of
the contract, or the estimated dollar
value with the notation “estimated" (if
the exact amount is not known), If
neither the exact nor the estimated
dollar value is known, enter
“indefinite," or “not to exceed $—."
Supplies of Standard Form 99 are
available in all GSA supply depots
under stock number 7. 9

§4.9 [Reserved]

§4.10 Substantial variance proceedings
under section 4(c) of the Act.

(a) Statutory provision. Under section
4(c) of the Act, and under corresponding
wage determinations made as provided
in section 2(a) (1) and (2) of the Act,
contractors and subcontractors
performing contracts subject to the Act
generally are obliged to pay to service
employees employed on the contract
work wages and fringe benefits not less
than those to which they would have
been entitled under a collective
bargaining agreement if they were
employed on like work under a
predecessor contract in the same
locality. (See §§ 4.1b, 4.3, 4.6(d)(2).)
Section 4{c) of the Act provides,
however, that “such obligations shall
not apply if the Secretary finds after a
hearing in accordance with regulations
adopted by the Secretary that such
wages and fringe benefits are
substantially at variance with those
which prevail for services of a character
similar in the locality".

(b) Prerequisites I%r hearing. (1)(i) A
request for a hearing under this section
may be made by the contracting agency
or other person affected or interested,
including contractors or prospective
contractors and associations of
contractors, representatives of
employees, and other interested

Governmental agencies. Such a request
shall be submitted in writing to the
Administrator, Wage and Hour Division,
Employment Standards Administration,
U.S. Department of Labor, Washington,
D.C. 20210, and shall include the
following:

(A) The number of any wage
determination at issue, the name of the
contracting agency whose contract is
involved, and a brief description of the
services to be performed under the
contract:

(B) A statement regarding the status of
the procurement and any estimated
procurement dates, such as bid opening,
contract award, commencement date of
the contract or its follow-up option
period:

(C) A statement of the applicant’s
case, setting forth in detail the reasons
why the applicant believes that a
substantial variance exists with respect
to some or all of the wages and/or fringe
benefits, attaching available data
concerning wages and/or fringe benefits
prevailing in the locality;

(D) Names and addresses (to the
extent known) of interested parties.

(ii) If the information in paragraph
(b)(1)(i) of this section is not submitted
with the request, the Administrator may
deny the request or request
supplementary information, at his/her
discretion. No particular form is
prescribed for submission of a request
under this section,

(2) The Administrator will respond to
the party requesting a hearing within 30
days after receipt, granting or denying
the request or advising that additional
time is necessary for a decision. No
hearing will be provided pursuant to this
section and section 4{c) of the Act
unless the Administrator determines
from information available or submitted
with a request for such a hearing that
there may be a substantial variance
between some or all of the wage rates
and/or fringe benefits provided for in a
collective bargaining agreement to
which the service employees would
otherwise be entitled by virtue of the
provisions of section 4{c) of the Act, and
those which prevail for services of a
character similar in the locality.

(3) Pursuant to section 4{b} of the Act,
requests for a hearing shall not be
considered unless received as specified
below, except in those situations where
the Administrator determines that
extraordinary circumstances exist:

(i) For advertised contracts, prior to
ten days before the award of the
contract;

(ii) For negotiated contracts and for
contracts with provisions extending the
initial term by option, prior to the
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commencement date of the contract or
the follow-up option period, as the case
may be.

(c) Referral to the Chief
Administrative Law Judge. When the
Administrator determines from the
information available or submitted with
s request for a hearing that there may be
a substantial variance, the
Administrator on his/her own motion or
on application of any interested person
will by order refer the issue to the Chief
Administrative Law Judge, for
designation of an Administrative Law
judge who shall conduct such a fact
finding hearing as may be necessary to
render a decision solely on the issue of
whether the wages and/or fringe
benefits contained in the collective
bargaining agreement which was the
baesis for the wage determination at
issue are substantially at variance with
those which prevail for services of a
character gimilar in the locality.
However, in situations where there is
also @ question as to whether the
colleclive bargaining agreement was
reached as & result of “arm's-length
negotiations” (see § 4.11), the referral
shall include both issues for resolution
in one proceeding. No authority is
delegated under this section to hear
and/or decide any other issues
pertaining to the Service Contract Act.
As provided in section 4(a) of the Act,
the provisions of §§ 4 and 5 of the
Walsh-Healey Public Contracts Act (41
U1.8.C. 38, 39) shall be @pplicable to such
proceeding, which shall be conducted in
accordance with the procedures set
forth at 29 CFR Part 6.

(d) The Administrator shall be an
interested party and shall have the
opportunity to participate in the
proceeding to the degree he/she
considers appropriate.

§4.11 Arm's length proceedings.

(a) Statutory provision. Under Section
4(c) of the Act, the wages and fringe
benefits provided in the predecessor
contractor’s collective bargaining
ngreement must be reached “as a result
of arm’s-length negotiations." This
provision precludes arrangements by
parties o a collective bargaining
agreement who, either separately or
together, act with an intent to take
advantage of the wage determination
scheme provided for in Sections 2(a) and
4(c) of the Act. See Trinity Services, Inc.
v. Marshall, 593 F.2d 1250 {D.C. Cir.
1678). A finding as lo whether a
collective bargaining agreement or
particular wages and fringe benefits
therein are reached as a result of arm’s-
length negotiations may be made
through investigation, hearing or

otherwise pursuant to the Secretary’s
authority under Section 4{a) of the Act.

(b) Prerequisites for hearing. (1) A
request for a determination under this
section may be made by a contracting
agency or other person affected or
interested, including contractors or
prospective contractors and
associations of contractors,
representatives of employees, and
interested Governmental agencies. Such
a request shall be submitted in writing
to the Administrator, Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, Washington, D.C. 20210.
Although no particular form is
prescribed for submission of a request
under this section, such request shall
include the following information:

(i) A statement of the applicant’s case
setting forth in detail the reasons why
the applicant believes that the wages
and fringe benefits contained in the
collective bargaining agreement were
not reached as a result of arm’s-leng
negotiations; :

(ii) A statement regarding the status of
the procurement and any estimated
procurement dates, such as bid opening,
contract award, commencement date of
the contract or its follow-up option
period;

(iii) Names and addresses (to the
extent known) of interested parties.

(2) Pursuant to Section 4(b] of the Act,
requests for a hearing shall not be
consideréd unless received as specified
below except in those situations where
the Administrator determines that
extraordinary circumstances exist:

(i) For advertised contracts, prior to
ten days before the award of the
contract;

(ii) For negotiated contracts and for
contracts with provisions extending the
term by option, prior to the
commencement date of the contract or
the follow-up option period, as the case
may be, &

(c)(1) The Administrator, on his/her
own motion or after receipt of a request
for a determination, may make a finding
on the issue of arm’s-length negotiations.

(2) If the Administrator determines
that there may not have been arm’s-
length negotiations, bul finds that there
is insufficient evidence to render a final
decision thereon, the Administrator may
refer the issue to the Chief
Administrative Law Judge in accordance
with paragraph (d) of this section.

(3)(i) If the Administrator finds that
the collective bargaining agreement or
wages and fringe benefits at issue were
reached as a result of arm's-length
negotiations or that arm’s-length
negotiations did not take place, the

interested parties, including the parties
1o the collective bargaining agreement,
will be notified of the Administrator's
findings, which shall include the reasons
therefor, and such parties shall be
afforded an opportunity to request that a
hearing be held to render a decision on
the issue of arm’s-length negotiations.

(ii) Such parties shall have 20 days
from the date of the Administrator's
ruling to request & hearing. A detailed
statement of the reasons why the
Administrator’s ruling is in error,
including facts alleged to be in dispute,
if any, shall be submitted with the,
request for a hearing.

(iit) If no hearing is requested within
the time mentioned in paragraph
{c)(3}ii) of this section above, the
Administrator's ruling shall be final,
and, in the case of a finding that arm’s-
length negotiations did not take place, a
new wage determination will be issued
for the contract. If a hearingis *
requested, the decision of the
Administrator shall be inoperative.

(d) Referrol to the Chief
Administrative Law Judge. The
Administrator on his/her own motion,
under paragraph (c)(2) of this section or
upon a request for a hearing under
paragraph (c)(3)(ii) of this section where
the Administrator determines that
material facts are in dispute, shall by
order refer the issue to the Chief
Administrative Law Judge for
designation of an Administrative Law
Judge, who shall conduct such hearings
as may be necessary to render a
decision solely on the issue of arm’s-
length negotiations. However, in
situations where there is also a question
as to whether some or all of the
collectively bargained wage rates and/
or fringe benefits are substantially at
variance (see § 4.10), the referral shall
include both issues for resolution in one
proceeding. As provided in Section 4(a)
of the Act, the provisions of Sections 4
and 5 of the Walsh-Healey Public
Contracts Act (41 U.S.C. 38, 38) shall be
applicable to such proceeding, which
shall be conducted in accordance with
the procedures set forth at 20 CFR Part
6.

(e) Referral to the Board of Service
Contract Appeals. When a party
requests a hearing under paragraph
(c)(3)(ii) of this section and the
Administrator determines that no
material facts are in dispute, the
Administrator shall refer the issue and
the record compiled thereon to the
Board of Service Contract Appeals to
render a decision solely on the issue of
arm's-length negotiations. Such
proceeding shall be conducted in
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accordance with the procedures set
forth at 29 CFR Part 8.

§4.12 Substantial interest proceedings.

(a) Statutory provision. Under Section
5(a) of the Act, no contract of the United
States (or the District of Columbia) shall
be awarded to the persons or firms
appearing on the list distributed by the
Comptroller General giving the names of
persons or firms who have been found
to have violated the Act until 3 years
have elapsed from the date of
publication of the list. Section 5(a)
further states that “no contract of the
United States shall be awarded * * * to
any firm, corporation, partnership, or
association in which such persons or
firms have a substantial interest * * * .
A finding as to whether persons or firms
whose names appear on the debarred
bidders list have a substantial interest
in any other firm, corporation,
partnership, or association may be made
through investigation, hearing, or
otherwise pursuant to the Secretary's
authority under Section 4(a) of the Act.

(b) Ineligibility. See § 4.188 of this
part for the Secretary’s rulings and
interpretations with respect to
substantial interest.

(c){1) A request for a determination
under this section may be made by any
interested party, including contractors
or prospective contractors, and
associations of contractors,
representatives of employees, and
interested Government agencies. Such a
request shall be submitted in writing to
the Administrator, Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor, Washington, D.C. 20210.

(2) The request shall include a
statement setting forth in detail why the
petitioner believes that a person or firm
whose name appears on the debarred
bidders list has a substantial interest in
any firm, corporation, partnership, or
assoaiation which is seeking or has been
awarded a contract of the United States
or the District of Columbia. No
particular form is prescribed for the
submission of a request under this
section.

(d)(1) The Administrator, on his/her
own motion or after receipt of a request
for a determination, may make a finding
on the issue of substantial interest.

(2) i the Administrator determines
that there may be a substantial interest,
but finds that there is insufficient
evidence to render a final ruling thereon,
the Administrator may refer the issue to
the Chief Administrative Law Judge in
accordance with paragraph (e) of this
section,

(3) If the Administrator finds that no
substantial interest exists, or that there

is not sufficient information to warrant
the initiation of an investigation, the
requesting party, if any, will be so
notified and no further action taken.

(4)(i) If the Administrator finds that a
substantial interest exists, the person or
firm affected will be notified of the
Administrator's finding, which shall
include the reasons therefor, and such
person or firm shall be afforded an
opportunity to request that a hearing be
held to render a decision on the issue of
substantial interest.

{ii) Such person or firm shall have 20
days from the date of the
Administrajor’s ruling to request a
hearing. A detailed statement of the
reasons why the Administrator's ruling
is in error, including facts alleged to be
in dispute, if any, shall be submitted
with the request for a hearing,

(iii) If no hearing is requested within
the time mentioned in paragraph
(d)(4)(ii) of this section, the
Administrator's finding shall be final
and the Administrator shall so notify the
Comptroller General. If a hearing is
requested, the decision of the
Administrator shall be inoperative
unless and until the Administrative Law
Judge or the Board of Service Contract
Appeals issues an order that there is a
substantial interest.

(e) Referral to the Chief
Administrative Law Judge. The
Administrator on his/her own motion, or
upon a request for a hearing where the
Administrator determines that relevant
facts are in dispute, shall by order refer
the issue to the Chief Administrative
Law Judge, for designation of an
Administrative Law Judge who shall
conduct such hearings as may be
necessary to render a decision solely on
the issue of substantial interest, As
provided in Section 4(a) of the Act, the
provisions of Sections 4 and 5 of the
Walsh-Healey Public Contracts Act (41
U.S.C. 38, 39) shall be applicable to such
proceedings, which shall be conducted
in accordance with the procedures set
forth at 29 CFR Part 6.

(f) Reférral to the Board of Service
Contract Appeals. When the person or
firm requests a hearing and the
Administrator determines that relevant
facts are not in dispute, the
Administrator will refer the issue and
the record compiled thereon to the
Board of Service Contract Appeals to
render a decision solely on the issue of
substantial interest. Such proceeding
shall be conducted in accordance with
the procedures set forth at 29 CFR Part
B.

Subpart B—Wage Determination
Procedures

§4.50 Types of wage and fringe benefit
determinations.

The Administrator specifies the
minimum monetary wages and fringe
benefits to be paid as required under the
Act in two types of determinations:

(e) Prevailing in the Locality.
Determinations that set forth minimum
monetary wages and fringe benefits
determined to be prevailing for various
classes of service employees in the
locality (sections 2(a)(1) and 2(a)(2) of
the Act) after giving “due consideration”
to the rates applicable to such service
employees if directly hired by the
Federal Government (section 2(a)(5) of
the Act); and

(b) Collective Bargaining
Agreement—{Successorship).
Determinations that set forth the wage
rates and fringe benefits, including
accrued and prospective increases,
contained in a collective bargaining
agreement applicable to the service
employees who performed on a
predecessor contract in the same
locality (sections 4(c) and 2(a) (1) and (2)
of the Act).

§4.51 Prevailing in the locality
determinations.

{a) Information considered. The
minimum monetary wages and fringe
benefits set forth in determinations of
the Secretary are based on all available
pertinent information as to wage rates
and fringe benefits being paid at the
time the determination is made. Such
information is most frequently derived
from area surveys made by the Bureau
of Lahor Statistics, U.S. Department of
Labor, or other Labor Department
personnel. Information may also be
obtained from Government contracting
officers and from other available
sources, including employees and their
representatives and employers and their
associations. The determinations may
be based on the wage rates and fringe
benefits contained in collective .
bargaining agreements where they have
been determined to prevail in a locality
for specified occupational class(es) of
employees.

(b) Determination of Prevailing Rates.
Where a single rate is paid to a majority
(50 percent or more) of the workers in a
class of service employees engaged in
similar work in a particular locality, that
rate is determined to prevail. The wage
rates and fringe benefits in a collective
bargaining agreement covering 2,001
janitors in a locality, for example,
prevail if it is determined that no more
than 4,000 workers are engaged in such
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janitorial work in that locality. In the
case of information developed from
surveys, statistical measurements of
central tendency such as a median (a
point in a distribution of wage rates
where 50 percent of the surveyed
workers receive that or a higher rate and
an equal number receive a lesser rate)
or the mean (average) are considered
reliable indicators of the prevailing rate.
Which of these statistical measurements
will be applied in a given case will be
determined after a careful analysis of
the overall survey, separate
classification data, patterns existing
between survey periods, and the way
the separate classification data
interrelate. Use of the median is the
general rule. However, the mean
(average) rate may be used in situations
where, after analysis, il is determined
that the median is not & reliable
indicator, Examples where the mean
may be used include situations where:

(1) The number of workers studied for
the job classification constitutes a
relatively small sample and the
computed median results in an actual
rate that is paid to few of the studied
workers in the class;

(2) Statistical deviation such as a
skewed (bimodal or multimodal)
frequency distribution biases the
median rate due to large concentrations
of workers toward either end of the
distribution curve and the computed
median results in an actual rate that is
paid to few of the studied workers in the
class; or

(3) The computed median rate distorts
historic wage relationships between job
levels within a classification family (i.e.,
Electronic Technician Classes A, B, and
C levels within the Electronic technician
classification family), between
clussifications of different skill levels
(i.e. a maintenance electrician as
compared with a maintenance
carpenter), or, for example, yields a
wage movemen! inconsistent with the
pattern shown by the survey overall or
with related and/or similarly skilled job
classifications,

(c) Slotting wage rotes. In some
instances, a wage survey for a particular
locality may result in insufficient data
for one or more job classifications that
ure required in the performance of a
contract. Establishment of a prevailing
wage rate for certain such
classifications may be accomplished
through a “slotting” procedure, such as
that used under the Federal pay system.
Under this procedure, wage rates are
derived for a classification based on a
comparison of equiyalent or similar job
duty and skill characteristics between
the classifications studied and those for
which no survey data is available. As an

example, a wage rate found prevailing
for the janitorial classification may be
adopted for the classification of mess
attendant if the skill and duties
attributed to each classification are
known to be rated similarly under pay
classification schemes. (Both
classifications are assigned the same
wage grade under the Coordinated
Federal Wage System and are paid at
the Wage Board grade 2 when hired
directly by a Federal agency.)

(d) Due consideration. In making
wage and fringe benefit determinations,
section 2{a)(5) of the Act requires that
due consideration be given to the rates
that would be paid by the Federal
agency to the various classes of service
employees if § 5341 or § 5332 of Tille 5,
United States Code, were applicable to
them. Section 5341 refers to the Wage
Board or Coordinated Federal Wage
System for “blue collar” workers and
§ 5332 refers to the General Schedule
pay system for “white collar” workers.
The term “due consideration” implies
the exercise of discretion on the basis of
the facts and circumstances surrounding
each determination, recognizing the
legislative objective of narrowing the
gap between the wage rates and [ringe
benefits prevailing for service
employees and those established for
Federal employees. Each wage
determination is based on a survey or
other information on the wage rates and
fringe benefits being paid in a particular
locality and also takes into account
those wage rates and fringe benefits
which would be paid under Federal pay
systems.

-

Determinations based on the
collective bargaining agreement of a
predecessor contractor set forth by job
classification each provision relating to
wages (such as the established straight
time hourly or salary rate, cost-of-living
allowance, and any shift, hazardous,
and other similar pay differentials) and
to fringe benefits (such as holiday pay,
vacation pay, sick leave pay, life,
accidental death, disability, medical,
and dental insurance plans, retirement
or pension plans, severance pay,
supplemental unemployment benefits,
saving and thrift plans, stock-option
plans, funeral leave, jury/witness leave,
or military leave} contained in the
predecessor’s collective bargaining
agreement, as well as conditions
governing the payment of such wages
and fringe benefits. Accrued wages and
fringe benefits and prospective
increases therein are also included.
Each wage determination Is limited in
application to a specific contract

succeeding a contract which had been
performed in the same locality by a
contractor with a collective bargaining
agreement, and contains & notice to
prospective bidders regarding their
obligations under section 4(c] of the Act.

§4.53 Locality basis of wage and fringe
benefit determinations.

(a) Under section 2(a) of the Act, the
Secretary or his authorized
representative is given the authorily to
determine the minimum monelary wages
and fringe benefits prevailing for various
classes of service employees “in the
locality”. Although the term “locality”
has reference to a geographic area, it
has an elastic and variable meaning and
contemplates consideration of the
existing wage structures which ar
pertinent to the employment of
particular classes of service employees
on the varied kinds of service contracts.
Because wage structures are exiremely
varied, there can be no precise single
formula which would define the
geographic limits of a “locality” that
would be relevant or appropriate for the
determination of prevailing wage rates
and prevailing fringe benefits in all
situations under the Act. The locality
within which a wage or fringe benefit
determination is applicable is, therefore,
defined in each such determination upon
the basis of all the facts and
circumstances pertaining to that
determination. Locality is ordinarily
limited geographically to a particular
county or cluster of counties comprising
a metropolitan area. For example, a
survey by the Bureau of Labor Statistics
of the Baltimore, Maryland Standard
Metropolitan Statistical Area includes
the counties of Baltimore, Harford,
Howard, Anne Arundel, and the City of
Baltimore. A wage determination based
on such information would define
locality as the same geographic area
included within the scope of the survey.
Locality may also be defined as, for
example, a city, a State, or, under rare
circumstances, a region, depending on
the actual place or places of contract
performance, the geographical scope of
the data on which the determination *
was based, the nature of the services
being contracted for, and the
procurement method used. In addition,
in Southern Packaging & Storage Co. v.
United States, 618 F.2d 1088 {4th Cir,
1980), the court held that a nationwide
wage determination normally is.not
permissible under the Act, but
postulated that “there may be the rare
and unforeseen service contract which
might be performed at locations
throughout the country and which would
generate truly nationwide competition”.
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(b) Where the services are to be
performed for a Federal agency at the
site of the successful bidder, in contrast
to services to be performed at a specific
Federal facility or installation, or in the
locality of such installation, the location
where the work will be performed often
cannot be ascertained at the time of bid
advertisemen! or solicitation. In such
instances, wage determinations will
generally be issued for the various
localities identified by the agency as set
forth in § 4.4(a)(2)(i).

{c) Where the wage rates and fringe
benefits contained in a collective
bargaining agreement applicable to the
predecessor contract are set forth in a
determination, locality in such a
determination is typically described as
the geographic area in which the
predecessor contract was performed.
The determination applies to any
successor contractor which performs the
contract in the same locality. However,
see § 4.163(i).

§4.54 Issuance and revision of wage
determinations.

(a) Section 4.4 of Subpart A requires
that the awarding agency file a notice of
intention to make a service contract
which is subject to the Act with the
Wage and Hour Division, Employment
Standards Administration, prior to any
invitation for bids or the commencement
of negotiations for any contract
exceeding $2,500. Upon receipt of the
notice, the Wage and Hour Division may
issue a new determination of minimum
monetary wages and fringe benefits for
the classes of service employees who
will perform work on the contract or
may revise a determination which is
currently in effect.

(b) Determinations will be reviewed
periodically and where prevailing wage
rates or fringe benefits have changed,
such changes will be reflected in revised
determinations, For éxample, in a
locality where it is determined that the
wage rate which prevails for a particular
class of service employees is the rate
specified in a collective bargaining
agreement(s) applicable in that locality,
and such agreement(s) specifies
increases in such rates to be effective on
specific dates, the determinations would
be revised to reflect such changes as
they become effective. Revised
determinations shall be applicable to
contracts in accordance with the
provisions of § 4.5(a)(2) of Subpart A.

(c) Determinations issued by the
Wage and Hour Division with respect to
particular contracts are required to be
incorporated in the invitations for bids
or requests for proposals or quotations
issued by the contracting agencies, and
are to be incorporated in the contract

specifications in accordance with § 4.5
of Subpart A. In this manner,
prospective contractors and
subcontractors are advised of the
minimum monetary wages and fringe
benefits required under the mos!
recently applicable determination to be
paid the service employees who perform
the contract work. These requirements
are, of course, the same for all bidders
s0 none will be placed at a competitive
disadvantage.

§4.55 Review and reconsideration of
wage determinations.

(a) Review by the Administrator. (1)
Any interested party affected by a wage
determination issued under section 2{a)
of the Act may request review and
reconsideration by the Administrator. A
request for review and reconsideration
may be made by the conlracting agency
or other interested party, including
coniractors or prospective contractors
and associations of contraclors,
representatives of employees, and other
interested Governmental agencies. Any
such request must be accompanied by
supporting evidence. In no event shall
the Administrator review a wage
determination or its applicability after
the opening of bids in the case of a
competitively advertised procurement,
or, later than 10 days before
commencement of a contract in the case
of a negotiated procurement, exercise of
a contract option or extension. This
limitation is necessary in order to
ensure competitive equality and an
orderly procurement process.

(2) The Administrator shall, upon
receipt of a request for reconsideration,
review the data sources relied upon as a
basis for the wage determination, the
evidence furnished by the party
requesting review or reconsideration,
and, if necessary lo resolve the matter,
any additional information found to be
relevant to determining prevailing wage
rates and fringe benefits in a particular
locality. The Administrator, pursuant to
a review of available information, may
issue a new wage determination, may
cause the wage determination to be
revised, or may affirm the wage
determination issued, and will notify the
requesting party in writing of the action
taken. The Administrator will render a
decision within 30 days of receipt of the
request or will notify the requesting
party in writing within 30 days of receipt
that additional time is necessary,

(b) Review by the Board of Service
Contract Appeals. Any decision of the
Administrator under paragraph (a) of
this section may be appealed to the
Board of Service Contract Appeals
within 20 days of issuance of the
Administrator's decision. Any such

appeal shall be in accordance with the
provisions of Part 8 of this title. \

Subpart C—Application of the
McNamara-O'Hara Service Contract
Act

Introductory

§4.101 Oficlal rulings and interpretations
in this subpart.

(2) The purpose of this subpart is lo
provide, pursuant to the authority cited
in § 4102, official rulings and
interpretations with respect to the
application of the McNamara-O'Hara
Service Contract Act for the guidance of
the agencies of the United States and
the District of Columbia which may
enter into and administer contracts
subject to its provisions, the persons
desiring to enter into such contracts
with these agencies, and the contractors,
subcontractors, and employees who
perform work under such contracts.

(b) These rulings and interpretations
are intended to indicate the construction
of the law and regulations which the
Department of Labor believes to be
correct and which will be followed in
the administration of the Act unless and
until directed otherwise by Act of
Congress or by authoritative ruling of
the courts, or if it is concluded upon
reexamination of an interpretation that
it is incorrect. See for example,
Skidmore v, Swift & Co., 323 U.S. 134
(1844); Roland Co. v. Walling, 326 U.S.
657 (19468); Endicott Johnson Corp. v.
Perkins, 317 U.S. 501, 507-509 (1943);
Perkins v. Lukens Steel Co., 310 U.S. 113,
128 (1940); United States v. Western
Pacific Railroad Co., 352 U.S. 59 {1958).
The Department of Labor {(and not the
contracting agencies) has the primary
and final authority and responsibility for
administering and interpreting the Act,
including making determinations of
coverage. See Woodside Villoge v.
Secretary of Labor, 611 F. 2d 312 (9th
Cir. 1980); Nello L. Teer Co. v. United
States, 348 F.2d 533, 539-540 (Ct. Cl.
1965), cert. denied, 3683 U.S. 934; North
Georgia Building & Construction Trades
Council v. U.S. Department of
Transportation, 399 F. Supp. 58, 63 (N.D.
Ga. 1975) (Davis-Bacon Act); Curtiss-
Wright Corp. v. McLucas, 364 F, Supp.
750, 769-72 (D.N.J. 1873); and 43 Atty.
Gen, Ops. —— (March 9, 1979); 53
Comp. Gen. 647, 649-51 (1974); 57 Comp.
Gen. 501, 506 (1978).

(c) Court decisions arising under the
Act (as well as under related remedial
labor standards laws such as the Walsh-
Healey Public Contracts Act, the Davis-
Bacon Act, the Contract Work Hours
and Safety Standards Act, and the Fair
Labor Standards Act) which support
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policies and interpretations contained in
this part are cited where it is believed
that they may be helpful. On matters
which have not been authoritatively
determined by the courts, it is necessary
for the Secretary of Labor and the
Administrator to reach conclusions as to
the meaning and the application of
provisions of the law in order to carry
out their responsibilities of
sdministration and enforcement
(Skidmore . Swift & Co,, 323 U.S. 134
(1944)). In order that these positions may
be made known to persons who may be
aifected by them, official interpretations
and rulings are issued by the
Administrator with the advice of the
Solicitor of Labor, as authorized by the
Secretary (Secretary's Order No. 18-75,
Nov. 21, 1975, 40 FR 55913; Employment
Standards Order No. 2-76, Feb. 23, 1976,
41 FR 9016). These interpretations are a
proper exercise of the Secretary’s
authority. /daho Sheet Metal Works v.
Wirtz, 383 U.S. 190, 208 (1966), reh. den.
383 U.S. 963 (1966). References to
pertinent legislative history, decisions of
the Comptroller General and of the
Attorney General, and Administrative
Law Judges' decisions are also made in
this part where it appears they will
contribute to a better understanding of
the stated interpretations and policies.

(d) The interpretations of the law
contained in this part are official
interpretations which may be relied
upon, The Supreme Court has ;
recognized that such interpretations of
the Act “provide a practical guide to
employers and employees as to how the
office representing the public interest in
its enforcement will seek to apply it"
and “constitute a body of experience
and informed judgment to which courts
and litigants may properly resort for
guidance” (Skidmore v. Swift & Co., 323
U.S. 134 (1944)). Interpretations of the
sgency charged with administering an
Act are generally afforded deference by
the courts. (Griges v. Duke Power Co.,
401 U.S. 424, 433-34 (1971); Udall v.
Tallman, 380 U.S, 1 (1965).) Some of the
interpretations in this part relating to the
spplication of the Act are
interpretations of provisions which
appeared in the original Act before its
amendments in 1972 and 19876.
Accordingly, the Department of Labor
considers these interpretations to be
correct, since there were no
amendments of the statutory provisions
which they interpret. (United States v.
Davison Fuel & Dock Co., 371 F.2d 705,
711-12 (C.A. 4, 1967).)

(e) The interpretations contained
herein shall be in effect until they are
modified, rescinded, or withdrawn. This
part supersedes and replaces certain

interpretations previously published in
the Federal Register and Code of
Federal Regulations as Part 4 of this
chapter. Prior opinions, rulings, and
interpretations and prior enforcement
policies which are not inconsistent with
the interpretations in this part or with
the Act ag amended are continued in
effect; all other opinions, rulings,
interpretations, and enforcement
policies on the subjects discussed in the
interpretations in this part, to the extent
they are inconsistent with the rules
herein stated, are superseded,
rescinded, and withdrawn.

(f) Principles governing the
application of the Act as set forth in this
subpart are clarified or amplified in
particular instances by illustrations and
examples based on specific fact
situations. Since such illustrations and
examples cannot and are not intended
to be exhaustive, or to provide guidance
on every problem which may arise
under the Act, no inference should be
drawn from the fact that a subject or
illustration is omitted.

(g} It should not be assumed that the
lack of discussion of a particular subject
in this subpart indicates the adoption of
any particular position by the
Department of Labor with respect to
such matter or to constitute an
interpretation, practice, or enforcement
policy. If doubt arises or a question
exists, inquiries with respect to matters
other than safety and health standards
should be directed to the Administrator
of the Wage and Hour Division,
Employment Standards Administration,
U.S. Department of Labor, Washington,
D.C. 20210, or to any regional office of
the Wage and Hour Division. Safety and
health inquiries should be addressed to
the Assistant Secretary for
Occupational Safety and Health, U.S,
Department of Labor, Washington, D.C.
20210, or to any OSHA regional office. A
full description of the facts and any
relevant documents should be submitted
if an official ruling is desired,

§4.102 Administration of the Act.

As provided by section 4 of the Act
and under provisions of sections 4 and 5
of the Walsh-Healey Public Contracts
Act (49 Stat. 2036, 41 U.S.C. 38, 39),
which are made expressly applicable for
the purpose, the Secretary of Labor is
authorized and directed to administer
and enforce the provisions of the
McNamara-O'Hara Service Contract
Acl, to make rules and regulations, issue
orders, make decisions, and take other
appropriate action under the Act. The
Secretary is also authorized to make
reasonable limitations and to make rules
and regulations allowing reasonable
variations, tolerances, and exemptions

to and from provisions of the Act
{except section 10), but only in special
circumstances where it is determined
that such action is necessary and proper
in the public interes! or to avoid serious
impairment of the conduct of
Government business and is in accord
with the remedial purposes of the Act to
protect prevailing labor standards. The
authority and enforcement powers of the
Secretary under the Act are coextensive
with the authority and powers under the
Walsh-Healey Act. Curtiss Wright Corp.
v. McLucas 364 F. Supp. 750, 768 (D NJ
1973).

§4.103 The Act.

The McNamara-O'Hara Service
Contract Act of 1965 (Pub. L. 89-286, 79
Stat. 1034, 41 U.S.C. 351 et seq.),
hereinafter referred to as the Act, was
approved by the President on October
22, 1965 (1 Weekly Compilation of
Presidential Documents 428J; It
establishes standards for minimum
compensation and safety and health
protection of employees performing
work for contractors and subcontractors
on service contracts entered into with
the Federal Government and the District
of Columbia. It applies to contracts
entered into pursuant to negotiations
concluded or invitations for bids issued
on or after January 20, 1966, It has been
amended by Pub. L. 92-473, 86 Stat, 798;
by Pub. L. 93-57, 87 Stat. 140; and by
Pub. L. 94-489, 90 Stal. 2358,

§4.104 What the Act provides, generally.

The provisions of the Act apply to
contracts, whether negotiated or
advertised, the principal purpose of
which is to furnish services in the
United States through the use of service
employees. Under its provisions, every
contract subject to the Act (and any bid
specification therefor) entered into by
the United States or the District of
Columbia in excess of $2,500 must
contain stipulations as set forth in §4.6
of this Part requiring (a) that specified
minimum monetary wages and fringe
benefits determined by the Secretary of
Labor (based on wage rates and fringe
benefits prevailing in the locality or, in
specified circumstances, the wage rates
and fringe benefits contained in a
collective bargaining agreement
applicable to employees who performed
on a predecessor contract) be paid to
service employees employed by the
contractor or any subcontractor in
performing the services contracted for;
(b) that working conditions of such
employees which are under the control
of the contractor or subcontractor meet
safety and health standards; and (c) that
notice be given to such employees of the
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compensation due them under the
minimum wage and fringe benefits
provisions of the contract, Contractors
performing work subject to the Act thus
enter into competition to obtain
Government business on terms of which
they are fairly forewarned by inclusion
in the contract. (Endicott Johnson Corp.
v. Perkins, 317 U.S, 501, 507 (1943).) The
Act's purpose is to impose obligations
upon those favared with Government
business by precluding the use of the
purchasing power of the Federal
.Government in the unfair depression of
wages and standards of employment.
(See H.R. Rep, No. 948, 89th Cong., 1st
Sess, 2-3 (1965); S. Rep. No. 798, 89th
Cong., 1st Sess. 34 (1965).) The Act
does not permit the monetary wage
rales specified in such a contract to be
less than the minimum wage specified
under section 6(a)(1) of the Fair Labor
Standards Act, as amended (29 U.S.C.
206(a)(1)). In addition, it is a violation of
the Act for any contractor or
subcontractor under a Federal contract
subject to the Act, regardless of the
amount of the contract, to pay any of his
employees engaged in performing work
on the contract less than such Fair Labor
Standards Act minimum wage.
Cantracts of $2,500 or less are not,
however, required to contain the
stipulations described above, These
provisions of the Service Contract Act
are implemented by the regulations
contained in this Part 4 and are
discussed in more detail in subsequent
sections of Subparts C, D, and E.

§4.105 The Act as amended.

(&) The provisions of the Act (see
§§ 4.102-4.103) were amended, effective
October 8, 1872, by Public Law 82-473,
signed into law by the President on that
dale. By virtue of amendments made to
paragraphs (1) and (2) of section 2{a)
and the addition to section 4 of a new
subsection (c). the compensation
standards of the Act (see §§ 4.159-4.179)
were revised to impose on successor
contractors certain requirements (see
§ 4.1b) with respect to payment of wage
rates and fringe benefits based on those
agreed upon for substantially the same
services in the same locality in
collective bargaining agreements
entered into by their predecessor
contractors (unless such agreed
compensation is substantially at
variance with that locally prevailing or
the agreement was not negotiated at
arm’s length). The Secretary of Labor is
to give effect to the provisions of such
collective bargaining agreements in his
wage determinations under section 2 of
the Act. A new paragraph (5) added to
section 2{a) of the Act requires a
statement in the government service

contract of the rates that would be paid
by the contracting agency in the event of
its direct employment of those classes of
service employees to be employed on
the contract work who, if directly
employed by the agency, would receive
wages determined as provided in 5
U.S.C. 5341. The Secretary of Labor is
directed to give due consideration to
such rates in determining prevailing
monetary wages and fringe benefits
under the Act's provisions. Other
provisions of the 1972 amendments
include the addition of a new section 10
to the Act to insure that wage
determinations are issued by the
Secretary for substantially all service
contracts subject to section 2{a) of the
Act at the earliest administratively
feasible time; an amendment to section
4(b) of the Act to provide, in addition to
the conditions previously specified for
issuance of administrative limitations,
variations, tolerances, and exemptions
(see § 4.123), that administrative action
in this regard shall be taken only in
special circumstances where the
Secrelary determines that it is in accord
with the remedial purpose of the Act to
protect prevailing labor standards; and a
new subsection (d) added to section 4 of
the Act providing for the award of
service contracts for terms not more
than 5 years with provision for periodic
adjustment of minimum wage rates and
fringe benefits payable thereunder by
the issuance of wage determinations by
the Secretary of Labor during the term of
the contract. A further amendment to
section 5(a) of the Act requires the
names of contractors found to have
violated the Act to be submitted for the
debarment list (see § 4.188) not later
than 90 days after the hearing
examiner’s finding of violation unless
the Secretary recommends relief, and
provides that such recommendations
shall be made only because of unusual
circumstances. '

{b) The provisions of the Act were
amended by Pub. L. 93-57, 87 Stat. 140,
effective July 8, 1973, to extend the Act's
coverage to Canton Island. .

(c) The provisions of the Act were
amended by Pub. L. 94-489, 80 Stat. 2358,
approved October 13, 1976, to extend the
Act’s coverage to white collar workers.
Accordingly, the minimum wage
protection of the Act now extends to all
workers, both blue collar and white
collar, other than persons employed in a
bona fide executive, administrative, or
professional capacity as those terms are
used in the Fair Labor Standards Act
and in Part 541 of Title 29, Pub. L. 94-489
accomplished this change by adding to
Section 2(a)(5) of the Act a reference to
5 U.S.C. 5332, which deals with white

collar workers, and by amending the
definition of service contract employee
in Section 8(b) of the Act.

{d) included in this Part 4 and in Parts
6 and 8 of this subtitle are provisions to
give effect to the amendments
mentioned in this section.

§4.106 [Reserved]

Agencies Whose Contracts May Be
Covered

§4.107 Federsl contracts.

(a) Section 2{a) of the Act covers
contracts (and any bid specification
therefor) “entered into by the United
States” and section 2(b) applies to
contracts entered into “with the Federa)
Government." Within the meaning of
these provisions, contracts entered into
by the United States and contracts with
the Federal Government include
generally all contracts to which any
agency or instrumentality of the U.S.
Government becomes a party pursuant
to authority derived from the
Constitution and laws of the United
States. The Act does not authorize any
distinction in this respect between such
agencies and instrumentalities on the
basis of their inclusion in or
independence from the executive,
legislative, or judicial branches of the
Government, the fact that they may be
corporate in form, ar the fact that
payment for the contract services is not
made from appropriated funds. Thus.
contracts of wholly owned Government
corporations, such as the Postal Service,
and those of nonappropriated fund
instrumentalities under the jurisdiction
of the Armed Forces, or of other Federa!
agencies, such as Federal Reserve
Banks, are included among those subject
to the general coverage of the Act,
(Brinks, Inc. v, Board of Governors of
the Federal Reserve System, 466 F.
Supp. 116 (D DC 1979); 43 Atty. Gen.
Ops. (September 26, 1978),)
Contracts with the Federal Government
and contracts entered into “by the
United States" within the meaning of the
Act do not, however, include contracts
for services enlered into on their own
behalf by agencies or instrumentalities
of other Governments within the United
States, such as those of the several
States and their political subdivisions,
or of Puerto Rico, the Virgin Islands,
Guam, or American Samoa.

{b) Where a Federal agency exercises
its contracting authority to procure
services desired by the Government, the
method of procurement utilized by the
contracting agency is not controlling in
determining coverage of the contract as
one entered into by the United States.
Such contracts may be entered into by
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the United States either through a direct
award by a Federal agency or through
the exercise by another agency (whether
governmental or private) of authority
granted to it to procure services for or
on behalf of a Federal agency. Thus,
sometimes authority to enter into
service contracts of the character
described in the Act for and on behalf of
the Government and on a cost-
reimbursable basis may be delegated,
for the convenience of the contracting
agency, lo a prime contractor which has
the responsibility for all work to be done
in connection with the operation and
management of a Federal plant,
installation, facility, or program,
together with the legal authority to act
as agency for and on behalf of the
Government and to obligate
Government funds in the procurement of
all services and supplies necessary to
carry out the entire program of
operation. The contracts entered into by
such a prime contractor with secondary
contractors for and on behalf of the
Federal agency pursuant to such
delegated authority, which have such
services as their principal purpose, are
deemed to be contracts entered into by
the United States and contracts with the
Federal Government within the meaning
of the Act. However, service contracts
entered into by State or local public
bodies with purveyors of services are
not deemed to be entered into by the
United States merely because such
services are paid for with funds of the
public body which have been received
from the Federal Government as a grant
under a Federal program, For example, a
contract enlered into by a municipal
housing authority for tree trimming, tree
removal, and landscaping for an urban
renewal project financed by Federal
funds is not a contract entered into by
the United States and is not covered by
the Service Contract Act. Similarly,
contracts let under the Medicaid
program which are financed by
federally-assisted grants to the States,
and contracts which provide for
insurance benefits to a third party under
X:xc ?(ledicare program are not subject to
the Act.

§4.108 District of Columbia contracts.
Section 2(a) of the Act covers
contracts {and any bid specification
therefor) in excess of $2,500 which are
“entered into by the * * * District of
Columbia.” The contracts of all agencies
and instrumentalities which procure
contract services for or on behalf of the
District or under the authority of the
District Government are contracls
entered Into by the District of Columbia
within the meaning of this provision.
Such contracts are also considered

contracts entered into with the Federal
Government or the United States within
the meaning of section 2{b), section 5,
and the other provisions of the Act. The
legislative history indicates no intent to
distinguish District of Columbia
contracts from the other contracts made
subject to the Act, and traditionally,
under other statutes. District
Government! contracts have been made
subject to the same labor standards
provisions as contracts of agencies and
instrumentalities of the United States.

§4.109 [Reserved]
Covered Contracts Generally

§4.110 What contracts are covered.

The Act covers service contracts of
the Federal agencies described in
§§ 4.107-4.108, Except as otherwise
specifically provided {see §§ 4.115 et
seq.), all such contracts, the principal
purpose of which is to furnish services
in the United States through the use of
service employees, are subject to its
terms. This is true of contracts entered
into by such agencies with States or
their political subdivisions, as well as
such contracts entered into with private
employers, Contracts between a Federal
or District of Columbia agency and
another such agency are not within the
purview of the Act; however,
"subcontracts” awarded under “prime
contracts” between the Small Business
Administration and another Federal
agency pursuant to various preferential
set-aside programs, such as the 8(a)
program, are covered by the-Act. It
makes no difference in the coverage of a
contract whether the contract services
are procured through negotiation or
through advertising for bids. Also, the
mere fact that an agreement is not
reduced to writing does not mean that
the contract is not within the coverage
of the Act. The amount of the contract is
not determinative of the Act's coverage,
although the requirements are different
for contracts in excess of $2.500 and for
contracts of a lesser amount. The Act is
applicable to the contract if the principal
purpose of the contract is to furnish
services, if such services are to be
furnished in the United States, and if
service employvees will be used in
providing such services. These elements
of coverage will be discussed separately
in the following sections.

§4.111 Contracts “to furnish services."
(&) “Principal purpose” as criterion.
Under its terms; the Act applies to a
“contract * * * the principal purpose of
which is to furnish services * * *.""If the
principal purpose is to provide
something other than services of the
character contemplated by the Act and

any such services which may be
performed are only incidental to the
performance of a contract for another
purpose, the Act does not apply.
However, as will be seen by examining
the illustrative examples of covered
contracts in §§ 4.130 et seq., no hard and
fast rule can be laid down as to the
precise meaning of the term “principal
purpose'. This remedial Act is intended
to be applied to a wide variety of
contracts, and the Act does not define or
limit the types of services which may be
contracted for under a contract the
principal purpose of which is to furnish
services. Further, the nomenclature,
type, or particular form of contract used
by procurement agencies is not
determinative of coverage. Whether the
principal purpose of a particular
contract is the furnishing of services
through the use of service employees is
largely a question to be determined on
the basis of all the facts in each
particular case. Even where tangible
items of substantial value are important
elements of the subject matter of the
contract, the facts may show that they
are of secondary import to the furnishing
of services in the particular case. This
principle is illustrated by the examples
set forth in § 4.131.

(b) Determining whether a contract is
for “services", generally. Except
indirectly through the definition of
“service employee’ the Act does not
define, or limit, the types of “"services"
which may be contracted for under a
contract “the principal purpose of which
is to furnish services™. As stated in the
congressional committee reports on the
legislation, the types of service contracts
covered by its provisions are varied.
Among the examples cited are contracts
for laundry and dry cleaning, for
transportation of the mail, for custodial,
janitorial, or guard service, for packing
and crating, for food service, and for
miscellaneous housekeeping services.
Covered contracts for services would
also include those for other types of
services which may be performed
through the use of the various classes of
service employees included in the
definition in section 8({b) of the Act {see
§ 4.113). Examples of some such
contracts are set forth in §§ 4.130 et seq.
In determining questions of contract
coverage, due regard must be given to
the apparent legistative intent to include
generally as contracts for "services”
those contracts which have as their
principal purpose the procurement of
something other than the construction
activity described in the Davis-Bacon
Act or the materials, supplies, articles,
and equipment described in the Walsh-
Healey Act. The Committee reports in
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both the House and Senate, and
statements made on the floor of the
House, took note of the labor standards
protections afforded by these two Acts
to employees engaged in the :
performance of construction and supply
cantracts and observed: “The service
contract is now the only remaining
category of Federal contracts to which
no labor standards protections apply”
(H. Rept. 948, 89th Cong., 15t Sess., p. 1;
see also S. Rept. 798, 89th Cong., 1st
Sess,, p. 1; daily Cangressional Record,
Sept. 20, 1965, p. 23497]. A similar
understanding of contracts principally
for “services™ as embracing contracts
other than those for construction or
supplies is reflected in the statement of
President Johnson upon signing the Act
(1 Weekly Compilation of Presidential
Documents, p. 428).

§4.112 Contracts to furnish services “in
the United States."

(&) The Act covers contract services
furnished “in the United States,"
including any State of the United States,
the District of Columbia, Puerto Rico,
the Virgin Islands, Outer Continental
Shelf lands as defined in the Outer
Continental Shelfl Lands Act, American
Samoa, Guam, Wake Island, Eniwetok
Atoll, Kwajalein Atoll and Johnston
Island. The definition expressly
excludes any other territary under the
jurisdiction of the United States and any
United States base or possession within
a foreign country.

{b)(1) A service contract to be
performed in its.entirety outside the
geogr:ghic limits of the United States as
defined is not subject to the labor
standards of the Act.

{2) In addition, a contract which is
performed essentially outside the United
States, with only an incidental portion
performed within the United States as
defined is not covered by the Act. For
example, a contract for services to be
performed on a vessel operating
exclusively or nearly so in inlernational
or foreign waters outside the geographic
areas named in section 8{d) would not
be for services furnished “in the United
States’ within the meaning of the Act
and would not be covered. However, if a
significant or substantial portion of a
service contract is performed within the
statutory geographic limits, the Act
applies, and the stipulations required by
§ 4.6 or § 4.7, as appropriate, must be
included in the invitation for bids or
negotiation documents and in the
contract. In such a case, the labor
standards must be observed with
respect to that part of the contract
services which is performed within
these geographic limits, but the
requirements of the Act and of the

contract clauses will not be applicable
to the services furnished outside the
United States.

(3) In close cases involving & decision
as to whether a significant portion of a
contract will be performed within the
United States as defined, the
Department of Labor shauld be
consulted, since such situations require
consideration of other factors such as
the nature of the contract work, the type
of work performed in the United States
and how necessary such work is to
contract performance, and the amount of
contract work performed or time spent
in the United States vis-a-vis other
contract work.

§4.113 Contracts to furnish services
“through the use of service employees”.

(a) Use of “service employees” in a
contract performance. (1) As indicated
in § 4110, the Act covers service
contracts only where “service
employees” will be used in performing
the services which it is the purpose of
the contract to procure. A contract
principally for services ordinarily will
meet this condition if any of the services
will be furnished through the use of any
service employee or employees. Where
it is contemplated that the services (of
the kind performed by service
employees) will be performed
individunlly by the contraetor, and the
contracling officer knows when
advertising for bids or concluding
negotiations that service employees will
in no event be used by the contractor in
providing the contract services, the Act
will not be deemed applicable to the
contract and the contract clauses
required by § 4.6 or § 4.7 may be
omitted. The fact that the required
services will be performed by municipal
employees or employees of a State
would not remove the contract from the
purview of the Act, as this Act does not
contain any exemption for contracts
performed by such employees. Also, as
discussed in paragraph (a)(3) of this
section, where the services the
Government wants under the contract
are of a type that will require the use of
service employees as defined in section
8(b) of the Act, the contract is not taken
out of the purview of the Act by the fact
that the manner in which the services of
such employees are performed will be
subject to the continuing overall
supervision of bona fide executive,
administrative, or professional
pen:onnel to w!:om the Act does not
apply.

{2) The coverage of the Act does not
extend to contracts for services to be
performed exclusively by persons who
are not service employees, i.e., persons
who are bona fide executive,

administrative or professional personne!
as defined in Part 541 of this title (see
piaragraph {b) of this section). A contract
for medical services furnished by
praofessional personnelis an example of
such & contract.

(3) In addition, the Department does
not reguire application of the Act to any
contract for services which is performed
essentially by bona fide executive,
administrative, or professional
employees, with the use of service
employees being only & minor factor in
the performance of the contract.
However, the Act would apply to a
contract for services which may involve
the use of service amp!oyees toa
significant or substantial extent even
though there is some use of bona fide
executive, administrative, or
professional employees in the
performance of the contract. For
example, contracts for drafling or data
processing services are often performed
by drafters, computer operators, or other
service employees and are subject to the
Act even though the work of such
employees may be performed under the
direction and supervision of bona fide
professional employees.

(4) In close cases involving a decision
as to whether a contract will involve a
significant use of service employees, the
Department of Labor should be
consulted, since such situations require
consideration or other factors such as
the nature of the contract work, the type
of work performed by service
employees, how necessary the work is
to contract performance, the amount of
contract work performed by service
employees vis-a-vis professional
employees, and the total number of
service employees employed on the
contract,

(b) *Service employees" defined. In
determining whether or not any of the
contract services will be performed by
service employees, the definition of
"service employee" in section 8(b) of the
Act is controlling. It provides:

The term “service employee™ means any
person engaged in the performance of &
contract entered into by the United States
and no! exempted under section 7, whether
negotiated or advertised, the principal
purpose of which is to furnish services in the
United States (other than any person
employed in a bona fide executive,
administrative, or professional capacity, as
those terms are defined in part 541 of title 29,
Code of Federal Regulations, as of July 30,
1976, and any subsequent revision of those
regulations}); and shall include all such
persons regardless of any contractual
relationship that may be alleged to exist
between a contractor or subcontractor and
such persons.
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It will be noted that the definition
expressly excludes those employees
who are employed in a bona fide
executive, administrative, or
professional capacity as defined in Part
541 of this title and as discussed further
in §4.156. Some of the specific types of
service employees who may be
employed on service contracts are noted
in other sections which discuss the
application of the Act to employees.

£4.114 Subcontracts.
(a) “Contractor” as including

‘subcontractor.” Except where
otherwise noted or where the term
‘Government prime contractor” is used,
the term “contractor” as used in this
Part 4 gshall be deemed to include a
subcontractor. The term “contractor” as
used in the contract clauses required by
Subpart A in any subcontract under a
covered contract shall be deemed to
refer to the subcontractor, or, ifin a
subcontract entered into by such a
subcontractor, shall be deemed to refer
to the lower level subcontractor. [See

§ 4.1a(f).)

(b) Liability of Prime Contractor.
When a contractor undertakes a
contract subject to the Act, the
contractor agrees to assume the
obligation that the Act's labor standards
will be observed in furnishing the
required services. This obligation may
not be relieved by shifting all or part of
the work to another, and the prime
contractor is jointly and severally liable
with any subcontractor for any
underpayments on the part of a
subcontractor which would constitute a
violation of the prime contract. The
prime contractor is required to include
the prescribed contract clauses (§§ 4.6-
4.7) and applicable wage determination
in all subcontracts. The appropriate
enforcement sanctions provided under
the Act may be invoked against both the
prime contracior and the subcontractar
in the event of failufe to comply with
any of the Act’s requirements where

ippropriate under the circumstances of
the case.

Specific Exclusions

§4.115 Exemptions and exceptions,
generally,

(a) The Acl, in section 7, specifically
excludes from its coverage certain
contracts and work which might
otherwise come within its terms as
procurements the principal purpose of
which is to furnish services through the
use of service employees,

(b) The statutory exemptions in
section 7 of the Act are as follows:

(1) Any contract of the United States
or District of Columbia for construction,
dlteration, and/or repair, including

painting and decorating of public
buildings or public works;

[2) Any work required to be done in
accordance with the provisions of the
Walsh-Healey Public Contracts Act (49
Stat, 2036);

(3) Any contract for the carriage of
freight or personnel by vessel, airplane,
bus. truck, express, railway line, or oil
or gas pipeline where published tariff
rates are in effect; C

(4) Any contract for the furnishing of
services by radio. telephone, telegraph,
or calile companies, subject to the
Communications Act of 1934;

(5) Any contract for public utility
services, including electric light and
power, waler, sleam, and gas;

(6) Any employment contract
providing for direct seivices to a Federal
agency by an individual or individuals;

(7) Any contract with the Post Office
Department, {now the U.S. Postal
Service) the principal purpose of which
is the operation of postal contract
stations.

§4.116 Contracts for construction
activity. o

(8) General scope of exemption. The
Acl, in paragraph (1) of section 7,
exempts from its provisions “any
contract of the United States or District
of Columbia for construction, alteration
and/or repair, including painting and
decorating of public buildings or public
works,” This language corresponds to
the language used in the Davis-Bacon
Act 1o describe its coverage [40 U.S.C.
2764). The legislative history of the
McNamara-O'Hara Service Contract Aot
indicates that the purpose of the
provision is to avoid overlapping
coverage of the lwo acis by excluding
from the application of the McNamara-
O'Hara Act those centracts lo which the
Davis-Bacon Act is applicabie and in the
performance of which the labor
standards of that Act are intended to
govern the campensation payable o the
employees of contractors and
subcontractors on the work. [See H.
Repl. 788, pp. 2, 5, and H. Rep!. 848, pp.
1, 5. also Hearing, Special Subcommitiee
on Labar, House Committee on
Education and Labor. p, 9 (89th Cong.,
1st sess.).) The intent of section 7{1) is
simply to exclude from the provisions of
the Act those construction contravts
which involve the employment of
persons whose wage rates and fringe
benefits are determinable under the
Davis-Bacon Act.

(b) Controcts not within exemption.
Section 7{1) does not exempt contracts
which, for purposes of the Davis-Bacon
Act, are not considered to be of the
character described by the
corresponding language in that Act, and

to which the provisions of the Davis-
Bacon Act are therefore not applied.
Such centracts are accordingly subject
to the McNamara-O'Hara Act where
their principal purpose is to furnish
services in the United States through the
use of service employees. For example,
a contract for clearing timber or brush
from land or for the demolition or
dismantling of buildings or other
structures located thereon may be a
contract for construction activity subject
to the Davis-Bacon Act where it appears
that the clearing of the site is to be
followed by the construction of a public
building or public work at the same
location. If, however, no further
construction activity at the site is
contemplated the Davis-Bacon Act is
considered inapplicable to such clearing,
demolition, or dismantling work. In such
event, the exemption in section 7(1) of
the McNamara-O'Hara Act has no
application and the contract may be
subject to the Act in accordance with its
general coverage provisions. It should
be noted that the fact that a contract
may be labeled as one for the sale and
removal of property, such as salvage
material, does no! negate coverage
under the Act even though title to the
removable property passes to the
contractor. While the value of the
property being sold in relation to the
services performed under the contract is
a factor to be considered in determining
coverage, where the facis show that the
principal purpose of removal,
dismantling, and demolition contracts is
to furnish services through the use of
service employees, these contracts are
subject to the Aot. {See also § 4.131.)

(¢) Partially exempt contracts. (1)
Instances may arise in which, for the
convenience of the Covernment, instead
of awarding separate contracts for
construction work subject to the Davis-
Bacon Act and for services of a different
type to be performed by service
employees, the contracting officer may
include separate specifications for each
type of work in a single contract calling
for the performance of both types of
work. For example, a contracting agency
may invite bids for the installation of a
plumbing system or for the installation
of a security alarm system in & public
building and for the maintenance of the
system for one year. In such a case, if
the contrac! is principally for services,
the exemption provided by section 7(1)
will be deemed applicable only to that
portion of the contract which calls for
construction activity subject to the
Davis-Bacon Act. The contract
documents are required to contain the
clauses prescribed by § 4.6 for
application to the contract obligation to
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furnish services through the use of
service employees, and the provisions of
the McNamara-O'Hara Act will apply to
that portion of the contract.

(2) Services or maintenance contracts
involving construction work. The
provisions of both the Davis-Bacon Act
and the Service Contract Act would
generally apply to contracts involving
construction and service work where
such contracts are principally for
services. The Davis-Bacon Act, and thus
the exemption provided by section 7(1)
of the Act, would be applicable to
construction contract work in such
hybrid contracts where:

(i) The contract contains specific
requirements for substantial amounts of
construction, reconstruction, alteration,
or repair work (hereinafter referred to as
construction) or it is ascertainable that a
substantial amount of construction work
will be necessary for the performance of
the contract (the word “substantial”
relates to the type and quantity of
construction work to be performed and
not merely to the total value of
construction work (whether in absolute
dollars or cost percentages) as
compared to the total value of the
contract); and

(ii) The construction work is
physically or functionally separate from,
und as a practical matter is capable of
being performed on a segregated basis
from, the other work called for by the
contract.

§ 4117 Work subject to requirements of
Walsh-Healey Act.

(a) The Act, in paragraph (2) of
section 7, exempts from its provisions
“any work required to be done in
accordance with the provision of the
Walsh-Healey Public Contracts Act" (49
Stat. 2036, 41 U.S.C. 35 et seq.). It will be
noted that like the similar provision in
the Contract Work Hours and Safety
Standards Act (40 U.S.C. 329(b)). this is
an exemption for “work", i.e.,
specifications or requirements, rather
than for “contracts” subject to the
Walsh-Healey Act. The purpose of the
exemption was to eliminate possible
overlapping of the differing labor
standards of the two Acts, which
otherwise might be applied to
employees performing work on a
contract covered by the Service
Contract Act if such contract and their
work under it should also be deemed to
be covered by the Walsh-Healey Act.
The Walsh-Healey Act applies to
contracts in excess of $10,000 for the
manufacture or furnishing of materials,
supplies; articles or equipment. Thus,
there is no overlap if the principal
purpose of the contract is the
manufacture or furnishing of such

-

materials etc., rather than the furnishing
of services of the character referred to in
the Service Contract Act, for such a
contract is not within the general
coverage of the Service Contract Act. In
such cases the exemption in section 7(2)
is not pertinent. See, for example, the
discussion in §§ 4.131 and 4.132.

(b) Further, contracts principally for
remanufacturing of equipment which is
30 extensive as to be equivalent to
manufacturing are subject to the Walsh-
Healey Act. Remanufacturing shall be
deemed to be manufacturing when the
criteria in paragraph (1) or (2) of this
section are met.

(1) Major overhaul of an item, piece of
equipment, or materiel which is
degraded or inoperable, and under
which all of the following conditions
exist:

(i) The item or equipment is required
to be completely or substantially torn
down into individual components parts:
and

(i) Substantially all of the parts are
reworked, rehabilitated, altered and/or
replaced; and

(iii) The parts are reassembled so as
to furnish a totally rebuilt item or piece
of equipment; and

(iv) Manufacturing processes similar
to those which were used in the
manufacturing of the item or piece of
equipment are utilized; and

(v) The disassembled components, if
usable (except for situations where the
number of items or pieces of equipment
involved are too few to make it
practicable) are commingled with
existing inventory and, as such, lose
their identification with respect to a
particular piece of equipment; and

(vi) The items or equipment
overhauled are restored to original life
expectancy, or nearly so; and

(vii) Such work is performed in a
facility owned or operated by the
contractor.

(2) Major modification of an item,
piece of equipment, or materiel which is
wholly or partially obsolete, and under
which all of the following conditions
exists:

(1) The item or equipment is required
to be completely or substantially torn
down; and

(ii) Outmoded parts are replaced; and

(iii) The item or equipment is rebuilt
or reassembled; and

(iv) The contract work results in the
furnishing of a substantially modified
item in a usable and serviceable
condition; and

(v) The work is performed in a facility
owned or operated by the contractor.

(3) Remanufacturing does not include
the repair of damaged or broken
equipment which does not require a

complete teardown, overhaul, and
rebuild as described in paragraphs (b)(1)
and (2) of this section, or the periodic
and routine maintenance, preservation,
care, adjustment, upkeep, or servicing of
equipment to keep it in usable,
serviceable, working order. Such
contracts typically are billed on an
hourly rate (labor plus materials and
parts) basis. Any contract principally for
the work described in this paragraph
(b)(3) is subject to the Service Contract
Act. Examples of such work include:

{i) Repair of an automobile, truck, or
other vehicle, construction equipment,
tractor, crane, aerospace, air
conditioning and refrigeration
equipment, electric motors, and ground
powered industrial or vehicular
equipment;

(ii) Repair of typewriters and other
office equipment (see § 4.123(e));

(iii) Repair of appliances, radios
television, calculators, and other
electronic equipment;

(iv) Inspecting, testing, calibration,
painting, packaging, lubrication, tune-up,
or replacement of internal parts of
equipmen\lisled in paragraphs (b)(3) (i),
(ii), and (iii) above; and

{v) Reupholstering, reconditioning,
repair, and refinishing of furniture.

(4) Application of the Service Contract
Act or the Walsh-Healey Act to any
similar type of contract not decided
above will be decided on a case-by-case
basis by the Administrator.

§4.118 Contracts for carriage subject to
published tariff rates.

The Acl, in paragraph (3) of section 7,
exempts from its provisions “any
contract for the carriage of freight or
personnel by vessel, airplane, bus, truck,
express, railway line or oil or gas
pipeline where published tariff rates are
in effect”. In order for this exemption to
be applicable, the contract must be for
such carriage by a common carrier
described by the terms used. It does not,
for example, apply to contracts for
taxicab or ambulance service, because
taxicab and ambulance companies are
not among the common carriers
specified by the statute. Also, a contract
for transportation service does not come
within this exemption unless the service
contracted for is actually governed by
published tariff rates in effect pursuant
to State or Federal law for such carriage.
The contracts excluded from the reach
of the Act by this exemption are
typically those where there is on file
with the Interstate Commerce
Commission or an appropriate State or
local regulatory body a tariff rate
applicable to the transportation
involved, and the transportation




Federal Register / Vol. 48, No. 209 / Thursday, October 27, 1983 / Rules and Regulations

49781

contract between the Government and
the carrier is evidenced by a
Covernment bill of lading citing the
published tariff rate. An administrative
exemption has been provided for certain
contracts where such carriage is subject
to rates covered by section 10721 of the
Interstate Commerce Act and is in
accordance with applicable regulations
governing such rates. See § 4.123(d).
However, only contracts principally for
the carriage of “freight or personnel” are
exempt. Thus, the exemption cannol
apply where the principal purpose of the
contract is packing, crating, handling,
loading, and/or storage of goods prior lo
or following line-haul transportation.
The fact that substantial local drayage
to and from the conlractor's
establishment [such as a warehouse)
may be required in such contracts does
not alter the fact that their principal
purpose is other than the carriage of
freight. Also, this exemption does not
exclude any contracts for the
transportation of mail from the
application of the Act, because the term
“freight™ does not include the mail. (For
an administrative exemption of certain
contracts with common carriers for
carriage of mail, see § 4.123(d).)

§4.119 Contracts for services of
communications companies.

The Act, in paragraph {4) of section 7,
exempts from its provisions “any
contract for the furnishing of services by
radio, telephone, telegraph, or cable
companies, subject to the
Communications Act of 1934.” This
exemption is applicable to contracts
with such companies for communication
services regulated under the
Communications Act. It does not exempt
from the Act any contracts with such
companies to furnish any other kinds of
services through the use of service
employees.

§4.120 Contracts for public utility
sarvices.

The Act, in paragraph (5) of section 7,
cxempls from its provisions "any
contract for public utility services,
Including electric light and power,
waler, steam, and gas.” This exemption
i5 applicable to conlracts for such
services with companies whose rates
therefor are regulated under State, local,
or Federal law governing operations of
public utility enterprises. Contracts
entered into with public utility
companies to furnish services through
the use of service employees, other than
those subject 1o such rate regulation, are
not exempt from the Act, Among the
contraclts included in the exemption
would be those between Federal electric
power marketing agencies and investor-

owned electric utilities, Rural
Electrification Administration
cooperatives, municipalities and State
agencies engaged in the transmission
and sale of electric power and energy.

{See H. Repl. No. 948, 89th Cang., 1st sess., p.
)

§4.121 Contracts for Individual services.

The Act, in paragraph [8) of section 7,
exempts from ils provisions “any
employment contract providing for
direct services to a Federal agency by
an individual or individuals." This
exemption, which applies only toan
“employment contract” for “direct
services,” makes it clear that the Act's
application to Federal contracts for
services is intended to be limited to
service contracts entered into with
independent contractors. If a contract to
furnish services (to be performed by a
service employee as defined in the Act)
provides that they will be furnished
directly to the Federal agency by the
individual under conditions or
circamstances which will make him an
employee of the agency in providing the
contract service, the exemption applies
and the contract will not be subject to
the Act's provisions. The exemption
does not exclude from the Act any
contract for services of the kind
performed by service employees which
is entered into with an independent
contractor whose individual services
will be used in performing the contract,
but as noted earlier in § 4.113, such a
contract would be outside the general
coverage of the Act if only the
contractor’s individual services would
be furnished and no service employee
would in any event be used in its
performance.

§4.122 Contracts for operation of postal
contract stations.

The Act, in paragraph (7) of section 7,
exempts from its provisions “any
contract with the Post Office
Department, [now the US. Postal
Service], the principal purpose of which
is the operation of postal contract
stations.” The exemption is limited to
postal service contracts having the
operation of such stations as their
principal purpose. A provision of the
legislation which would also have
exempted contracts with the U.S. Postal
Service having as their principal
purpose the transportation, handling, or
delivery of the mails was eliminated
from the bill during its consideration by
the House Commiltee on Education and

Labor (H. Rept. 848, 89th Cong., 1s! sess.,

p-1)

§4.123 Administrative limitations,
variances, tolerances, and exemptions.

(a) Authority of the Secretary. Section
4(b) of the Act as amended in 1872
authorizes the Secretary to “provide
such reasonable limitations™ and to
“make such rules and regulations
allowing reasonable variations,
tolerances, and exemptions to and from
any or all provisions of this Act (other
than § 10), but only in special
circumstances where he determines that
such limitation, variation, tolerance, or
exemption is necessary and properin
the public interest or to avoid the
serious impairment of Government
business, and is in accord with the
remedial purpose of this Act to protect
prevailing labor standards," This
authority is similar to that vested in the
Secretary under section 6 of the Walsh-
Healey Public Contracts Act (41 U.S.C.
40) and under section 105 of the
Contract Work Hours and Safety
Standards Act (40 U.S.C. 331).

(b) Administrative action under
section 4(b) of the Act. The authority
conferred on the Secretary by section
4(b) of the Act will be exercised with
due regard to the remedial purpose of
the statute to protect prevailing labor
standards and to avoid the undercutting
of such standards which could result
from the award of Government work to
contractors who will not observe such
standards, and whose saving in labor
cost therefrom enables them to offer a
lower price to the Government than can
be offered by the fair employers who
maintain the prevailing standards.
Administrative action consistent with
this statutory purpose may be taken
under section 4{b) with or without a
request tHerefor, when found necessary
and proper in accordance with the
statutory standards. No formal
procedures have been prescribed for
requesting such action. However, a
request for exemption from the Act's
provisions will be granted only upon a
strong and affirmative showing thal it is
necessary and proper in the public
interest or to avoid serious impairment
of Government business, and is in
accord with the remedial purpose of the
Act to protect prevailing labor
standards. If the request for
administrative action under section 4(b)
is not made by the headquarters office
of the contracting agency 1o which the
contract services are to be provided, the
views of such office on the matter
should be obtained and submitted with
the reques! or the contracting afficer
may forwird such a request through
channels 1o the agency headquarters for
submission with the latter's views to the
Administrator of the Wage and Hour
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Division, Department of Labor,
whenever any wage payment issues are
involved. Any request relating to an
occupational safety or health issue shall
be submitted to the Assistant Secretary
for Occupational Safety and Health,
Department of Labor.

(c) Documentation of official action
under section 4(b). All papers and
documents made a part of the official
record of administrative action pursuant
to section 4(b) of the Act are available
for public inspection in accordance with
the regulations in 29 CFR Part 70.
Limitations, variations, lolerances and
exemptlions of general applicability and
legal effect promulgated pursuant to
such authority are published in the
Federal Register and made a part of the
rules incorporated in this Part 4. For
convenience in use of the rules, they are
generally set forth in the sections of this
part covering the subject matter to
which they relate. (See, for example,

§§ 4.5(b), 4.6{0), 4.112 and 4.113.) Any
rules that are promulgated under section
4(b) of the Act relating to subject matter
not dealt with elsewhere in this Part 4
will be set forth immediately following
this paragraph.

(d) In addition to the statutory
exemptions in § 7 of the Act (see
§ 4.115(b)), the following types of
contracts have been exempted from all
the provisions of the Service Contract
Act of 1965, pursuant to section 4(b} of
the Act, prior to its amendment by
Public Law 92-473, which exemptions
the Secretary of Labor found to be
necessary and proper in the public
interes! or to avoid serious impairment
of the conduct of Government business:

(1) Contracts entered into by the
United States with common carriers for
the carriage of mail by rail, air (except
air star routes), bus, and ocean vessel,
where such carriage is performed on
regularly scheduled runs of the trains,
airplanes, buses, and vessels over
regularly established routes and
accounts for an insubstantial portion of
the revenue therefrom;

(2) Any contract entered into by the
U.S. Postal Service with an individual
owner-operator for mail service where it
is not contemplated at the time the
contract is made that such owner-
operator will hire any service employee
to perform the services under the
contract except for short periods of
vacation time or for unexpected
contingencies or emergency situations
such as illness, or accident; and

(3) Contracts for the carriage of freight
or personnel where such carriage is
subject to rates covered by section 10721
of the Interstate Commerce Act.

(e) The following types of contracts
have been exempted from all the

provisions of the Service Contract Act of
1965, pursuant to section 4(b) of the Act,
which exemptions the Secretary of
Labor found to be necessary and proper
in the public interest or to avoid serious
impairment of the conduct of
Government business and are in accord
with the remedial purpose of the Act to
protect prevailing labor standards:

(1)(i) Contracts principally for the
maintenance, calibration and/or repair
of:

(A) Automated data processing
equipment and office information/word
processing systems:

(B] Scientific equipment and medical
apparatus or equipment where the
application of microelectronic circuitry
or other technology of at least similar
sophistication is an essential element
(for example, Federal Supply
Classification (FSC) Group 65, Class
6515, "Medical Diagnestic Equipment'’;
Class 8525, "X-Ray Equipment"; FSC
Group 86, Class 6630, “Chemical
Analysis Instruments”; Class 6665,
“Geographical and Astronomical
Instruments”, are largely composed of
the types of equipment exempted
hereunder);

(C) Office/business machines not
otherwise exemp! pursuant to paragraph
(A) above, where such services are
performed by the manufacturer or
supplier of the equipment.

(ii) The exemptions set forth in this
paragraph (1) shall apply only under the
following circumstances:

(A) The items of equipment are
commercial items which are used
regularly for other than Government
purposes, and are sold or traded by the
contractor in substantial quantities to
the general public in the course of
normal business operations;

(B) The contract services are
furnished at prices which are, or are
based on, established catalog or market
prices for the maintenance, calibration,
and/or repair of such commerical items.
An "established catalog price" is a price
included in a catalog, price list,
schedule, or other form that is regularly
maintained by the manufacturer or the
contractor, is either published or
otherwise available for inspection by
customers, and states prices at which
sales are currently, or were last, made to
a significant number of buyers
constituting the general public. An
“established market price” is a current
price, established in the usual course of
trade between buyers and sellers free to
bargain, which can be substantiated
from sources independent of the
manufacturer or contractor; and

(C) The contractor utilizes the same
compensation (wage and fringe benefits)
plan for all service employees

performing work under the contract as
the contractor uses for equivalent
employees servicing the same
equipment of commercial customers:

(D) The contractor certifies in the
contract to the provisions in this
subparagraph (ii).

(iii) Determinations of the
applicability of this exemption shall be
made in the first instance by the
contracting officer prior to contract
award. In making a judgment that the
exemption applies, the contracting
officer shall consider all factors and
make an affirmative determination that
all of the above conditions have been
met.

(iv) If the Department of Labor
determines after contract award that
any of the above requirements for
exemption has not been met, the
exemption will be deemed inapplicable,
and the contract shall become subject to
the Service Contract Act, effective as of
the date of the Department of Labor
determination. In such case, the
corrective procedures in section 4.5(c)(2)
of this part shall be followed.

§§4.124—4.129 [Reserved]

Particular Application of Contract
Coverage Principles

§4.130 Types of covered service
contracts illustrated.

{a) The types of contracts, the
principal purpose of which is to furnish
services through the use of service
employees, are too numerous and varied
to permit an exhaustive listing. The
following list is illustrative, however, of
the types of services called for by such
contracts that have been found to come
within the coverage of the Act. Other
examples of covered contracts are
discussed in other sections of this
subpart.

(1) Aerial spraying

(2) Aerial reconnaissance for fire
detection

(3) Ambulance service

(4) Barber and beauty shop services

(5) Cafeteria and food service

(6) Carpet laying (other than part of
construction) and cleaning

(7) Cataloging services

(8) Chemical testing and analysis

{9) Clothing alteration and repair

(10) Computer services

(11) Concessionaire services

{12) Custodial, janitorial, and
housekeeping services

(13) Data collection, processing, and/
or analysis services

{14) Drafting and illustrating

(15) Electronic equipment
maintenance and operation and
engineering support services
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(16) Exploratory drilling (other than
part of construction)

(17) Film processing

(18) Fire fighting and protection

(19) Fueling services .

(20) Furniture repair and rehabilitation

(21) Geological field surveys and
testing

(22) Grounds maintenance

(23) Guard and watchman security
service

(24) Inventory services
[25) Keypunching and keyverifying
contracts

(26) Laboratory analysis services

(27) Landscaping [other than part of
construction)

(28) Laundry and dry cleaning

(29) Linen supply services

(30) Lodging and/or meals

(31) Mail hauling

(32) Mailing and addressing services

(33) Maintenance and repair of all
types of equipment, e.g., aircraft,
engines, electrical motors, vehicles, and
electronic. Telecommunications, office
and related business, and construction
equipment (See § 4.123(e).)

(34) Mess attendant services

(35) Mortuary services

(36) Motor pool operation

(37) Nursing home services

(38) Operation, maintenance, or
logistic support of a Federal facility

(39) Packing and crating

(40) Parking services

(41) Pest control

(42) Property management

(43) Snow removal

(44) Stenographic reporting

(45) Support services at military
installations

(48) Surveying and mapping services
not directly related to construction)

(47) Taxicab services

(48) Telephone and field interview
services

(49) Tire and tube repairs

(50) Transporting property or
personnel (except as explained in
§4.118)

{51) Trash and garbage removal

(52) Tree planting and thining, clearing
timber or brush, etc. (See also §§ 4.116
(b) and 4.131(1).)

(563) Vending machine services

(54) Visual and graphic arts

(55) Warehousing or storage

§4.131 Furnishing services involving more
than use of labor.

(a) If the principal purpose of a
contract is to furnish services in the
performance of which service employees
will be used, the Act will apply to the
contracl, in the absence of an
exemption, even though the use or
furnishing of nonlabor items may be an
important element in the furnishing of

the services called for by its terms. The
Act is concerned with protecting the
labor standards of workers engaged in
performing such contracts, and is
applicable if the statutory coverage test
is met, regardless of the form in which
the contract is drafted. The proportion of
the labor cost to the total cost of the
contract and the necessity of furnishing
or receiving tangible nonlabor items in
performing the contract obligations will
be considered but are not necessarily
determinative, A procurement that
requires tangible items to be supplied to
the Government or the contractor as a
part of the service furnished is covered
by the Act so long as the facts show that
the contract is chiefly for services, and
that the furnishing of tangible items is of
secondary importance.

(b) Some examples of covered
contracts illustrating these principles
may be helpful. One such example is a
contract for the maintenance and repair
of typewriters. Such a contract may
require the contractor to furnish
typewriter parts, as the need arises, in
performing the contract services. Since
this does not change the principal
purpose of the contract, which is to
furnish the maintenance and repair
services through the use of service
employees, the contract remains subject
to the Act.

(c) Another example of the application
of the above principle is a contract for
the recurrent supply to a Government
agency of freshly laundered items on a
rental basis. It is plain from the
legislative history that such a contract is
typical of those intended to be covered
by the Act. S. Rept. 798, 89th Cong., 1st
Sess., p. 2; H. Rept. 948, 89th Cong., 1st
Sess., p. 2, Although tangible items
owned by the contractor are provided
on a rental basis for the use of the
Government, the service furnished by
the contractor in making them available
for such use when and where they are
needed, through the use of service
employees who launder and deliver
them, is the principal purpose of the
contract.

(d) Similarly, a contract in the form of
rental of equipment with operators for
the plowing and reseeding of a park
area is a service contract. The Act
applies to it because its principal
purpose is the service of plowing and
reseeding, which will be performed by
service employees, although as a
necessary incident the contractor is
required to furnish equipment. For like
reasons the contracts for aerial spraying
and aerial reconnaissance listed in
§ 4.130 are covered, even though the use
of airplanes, an expensive item of
equipment, is essential in performing
such services. In general, contracts

under which the contractor agrees to
provide the Government with vehicles
or equipment on a rental basis with
drivers or operators for the purpose of
furnishing services are covered by the
Act. Such contracts are not considered
contracts for furnishing equipment
within the meaning of the Walsh-Healey
Public Contracts Act. On the other hand,
contracts under which the contractor
provides equipment with operators for
the purpose of construction of a public
building or public work, such as road
resurfacing or dike repair, even where
the work is performed under the
superyision of Government employees,
would be within the exemption in
section 7(1) of the Act as contracts for
construction subject to the Davis-Bacon
Act. (See §4.118)

(e) Contracts for data collection,
surveys, computer services, and the like
are within the general coverage of the
Act even though the contractor may be
required to furnish such tangible items
as written reports or computer printouts,
since items of this nature are considered
to be of secondary importance to the
services which it is the principal
purpose of the contract to procure.

(f) Contracts under which the
contractor receives tangible items from
the Government in return for furnishing
services (which items are in lieu of or in
addition to monetary consideration
granted by either party) are covered by
the Act where the facts show that the
furnishing of such services is the
principal purpose of the contracts. For
example, property removal or disposal
contracts which involve demolition of
buildings or other structures are subject
to the Act when their principal purpose
is dismantling and removal (and no
further construction activity at the site is
contemplated). However, removal or
dismantling contracts whose principal
purpose is sales are not covered. So-
called “timber sales" contracts generally
are not subject to the Act because
normally the services provided under
such contracts are incidental to the
principal purpose of the contracts. (See
also §§ 4.111(a) and 4.116(b).)

§4.132 Services and other items to be
furnished under a single contract.

If the principal purpose of a contract
is to furnish services through the use of
service employees within the meaning of
the Act, the contract to furnish such
services is not removed from the Act's
coverage merely because, as a matter of
convenience in procurement, the service
specifications are combined in a single
contract document with specifications
for the procurement of different or
unrelated items. In such case, the Act
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would apply to service specifications
but would not apply to any
specifications subject 1o the Walsh-
Healey Act or to the Davis-Bacon Acl.
With respect to contracis which contein
separate specifications for the furnishing
of services and construction activity, see

§ 4.116(c).

§4.133 Beneficiary of contract services.

(@) The Act does no! say to whom the
services under a covered contract must
be furnished. So far as its language is
concerned, it is enough if the contract is
“entered into" by and with the
Government and if its principal purpose
is "to furnish services in the United
States through the use of service
employees”. It is clear that Congress
intended to cover at least contracts for
services of direct benefit to the
Government, its property, or its civilian
or military personnel for whose needs it
is necessary or desirable for the
Government to make provision for such
services, For example, the legislative
history makes specific reference to such
contracts as those for furnishing food
service and laundry and dry cleaning
service for personnel at military
installations. Furthermore, there is no
limitation in the Act regarding the
beneficiary of the services, nor is there
any indication that only contracts for
services of direct benefit to the
CGovernment, as distinguished from the
general public, are subject fo the Acte
Therefore, where the principal purpose
of the Government contract is to provide
services thraugh the use of service
employees, the contract is covered by
the Act, regardless of the direct
beneficiary of the services or the source
of the funds from which the contractor is
paid for the service, and irrespective of
whether the contractor performs the
work in its own establishment. on a
Government installation, or elsewhere.
The fact that the contract requires or
permits the contractor Lo provide the
services directly to individual personnel
as a concessionaire, rather than through
the contracting agency, does not negate
coverage by the Act.

{b) The Department of Labor, pursuant
ta Section 4(b) of the Act, exempts from
the provisions of the Act certain kinds of
concession contracts providing services
to the general public, as provided herein,
Specifically, concession contracts (such
as those entered into by the National
Park Service) principally for the
furnishing of food, lodging: automobile
fuel, souvenirs, newspaper stands, and
recreational equipment to the general
public, as distinguished from the United
States Government! or ils personnel, are
exempl. This exemption is necessary
and proper in the public interest and is

in accord with the remedial purpose of
the Act. Where concession contracts,
however, include substantial
requirements for services other than
those stated, those services are not
exempt. The exemplion provided does
not affect a cancession contractor’s
obligation to comply with the labor
standards provisions of any other
statutes such as the Contract Work
Hours and Safety Standards Act (40
U.S.C. 327 et seq.), the Davis-Bacon Act
(40 US.C. 276a et seq.; see Part 5 of this
title) and the Fair Labor Standards Act
(20 U.S.C. 201 et seq.).

§4.134 Contracts outside the Act's
coverage.

{a) Contracts entered into by agencies
other than those of the Federal
Government or the District of Columbia
as described in §§ 4.107—4.108 are not
within the purview of the Act. Thus, the
Act does not cover service contracts
entered into with any agencies of Puerto
Rico, the Virgin Islands, American
Samoa, or Guam acting in behalf of their
respective local governments. Similarly,
it does not cover service contracts
entered into by agencies of States or
local public bodies, not scting as agents
for or on behalf of the United States or
the District of Columbia, even though
Federal financial assistance may be
provided for such contracts under
Federal law or the terms and conditions
specified in Federal law may govern the
award and operation of the contract.

(b) Further, as already noted in
§§ 4.111-4.113, the Act does not apply to
Government contracts which do not
have as their principal purpose the
furnishing of services, or which call for
no services to be furnished within the
United States or through the use of
service employees as those terms are
defined in the Act. Clearly outside the
Act's coverage for these reasons are
such contracts as those for the purchase
of tangible products which the
Government needs (e.g. vehicles, office
equipment, and supplies), for the logistic
support of an air base in a foreign
country, or for the services of a lawyer
to examine the title to land. Similarly,
where the Government contracts for a
lease of building space for Government
occupancy and the building owner
furnishes general janitorial and other
building services on an incidental basis
through the use of service employees,
the leasing of the space rather than the
furnishing of the building services is the
principal purpose of the contract, and
the Act does not apply. Another type of
contract which is outside the coverage
of the Act because it is not for the *
principal purpose of furnishing services
may be illustrated by & contract for the

rental of parking space under which the
Government agency is simply given a
lease or license to use the contractor's
real property. Such a contract is to be
distinguished from contracts for the
storage of vehicles which are delivered
into the possession or custody of the
contractor, who will provide the
required services including the parking
or retrieval of the vehicles.

(¢) There are a number of types of
contracts which, while outside the Act's
coverage in the usual case, may be
subject 1o its provisions under the
conditions and circumstances of a
particular procurement, because these
may be such as to require a different
view of the principal purpose of the
contract. Thus, the ordinary contract for
the recapping of tires would have as its
principal purpose the manufacture and
furnishing of rebuilt tires for the
Government rather than the furnishing
of services through the use of service
employees, and thus would be outside
the Act's coverage. Similarly, contracts
calling for printing, reproduction, and
duplicating ordinarily would appear to
have as their principal purpose the
furnishing in quantity of printed,
reproduced or duplicated written
materials rather than the furnishing of
reproduction services through the use of
service employees. However, in a
particular case, the terms, conditions,
and circumstances of the procurement
may be such that the facts would show
its purpose to be chiefly the furnishing
of services (e.g. repair services,
typesetting. photocopying, editing, etc.),
and where such services require the use
of service employees the contract would
be subject to the Act unless excluded
therefrom for some other reason.

§§4.135-4.139 |Reserved)
Determining Amount of Contract

§ 4.140 Significance of contract amount.

As set forth in §4.104 and in the
requirements of §§ 4.6-4.7, the
obligations of a contractor with respect
to labor standards differ in the case of a
covered and nonexempt contract,
depending on whether the contract is or
is not in excess of $2,500. Rules for
resolving questions that may arise as to
whether a contract is or is not in excess
of this figure are set forth in the
following sections.

§4.141 General criteria for measuring
amount.

(&) In general, the contract amountl is
measured by the consideration agreed to
be paid, whether in money or other
valuable consideration, in return for the
obligations assumed under the contract.
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Thus, even though a conlractor, such as
a wrecker entering into a contract with
the Government to raze a building on a
site which will remain vacant, may not
be entitled to receive any money from
the Government for such work under his
contract or may even agree to pay the
Government in return for the right to
dispose of the salvaged materials, the
contract will be deemed one in excess of
$2,500 if the value of the property
obtained by the contractor, less
anything he might pay the Government,
is in excess of such amount. In addition,
concession contracts are considered to
be contracts in excess of $2,500 if the
contractor’s gross receipts under the
contract may exceed 82,500.

(b) All bids from the same person on
the same invitation for bids will
constitute a single offer, and the total
award to such person will determine the
amount involved for purposes of the
Act. Where the procurement is made
without formal advertising, in arriving at
the aggregate amount involved, there
must be included all property and
services which would properly be
grouped together in a single transaction
and which would be included in a single
advertisement for bids if the
procurement were being effected by
formal advertising. Therefore, if an
agency procures conlinuing services
through the issuance of monthly
purchase orders, the amount of the
contract for purposes of application of
the Act is not measured by the amount
of an individual purchase order. In such
cases, if the continuing services were
procured through formal advertising, the
contract term would typically be for one
year, and the monthly purchase orders
must be grouped logether to determine
whether the yearly amount may exceed
§2,500, However, a purchase order for
services which are not continuing but
ire performed on a one-time or sporadic
basis and which are not performed
under a requirements contract or under
he terms of a basic ordering agreement
or similar agreement need not be
equated to & yearly amount. (See
$ 4.142(b).) In addition, where an
invitation is for services in an amount in
excess of $2,500 and bidders are
permitied to bid on a portion of the
services nol amounting to more than
$2.500, the amounts of the contracts
swarded separately to individual and
unrelated bidders will be measured by
the portions of the services covered by
their respective contracts.

(c) Where a contract is issued in an
amount in excess of $2,500 this amount
will govern for purposes of application
of the Act even though penalty
deductions, deductions for prompt

payment, and similar deductions may
reduce the amount actually expended by
the Government to $2,500 or less.

§4.142 Contracts in an indefinite amount.

(a) Every contract subject to this Act
which is indefinite in amount is required
to contain the clauses prescribed in § 4.6
for contracts in excess of $2,500, unless
the contracting officer has definite
knowledge in advance that the contract
will not exceed $2,500 in any event.-

(b) Where contracts or agreements
between a Government agency and
prospective purveyors of services are
negotiated which provide terms and
conditions under which services will be
furnished through the use of service
employees in response to individual
purchase orders or calls, if any, which
may be issued by the agency during the
life of the agreement, these agreements
would ordinarily constitute contracts
within the intendment of the Act under
principles judicially established in
United Biscuit Co. v. Wirtz, 17 WH
Cases 146 (C.A.D.C.), a case arising
under the Walsh-Healey Public
Contracts Act. Such a contract, which
may be in the nature of a bilateral
option contract or basic ordering
agreement and not obligate the
Government to order any services or the
contractor to furnish any, nevertheless
governs any procurement of services
that may be made through purchase
orders or calls issued under its terms.
Since the amount of the contract is
indefinite, it is subject to the rule stated
in paragraph (a) of this section. The
amount of the contract is not determined
by the amount of any individual call'or
purchase order.

Changes in Contract Coverage

§4.143 Effects of changes or extensions
of contracts, generally.

(a) Sometimes an existing service
contract is modified, amended, or
extended in such a manner that the
changed contract is considered to be a
new contract for purposes of the
application of the Act's provisions. The
general rule with respect to such
contracts is that, whenever changes
affecting the labor requirements are
made in the terms of the contract, the
provisions of the Act and the regulations
thereunder will apply to the changed
contract in the same manner and to the
same extent as they would to a wholly
new contract, However, contract
modifications or amendments (other
than contract extensions) that are
unrelated to the labor requirements of a
contract will not be deemed to create a
new contract for purposes of the Act. In
addition, only significant changes

-

related to labor requirements will be
considered as creating new coniracts,
This limitation on the application of the
Act has been found to be in accordance
with the provisions of section 4(b) of the
Act.

(b) Also, whenever the term of an
existing contract is extended, pursuant
lo an option clause or otherwise, so that
the contractor furnishes services over an
extended period of time, rather than
being granted extra time to fulfill his
original commitment, the contract
extension is considered to be a new
contract for purposes of the application
of the Act’s provisions, All sucﬁ “"new"
contracts as discussed above require the
insertion of a new or revised wage
determination in the contract as
provided in § 4.5.

§ 4.144 Contract modifications affecting
amount.

Where a contract which was
originally issued in an amount not in
excess of $2,500 is later modified so that
its amount may exceed that figure, all
the provisions of section 2(a) of the Act,
and the regulations thereunder are
applicable from the date of modification
to the date of contract completion. In the
even! of such modification, the
contracting officer will immediataly
request a wage delermination from the
Department of Labor and insert the
required contract clauses and any wage
determination issued into the contract.
In the event that a contract for services
subject to the Act in excess of §2,500 is
modified so that it cannot exceed 82,500,
compliance with the provisions of
section 2(a) of the Act and the contract
clauses required thereunder ceases to be
an obligation of the contractor when
such modification becomes effective,

§4.145 Extended term contracts.

(a) Sometimes service contracts are
entered into for an extended term
exceeding one year; however, their
continuation in effect is subject to the
appropriation by Congress of funds for
each new fiscal year. In such event, for
purposes of this Act, a contract shall be
deemed entered into upon the contract
anniversary date which occurs in each
new fiscal year during which the terms
of the original contract are made
effective by an appropriation for that
purpose. In other cases a service
coniract, entered into for a specified
term by a Government agency, may
contain a provision such as an option
clause under which the agency may
unilaterally extend the contract for a
period of the same length or other
stipulated period. Since the exercise of
the option results in the rendition of
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services for a new or different period
not included in the term for which the
contractor is obligated to furnish
services or for which the Gavernment is
obligated to pay under the original
contract in the absence of such action to
extend it, the conlract for the additional
period is a wholly new contract with
respect to application of the Act's
provigsions and the regulstions
thereunder (see section 4.143(b)),

(b} With respect to multi-year sarvice
contracts which are not subject to
annual appropriations {for exampla,
concession contracts which are funded
through the concessionaire's sales,
certain operations and maintenance
contracts which are funded with so-
called "no year money" or contracls
awarded by instrumentalities of the
United States, such as the Federal
Reserve Banks, which do not receive
appropriated funds), section 4(d) of the
Act allows such contracts to be
awarded for a period of up to five years
on the condition that the multi-year
contracts will be amended no less often
than onge every two years 1o
incorporate any new Service Contract
Act wage delermination which may be
applicable. Accordingly, unless the
contracting agency is notified to the
contrary (see § 4.4(d)), such contracts
are treated as wholly new contracts for
purposes of the application of the Act’s
provisions and regulations thereunder at
the end of the second year and again at
the end of the fourth year, etc. The two-
yeuar period is considered to begin on the
date that the contractor commences
performance on the contract (i.e.,
anniversary date) rather than on the
date of contract award.

Period of Coverage

§4.146 Contract obligations after award,
generally,

A contractor’s obligation to observe
the provisions of the Act arises on the
date the contractor is informed that
award of the contract has been made,
and not necessarily on the date of
formal execution. However, the
contractor is required to comply with
the provisions of the Act and regulations
thereunder only while the employees are
performing on the contract, provided the
contraclor’s records make clear the
period of such performance. (See also
§ 4.179.) lf employees of the confractor
are required by the contract (o complete
certain preliminary training or testing
prior to the commencement of the
coutract services, or if there is a phase-
in period which allows the new
contractor’s employees to familiarize
themselves with the contract work so as
to provide a smooth transition between

contractors, the time spent by
employees undertaking such training or
phase-in work is considered to be hours
worked on the contract and must be
compensated for even though the
principal contract services may not
commence until a later date.

§54.147-4.149 [Reservad)
Employees Covered by the Act

§4.150 Employce covernge, generally.
The Act, in section 2{B), makes it clear
that its provisions apply generally to all
service employees engaged in
performing werk on a covered contract
entered into by the contractor with the
Federal Government, regardless of
whether they are the contractor’s
employees or those of any subcontractor
under such contract. All service
employees who, on or after the date of
award, are engaged in working on or in
conuection with the contraet, either in
performing the specific services called
for by its terms or in performing other
duties necessary to the performance of
the contract, are thus subject to the Act
unless a specific exemption (see
§§ 4.115 et seq.) is applicable, All such
employees must be paid wages at a rate
not less than the minimum wage
specified under section 6{a)(1) of the
Fair Labor Standards Act (20 U.S.C.
206(aj(z})), as amended: Payment of a
higher minimum monetary wage and the
furnishing of fringe benefits may be
required under the contract, pursuant to
the provisions of sections 2 {a)(1), (2),
and 4(c) of the Act.

§4.151 Employees covered by provisions
of section 2(a).

The provisions of sections 2(a) and
4(c) of the Act prescribe labor standards
requirements applicable, except as
otherwise specifically provided, to every
contract in excess of $2,500 which is
entered into by the United States or the
District of Columbia for the pringipal
purpose of furnishing services in the
United States through the use of service
employees. These provisions apply to all
service employees engaged in the
performance of such a contract ar any
subcontract thereunder. The Act, in
section 8(b) defines the term “service
employee”, The general scope of the
definition is considered in § 4.113(b) of
this subpart,

§4.152 Employees subject to prevailing
compensation provisions of sections 2(a)
(1) and (2) and &(c).

(a) Under sections 2(a) (1) and (2] and
4{c) of the Act, minimum monetary
wages and fringe benefits to be paid or
furnished the various classes of service
employees performing such cantract

waork are determined by the Secretary of
Labor or his authorized representative in
accordance with prevailing rates and
fringe benefits for such employees in the
locality or i accordance with the rates
contained i a predecessor contractor's
collective bargaining agreement, as
appropriate, and are required to be
specified in sueh contracts and
subcontracts thereunder. All service
employees of the classes who actually
perform the specific services called for
by the contract {e.g., janitors performing
on a contract for office cleaning;
stenographers performing an a contrac!
for stenographic reporting) are coveraed
by the provisions specifying such
minimum monefary wages and fringe
benefits for such classes of service
employees and must be paid not less
than the applicable rate established for
the classification{s) of work performed.
Pursuant fo section 4.6{b]({2), conforming
procedures are required to be observed
for all such classes of service employees
not listed in the wage determination
incorporated in the contract.

(b) The duties which an employee
actually performs govern the
classification and the rate of pay to
which the employee is entitled under the
applicable wage determination. Some
job classifications listed in an
applicable wage determination are
descriptive by title and have commonly
understood meanings (e.g., janitors,
security guards, pilots, efc.). In such
situations, detailed position descripfions
may not be included in the wage
determination. However, in cases where
additional descriptive information is
needed to inform users of the scope of
duties included in the classification. the
wage determination will generally
contain detailed position descriptions
based on the data source relied upon for
the issuance of the wage determination.

(e} (1) Some wage determinations will
list a series of classes within a job
classification family, e.g., Computer
Operators, Class A, B, and C, or
Electronic Technicians, Class A, B, and
C, or Clerk Typist, Class A and B.
Generally, the lowest level listed for a
job clagsification family is considered to
be the entry level and establishment of a
lower level through conformance
(§ 4.8(b)(2)) is not permissible. Further,
trainee classifications cannot be
conformed. Helpers in skilled
maintenance trades [e.g., electricians,
machinists, automobile mechanics, etc.)
whose duties constitute, in facl, separate
and distinct jobs, may also be used if
listed on the wage determinzation, but
cannot be conformed. Conformance may
not be used to artificially split or
subdivide classifications listed in the
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wage determination. However,
conforming procedures may be used if
the work which an employee performs
under the contract is not within the
scope of any classification listed on the
wage determination, regardless of job
title.

(2) Subminimum rates for apprentices,
:tudent learners, and handicapped
~orkers are permissible under the
conditions discussed in § 4.8 (0) and (p).

1 4.153 Inapplicability of prevailing
compensation provisions to same
‘mployees.
There may be employees used by a
ntractor or subcontractor in
«rfarming a service contract in excess
$2,500 which is subject to the Act,
hose services, although necessary to
he performance of the contract, are nat
ibject to minimum monetary wage or
ringe benefit provisions contained in
hecontract pursuant to section 2(a)
=cause such employees are not directly
-ngaged in performing the specified
ontract services. An example might be
' laundry contractor’s billing clerk
verforming billing work with respect to
ne items laundered. In all such
situations, the employees who are
ccessary to the performance of the
ontract but not directly engaged in the
rerformance of the specified contract
crvices, are nevertheless subject to the
ninimum wage provision of section 2(b)
see § 4.150) requiring payment of not
less than the minimum wage specified
under section 8(a)(1) of the Fair Labor
>tandards Act to all employees working
on a covered contract, unfess
specifically exempt. However, in
situations where minimum monetary
wages and fringe benefits for a
particular class or classes of service
employees actually pecforming the
services called for by the contract have
not been specified in the contract
because the wage and fringe benefit
determination applicable to the contracl
has been made only for other classes of
service employees who will perform the
contract work, the employer will be
required to pay the monetary wages and
iringe benefits which may be specified
for such classes of employees pursuant
to the conformance procedures provided
in § 4.6(b).

£4.154 Employees covered by sections
2(a) (3) and (4).

The safety and health standards of
section 2{a}(3) and the notice
requirements of section 2{(a)(4) of the
Act (see §4.183) are applicable, in the
absence of a specific exemption, to
every service employee engaged by a
contractor or subcontractor to furnish

services under a contract subject to
section 2(a) of the Act.

§4.155 Employee coverage does nol
depend on form of employment contract.

The Act, in section 8[b), makes it plain
that the coverage of service employees
depends on whether their work for the
contractor or subcontractor on a
covered contract is that of a service
employee as defined in section 8{b) and
nol on any contractual relationship that
may be alleged to exist between the
contractor or subcontractor and such
persons, In ofher words, any person,
excepl those discussed in § 4.156 below,
who performs work called for by a
contract er that portion of a contract
subject to the Acl is, per se, a service
employee. Thus, for example, a person's
slalus as an "owner-operator” or an
“independent contractor™ is immaterial
in determining coverage under the Act
and all such persons performing the
work of service employees must be
compensated in accordance with the
Act's requirements.

§4.156 Employees In bona fide execufive,
administrative, or professional capacity.

The term “service employee” as
defined in Section 8(b) of the Act does
not include persons employed in a bona
fide executive, administrative, or
professional capacity as those terms are
defined in 29 CFR Part 541. Employees
within the definition of service
employee who are employed in an
executive, administrative, or
professional capacity are no! excluded
from coverage, however, even though
they are highly paid, if they fail to meet
the tests set forth in 29 CFR Part 541.
Thus, such employees as laboratory
technicians, draftsmen, and air
ambulance pilots, though they require a
high level of skill to perform their duties
and may meet the salary requirements
of the regulations in Par! 541 of this title,
are ordinarily covered by the Act's
provisions because they do not typically
meet the other requirements of those
regulations,

§§4.157-4.158 (Reserved)

Subpart D—Compensation Stan_dards

§4.159 General minimum wage.

The Act, in section 2(b)(1), provides
generally that no contractor or
subcontractor under any Federal
contract subject to the Act shall pay any
employee engaged in performing work
on such a contract less than the
minimum wage specified under section
6{a)(1) of the Fair Labor Standards Act.
Section 2{a)(1) provides that the
minimum monetary wage specified in
any such contract exceeding 82,500 shall

inno case be lower than this Fair Labor
Standards Act minimum wage, Section
2({b)(1) is a statutory provision which
applies to the contractor or
subcontractor without regard to whether
it is incorporated in the contract;
however, §§ 4.6-4.7 provide for
inclusion of its requirements in covered
contracts and subcontracts. Because this
statutory requirement specifies no fixed
mongtary wage rate and refers only to
the minimum wage specified under
section 6(a)(1) of the Pair Labor
Standards Act, and because ifs
application does net depend on
provisions of the contract, any increase
in such Fair Labor Standards Act
minimum wage during the life of the
contract is, on its effective date, also
effecfive to increase the minimum wage
payable under section 2{b)(1) to
employees engaged in performing work
on the contracl. The minimum wage rate
under section 6(a)[1) of the Fair Labor
Standards Act is $3.10 per hour
beginning January 1, 1980, and $3.35 per
hour after December 31, 1880.

§4.160 Effect of section 6(e) of the Fair
Labor Standards Act.

Contractors and subeontractors
performing work on contracts subject to
the Service Contract Act are required lo
pay all employees, including those
employees who are not performing work
on or in connection with such contracts,
not less than the general minimum wage
standard provided in section 8{a){1) of
the Fair Labor Standards Act, as
amended (Pub. L. 95-151).

§4.161 Minimum monetary wages under
contracts exceeding $2,500.

The standards established pursuant to
the Act for minimum monetary wages lo
be paid by contractors and
subcontractors under service contracts
in excess of $2,500 to service employees
engaged in performance of the contract
or su tract are required {o be
specified in the contract and in all
subcontracts (see § 4.6). Pursuant to the
statutory scheme provided by sections
2{a)(1) and 4(c) of the Act, every covered
contract (and any bid specification
therefor) which is in excess of $2,500
shall contain a provision specifying the
minimum monetary wages to be paid the
various classes of service employees
engaged in the performance of the
contract or any subcontract thereunder,
as determined by the Secretary or his
authorized representative in accordance
with prevailing rates for such employees
in the locality, or, where a collective
bargaining agreement applied to the
employees of a predecessor contractor
in the same locality, in accordance with
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the rates for such employees provided
for in such agreement, including
prospective wage increases as provided
in such agreement as a result of arm’s-
length negotiations. In no case may such
wages be lower than the minimum wage
specified under section 6(a)(1) of the
Fair Labor Standards Act of 1938, as
amended. (For a detailed discussion of
the application of section 4(c) of the Act,
see § 4.163.) If some or all of the
determined wages in a contract fall
below the level of the Fair Labor
Standards Act minimum by reason of a
change in that rate by amendment of the
law, these rates become obsolete and
the employer is obligated under section
2{b)(1) of the Service Contract Act to
pay the minimum wage rate established
by the amendment as of the date it
becomes effective, A change in the Fair
Labor Standards Act minimum by
operation of law would also have the
same effect on advertised specifications
or negotiations for covered service
contracts, i.e., it would make ineffective
and would supplant any lower rate or
rates included in such specifications or
negotiations whether or not determined.
However, unless affected by such a
change in the Fair Labor Standards Act
minimum wage, by contract changes
necessitating the insertion of new wage
provisions (see §§ 4.5(c) and 4.143-4.145)
or by the requirements of section 4(c) of
the Act (see § 4.163), the minimum
monetary wage rate specified in the
contract for each of the classes of
service employees for which wage
determinations have been made under
section 2(a}(1) will continue to apply
throughout the period of contract
performance. No change in the
obligation of the contractor or
subcontractor with respect to minimum
monetary wages will result from the
mere fact that higher or lower wage
rates may be determined to be
prevailing for such employees in the
locality after the award and before
completion of the contract. Such wage
determinations are effective for
contracts not yet awarded, as provided
in § 4.5(a).

§4.162 Fringe benefits under contracts
exceeding $2,500.

(a) Pursuant to the statutory scheme
provided by sections 2(a)(2) and 4(c) of
the Act, every covered contract in
excess of $2,500 shall contain a
provision specifying the fringe benefits
to be furnished the various classes of
service employees, engaged in the
performance of the contract or any
subcontract thereunder, as determined
by the Secretary or his authorized
representative to be prevailing for such
employees in the locality or, where a

collective bargaining agreement applied
to the employees of a predecessor
contractor in the same locality, the
various classes of service employees
engaged in the performance of the
contract or any subcontract must be
provided the fringe benefits, including
prospective or accrued fringe benefit
increases, provided for in such
agreement as a result of arm's-length
negotiations. (For a detailed discussion
of section 4(c) of the Act, see § 4.163.)
As provided by section 2{a)(2) of the
Act, fringe benefits include medical or
hospital care, pensions on retirement or
death, compensation for injuries or
illness resulting from occupational
activity, or insurance to provide any of
the foregoing, unemployment benefits,
life insurance, disability and sickness
insurance, accident insurance, vacation
and holiday pay, costs of apprenticeship
or other similar programs and other
bona fide fringe benefits not otherwise
required by Federal, State, or local law
to be provided by the contractor or
subcontractor.

(b) Under this provision, the fringe
benefits, if any, which the contractor or
subcontractor is required to furnish the
service employees engaged in the
performance of the contract are
specified in the contract documents [(see
§ 4.6). How the contractor may satisfy
this obligation is dealt with in §§ 4.170-
4.177 of this part. A change in the fringe
benefits required by the contract
provision will not result from the mere
fact that other or additional fringe
benefits are determined to be prevailing
for such employees in the locality at a
time subsequent to the award but before
completion of the contract. Such fringe
benefit determinations are effective for
contracts not yet awarded (see § 4.5(a)).
or in the event that changes in an
existing contract requiring their
insertion for prospective application
have occurred (see §§ 4.143-4.145).
However, none of the provisions of this
paragraph may be construed as altering
a successor contractor's obligations
under section 4(c) of the Act. (See
§ 4.163)

§4.163 Section 4(c) of the Act.

(a) Section 4(c) of the Act provides
that no "contractor or subcontractor
under a contract, which succeeds a
contract subject to this Act and under
which substantially the same services
are furnished, shall pay any service
employee under such contract less than
the wages and fringe benefits, including
accrued wages and fringe benefits, and
any prospective increases in wages and
fringe benefits provided for in a
collective-bargaining agreement as a
result of arm’s-length negotiations, to

which such service employees would
have been entitled if they were
employed under the predecessor
contract: Provided, That in any of the
foregoing circumstances such
obligations shall not apply if the
Secretary finds after a hearing in
accordance with regulations adopted by
the Secretary that such wages and fringe
benefits are substantially at variance
with those which prevail for services of
a character similar in the locality."
Under this provision, the successor
contractor's sole obligation is to insure
that all service employees are paid no
less than the wages and fringe benefits
to which such employees would have
been entitled if employed under the
predecessor's collective bargaining
agreement (i.e., irrespective of whether
the successor's employees were or were
no! employed by the predecessor
contractor). The obligation of the
successor contractor is limited to the
wage and fringe benefit requirements of
the predecessor’s collective bargaining
agreement and does not extend to other
items such as seniority, grievance
procedures, work rules, overtime, etc.

(b) Section 4(c) is self-executing.
Under section 4(c), a successor
contractor in the same locality as the
predecessor contractor is statutorily
obligated to pay no less than the wage
rates and fringe benefits which were
contained in the predecessor
contractor's collective bargaining
agreement. This is a direct statutory
obligation and requirement placed on
the successor contractor by section 4(c)
and is not contingent or dependent upon
the issuance or incorporation in the
contract of a wage determination based
on the predecessor contractor's
collective bargaining agreement.
Pursuant to section 4(b) of the Act, a
variation has been granted which limits
the self-executing application of section
4{c) in the circumstances and under the
conditions described in § 4.1b(b) of this
part. It must be emphasized, however,
that the variation in § 4.1b(b) is
applicable only if the contracting officer
has given both the incumbent
(predecessor) contractor and the
employees’ collective bargaining
representative notification at least 30
days in advance of any estimated
procurement date.

(c) Variance hearings. The
regulations and procedures for hearings
pursuant to section 4(c) of the Act are
contained in § 4.10 of Subpart A and
Parts 6 and 8 of this title. If. as the result
of such hearing, some or all of the wage
rate and/or fringe benefit provisions of
a predecessor contractor’s collective
bargaining agreement are found to be
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substantially at variance with the wage
rates and/or fringe benefits prevailing in
the locality, the Administrator will
cause a new wage determination to be
issued in accordance with the decision
of the Administrative Law Jutige or the
Board of Service Contract Appeals, as
appropriate. Since “it was the clear
intent of Congress that any revised
wage delerminations resulting from a
section 4(c) proceeding were fo have
validity with respect to the procurement
involved"” (53 Comp. Gen. 401, 402, 1973),
the solicitation, or the contract if
already awarded, must be amended to
incorporate the newly issued wage
determination. Such new w.
determination shall be made applicable
to the contract as of the date of the
Adminisirative Law Judge's decision or,
where the decision is reviewed by the
Board of Service Contract Appeals, the
date of that decision. The legislative
history of the 1972 Amendments makes
clear that the collectively bargained
“wages and fringe benefits shall
continue to be honored * * * unless
and untilmlhe Secretary ﬁmh:i ?ftcr i
hearing, that such wages and fringe
benefits are substantially at variance
with those prevailing in the locality for
like services" (S. Rept. 92-1131, 92nd
Cong., 2d Sess. 5). Thus, variance
decisions do not have application
retroactive to the commencement of the
contract.

(d) Sections 2{a) and 4(c) must be
read in conjunction. The Senate
accompanying the bill which amended
the Act in 1972 states that "Sections
2(a)(1), 2(a){2), and 4(c) must be read in
harmany to reflect the statutory
scheme.” (8. Rept. 92-1131, 92nd Cong.,
2nd Sess. 4.) Therefore, since section
4{c) refers only to the predecessor
coniractor's collective bargaining
agreement, the reference to collective
bargaining agreements in sections
2{a)(1) and 2({z)(2) can only be read 1o
mean 8 predecessor contractor's
collective hargaining agreement. The
fact that 2 successor contractor may
have its own collective bargaining
agreement does not negate the clear
mandate of the statute that the wages
and fringe benefits called for by the
predecessor gontractor’s collective
bargaining agreement shall be the
minimum payable under a new
(successor) contract nor does it negate
the application of a prevailing wage
determination issued pursuant to section
2{a) where there was no applicahle
predecessor collective bargaining
sgreement. 48 Comp, Gen. 22, 23-24
(196€8). In addition, because section 2(a)
only applies to covered contracts in
excass of 82,500, the requirements of

section 4(c) likewise apply only to
successor contracts which may be in
excess of $2,500. However, if the
successor contract is in excess of $2,500,
section 4(c) applies regardless of the
amount of the predecessor contract. (See
§§ 4.141-4.142 for determining contract
amount.)

(€) The operative words of section #(c)
refer to “contract” not “contractor”.
Section 4{c) begins with the language,
“[n]o contractor or subcontractor under
a gontract, which succeeds a contract
subject to this Act" (emphasis supplied).
Thus, the statute is applicable by its
terms to a successor contract without
regard 10 whether the successor
contractor was also the predecessor
contractor. A contractor may become its
own successor because it was the
successful bidder on a recompetition of
an existing contract, or because the
contracling agency exercises an option
or otherwise extends the term of the
existing contract, etc. (See §§ 4143~
4.145.) Further, since sections 2{a) and
4(c) must be read in harmony to refiect
the statutory scheme, it is clear that the
provisions of section 4(c) apply
whenever the Act or the regulations
require that a new wage determination
be incorporated into the contract (53
Comp. Gen. 401, 404-8 (1973)).

() Coliective bargaining agreement
musit be applicable to work performed
on the predecessor contract. Section 4(c)
will be operative only if the employees
who worked on the predecessor contract
were actually paid in accordance with
the wage and fringe benefit provisions
of a predecessor contractor's collective
bargaining agreement. Thus, for
example, section 4(c) would not apply if
the predecessor contractor entered into
a collective bargaining agreement for
the first time, which did not become
effective until after the expiration of the
predecessor contract, Likewise, the
requirements of section 4{c) would not
apply if the predecessor contractor's
collective bargaining agreement applied
only 1o other employess of the firm and
not to the employees working on the
contract.

(8) Contract reconfigurations. As a
result of changing priorities, mission
requirements, or other considerations,
contracting agencies may decide to
restructure their support contracts. Thus,
specific contract requirements from one
contract may be broken out and placed
in a new contract or combined with
requirements from other contracts into a
consulidated contract. The prolections
afforded service employees under
section 4(c) are not lost or negated
because of such contract
reconfigurations, and the predecessor

contractor’s collectively bargained rates
follow identifiable contract work
requirements into new or consolidated
contracts, provided that the new or
consolidated contract is for services
which were furnished in the same
locality under a predecessor contract.
See § 4.163(1). However, where there is
more than one predecessor contract to
the new or consalidated contract, and
where the predecessor contracts involve
the same or similar function{s) of work,
using substantially the same job
classifications, the predecessor contract
which covers the greater portion of the
work in such function(s) shall be
deemed to be the predecessor contract
for purposes of section 4[c), and the
collectively bargained wages and fringe
benefits under that contract, if any, shall
be applicable to such function(s). This
limitation on the application of section
4(c) is necessary and proper in the
public interest and is in accord with the
remedial purpose of the Act to protect
prevailing labor standards.

(h) Interruptian of contract services.
Other than the requirement that
substantially the same services be
furnished, the requirement for arm's-
length negotiations and the provision for
variance hearings, the Act does not
impose any other restrictions on the
application of sectian 4{c). Thus, the
application of section 4{c) is not negated
because the contracting authority may
change and the successor contract is
awarded by a different contracting
agency. Also, there is no requirement
that the successor contract commence
immediately after the completion or
termination of the predecessor contract,
and an interruption of contract services
does nol negate the applicalion of
section 4{c). Contract services may be
interrupted because the Covernment
facility is temporarily closed for
renovation, or because a predecessar
defaulted on the contract or because a
bid protest has halted a contract award
requiring the Government to perform the
services with its own employees, In all
such cases, the requirements of section
4{c) would apply to any successor
contract which may be awarded after
the temporary interruption or hiatus.
The basic principle in all of the
preceding examples is that
successorship provisions of section 4(c)
apply to the full term successor contract.
Therefore, temporary interim contracts,
which allow a contracting agency
sufficlent time to solicit bids for a full
term contract, also do not negate the
application of section 4(c) to a full term
successor contract.

(i) Place of performance. The
successorship requirements of section
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4(c) apply to all contracts for
substantially the same services as were
furnished under a predecessor contract
in the same locality. As stated in

§ 4.4(a)(2). a wage determination
incorporated in the contract shall be
applicable thereto regardless of whether
the successful contractor subsequently
changes the place(s) of contract
performance. Similarly, the application
of section 4(c) (and any wage
determination issued pursuant to section
4{c) and included in the contract) is not
negated by the fact that a successor
prime contractor subsequently changes
the place(s) of contract performance or
subcontracts any part of the contract
work to a firm which performs the work
in a different locality,

(i) Interpretation of wage and fringe
benéfit provisions of wage
determinations issued pursuant to
sections 2{a) and 4(c). Wage
determinations which are issued for
successor contracts subject to section
4(c) are intended to accurately reflect
the rates and fringe benefits set forth in
the predecessor's collective bargaining
agreement. However, failure to include
in the wage determination any job
classification, wage rate, or fringe
benefit encompassed in the collective
bargaining agreement does not relieve
the successor contractor of the statutory
requirement to comply at a minimum
with the terms of the collective
bargaining agreement insofar as wages
and fringe benefits are concerned. Since
the successor's obligations are governed
by the terms of the collective bargaining
agreement, any interpretation of the
wage and fringe benefit provisions of
the collective bargaining agreement
where its provisions are unclear must be
based on the intent of the parties to the
collective bargaining agreement,
provided that such interpretation is not
violative of law. Therefore, some of the
principles discussed in §§ 4.170-4.177
regarding specific interpretations of the
fringe benefit provisions of prevailing
wage determinations may not be
applicable to wage determinations
issued pursuant to section 4(c). As
provided in section 2(a)(2). a contractor
may satisfy its fringe benefit obligations
under any wage determination "by
furnishing any equivalent combinations
of fringe benefits or by making
equivalent or differential payments in
cash™ in accordance with the rules and
regulations set forth in § 4.177 of this
Subpart.

(k) No provision of this section shall
be construed as permitting a successor
contractor to pay its employees less
than the wages and fringe benefits to
which such employees would have been

entitled under the predecessor
contractor’s collective bargaining
agreement. Thus, some of the principles
discussed in § 4.167 may not be
applicable in section 4(c) successorship
situations. For example, unless the
predecessor contractor's collective
bargaining agreement allowed the
deduction from employees' wages of the
reasonable cost or fair value for
providing board, lodging, or other
facilities, the successor may not include
such costs as part of the applicable
minimum wage specified in the wage
determination. Likewise, unless the
predecessor contractor’s agreement
allowed a tip credit (§ 4.6(q)), the
successor contractor may not take a tip
credit toward satisfying the minimum
wige requirements under sections
2{a)(1) and 4(c).

§4.164 [Reserved]

Compliance with Compensation
Standards

§4.165 Wage payments and fringe
benefits—in general.

(a)(1) Monetary wages specified under
the Act shall be paid to the employees
to whom they are due promptly and in
no event later than one pay period
following the end of the pay period in
which they are earned. No deduction.
rebate, or refund is permitted, except as
hereinafter stated. The same rules apply
to cash payments authorized to be paid
with the statutory monetary wages as
equivalents of determined fringe
benefits (see § 4.177).

(2) The Act makes no distinction, with
respect 1o its compensation provisions,
between temporary, part-time, and full-
time employees, and the wage and
fringe benefit determinations apply, in
the absence of an express limitation,
equally to all such service employees
engaged in work subject to the Act's
provisions. (See § 4.176 regarding fringe
benefit payments to temporary and part-
time employees.)

(b) The Act does not prescribe the
length of the pay period. However, for
purposes of administration of the Act,
and to conform with practices required
under other statutes that may be
applicable to the employment, wages
and hours worked must be calculated on
the basis of a fixed and regularly
recurring workweek of seven
consecutive 24-hour workday periods.
and the records must be kept on this
basis. It is appropriate to use this
workweek for the pay period. A bi-
weekly or semimonthly, pay period may;,
however, be used if advance notification
is given to the affected employees. A
pay period longer than semimonthly is
not recognized as appropriate for

service employees and wage payments
at greater intervals will not be
considered as constituting proper
payments in compliance with the Act.

{c) The prevailing rate established by
a wage determination under the Act is a
minimum rate. A contractor is not
precluded from paying wage rates in
excess of those determined to be
prevailing in the particular locality. Nor
does the Act affect or requiré the
changing of any provisions of union
contracts specifying higher monetary
wages or fringe benefits than those
contained in an applicable
determination. However, if an
applicable wage determination contains
a wage or fringe benefit provision for a
class of service employees which is
higher than that specified in an existing
union agreement, the determination’s
provision must be observed for any
work performed on a contract subject to
that determination.

§4.166 Wage payments—unit of payment.

The standard by which monetary
wage payments are measured under the
Act is the wage rate per hour. An hourly
wage rate is not, however, the only unil
for payment of wages that may be used
for employees subject to the Acl.
Employees may be paid on a daily,
weekly, or other time basis, or by piece
or task rates, so long as the measure of
work and compensation used, when
translated or reduced by computation to
an hourly basis each workweek, will
provide a rate per hour that will fulfill
the statutory requirement, Whatever
system of payment is used, however,
must ensure that each hour of work in
performance of the contract is
compensated at not less than the
required minimum rate, Failure to pay
for certain hours at the required rate
cannot be transformed into compliance
with the Act by reallocating portions of
payments made for other hours which
are in excess of the specified minimum,

§4.167 Wage payments—medium of-
payment.

The wage payment requirements
under the Act for monetary wages
specified under its provisions will be
satisfied by the timely payment of such
wages to the employee either in cash or
negotiable instrument payable at par.
Such payment must be made finally and
unconditionally and “free and clear.”
Scrip, tokens, credit cards, ""dope
checks”, coupons, salvage material, and
similar devices which permit the
employer to retain and prevent the
employee from acquiring control of
money due for the work until some time
after the pay day for the period in which
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it was earned, are not proper mediums
of payment under the Act. If, as is
permissible, they are used as a
convenient device for measuring
earnings or allowable deductions during
a single pay period, the employee
cannot be charged with the loss or
destruction of any of them and the
employer may not, because the
cmployee has not actually redeemed
them, credit itself with any which
remain outstanding on the pay day In
determining whether it has met the
requirements of the Act. The employer
may not include the cost of fringe
benefits or equivalents furnished as
required under section 2(a)(2) of the Act,
as a credit toward the monetary wages
it is required to pay under section 2{a)(1)
or 2(b) of the Act (see § 4.170). However,
the employer may generally include, as
a part of the applicable minimum wage
which it is required to pay under the
Act, the reasonable cost or fair value, as
determined by the Administrator, of
furnishing an employee with “board,
lodging, or other facilities,” as defined in
Part 531 of this title, in situations where
such facilities are customarily furnished
to employees, for the convenience of the
employees, not primarily for the benefit
of the employer, and the employees’
acceptance of them is voluntary and
uncoerced. (See also § 4.163(k).) The
determination of reasonable cost or fair
value will be in accordance with the
Administrator’s regulations under the
Fair Labor Standards Act, contained in
such Part 531 of this title. While
employment on conlracts subject to the
Act would not ordinarily involve
siluations in which service employees
would receive tips from third persons,
the treatment of tips for wage purposes
in the situations where this may occur
should be understood. For purposes of
this Act, tips may generally be included
in wages in accordance with the
regulations under the Fair Labor
Standards Act, contained in Part 531.
(See alse § 4.6(q) and § 4.163(k).) The
general rule under that Act is that the
amount paid a tipped employee by his
employer is deemed to be increased on
account of tips by an amount
determined by the employer, not in
excess of 40 percent of the minimum
wage applicable under section 6 of that
Act, effective January 1, 1980. Thus, the
tip credit taken by an employer subject
to the Service Contract Act may not
exceed $1.34 per hour after December
31, 1980. (See § 4.183(k) for exceptions in
section 4(c) situations.) In no event shall
the sum credited be in excess of the
value of tips actually received by the
employee

§4.168 Wage payments—deductions from
wages paid.

{a) The wage requirements of the Act
will not be met where unauthorized
deductions, rebates, or refunds reduce
the wage payment made to the
employee below the minimum amounts
required under the provisions of the Act
and the regulations thereunder, or where
the employee fails to receive such
amounts free and clear because he
“Kicks back” directly or indirectly to the
employer or to another person for the
employer's benefit the whole or part of
the wage delivered to him. Authorized
deductions are limited to those required
by law, such as taxes payable by
employees required to be withheld by
the employer and amounts due
employees which the employer is
required by court order to pay to
another; deductions allowable for the
reasonable cost or fair value of board,
lodging, and facilities furnished as set
forth in § 4.167; and deductions of
amounts which are authorized to be
paid to third persons for the employee's
account and benefit pursuant to his
voluntary assignment or order or a
collective bargaining agreement with
bona fide representatives of employees
which is applicable to the employer.
Deductions for amounts paid to third
persons on the employee's account
which are not so authorized or are
contrary to law or from which the
contractor, subcontractor or any
affiliated person derives any payment,
rebate, commission, profit, or benefit
directly or indirectly, may not be made
if they cut into the wage required to be
paid under the Act. The principles
applied in determining the permissibility
of deductions for payments made to
third persons are explained in more
detail in §§ 531.38~531.40 of this title.

(b) Cost of maintaining and furnishing
uniforms. (1) If the employees are
required to wear uniforms either by the
employer, the nature of the job, or the
Government contract, then the cost of
furnishing and maintaining the uniforms
is deemed to be a business expense of
the employer and such cost may not be
borne by the employees to the extent
that to do so would reduce the
employees' compensation below that
required by the Act. Since it may be
administratively difficult and
burdensome for employers to determine
the actual cost incurred by all
employees for maintaining their own
uniforms, payment in accordance with
the following standards is considered
sufficient for the contractor to satisfy its
wage obligations under the Act:

(i) The contractor furnishes all
employees with an adequate number of

uniforms without cost to the employees
or reimburses employees for the actual
cost of the uniforms. (ii) Where uniform
cleaning and maintenance is made the
responsibility of the employee, the
contractor reimburses all employees for
such cleaning and maintenance at the
rate of $3.35 a week (or 67 cents a day).
Since employees are generally required
to wear a clean uniform each day
regardless of the number of hours the
employee may work that day, the
preceding weekly amount generally may
be reduced to the stated daily
equivalent but not to an hourly
equivalent. A contractor may reimburse
employees at a different rate if the
contractor furnishes affirmative proof as
to the actual cost to the employees of
maintaining their uniforms or if a
different rate is provided for in a bona
fide collective bargaining agreement
covering the employees working on the
contract.

(2) However, there generally is no
requirement that employees be
reimbursed for uniform maintenance
costs in those instances where the
uniforms furnished are made of “wash
and wear" materials which may be
routinely washed and dried with other
personal garments, and do not generally
require daily washing, dry cleaning,
commercial laundering, or any other
special treatment because of heavy
soiling in work usage or in order to meet
the cleanliness or appearance standards
set by the terms of the Government
contract, by the contractor, by law, or
by the nature of the work. This
limitation does not apply where a
ditferent provision has been set forth on
the applicable wage determination. In
the case of wage determinations issued
under section 4(c) of the Act for
successor contracts, the amount
established by the parties to the
predecessor collective bargaining
agreement is deemed to be the cost of
laundering wash and wear uniforms.

(¢) Stipends, allowances or other
paymenis made directly to an employee
by a party other than the employer (such
as a stipend for training paid by the
Veterans Administration) are not part of
“wages" and the employer may not
claim credit for such payments toward
its monetary obligations under the Act.

§4.169 Wage payments—work subject to
different rates.

If an employee during a workweek
works in different capacities in the
performance of the contract and twa or
more rates of compensation under
section 2 of the Act are applicable to the
classes of work which he or she
performs, the employee must be paid the
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highest of such rates for all hours
waorked in the workweek unless it
appears from the employer's records or
other affirmative proof which of such
hours were included in the periods spent
in each class of work. The rule is the
same where such an employee is
employed for a portion of the workweek
in work not subjec! to the Act, for which
compensation at a lower rate would be
proper if the employer by his records or
other affirmative proof, segregated the
worktime thus spent.

§4.170 Fumnishing fringe benelits or
equivalents.

(a) General. Fringe benefits required
under the Act shall be furnished,
separate from and in addition to the
specified monetary wages, by the
contractor or subcontractor to the
employees engaged in performance of
the contract, as specified in the
determination of the Secretary or his
suthorized representative and
prescribed in the contract documents.
Section 2{a)(2) of the Act provides that
the obligation to furnish the specified
benefits “may be discharged by
furnishing any equivalent combinations
of fringe benefits or by making
equivalent or differential payments in
cash under rules and regulations
established by the Secretary.” The
governing rules and regulations for
furnishing such equivalents are set forth
in § 4.177 of this Subpart. An employer
cannot offset an amount of monetary
wages paid in excess of the wages
required under the determination in
order to satisfy his fringe benefit
obligations under the Act, and must
keep appropriate records separately
showing amounts paid for wages and
amounts paid for fringe benefits.

[b) Meeting the requirement, in
general. The various fringe benefits
listed in the Act and in § 4.162(a) are
illustrative of those which may be found
to be prevailing for service employees in
a particular locality. The benefits which
an employer will be required to furnish
employees performing on a particular
contract will be specified in the contract
documents. A contractor may dispose of
certain of the fringe benefit obligations
which may be required by an applicable
fringe benefit determination, such as
pension, retirement, or health insurance,
by irrevocably paying the specified
contributions for fringe benefits to an
independent trustee or other third
person pursuant to an existing “bona
fide" fund, plan, or program on behalf of
employees engaged in work subject to
the Act's pravisions. Where such a plan
or fund does not exist, & contraclor must
discharge his obligation relating to
fringe benefits by furnishing either an

equivalenl combination of "bona fide"
fringe benefits or by making equivalent
payments in cash to the employee, in
accordance with the regulations in
§4.177.

§4.171 “Bona fide” fringe benefits,

(a) To be considered a “bana fide”
fringe benefit for purposes of the Acl, &
fringe benefit plan, fund, or program
mus! constitule a legally enforceable
obligation which meets the following
criteria:

(1) The provisions of a plan, fund. or
program adopted by the contractor, or
by contract as a result of collective
bargaining, must be specified in writing.
and must be communicated in wriling to
the affected employees. Contributions
must be made pursuant to the terms of
such plan, fund, or program. The plan
may be either contractor-financed or a
joint contractor-employee contributory
plan. For example, employer
contributions to Individual Retirement
Accounts (IRAs) approved by IRS are
permissible. However, any contributions
made by employees must be voluntary,
and if such contributions are made
through payroll deductions, such
deductions must be made in accordance
with § 4.168. No contribution toward
fringe benefits made by the employees
themselves, or fringe benefits provided
from monies deducted from the
employee's wages may be included or
used by an employer in satisfying any
part of any fringe benefit obligation
under the Act.

(2) The primary purpose of the plan
must be to provide systematically for
the payment of benefits to employees on
account of death, disability, advanced
age, retirement; illness, medical
expenses, hospitalization, supplemental
unemployment benefits, and the like.

[3) The plan must contain a definite
formula for determining the amount to
be contributed by the contractor and a
definite formula for determining the
benefits for each of the employees
participating in the plan.

(4) Except as provided in paragraph
(b), the conlractor’s contributions must
be paid irrevocably to a trustee or third
person pursuant to an insurance
agreement, trust or other funded
arrangement. The trusiee must assume
the usual fiduciary responsibilities
imposed upon trustees by applicable
law. The trust or fund must be set up in
such a way that the contractor will not
be able to recapture any of the
contributions paid in nor in any way
divert the funds 1o its own use or
benefit.

(5) Benefit plans or trusts of the types
listed in 28 U.S.C. 401(a) which are
disapproved by the Internal Revenue

Service as not satisfying the
requirements of section 401(a) of the
Internal Revenue Code or which do not
mee! the requirements of the Employee
Retirement Income Security Act of 1974,
29 U,S.C. 1001, et seq, and regulations
thereunder, are nol deemed to be “bona
fide" plans for purposes of the Service
Contract Act.

(6} It should also be noted that such
plans must meet certain other criteria as
sel forth in § 778.215 of 29 CFR 778 in
order for any contributions to be
excluded from computation of the
regular rate of pay for overtime
purposes under the Fair Labor
Stundards Act (§§ 4.180-4.182).

{b)(1) Unfunded self-insured fringe
benelit plans (other than fringe benefits
such as vacations and holidays which
by their nature are normally unfunded)
under which contractors allegedly make
“out of pocket” payments to provide
benefits as expenses may arise, rather
than making irrevocable contributions to
a trust or other funded arrangement as
required under § 4.171(a}(4), are not
normally considered "bona fide" plans
or equivalent benefits for purposes of
the Act.

(2) A contractor may request approval
by the Administrator of an unfunded
self-insured plan in order to allow credit
for payments under the plan 1o meet the
fringe benefit requirements of the Acl, In
considering whether such a plan is bona
fide, the Administrator will consider
such factors as whether it could be
reasonably anticipated to provide the
prescribed benefits, whether it
represents a Jegally enforceable
commitment to provide such benefits,
whether it is carried out under a
financially responsible program, and
whether the plan has been
communicated to the employees in
writing. The Administrator in his/her
discretion may direct that assets be set
aside and preserved in an escrow
account or that other protections be
afforded to meet the plan’s future
obligation.

(¢) No benefit required by sny other
Federal law or by any State or Jucsl law,
such as unemployment campensation,
workers' compensation, or social
security, is a fringe benefit for purposes
of the Aet.

(d) The furnishing to an employee of
board, lodging, or other facilities under
the circumstances described in § 4.167,
the cost or value of which is creditable
toward the monetary wages specified
under the Act, may not be used to offset
any fringe benefit obligations, as such
items and facilities are not fringe
benefits or equivalent benefits for
purposes of the Act.
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(e) The furnishing of facilities which
are primarily for the benefit or
convenience of the contractor or the cost
of which is properly a business expense
of the contractor is not the furnishing of
a “bona fide" fringe benefit or
equivalent benefit or the payment of
wages. This would be true of such items,
for example, as relocation expenses,
travel and transportation expenses
incident to employment, incentive or
suggestion awards, and recruitment
bonuses, as well as tools and other
materials and services incidental to the
employer’s performance of the contract
and the carrying on of his business, and
the cost of furnishing, laundering, and
maintaining uniforms and/or related
apparel or equipment where employees
are required by the contractor, by the
contractor’s Government contract, by
law, or by the nature of the work to
wear such items, See also § 4,168.

(f) Contributions by contractors for
such items as soclal functions or parties
for employees, flowers, cards, or gifts on
employee birthdays, anniversaries, etc.
(sunshine funds), employee rest or
recreation rooms, paid coffee breaks,
magazine subscriptions, and
professional association or club dues,
may nol be used to offset any wages or
fringe benefits specified in the contract,
as such items are not “bona fide" wages
or fringe benefits or equivalent benefits
for purposes of the Act.

§4.172 Meeting requirements for
particular fringe benefits—in general.
Where a fringe benefit determination
specifies the amount of the employer's
contribution to provide the benefit, the
amount specified is the actual minimum
cash amount that must be provided by
the employer for the employee. No
deduction from the specified amount
may be made to cover any
administrative costs which may be
incurred by the contractor in providing
the benefits, as such costs are properly a
business expense of the employer. If
prevailing fringe benefits for insurance
or relirement are determined in a stated
amount, and the employer provides such
benefits through contribution in a lesser
amount, he will be required to furnish
lhe employes with the difference
between the amount stated in the
determination and the actual cost of the
benefits which he provides. Unless
otherwise specified in the particular
wage determination, such as one
reflecting collectively bargained fringe
benefit requirements, issued pursuant to
Section 4{c) of the Act, every employee
performing on a covered contract must
be furnished the fringe benefits required
by that determination for all hours spent
working on that contract up to a

maximum of 40 hours per week and
2,080 (i.e., 52 weeks of 40 hours each)
per year, as these are the typical number
of nonovertime hours of work in a week,
and in a year, respectively. Since the
Act’s fringe benefit requirements are
applicable on a contract-by-contract
basis, employees performing on more
than one contract subject to the Act
must be furnished the full amount of
fringe benefits to which they are entitled
under each contract and applicable
wage determination. Where a fringe
benefit determination has been made
requiring employer contributions for a
specified fringe benefit in a stated
amount per hour, a contractor employing
employees part of the time on contract
work and part of the time on other work,
may only credit against the hourly
amount required for the hours spent on
the contract work, the corresponding
proportionate part of a weekly, monthly,
or other amount contributed by him for
such fringe benefits or equivalent
benefits for such employees. If, for
example, the determination requires
health and welfare benefits in the
amount of 30 cents an hour and the
employer provides hospitalization
insurance for such employees at a cost
of $10.00 a week, the employer may
credit 25 cents an hour ($10.00 -~ 40)
toward his fringe benefit obligation for
such employees. If an employee works
25 hours on the contract work and 15
hours on other work, the employer
cannot allocate the entire $10.00 to the
25 hours spent on contract work and
take credit for 30 cents per hour in that
manner, but must spread the cost over
the full forty hours.

§4.173 Meeting requirements for vacation
fringe beneiits.

{a) Determining length of service for
vacation eligibility. It has been found
that for many types of service contracts
performed at Federal facilities a
successor contractor will utilize the
employees of the previous contractor in
the performance of the contract. The
employees typically work at the same
location providing the same services to
the same clientele over a period of
years, with periodic, often annual,
changes of employer. The incumbent
contractor, when bidding on a contract,
musl! consider his liability for vacation
benefits for those workers in his employ.
If prospective contractors who plan to
employ the same personnel were not
required to furnish these employees with
the same prevailing vacation benefits, it
would place the incumbent contractor at
a distinct competitive disadvantage as
well as denying such employees
entitlement to prevailing vacation
benefits.

(1) Accordingly, most vacation fringe
benefit determinations issued under the
Act require an employer to fumish to
employees working on the contracl a
specified amount of paid vacation upon
completion of a specified length of
service with a contractor or successor.
This requirement may be stated in the
determination, for example, as “one
week paid vacation after one year of
service with a contractor or successor”
or by a determination which calls for
“one week’s paid vacation after one
year of service". Unless specified
otherwise in an applicable fringe benefit
determination, an employer must take
the following two factors into
consideration in determining when an
employee has completed the required
length of service to be eligible for
vacation benefits:

(i) The total length of time spent by an
employee in any capacity in the
conlinuous service of the present
(successor) contractor, including both
the time spent in performing on regular
commercial work and the time spent in
performing on the Government contract
itself, and

(ii) Where applicable, the total length
of time spent in any capacity as an
employee in the continuous service of
any predecessor contractor(s) who
carried out similar contract functions at
the same Federal facility.

(2) The application of these principles
may be illustrated by the example given
above of a fringe benefit determination
calling for “one week paid vacation
after one year of service with a
contractor or successor”, In that
example, if a contractor has an
employee who has worked for him for 18
months on regular commercial work and
only for 6 months on a Government
service contract, that employee would
be eligible for the one week vacation
since his total service with the employer
adds up to more than 1 year. Similarly, if
a contractor has an employee who
worked for 16 months under a janitorial
service contract at a particular Federal
base for two different predecessor
contractors, and only 8 months with the
present employer, that employee would
also be considered as meeting the “after
one year of service" test and would thus
be eligible for the specified vacation.

{3) The “contractor or successor”
requirement set forth in paragraph (a)(1)
of this section is not affected by the fact
that a different contracting agency may
have contracted for the services
previously or by the agency's dividing
and/or combining the contract services.
However, prior service as a Federal
employee is not counted toward an
employee’s eligibility for vacation
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bensfits under fringe benefit
determinations issued pursuant to the
Acl.

(4) Some fringe benefit determinations
may require an employer to furnish a
specified amount of paid vacation upon
completion of a specified length of
service with the employer, for example,
“one week paid vacation after one year
of service with an employer”. Under
such determinations, only the time spent
in performing on commercial work and
on Government contract work in the
employment of the present confractor
need be considered in computing the
length of service for purposes of
determining vacation eligibility.

(5) Whether or not the predecessor
contract(s) was covered by a fringe
benefit determination is immaterial in
determining whether the one year of
service test has been met. This
qualification refers to work performed
before, as well as after, an applicable
fringe benefit determination is
incorporated into a contract. Also, the
fact thal the labor standards in
predecessor service contract(s) were
only those required under the Fair Labor
Standards Act has no effect on the
applicable fringe benefit determination
conlained in a current contract,

(b) Eligibility requirement—
continuous service. Under the principles
set forth above, if an emplovee’s total
length of service adds up to at least one
year, the employee is eligible for
vacation with pay. However, such
service must have been rendered
continuously for a period of not less
than one year for vacation eligibility.
The term “continuous service™ does not
require the combination of two entirely
separate periods of employment.
Whether or not there is a break in the
continuity of service so as to make an
employee ineligible for a vacation
benefit is dependent upon all the facts in
the particular case. No fixed time period
has been established for determining
whether an employee has a break in
service, Rather, as illustrated below, the
reason(s) for an employee's absence
from work is the primary factor in
determining whether a break in service
occurred.

(1) In cases where employees have
been granted leave with or without pay
by their employar, or are otherwise
absent with permission for such reasons
as sickness or injury, or otherwise
perform no work on the contract
because of reasons beyond their control,
there would not be a break in service.
Likewise, the absence from work for a
few days, with or without notice, does
not constitute a break in service,
without a formal termination of
employment, The following specific

examples are illusirative situations
where it has been determined that a
break in service did not occur:

(i) An employee absent for five
months due to iliness but employed
continuously for three years.

(i} A strike after which employees
returned {o work.

(i) An interim period of thrée months
between contracts caused by delays in
the procurement process during which
time personnel hired directly by the
Government performed the necessary
services. However, the successor
contractor in this case was not held
liable for vacation benefits for those
employees who had anniversary dates
of employment during the interim period
because no employment relationship
existed during such period.

(iv) A mess hall closed three months
for renovation. Contractor employees
were considered to be on temporary
layoff during the renovation period and
did not have a break in service.

(2) Where an employee quits, is fired
for cause, or is otherwise terminated
(excep! for temporary layofis), there
would be a break in service even if the
employee were rehired at a later date.
However, an employee may not be
discharged and rehired as a subterfuge
to evade the vacation requirement.

(c) Vesting and payment of vacation
benefits.

(1) In the example given in paragraph
(1)(1) of this seclion of a fringe benefit
determination calling for “one week
paid vacalion after 1 year of service
with a contractor or successor”, an
employee who renders the “one year of
service" continuously becomes eligible
for the "one week paid vacation"” (i.e., 40
hours of paid vacaiion, unless otherwise
specified in an applicable wage
determination) upon his anniversary
date of employment and upon each
succeeding anniversary date thereafter,
However, thateds no accrual or vesting
of vacation eligibility before the
employee's anniversary date of
employment, and no segment of time
smalier than one year need be
caonsidered in computing the employer's
vacation liability, unless specifically
provided for in a particular fringe
benefit determination. For example, an
employee who has worked 13 months
for an employer subject to such
stipulations and is separated without
receiving any vacation benefit is entitled
only to one full week's (40 hours) paid
vecation, He would not be entitled to
the additional fraction of one-twelfth of
one week's paid vacation for the month
he worked in the second year unless
otherwise stated in the applicable wage
determination. An employee who has
not met the “one year of service”

requirement would not be entitled to
any portion of the “one week paid
vacation”,

(2) Eligibility for vacation benefits
specified in a particular wage
determination is based on completion of
the stated period of past service, The
individual employee’s anniversary date

‘(and each annual anniversary date of

employment thereafter) is the reference
point for vesting of vacation eligibility,
but does not necessarily mean that the
employee must be given the vacation or
paid for it on the date on which it is
vested. The vacation may be scheduled
according to a reasonable plan mutually
agreed to and communicated to the
employees. A “reasonable” plan may be
interpreted to be a plan which allows
the employer to mamtain aninterrupted
contract services but allows the
employee some choice, by seniority or
similar factor, in the scheduling of
vacations. However, the required
vacation must be given or payment
made in lieu thereof before the next
anniversary date, before completion of
the current contract, or before the
employee terminates employment,
whichever occars first.

(d) Contractor lability for vacation
benefits,

(1) The liability for an employee's
vacation is not prorated among
contractors unless specifically provided
for under a particular fringe benefit
determination. The contractor by whom
a person is employed at the time the
vacation right vests, i.e., on the
employee's anniversary date of
employment, must provide the full
benefit required by the determination
which is applicable on that date. For
example, an employee, who had nol
previously performed similar contract
work at the same facility, was first hired
by a predecessor contractor on July 1,
1978, July 1 is the employee's
anniversary date, The predecessor’s
contract ended june 30, 1979, but the
employee continued working on the
contract for the successor. Since the
employeedid not have an anniversary
date of employment during the
predecessor’s contract, the predecessor
would not have any vacation liability
with respecl to this employee. However.
on July 1, 1979 the employce's
entitiement to the full vacation benefit
vested and \he successor contractor
would be liable for the full amount of
the employee's vacation benefil,

(2) The requirements for furnishing
data relative to employee hiring dates in
situations where such employees
worked for “predecessor” contractors
are sel forth in § 4.6. However, a
contractor is nol relieved from any
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bligation to pravide vacation benefits
because of any difficulty in obtaining
such data.

(e} Rate opplicoble to computation of
vacation benefits.

{1) If an applicable wage
determination requires that the hourly
wage rate be increased during the
period of the contract, the rate
applicable to the computation of any
required vacation benefits is the hourly
rate in effect in the workweek in which
the actunl paid vacation is provided or
the equivalent is paid, as the case may
be, and-would not be the average of the
two hourly rates. This rule would not
apply to situations where a wage
determination specified the method of
computation and the rate to be used.

(2] As set forth in § 4.172, unless
specified otherwise in an applicable
iringe benefit determination, service
employees must be furnished the
required amount of fringe benefits for all
hours paid for up to a maximum of 40
hours per week and 2,080 hours per
vear. Thus, an employee on paid
vacation leave would accrue and must
be compensated for any other applicable
fringe benefits specified in the fringe
benefit detesmination, and if any of the
other benefits are furnished in the form
of cash equivalents, such equivalents
mus! be included with the applicable
hourly wage rate in computing vacation
benefits or a cash equivalent therefor.
I'he rules and regulations for computing
cash equivalents are set forth in § 4177,

§4.174 Meeting requirements for holiday
fringe benefits.

(a) Determining eligibility for holiday
benefits—in general.

(1) Most fringe benefit determinations
list a specific number of named holidays
for which payment is required, Unless
specified otherwise in an applicable
determination, an emplovee who
performs any work during the workweek
in which a named holiday ocours is
entitled to the holiday benefit,
regardless aof whether the named
holiday falls on a Sunday, another day
during the,workweek on which the
employee is not normally scheduled to
work, or on the employee's day off. In
addition, holiday benefits cannot be
denied because the employee has not
been employed by the contractor fora
designaled period prior to the named
holiday or because the employee did not
work the day before or the day after the
holiday, unless such qualifications are
specifically included in the
determination.

(2) An employee who performs no
waork during the workweek in which a
named holiday occurs is generally not
entitled to the holiday benefit. However,

-

an employee who performs no work
during the workweek because he is on
paid vacation or sick leave In
accordance with the terms of the
applicable fringe benefit determinatian
is entitled to holiday pay or another day
off with pay to substitute for the named
holiday, In addition, an employee who
performs no work during the workweek

‘because of a layoff does not forfeit his

entitlement to holiday benefits if the
layoff is merely a subterfuge by the
contractor to avoid the payment of such
benefits.

(3) The obligation to furnish holiday
pay for the named holiday may be
discharged if the cantractor furnishes
another day off with pay in accordance
with a plan communicated to the
employees involved. However, in such
instances the holidays named in the
fringe benefit determination are the
reference points for determining
whether an employee is eligible to
receive holiday benefits. In other words,
if an employee worked in a workweek in
which a listed holiday occurred. the
employee is entitled to pay for that
holiday. Some determinations may
provide for a specific number of
holidays without naming them. In such
instances the contractor is free to select
the holidays to be taken in accordance
with a plan communicated to the
employees involved, and the agreed-
upon holidays are the reference points
for determining whether an employee is
eligﬁbie to receive holiday benefits.

(b) Determining eligibility for holiday
benefits—newly hired employees. The
contractor generally is not required to
compensate & newly hired employee for
the holiday occurring prior to the hiring
of the emplayee. However, In the one
situation where a named holiday falls in
the first week of a confract, al!
employees who work during the first
week would be entitled to holiday pay
for that day. For example, if a contract
to provide services for the period
January 1 through December 31
contained a fringe benefit determination
listing New Year's Day as a named
holiday, and if New Year's Day were
officially celebrated on January 2 in the
year in question because January 1 fell
on a Sunday, employees hired to begin
work on January 3 would be entitled to
holiday pay for New Year's Day.

(c) Payment of holidoy benefits.

(1) A full-tfime employee who is
eligible to receive payment for a named
holiday must receive a full day’s pay up
to 8 hours unless & different standard is
used in the fringe benefit determination,
such as one refiecting collectively
bargained holiday benefit requirements
issued pursuant to Section 4(c) of the
Act or a different historic practice in an

industry or locality. Thus, for example, a
contractor must furnish 7 hours of
holiday pay to a fall-time employee
whose scheduled workday consists of 7
hours, An employee whose scheduled
workday is 10 hours would be entitled to
a holiday payment of 8 hours unless &
different standard is used in the
determination. As discussed in § 4.172,
such heliday pay must include the full
amount af other fringe benefits to which
the employee is entitled.

(2) Unless a different standard is used
in the wage determination, a full-time
employee who works on the day
designated as a holiday must be paid. in
addition to the amount he ordinarily
would be entitled to for that day's work,
the cash equivalent of a full-day's pay
up to 8 hours or be furnished another
day off with pay.

(3) If the fringe benefit determination
lists the employee's birthday as a paid
holiday and that day coincides with
another listed holiday, the contractor
may discharge his abligation to furnish
payment for the second holiday by
either substituting another day off with
pay with the consent of the employee;
furnishing holiday benefits of an extra
day’s pay, or if the employee works on
the holiday in question, furnish holiday
benefits of two extra days' pay.

(4) As stated in paragraph (a)(1) of
this‘section, an employee’s entitlement
to holiday pay fully vests by working in
the workweek in which the named
holiday oecurs. Accordingly, any
employee who is terminated before
receiving the full amount of holiday
benefits due him must be paid the
holiday benefits as a final cash
payment.

(5) The rules and regulations for
furnishing holiday pay to temporary and
part-time employees are discussed in
§4.176.

(6) The rules and regulations for
furnishing equivalent fringe benefits or
cash equivalents in lieu of holiday pay
are discussed in § 4.177.

§4.175 Meeting requirements for health,
weifare, and/or pension benefils.

(&) Determining the required amount
of benefits.

(1) Most [ringe benefit determinations
containing health and welfare and/or
pension requirements specify a fixed
payment per hour on behalf of each
service employee. These payments are
usually also stated as weekly or
monthly amounts. As set forth in § 4172,
unless specified otherwise in the
applicable determination such paymen!s
are due for all hours paid for, including
paid vacation, sick leave, and holiday
hours; up to a maximum of 40 hours per
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week and 2,080 hours per year on each
contract, The application of this rule can
be illustrated by the following examples:

(i) An employee who works 4 days a
week, 10 hours a day is entitled to 40
hours of health and welfare and/or
pension fringe benefits. If an employee
works 3 days a week, 12 hours a day,
then such employee is entitled to 36
hours of these benefits.

(ii) An employee who works 32 hours
in a workweek and also receives 8 hours
of holiday pay is entitled to the
maximum of 40 hours of health and
welfare and/or pension pavments in
that workweek. If the employee works
more than 32 hours and also received 8
hours of holiday pay, the employee is
still only entitled to the maximum of 40
hours of health and welfare and/or
pension payments.

{iii) If an employee is off work for two
weeks on vacation and received 80
hours of vacation pay, the employee
must also receive payment for the 80
hours of health and welfare and/or
pension benefits which accrue during
the vacation period.

(iv) An employee entitled to two
weeks paid vacation who instead works
the full 52 weeks in the year, receiving
the full 2,080 hours worth of health and
welfare and/or pension benefits, would
bie due an extra 80 hours of vacation pay
in lieu of actually taking the vacation;
however, such an employee would not
be entitled to have an additional 80
hours of health and welfare and/or
pension benefits included in his
vacation pay.

2) A fringe benefit determination
calling for a specified benefit such as
health insurance contemplates a fixed
and definite contribution to a “bona
fide” plan (as that term is defined in
§ 4171) by an employer on behalf of
each employee, based on the monetary
cost to the employer rather than on the
level of benefits provided. Therefore, in
determining compliance with an
applicable fringe benefit determination,
the amount of the employer's
contribution on behalf of each
individual employee governs. Thus, as
set forth in § 4172, if a determination
should require a contribution to a plan
providing a specified fringe benefit and
that benefil can be obtained for less
than the required contribution, it would
be necessary for the employer to make
up the difference in cash to the
employee, or furnish equivalent benefits,
or a combination thereof. The following
illustrates the application of this
principle: A fringe benefit determination
requires a rate of $36.40 per month per
employee for a health insurance plan.
The employer obtains the health
insurance coverage specified at a rate of

$20.45 per month for a single employee,
$30.60 for an employee with spouse, and
$40.90 for an employee with a family.
The employer is required to make up the
difference in cash or equivalent benefits
to the first two classes of employees in
order to satisfy the determination,
notwithstanding that coverage for an
employee would be automatically
changed by the employer if the
employee's status should change (e.g.
single to married) and notwithstanding
that the employer's average contribution
per employee may be equal to or in
excess of $36.40 per month.

(3) In determining eligibility for
benefits under certain wage
determinations containing hours or
length of service requirements (such as
having to work 40 hours in the preceding
month), the contractor must take into
account time spent by employees on
commercial work as well as time spent
on the Government confract.

(b) Some fringe benefit determinations
specifically provide for health and
welfare and/or pension benefits in
terms of average cost. Under this
concepl, a contractor's cantributions per
employee to a "bona fide" fringe benefit
plan are permitted to vary depending
upon the individual employee’s marital
or employment status. However, the
firm's total contributions for all service
employees enrolled in the plan must
average at least the fringe benefit
determination requirement per hour per
service employee. If the contractor’s
contributions average less than the
amount required by the determination,
then the firm must make up the
deficiency by making cash equivalent
payments or equivalent fringe benefit
payments to all service employees in the
plan who worked on the contract during
the payment period. Where such
deficiencies are made up by meang of
cash equivalent payments, the payments
must be made promptly on the following
payday. The following illustrates the
application of this principle: The
determination requires an average
contribution of $0.84 an hour. The
contractor makes payments to bona fide
fringe benefit plans on a monthly basis.
During a month the firm contributes
$15,000 for the service employeas
employed on the contract who are
enrolled in the plan, and a total of 20,000
man-hours had been worked by all
service employees during the month.,
Accordingly, the firm's average cost
would have been $15,000 20,000 hours
or $0.75 per hour, resulting in a
deficiency of $0.09 per hour. Therefore,
the contractor owes the service
employees in the plan who worked on
the contract during the month an
additional $0.09 an hour for each hour

worked on the contract, payable on the
next regular payday for wages. Unless
otherwise provided in the applicable
wage determination, contributions made
by the employer for non-service
employees may not be credited toward
meeting Service Contract Act fringe
benefit obligations.

(c) Employees not enrolled in or
excluded from participating in fringe”
benefit plans.

(1) Some health and welfare and
pension plans contain eligibility
exclusions for certain employees. For
example, temporary and part-time
employees may be excluded from
participating in such plans. Also,
employees receiving benefits through
participation in plans of an employer
other than the Government contractor or
by a spouse's employer may be
prevented from receiving benefits from
the contractor's plan because of
prohibitions against “double coverage".
While such exclusions do not invalidate
an otherwise bona fide insurance plan,
employer contributions to such a plan
cannot be considered to be made on
behalf of the excluded employees.
Accordingly, under fringe benefit
determination requirements as
described in paragraph (a)(2) of this
section, the employees excluded from
participation in the health insurance
plan must be furnished equivalent bona
fide fringe benefits or be paid a cash
equivalent payment during the period
that they are not eligible to participate
in the plan.

(2) 1t is not required that all
employees participating in a fringe
benefit plan be entitled to receive
benefits from that plan at all times, For
example, under some plans, newly hired
employees who are eligible to
participate in an insurance plan from
their first day of employment may be
prohibited from receiving benefits from
the plan during & specified “waiting
period”. Contributions made on behalf
of such employees would serve to
discharge the contractor's abligation to
furnish the fringe benefit. However, if no
contributions are made for such
employees, no credit may be taken
toward the contractor's fringe benefit
obligations.

(d) Payment of health and welfare
and pension benefits.

(1) Health and welfare and/or pension
payments to a "bona fide" insurance
plan or trust program may be made on a
periodic payment basis which is not less
often than quarterly. However, where
fringe benelit delerminations
contemplate a fixed contribution on
behalf of each employee, and a
contractor exercises his option to make




Federal Register / Vol. 48, No. 209 / Thursday, Octobgr 27. 1983 | Rules and Regulations

49797

hourly cash equivalent or differential
payments, such payments must be made
promptly on the regular payday for
wages. (See § 4.185,)

{2} The rules and regulations for
furnishing health and welfare and
pension benefits to temporary and part-
time employees are discussed in §4.176.

(3) The rules and regulations for
furnishing equivalent fringe benefits or
cash equivalents in lieu of health and
welfare and pension benefits are
discussed in § 4.177.

§4.176 Payment of Iringe benefits to
temporary and part-time employees.

(a) As sef forth in § 4.165(2){2), the
Act makes no distinction, with respect
to its compensation provisions, between
lemparary, part-time, and full-time
employees. Accordingly, in the absence
of express limitations, the provisions of
an applicable fringe benefil
determination apply to all temporary
and part-time service employees
enguged in covered work. However, in
general, such temporary and part-time
employees are onfy entitled to an
amount of the fringe benefits specified
in an applicable determination which is
propertienate to the amount of time
spent in covered work. The application
of these principles may be illustrated by
the following examples:

(1) Assuming the paid vacation for
full-time employees is one week of 40
haurs, a part-time employee working a
regularly scheduled workweek of 16
hours is entitled to 16 hours of paid
vacation time or its equivalent each
vear, if all other qualifications are met.

(2} In the case of holidays, a part-time
employee working a regularly scheduled
workweek of 16 hours would be entitled
to two-fifths of the holiday pay due full-
time employees. It is immaterial whether
or not the holiday falls on a normal
workgday of the part-time employee.
Except as provided in § 4.174(b), a
lempordary or casval employee hired
during a holiday week, but after the
holiday, would be due no holiday
benefits for that week.

(3) Holiday or vacation pay
obligations to temporary and part-time
employees working an irregular
schedule of hours may be discharged by
paying such employees a proportion of
the holiday or vacation benefits due full-
time employees based on the number of
hours each such employee worked in the
workweek prior to the workweek in
which the holiday oceurs or, with
respect lo vacations, the number of
hours which the employee worked in the
year preceding the employee's
anniversary date of employment. For
example:

(i) An employee works 10 hours
during the week preceding July 4, a
designated holiday. The employee is
entitied to 10/40 of the haoliday pay to
which a full-time employee is entitled
(i.e.. 10/40 times 8=2 hours haliday
pay)

(ii} A part-time employee works 520
hours during the 12 months preceding
the employee’s anniversary date. Since
the typical number of nonovertime hours
in & year of work is 2,080, if a full-time
employee would be entitled to one week
(40 hours} paid vacation under the
applicable fringe benefit determination.
then the part-time employee would be
entitled 10 520/2,080 times 40=10 hours
paid vacation,

(4) A part-time employee working a
regularly scheduled workweek of 20
hours would be entitled to one-half of
the health and welfare and/or pension
benefits specified in the applicable
fringe benefit determination. Fhus, if the
determination requires $36.40 per month
for health insurance, the contractor
could discharge his obligation towards
the employee in question by providing a
health insurance policy costing $18.20
per month.

{(b) A contractor’s obligation to furnish
the specified fringe benefits to
temporary and part-time employees may
be discharged by furnishing equivalent
benefits, cash equivalents, or a
combination thereof in accordance with
the rules and regulations set forth in
§ 4177,

§4.177 Discharging fringe benefit
obligations by equivalent means.

{a) In general.

(1) Section 2(a)(2) of the Act, which
provides for fringe benefits that are
separate from and in addition to the
monetary compensation required under
section 2{a)(1), permits an employer to
discharge his obligation to furnish the
fringe benefits specified in an applicable
fringe benefit determination by
furnishing any equivalent combinations
of “bona fide" fringe benefits or by
making equivalent or differential
payments in cash. However, credit for
such-payments is limited to the
employer’s fringe benefit obligations
under section 2(a)(2), since the Act does
not authorize any part of the monetary
wage required by section 2(a)(1) and
specified in the wage determination and
the contraet, to be offset by the fringe
benefit payments or equivalents which
are furnished or paid pursuant to section
2(a)(2).

(2) When a contractor substitutes
fringe benefits not specified in the fringe
benefit determination contained in the
contract for fringe benefits which are so
specified, the substituted fringe benefits,

like those for which the contract
provisions are prescribed, must be
“bona fide™ fringe benefils, as that term
is defined in § £.171

(3} When a contractor discharges his
fringe benefit obligation by furnishing. in
liew of those benefits specified in the
applicable fringe benefit determination,
other "hona fide" Fringe benefits, cash
payments, or a combination thereof, the
substituted fringe benefits and/or cash
paymenls must be “equivalent” to the
benefits specified in the determination.
As used in this subpart, the terms
“equivalent fringe benefit” and “cash
equivalent” mean equal in terms of
monetary cost to the contractor, Thus,
as set forth in § 4.172, f an applicable
fringe benefit determination calls for a
particular fringe benefit in & stated
amount and the contractor furnished
this benefit through contributions in a
lesser amount, the contractor must
furnish the employee with the difference
between the amount stated in the
determination and the actual cost of the
benefit which the contractor provides.
This principle may be illustrated by the
example given in § 4.175(a)(2).

(b) Purnishing equivalent fringe
benefits.

\ (1} A contractor’s obligation to furnish
fringe benefits which are stated in a
specified cash amount may be
discharged by furnishing any
combination of “bona fide™ fringe
benefits costing an equal amount. Thus,
if an applicable determination specifies
that 20 cents per hour is to be paid into a
pension fund, this fringe benefit
obligation will be deemed to be met if,
instead, hospitalization benefits costing
not less than 20 cents per hour are
provided. The same obligation will be
met if hospitalization benefits costing 10
cents an hour and life insurance benefits
costing 10 cents an hour are provided.
As set forth in § 4.171(c). no benefit
required to be furnished the employee
by any other law, such as workers'
compensation, may be credited toward
satisfying the fringe benefit
requirements of the Act.

(2) A contractor who wishes to furnish
equivalent fringe benefits in lieu of those
benefits which are not stated in a
specified cash amount, such as “one
week paid vacation”, must first
determine the equivalent cash value of
such benefits in accordance with the
rules set forth in paragraph (c] of this
section.

(c) Furnishing cash equivalents.

(1) Fringe benefit obligations may be
discharged by paying to the employee
on his regular payday, in addition to the
monetary wage required, a cash amount
per hour in lieu of the specified fringe
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benefits, provided such amount is
equivalent to the cost of the fringe
benefits required. If, for example, an
employee's monetary rate under an
applicable determination is $4.50 an
hour, and the fringe benefits to be
furnished are hospitalization benefits
costing 20 cents an hour and retirement
benefits costing 20 cents an hour, the
fringe benefit obligation is discharged if
instead of furnishing the required fringe
benefits, the employer pays the
employee, in cash, 40 cents per hour as
the cash equivalent of the fringe benefits
in addition to the $4.50 per hour wage
rate required under the applicable wage
determination.

(2) The hourly cash equivalent of
those fringe benefits which are not
stated in the applicable determination in
terms of hourly cash amounts may be
obtained by mathematical computation
through the use of pertinent factors such
as the monetary wages paid the
employee and the hours of work
attributable to the period, if any, by
which fringe benefits are measured in
the determination. If the employee's
regular rate of pay is greater than the
minimum monetary wage specified in
the wage determination and the
contract, the former must be used for
this computation, and if the fringe
benefit determination does not specify
any daily or weekly hours of work by
which benefils are to be measured, a
standard 8-hour day and 40-hour week
will be considered applicable. The
application of these rules in typical
situations is illustrated in paragraphs (c)
(3) through (7) of this section.

(3) Where fringe benefits are stated as
a percentage of the monetary rate, the
hourly cash equivalent is determined by
multiplying the stated percentage by the
employees’ regular or basic (i.e., wage
determination) rate of pay, whichever is
greater. For example, if the
determination calls for a 5 percent
pension fund payment and the employee
is paid a monetary rate of $4.50 an hour,
or if the employee earns $4.50 an hour
on a piece-work basis in a particular
workweek, the cash equivalent of that
payment would be 22% cents an hour.

(4) If the determination lists a
particular fringe benefil in such terms as
$8 a week, the hourly cash equivalent is
determined by dividing the amount
stated in the determination by the
number of working hours to which the
amount is attributable. For example, if a
determination lists a fringe benefit as
"pension—88 a week", and does not
specify weekly hours, the hourly cash
equivalent is 20 cents per hour, i.e., $8
divided by 40, the standard number of
non-overtime working hours in a week.

(5) In determining the hourly cash
equivalent of those fringe benefits which
are not stated in the determination in
terms of a cash amount, but are stated,
for example, as “nine paid holidays per
year” or “1 week paid vacation after one
year of service", the employee's hourly
monetary rate of pay is multiplied by the
number of hours making up the paid
holidays or vacation. Unless the hours
contemplated in the fringe benefit are
specified in the determination, a
standard 8-hour day and 40-hour week
is considered applicable. The total
annual cost so determined is divided by
2,080, the standard number of non-
overtime hours in a year of work, to
arrive at the hourly cash equivalent.
This principle may be illustrated by the
following examples:

(i) If a particular determination lists as
a fringe benefit “nine holidays per year”
and the employee’s hourly rate of pay is
$4.50, the $4.50 is multiplied by 72 (9
days of 8 hours each) and the result,
$324, is then divided by 2,080 to arrive at
the hourly cash equivalent, $0.1557 an
hour. See § 4.174(c)(4).

(ii) If the determination requires “one
week paid vacation after one year of
service”, and the employee's hourly rate
of pay is $4.50, the $4.50 is multiplied by
40 and the result, $180.00, is then divided
by 2080 to arrive at the hourly cash
equivalent, $0.0865 an hour.

(8) Where an employer elects to pay
an hourly cash equivalent in lieu of a
paid vacation, which is computed in
accordance with paragraph (c)(5) of this
section, such payments need commence
only after the employee has satisfied the
“after one year of service" requirement.
However, should the employee
terminate employment for any reason
before receiving the full amount of
vested vacation benefits due, the
employee must be paid the full amount
of any difference remaining as the final
cash payment. For example, an
employee becomes eligible for a week's
vacation pay on March 1. The employer
elects to pay this employee an hourly
cash equivalent beginning that date: the
employee terminates employment on
March 31. Accordingly, as this employee
has received only %2 of the vacation
pay lo which heishe is entitled, the
employee is due the remaining ' %2
upon termination. As set forth in
§ 4.173(e). the rate applicable to the
computation of cash equivalents for
vacation benefits is the hourly wage rate
in effect at the time such equivalent
payments are actually made.

(d) Furnishing a combination of
egquivalent fringe benefits and cash
payments, Fringe benefit obligations
may be discharged by furnishing any

combination of cash or fringe benefits as
illustrated in the preceding paragraphs
of this section, in monetary amounts the
total of which is equivalent, under the
rules therein stated, to the determined
fringe benefits specified in the contract.
For example, if an applicable
determination specifies that 20 cents per
hour is to be paid into a pension fund,
this fringe benefit obligation will be
deemed to be met if instead,
hospitalization benefits costing 15 cents
an hour and a cash equivalent payment
of 5 cents an hour are provided.

(e) Effect of equivalents in computing
overtime pay. Section 6 of the Act
excludes from the regular or basic
hourly rate of an employee, for purposes
of determining the overtime pay to
which the employee is entitled under
any other Federal law, those fringe
benefit payments computed under the
Act which are excluded from the regular
rate under the Fair Labor Standards Act
by provisions of section 7(e) (formerly
designated as section 7(d)) of that Act
(29 U.S.C. 207(e)). Pringe benefit
payments which qualify for such
exclusion are described in Subpart C of
Regulations, 29 CFR Part 778. When
such fringe benefits are required to be
furnished to service employees engaged
in contract performance, the right to
compute overtime pay in accordance
with the above rule is not lost to a
contractor or subcontractor because it
discharges its cbligation under this Act
to furnish such fringe benefits through
alternative equivalents as provided in
this section. If it furnishes equivalent
benefits or makes cash payments, or
both, to such an employee as authorized
herein, the amounts thereof, which
discharge the employer's obligation to
furnish such specified fringe benefits,
may be excluded pursuant to this Act
from the employee's regular or basic
rate of pay in computing any overtime
pay due the employee under any other
Federal law. No such exclusion can
operate, however, to reduce an
employee’s regular or basic rate of pay
below the monetary wage rate specified
as the applicable minimum wage rates
under sections 2(a}(1), 2(b), or 4(c) of
this Act or under other law or an
employment contract.

§4.178 Computation of hours worked.

Since employees subject to the Act
are entitled to the minimum
compensation specified under its
provisions for each hour worked in
performance of a covered contract, a
computation of their hours worked in
each workweek when such work under
the contract is performed is essential,
Determinations of hours worked will be
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made in accordance with the principles
applied under the Fair Labor Standards
Act as set forth in Part 785 of this title
which is incorporated herein by
reference. In general, the hours worked
by an employee include all periods in
which the employee is suffered or
permitted to work whether or not
required to do so, and all time during
which the employee is required to be on
duty or to be on the employer's premises
or to be at a prescribed workplace. The
hours worked which are subject to the
compensation provisions of the Act are
those in which the employee is engaged
in performing work on contracts subject
to the Act. However, unless such hours
are adequately segrepated, as indicated
in § 4.179, compensation in accordance
with the Act will be required for all
hours of work in any workweek in
which the employee performs any work
in connection with the contract, in the
absence of affirmative proof to the
contrary that such work did not
continue throughout the workweek.

§4.179 Identification of contract work.

Contractors and subcontractors under
contracts subject to the Act are required
to comply with its compensation
requirements throughout the period of
performance on the contract and to do
so with respect to all employees who in
any workweek are engaged in
performing work on such contracts. If
such a contractor during any workweek
is not exclusively engaged in performing
such contracts, or if while so engaged it
has employees who spend a portion but
not all of l{mir worktime in the
workweek in performing work on such
contracts, it is necessary for the
contractor to identify accurately in its
records, or by other means, those
periods in each such workweek when
the contractor and each such employee
performed work on such contracts. In
cases where contractors are nol
exclusively engaged in Government
contract work, and there are adequate
records segregating the periods in whicl
work was performed on contracts
subject to the Act from periods in which
other work was performed, the
compensation specified under the Act
need net be paid for hours spent on non-
contract work. However, in the absence
of records adequately segregating non-
covered work from the work performed
on or in connection with the contract, all
employees working in the establishment
or department where such covered work
is performed shall be presumed to have
worked on or in connection with the
contract during the period of its
performance, unless affirmative proof
establishing the contrary is presented.
Similarly, in the absence of such

records, an employee performing any
work on or in connection with the
contract in a workweek shall be
presumed to have continued to perform
such work throughout the workweek,
unless affirmative proof establishing the
contrary is presented. Even where a
contractor can segregate Government
from non-Government work, it is
necessary that the contractor comply
with the requirements of section 6{e) of
the FLSA discussed in § 4.160.

Overtime Pay of Covered Employees

§4.180 Overtime pay—in general.

The Act does not provide for
compensation of covered employees at
premium rates for overtime hours of
work. Section 6 recognizes, however,
that other Federal laws may require
such compensation o be paid to
employees working on or in connection
with contracts subject to the Act (see
§ 4.181) and prescribes, for purposes of
such laws, the manner in which fringe
benefits furnished pursuant to the Act
shall be treated in compulting such
overtime compensation as follows: “In
determining any overtime pay to which
such service employees are entitled
under any Federal law, the regular or
basic hourly rate of such an employee
shall not include any fringe benefit
payments computed hereunder which
are excluded from the regular rate under
the Fair Labor Standards Act by
provisions of section 7(d) [now section
7(e)] thereof." Fringe benefit payments
which qualify for such exclusion are
described in Part 778, Subpart C of this
title. The interpretations there set forth
will be applied in determining the
overtime pay to which covered service
employees are entitled under other 2
Federal statutes. The effect of section 6
of the Act in situations where equivalent
fringe benefits or cash payments are
provided in lieu of the specified fringe
benefits is stated in § 4.177(e) of this
part, and illustrated in § 4.182.

§4.181 Overtime pay provisions of other
Acts,

(a) Fair Labor Standards Act.
Although provision has not been made
for insertion in Government contracts of
stipulations requiring compliance with
the overtime provisions of the Fair
Labor Standards Act, contractors and
subcontractors performing contracts
subject to the McNamara-O'Hara
Service Contract Act may be required to
compensate their employees working on
or in connection with such contracts for
overtime work pursuant to the overtime
pay standards of the Fair Labor
Standards Act. This is true with respect
to employees engaged in interstate or

foreign commerce or in the production of
goods for such commerce (including
occupations and processes closely
related and directly essential to such
production) and employees employed in
enterprises which are so engaged,
subject to the definitions and exceptions
provided in such Acl. Such employees,
except as otherwise specifically
provided in such Act; mus! receive
overtime compensation at a rate of not
less than 1% times their regular rate of
pay for all hours worked in excess of the
applicable standard in a8 workweek. See
Part 778 of this title. However, the Fair
Labor Standards Act provides no
overtime pay requirements for
employees. not within such interstate
commerce coverage of the Act, who are
subject to its minimum wage provisions
only by virtue of the provisions of
section 6(e), as explained in § 4.180,

(b) Contract Work Hours and Safety
Standards Act. (1) The Contract Work
Hours and Safety Standards Act (40
U.S.C. 327-332) applies generally lo
Government contracts, including service
contracts in excess of $2,500, which may
require or involve the employment of
laborers and mechanics. Guards,
watchmen, and many other classes of
service employees are laborers or
mechanics within the meaning of such
Act. However, employees rendering only
professional services, seamen, and as a
general rule those whose work is only
clerical or supervisory or nonmanual in
nature, are not deemed laborers or
mechanics for purposes of the Act, The
wages of every laborer or mechanic for
performance of work on such contracts
must include compensation at a rate not
less than 1% times the employee's basic
rate of pay for all hours worked in any
workweek in excess of 40 or in excess of
eight on any calendar days therein,
whichever is the greater number of
overtime hours. Exemptions are
provided for certain transportation and
communications contracts, contracts for
the purchase of supplies ordinarily
available in the open market, and work
required to be done in accordance with
the provisions of the Walsh-Healey Act.

(2) Regulations concerning this Act
are contained in 29 CFR Part 5 which
permit overtime pay to be computed in
the same manner as under the Fair
Labor Standards Act, subject of course
to the differences in computations
required by reason of the daily overtime
provision of the Contract Work Hours
and Safety Standards Acl, which has no
counterpart in the Fair Labor Standards
Act.

{3) Although the application of the
Contract Work Hours and Safety
Standards Act does not depend on
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inclusion of ils requirements in
provisions physically made part of the
contract, the Act and the regulations of
the Secretary require such provisions to
be set forth in contract clauses. (See

§ 5.5(b) of this subtitle.)

(¢) Walsh-Healey Public Contracts
Act As pointed oul in §4.117, while
some Government contracts may be
subject both to the MeNamara-O'Hara
Service Contract Act and to the Walsh-
Healey Public Contracls Act, the
employees performing work on the
contract which is subject to the latter
Act are, when so engaged, exempt from
the provisions of the former. They are,
however, subject to the overtime
provisions of the Walsh-Healey Act if,
in any workweek, any of the work
performed for the employer is subject to
such Act and if, in such workweek, the
total hours worked by the employee for
the employer {whether wholly or only
partly on such work) exceed 40 hours in
the workweek or 8 hours in any day
therein. In any such workweek the
Walsh-Healey Act requires payment of
overtime compensation at a rate not less
than 1% times the employee’s basic rate
for such weekly or daily overtime hours,
whichever are greater in number. The
overtime pay provisions of the Walsh-
Healey Act are discussed in greater
detail in 41 CFR Part 50-201.

54.182 Overtime pay of service
employees entitled to fringe benefits.

Reference is made in § 4.180 to the
rules prescribed by section 6 of the Act
which permit exclusion of certain fringe
benefits and equivalents provided
pursuant to section 2(a)(2) of the Act
from the regular or basic rate of pay
when computing overtime compensation
of a service employee under the
provisions of any other Federal law. As
provided in § 4.177, not only those fringe
henefits excludable under section 6 as
benefils determined and specified under
section 2(a)(2). but also equivalent fringe
benefits and cash payments furnished in
lien of the specified benefits may be
excluded from the regular or basic rate
of such an employee. The application of
this rule may be illustrated by the
following examples:

(a) The A company pays a service
emplovee $4.50 an hour in cash under a
wage determination which requires a
monetary rate of not less than $4 and a
fringe benefit contribution of 50 cents
which would qualify for exclusion from
the regular rate under section 7{e) of the
Fair Labor Standards Act. The
contractor pays the 50 cents in cash
because he made no contributions for
fringe benefits specified in the
determination and the contract.
Overtime compensation in this case

would be computed on a regular or basic
rate of $4 an hour.

(b) The B company has for some lime
been paying $4.25 an hour to a service
employee as his basic cash wage plus 25
cents an hour as a contribution to a
welfare and pension plan, which
contribution qualifies for exclusion from
the regular rate under the Fair Labor
Standards Act. For performance of work
under a contract subject to the Act a
monetary rate of $4 and a fringe benefit
contribution of 50 cents (also qualifying
for such exclusion) are specified
because they are found to be prevailing
for such employees in the locality. The
contractor may credit the 25 cent
welfare and pension contribution
toward the discharge of his fringe
benefit obligation under the contract but
mus! also make an additional
contribution of 25 cents for the specified
or equivalenl fringe benefils or pay the
employee an additional 25 cents in cash.
These contributions or equivalent
payments may be excluded from the
employee's regular rate which remains
$4.25, the rate agreed upon as the basic
cash wage.

(c) The C company has been paying $4
an hour as its basic cash wage on which
the firm has been computing overtime
compensation. For performance of work
on a contract subject to the ‘Act the
same rate of monetary wages and a
fringe benefit contribution of 50 cents an
hour (qualifying for exclusion from the
regular rate under the Fair Labor
Standards Act) are specified in
accordance with a determination that
these are the monetary wages and fringe
benefits prevailing for such employees
in the locality. The contractor is
required to continue to pay at least $4
an hour in monetary wages and at least
this amount must be included in the
employee’s regular or basic rate for
overtime purposes under applicable
Federal law. The fringe benefit
obligation under the contract would be
discharged if 50 cents of the
contributions for fringe benefits were for
the fringe benefits specified in the
coniract or equivalent benefits as
defined in § $.177. The company may
exclude such fringe benefit contributions
from the regular or basic rate of pay of
the service employee in computing
overlime pay due.

Notice to Employees

§4.183 Employees must be notified of
compensation required.

The Act, in section 2(a){4), and the
regulations thereunder in § 4.6(e),
require all confracts subject to the Aot
which are in excess of $2.500 to contain
a clause requiring the contractor or

* subcontractor to notify each employee

commencing work on a contrac! (o
which the Act applies of the
compensation required to be paid such
employee under section 2fa}{1) and the
fringe benefits required to be furnished
under section 2(a)(2). A notice form
(WH Publication 1313 and any
applicable wage determination)
provided by the Wage and Hour
Division is to be used for this purpose. It
may be delivered to the employee or
posted as stated in § 4.184.

§ 4,184 Posting of notice.

Posting of the notice provided by the
Wage and Hour Division shall be in a
prominent and accessible place al the
worksite, as required by § 4.6{e). The
display of the notice in a place where it
may be seen by employees performing
on the contract will satisfy the
requirement that it be in a “prominent
and accessible place”. Should display be
necessary at more than one site, in order
to assure that it is seen by such
employees, additional copies of the
poster may be obtained without cost
from the Division. The contractor or
subcontractor is required to notify each
employee of the compensation due or
attach to the poster any applicable wage
determination specified in the contract

« listing all minimum monetary wages and

fringe benefits to be paid or furnished to
the classes of service employees
performing on the contracl.

Records

§4.185 Recordkeeping requirements.

The records which a contractor or
subcontractor is required to keep
concerning employment of employees
subject to the Act are specified in
§ 4.6(g) of Subpart A of this parl. They
are required to be maintained for 3
years from the completion of the work,
and must be made available for
inspection and transcription by
authorized representatives of the
Administrator. Such records must be
kept for each service employee
performing work under the contract, for
each workweek during the performance
of the contract, If the required records
are not separately kept for the service
employees performing on the contract, it
will be presumed., in the absence of
affirmative proof to the contrary, that all
service employees in the department or
establishment where the contract was
performed were engaged in covered
work during the period of performance.
(See §4.178.)
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§4.186 [Reserved]
Subpart E-‘x‘Entorcement

§4.187 Rect'wory of underpayments.

(a) The Act, in section 3(a), provides
that any violations of any of the contract
stipulations required by sections 2(a)(1),
2{a)(2), or 2(b) of the Act, shall render
the party responsible liable for the
amount of any deductions, rebates,
refunds, or underpayments (which
includes non-payment) of compensation
due to any employee engaged in the
performance of the contract. So much of
the accrued payments due either on the
contract or on any other contract
(whether subject to the Service Contract
Act or not) between the same contractor
and the Government may be withheld in
a deposit fund as is necessary to pay the
employees. In the case of requirements-
type contracts, it is the contracting
agency, and not the using agencies,
which has the responsibility for
complying with a withholding request by
the Secretary or authorized
representative. The Act further provides
that on order of the Secretary (or
authorized representatives), any
compensation which the head of the
Federal agency or the Secretary has
found to be due shall be paid directly to
the underpaid employees from any
accrued payments withheld. In order to
effectuate the efficient administration of
this provision of the Act, such withheld
funds shall be transferred to the
Department of Labor for disbursement
to the underpaid employees on order of
the Secretary or his or her authorized
representatives, an Administrative Law
Judge, or the Board of Service Contract
Appeals, and are not paid directly to
such employees by the contracting
agency without the express prior
consent of the Department of Labor.
(See Decision of the Comptroller
General, B-170784, February 17, 1971.) It
is mandatory for a contracting officer to
adhere to a request from the Department
of Labor to withhold funds where such
funds are available. (See Decision of the
Comptroller General, B-109257, October
14,1952, arising under the Walsh-Healey
Act.) Contract funds which are or may
become due a contractor under any
contract with the United States may be
withheld prior to the institution of
administrative proceedings by the
Secretary. (McCasland v. U.S. Postal
Service, 82 CCH Labor Cases § 33.607
(N.D. N.Y. 1977); G & H Machinery Co. v.
Donovan, 96 CCH Labor Cases 34,354
(S.D. 1Nl 1982).)

(b) Priority to withheld funds.

The Comptroller General has afforded
employee wage claims priority over.an
Internal Revenue Service levy for

unpaid taxes. (See Decisions of the
Comptroller General, B-170784,
February 17, 1971; B-189137, August 1,
1977; 56 Comp. Gen. 499 (1977); 55 Comp.
Gen. 744 (1976), arising under the Davis-
Bacon Act: B-178198, August 30, 1973; B~
161460, May 25, 1967.)

(1) As the Comptroller General has
stated, "[t]he legislative histories of
these labor statutes [Service Contract
Act and Contract Work Hours and
Safety Standards Act, 41 U.S.C. 327, et
seq.] disclose a progressive tendency to
extend a more liberal interpretation and
construction in successive enactments
with regard to worker's benefits,
recovery and repayment of wage
underpayments. Further, as remedial
legislation, it is axiomatic that they are
to be liberally construed’. (Decision of
the Comptroller General, B-170784,
February 17, 1971.)

(2) Since section 3{a) of the Act
provides that accrued contract funds
withheld to pay employees wages must
be held in a deposit fund, it is the
position of the Department of Labor that
monies so held may not be used or set
aside for agency reprocurement costs.
To hold otherwise would be inequitable
and contrary to public policy, since the
employees have performed work from
which the Government has received the
benefit (see National Surety
Corporation v. U.S., 132 Ct. Cl. 724, 728,
135 F. Supp. 381 (1955), cert. denied, 350
U.S. 902}, and to give contracting agency
reprocurement claims priority would be
to require employees to pay for the
breach of contract between the
employer and the agency. The
Comptroller General has sanctioned
priority being afforded wage
underpayments over the reprocurement
costs of the contracting agency
following a contractor's default or
termination for cause. Decision of the
Comptroller General, B-167000, June 26,
1969; B-178198, August 30, 1973; and B-
189137, August 1, 1977.

(3) Wage claims have priority over
reprocurement costs and tax liens
without regard to when the competing
claims were raised. See Decisions of the
Comptroller General, B-161460, May 25,
1967; B-189137, August 1, 1977,

{4) Wages due workers underpaid on
the contract have priority over any
assignee of the contractor, including
assignments made under the
Assignment of Claims Act, 31 U.S.C, 203,
41 U.S.C. 15, to funds withheld under the
contract, since an assignee can acquire
no greater rights to withheld funds than
the assignor has in the absence of an
assignment. See Modern Industrial Bank
v. U.S,, 101 Ct. Cl. 808 (1944); Royal
Indemnity Co, v. United States, 178 Ct.

Cl. 46, 371 F, 2d 462 [1967), cert. denied.
389 U.S. 833; Newark Insurance Co, v.
U.S., 149 Ct. Cl. 170, 181 F. Supp. 246
(1960); Henningsen v. United States
Fidelity and Guaranty Company, 208
U.S. 404 (1908). Where employees have
been underpaid, the assignor has no
right to assign funds since the assignor
has no property rights to amounts
withheld from the contract to cover
underpayments of workers which
conslitute a violation of the law and the
terms, conditions, and obligations under
the contract. (Decision of the
Comptroller General, B-164881, Augus!
14, 1968; B-178198, August 30, 1973; 58
Comp. Gen. 499 (1877); 55 Comp. Gen.
744 (1976); The National City Bank of
Evansville v. United States, 143 Ct. Cl.
154, 163 F, Supp. 846 (1958): National
Surety Corporation v. United States, 132
Ct. Cl. 724, 135 F. Supp. 381 (1955), cert.
denied, 350 U.S. 902.)

(5) The Comptroller General,
recognizing that unpaid laborers have
an equitable right to be paid from
contract retainages, has also held that
wage underpayments under the Act
have priority over any claim by the
trustee in bankruptcy. 56 Comp. Gen.
499 (1977), citing Pear/man v. Reliance
Insurance Company, 371 U.S. 132 (1962);
Hadden v. United States, 132 Ct. Cl. 529
(1955), in which the courts gave priority
to sureties who had paid unpaid
laborers over the trustee in bankruptcy.

(c) Section 5(b) of the Act provides
that if the accrued payments withheld
under the terms of the contract are
insufficient to reimburse all service
employees with respect to whom there
has been a failure to pay the
compensation required pursuant to the
Act, the United States may bring action
against the contractor, subcontractor, or
any sureties in any court of competent
jurisdiction to recover the remaining
amount of underpayments. The Service
Contract Act is not subject to the statute
of limitations in the Portal to Portal Act,
29 U.S.C. 255, and contains no
prescribed period within which such an
action must be instituted; it has
therefore been held that the general
period of six years prescribed by 28
U.S.C. 2415 applies to such actions,
United States of America v. Deluxe
Cleaners and Laundry, Inc., 511 F. 2d
929 (C.A. 4, 1975). Any sums thus
recovered by the United States shall be
held in the deposit fund and shall be
paid, on the order of the Secretary,
directly to the underpaid employees.
Any sum not paid to an employee
because of inability to do so within 3
years shall be covered into the Treasury
of the United States as miscellaneous
receipts,
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(d) Releases or waivers executed by
employees for unpaid wages and fringe
benefits due them are wiliom legal
effect. As stated by the Supreme Court
in Brooklyn Savings Bank v. O'Neil, 324
LS. 697, 704, (1945), arising under the
Fair Labor Standards Act:

"Where a private right is granted in
the public interest to effectuate a
legislative policy, waiver of a right so
charged or colored with the public
interest will not be allowed where it
would thwart the legislative policy
which it was designed to effectuate.”

See also Schulte, Inc. v. Gangi, 328
U.S. 108 (1946): United States v. Morley
Construction Company, 88 F, 2d 781
(C.A. 2,1938), cert. denied, 305 U.S. 651.

Further, as noted above, monies not
paid to employees to whom they are due
because of vialation are covered into the
U.S. Treasury as provided by section
5{b) of the Act.

{e){1) The term “party respensible” for
violations in section 3(a) of the Act is
the same term as contained in the
Walsh-Healey Public Contracts Act, and
therefore, the same principles are
applied under both Acts. An officer of a
corporation who actively directs and
supervises the contract performance,
including employment policies and
practices and the work of the employees
working on the contract, is a party
responsible and liable for the violations,
individoally and jointly with the
company (S & G Caal Sales, Inc.,
Decision of the Hearing Examiner, PC-
046, January 21, 1985, affirmed by the
Administrator June 8, 1965; Tennessee
Pracessing Co., Inc,, Decision of the
Hearing Examiner, PC-790, September
28, 1965).

(2) The failure to perform a statutory
publie duty under the Service Contract
Act is not only a corporate liability but
also the personal liability of each officer
charged by reason of his or her
corporate office while performing that
duty, United States v. Sancolmar
Industries, Inc., 347 F. Supp. 404, 408
(E.D. N.Y. 1972). Accordingly, it has
been held by administrative decisions
and by the courts that the term “party
responsible”, as used in section 3(a) of
the Act, imposes personal liability for
violations of any of the contract
stipulations required by sections 2(a)(1)
and (2) and 2(b) of the Act on corporate
officers who control, or are responsible
for control of, the corporate entity, as
they. individually, have an obligation to
assure compliance with the
requirements of the Act, the regulations,
and the contracts. See, for example,
Waite, Inc., Decision of the AL}, SCA
530-566, October 19, 1976, Spruce-Up
Corp., Decision of the Administrator
SCA 368-370, August 19, 1976,

Ventilation and Cleaning Engineers,
Inc., Decision of the AL], SCA 176,
August 23, 1973, Assistant Secretary,
May 17, 1974, Secretary, September 27,
1974; Fred Van EIk, Decision of the ALJ,
SCA 254-58, May 28, 1974,
Administrator, November 25, 1974;
Murcole, Inc., Decision of the ALJ, SCA
195-198, April 11, 1974; Emile J. Bauchet,
Decision of the AL], SCA 38, February
24, 1970; Darwyn L. Grover, Decision of
the ALJ, SCA 485, August 15, 1976;
United States v. Islip Machine Works.,
Inc., 179 F. Supp. 585 (E.D. N.Y. 1959);
United States v, Sancolmar Industries,
Inc., 347 F. Supp. 404 (E.D. N.Y. 1972).

(3) In essence, individual Liability
attaches to the corporate official who is
responsible for, and therefore causes or
permits, the violation of the contract
stipulations required by the Act, i.e.,
corporate officers who control the day-
to-day operations and management
policy are personally liable for
underpayments because they cause or
permit violations of the Act.

(4) It has also been held that the
personal responsibility and liability of
individuals for violations of the Act is
not limited to the officers of a
contracting firm or to signatories lo the
Government contract who are bound by
and accept responsibility for compliance
with the Act and imposition of its
sanctions sel forth in the contract
clauses in § 4.6, but includes all persons,
irrespective of proprietary interest, who
exercise control, supervision, or
management over the performance of
the contract, including the labor policy
or employment conditions regarding the
employees engaged in contract
performance, and who, by action or
inaction, cause or permil a contract to
be breached. U.S. v. Islip Machine
Works, Inc., 178 F. Supp. 585 (E.D. N.Y.
1959); U.S, v. Sancolmar Industries, Inc.,
347 F. Supp. 404 (ED: N.Y. 1972); Oscar
Hestrom Corp., Decision of the
Administrator, PC-257, May 7, 1948,
affirmed, U.S. v. Hedstrom, 8 Wage
Hour Cases 302 (N.D. 111. 1948);
Craddock-Terry Shoe Corp., Decision of
the Administrator, PC-330, October 3,
1947; Reynalds Research Corp., Decision
of the Administrator, PC-381, October
24, 1951; Etowah Garment Co., Inc.,
Decision of the Hearing Examiner, PC-
632, August 9, 1957, Decision of the
Administrator, April 29, 1958; Cardinal
Fuel and Supply Co., Decision of the
Hearing Examiner, PC-890, June 17,
1963, o
(5) Reliance on advite from
contracting agency officials {or
Department of Labor officials without
the authority to issue rulings under the
Act) is not a defense against a
contractor’s liability for back wages

under the Act. Stendard Fabrication
Ltd., Decision of the Secretary, PC-297,
August 3, 1948; Airport Machining Corp.,
Decision of the AL}, PC-1177, June 15,
1979: Jomes D. West, Decision of the
ALJ, SCA 397-398, November 17, 1975;
Metropolitan Rehabilitation Corp.,
WAB Case No. 78-25, Augusl 2, 1979
Fry Brothers Corp., WAB Case No. 76-8,
June 14, 1977.

{f) The procedures for a confractor or
subcontractor to dispute findings
regarding violations of the Act, including
back wage liability or the disposition of
funds withheld by the agency for such
liability, are contained in Parts 6 and 8
of this Title. Appeals in such matters
have not been delegated to the
contracting agencies and such matters
cannot be appealed under the disputes
clause in the contractor’s contract.

(g) While the Act provides that action
may be brought against a surety to
recover underpayments of
compensation, there is no statutory
provision requiring that contractars
furnish either payment or performance
bonds before an award can be made.
The courts have held, however, that
when such a bond has been given,
including one denominated as a
performance rather than payment bond,
and such a bond guarantees that the
principal shall fulfill “all the
undertakings, covenants, terms,
conditions, and agreements” of the
contract, or similar words to the same
effect. the surety-guarantor is jointly
liable for underpayments by the
contractor of the wages and fringe
benefits required by the Act up to the
amount of the bond. US. v. Powers
Building Maintenance Co., 366 F. Supp.
819 (W.D. Okla. 1972); U.S. v. Gillespie,
72 CCH Labor Cases { 33,988 (C.D. Cal.
1973) U.S. v. Glens Falls Insurance Co..
279 F. Supp. 236 (E.D, Tenn. 1967};
United States v. Hudgins-Dize Cb.. 83 F.
Supp. 593 (E.D. Va. 1949), U.S. v.
Continental Casualty Company, 85 F.
Supp. 573 (E.D. Pa. 1949), affirmed per
curiam, 182 F.2d 941 (3rd Cir. 1950).

§4.188 Ineligibility for further contracts
when violations occur,

(a) Section 5 of the Agt provides that
any person or firm found by the
Secretary or the Federal agencies to
have violated the Act shall be declared
ineligible to receive further Federal
contracts unless the Secretary
recommends otherwise because of
unusual circumstances. It also directs
the Comptroller General to distribute a
list to all agencies of the Government
giving the names of persons or firms that
have been declared ineligible, No
coniract of the United States or the
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District of Columbia (whether or not
subject to the Act) shall be awsrded to
the persons or firms appearing on this
list or to any firm, corporation,
partnership, or association in which
such persons or firms have a substantial
interest until 3 years have elapsed from
the date of publication of the list
cantaining the names of such persons or
firms. This prohibition against the
award of a contract to an ineligible
cantraclor applies to the contractor in
its capacity as either a prime contractor
or a suboontractor. Because the Act
contains no provision authorizing
removal from the tist of the names of
such persans or firms prior to the
expiration of the three-year statutory
period, the Secretary is without
authority to accomplish such removal
(other than in situations invalving
mistake or legal error). On the other
hand, there may be situa¥ons in which
persons or firms already on the list are
found in a subsequent administrative
proceeding to have again viglated the
Actand their debarment ardered. In
such circumstances, a new, three-year
debarment term will commence with the
republication of such names on the list,

(b){1) The term ‘unusual
circumstances” is not defined in the Act.
Accordingly. the determination must be
made on & case-by-case basis in
accordance with the particular facts
present. It is clear, however, that the
effect of the 1972 Amendments is to limit
Ihe Secretary's discretion to relieve
violators from the debarred list (H. Rept.
92-1251, 82d Cong., 2d Sess. 5; S. Rept.
92-1131, 92d Cong.. 2d Sess. 3-4) and
that the violator of the Act has the
burden of establishing the existence of
unusual vircomstances to warrant relief
from the debarment sanction,
Ventilation and Cleaning Engineers,
Inc., SCA-178, Administrative Luw
Judge, August 23, 1973, Assistant
Secretary, May 22, 1974, Secretary,
October 2, 1674. 1t is also clear that
unusual eircumstances do not inelude
any circumstances which would have
been insufficient to relieve a contractor
from the ineligible list prior to the 1972
amendments, or those circumstances
which commonly exist in cases where
violations are found, such as negligent
or willful disregard of the contract
requirements and of the Act and
regulations, including a contractor's plea
of ignorance of the Act's requirements
where the obligation to comply with the
Act is plain from the contract, failure to
keep necessary records end the like.
Emerald Maintenance Inc.,
Supplemental Decision of the AL}, SCA-
153, April 5, 1973,

(2) The Subcommitice report following
the oversight hearings cenducted just
prior to the 1972 amendmants makes it
plain that the limitation of the
Secretary's discretion through the
unusual circumstances language was
designed in part to preven! the Secretary
from relieving a contractor from the
ineligible list provisions merely because
the contractor paid what he was
required by his contract to pay in the
first place and promised to comply with
the Act in the future. See, House
Committee on Education and Labor,
Special Subcommifttee on Labor, The
Plight of Service Workers under
Government Contracts 12-13 {Comm.
Print 1971). As Congressman O'Hara
stated: “Restoration * * * {of wages
and benefits] is not in and of itself a
penalty. The penalty for violation is the
suspension from the right 10 bid on
Covernment contracts * * *. The
authority [to relieve from blacklisting]
was intended to be used in situations
where the violation was a minor one, or
aninadverten! ane, or one in which
disbarment * * * would have been
wholly disproportionate to the offense.”
House Committee on Education and
Labor, Special Subcommittee on Labor,
Hearings on H.R. 6244 and H.R. 6245,
92d Cong., 1st Sess. 3 (1971).

(8](i) The Department of Labor has
developed criteria for determining when
there are unusval circumstances within
the meaning of the Act. See, e.g..
Washington Moving & Storage Co.,
Decision of the Assistant Secretary,
SCA 68, August 16, 1973, Secretary.
March 12, 1874; Quality Maintenance
Co., Decision of the Assistant Secretary,
SCA 119, January 11, 1974. Thus, where
the respondent's conduct in causing or
permitting violations of the Service
Contract Act provisions of the contract
is willful, deliberate or of an aggravated
nature or where the violations are a
result of culpable conduct such as
culpable neglect to ascertain whether
practices are in violation, culpable
disregard of whether they were in
violation or not, or culpable failure to
comply with recordkeeping
requirements (such as falsification of
records), relief from the debarment
sanction cannot be in order.
Furthermore, relief from debarment
cannot be in order where a contractor
has.a hislory of similar violations,
where a cantractor has repeatedly
violated the provisions of the Act, or
where previous violations were serlous
in nature.

(i) A good compliance history,
cooperation in the investigation,
repayment of moneys due, and sufficient
assurances of future compliance are

generally prerequisites 1o reliel. Where
these prerequisites are present and none
of the aggravated circumstances in the
preceding paragraph exisl, 2 variety of
factors must still be considered,
including whether the contractor has
previously been investigated for
violations of the Act, whether the
cantractor has committed recordkesping
violations which impeded the
investigation, whether labilily was
dependent upon resolution of a bona
fide legal issue of doubtful certainty, the
contractor’s efforts to ensure
compliance, the nature, extent, and
seniousness of any past or present
violations, including the impact of
violations on unpaid employees, and
whether the sums due were promptly
paid.

(4) A contractor has an affirmative
obligation 10 ensure that ils pay
practices are in compliance with the
Acl, and cannot itself resolve questions
which arise, but rather must seek advice
from the Depariment of Labor. Murcole,
Inc., Decision of the ALJ, SCA 195-108,
April 10, 1978; Mcl.aughlin Storage. Ine.
Decision of the AL], SCA 362-365,
November 5, 1975, Administrator, March
25, 1976; Able Building & Maintenance &
Service Co., Decision of the AL], SCA
389-390, May 29, 1975, Assistant
Secretary, January 13, 1976; Aarid Van
Lines, Inc., Decision of the
Administrator, SCA 423425, May 13,
1977.

(5) Furthermore, a contracter cannot
be refieved from debarment by
attempting to shift his/her responsibility
to subordinate employees. Security
Systems, Inc., Decision of the AL], SCA
774-775, April 10, 1978; Ventilation &
Cleaning Engineers, Inc., Decision of the
Secretary, SCA 178, September 27, 1974;
Ernest Roman, Decision of the
Secretary, SCA 275, May 8, 1977. As the
Comptroller General has stated in
considering debarment under the Davis-
Bacon Act, “[n]egligence of the
employér to instruct his employees as to
the proper method of performing his
work or {o see that the employee obeys
his instructions renders the employer
liable for injuries to third parties
resulting therefrom. * * * The
employer will be linble for acts of his
employee within the scope of the
employment regardiess of whether the
acts were expressly or impliedly
authorized. * * * Willful and malicious
acts of the employee are imputable to
the employer under the docirine of
respondeat superior although they might
not have been consented to or expressly
authorized or ratified by the employer.”
(Decision of the Comptroller General, B-
145608, August 1, 1961.)
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(6) Negligence per se does nat
constitute unusual circumstances, Relief
on no basis other than negligence would
render the effect of section 5({a) a nullity,
since it was intended that only
responsible bidders be awarded
Government contracts. Greenwood'’s
Transfer & Storage, Inc., Decision of the
Secretary, SCA 321-326, June 1, 1976;
Ventilation & Cleaning Engineers, Inc.,
Decision of the Secretary, SCA 178,
September 27, 1974.

(c) Similarly, the term “substantial
interest” is not defined in the Act.
Accordingly, this determination, too,
must be made on a case-by-case basis in
light of the particular facts, and
cognizant of the legislative intent “to
provide to service employees safeguards
similar to those given to employees
covered by the Walsh-Healey Public
Contracts Act". Federal Food Services,
Ine., Decision of the AL, SCA 585-592,
November 22, 1977, Thus, guidance can
be obtained from cases arising under the
Walsh-Healey Act, which uses the
coneept “controlling interest”. See Regal
Mfg. Co.. Decision of the Administrator,
PC-245, March 1, 1946; Acme
Sportswear Co., Decision of the Hearing
Examiner, PC-275, May 8, 1946;
Gearcraft, Inc., Decision of the ALJ,
PCX-1, May 3, 1972. In a supplemental
decision of February 23, 1979, in Federal
Food Services, Inc. the Judge ruled as a
meatter of law that the term “does not
preclude every employment or financial
relationship between a party under
sanction and another * * * [and that] it
is necessary to look behind titles,
payments, and arrangements and
examine the existing circumstances
before reaching a conclusion in this
matler."

{1) Where a person or firm has a
direct or beneficial ownership or control
of more than 5 percent of any firm,
corporation, partnership, or association,
a “substantial interest” will be deemed
to exist. Similarly, where a person is an
officer or director in a firm or the
debarred firm shares common
management with another firm, a
“substantial interest” will be deemed to
exisl. Furthermore, wherever a firm is an
affiliate as defined in § 4.1a(g) of
Subpart A, a "substantial interest" will
be deemed to exist, or where a debarred
person forms or participates in another
firm in which he/she has comparable
authority, he/she will be deemed to
have a “substantial interest” in the new
firm and such new firm would also be
debarred (Etowah Garment Co., Inc.,
Decision of the Hearing Examiner, PC-
632, Augus! 9, 1957).

{2) Nor is interest determined by
ownership alone. A debarred person

will also be deemed to have a
“substantial interest” in a firm if such
person has participated in contract
negotiations, is a signatory to a contract,
or has the authority to establish, control,
or manage the contract performance
and/or the labor policies of a firm. A
“substantial interest” may also be
deemed to exist, in other circumstances,
after consideration of the facts of the
individual case. Factors to be examined
include, among others, sharing of
common premises or facilities,
occupying any position such as
manager, supervisor, or consultant to,
any such entity, whether compensated
on a salary, bonus, fee, dividend, profit-
sharing, or other basis of remuneration,
including indirect compensation by
virtue of family relationships or
otherwise. A firm will be particularly
closely examined where there has been
an attemp! to sever an association with
a debarred firm or where the firm was
formed by a person previously affiliated
with the debarred firm or a relative of
the debarred person.

(3) Firms with such identity of interest
with a debarred person or firm will be
placed on the debarred bidders list after
the determination is made pursuant to
procedures in § 4.12 and Parts 6 and 8 of
this title. Where a determination of such
“substantial interest" is made after the
initiation of the debarment period,
contracting agencies are to terminate
any contract with such firm entered into
after the initiation of the original
debarment period since all persons or
firms in which the debarred person or
firm has a substantial interest were also
ineligible to receive Government
contracts from the date of publication of
the violating person's or firm's name on
the debarred bidders list.

§4.189 Administrative proceedings
relating to enforcement of labor standards.

The Secretary is authorized pursuant
to the provisions of section 4(a) of the
Act to hold hearings and make decisions
based upon findings of fact as are
deemed to be necessary to enforce the
provisions of the Act. Pursuant to
section 4(a) of the Act, the Secretary's
findings of fact after notice and hearing
are conclusive upon all agencies of the
United States and, if supported by the
preponderance of the evidence,
conclusive in any court of the United
States, without a trial de novo. United
Siates v. Powers Bullding Maintenance
Co., 336 F. Supp. 819 (W.D. Okla. 1972),
Rules of practice for administrative
proceedings are set forth in Parts 6 and 8
of this Title.

§4.190 Contract cancellation,

{a) As provided in section 3 of the Act,
where a violation is found of any
contract stipulation, the contract is
subject upon written notice to
cancellation by the contracting agency,
whereupon the United States may enter
into other contracts or arrangements for
the completion of the original contract,
charging any additional cost to the
original contractor.

(b} Every contractor shall certify
pursuant to § 4.6(n) of Subpart A that it
is not disqualified for the award of a
contract by virtue of its name appearing
on the debarred bidders list or because
any such currently listed person or firm
has a substantial interest in said
contractor, as described in § 4.188. Upon
discovery of such false certification or
determination of substantial interest in a
firm performing on a Government
contract, as the case may be, the
contract is similarly subject upon
written notice to immediate cancellation
by the contracting agency and any
additional cost for the completion of the
contract charged to the original
contractor as specified in paragraph (a).
Such contract is without warrant of law
and has no force and effect and is void
ab initio, 33 Comp Gen, 63; Decision of
the Comptroller General, B-115051,
August 6, 1953, Furthermore, any profit
derived from said illegal contract is
forfeited (Paisner v, U.S., 138 Ct. Cl. 420,
150 F. Supp. 835 (1857), cert. denied, 355
U.S. 941).

§4.191 Compiaints and compliance
assistance.

{a) Any employer, employee, labor or
trade organization, contracting agency.
or other interested personor «
organization may report to any office of
the Wage and Hour Division (or to any
office of the Occupational Safety and
Health Administration, in instances
involving the safety and health
provisions), a violation, or apparent
violation, of the Act, or of any of the
rules or regulations prescribed
thereunder. Such offices are also
available to assist or provide
information to contractors or
subcontractors desiring to insure that
their practices are in compliance with
the Acl. Information furnished is treated
confidentizlly. It is the policy of the
Department of Lebor to protect the
identity of its confidential sources and
to preévent an unwarranted invasion of
personal privacy. Accordingly, the
identity of an employee who makes a
confidential written or oral stalement as
a complaint or in the course of an
investigation, as well as portions of the
statement which would reveal his
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identity, will not be disclosed without
the prior consent of the employee.
Disclosure of employee statements shall
be governed by the provisions of the
"Freedom of Information Act™ (5 U.S.C.
552, see 29 CFR Part 70) and the
"Privacy Act of 1874" (5 U.S.C. 552a).

(b} A report of breach or violation
relating solely to safety and health
requirements may be in writing and
1ddressed to the Regional Administrator
of an Occupational Safety and Health
Administration Regional Office, U.S.
Department of Labor, or to the Assistant
Secretary for Occupational Safety and
Health, U.S. Department of Labor,
Washington, D.C. 20210.

(c) Any other report of breach or
violation may be in writing and

addressed to the Assistant Regional
Administrator of a Wage and Hour
Division's regional office, U.S,
Department of Labor, or to the
Administrator of the Wage and Hour
Division, U.S. Department of Labor,
Washington, D.C. 20210.

(d) In the event that an Assistant
Regional Administrator for the Wage
and Hour Division, Employment
Standards Administration, is notified of
a breach or violation which also
involves safety and health standards,
the Regional Administrator of the
Employment Standards Administration
shall notify the-appropriate Regional
Administrator of the Occupational
Safety and Health Administration who
shall with respect to the safety and

health violation take action
commensurate with his responsibilities
pertaining to safety and health
standards.

(e) Any report should contain the
following:

(1) The full name and address of the
person or organization reporting the
breach or violations,

(2) The full name and address of the
person against whom the report is made.
(3) A clear and concise statement of
the facts constituting the alleged breach

or violation of any of the provisions of
the McNamara-O'Hara Service Contract
Act, or of any of the rules or regulations
prescribed thereunder.

[VR Dot 3~ 2R Flled 10-20-5% 845 am)|

BILLING CODE 4510-27-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 439
[WH-FRL 2443-2]

Pharmaceutical Manufacturing Point
Source Category Effluent Limitations
Guidelines, Pretreatment Standards,
and New Source Performance
Standards

AGENCY: Environmental Prolection
Agency (EPA).
ACTION: Final regulation.

SUMMARY: This regulation establishes
effluent limitations guidelines and
standards limiting the discharge of
pollutants into navigable waters by
existing and new sources that conduct
pharmaceutical manufacturing
operations. These regulations are issued
under the Clean Water Acl and the
Settlement Agreemen! in Natural
Resources Defense Council, Inc. v.
Train, 8 ERC 2120 (D.D.C. 1978),
modified, 12 ERC 1833 (D.C.C. 1979),
modified by Orders dated October 26,
1982, and August 2, 1983.

The purpose of this regulation is to
specify for certain pollutants “best
practicable control technology currently
available” (BPT) effluent limitations
guidelines, "best available technology
sconomically achievable” (BAT) effluent
iimitations guidelines, "new source
performance standards” (NSPS), and
pretreatment standards for existing and
new sources (PSES and PSNS,
respectively) for the pharmaceutical
manufacturing industry.

DATES: In accordance with 40 CFR
100,01 (45 FR 26048), this regulation shall
be considered issued for purposes of
judicial review at 1:00 p.m. Eastemn time
on November 10, 1983. This regulation
shall become effective December 12,
1983, except for provisions in the
following sections which allow facilities
not using or generaling cyanide to
certify to that effect instead of
monitoring for cyanide. These
certification provisions are contained in
the following sections: § § 439.14-439.17,
439.24-439.27, 439.34-439.37, and 439.44~
439.47. These certification provisions
have been submitted to the Office
Management and Budget (OMB) and are
not effective until OMB has approved
them under the Paperwork Reduction
Acl. 4

The compliance date for the BAT
regulations is as soon as possible, but in
any event, no later then July 1, 1984. The
compliance date for new source
performance standards (NSPS) and
pretreatment standards for new sources

(PSNS) is the date the new source
begins operations. The compliance date
for pretreatment standards for existing
sources (PSES) is October 27, 1986.

Under Section 509(b}(1) of the Clean
Water Act, judicial review of this
regulation can be made only by filing a
petition for review in the United States
Court of Appeals within 90 days after
the regulation is considered issued for
purposes of judicial review. Under
Section 509(b)(2) of the Clean Waler
Acl, the requirements in this regulation
may not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.
ADDRESSES: The basis for this regulation
is detailed in four major documents. See
SUPPLEMENTARY INFORMATION [undnr
“XIV, Availability of Technical
Information™) for a description of each
document. Copies of the technical and
economic documents may be oblained
from the National Technical Information
Service, Springfield, Virginia 22161
{Phone: (703) 487-4600). For additional
technical information, contact Dr. Frank
H. Hund, Effiuent Guidelines Division
(WH-552}, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460 (Phone (202)
382-7182). For additional economic
information, contact Mr. Joseph Yance,
Office of Analysis and Evaluation (WH-
5886), U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
D.C. 20460 (Phone (202) 382-5379).

On January 3, 1984, the complete
public record for this rulemaking
including the Agency's responses to
comments on the proposed regulation,
will be available for review in EPA's
Public Reference Unit, Room 2404 (Rear)
(EPA Library), 401 M Street, SW.,
Washington, D.C. The EPA public
information regulation (40 CFR Part 2)
provides that a reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT:
Dr. Frank Hund at the address listed
above or by calling (202) 382-7182.
SUPPLEMENTARY INFORMATION:

Organization of this Notice

L Legal authority

1L Scope of this rulemaking and prior
regulations

111, Summary of legal background

IV. Summary of methodology and data
gathering efforts

V. Summary of promulgated regulations and
changes from proposal

VI Costs, economic impacts, Executive Order
12201, Regulatory Flexibility Analysis,
and Small Business Administration
(SBA) loans

VIL Pollutants and subcategaories not
regulated

VIIL Non-water quality environmental
impacits

IX. Best management practices

X. Upset and bypass provisions

XL Variances and modifications

XIL Implentation of limitations and standards

XIIL Public participation—responses to major
comments

X1V, Avallability of technical information

XV. Office of Management and Budget (OMB)
review

XVL List of subjects in 40 CFR Part 439

Appendices

A. Abbreviations. Acronyms and Other
Terms Used in this Notice

B. Toxic Pollutants Not Detected in the
Treated Efffuents of Direct Dischargers

C. Toxic Pollutants Detected in Treated
Effluents of Direct Dischargers: (1) From
a Small Number of Sources, (2) Detected
in Only Trace Amounts or (3) Sufficiently
Controlled by Existing Technologies

D. Toxic Pollutants Not Detected in the
Effluent of Indirect Dischargers

E. Toxic Pollutants Detected in the Effluent of
Indirect Dischargers Whose Toxicity and
Amount (Taken Together) s So
Insignificant as Not To Justify
Developing Pretreatment Regulations

L Legal Authority

This regulation is being promulgated
under the authority of Sections 301, 304,
306, 307, 308, and 501 of the Clean Water
Act (the Federal Water Pollution Control
Act Amendments of 1972, 33 U.S.C, 1251
e! seq., as amended by the Clean Water
Act of 1977, Pub. L, 85-217), also called
“the Act." It is also being promulgated
in response to the Settlement Agreement
in Natural Resources Defense Council,
Ine, v. Train, 8 ERC 2120 (D.D.C. 19786).
modified, 12 ERC 1833 (D.D.C. 1978),
modified by Orders dated October 26,
1982, and August 2, 1983,

H. Scope of This Rulemaking and Prior
Regulations

A. Prior Regulations

EPA promulgated interim final BPT
regulations for the pharmaceutical
manufacturing point source category on
November 17, 1976 (41 FR 50676; 40 CFR
Part 439, Subparts A-E). The five
subcategories of the pharmaceutical
industry (40 CFR Part 439) are:

» Subpart A—Fermentation Products

Subeategory
» Subpart B—Extraction Products

Subcategory
* Subpart C—Chemical Synthesis

Products Subcategory
« Subpart D—Mixing/Compounding and

Formulation Subcategory
* Subpart E—Research Subcategoty

The 1976 BPT regulations set monthly
limitations for five-day biochemical
oxygen demand (BODS) and chemical
oxygen demand (COD) based on percen!
removals for all subcategories, No daily
maximum eifluent limitations were
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established for these two parameters.
'he pH was set within the range of 6.0
to 9.0 standard units, The regulation also
set maximum 30 day average total
suspended solids (TSS) limitations for
subcategories B, D, and E only. No TSS
values were established for
subcategories A and C. Subpart A
(applicable to the fermentation
operations subcategory) was amended
(42 FR 6814) on February 4, 1977, to
improve the language referring to
separable mycelia and solvent recovery.
In addition, the amendment allowed the
inclusion of spent beers (broths) in the
calculation of raw waste loads for
Subpart A in those instances where the
spent beer is actually treated in the
wastewater treatment system. These
regulations were never challenged and
are presently in effecl.

On November, 26, 1982, EPA proposed
regulations applicable to the
pharmaceutical manufacturing point
source category (47 FR 53584). At that
time, EPA: (a) Proposed to modify the
existing BPT TSS effluent limitations for
Subparts B, D, and E; (b) proposed BPT
TSS effluent limitations for Subparts A
and C; (c) proposed to modify the =
existing BPT COD effluent limitations
for Subparts A, B, C, D, and E; (d)
proposed BPT cyanide effluent
limitations for Subparts A, B, C, and D;
and (e) proposed BAT and BCT effluent
limitations, NSPS, PSES, and PSNS to
apply uniformly to subcategories A, B,
C, and D. EPA did not propose to
establish regulations controlling other
toxic pollutant discharges from
pharmaceutical research for the reasons
discussed in Section VII of this
preamble [Pollutants and Subcategories
Not Regulated),

With the few exceptions discussed
below, the Agency is not modifying the
previously promulgated BPT limitations
for Subparts A through E. However, in
order to publish a complete set of all
applicable requirements, the BPT
limitations already in effect are
reprinted in today's rule. Existing BPT
limitations not modified in today's
rulemaking are not subject to legal
challenge.

8. Scope of this Rulemaking

This final regulation, which was
proposed on November 26, 1982 (47 FR
53584), establishes effluent limitations
guidelines and standards for existing
and new pharmaceutical manufacturing
facilities. Pharmaceutical manufacturers
use many different methods and raw
malerials to create a wide range of
products, These products include
medicinal and feed grades of all organic
chemicals having therapeutic value,
whether obtained by chemical synthesis,

by fermentation, by extraction from
naturally occurring plant or animal
substances, or by refining a technical
grade product.

The pharmaceutical products,
processes, and activities covered by this
proposal include:

a. Biological products covered by the
U.S. Department of Commerce, Bureau
of the Census Standard Industrial
Classifications (SIC) Code No. 2831.

b. Medicinal chemicals and botanical
products covered by SIC Code No. 2833.
¢. Pharmaceutical products covered

by SIC-Code No. 2634.

d. All fermentation, biological, and
natural extraction, chemical synthesis,
and formulation products which are
considered as pharmaceutically active
ingredients by the Food and Drug
Administration, but are not covered by
SIC Code Nos. 2831, 2833, or 2834. (Also,
products of these types such as citric
acid which are not regarded as
Eharmaceulical active ingredients will

e included if they are manufactured by
a pharmaceutically manufacturer by
processes, and result in wastewaters,
which closely correspond to those of a
pharmaceutical product.)

e. Cosmetic preparation covered by
SIC Code No. 2844 which function as a
skin treatment. (This group of
preparations does not include products
such as lipsticks or perfumes which
serve to enhance appearance or to
provide a pleasing odor, but do not
provide skin care. In general, this also
excludes deodorants, manicure
preparations, and shaving preparations
which do not primarily function as a
skin treatment.)

f. Products with multiple end uses
which are attributable to
pharmaceutical manufacturing as a final
pharmaceutical product, component of a
pharmaceutical formulation, or
pharmaceutical intermediate, Products
which have non-pharmaceutical uses
may also be covered entirely by this
point source category provided that the
product(s) was (were) primarily
intended for use as a pharmaceutical.

8. Pharmaceutical research which
includes biological, microbiological, and
chemical research, product
development, clinical and pilot plant
activities. (This does not include farms
which breed, raise, and/or hold animals
for research at another site. This also
does not include ordinary feedlot or
farm operations utilizing feed which
contains pharmaceutically active
ingredients.)

A number of products and/or
activities such as surgical and medical
instruments and medical laboratory
activity are not part of the

pharmaceutical manufacturing category.
A descriptive listing of the products
and/or activities which are specifically
excluded from the pharmaceutical
manufacturing category may be found in
Section II of the Development Document
for Effluent Limitations Guidelines, New
Source Performance Standards, and
Pretreatment Standards for the
Pharmaceutical Manufacturing Point
Source Calegory.

EPA is promulgating BPT and BAT
effluent limitations, NSPS, and
pretreatment standards for existing and
new sources (PSES and PSNS,
respectively) for the pharmaceutical
manufacturing point source category.
Concurrent with this regulation, EPA is
proposing NSPS to control the discharge
of two conventional pollutants (BOD5
and TSS) from the pharmaceutical
plants. As explained below, EPA will
not establish BCT limitations for the
pharmaceutical industry until
promulgation of the general
methodology for determining
appropriate levels of conventional
pollutant control under BCT. We are
also postponing a final decision on BAT
limitations and NSPS for the
nonconventional pollutant COD.

II1. Summary of Legal Background

The Federal Water Pollution Control
Act Amendments of 1972 established a
comprehensive program to “restore and
maintain the chemical, physical, and
biological integrity of the Nation's
waters," Section 101{a). To implement
the Act, EPA was to issue effluent
limitations guidelines, pretreatment
standards, and new source performance
standards for industrial dischargers.

The Act included a timetable for
issuing these standards. However, EPA
was unable to meet many of the
deadlines and, as a result, in 1976, it was
sued by several environmental groups,
In settling this lawsuit, EPA and the
plaintiffs executed a “Settlement
Agreement" which was approved by the
court. This agreement required EPA to
develop a program and adhere to a
schedule for controlling 65 “priority"
pollutants and classes of pollutants. In
carrying out this program, EPA must
promulgate BAT effluent limitations
guidelines, pretreatment standards, and
new source performance standards for
21 major industries. See Natura/
Resources Defense Council, Inc. v
Train, 8 ERC 2120 (D.D.C. 19876),
modified, 12 ERC 1833 (D.D.C. 1979),
modified by Orders dated October 28,
1982, and August 2, 1983. The 65 toxic
pollutants and classes of pollutants
potentially include thousands of specific
pollutants. EPA selected 129 specific
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toxic pollutants for study in this
rulemaking and otherindustry
relemakings, Since initiation of this
rulemaking effort, three toxic pollutants
have been removed from the list of 129
toxic pollutants:
Dichlorodifluoromethane,
trichlorofuloromethane, and bis-
chloromethyl ether (46 FR 2286 and 46
FR 10723).

Many of the basic elements of the
Settlement Agreement were
incorporated into the Clean Water Act
of 1977. Like the Agreemenl, the Act
stressed control of toxic pollutants,
including the 65 “priority” pollutants. In
addition, to strengthen the toxic contral
program, Section 304{e) of the Act
suthorizes the Administrator to
prescribe “best management practices”
(BMPs) to prevent the release of toxic
and hazardous pollutants from plant site
runoff, spillage or leaks, sludge or waste
disposal, and drainage from raw
malerial storage associated with, or
ancillary to, the mamufacturing or
treatment process.

Under the Act, the EPA is to set a
number of different kinds of effluent
limitations. These are discusséd in
detail in the preamble to the proposed
regulation and in the Development
Document, They are summarized briefly
below:

1. Best Practicable Control
Technology (BPT). BPT limitations are
generally based on the average of the
best existing performance by plants of
various sizes, ages, and unit processes
within the indusiry or subcategory for
control of familiar {i.e., classical)
pollutants.

In establishing BPT limitations, we
consider the total cost of applying the
technalogy in relation to the effluent
reduction derived, the ageof equipment
and facilities involved. the processes
employed, process changes required,
engineering aspects of the control
technologies, and nonwater quulity
environmental impacts (including energy
requirements). We balance the total cost
of applying the technology against the
effluent reduction.

2. Best Available Technology (BAT).
BAT limitations, in general, represent
the best existing performance in the
industrial subcategory or category. The
Act establishes BAT as the principal
national means of controlling the direct
discharge of toxic and nonconventional
pollutants to waters of the United
States.

In arriving at BAT, the Agency
considers the age of the equipment and
facilities involved, the process
employed, the engineering aspects of the
control technologies, process changes,
the cost of achieving such effluent

reduction, and nonwater quality
environmental impacts. The Agency
relains considerable discretion in
assigning the weight to be accorded
these factors,

3. Best Conventional Pallutent Contro/
Technology (BCT). The 1977
Amendments to the Clean Water Act
added Section 301(b)(2)(E), establishing
"best conventional pollutant control
technology'' (BCT) for discharge of
conventional pellutants from existing
industnial point sources. Section
304{a)(4) designated the following as
conventional pollutants: BOD, TSS, fecal
coliform, pH, and any additional
pollutants defined by the Administrator
as conventional, The Administrator

designated oil and grease as
“conventional” an July 30, 1979 [44 FR
4450).

BCT .is not an additional limitation but
replaces BAT for the control of
conventional pollutants. In addition to
other factors specified in Section
304(b)[(4)(B), the Act requires that BCT
limitations be assessed in light of a two
part “cost-reasonableness™ test.
American Paper Institute v. EPA, 660 F.
2d 954 (4th Cir. 1881). The firs! test
compares the cost for private industry to
rechice its conventional pollutants with
the costs to publicly owned treatment
works for similar levels of reduction in
their discharge of these pollutants. The
second test examines the cost
effectiveness of additional industrial
treatment beyond BPT. EPA must find
that limitations are “reasonable" under
both tests before establishing them as
BCT. In no case may BCT be less
stringent than BPT.

EPA published its methodalogy for
carrying out the BCT analysis on August
29, 1979 (44 FR 50732). In the case
mentioned above, the Court of Appeals
ordered EPA to correct data errors
underlying EPA's calculation of the first
test, and to apply the second cost test.
(EPA had argued that a second cost test
was not rgguired.]

A revised methodology for the general
development of BCT Timitations was
proposed on October 29, 1982 (47 FR
49176]). BCT limits for this industry are
accordingly deferred until promulgation
of the final methodology for BCT
development.

4. Neay Source Performance Standards
{NSPS). NSPS are based on the best
available demonstrated technology
(BDT). New plants have the opportunity
to install the best and most efficient
production processes and wastewater
treatment technologies.

5. Pretreatment Standards for Existing
Sources (PSES). PSES are designed to
prevent the discharge of pollutants that
pass through, interfere with, or are

otherwise incompatible with the
operation of publicly owned treatment
works [POTW). They must be achieved
within three years of promulgation. The
legislative history of the 1977 Act
indicates that pretreatment standards
are to be technology-based, analogous
to the best available technology for
removalof toxic pollutants. EPA has
generally determined that there is pass
through of pollutants if the nationwide
average percentage of pollutants
removed by a8 well operated POTW
achieving secandary treatment is less
than the percent removed by the BAT
model treatment system. The General
Pretreatment Regulation, which serves
as the framework for categorical
pretreatment regulations, is found at 40
CFR Part 403.

6. Pretreatment Stendards for New
Sources (PSNS). Like PSES, PSNS are
designed to prevent the discharge of
pollutants which pass through, interfere
with, or are otherwise incompatible with
the aperation of a POTW. PSNS are to
be issued at the same time as NSPS,
New indirect dischargers, like new
direct dischargers, have the opportunity
to incorporate in their plant the best
available demonstrated technologies.
The Agency considers the same factors
in promulgating PSNS as it considers in
promulgating PSES.

IV. Methodology and Data Gathering
Efforts

The methodology and data gathering
efforts used in developing the proposed
regulations were summarized in the
preamble to the proposed
pharmaceutical manufacturing industry
regulations {47 FR 53584, November 26,
1982). In summary, before publishing the
proposed regulation, the Agency
conducted a data collection, analytical
screening, and andlytical verification
program for the pharmaceutical
industry. This program stregsed the
acquisition of data on the presence and
treatability of the 129 toxic pollutants
and classes of toxic pollutants discussed
previously.

Based on the results of that program,
comments on the proposed regulations,
and additional data gathered or
submitted since propesal, EPA identified
several distinct control and treatment
technologies that are in use or are
capable of being used to treat
pharmaceutical wastewaters. For each
of these technologies, the Agency: (i)
Compiled and analyzed historical and
newly-generated data on effluent
quality; (ii) identified the reliability and
constraints; (iii) considered the non-
water quality environmental impacts
(including impacts on air quality, solid
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waste generation, and energy
requirements); and (iv) estimated the
costs and economic impacts of applying
the technology as a treatment and
control system. Costs and economic
impacts of the technology options
considered are discussed in detail in
Economic Analysis of Effivent
Standards and Limitations for the
Pharmaceutical Industry (U.S. EPA,
Seplember 1983). A more complete
description of the Agency's study
methodology, data gathering efforts, and
analytical procedures supporting the
regulation can be found in the
Development Document for Efffuent
Limitations Guidelines, New Source
Performance Standards, and
Pretreatment Standards for the
Pharmaceutical Manufacturing Point
Source Category (U.S. EPA; September
1983).

To allow the Agency to respond fully
to comments on the proposed rules, the
Agency engaged in additional data
gathering activities after November of
1582. A major effort involved gathering
information on the presence and
variability of toxic volatile organics
(TVOs) in pharmaceutical raw wastes
and treated effluents. In this regard, EPA
obtained additonal data on the
percentages of process waslewaler
discharges that are contaminated with
I'VOs and on the levels of TVOs
contained in the contaminated waste
streams, To broaden our data base on
pass through of TVOs, we also sumpled
i publicly owned treatment works
(POTW]) receiving pharmaceutical
discharges. The Agency also identified
pharmaceutical plants where steam
stripping or related technologies are
cmployed and sampled a steam stripper
and flash tank vsed to remove TVOs.
EPA incorporated this additonal
information into our existing data base
ond used the expanded data base to
reach decisions on regulation of TVO
discharges from the pharmaceutical
industry.

In some cases, industry comments on
our proposed regulations included
cffluent data on the discharge of toxic.
nonconventional, and conventional
pollutants. However, these data were
often provided in a format that did not
allow for proper analysis by the Agency.
In those instances, we requested
additional information in a format that
would allow us to include the data when
developing the final regulations.

Detailed discussions of the results of
these additional data gathering efforts
can be found below and in the final
Development Document.

V. Summary of Promulgated Regulations
and Changes From Proposal

The final regulations issued today
differ from the proposed regulations.
The changes are the result of the
Agency's review of comments on the
proposal and our analysis of additional
information obtained to respond to
comments. The following includes a
review of the proposed regulation, a
summary of the changes from proposal
to promulgation, and an explanation of
the changes.

In brief, EPA is promulgating BPT
effluent limitations controlling the
discharge of TSS from plants covered
under regulations for subcategories A
and C and is modifying existing BPT
BODS, COD, and TSS effluent
limitations for subcategories B, D, and E.
We are also establishing BPT and BAT
effluent limitations guidelines, NSPS,
PSES; and PSNS controlling cyanide
discharges from pharmaceutical plants.

Concurrent with this regulation, EPA
is proposing NSPS to control the
discharge of two conventional pollutants
[(BODS, and TSS) from new
pharnaceutical planis.

A. Subcategorization

On November 26, 1982, we proposed
to exclude the research-only
subcategory (E) from all but BPT
regulations. We also collapsed the
remaining four subcategories
(fermentation—subcategory A,
extraction—subcategory B, chemical
synthesis—subcategory C, and
formulation—subcategory D) into one
subcategory for which one set of BAT
limitations, NSPS, PSNS, and PSES were
proposed.

We received no comments on the
exclusion of the research only
subcategory from further regulation
under BAT, NSPS, PSES, and PSNS.
Therefore, for the reasons discussed
later in this preamble [see Section VII
Pollutants and Subcategories Not
Regulated), we have excluded the
research only subcategory from
development of further regulations
beyond BPT.

A number of commenters objected to
the proptsed establishment of one
pharmaceutical subcategory tonsisting
of fermentation, chemical synthesis,
extraction, and formulation plants. They
explained that there was no need to
change the 1976 BPT subcategorization
scheme. They maintained that high raw
wasle generating facilities (fermentation
and chemical synthesis plants) should
be regulated on a different basis than
low raw waste generating facilities
(extraction and formulation plants). We
received no comments supporting the

proposed change in the
subcategorization scheme,

In comments on the proposal, the
Agency received new plant data which
was added to the existing data base. We
analyzed data on influent and effluent
characteristics of all direct dischargers
to determine if the proposed change in
subcategorization was appropriate. Our
analysis of the most recent data indicate
that the subcategorization scheme for
this industry should separate
fermentation and chemical synthesis
plants (subcategory A and C plants)
from extraction and formulation plants
{subcategory B and D plants),
Specifically, our analyses show that
usually the influent and effiuent
conventional pollutant and COD
concentrations and discharge flows of
subcalegory A and C plants are similar;
we also found that these characteristics
for subcategory B and D plants are
similar. However, we found thal the
characteristics of the subcategory A and
C plant group are not similar to the
corresponding characteristics of the
subcategory B and D plant group. Our
analyses indicate that toxic pollutant
loads are similar for all four
suboategories.

We are also aware that permitting
authorities and the regulated industry
are familiar with the original
subcategorization scheme and the
format of the Code of Federal
Regulations. Therefore, the Agency has
decided to maintain the existing BPT
subcategorization scheme. However,
because conventional pollutant raw
waste characleristics are similar for
subcategory A and C plants,
conventional pollutant limitations and
standards for those plants should be
identical. For the same reason,
conventional pollutant limitations and.
standard for subcategory B plants
should be identical to those for
subcategory D plants. A more detailed
discussion of the industry
subcategorization scheme can be found
in Section 1V of the Development
Document.

B. BPT for BODS, TSS, and COD

The Agency proposed a BPT TSS
limitation for ail subcategories of plants
based on a long-term average
concentration of 75 mg/!. This limitation
was intended to replace the overly
stringent BPT TSS limitations for
subcategory B, D, and E plants and to
establish BPT TSS limitations for A and
C subcategory plants. The original
overly stringent BPT TSS limitations
were based on data from two plants
whose operations were not
characteristic of the entire range of
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operations employed at plants in the B,
D, and E subcategories.

One commenter stated that a single
number concentration limit for TSS is
not appropriate for high raw waste load
plants but may be appropriate for low
raw waste load plants.

The existing BPT regulations, which
are based on the application of
biological treatment, require that each
pharmaceutical plant, regardless of
subcategory, achieve a 90 percent
reduction in BODS. A single number
concentration limit for TSS is not
consistent with our BPT percent
reduction BODS5 limitations, which when
converted to long-term average BOD5
effluent concentrations, vary from plant
to plant over a wide range (e.g., from
about 15 mg/l to almost 400 mg/1). A
single number TSS limitation would
require some plants to install more
advanced treatment than that
technology identified as BPT. It would
also mean that low raw waste load
plants would be able to operate their
treatment systems inefficiently and still
comply with the proposed single number
limitation, After analyzing all available
data, the Agency found that effluent TSS
concentrations from biological treatment
systems usually are greater than
corresponding effluent BOD3
concentrations. We found that the
median ratio of effluent TSS
concentrations to effluent BOD5
concentrations after biological treatment
is 1.7 for both the subcategory A and C
and the subcategory B and D plant
groups. Consequently, the Agency is
finalizing BPT TSS limitations for all
five subcategories which are equal to a
multiple of 1.7 times the existing BPT
BODS3 limitations.

The Agency also proposed alternative
concentration-based BOD5 and COD
BPT limitations for all subcategories.
These proposed revisions to BPT were
necessitated by the Agency's decision
not to change the existing percent
reduction-based BPT limitations even
though the proposed BCT and BAT
limitations were concentration based.
Without the proposed modification in
BPT BODj5 and COD limitations, some
plants would have had concentration-
based BCT and BAT limitations that
were less stringent than the percent
reduction-based BPT limitations, This
condition would have been inconsistent
with the requirements of the Clean
Water Acl. No comments were received
on these alternative limitations.

The Agency has reviewed the
available influent and effluent BOD5
and COD data in the light of our
decision to use the original BPT
subcategorization scheme. As a result,
the Agency is finalizing alternative

BODS and COD concentration-based
limitations for subcategories B, D, and E.
Although we are not yet promulgating
final BCT limitations for BOD3 or BAT
limitations for COD, available data
indicate that the alternative BOD5 and
COD limitations are appropriate for
these subcategories for another reason.
These alternative limitations establish
minimum concentration levels
consistent with EPA’s assessment of a
realistic estimate of the lowest
attainable long-term average BODS5 and
COD concentrations representative of
the capability of the best practicable
control technology currently available in
treating pharmaceutical industry
waslewaters. Such alternative
limitations are not necessary for
subcategory A or C because available
data indicate that raw waste loads are
sufficiently high at chemical synthesis
and fermentation plants that limitations
as low as the alternative limitations
established for subcategories B, D, and E
would not be required under BPT.

C. BPT and BAT Effluent Limitations,
NSPS, PSES and PSNS for Cyvanide

The Agency proposed BPT and BAT
effluent limitations guidelines, NSPS,
PSES, and PSNS based on in-plant
cyanide destruction and biological
treatment. These proposed limitations
and standards assumed that monitoring
would occur at the end-of-pipe.
Proposed PSES would have required
compliance by July 1, 1984. At proposal,
the Agency requested additional data on
the performance of cyanide destruction
technology in the pharmaceutical
industry.

One commenter stated that the
proposed cyanide limitations and
standards were not sufficiently
representative of the production cycle of
the industry because the data which
were used to derive the limits were
obtained during a period of less than
normal production. The commenter, at a
later date, submitted three additional
sets of data to cover periods of normal
production. Another commenter
complained that a PSES compliance
date of July 1, 1984, would be
prohibitively difficult to achieve and
suggested that the Agency establish a
compliance date of three years after
promulgation as authorized by the Clean
Water Act.

The new data measured both the
performance of in-plant cyanide
destruction systems directly and the
combination of in-plant and biological
treatment. EPA is finalizing BPT and
BAT effluent limitations guidelines,
NSPS, PSES, and PSNS for cyanide
based on these new submissions. The
regulations include provisions for

monitoring either in-plant after cyanide
destruction.or end-of-pipe.

Section 307(b)(1) provides that PSES
shall specify a time for compliance, not
to exceed three years from the date of
promulgation. This does not create a
presumption that three years will
necessarily be allowed. However, the
Agency has reviewed information on the
installation of cyanide destruction
technology at pharmaceutical plants.
The readjustment of internal processing
conditions to segregate contaminated
wasle streams may require more time
than for only the installation of end-of-
pipe treatment equipment. Additionally,
plants in this and other industries will
be installing the treatment equipment
suggested as the model technology for
this regulation; this may result in delays
in engineering, ordering, installing, and
operating this equipment. For the above
reasons, EPA decided to specify the date
for compliance with pharmaceutical
industry PSES as three years from the
promulgation date of final PSES for
cyanide.

D, BAT Effluent Limitations, NSPS,
PSES, and PSNS for Toxic Volatile
Organics [TVOs)

Toxic volatile organics (TVOs) are
those priority pollutants that are readily
purged from water because of their high
volatility. Many of these compounds are
used as industrial solvents. Methylene
chloride, benzene, toluene, and
chloroform are four toxic volatile
organics that are used as solvents in the
manufacture of pharmaceutical
products. >

1. Direct Dischargers: BAT/NSPS. At
proposal, methylene chloride and all
other toxic volatile organics were
recommended for exclusion from direct
discharger regulations (BAT and NSPS)
under the provisions of paragraph 8 of
the Settlement Agreement. With the
exception of methylene chloride, three
has been no change in our rationale for
not establishing effluent limitations
guidelines and standards for the TVOs.
In the case of methylene chloride, we
stated that dischargers were controlled
by effluent limitations reflecting the best
practicable control technology currently
available. We received no comments on
our proposed exclusion of this toxic
pollutant. However, a reexamination of
the existing information on the use and
discharge of methylene chloride by
direct discharging-pharmaceutical plants
indicates that, in fact, treatable levels of
methylene chloride may remain even
after the implementation of BPT (i.e.,
biological treatment).

Available data show that in cases
where the concentrations of methylene
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hloride dischurged to biological
(reatment systems are greater than 5
ng/l. treatable concentrations of
methylene chloride remain in the
effluent. Methylene chloride is used in
sbout 15 percent of all fermentation,

hemical synthesis, and extraction
rocesses and to a lesser extent in
formulation operations. Our data show
that 15 of the 51 direct discharging
pharmaceutical plants use methylene

hloride in their manufacturing
irocesses. For these reasons, we
recongidered our original paragraph 8
determination.

We considered establishing more
stringent BAT effluent limitations
guidelines for methylene chloride hased
on in-plant steam stripping technology
n addition ta biological treatment. This
treatment technology would insure that
only low effluent concentrations of
methylene chioride would be
discharged. However, we found that the
costs of installing and operating steam
strippers to control methylene chloride
are not insignificant. We estimate that
nine direct discharging plants would
incur average capital and average total
annual costs of $0.736 million and $0.712
million (1982 dollars), respectively, per
plant. We estimate that the installation
of steam stripping technology would
reduce current discharge levels of
methylene chloride by 60,700 pounds per
vear al these plants. This compares (o
the 651,000 pounds per year of
methylene chloride that are now
removed by biological treatment, the
best practicable control technology
currently available for this industry. We
also determined that steam stripping
technology is extremely energy intensive
#nd would increase energy use at these
nine direct dischargers by the equivalent
0f 94,300 barrels of oil per year. We
project that the-average methylene
chloride removal cost resulting from the
application of steam stripping
technology would be $103 per pound,
when assuming full value of the
recovered solvent.

After considering the relative toxicity
of this pollutantin light of these costs,
and all the other factors, we have
decided not to issue categorical
regulations limiting methylene chloride
discharges from the pharmaceutical
industry based on the addition of
Ireatment technology beyond biological
lreaiment, We have also decided not to
establish limitations based on biological
treatment because they would not effect
a further removal of methylene chioride.
Another factor, while not directly a
basis for these decisions, confirmed the
reasonableness of the weight we
accorded Lo cost and energy factors. We

determined that much of the methylene
chioride which would be removed by
steam stripping will otherwise volatilize
during biological treatment. Our data
indicate that the volatilized methylene
chloride will not be at levels which
create a health risk.

Data on the capabilities of steam
stripping and biological treatment
technologies to reduce the discharge of
methylene chloride and on the cost of
installing and operating steam strippers
to control toxic volatile organics is
presented in Section VII of the
Development Document. This
information may be used by permit
writers in developing permit limitations
for methylene chloride on a case-by-
case basis where necessary.

2. Indirect Dischargers: PSES, PSNS.
Al proposal, we stated that we were
considering establishing pretreatment
standards to contral TVO discharges
because available data indicsted that
pass through of TVOs occurs at POTWs.
A standard of 1.2 mg/1 for total toxic
volatile organics was suggested in the
preamble to the proposed rules, pending
the availability of adequate supporting
data on the performance of steam
stripping technology.

One POTW and one State Agency
commented that pretreatment standards
contolling TVOs should be promulgated.
Industry commenters questioned the
need for TVO pretreatment standards in
view of the low concentrations of toxic
volatile organics in POTW effluents.
They also questioned the achievability
of a 1.2 mg/| discharge level with steam
stripping technology.

In the proposed regulation, 17 TVOs
were listed as possible candidates for
regulation by pretreatment standards.
After reexamining all of the available
data, we have concluded that, with the
exception of methylene chloride and
chloroform, these pollutants should be
excluded from regulation by the
provisions of paragraph 8 of the
Settlement Agreement. Thirteen of these
pollutants have been excluded because
their amount and toxicity, taken
together, are so insignificant as not to
justify developing uniformly applicable
pretreatment regulations (see Appendix
E}. Of the remaining, there are two
{benzene and toluene) which, while not
as insignificant, nonetheless are unlikely
to pass through POTWSs.

To address the issue of pass through,
EPA studied 50 well-operated POTWs
that use biological treatment to
determine the extent to which priority
pollutants are reduced by such POTWs,
In the case of benzene and toluene, the
dalta indicate that direct discharger
median percent reductions exceed

POTW median percent reduciions by
less than 5 percent (100 percent for
direct dischargers versus 89 percent for
benzene and 97 percent for toluene at
POTWs). In light of the fact that EPA
had less data in the POTW studies on
benzene and toluene than it had for
some other pollutants and in'light of the
variability in analyzing samples for
organic priority pollutants at the .
cancentrations typically found in end-of-
pipe biclogical systems at POTWSs and
pharmaceutical plants, EPA believes
that differences of 5 percent or less
between the direct discharger and
POTW data for benzene and toluene are
unlikely to reflect real differences in
treatmen! efficiency. Therefore, EPA has
determined that benzene and toluene do
not pass through POTWs.

However, a potential interference
problem could exist for these two toxic
volatile organics because of a polential
fire/explosion hazard. Benzene and
toluene water mixtures have low flash
points. Relatively small concentrations
of these solvents in water mixtures
(about 180 mg/l) can cause spontanecus
combustion in the vapor space above
the water mixture under certain
conditions. Our latest information
indicates that fire/explosions, while not
impossible, are unlikely. Benzene and
toluene levels above the minimum
concentrations required to cause
combustion have not been reported in
discharges from plants in the
pharmaceutical industry. Because pass
through does not occur and interference
is unlikely, there is no basis for
establishing nationally applicable
categorical pretreatment standards for
benzene or toluene, However, under the
general pretreatment regulation, 40 CFR
403.5, an individual POTW may
establish pretreatment standards if
benzene and toluene discharges from
pharmaceutical users result in
interference, Section VIl of the
Development Document contains
suggested pretreatment standards for
benzene and toluene, based on steam
stripping, for consideration by POTWs
establishing standards under § 403.5.

Al direct discharging pharmaceutical
manufacturing plants, chloroform is
reduced to levels that are below its
treatability through volatilization in
biological treatment systems. Therefore,
we have exciuded chloroform from BAT
regulations under the provisions of
paragraph 8{a){iii) of the Settlement
Agreement. As for indirect dischargers,
we have found that POTWs to which
high concentrations of chloroform are
discharged achieve high chloroform
removal {greater than 95 percent).
Therefore, POTWSs receiving high
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concentrations of chloroform as a result
of pharmaceutical discharges are
unlikely to experience pass through. For
the above reasons, we have decided not
to establish pretreatment standards
conlrolling choloroform from indirect
discharging pharmaceutical plants.

Through this process, the Agency
determined that only methylene chloride
was a candidate for national PSES and
PSNS regulations. We found that the
installation and operation of steam
sirippers to reduce methylene chloride
discharges to POTWs by
pharmaceutical plants would result in
costs that are not insignificant, We
estimate that 25 indirect discharging
plants would incur capital and total
annual costs of $0.748 million and $0.768
million (1982 dollars), respectively, per
plant. We project that one indirect
discharging pharmaceutical plant would
close if required to install steam
stripping technology. Steam strippers
are also equally energy intensive at
indirect discharging plants as at direct
dischargers. We estimate that the
operation of steam strippers at the 25
plants would increase energy usage by
the equivalent of 315,000 barrels of oil
per year. For these reasons and because
we concluded that regulation of
methylene chloride at direct dischargers
is inappropriate, we decided not to
establish categorical PSES and PSNS for
methylene chloride.

Data on the capabilities of steam
stripping technology to reduce the
discharge of methylene chloride and on
the cost of installing and operating
steam slrippers to control toxic volatile
organics is presented in Section VII of
the Development Document. This
information may be used by
municipalities in developing
pretreatment standards for methylene
chloride on a case-by-case basis where
necessary.

E. New Source Performance Standards
for Conventional Pollutants

On November 26, 1982, EPA proposed
conventional pollutant new sotrce
performance standards that applied
uniformly to subcategories A, B, C, and
D. Proposed NSPS were based on
advanced biological treatment (i.e.,
biological treatment systems with longer
detention times than those considered
as the basis of BPT). As discussed
previously, we have determined that
separate conventional pollutant
limitations are appropriate for the
subcategory A and C and the
subcategory B and D plant groups. We
have also identified four pharmaceutical
plants where effluent filtration in
addition to advance biological treatment
is employed. Conventional pollutant

discharges from these plants are
significantly lower than from plants
where only advanced biological
treatment is employed. Consequently,
the Agency is proposing NSPS based on
effluent filtration in combination with
advanced biclogical treatment. For a
more detailed explanation of the basis
of this decision, see the preamble o the
proposed regulation that appears
elsewhere in today's Federal Register.

F. BAT Limitations and NSPS for COD

The Agency proposed BAT COD
concentration limitations that applied
uniformly to subcategories A, B, C, and
D based on the same technology

identified as the best conventional

pollutant control technology (BCT) (i.e.,
add-on biological treatment). NSPS to
control COD were proposed based on
advanced biological treatment.

One commenter suggested that
limitations and standards should be
written for specific compounds, if
justifiable, rather than regulating
additional pollutants through control of
COD. Two industry commenters
maintained that there are some chemical
synthesis plants which have better than
the proposed BCT treatment in-place
that cannot meet the proposed
limitations. Another commenter stated
that it was inappropriate to propose
COD limitations based on advanced
biological treatment for substances
which biodegrade slowly or not at all,

The concentrations of many materials
that are measured as or contribute to
COD are reduced in biological systems
by biodegradation or by air stripping
and sorption mechanisms; therefore,
increased biological treatment system
capacity can afford greater removal of
these materials. There are some
materials, however, that contribute {o
COD, such as dissolved inorganic salts
and some organics, which pass through
biological treatment systems without
being biodegraded. air stripped, or
absorbed. Available data indicate that
even after biological treatment system
expansion, many subcategory A and C
plants would not meet the proposed
COD limitations, Additional information
on the identity of the pollutants that
contribute to COD and on applicable
COD removal technologies is required
before we can evaluate COD control
options. Therefore, the Agency is
postponing a final decision on
appropriate BAT limitations and NSPS
for the nonconventional pollutant COD
until a later date. We are continuing our
investigation of appropriate COD
removal technologies and their costs.

V1. Costs, Economic Impacls, Executive
Order 12291, Regulatory Flexibility
Analysis, and Small Business
Administration (SBA) Loans

A. Cost and Economic Impact

The Agency's economic impact
assessment of this regulation is
presented in Economic Analysis of
Effluent Standards and Limitations for
the Pharmaoceutical Industry. ‘This repaor!
details the investment and annual costs
for the industry as a whole and for
plants covered bythe final regulation,
Plant costs are engineering estimates for

, the effluent control systems described in

this preamble, The report assesses the
impact of effluent control costs in terms
of price changes, plant closures,
employment effects, and batunce of
trade effects.

EPA has identified 466 pharmaceutical
facilities that are covered by this
regulation, An estimated 134 of these
plants are zero dischargers and are not
expected to incur costs. Of the
remaining 332 discharging plants, EPA
estimates that nine will incur total
investment costs for BPT, BAT, and
PSES of $1.47 milkon, with annual costs
of $0.65 million, including depreciation
and interest. These costs are expressed
in 1982 dollars and are based on the
determinations that plants will upgrade
their existing treatment systems to
comply with BPT, BAT, or PSES, as
appropriate. No plant closures are
projected as a result of compliance costs
for this regulation and, hence, we expect
no adverse employment effects on
pharmaceutical manufacturing
employees. The maximum price increase
if all costs were passed on to consumers
is less than 0.1 percent for the plants
affected by the regulation. Balance of
trade effects are nil.

In order to measure the potential
economic impacts, a two-step analytical
procedure was employed. First, the
analysis determined whether a plant's
compliance costs exceeded one percent
of sales. If the costs did exceed one
percent, then the analysis considered
information on the firm's financial
position, its size, the relative importance
of its pharmaceutical line of business,
patent protection, and other economic
information relevant to assessing the
likely impact of the regulation on a firm.
If the firm is in a position to pass the
costs on to the consumer, due to patent
protection, for example, then it is
assumed that prices would increase and
the plant would remain in operation. If
costs cannot be passed on, then based
on the above information, a
determination was made as to whether
a plant might close, a production line
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might shut down, or production might be
shifted from one plant to another. For
(he reasons discussed below and after
applying this economic impact
methodology, the Administrator has
determined that the costs of this
regulation are justified.

1. BPT. BPT regulations for cvanide
and TSS are expected to require
expenditures at eight plants (cyanide
destruction at four plants, TSS control at
five plants, with one of these plants
requiring both]. Total investment and
annual costs are estimated to be $1.05
million and $0.39 million, respectively
(1982 dollars). The estimated change in
price for the affected plants is less than
0.1 percent. No significant economic
impac!s are projected as a result of BPT.

2. BAT. Only cyanide is limited under
BAT. Cyanide limits are the same as
under BPT. Therefore, no incremental
impacts are expected from
implementation of BAT.

3. PSES. The standard is for the
control of cyanide. Only one out of the
277 indirect discharging plants is
expected to incur costs; the estimated
capital and annual costs are $0.42
million and $0.26 million, respectively
(1982 dollars). The expected price
change is nil. No significant economic
impacts are expected from the PSES
cyanide regulation.

4. NSPS and PSNS. Only pH and
cyanide are limited under NSPS. Since
the pH and cyanide limits are the same
as under BPT, no incremental impacts
will result from implementation of final
NSPS. NSPS controlling BODS and TSS
are being proposed today in a
companion notice.

Regulations for indirect discharging
new sources (PSNS) are the same as
ihose for exisling sources. Therefore, no
ncremental impacts are expected from
implementation of PSNS.

8. Cost Effectiveness

EPA has conducted an analysis of the
incremental removal cost per pound
equivalent for each toxic pollutant
control option. A pound equivalent is
calculated by multiplying the number of
pounds of pollutant discharged by a
weighting factor for that pollutant. The
weighting factor is equal to the aquatic
Iife water-quality criterion for a
standard pollutant (copper), divided by
the aquatic life water-quality criterion
for the pollutant being evaluated. The
use of “pound equivalent” gives
relatively more weight to removal of
more highly toxic pollutants. Thus for a
given expenditure, the cost per pound
equivalent removal would be lower
when a highly toxic pollutant is removed
than if a less toxic pollutant is removed.
This analysis is included in the record of

this rulemaking in a document titled
"Cost Effectiveness Analysis of Effluent
Standards and Limitations for the
Pharmaceutical Industry."

C. Executive Order 12291

Executive Order 12291 requires EPA
and other agencies to perform regulatory
impact analyses of major regulations.
Major rules are those which impese an
annual cost on the economy of $100
million or more or have certain other
economic impacts. This regulation is not
a major rule because its annualized cost
is less than $100 million and it meets
none of the other criteria specified in
Section I, paragraph (b) of the Executive
Order. The economic impact analysis
prepared for this rulemaking satisfies
the requirement of the Executive Order
for a non-major rule.

D. Regulatory Flexibility Analysis

Pub. L. 96-354 requires EPA to prepare
an Initial Regulatory Flexibility
Analysis for all regulations that have a
significant impact on a substantial
number of small entities. This analysis
may be conducted in conjunction with
or as part of other Agency analyses.

Since no firms in tﬁe data base are
projected to experience significant
economic impacts, there is no
disproportionate burden on small
businesses; therefore, a formal
Regulatory Flexibility Analysis is not
required.

E. SBA Loans

The Agency is continuing to
encourage small pharmaceutical
manufacturers to use Small Business
Administration (SBA) financing as
needed for pollution control equipment.
The three basic programs are: (1) The
Section 503 Program: (2) the Regular
Guarantee Program; and (3) the
Guaranteed Pollution Control Bond
Program. All the SBA loan programs are
open only to businesses that have: (a)
Net assels less than $8 million; (b) an
average annual after-tax income of less
than $2 million; and (c) fewer than 250
employees. The estimated economic
impacts for this point source category do
not include consideration of financing
available through these programs.

The Section 503 Program, as amended
in July 1980, allows long-term loans to
small and medium sized businesses.
These loans are made by SBA approved
local development companies. For the
first time these companies are
authorized to issue Government-backed
debentures that are bought by the
Federal Financing Bank, an arm of the
U.S. Treasury.

Through SBA's Regular Guarantee
Program, loans are made available by

commercial banks and are guaranteed
by the SBA. This program has interest
rates equivalent to market rates.

For additional information on the
Regular Guarantee and Section 503
Programs, contact your district or local
SBA Office. The coordinator at EPA
headquarters is Ms. Frances Desselle
who may by reached at (202) 382-5373.

For further information and specifics
on the Guaranteed Pollution Control
Bond Program contact: U.S. Small
Business Administration, Office of
Pollution Control Financing, 4040 North
Fairfax Drive, Rosslyn, Virginia 22203;
(703) 235-2902.

VIL Pollutants and Subcategories Not
Regulated

Paragraph 8 of the modified
Settlement Agreement, approved by the
District Court for the District of
Columbia on March 9, 1979 (12 ERC
1833), contains provisions authorizing
the exclusion from regulation, in certain
instances, of toxic pollutants and
industry subcategories,

A. Pollutants Excluded

Paragraph B(a)(iii) of the modified
Settlement Agreement allows the
Administrator to exclude from
regulation toxic pollutants not detected
by Section 304(h) analytical methods or
other state-of-the-art methods. The toxic
pollutants not detected in the effluents
of direct discharging pharmaceutical
plants and, therefore, excluded from
regulation in this industry, are listed in
Appendix B of this notice.

Paragraph 8(a)(lii} also allows
exclusion of pollutants that are: (1)
Detected in the effluent from a small
number of sources and uniguely related
to those sources; (2) detected in only
trace amounts not likely to cause toxic
effects; (3) sufficiently controlled by
existing technologies; or (4) detected in
amounts too small to be effectively
controlled by technologies known to the
Administrator, Thirty-four different
toxic pollutants were found in the
effluent of direct discharging
pharmaceutical plants during the
screening and verification program.
Twenty-four of these pollutants (toxic
metals and volatile organics) were found
al treatable levels only in a small
number of instances. In those instances,
these levels were attributable to
manufacturing activities that are
uniquely related to the plants sampled.
Another eight toxic pollutants (some
phenols and phthalates) were found at
or below the treatability limit
concentrations determined for existing
physical-chemical treatment methods by
studies conducted on wastewater from
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several industry calegories. The 32
pollutants are listed in Appendix € to
this notice along with the particular
reason for excluding them from
regulation. The twe remsining toxic
pollutants detected in the effluent of
direct discharging phurmaceutical plants
are cyanide and methylene chloride.
EPA is establishing BPT and BAT
limitations and NSPS controlling the
discharge of cyanide. For the reasons
discussed above, EPA is not regulating
the discharge of methylene chlaride
from direct discharging pharmaceutical
plants. -

Paragraph 8{b)(ii} of the Settlement
Agreement authorizes the Administrator
to exalude from nationally applicable
prefreatment standards a subcategory or
category if the toxicity and amount of
incompatible pollutants (taken together)
introduced by such poinl sources into
POTWs is so insigmficant as not to
justify developing a national
pretreatment regulation. EPA has
reviewed available data from indirect
dischargers and is excluding the 123
toxie¢ pollutants listed in Appendices D
and E from nationally applicahle
pretreatment standards. Appendix D
lists those toxic pollutants not detected
in the efffuents of indirect dischargers.
Appendix E lists those toxic poliutents
which, although detected, were not
significant enough, in terms of toxicity
and amount of incompatible pollutants
(taken together), to justify nationally
applicable pretreatment standards. EPA
is establishing PSES and PSNS
controlling the discharge of cyanide. For
the reasons discussed previously, EPA is
not establishing nationally applicable
pretreatment standards for methylene
chloride orchloroform.

B. Subcategories Excloded

The Setllement Agreement did not
require EPA to regulate the entire
pharmaceutical mdustry. Subcategory E,
. Pharmaceutical Research, is not

mentioned in the Settlement Agresment.
Since pharmaceutical research does not
involve production and wastewater
generation in appreciable quantities on
a regular basis, EPA now considers this
subcategory outside the provinee of
ordinary industrial guidelines
development. Therefare, facilities which
conduct pharmacentical research only
are specifically excluded from all
limitations and standards in this
regulation other than the BPT
limitations. Research activities
conducted at mixed and single
subcategory plants (A, B, C, and D only)
will be covered by this regulation
because the waslewaters from these
activities were studied as part of the
technical development of this regulation.

However, these activities contribute a
very small portion of wastewater to the
final effluent of the average production
facility.

VIII. Non-Water Quality Aspects of
Pollution Contral

Eliminating or reducing one form of
pollution may cause other
environmental problems. Sections 364(b)
and 308 of the Act reguire EPA to
consider the non-water quality.
environmental impacts {including energy
requirements) of certain regulations. In
compliance with these provisions, EPA
has considered the effect of these
regulations on air pollution, solid waste
generation, and energy consumption.
This regulation was reviewed by EPA
personne) responsible for non-water
quality programs. While it is difficult to
balance pollution problems against each
other and agalust energy use, EPA
believes-that this regulation will best
serve often competing national goals.

The following non-water quality
environmental impaets {including energy
requirements] are associated with the
final regulations. The Administrator has
determined that the impacts identified
below are justified by the benefits
associated with compliance with the
limitations and standards.

A. Solid Waste

EPA estimates that the lotal solid
waste generated to altain the new BPT
TSS limitations will be approximately
138,000 additional pounds per yearof
wastewater treatment shudge. This is
equal to an incremental increase of
about 0.3 percent over that currently
generated by the pharmaceutical
industry to meet existing BPT BOD&
limitations. The solid wastes generated
through wastewater treatment at
pharmaceutical plants have not been
listed as hazardous inregulations
promulgated by the Agency under
Subtitle € of the Resource Conservation
and Recovery Act [(RCRA) (see 45 FR
33066: May 19, 1980). Accordingly, it
does not appear likely that the
wastewater sludges generated by
pharmaceutical plants under the new
BPT TSS limitations will be subject to
the comprehensive RCRA program
establishing requirements for persons
handling, transporting. treating, storing;
and disposing of hazardous wastes. The
Agency's estimates of the costs of this
regulation inelude the cost of handling
these sludges as a non-hazardous waste,

No sludge will be generated as a
result of complying with the final
pretreatment standards, NSPS, or the
BPT and BAT effluent limitations for
cyanide.

B. Air Pollution:

EPA does nol believe that cvanide
removal mechanisms will cause the
generation of air pollutants;
additionally, we do not anticipate that
compliance with the medified and new
BPT TSS limitations will result in the
generation of additional air pollution
from pharmaceutical plants.

C. Energy Requirements

EPA estimates that the-achievement
of the cyanide and the new modified
TSS BPT effluent limitations will
increase energy consumption by
approximately 0,0¥ percent of present
facility use for all plants. We estimate
that compliance with PSES (o conteol
cyanide discharges to POTWs will
increase over-all energy use by 0.07
percent at the affected indirent
discharging pharmaceutical plant.
Because BAT limitations and NS#S for
cyanide are identical to BPF cyanide
limitations and because PSNS are
identical lo PSES, there will be no
incremental increase in energy usage
resulting from compliance with BAT
effluent limitations, NSPS, or PSNS..

IX. Best Management Practices

Section 304{e) of-the Clean Water Act
authorizes the Administrator to
presaribe what have been termed “best
management practices' (BMPs). The
Agency is not promulgating BMPs for
the pharmaceutical industry at this time.
However, the existing BPT regulation
requires that separable mycelia and
solvents not be included in the raw
waste load calculations that form the
basis of determinations of BPT effluent
limitations for BODS and CQD. (See 40
CFR Part 438; 41 FR 50876, November 17,
1976). This rulemaking does net change
this requirement.

X. Upset and Bypass Provisions

A recurring issue of concern has been
whether industry guidelines should
include provisions authorizing
noncompliance with efftuent mitations
during periods of "upset” or "bypass.”
An upset, somelimes called an
“excursion,” is an unintentional
noncompliance eccurring for reasons
beyond the reasonable control of the
permittee. It has been argued that an
upset provision is necessary in EPA's
effluent limitations because such upsets
will inevitably occur even in properly
operated control equipment. Because
technology-based limitations are to
require only what technology can
achieve, it is claimed that liability for
such situations is improper. When
confronted with this issue, courts have
disagreed on whether an explicit upset
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or excursion exemption is necessary or
whether upset or excursion incidents
may be handled through EPA's exercise
of enforcement discretion. Compare
Marathon Oil Company v. EPA, 564 F.2d
1253 (9th Cir. 1977) wil{ Weyerhaeuser
v. Costle, supra, and Corn Refiners
Association, et al. v. Costle, No. 78-1069
(8th Cir., April 2, 1979). See also
American Petroleum Institute v. EPA,
540 F.2d 1023 (10th Cir, 1976); CPC
International Inc. v. Train, 540 F.2d 1320
(8th Cir. 1976); FMC Corp. v. Train, 539
F.2d 973 (4th Cir. 1978).

An upset is an unintentional episode
during which effluent limits are
exceeded; however, a bypass is an act
of intentional noncompliance during
which wastewater treatment facilities
are circumvented in emergency
situations, We have, in the past,
included bypass provisions in NPDES
permits.

EPA has determined that both upset
and bypass provisions should be
included in NPDES permits and has
promulgated NPDES regulations which
include upset and bypass permit
provisions. (See 40 CFR 122.41, 45 FR
14166 (April 1, 1983).) The upset
provision establishes an upset as an
affirmative defense to prosecution for
violation of technology-based effluent
limitations. The bypass provision
authorizes bypassing to prevent loss of
life, personal injury, or severe property
damage. Consequently, although
permittees in the pharmaceutical
manufacturing industry will be entitled
to the upset and bypass provisions
incorporated into NPDES permits, this
regulation does not address these issues,

XL Variances and Modifications

The BPT and BAT effluent limitations
and NSPS contained in this regulation
must be applied in all Federal and State
NPDES permits issued to direct
dischargers in the pharmaceutical
industry. In addition, the pretreatment
standards are directly applicable to any
indirect dischargers,

For the BPT effluent limitations, the
only exception to the binding limitations
is EPA’s “fundamentally different
factors" variance. (See E. I. duPont de
Nemours and Co. v. Train, 430 U.S. 112
(1977); Weyerhaeuser Co. v. Costle,
supra.) This variance recognizes factors
concerning a particular discharger
which are fundamentally different from
the factors considered in this
rulemaking. Although this variance
clause was set forth in EPA's 1973 to
1976 regulations for specific industries, it
is now included in the general NPDES
regulations and will not be included in
the specific pharmaceutical industry
regulations. (See the NPDES regulations

at 40 CFR Part 125, Subpart D.) The BAT
limitations in this regulation are also
subject to EPA’s “fundamentally
different factors" variance.

Indirect discharges subject to PSES
and PSNS are eligible for credits for
toxic pollutants removed by POTWs.
See 40 CFR 403.7; 48 FR 9404 (January
28, 1981). New sources are not eligible
for any other statutory or regulatory
modification. See E. I, duPont de
Nemours & Co. v. Train, supra.

Indirect dischargers subject to PSES
have, in the past, been eligible for the
“fundamentally different factors" (FDF)
variance. See 40 CFR 403.13. However,
on September 20, 1983, the U.S. Court of
Appeals for the Third Circuit held that
“FDF variances for toxic pollutants are
forbidden by the Act.” and remanded
§ 403.13 to EPA. National Association of
Metal Finishers, et al. v. EPA, Nos. 79-
2258 et al. (3d Circuit, September 20,
1883). EPA is considering the effect of
that decision.

In a few cases, information which
would affect these PSES may not have
been available to EPA or affected
parties in the course of this rulemaking.
As a result, it may be appropriate to
issue specific categorical standards for
such facilities, treating them as a
separate subcategory with more, or less,
siringent standards as appropriate, This
will only be done if a different standard
is appropriate because of unique aspects
of the factors listed in Section
304(b)(2)(B) of the Act: the age of
equipment and facilities involved, the
process employed, the engineering
aspects of applying control techniques,
non-water quality environmental
impacts (including energy requirements),
or the cost of required effluent
reductions (but not of ability to pay that
cost).

Indirect dischargers and other
affected parties may petition the
Administrator to examine those factors
and determine whether these PSES are
properly applicable in specific cases or
should be revised. Such petitions must
contain specific and detailed support
data, documentation, and evidence
indicating why the relevant factors
justify a more, or less, stringent
standard, and must also indicate why
those factors could not have been
brought to the attention of the Agency in
the course of this rulemaking. The
Administrator will consider such
rulemaking petitions and determine
whether a rulemaking should be
initiated.

XIL Implementation of Limitations and
Standards

A. Relationship to NPDES Permits

The BPT and BAT limitations and
NSPS in this regulation will be applied
to individual pharmaceutical plants
through NPDES permits issued by EPA
or approved state agencies, under
Section 402 of the Act, As discussed in
the preceding section of this preamble,
these limitations must be applied in all
Federal and State NPDES permits
except to the extent that variances and
modifications are expressly authorized.
Other aspects of the interaction between
these limitations and NPDES permits are
discussed below.

One issue that warrants consideration
is the effect of this regulation on the
powers of NPDES permit-issuin
authorities. The promulgation of this
regulation does not restrict the power of
any permitting authority to act in any
manner consistent with law or these or
any other EPA regulations, guidelines, or
policy. For example, even if this
regulation does not control a particular
Bollulant, the permit issuer may still

imit such pollutant on a case-by-case
basis when limitations are necessary to
carry out the purposes of the Act. In
addition, to the extent that state water
quality standards or other provisions of
State or Federal law require limitation
of pollutants not covered by this
regulation (or require more stringent
limitations on covered pollutants), such
limitations must be applied by the
permit issuing authority.

A second topic that warrants
discussion is the operation of EPA’s
NPDES enforcement program, many
aspects of which were considered in
developing this regulation. We
emphasize that although the Clean
Water Act is a strict liability statute, the
initiation of enforcement proceedings by
EPA is discretionary. We have exercised
and intend to exercise that discretion in
a manner that recognizes and promotes
good-faith compliance efforts.

B. Indirect Dischargers

For indirect dischargers, PSES and
PSNS are implemented under National
Prefreatment Program procedures
outlined in 40 CFR 403. The table below
may be of assistance in resolving
questions about the operation of that
program. A brief explanation of some of
the submissions indicated on the table
follows.

A “request for category
determination” is a written request,
submitted by an indirect discharger or
its POTW, for a determination of which
categorical pretreatment standard
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applies to the indirect discharger. This
assists the indirect discharger in
knowing which PSES or PSNS limits it
will be required to.meet: See 40 CFR
403.6(a), :

A “baseline monitoring report” is the
first report an indirect discharger must
file following promulgation of an
applicable standard. The baseline report
includes an identification of the indirect
discharger, a description of its
operations, a report on the flows of
regulated streams and the resulls of
sampling analyses to determine levels of
regylated pollutants in thase streams, a
statement of the discharger’s.
compliance or noncompliance with the
standard, and a description of any
additional steps required to achieve
compliance. See 40 CFR 403.12(h),

A “report on compliance” is required
of each indirect discharger within 90
days following the date for compliance
with an applicable categorical
pretreatment standard. The report must
indicate the concentration of all

regulated pollutants in the facility’s
regulated process wastestreams; the
average and maximum duily fows of the
regulated streams; and a statement of
whether compliance is consistently
being achieved, and if nol, what
additional operation and maintenance
and/or pretreatment is necessary to
achieve compliance. See 40 CFR
403.72(d).

A “periodic compliance report” isa
report on continuing compliance with all
applicable categorical pretreatinent
standards. It is submitted twice per year
(June-and December) by indirect
dischargers subject to the standards.
The report shall provide the
concentrations of the regulated
pollutants in its discharge to the POTW,
the average and maximum daily flow
rates of the facility, the methods used by
the indirect discharger to sample and
analyze the data, and a certification that
these methods conform to the methads
outlined in the regulations. See 40 CFR
403.12{e).

INDIRECT DISCHARGES SCHEDULE FOR SUBMITTAL AND COMPLIANGE
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XIIL Public Participation—Responses to
Major Comments

Numerous agencies and groups have
participated in this study of the
pharmaceutical industry. The Agency
solicited comments on the proposed
rules and on the Development Dacument
and the economic analysis supporting
the propesal.

The comment period ended on
January 25, 1983. Comments were
submitted by one trade association; 11
individual compunies. one state agency,
two municipalities, and one engineering
consultant representing industrial
clients.

The Agency held a public hearing on
the proposal on January 17, 1983, in
Washington IXC. A Technical Workshop
was held on January 18, 1983, in
Washington, D.C.

ge 10 POTW.
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Individual public comments received
on the proposed regulation and our
responses are présented in a report,
“Summary of Comments and Responses
on the November 1982 Proposed
Regulations for the Pharmaceutical
Industry." September 1982, which is part
of tha publie record of this rulemaking;
A summary of the major comments that
are not discussed elsewhere in this
preamble and the Agency’s responses
follow.

1. Comment: Effluent limitations
should be in the form of treatment
removal efficiencies or mass limits of
pollutants with' concentration limitations
being required only in specific cases at
the discretion of the local permit writer
where the receiving water quality may
be a limiting factor.

Response: Effluent limitations
guidelines can be in the form of percent

reduction: concentration. or production-
based mass limitations. Limitations can
be-based solely on the performance of
applicable trealment technologies.
However; when the available
produgtion data for an industrial
category or sublcategory can be
carrelated with pollutant discharges,
EPA can develop mass limitations based
on both treatment technology
performance and production. This latter
approach, however, is not appropriate
for the pharmaceutical manufacturing
point source category because of the
large number of different products
involved, the constantly changing nature
of the product mix, and the lack of an
established correlation between
pollutant discharge and production. The
development of percent reduction
limitations requires that influent as well
as effluent data descriptive of treatment
technology performance be availohle
whereas concentration limitations
require only that efflwent data be
available: Oftentimes, influent data
relating to treatment system
performance is either not available or is
considerably less extensive and
descriptive than the effluent data; Both
of these considerations influenced the
Agency’s decision to propose
concentration-based limitations for the
pharmaceutical industry.

Effluent limitations guidelines
whether in the form of percent
reduction. concentration, ar production-
based mass limits are to be used by
NPDES permit writers in developing
minimum permit requirements.
Generally, effluent limitations are
converted into mass limitations by
permit writers: Permit writers may
incarporaté more stringent limits such as
those required by water quality
consideralions, but in no case may the
permit limits be less stringent {i.e., allow
a greater pollutant discharge) than those
that are indicated by an applicable
technology-based effluent mitations
guideline.

2. Camment: On June 8, 1862, EPA
issued a final rulemaking which
modified effluent limitations guidelines
for pH'for all industrial dischargers. The
final role required compliance 99
percent of the time and limited
individual excursions to 60 minutes. We
believe that EPA has inadvertently
failed to include this change in the
proposed pharmaceufical guidelines and
therefore request EPA to incorporate
this change into the guidelines,

Response: The applicability of the
final mle cited by the commenter (seo-47
FR 34534-34537, June 4, 1982) is
contingent on whether a parmitiee is
required. or has the option, to monitor
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continuously the pH of its wastewater
as specified by the conditions of the
permittee’s National Pollutant Discharge
Elimination System (NPDES) permit. If
the industrial discharger's NPDES
permit does not contain a requirement
or an option for the permittee to monitor
pH continuously, then the monthly and
individual excursion limitations of that
rule are not applicable. Thus, the rule
applies only to those industrial
dischargers with an NPDES permit
requirement or option to monitor
continuously the pH of their
wastewater. The modified pH rule for
continuous monitoring is currently
applicable to permittees having this
requirement or option (see 40 CFR
401.17). It is not necessary that this
medified rule be explicitly stated in all
categorical regulations,

3. Comment: Several commenters
requested additional time to comment
on the grounds that EPA, in these
proposed rules and accompanying
documents, has for the first time
released substantial portions of the
information on which certain of the
proposed rules are based, and has
materially revised other portions of the
information on which other portions of
the proposed rules are based.

Response: After consideration of the
amount and complexity of the new
information released in the proposed
rulemaking and the fact that all of the
information supporting the proposed
regulations was available to the public
al the time that the proposed regulations
were published in the Federal Register,
we concluded that a 60-day comment
period was an adequate time period for
commenting on the proposed
regulations, The Agency has allowed
extensions of comment periods on some
proposal regulations due to certain
special circumstances surrounding those
rulemakings. However, no such
circumstances were present in the
pharmaceutical rulemaking. Therefore,
the Agency concluded that an extension
of the comment period for this
rulemaking was not appropriate.

EPA received severarcommcnts after
the close of the official comment period.
'he Agency has evaluated and
responded to these comments.

4. Comment: One commenter stated *
that TSS limits are inappropriate for
plants discharging to rivers, such as the
Mississippi, presumably because they
are naturally turbid, The commenter
recommended that permit writers be
allowed to disregard or modify TSS
limitations.

Response: We have not made any
changes in response to this comment.
Section 304 of the Act requires that
effluent limitations guidelines be based

on the application of control and
treatment technology. EPA may not
consider receiving water quality in
developing such guidelines. Accordingly,
BPT TSS limitations are based on the
application of currently available
technology, not on water quality
considerations. Since receiving water
quality is not a factor which is
considered in establishing categorical
limitations, it follows that it cannot be
considered by the permit writer as a
basis for a fundamentally different
factors (FDF) variance.

5. Comment: One commenter objected
to the fact that "new sources" were
deﬂnecr in terms of plants whose
construction commences after proposal
of a new source performance standard,
rather than after final promulgation. The
commenter noted that there may be
changes in the standard between
proposal and final promulgation.

Response: The definition of “new
source” in Appendix A to the proposal
is a shortened version of the definition
of new source established in EPA’s
NPDES permit regulations (40 CFR 122.2,
April 1, 1983, 48 FR 14146). To avoid
confusion, we have revised the
definition in Appendix A.

6. Comment: Since regulations
controlling the discharge of BODS are
included in the proposed regulation, we
question the need for COD limitations.
What additional pollutants is EPA trying
to control with COD limitations? We
consider these limitations to be
duplicative in nature and unwarranted,

Response: Many materials that are
measured as or contribute to COD
biodegrade slowly or not at all, while
those materials which contribute to
BODS are, by definition, biodegradable.
Removal of COD in a biological
treatment system is accomplished to
some extent by biodegradation but also
by incidental removal mechanisms such
as air stripping and sorption. Since the
extent to which any of these
mechanisms operates to remove COD
depends in part on the size of the
biological treatment system, any
increase in the capacity of a biological
treatment system should result in
greater removal of these materials. The
Agency recognizes that there are also
some pollutants measured by COD, such
as salts and some solvents, which do not
biodegrade.

The 1976 BPT regulation requires all
subcategories to achieve a 74 percent
reduction of COD from raw waste levels
and, in addition, specifies that separable
solvents be removed by in-plant control
methods prior to measurement of raw
waste COD levels. The purpose of the
existing BPT COD limitations is to limit
the discharge of those materials which

biodegrade slowly or not at all by first
prohibiting the inclusion of certain non-
biodegradable materials {e.g., some
solvents) in raw waste streams and by
accounting for the incidental removal of
COD that occurs in biological treatment
systems. More stringent BAT limitations
and NSPS for COD based on add-on
biological treatment were included in
the proposed regulation of November 26,
1982. We intend to issue fimal BAT
limitations and NSPS for COD for all
subcategories after reviewing additional
data on the pollutants which constitute
COD in pharmaceutical plants and on
the cost of their removal. The Agency
continues to believe that limitations
controlling the discharge of COD are
appropriate and not duplicative in
nature.

7. Comment: EPA has proposed to
apply broad categorical limits for an
individual pollutant, cyanide, that may
be present in only a few operations, By
proposing a limit for cyanide, EPA will
require all pharmaceutical plants to
expend resources to monitor for cyanide
whether or not cyanide is used or
generated in the manufacturing process.
At a minimum, EPA’s action will force
certain dischargers to request a
fundamentally different factors (FDF)
variance at the time of permit re-
issuance to avoid unnecessary
monitoring requirements.

Response: EPA agrees with the
commenter that if cyanide is not used or
generated in the manufacturing process,
dischargers should not be required to
monitar for cyanide. Therefore, the final
regulations allow facilities not using or
generating cyanide to certify to that
effect instead of monitoring for cyanide.
Permit issuing authorities may find it
necessary lo require that specific
monitoring programs be instituted at
individual plants if cyanide
contamination is suspected.

XIV. Availability of Technical
Information

The basis for this regulation is
detailed in four major documents.
Analytical methods are discussed in
Sampling and Analysis Procedures for
Screening of Industrial Effluents for
Priority Pollutants {U.S. EPA, April
1977). EPA's technical conclusions are
detailed in Development Document for
Effluent Guidelines, New Source
Performance Standards, and
Pretreatment Standards for the
Pharmaceutical Manufacturing Point
Source Category (USEPA, September
1983). The Agency's economic analysis
is presented in Economic Analysis of
Effluent Standards and Limitations for
the Pharmaceutical Industry (USEPA,
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September 1983). A summary of the Dated: September 30, 1983, 2,4,6-trichlorophenol

public comments received on the William D. Ruckelshaus, parachlorometa cresol

proposed regulation is presented in a Administrator. 2-chlorophenol

report “Summary of Responses to
Comment on the Proposed
Pharmaceutical Manufacturing Industry
Regulations,” which is a part of the
public record for this regulation. On
November 28, 1983, copies of the
technical development document and
the economic analysis will be available
for public revfaw in EPA's Public
Information Reference Unit, Room 2404
(Rear) in the EPA Library, 401 M Street,
SW., Washington, D.C, Copies of the
technical and economic documents may
also be obtained from the National
Technical Information Service (NTIS),
Springfield, Virginia 22161, (703) 487~
4600. A notice will be published in the
Federal Register announcing the
availability of these documents from
NTIS. (This should occur on or before
December 27, 1983).

Additional information concerning the
economic impact analysis may be
obtained from Mr, Joseph Yance,
Economic Analysis Staff (WH-5886), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460 or
by calling (202) 382-5397. Technical
information may be obtained by writing
to Dr. Frank Hund, Effluent Guidelines
Division (WH-552), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460 or by calling
(202) 382-7182.

XV. Office of Management and Budget
(OMB) Review

This notice was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. Any commments from OMB to
EPA and any EPA response to those
comments are available for public
inspection through contacting Dr. Frank
Hund at the address listed at the
beginning of this notice.

This regulation contains provisions in
§§ 439.14-439.17, 439.24-439.27, 439.34-
4396.37, and 439.44-439.47 which allow
facilities not using or generating cyanide
to certify to that effect instead of
monitoring for cyanide. The information
collection requirements in ths rule have
been submitted to OMB under
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 ef seq. They
are not effective until OMB approves
them and a technical amendment to that
effect is published in the Federal

Register,
XVL List of Subjects in 40 CFR Part 439

Drugs, Waste treatment and disposal,
Water pollution control,

Appendix A—Abbreviations, Acronyms,
and Other Terms Used in this Notice

Act—The Clean Water Acl.

Agency—The U.S. Environmental
Protection Agency.

BAT—The best available technology
economically achievable, under Section
304{b)(2)(B) of the Act.

BCT—The best conventional pollutant
control technology, under Section
304(b)(4) of the Act.

BMP—Best management practices,
under Section 304(e) of the Act.

BPT—The best practicable control
technology currently available, under
Section 304(b)(1) of the Act.

Clean Water Act—The Federal Water
Pollution Control Act Amentments of
1972 (33 U.S.C. 1251 et seq.), as amended
by the Clean Water Act of 1977 (Pub. L.
95-217).

Direct Discharger—A facility where
wastewaters are discharged or may be
discharged into waters of the United
States.

Indirect Discharger—A facility where
waslewalers are discharged or may be
discharged into a publicly owned
treatment works.

New Sources—Industrial facilities
which are “new sources' under the
definition in Section 306 of the Act.

NPDES Permit—A National Pollutant
Discharge Elimination System permit
issued under Section 402 of the Act.

NSPS—New source performance
standards, under Section 306 of the Act.

POTW or POTWs—Publicly owned
treatment works.

PSES—Pretreatment standards for
existing sources of indirect discharges,
under Section 307(b) of the Act.

PSNS—Pretreatment standards for
new sources of indirect discharges,
under Section 307 (b) and (c) of the Act,

RCRA—Resource Conservation and
Recovery Act (Pub. L. 94-580) of 1976, as
amended, 42 U.S.C. 6901 ef seq.

Appendix B—Toxic Pollutants Not
Detected in the Effluent of Direct
Dischargers

acenaphthene
acrylonitrile

benzidine
1,1-dichloroethane
1.2.4-trichlorobenzene
hexachlorobenzene
hexachloroethane
1.1,2-trichloroethane
1,1,2,2-tetrachloroethane
chloroethane
bis(2-chloroethyl) ether
2-chloroethyl vinyl ether
2-chloronapthalene

1,3-dichlorobenzene
1.4-dichlorobenzene
3,3"-dichlorobenzidine
1.1-dichloroethylene
1,2-trans-dichloroethylene
2,4-dichlorophenol
1,2-dichloropropane
1.3-dichloropropylene
2,4-dinitrotoluene
24-dimethyl phenol
2,8-dinitrotoluene
1.2-diphenlhydrazine
fluoranthene
4-chlorophenyl pheny! ether
4-bromophenyl phenyl ether
bis(2-chloroethoxy) methane
methyl bromide
dichlorobromomethane
chlorodibromethane
hexachlorobutadiene
hexachlorocyclopentadiene
isophorone -

naphthalene

nitrobenzene

2-nitrophenol
4,6-dinitro-o-cresol
N-nitrosodimethylamine
N-nitrosodiphenylamine
N-nitrosodi-n-propylamine
pentachlorophenol

butyl benzyl phthalate
di-n-octyl phthalate
dimethyl phthalate
benzo(a)anthracene
benzo(a)pyrene
3,4-benzofluoranthene
benzo(k)fluoranthane
chrysene

~ acenaphthylene

anthracene
benzo(ghi)perylene
fluorene
phenanthrene
dibenzo(a,h)anthracene
indeno(1,2,3-c,d)pyrene
pyrene

aldrin

dieldrin

chlordane

44-DDT

4,4-DDE

44-DDD
alpha-endosulfan
beta-endosulfan
endosulfan sulfate
endrin

endrin aldehyde
heptachlor

heptachlor epoxide
alpha-BHC

beta-BHC
gamma-BHC (lindane)
delta-BHC

PCB-1242

PBC-1254
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PCB-1221

PCB-1232

PCB-1248

PCB-12680

PCB-1018

toxaphene

asbestos (fibrous)

beryllium (total)

2,3,7,8-tetrachloro-dibenzo-p-dioxin
(TCDD)

Appendix C—Toxic Pollutants Detected
in Treated Effluents of Direct
Dischargers: (1) From a Small Number of
Sources, (2) Detected in Only Trace
Amounts, (3) Sufficiently Controlled by
Existing Technologies, or (4) Detécted in
Amounts Too Small to be Effectively
Controlled by Technologies Known lo
the Administrator

FPollutant and basits for exclusian

PoUe o 1 r Rt ) R e '
Benzene ...
Bromoform ...
Carbon (etrachlonide ... oo
1.2-dichloroethane
1.1, 1-trichlOroethans ... ccimversivmerssmssans
Chloroform
Ethylbenzene

Bis{2-chloroisopropyl]) ether........ccoveieens 4
Mathy! chloride
4-nitrophenol
2A-dinitrophenol
Phenol.
Bis[2-ethylhexyl) phiRalnte .. vsissssesns
Di-n-butyl phthalate
Diethyl phihalate
Tetrachloroethylene ... ienine
Toluene....,
Trichloroethylene
Viny! chloride
Antimony
Arsenig
Cadmium
Chromium
Copper
Lead
Mercury
Nickel
Selenjum
Silver
Thallivm
Zinc

...........

Bl B BB AL BRARENVOUND AL OO LWL - W

Appendix D—Toxic Pollutants Not
Detected in the Effluent of Indirect
Dischargers

acenaphthene

benzidine

1.2 4-trichlorobenzene
hexachlorobenzene
hexachloroethane
11,2-trichloroethane
1.1,2.2-tetrachloroethane
chloroethane

bis{2-chloroethyl) ether
2-chloroethy! ether
2-chloropapthalene
2,4.6-trichlorophenol

parachlorometa cresol
2-chlorophenol
1,3-dichlorobenzene
1,.4-dichlorobenzene
3,3"dichlorobenzidine
2.4-dichlorophenol
1,2-dichloropropane
1.3-dichloropropylene
2.4-dinitrotoluene

2 6-dinitrotoluene
1,2-diphenlhydrazine
fluoranthene

4-Chlorophenyl phenyl ether
4-bromopheny! pheny! ether
bis(2-chloroethoxy) methane

methyl bromide
dichlorobromomethane
chlarodibromethane
hexachlorobutadiene

hexachlorocyclopentadiene

isophorone
naphthalene
nitrobenzene
4-nitrophenol
24-dinitro phenol
4,6-dinitro-o-cresol

N-nitrosodi-n-propylamine

pentachlorophenol
butyl benzyl phthalate
di-n-octyl phthalate
dimethyl phthalate
benzo(a)anthracene
benzo(a}pyrene
3,4-benzofluoranthene
benzo(k)fluoranthane
chrysene
acenaphthylene
anthracene
benzo{ghi)perylene
phenanthrene
dibenzo{ahlanthracene
indeno (1.2.3-c,d)pyrene
pyrene

aldrin -

dieldrin

chlordance

4.4-DDT

44'-DDE

4,4'-DDD
alpha-endosulfan
beta-endsulfan
endosulfan sulfate
endrin

endrin aldehyde
heptachlor
heptachlor epoxide
alpha-BHC

beta-BHC
gamma-BHC (lindane)
delta-BHC

PCB-1242

PCB-1254

PCB-1221

PCB-1232

PCB-1248

PCB-1260

PCB-1018

toxaphene

asbestos (fibrous)

beryllium
2,3,7 8-tetrachloro-dibenzo-p-dioxin
(TCDD)

Appendix E—Toxic Pollutants Delected
in the Effluent of Indirect Dischargers
Whose Toxicity and Amount (Taken
Together) Are So Insignificant As Not
To Justify Developing Pretreatment
Regulations

*acrolein
*acrylonitrile
benzene
*carbon tetrachloride
*chlorobenzene
methyl chloride
1,2-dichlorobenzene
*1,2-dichloroethane
*1,1, 1-trichloroethane
*1,1-dichloroethane
“1,1-dichloroethylene
*1,2-trans-dichloroethylene
*ethylbenzene
*bromoform
*tetrachloroethylene
toluene
*trichlorcethylene
2,4-dimethylphenol
2-nitrophenol
N-nitrosodiphenylamine
phenol
bis(2-ethyl hexyl) phthalate
diethyl phthalate
fluorene
antimony
arsenic
cadmium
chromium
copper
lead
mercury
nickel
selenium
silver
thallium
zing

*Volatile organics identified a1 proposal as
potential candidates for categorical
pretreatment standards (47 FR 53584).

Part 439 of Title 40 is revised to read
as follows:

PART 439—PHARMACEUTICAL
MANUFACTURING POINT SOURCE
CATEGORY

General Provisions

Sec.

439  Applicability.

4381 General definitions.
439.2  Monitoring requirements,

Subpart A—Fermentation Products

Subcategory

439,10 Applicability: description of the
fermentation products subcategory.

43811 Specialized definitions.

430.12 Effluent limitations representing the
degree of effluent reduction attainable by




49822  Federal Register / Vol. 48, No. 209 / Thursday, October 27, 1983 / Rules and Regulations

Seq. g R v A e o Subpart D—Mixing/Compounding and §439.1 General definitions.
£20 SPRsTALOR 0 e Dast Dosoliebls Formulation Subcategory : In addition to the definitions set forth
control technology curréntly available Sec. in 40 CFR Part 401, the following

(BPT).

439.13 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best conventional
pollutant control technology [(BCT).
[Reserved)

43914 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best available
technology economically achievable
(BAT).

439,15 New source performance standards
(NSPS).

439,16 Pretreatment standards for existing
sources (PSES).

43917 Pretreatment standards for new
sources (PSNS).

Subpart B—Extraction Products

Subcategory

439.20 Applicability: description of the
extraction products subcategory.

439.21 Specialized definitions.

439.22 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best practicable
control technology currently available
(BPT),

439.23 Effluent limitations representing the
degree of effluent reducton attainable by
the application of the best conventional
pollutant control technology (BCT).
[Reserved)

43924  Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best available
technology economically achievable
(BAT).

430.25 New source performance standards
(NSPS),

439,20 Pretreatment standards for existing
sources {PSES).

439.27 Pretreatment standards for new
sources (PSNS),

Subpart C—Chemical Synthesis Products

Subcategory

439.30 Applicability; description of the
chemical synthesis products subcategory,

439.31 Specialized definitions,

439.32 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best practicable
control technology currently available
(BPT),

439.33 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best conventional
pollutant control technology (BCT).
[Reserved)

439,34 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best available
technology economically achievable
(BAT).

439.35 New source performance standards
(NSPS).

439,36 Pretreatment standards for existing
sources (PSES). ;

439.37 Pretreatment standards for new
sources (PSNS).

43040 Applicability; description of the
mixing/compounding and formulation
subcategory.

43941 Specialized definitions.

43942 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best practicable
control technology currently available

(BPT).

43943 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best conventional
pollutant control technology (BCT).
|Reserved]

43944 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best available
technology economically achievable

.(BAT).

43045 New source performance standards
(NSPS).

43946 Pretreatment standards for existing
sources (PSES),

439.47 Pretreatment standards for new
sources (PSNS),

Subpart E—Research Subcategory

439,50 Applicability: description of the
research subcategory.

43951 Specialized definitions.

439,52 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best practicable
control technology currently available
(BPT).

439.53 Effluent limitations representing the
degree of effluent reduction attainable by
the application of the best conventional
pollutant control technology (BCT).
[Reserved)

439.54 Eifluent limitations representing the
degree of effluent reduction attainable by
the application of the best available
technology economically achievable
(BAT). [Reserved)

439.55 New source performance standards
(NSPS), [Reserved]

439.56 Pretreatment standards for existing
sources (PSES). [Reserved)

439.57 Pretreatment standards for new
sources (PSNS). [Reserved)

Authority: Sec. 301, 304 (b), (c), (e), and (g),
306 (b) and (c), 307 (b) and (c), and 501 of the
Clean Water Act (the Federal Water
Pollution Control Act Amendments of 1972,
as amended by the Clean Water Act of 1977)
(the “Act”); 33 U.S.C. 1311, 1314 [b). te), (),
and (g), 1318 (b) and (c), 1317 (b) and (c), and
1361; 86 Stat. 816, Pub. L. 92-500; 91 Stat. 1567,
Pub. L, 95-217.

General Provisions
§439 Applicabliity.

This part applies to any
pharmaceutical manufacturing facility
which discharges or may discharge
process wastewater pollutants to the
waters of the United States, or which
introduces or may introduce process
wastewater pollutants into a publicly
owned treatment works.

definitions apply to this part:

(a) The term "maximum 30 day
average" shall mean the maximum
average of daily values for 30
consecutive days,

{b) The term “cyanide destruction
unit” shall mean a treatment system
designed specifically to remove cyanide.

§439.2 Monitoring requirements.

Unless otherwise noted, self-
monitoring will be conducted at the final
effluent discharge point.

Subpart A—Fermentation Products
Subcategory

§439.10 Applicability; description of the
fermentation products subcategory.

The provisions of this subpart are
applicable to discharges resulting from
the manufacture of pharmaceuticals by
fermentation.

§439.11 Specialized definitions.

For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in 40 CFR
Part 401 and 439.01 shall apply to this
subpart.

(b) The term “product"” shall mean
pharmaceutical products derived from
fermentation processes.

§ 439,12 Effluent limitations representing
the degree of effiuent reduction attainable
by the application of the best practicable
control technology currently available
(BPT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point source
subject to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

(a) The following limitations establish
the quantity or quality of pollutants or
pollutant properties, controlled by this
paragraph, which may be discharged by
a fermentation products plant from a
point source sugiect to the provisions of
this paragraph after application of the
best practicable control technology
currently available:

(1) The allowable effluent discharge
limitation for the daily average mass of
BODS5 in any calendar month shall be
expressed in mass per unit time and
shall specifically reflect not less than
90% reduction in the long term daily
average raw waste content of BODS
multiplied by a variability factor of 3.0.
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(2) The allowable effluent discharge
limitation for the daily average mass of
COD in any calendar month shall be
expressed in mass per unit time and
shall specifically reflect not less than 74
percent reduction in the long term daily
average raw waste content of COD
multiplied by a variability factor of 2.2.

(3) The long term daily average raw
waste load for the pollutants BODS and
COD is defined as the average daily
mass of each pollutant discharged in the
influent to the wastewater treatment
system over a 12 consecutive month
period within the most recent 36 months,
which shall include the greatest
production effort.

(4) To assure equity in regulating
discharges from the point sources
covered by this subpart of the point
source calegory, calculation of raw
waste loans of BODS and COD for the
purpose of determining NPDES permit
limitations (i.e,, the base numbers to
which the percent reductions are
applied) shall exclude any waste load
associated with separable mycelia and
solvents in those raw waste loads,
except that residual amounts of mycelia
and solvents remaining after the
practice of recovery and/or separate
disposal or reuse may be included in the
calculation of the raw waste loads,
These practices of removal, disposal, or
reuse include physical separation and
removal of separable mycelia, recovery
of solvents from waste streams,
incineration of concentrated solvent
waste streams (including tar stiil
bottoms), and broth concentration for
disposal other than to the treatment
system. This regulation does not prohibit
inclusion of such waste in the raw waste
loads in fact, nor does it mandate any
specific practice, but rather describes
the rationale for determining the permit
conditions. These limits may be
achieved by any of several or a
combination thereof of programs and
practices. <

(5) The pH shall be within the range of
6.0-9.0 standard units. :

(6) The allowable effluent discharge
limitation for the daily average mass of
TSS in any calendar month shall be 1.7
times the BODS limitation determined in
paragraph (a)(1) of this section.

(7) For those plants using or
generating cyanide in the manufacturing
process, the allowable effluent
discharge for cyanide is shown below.

(i)

of the best available technology
economically achievable (BAT).

BPT Efuont imitations (1)
Polutant or poliutant property Masdrum for ~ vlh:' BAT EMuent limitations
any 1 day o %0 Average of
a1 o8y | consecutive
Misgrama por Kee (mg/1) cays
Total m._.-..._“__.....{ 235 l 94 NBarns por e $00/8
3 o el M) 5 94
(ii) If all cyanide-containing waste 1.2,‘33""';_ ,,,,,,,,, e PE (3':; ")
streams are diverted to a cyanide
destruction unit and the effluent from ! Reserved.

the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must bc multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.
(b) Dilution to meet the above effluent
limitations may not be practiced.

§439.13 Effluent limitations representing
attainable

(a) Except as provided in 40 CFR
125.30 through 125.32, any existing point
source subject to this subpart where
cyanide is used or generated in the
manufacturing process must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application

(2) If all cyanide-containing waste
sireams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biclogical
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must be multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.

{b) Dilution in order to meet the above
effluent limitations may not be
practiced.

§439.15 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this
subpart.
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(1) (1) wastewater discharge flow. However, if
NSPS PEES all cyanide-containing waste streams
o o avesge ot 8re not treated, self-monitoring must be
Polutant or poalant PROPOY. | \iemom o | CO% valoes  PoRutant or pORAMT O | yaeyimum sor | 9aB viles  conducted at the final effluent discharge
wry oy | SO ay ey | oeecove  point and the cyanide standard must be
days o adjusted ba:dcd on the diluﬁot;: ratio 311'
o Miligrams contaminated waste stream flow to the
o mea domhondin i il i total process wastewater discharge
e ne oy’ Yol oyende. . J ns ] 94 flow. Indirect dischargers not using or
TR st e e ) ) generating cyanide must certify to the
SN°°———~———~~——< & g {2) If all cyanide-containing waste publicly owned treatment works that
streams are diverted to a cyanide they are not using or generating this

Reserved.
* Within the range of 6.0 10 9.0 af il Smes.

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
standard is multiplied by 0.18, the
maximum 30 day average cyanide
standard is multiplied by 0.35, and both
standards are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to & biological
treatment system, self-monitoring must
be conducted at the final effluent -
discharge point and the daily maximum
cyanide standard must be multiplied by
0.18, the maximum 30 day average .
cyanide standard must be multiplied by
0.35, and both standards must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Only facilities where
cyanide is used or generated in the
manufacturing process are subject to
cyanide standards. Permittees not using
or generating cyanide must certify to the
permit-issuing authority thal they are
not using or generating this compound.

(b) Dilution in order to meet the above
standards may not be practiced.

§439.16 Pretreatment standards for
existing sources (PSES).

{a) Except as provided in 40 CFR 403.7
and 403,13, any existing source subject
to this subpart that introduces pollutants
into & publicly owned treatment works
must comply with 40 CFR Part 403 and
by October 27, 1886, where cyanide is
used or generated in the manufacturing
process, must achieve the following
pretreatment standards for existing
sources (PSES).

destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, seli-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b) Dilution in order to meet the above
standards may not be practiced.
§439.17 Pretreatment standards for new
sources (PSNS).

{a) Excep! as provided in 40 CFR
403.7, any new source subject to this
subpart that introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and where
cyanide is used or generated in the
manufacturing process, must achieve the
following pretreatment standards for
new sources (PSNS).

(1)

PENS
- . Avoeage of
Pollulunt or poliutant propavty Maximum %“
for any 1 30
day consacutive
Qays
Miligrams per Saar (mg/m)
Ywm——_{ 8)5[ 4

(2) If all cyanide-containing waste
streams are diverted to a cyanide -
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process

compound.
(b) Dilution in order to meet the above
standards may not be practiced.

Subpart B—Extraction Products
Subcategory

§439.20 Applicabliity; description of the
extraction products subcategory.

The provisions of this subpart are
applicable to discharges resulting from
the manufacture of pharmaceuticals by
extraction.

§ 439.21 Speciailized definitions. £

For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in 40 CFR
Part 401 and 439.01 shall apply to this
subpart,

(b) The term “product” shall mean
biological and natural extraction
products. This subcategory shall include
blood fractions, vaccines, serums,
animal bile derivatives, endocrine
products, and isolation of medicinal
products, such as alkaloids, from
botanical drugs and herbs.

§439.22 Effivent limitations representing
the degree of effluent reduction attainable
by the application of the best practicable
control technology currently available
(BPT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point source
subject to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

(a) The following limitations establish
thé quantity or quality of pollutants or
pollutant properties, controlled by this
paragraph, which may be discharged by
an extraction products plant from a
point source subject to the provisions of
this paragraph after application of the
best practicable control technology
currently available:

(1) The allowable discharge for the
pollutant parameters BOD5 and COD
shall be expressed in mass per unit time
and shall represent the specified
wastewater treatment efficiency in
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terms of a residual discharge associated
with an influent to the wastewater
treatment plant corresponding to the
maximum production period for a given
pharmaceutical plant as defined in
paragraph ‘a)(d) of this section.

(2) The allowable effluent discharge
limitation for the daily average mass of
BODS in any calendar month shall
specifically reflect not less than 80
percent reduction in the long term daily
average raw waste content of BOD5
multiplied by a variability factor of 3.0
However, a plant shall not be reguired
to attain a maximum 30 day average
BODS effluent limitation of less than the
equivalent of 45 mg/L.

(3) The allowable effluent discharge
limitation for the daily average mass of
COD in any calendar month shall
specifically reflect not less than 74
percent reduction in the long term daily
average raw waste content of COD
multiplied by a variability factor of 2.2.
However, a plant shall not be required
to attain a maximum 30 day average
COD effluent limitation of less than the
equivalent of 220 mg/l.

(4) The long term daily average raw
waste load for the pollutants BODS and
COD is defined as the average daily
mass of each pollutant discharged in the
influent to the wastewater treatment
system over a 12 consecutive month
period within the most recent 36 months,
which shall include the greatest
production effort.

(5) To assure equity in regulating
discharges from the point sources
covered by this subpart of the point
source category, calculation of raw
waste loads of BODS and COD for the
purpose of determining NPDES permit
limitations (i.e., the base numbers to
which the percent reductions are
applied) shall exclude any waste load
associated with solvents in those raw
waste loads, except that residual
amounts of solvents remaining after the
practice of recovery and/or separate
disposal or reuse may be included in the
calculation of the raw waste loads.
Those practices of removal, disposal, or
reuse include recovery of solvents from
wasle streams and incineration of
concentrated solvent waste streams
(including tar still bottoms), This
regulation does not prohibit inclusion of
such wastes in the raw waste loads in
fact, nor does it mandate any specific
practice, but rather describes the
rationale for determining the permit
conditions. These limits may
achieved by any one of several or a
combination thereof of programs and
praclices,

(6) The allowable effluent discharge
limitation for the daily mass of TSS in
any calendar month shall be 1.7 times
the BODS5 limitation determined in
paragraph (a)(2) of this section.

(7) The pH shall be within the range of
6.0-9.0 standard units.

(8) For those plants using or
generating cyanide in the manufacturing
process, the allowable effluent
discharge for cyanide is shown below.

U]

BPT offiuent imitations
Average of
Poliutant of politant property Maximom values
for any 1 0
day consecutive
osys
Miligrams per ier (mg/0)
Total cyanids l 33,51 94

(ii) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must be multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.

(b) Dilution to meet the above effluent
limitations may not be practiced.

§439.23 Etfiuent limitations representing
the degree of effluent reduction attainable
by the application of the best conventional

poflutant control technology (BCT).
[Reserved]

§ 439.24 Effluent limitations representing
the degree of effiuent reduction attalnable
by the application of the best available
technology economically achievable (BAT).
(a) Except as provided in 40 CFR
125.30 through 125.32, any existing point
source subject to this subpart where
cyanide is used or generated in the
manufacturing process must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT).

(1)

BAT effivent imitations

Average of

Polutant or polikutant property l:;m.:l v;u
any

dsy consecutive

days

Miligrama par 1ee (mg/1)

L e 335 94

coo ) 8]

' Reserved.

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0,18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyvanide limitation must be multiplied by
0.18, the maximum 30 day average
cyanide limitations must be multiplied
by 0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
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flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the |
permit-issuing authority that they are
not using or generating this compound.

(b) Dilution in order to meet the above
effluent limitations may not be
practiced,

§439.25 New source performance
slandards (NSPS).

(&) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this
subpart.

1)

or generating cyanide mus! certify to the
permit-issuing authority that they are
not using or generating this compound.
{b) Dilution in order to meet the above
standards may not be practiced.

§439.26 Pretreatment standards for
existing sources (PSES).

(a) Except as provided in 40 CFR 403.7
and 403,13, any existing source subject
to this subpart that introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by October 27, 1988, where cyanide is
used or generated in the manufacturing
process, must achieve the following
pretreatment standards for existing
sources (PSES),

£ Within the 1ange of 8.0 10 9.0 at wll times.

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
standard is multiplied by 0.18, the
maximum 30 day average cyanide
standard is multiplied by 0.35, and both
standards are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total procegs wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide standard must be multiplied by
0.18, the maximum 30 day average
cyanide standard must be multiplied by
0.35, and both standards must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Only facilities where
cyanide is used or generated in the
manufacturing process are subject to
cyanide standards. Permittees not using

1)
PSES
Poly propecty Maximom vot:
- o [ :: 1 "Z' 30
days
Mitgrama por Mec (ing/l)
Total Cyanide - _“._n._,i s I 94

{2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point-and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b} Dilution in order to meet the above
standards may not be practiced,

§ 439.27 Pretreatment standards for new
sources (PSNS).

(a) Except as provided in 40 CFR
403.7, any new source subject to this
subpart that introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and where
cyanide is used or generated in the
manufacturing process, must achieve the
following pretreatment standards for
new sources (PSNS).

(1)

PSES
Poliuiant or pollutant property Maimum m
for moy ) for 20
P
Milligramy por #er (mg/)
Total cmu-.m__._‘__.‘.__r' 355] 04

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b) Dilution in order to meet the above
standards may not be practiced.

Subpart C—~Chemical Synthesis
Products Subcategory

§439.30 Applicability; description of the
chemical synthesis products subcategory.

The provisions of this subpart are
applicabile to discharges resulting from
the manufacture of pharmaceuticals by
chemical synthesis.

§439.31 Speclalized definitions.

For the purpose of this subpart:

(&) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in 40 CFR
401 and 439.01 of this chapter shall
apply to this subparl.

(b) The term “product™ shall mean
pharmaceutical products derived from
chemical synthesis processes.

§439.32 EHiuent limitations representing
the degree of effluent reduction attainable
by the application of the best praclicable
control technology currently availabie
(BPT). .

Except as provided in 40 CFR 125.30
through 125.32, any existing point source
subject to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
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of the best practicable control
technology currently available (BPT).

(a) The following limitations establish
the quantity or quality of pollutants or
pollutant properties, controlled by this
paragraph, which may be discharged by
a chemical synthesis plant from a point
source subject to the provisions of this
paragraph after application of the best
practicable control technology currently
available:

(1) The allowable discharge for the
pollutant parameters BODS and COD
shall be expressed in mass per unit time
and shall represent the specified
wastewalter treatment efficiency in
terms of a residual discharge associated
with an influent to the wastewaler
treatment plant corresponding to the
maximum production period for a given
pharmaceutical plant as defined in
paragraph (a)(4) of this section.

(2) The allowable effluent discharge
limitation for the daily average mass of
BODS in any calendar month shall
specifically reflect not less than 90
percent reduction in the long term daily
average raw waste content of BODS
multiplied by a variability factor of 3.0.

(3) The allowable effluent discharge
limitation for the daily average mass of
COD in any calendar month shall
specifically reflect not less than 74
percent reduction in the long term daily
average raw waste content of COD
multiplied by a variability factor of 2.2.

(4) The long term daily average raw
waste load for the pollutant parameters
BOD3 and COD is defined as the
average daily mass of each pollutant
discharged in the influent to the
wastewaler treatment system over a 12
consecutive month period within the
most recent 36 months, which shall
include the greatest production effort.

(5) To assure equity in regulating
discharges from the point scurces
covered by this subpart of the point
source category, calculation of raw
waste loads of BODS and COD for the
purpose of determining NPDES permit
limitations (i.e., the base numbers to
which the percent reductions are
applied) shall exclude any waste load
associated with solvents in those raw
waste loads, except that residual
amounts of solvents remaining after the
practice of recovery and/or separate
disposal or reuse may be included in the
calculation of the raw waste loads.
These practices of removal, disposal, or
reuse include recovery of solvents from
waste slreams and incineration of
concentrated solvent waste sireams
(including tar still bottoms). This
regulation does not prohibit inclusion of
such wastes in the raw waste loads in
facl, nor does it mandate any specific
practice, but rather describes the

rationale for determining the permit
conditions. These limits may be
achieved by any one of several or a
combination thereof of programs and
practices.

(6) The pH shall be within the range of
6.0 to 8.0 standard units.

(7) The allowable effluent discharge
limitation for the daily average mass of
TSS in any calendar month shall be 1.7
times the BODS limitation determined in
paragraph (a)(2) of this section.

(8) For those plants using or
generating cyanide in the manufacturing
process, the allowable effluent
discharge for cyanide is shown below.

(i)

§439.33 Effiuent limitations representing
the degree of effluent reduction attainable
by the application of the best conventional

pollutant control technology (BCT).
{Reserved}

(a) Except as provided in 40 CFR
125.30 through 125.32, any existing point
source subject to this subpart where
cyanide is used or generated in the
manufacturing process must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best available technology
economically achievable (BAT).

BAT effuent lmitations (1)
Polk or poll propecty Ma davly vu:‘
b“.f;] 1 for 30 BAT effiuent imitations
s My | | AR
Miligrams par iter (mg/1) ﬂ.l'v' w::;m
Total m«_ﬁl 335 1 8.4
Miigrams per ltor (mg/1)
(ii) i all cyanide-containing waste Ef; yand &:;'; 9“4’
streams are divgrted to a cyanide
destruction unit and the effluent from ! Reserved.

the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream {flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must be multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35. and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated wasle stream
Mlow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.
(b) Dilution to meet the above effluent
limitations may not be practiced.

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewaler discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit is not
discharged to a biological treatment
system, self-monitoring must be
conducted at the final effluent discharge
point and the daily maximum cyanide
limitation must be multiplied by 0.18, the
maximum 30 day average cysnide
limitation must be multiplied by 0.35,
and both limitations must be adjusted
based on the dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. Permittees not using or generating
cyanide must certify to the permit-
issuing authority that they are not using
or generating this compound
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(b) Dilution in order to meet the above
effluent limitations may not be
practiced.

§439.35 New source performance
standards (NSPS).

(2) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this
subpart.

(1)
NSPS
Avacsge of
Pofutant or poliutant proparty values
bv;;, 1 6.:& 30
cays
Miigrams por Mor (mg/1)
335 24
) ")
9] 9]
) ")
() "

' Resorved,
* Wittin the range of 6.0 10 9.0 af a8 Umes

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring mus! be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
standard is multiplied by 0.18, the
maximum 30 day average cyanide
standard is multiplied by 0.35, and both
standards are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
wasle streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide standard must be multiplied by
0.18, the maximum 30 day average
cyanide standard must be multiplied by
0.35, and both standards must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Only facilities where
cyanide is used or generated in the
manufacturing process are subject to
cyanide standards. Permittees not using
or generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.

(b) Dilution in order to meet the above
standards may not be practiced.

§439.36 Pretreatment standards for
existing sources (PSES).

(a) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart that introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by October 27, 1986, where cyanide is
used or generated in the manufacturing
process, must achieve the following
pretreatment standards for existing

. sources (PSES).
(1)
PSES
Average
Poliutant or poflutant property Maximum %m:
for any 1 30
day CONBOCLEVe
cays
Miigrams per ier (mgT)
Total Cyanidde ..., [ .'nsl 94

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b) Dilution in order to meet the above
standards may not be practiced.

§439.37 Pretreatment standards for new
sources (PSNS),

(a) Except as provided in 40 CFR
403.7, any new source subject to this
subpart that introduces pollutants into a
publicly owned treatment works must
comply with 40 CFR Part 403 and where
cyanide is used or generated in the
manufacturing process, must achieve the
following pretreatment standards for
new sources (PSNS). .

(1)
PSNS
Average of
Poictant or polutant property Maxdmem | dady values
for any 1 for 30
day consacuive
days
- Megrame por ier (Mg 1)
Total Cynmice ..o l 335] 04

(2} If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing streams are not
treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

{b) Dilution in order to meet the above
slandards may not be practiced.

Subpart D—Mixing/Compounding and
Formulation Subcategory

§439.40 Applicabllity; description of the
mixing/compounding and formulation
subcategory.

The provisions of this subpart are
applicable to discharges resulting from
mixing/compounding and formulaton
operations of pharmaceutical products.

§439.41 Speciallzed definitions.

For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in 40 CFR
Part 401 and 439.01 of this chapter shall
apply to this subpart.

(b) The term “product” shall mean
products from plants which blend, mix,
compound, and formulate
pharmaceutical ingredients.
Pharmaceutical preparations for human
and veterinary use such as ampules,
tablets, capsules, vials, ointments,
medicinal powders, solutions, and
suspensions are included.
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§4239.42 Effluent limitations representing
the degree of effiuent reduction attainable
by the application of the best practicable
control currently available
(BPT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point source
subject lo this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

(a) The following limitations establish
the quantity or quality of pollutants or
pollutant properties, controlled by this
paragraph, which may be discharged by
a mixing/compounding and formulation
plant from a point source subject to the
provisions of this paragraph after
application-of the best practicable
control technology currently available:

(1) The allowable discharge for the
pollutant parameters BODS5 and COD
shall be expressed in mass per unit time
and shall represent the specified
wastewater treatment efficiency in
terms of a residual discharge sssociated
with an influent to the wastewater
treatment plant corresponding to the
maximum production period for a given
pharmaceutical plant as defined in
paragraph nif}“) of this section.

(2) The aliowable effluent discharge
limitation for the daily average mass of
BODS in any calendar month shall
specifically reflect not less than 90
percent reduction in the long term daily
average raw waste content of BOD5
multiplied by a variability factor 3.0.
However, a plant shall not be required
to aitain 8 maximum 30 day average
BODS effluent limitation of less than the
equivalent of 45 mg/l.

(3} The allowable effluent discharge
limitation for the daily average mass of
COD in any calendar month shall
specifically reflect not less than 74
percent reduction in the long term daily
average raw waste content of COD
multiplied by a variability factor of 2.2.
However, a plant shall not be required
lo attain a maximum 30 day average
COD effluent limitation of less than the
equivalent of 220 mg/l.

(4) The long term daily average raw
wasle load for the pollutant parameters
BODS and COD is defined as the
average daily mass of each pollutant
discharged in the influent to the
wastewater treatment system over a 12
consecutive month period within the
most recent 36 months, which shall
include the greatest production effort.

(5) To assure equity in regulating
discharges from the point sources
covered by this subpart of the point
source category, calculation of raw
waste loads of BODS5 and COD for the

purpose of delermining NPDES per
limitations (i.e., the base numbers to
which the percent reductions are
applied) shall exclude any waste load
associated with solvents in those raw
waste loads except that residual
amounts of solvents remaining after the
practice of recovery and/or separate
disposal or reuse may be included in the
calculation of the raw waste loads.
These practices of removal, disposal, or
reuse include recovery of solvents from
wasle streams and incineration of
concentrated solvent waste streams
(including tar still bottoms). This
regulation does not prohibit inclusion of
such wastes in the raw waste loads in
fact, nor does it mandate any specific
practice, but rather describes the
rationale for determining the permit
conditions. These limits may be
achieved by any one of several or a
combination thereof of programs and
practices.

{6} The sllowable effluent discharge
limitation for the daily average mass of
TSS in any calendar month shall be 1.7
times the BODS5 limitation determined in
(2} above.

{7) The pH shall be within the range of
6.0-9.0 standard units.

(8) For those plants using or
generating cyanide in the manufacturing
process, the allowable effluent

treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must! be multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.
(b) Dilution to meet the above effluent
limitations may not be practiced.

§439.43 Effluent limitations representing
the degree of effivent reduction attainable
by the application of the best conventionsl
poliutant control technology (BCT).
[Reserved]

§439.44 Etfiuent limitations representing
the degree of effiuent reduction attainable
by the application of the best avallable
technology economically achievable (BAT).
(a) Except as provided in 40 CFR
125.30 through 125.32, any existing point
source subject to this subpart where
cyanide is used or generated in the
manufacturing process must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application

discharge for cyanide is shown below. of the best available technology
(i} See table below: economically achievable (BAT).
BPT eMiueny imitations (1)
Pollutant or pollitant property | Maximurm wy vh:. BAT offluent Imitations
for any 1 for 30
day consacutive Average of
Cays Polivtant or poliatant proposty m dﬂ“{'vg;ns
M grams por ker (M) L i
Total e,mm___...._{ s [ 94 PRERRee
(ii) If all cyanide-containing waste o o g
streams are diverted to a cyanide

destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow, However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
limitation is multiplied by 0.18, the
maximum 30 day average cyanide
limitation is multiplied by 0.35, and both
limitations are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewater discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
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cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must
be conducted at the final effluent
discharge point and the daily maximum
cyanide limitation must be multiplied by
0.18, the maximum 30 day average
cyanide limitation must be multiplied by
0.35, and both limitations must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Permittees not using or
generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.

(b) Dilution in order to meet the above
effluent limitations may not be
practiced.

§439.45 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or poltutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this
subpart,

(1)

be conducted at the final effluent
discharge point and the daily maximum
cyanide standard must be multiplied by
0.18, the maximum 30 day average
cyanide standard must be multiplied by
0.35, and both standards must be
adjusted based on the dilution ratio of
the cyanide-contaminated waste stream
flow to the total process wastewater
discharge flow. Only facilities where
cyanide is used or generated in the
manufacturing process are subject to
cyanide standards. Permittees not using
or generating cyanide must certify to the
permit-issuing authority that they are
not using or generating this compound.
(b) Dilution in order to meet the above
standards may not be practiced.

§439.46 Pretreatment standards for
existing sources (PSES).

(a) Except as provided in 40 CFR 403.7
and 403.13, any existing source subject
to this subpart that introduces pollutants
into a publicly owned treatment works
must comply with 40 CFR Part 403 and
by October 27, 1986, where cyanide is
used or generated in the manufacturing
process, must achieve the following
pretreatment standards for existing
sources (PSES).

! Rpserved.
T Wiihin the range of 6.0 1o 5.0 at all times.

{2) If all cyanide-containing waste
streams are diverted 1o a cyanide
destruction unit and the effluent from
the cyanide destruction unit is
discharged to a biological treatment
system, self-monitoring must be
conducted after cyanide treatment and
before dilution with other streams.
Alternatively, self-monitoring may be
conducted at the final effluent discharge
point, if the daily maximum cyanide
standard is multiplied by 0.18, the
maximum 30 day average cyanide
standard is multiplied by 0.35, and both
standards are adjusted based on the
dilution ratio of the cyanide-
contaminated waste stream flow to the
total process wastewaler discharge
flow. However, if all cyanide-containing
waste streams are not treated in a
cyanide destruction unit or if the
effluent from the cyanide destruction
unit is not discharged to a biological
treatment system, self-monitoring must

(1)
PSES
Avorage of
Pollutant or poliutent property Masiowm | values
% for any 1 ”Lso
day consecutive
days
Miigrams pae kter (mg/l)
Total cyaride... ._._.-..__—._[ s ] 94

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Alternatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream Tlow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process wastewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b) Dilution in order to meet the above
standards may not be practiced.

§439.47 Pretreatment standards for new
sources (PSNS).

(a) Except as provided in 40 CFR 403.7
any new source subject to this subpart
that introduces pollutants into a publicly
owned treatment works must comply
with 40 CFR Part 403 and where cyanide
is used or generated in the :
manufacturing process, must achieve the
following pretreatment standards for
new sources ([PSNS).

(1)
. PSNS

Polutant or poltant propery | ' Meimim | aaly vaos

* for any 1 for 30
day CONSOCLIIVO

days
Miligrams por Mer (mg/l)
Total cyanide.... __.__.[ 335 I 94

(2) If all cyanide-containing waste
streams are diverted to a cyanide
destruction unit, self-monitoring for
cyanide must be conducted after
cyanide treatment and before dilution
with other streams. Allernatively, self-
monitoring may be conducted at the
final effluent discharge point, if the
cyanide standard is adjusted based on
the dilution ratio of contaminated waste
stream flow to the total process
wastewater discharge flow. However, if
all cyanide-containing waste streams
are not treated, self-monitoring must be
conducted at the final effluent discharge
point and the cyanide standard must be
adjusted based on the dilution ratio of
contaminated waste stream flow to the
total process waslewater discharge
flow. Indirect dischargers not using or
generating cyanide must certify to the
publicly owned treatment works that
they are not using or generating this
compound.

(b) Dilution in order to meet the above
standards may not be practiced.

Subpart E—Research Subcategory

§439.50 Applicabllity; description of the
research subcategory.

The provisions of this subpart are
applicable to discharges resulting from
pharmaceutical research.

§ 439.51 Specialized definitions.

For the purpose of this subpart:

(a) Except as provided below, the
general definitions, abbreviations, and
methods of analysis set forth in in 40
CFR Part 401 and 439.01 shall apply to
this subpart.

(b) The term “product” shall mean
products or services resulting from
pharmaceutical research, which includes
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microbiological, biological, and
chemical pperations.

§439.52 Effiuent limitations representing
the degree of effluent reduction attainable
by the application of the best practicable
control technology currently available
(BPT).

Except as provided in 40 CFR 125.30
through 125.32, any existing point source
subject to this subpart must achieve the
following effluent limitations
representing the degree of effluent
reduction attainable by the application
of the best practicable control
technology currently available (BPT).

(a) The following limitations establish
the quantity or quality of pollutants or
pollutant properties, controlled by this
paragraph, which may be discharged by
a pharmaceutical research operation
from a point source subject to the
provisions of this paragraph after
application of the best practicable
control technology currently available:

(1) The allowable discharge for the
pollutant parameters BOD5 and COD
shall be expressed in mass per unit time
and shall represent the specified
wastewater treatment efficiency in
terms of a residual discharge associated
with an influent to the wastewater
treatment plant corresponding to the
maximum production period for a given
pharmaceutical plant as defined in
paragraph (a)(4) of this section.

(2) The allowable effluent discharge
limitation for the daily average mass of
BODS in any calendar month shall
specifically reflect not less than 90
percent reduction in the long term daily
average raw waste content of BOD5
multiplied by a variability factor of 3.0.

However, a plant shall not be required
to altain a maximum 30 day average
BODS effluent limitation of less than the
equivalent of 45 mg/l.

(3) The allowable effluent discharge
limitation for the daily average mass of
COD in any calendar month shall
specifically reflect not less than 74
percent reduction in the long term daily
average raw waste content of COD
multiplied by a variability factor of 2.2.
However, a plant shall not be required
to attain a maximum 30 day average
COD effluent limitation of less than the
equivalent of 220 mg/l.

(4) The long term daily average raw
waste load for the pollutant parameters
BODS5 and COD is defined as the
average daily mass of each pollutant
influent to the wastewater treatment
system over a 12 consecutive month
period within the most recent 36 months,
which shall include the greatest
production effort.

(5) To assure equity in regulation
discharges from the point sources
covered by this subpart of the point
source category, calculation of raw
waste loads of BOD5 and COD for the
purpose of determining NPDES permit
limitations (i.e., the base numbers to
which the percent reductions are
applied) shall exclude any waste load
associated with solvents in those raw
waste loads, except that residual
amounts of solvents remaining after the
practice of recovery and/or separate
disposal or reuse may be included in the
calculation of the raw waste loads.
These practices of removal, disposal, or
reuse include recovery of solvents from
waste streams and incineration of

concentrated solvent waste streams
(including tar still bottoms). This
regulation does not prohibit inclusion of
such wastes in the raw waste loads in
fact, nor does it mandate any specific
practice, but rather describes the
rationale for determining the permit
conditions, These limits may be
achieved by any one of several or a
combination thereof of programs and
practices.

(8) The allowable effluent discharge
limitation for the daily average mass of
TSS In any calendar month shall be 1.7
times the BODJ limitation determined in
paragraph (a)(2) of this section.

(7) The pH shall be within the range of
6,0-9.0 standard units.

(b) Dilution to meet the above effluent
limitations may not be practiced.

§439.53 Effluent limitations representing
the degree of effiuent reduction attainable
by the application of the best conventional

poliutant control technology (BCT).
[Reserved)

§439.54 Effluent limitations representing
the degree of effluent reduction attainable
by the application of the best avaliable
technology economically achievable (BAT).
[Reserved)

§439.55 New source performance
standards (NSPS). [Reserved]

§ 439.56 Pretreatment standards for
existing sources (PSES). [Reserved]

§ 439.57 Pretreatment standards for new
sources (PSNS). [Reserved)

[FR Doc. £3-28778 Filed 10-20-82; 8:45 am|
BILLING CODE 8560-50-M
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AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed Regulation.

SUMMARY: EPA is proposing “new
source performance standards” (NSPS)
as required by the Clean Water Act.
This proposed regulation would limit the
discharge of five-day biochemical
oxygen demand (BODS5) and total
suspended solids (TSS) into waters of
the United States by new sources that
conduct pharmaceutical manufacturing
operations. The intended effect of this
action is to reduce the discharge of two
conventional pollutants, BOD5 and TSS,
from new pharmaceutical manufacturing
plants.

DATE: Comments on this proposal must
be submitted no later than December 27,
1583.

ADDRESSES: Send comments in triplicate
to: Dr. Frank H. Hund, Effluent
Guidelines Division (WH-552), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460,

_Attention: Pharmaceutical Industry
Rules. The entire record for this
rulemaking, including copies of the
technical development document and
the economic analysis will be available
for public review in EPA’s Public
Information Reference Unit, Room 2404
(Rear) in the EPA Library, 401 M Street,
SW., Washington, D.C. The EPA public
information regulation (40 CFR Part 2)
provides that a reasonable fee may be
charged for copying.

Technical information and the
technical document may be obtained by
writing to Dr. Frank H. Hund, Effluent
Guidelines Division (WH-586), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460, or
by calling (202) 382-7182. Economic
information and the economic impact
analysis may be obtained by writing to
Mr. Joseph Yance, Office of Analysis
and Evaluation (WH-552), U.S.
Environmental Protection Agency, 401 M
Street, SW.,, Washington, D.C. 20460, or
by calling (202) 382-5379.

FOR FURTHER INFORMATION CONTACT:
Dr, Frank Hund, (202) 382-7182, U.S.
EPA, WH-552.

X. Availability of technical information.

XL Office of Management and Budget (OMB)
review.

XIL List of subjects in 40 CFR Part 439,

I. Legal Authority

EPA is proposing this regulation under
the authority of Sections 301, 304, 306,
307, 308, and 501 of the Clean Water Act
(the Federal Water Pollution Control Act
Amendments of 1972, 33 U.S.C. 1251 et
seq., as amended by the Clean Water
Act of 1977, Public Law 95-217), also
called the “AcL."”

I1. Background

On November 26, 1982, EPA proposed
regulations applicable to the
pharmaceutical manufacturing point
source category (47 FR 53584).In a
separate section of today's Federal
Register, EPA is promulgating final
regulations covering most aspects of
that proposal. The only issue involved in
today’s proposal is new source
performance standards (NSPS) for
conventional pollutants. The reader
should consult the preamble to the
November 1982 proposed regulation and
today’s final regulation for an in-depth
discussion of the characteristics of the
pharmaceutical industry, Agency
subcategorization schemes, other
applicable effluent limitations and
standards, and their rationale.

The November 1982 proposed
regulations included proposed
concentration-based new source
performance standards (NSPS) for two
conventional pollutants, five-day
biochemical oxygen demand (BODS5)
and total suspended solids (TSS). These
standards applied uniformly to
subcategories A, B, C, and D. EPA based
the proposed NSPS on the applicationof
advanced biological treatment {i.e.,
biological treatment systems with longer
detention times than those considered
as the basis of effluent limitations
reflecting the best practicable control
technology currently available (BPT)).

The industry commented that new
sources in subcategories A and C could
not meet the proposed NSPS because
the Agency's proposed
subcategorization scheme was incorrect
and because the data based used to
develop proposed NSPS contained too
many low raw waste load (subcategory

base. We analyzed all available data,
including new data submitted with
comments, and found that fermentation
{subcategory A) and chemical synthesis
(subcategory C) plants have higher
conventional pollutant raw waste loads
than extraction {subcategory B) and
formulation (subcategory D) plants. For
the reasons discussed in the preamble to
the final regulation that also appears in
todey's Federal Register, EPA has
decided to maintain the original BPT
subcategorization scheme. We also
determined that, because conventional
pollutant raw waste characteristics are
similar for subcategaries A and C,
conventional pollutant NSPS for those
plants should be identical. For the same
reason, conventional pollutant NSPS for
subcategory B plants should be identical
to those for subcategory D.

Since proposal, we have identified
four pharmaceutical plants which have
added filtration systems to advanced
biological treatment systems to control
further the discharge of conventional
pollutants. Conventional pollutant
discharges from these plants are
significantly lower than from plants
where only advanced biological
treatment is employed. Consequently,
the Agency believes that the addition of
filtration to advanced biological
treatment is a technology option which
must be considered in establishing NSPS
for conventional pollutants in this
industry.

The public has not yet had an
opportunity to provide comments on
Agency estimates of the cost of the
addition of filtration or on the additional
effluent reduction benefits of filtration
technology when applied at new sourcs
pharmaceutical plants. Therefore, EPA
has determined that it would be
appropriate to propose rather than
promulgate NSPS for conventional
pollutants based on this model
treatment technalogy. For the reasons
discussed below, EPA has determined
that effluent filtration is the appropriate
technology basis for NSPS and is
proposing NSPS based on the
combination of advanced biological
treatment and effluent filtration.

We continue to believe that
concentration-based standards are
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appropriate as the basis for NSPS in the
pharmaceutical industry. Available data
on the application of advanced
biological treatment and effluent
filtration indicate that industry is
capable of designing and operating end-
of-pipe systems that will achieve the
concentration-based standards specified
in today's proposal.

III. New Source Performance Standards

New source performance standards
(NSPS) are established under Section
306 of the Act and are based on the best
available demonstrated technology.
New plants have the opportunity to
design the best and most efficient
pharmaceutical manufacturing and
wastewater treatment technologies.
Therefore, Congress directed EPA to
consider the best demonstrated process
changes, in-plant controls, and end-of-
process treatment technologies that
reduce pollution to the maximum extent
feasible. As a result, limitations for
NSPS should represent the most
stringent numerical values attainable
through the application of demonstrated
control technology for all pollutants
(conventional, nonconventional, and
toxic).

In today's Federal Register, EPA is
promulgating NSPS for cyanide and pH.
Standards for cyanide and pH are
shown in today's proposed rule for the
convenience of the reader only; they are
not being reproposed. The other
pollutants of concern in the
pharmaceutical industry are methylene
chloride, BODS, TSS, and COD. As
explained in the preamble to the final
regulation, categorical NSPS controlling
methylene chloride are not being
established, and the Agency is
postponing a final decision on
appropriate NSPS for COD. The onl
remaining issue for this proposal is Kow
best to control BODS and TSS,

EPA considered two options o control
BODS5 and TSS discharges from new
source pharmaceutical plants. Analyses
of these options follow. (For a more
detailed description, see Sections V, VI,
and VII of the Proposed Development
Document).

Option A, Promulgate NSPS ¢
controlling BODS and TSS based on the
performance of the best plants
employing advanced biological
treatment. This option is identical to the
November 1982 proposal. These final
standards would require that specific
concentration-based limits be met.
Standards for extraction {subcategory B)
and formulation (subcategory D) plants
would be identical. Standards for
fermentation plants (subcategory A)
would be the same as those for
synthesis plants (subcategory C).

EPA estimated the costs and
conventional pollutant removals for
model plants having conventional
pollutant raw waste concentrations
equal to the average for pharmaceutical
plants employing advanced biological
treatment and/or effluent filtration. We
estimate that a model new source
subcategory A or C plant discharging 1.2
million gallons of wastewater per day
[(MGD), in complying with NSPS based
on Option A, would remove 1.47 million
gounds per year of BOD5 and TSS

eyond BPT. The incremental capital

-and total annual costs beyond BPT

would be $1.27 and $0.38 million,
respectively (1982 dollars). We estimate
that a model new source subcategory B
or D plant discharging 0.050 MGD, in
complying with NSPS based on Option
A, would remove about 16,000 pounds
per year of BOD5 and TSS beyond BPT.
The incremental capital and total annual
costs beyond BPT would be $43,000 and
$12,000, respectively (1982 dollars).

Option B. Propose NSPS controlling
BODS and TSS based on the
performance of the best plants with
advanced biological treatment and
effluent filtration (i.e., Option A plus
effluent filtration). These proposed
standards would require that specific
concentration-based limits be met.
Standards for extraction (subcategory B)
and formulation (subcategory D) plants
would be identical. Standards for
fermentation plants (subcategory A)
would be the same as those for
synthesis plants (subcategory C).

EPA estimated the costs and
conventional Eollutant removals for
model plants have conventional
pollutant raw waste concentrations
equal to the average for pharmaceutical
plants employing advanced biological
treatment and/or effluent filtration. We
estimate that a model new source
subcategory A or C plant discharging 1.2
(MGD), in complying with NSPS based
on Option B, would remove 1.83 million
gounds per year of BODS5 and TSS

eyond BPT. The incremental’ capital
and total annual costs beyond BPT
would be $2.30 and $0.64 million,
respectively (1982 dollars). We estimate
that a model new source subcategory B
or D plant discharging 0.050 MGD, in
complying with NSPS based on Option
B, would remove about 17,000 pounds
per year of BODS and TSS beyond BPT.
The incremental capital and total annual
costs beyond BPT would be $271,000
and $70,000, respectively (1962 dollars).

NSPS Selection and Decision Criteria.
EPA selected Option B as the technology
basis and is proposing conventional
pollutant NSPS based on advanced
biological treatment and effluent
filtration as the model treatment

technology. Filtration is an available,
demonstrated technology in this
industry that results in additional
conventional pollutant removal beyond
that attained by the application of
advanced biological treatment only. As
explained below, EPA does not expect
the costs incurred at new sources
resulting from compliance with
proposed NSPS to cause a barrier to
entry.

IV. Economic Considerations
A. Costs and Economic Impact

The economic impact of proposed
NSPS is analyzed in a report entitled
Economic Impact Analysis of Effluent
Standards and Limitations for the
Pharmaceutical Industry (USEPA,
September 1983). EPA assessed the
economic impact of the proposed NSPS
by determining for model treatment
systems designed to treat different
wastewater discharge flows whether the
incremental costs for new sources, over
the requirements for existing sources,
would be sufficiently high, in relation to
the sales revenues of the manufacturing
facility as a whole, to constitute a
barrier to entry or construction. As part
of this assessment, EPA also considered
data on the proportion of plants that are
direct dischargers versus indirect or zero
dischargers.

Because subcategory B and D plants
discharge low wastewater volumes, the
incremental cost of new source
treatment relative to sales would be
very small. A larger impact occurs for
subcategory A and C plants. For
example, a large plant discharging 1.2
MCD would experience an increase in
treatment costs over those incurred in
complying with BPT effluent limitations
of $0.64 million per year (1982 dollars).
We project that this flow rate
corresponds to a plant with employment
of approximately 350 workers and 1982
sales on the order of $80 million. Hence,
the incremental annual cost of treatment
beyond BPT is about 0.8 percent of
sales. If a new source were built that
discharged 0.5 MGD, the median flow
rate for existing subcategory A and C
plants, EPA estimates that incremental
costs would be 0.9 percent of sales
revenues. For a new plant discharging
0.1 MGD, the lower quartile flow rate for
existing plants, the ratio would be 0.8
percent of sales. Hence, the Agency
estimates that the incremental costs of
NSPS for subcategory A and C plants
would not be large—in the range of 0.6
to 0.9 percent. For a plant in
subcategories B or D, with a median
flow of 0.05 MGD, we estimate that the
incremental NSPS cost to sales ratio
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would be considerably less—0.15
percent.

An additional factor that tends to
reduce the potential impact of this
proposal is that it pertains only to direct
dischargers, while the discharge mode
commonly chosen by pharmaceutical
plants is indirec! discharge. Also, many
plants are zero dischargers. Eighty-nine
percent of existing pharmaceutical
plants are zero or indirect dischargers;
this figure varies with size, with more of
the smaller plants being zero or indirect
dischargers.

Given the fact that the incremental
costs are estimated to be in the range of
one percent for the plants most seriously
affected, and that in most cases indirect
discharge is apparently an option, the
Agency believes that the proposed
regulation would not constitute a barrier
1o entry or construction.

For proposed regulations controlling
toxic pollutants, the Agency carries out
cost-effectiveness analyses based on the
incremental pollutant removal and
incremental costs atiributable to the
proposed regulation. However, in this
case, singe the purpose of the proposed
regulation is to effect a reduction in
BODS5 and TSS, conventional poliutants,
a cost-effectiveness analysis was not
carried out.

B. Executive Order 12291

Executive Order 12291 requires EPA
and other agencies to perform regulatory
impact analyses of major regulations.
Major rules are those which impose an
annual cost on the economy of $100
million or more or have certain other
economic impacts, This regulation is not
& major rule because its annualized cost
is less than $100 million and it meets
none of the other criteria specified in
Section 1, paragraph (b) of the Executive
Order. The economic impact analysis
prepared for this rulemaking satisfies
the requirement of the Executive Order
for a non-major rule.

C. Regulatory Flexibility Analysis

Public Law 96-354 requires EPA to
prepare an Initial Regulatory Flexibility
Analysis for all regulations that have a
significant impact on a substantial
number of small entries. This analysis
may be conducted in conjunction with
or as part of other Agency analyses.

The Agency's analysis of the
economic impact of the proposed
regulation, described above, indicates
that the ratios of the incremental costs
beyond BPT to sales are not
substantially different for small plants
compared to large and medium-sized
plants. In addition, the fraction of small
plants likely to be affected by the
proposed regulation is smaller, because

more small plants are indirect or zero
dischargers. Hence, EPA does not
believe that proposed NSPS would
cause a disproportionate economic
burden on small new sources. Therefore,
a formal Regulatory Flexibility Analysis
is not required.

D. SBA Loans

The Agency is continuing to
encourage small pharmaceutical
manufacturers to use Small Business
Administration (SBA) financing as
needed for pollution control equipment.
The three basic programs are: (1) The
Section 503 Program, {2) the Regular
Guarantee Program, and (3) the
Guaranteed Pollution Control Bond
Program. All the SBA loan programs are
open only to businesses that have: (a)
Net assets less than $8 million, and (b)
an average annual after-tax income of
less than $2 million, and (c) fewer than
250 employees, The estimated economic
impacts for this point source category do
not include consideration of financing
available through these programs.

The Section 503 Program, as amended
in July 1880, allows long-term loans to
small and medium sized businesses.
These loans are made by SBA approved
local development companies. For the
first time, these companies are
authorized to issue Government-backed
debentures that are bought by the
Federal Financing Bank, an arm of the
U.S, Treasury.

Through SBA's Regular Guarantee
Program, loans are made available by
commerclal banks and are guaranteed
by the SBA. This program has interest
rates equivalent to market rates.

For additional information on the
Regular Guarantee and Section 503
Programs, contact your district or local
SBA Office. The coordinator at EPA
headquarters is Ms. Frances Desselle
who may be reached at (202) 382-5373.

For further information and specifics
on the Guaranteed Pollution Control
Bond Program contact: U.S. Small
Business Administration, Office of
Pollution Control Financing, 4040 North
Fairfax Drive, Rosslyn, Virginia 22203
(703) 235-2902.

V. Non-Water Quality Environmental
Impacts

Eliminating or reducing one form of
pollution may cause other
environmental problems. Sections 304(b)
and 306 of the Act require EPA to
consider the non-water quality
environmental impacts (including energy
requirements) of certain regulations, In
compliance with these provisions, EPA
has considered the effect of these
regulations on air pollution, solid waste
generation, and energy consumption.

This proposed regulation was reviewed
by EPA personnel responsible for non-
water quality programs. While it is
difficult to balance pollution problems
against each other and against energy
use, EPA believes that, if finalized, this
proposed regulation will best serve often
competing national goals.

The following non-water quality
environmental impacts {including energy
requirements) are associated with this
proposed regulation. The Administrator
has determined that the impacts
identified below are justified by the
benefits associated with compliance
with the proposed new source
performance standards.

Implementation of this proposed
regulation would not substantially
increase air pollution, energy use, or
solid wasle generation. The proposed
regulations are nol expected to cause
any significant air pollution preblems.
EPA estimates that compliance with
propased NSPS for canventional
pollutents will increase energy use by
less than one percent at subcategory A
or C and subcategory B or D plants.

EPA estimates that, to comply with
proposed NSPS, the incremental solid
waste generated at a model new source
fermentation (subcategory A) or
chemical synthesis {subcategory C)
plant discharging 1.2 MGD of
wastewater and a model extraction
(subcategory B) or formulation
(subcategory D) plant discharging 0.050
MGD of wastewater will be
approximately 200,000 and 2,100
additional pounds per year of
wastewater treatment sludge,
respectively, beyond that generated in
meeting BPT effluent limitations. This is
equal to an incremental increase of
about 3.9 percent for subcategory A or C
plants and about 3.0 percent for
subcategory B or D plants over that
generated to meet BPT effluent
limitations. The solid wastes generated
through wastewater treatment at
pharmaceutical plants have not been
listed as hazardous in regulations
promulgated by the Agency under
Subtitle C of the Resource Conservation
and Recovery Act [RCRA) (see 45 FR
33086; May 18 1980), Accordingly, it does
not appear likely that the wastewater
sludges generated by new source
pharmaceutical plants under the
proposed NSPS will be subject to the
comprehensive RCRA program
establishing requirements for persons
handling, transporting, treating, storing,
and disposing of hazardous wastes. The
Agency's estimates of the costs of this
regulation include the cost of handling
these sludges as a non-hazardous waste.
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V1. Upset and Bypass Provisions.

A recurring issue of concern has been
whether industry guidelines should
include provisions authorizing
noncompliance with effluent limitations
during periods of "upset” or "bypass.”
An upset, sometimes called an
“excursion,” is an unintentional
noncompliance occurring for reasons
beyond the reasonable control of the
permittee; It has been argued that an
upset provision is necessary in EPA’s
effluent limitations because such upsets
will inevitably occur even in properly
operated control equipment. Because
technology-based limitations are to
require only what technology can
achieve, it is claimed that liability for
such situations is improper. When
confronted with this issue, courts have
disagreed on whether an explicity upset
or excursion exemption is necessary or
whether upset or excursion incidents
may be handled through EPA's exercise
of enforcement discretion. Compare
Marathon Oil Company v. EPA, 564 F.
2d 1253 (9th Cir. 1977) with
Weyerhaeuser v. Costle, supra, and
Corn Refiners Association, et af. v.
Costle, No. 78-1069 (8th Cir., April 2,
1979), See also American Petroleum

Institute v, EPA, 540 F. 2d 1023 (10th Cir.

1976); CPC International Inc. v. Train,
540 F. 2d 1320 (8th Cir. 1978); FMC Corp.
v. Train,, 538 F. 2d 973 (4th Cir. 1976).

An upset is an unintentional episode
during which effluent limits are
exceeded; however, a bypass is an act
of intentional noncompliance during
which wastewater treatment facilities
are circumvented in emergency
situations. We have, in the past,
included bypass provisions in NPDES
permits,

EPA has determined that both upset
and bypass provisions should be
included in NPBES permits and has
promulgated NPDES regulations which
include upset and bypass permit
provisions. (See 40 CFR 122.41, 45 FR
14166) (April 1, 1983). The upset
provision establishes an upse! as an
affirmative defense to prosecution for
violation of technology-based effluent
limitations. The bypass provision
authorizes by passing to prevent loss of
life, personal injury, or severe property
damage. Consequently, although
permittees in the pharmacuetical
manufacturing industry will be entitled
to upset and bypass provisions
incorporated into NPDES permits; this
proposed regulation does not address
these issues,

VIL Variances and Modifications

These new source performance
standards will be applied in all Federal

and State NPDES permits issued to
direct dischargers in the pharmaceutical
industry.

Fornew source performance
standards, there are no exceptions to the
binding limitations. New source
performance standards are not subject
to EPA’s “fundamentally different
factors” variance or any statutory or
regulatory modifications. (See E. /.
duPont de Numours and Co. v. Train,
430 U.S. 112 (1977).)

VIIL implementation of Limitations and
Standards.

A. Relationship to NPDES Permits

NSPS are applied to individual
pharmaceutical plants through NPDES
permits issued by EPA or approved state
agencies, under Section 402 of the Act.
As.discussed in the preceding section of
this preamble, these standards must be
applied in all Federal and State NPDES
permits. Other aspects of the interaction
between these standards and NPDES
permits are discussed below.

One issue that warrants consideration
is the effect of this regulation on the
powers of NPDES permit-issuing
authorities. This regulation will not
restrict the power of any permitting
authority to act in any manner
consistent with law or these or any
other EPA regulations, guidelines, or
policy. For example, even if this
regulation does not control a particular
pollutant, the permit issuer may still
limit such pollutant on a case-by-case
basis when limitations are necessary to
carry out the purposes of the Act. In
addition, to the extent that state water
quality standards or other provisions of
State or Federal law require limitation
of pollutants not covered by this
regulation (or require more stringent
limitations on covered pollutants), such
limitations must be applied by the
permit issuing authority.

A second topic that warrants
discussion is the operation of EPA's
NPDES enforcement program, many
aspects of which were considered in
developing this regulation. We
emphasize that although the Clean
Water Act is a strict liability statute, the
initiation of enforcement proceedings by
EPA is discretionary. We have exercised
and intend to exercise that discretion in
a manner that recognizes and promotes
good-faith compliance efforts.

IX. Solicitation of Comments

EPA invites and encourages public
participation in this rulemaking. The
Agency asks that comments address
specific deficiencies in the record of this
proposal and that suggested revisions or
corrections be supported by data. EPA is

specifically interested in receiving
additional comments and information in
connection with the following;

(1) EPA requests that plant
representatives review all data used by
the Agency, including data on flow and
on raw waste and final effluent BODS
and TSS concentrations, to ensure their
acouracy.

{2) EPA solicits long-term data on
biological treatment technology,
including BODS and TSS raw waste and
final effluent concentrations, daily
discharge flow rates, and complete
descriptions of the biological treatment
system.

(3) EPA solicits long-term data on the
application of effluent filtration in
conjunction with biological treatment,
including BODS and TSS raw waste,
biological treatment system effluent,
and filtration effluent concentrations,
daily flow rates, and complete
descriptions of the biological treatment
and effluent filtration systems.

(4) EPA also solicits data related to
COD discharges from the
pharmaceutical industry. As explained
in the preamble to the final regulation
published elsewhere in today’'s Federal
Register, EPA is postponing a final
decision on approprate NSPS and best
available technology economically
achievable effluent limitations for COD.
EPA is specifically interested in
receiving information on the specific
compounds that contribute to COD in
both raw waste and final effluents,
technologies capable of removing COD,
and the costs associated with these
technologies.

X. Availability of Technical Information

The proposed regulation is explained
in two major documents. Technical
information is contained in
Development Document for Proposed.
New Source Performance Standards for
Control of Conventional Pollutants in
the Pharmaceutical Manufacturing
Point Source Category (USEPA,
September 1983). The Agency’s
economic analysis is presented in
Economic Analysis of Effluent
Standards and Limitations for the
Pharmaceutical Industry (USEPA,
September 1983). The entire record for
this rulemaking, including copies of the
technical development document and
the economic analysis will be available
for public raview in EPA’s Public
Information Reference Unit, Room 2404
(Rear) in the EPA Library, 401 M Street,
SW., Washington, D.C. The EPA public_
information regulation (40 CFR Part 2)
provides that a reasonable fee may be
charged for copying.
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Additional information concerning the
economic impact analysis may be
obtained from Mr. Joseph Yance,
Economic Analysis Stafl (WH-5886), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20480 or
by calling (202) 382-5379. Technical
information may be obtained by writing
to Dr. Frank Hund, Effluent Guidelines
Division (WH-552), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washingten, D.C. 20460 or by calling
(202) 382-7182.

XI. Office of Management and Budget
(OMB) Review

This notice was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. Any comments from OMB to EPA
and any EPA responses to those
comments are available for public
inspection through contacting the person
listed at the beginning of the notice,

This proposed rule does not contain
any information collection requiremens
subject to OMB review under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

XII. List of Subjects in 40 CFR Part 439

Drugs, Waste treatment and disposal,
Water pollution control.

Dated: September 30, 1983,
William D. Ruckelshaus,
Administrator.

Appendix A—Abbreviations, Acronyms,
and Other Terms Used in This Notice

Act—The Clean Water Act.

Agency—The U.S. Environmental
Protection Agency.

BAT—The best available technolgy
economically achievable, under Section
304{b)(2)(B) of the Act.

BCT—The best conventional pollutant
control technology, under Section
304(b)(4) of the Act.

BPT—The best practicable control
technology currently available, under
Seclion 304(b)(1) of the Act.

Clean Water Act—The Federal Water
Pollution Control Act Amendments of
1972 (33 U.S.C. 1251 et seq.), as amended
by the Clean Water Act of 1977 (Public
Law 895-217).

Direct Discharger—A facility where
wastewaters are discharged or may be
discharged into waters of the United
States.

Indirect Discharger—A facility where

wastewaters are discharged or may be
discharged into a publicy owned
treatment works.

New Sources—industrial facilities
which are “new sources” under the
definition in Section 306 of the Act.

NPDES Permit—A National Pollutant
Discharge Elimination System permit
issued under Section 402 of the Act

NSPS—New source performance
standards, under Section 306 of the Act.

POTW or POTWs—Publicly owned
treatment works.

RCRA—Resource Conservation and
Recovery Act (Public Law 94-580) of
1976, as amended, 42 U.S.C. 6901 et seq.

PART 439—[AMENDED]

For the reasons stated above, EPA
proposed to amend Title 40, Part 439 as
follows:

1. Paragraph (a)(1) of 40 CFR 439.15 is
revised as follows:

§439.15 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new

source subject to the provisions of this
subpart.
(1)
NSPS
Aveenga of
Poliutant or poliutant property Maximum Gady vales
for any 1 for 30
day consaculive
cays
Misgrams pec Mer (mg/i)
RS 24
1150 768
4910 1930
) ")
[ [VORREES Rt SRS PA LS 33 *) *)

! Rosarved.
 Withi the range of 6.0 to 8.0 ot all times.

2. Paragraph (a)(1) of 40 CFR 439,25 is
revised as follows:

§439.25 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this
subpart.

(1)

NSPS Average of

Pollutant of pollutant property i % 0

of

forany 1 | consecutive

day days
Miligrams pec Wee (mQ/1)
Total Cyamde ... 35 04
DO st isiiiimiisibiomsibbasoitd 4«07 12
158 569 285
CCo. Q) )
pH " &)

! Roserved.
* Within the range of 6.0 10 9.0 & all tmes.

3. Paragraph (a)(1) of 40 CFR 438.35 is
revised as follow:

§ 439.35 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this

subpart.
(1)
NSPS Average of
Poliutant or poliutant property Maximum umbv 30
b forany 1 | consecuve
day days
Miligrams per iter (mg/1)
Totad cy 335 04
o e v Ao TESTRNTT RN SRTA 1150 m%a
58 4910 1820
coD ") "
pH ) "
'R

as0rved.
* Within the range of 6.0 10 9.0 at all tmes.

» . » . »

4. Paragraph (a)(1) of 40 CFR 439.45 is
revised as follows:

§439.45 New source performance
standards (NSPS).

(a) The following standards of
performance establish the quantity or
quality of pollutants or pollutant
properties, controlled by this section,
which may be discharged by a new
source subject to the provisions of this

subpart.
(1)
M t
e e
¢ for any 1 | conmecutive
day days

Rosarved, <
T Withan the range of 6.0 10 9.0 at all times.

- - - . .

[FR Doc. 83-20710 Filed 10-20-83: 845 am|
BILLING CODE 6560-50-M
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