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Rules and Regulations

Federal Register
Vol. 47, No. 235

Tuesday, December 7, 1982

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 53

Changes in Fees for Federal Livestock
Grading and Certification Services

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

sumMMARY: The Agricultural Marketing
Service revises the rates for Federal live
animal grading and certification services
because of increased program costs and
establishes a minimum 1 hour charge for
the service. This amendment is being
implemented on an interim basis
without a prior proposal because of the
Agency's immediate need to increase
these fees to cover increased costs of
providing service. It is also being
published for comment as a means of
providing full public participation in the
rulemaking process.

DATES: Interim rule effective December
1,1982. Comments must be received on
or before January 6, 1983.

ADDRESS: Written comments may be
mailed to James A. Ray, Chief, Livestock
and Grain Market News Branch;
Livestock, Meat, Grain, and Seed
Division; Agricultural Marketing
Service; U.S. Department of Agriculture;
Room 2623, South Agriculture Building;
-Washington, D.C. 20250. For further
information regarding comments, see
“Comments” under Supplementary
Information.

FOR FURTHER INFORMATION CONTACT:
James A. Ray (202/447-6231).

SUPPLEMENTARY INFORMATION:
Executive Order 12291

It has been determined that this final
rule is not a major rule under Executive
Order 12291, It will not result in an

annual effect on the economy of $100
million or more; a major increase in
production costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. v
This regulation has been reviewed for
cost effectiveness under USDA
Secretary's Memorandum 1512-1
implementing Executive Order 12291. It
increases fees to cover escalating costs
of providing Federal livestock grading
and certification services. Federal law
requires that users pay for these
services. It is anticipated that these
increases will not have a significant
economic effect on producers,
meatpackers, and other members of the
livestock industry. An alternative to
increasing fees would be to significantly
reduce the amount of supervision and
training of livestock grading and

certification personnel. This could result

in nonuniform application of U.S. grade
standards and specifications causing
economic inequities among segments of
the livestock industry. The uniform and
accurate application of grade standards
and specifications nationwide is
essential to maintaining the
effectiveness and integrity of grading
and certification services.

Further, the Administrator has
determined that a situation exists which
warrants publication of this action
without the opportunity for a prior
public comment period and to be
effective in less than 30 days. Because
the fiscal status of the program is such
that revenues do not cover costs, the
operating reserve is almost depleted,
and unless immediate action is taken to
increase revenue, services will have to
be curtailed. Accordingly, pursuant to
the authority in 5 U.S.C. 553, it is found
upon good cause that other public
procedure and notice with respect to
this action is impracticable and
unnecessary and contrary to the public
interest because of the fiscal status of
the program, and good cause is found for
making these amendments effective.

Effect on Small Entities

The Department has determined that
this action will not have a significant
economic impact on a substantial
number of small entities, because the
fees merely reflect a minimal increase in
the cost-per-unit graded and/or certified
currently borne by those entities
utilizing the services. Additionally, the
increased fees will not affect normal
competition in the marketplace.

Comments

Interested persons are invited to
submit written comments concerning
these interim amendments. Comments
must be sent in duplicate to the
Livestock and Grain Market News
Branch and should bear a reference to
the date and page number of this issue
of the Federal Register. Comments
submitted pursuant to this document
will be made available for public
inspection in the Washington, D.C,,
Livestock and Grain Market News
Branch office during regular business
hours.

Background

The Agricultural Marketing Act of
1946, as amended, provides for the
collection of fees approximately equal to
the cost of providing livestock grading
and certification services. The fees for
these services are determined by the
grader's salary and fringe benefits, cost
of supervision, travel, training, and other
overhead and administrative costs.

Since the last fee increase on
November 29, 1981, program costs have
continued to rise. Federal employees
have received pay increases in
conformity with the Federal Pay
Comparability Act of 1970. In addition,
the grade level or pay scale of graders
currently performing service has shifted
to a higher level due to longevity and
progressive promotion to the
journeyman market reporter level.
Similarly, there have been significant
increases in other costs such as
supervisory travel, rent, training, and
other associated overhead and
administrative costs. In addition,
requests for service and annual delivery
units have continued to diminish and at
the same time minimum staffing
requirements have increased costs per
unit.

In view bf the situations described
above, the base hourly rate for livestock
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grading and certification services
performed between the hours of 6 a.m.
and 8 p.m., Monday through Friday,
except on legal holidays, is increased
from $23.20 to $29.40 per hour. For work
performed on Saturday or Sunday and
before 6 a.m. or after 6 p.m., Monday
through Friday, except on legal holidays,
the hourly rate is increased from $28.20
to $32.80 per hour. For all work
performed on legal holidays, the hourly
rate is increased from $46.40 to $58.80
per hour.

It has been found over the course of
time that the minimum charge of one-
half hour is not sufficient to recover
minimum operating costs, including
services not directly related to the
actual delivery procedure. Further, the
cost projections for the hourly fee are
based on a minimum 1-hour charge to
effectively recover operating costs of the
program. The minimum hourly fee has a
minor impact on the value of a par -
delivery unit. The cost of grading and
certification represent less than 0.2
percent of the value of a delivery unit.

Because increased revenues are
needed immediately to cover the costs
of providing services for the reasons
stated above, it has been determined
that the following amendment must be
adopted effective December 13, 1982, on
an interim basis. A final rule will be
promulgated after evaluation of
comments received in response to this
notice.

List of Subjects in 7 CFR Part 53

Cattle, Hogs, Livestock, Sheep.

Accordingly, under the authority
contained in sections 203 and 205 of the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1622, 1624), the U.S.
Department of Agriculture hereby
amends the Regulations Governing the
Grading and Certification of livestock (7
CFR Part 53) as follows:

PART 53—LIVESTOCK (GRADING,
CERTIFICATION, AND STANDARDS)

1. Section 53.18 is amended by
revising paragraph (a) to read as
follows:

§53.18 Fees and other charges for
services.

- - L - *

(a) Fees based on hourly rates. Except
as otherwise provided in this section,
fees for service shall be based on the
time required to render the service,
calculated to the nearest 15-minute
period, including time required for the
preparation of certificates and travel of
the official grader in connection with the
performance of service. A minimum
charge for 1 hour shall be made for

service pursuant to each request
notwithstanding that the time required
to perform service may be less than 60
minutes. The base hourly rate shall be
$29.40 per hour for work performed
between the hours of 6 a.m. and 6 p.m.,
Monday through Friday, except on legal
holidays; $32.80 per hour for work
performed before 8 a.m. or after 6 p.m.,
Monday through Friday, and anytime
Saturday or Sunday except on legal
holidays; and $58.80 per hour for all
work performed on legal holidays.
* * - * *
(Agricultural Marketing Act of 1946, as
amended, Secs. 203 and 205, 60 Stat. 1087,
1090; 7 U.S.C. 1622, 1624)

Done at Washington, D.C., December 2,
1982.
William T. Manley,
Deputy Administrator, Marketing Program
Operations.
[FR Doc. 82-33269 Filed 12-6-82 8:45 am)|
BILLING CODE 3410-02-M

7 CFR Part 905

[Orange, Grapefruit, Tangerine and Tangelo
Regulation 6, Amdt. 16]

Oranges, Grapefruit, Tangerines and
Tangelos Grown in Florida;
Amendment of Tangerine Size
Requirements and Grapefruit Grade
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation increases the
minimum grade requirement applicable
to fresh domestic and export shipments
of white and pink seedless grapefruit
from Improved No. 2 to U.S. No. 1
(internal) and Improved No. 2 (external).
This regulation also decreases the
minimum size requirement applicable to
fresh shipments of Honey variety
tangerines from 2'¥¢ inches to 2%e
inches in diameter for domestic
shipments and from 2% inches to 2%s
inches for export shipments. Such action
is necessary to promote orderly
marketing of suitable grades of seedless
grapefruit and sizes of tangerines.
EFFECTIVE DATE: December 13, 1982.
FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone (202) 447-5975.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures and Executive Order 12291
and has been designated a “non-major™
rule; The Deputy Administrator,

Agricultural Marketing Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
This action is designed to promote
orderly marketing of the Florida
seedless grapefruit crop and Honey
tangerine crop for the benefit of
producers, and will not substantially
affect costs for the directly regulated
handlers.

An interim rule was published in the
Federal Register (47 FR 44704) on
October 12, 1982, which specified the
minimum grade requirement applicable
to fresh shipments of seedless grapefruit
and the minimum size requirement
applicable to fresh shipments of Honey
tangerines. That rule provided an
opportunity to submit comments through
November 12, 1982. No comments were
received. This final rule contains the
same requirements as specified in the
interim rule. The rule is effective on and
after December 13, 1982.

This regulation is issued under the
marketing agreement and Order No. 905
(7 CFR Part 905), regulating the handling
of oranges, grapefruit, tangerines and
tangelos grown in Florida. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This action is based upon the
recommendation and information
submitted by the Citrus Administrative
Committee, and upon other available
information. It is hereby found that the
regulation of the Florida seedless
grapefruit and Honey tangerine crops, as
hereinafter provided, will tend to
effectuate the declared policy of the Act.

This regulation continues limitations
on the handling of white and pink
seedless grapefruit by permitting each
handler, on and after December 13, 1982,
to ship U.S. No. 1 (internal) and
Improved No. 2 (external) seedless
grapefruit to domestic and export
markets.

The minimum grade requirements,
specified herein, reflect the committee's
and the Department's appraisal of the
need to revise the grade requirements
applicable to Florida seedless grapefruit
in recognition of the two preceding
seasons in which severe freezes
occurred. Such freezes result in some
grapefruit damage in the production
area. This slightly more restrictive -
internal grade requirement (U.S. No. 1)
aids in preventing both domestic and
export shipments of lower guality or
damaged fruit in the event such a freeze
occurs. Specification of such a
requirement assures that the available
supply of marketable fruit reaches the
consumer.



Federal Register / Vol. 47, No. 235 | Tuesday, December 7, 1982 / Rules and Regulations

54927

Further, this regulation continues
limitations on the handling of Honey
tangerines by permitting each handler,
on and after December 13, 1982, to ship
Honey tangerines for domestic shipment
of 150 size (2%s inches) or larger and to
ship 176 size (2%s inches) or larger to
export markets. The committee indicates
that this relaxation of size restrictions
would be in conformance with the U.S.
Department of Agriculture's Guidelines,
allowing a greater percentage of the
crop to be marketed in fresh domestic
and export channels.

Under section 8e of the Act (7 U.S.C.
608e-1), whenever specified
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, or maturity requirements
as those in effect for the domestically
produced commodity. Thus, grade
requirements for imported white and
pink seedless grapefruit will also change
to conform to the grade requirements for
domestic shipments of Florida white and
pink seedless grapefruit. It is hereby
found that this regulation will tend to
effectuate the declared policy of the Act.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date of this final
rule until 30 days after publication in the
Federal Register (5 U.S.C. 553), and good
cause exists for making these regulatory
provisions effective as specified in that:
(1) An interim rule was published in the
Federal Register (47 FR 44704) and no
comments were received during the
period provided; (2) the requirements of
this final rule are the same as those
currently in effect; (3) Florida citrus
handlers have been apprised of these
requirements for seedless grapefruit and
Honey tangerines and the effective date;
and (4) these requirements will not
require any additional preparation by
handlers which cannot be effective by
the date hereof.

List of Subjects in 7 CFR Part 905

Marketing Agreements and Orders,
Florida, Grapefruit, Oranges, Tangelos,
Tangerines.

PART 905—{ AMENDED]

Accordingly, the provisions of
§ 905.306 (Orange, Grapefruit, Tangerine
and Tangelo Regulation 6 (46 FR 60170;
60411; 61441; 47 FR 589; 5912; 5699; 6248;
7203; 10085; 21755; 25935; 34351; 44538;
44704; 49951; 52115)) are amended by
revising the following entries in Table I,
paragraph (a), applicable to domestic

shipments and Table II, paragraph (b),

§ 905.360 Orange, grapefruit, tangerine

applicable to export shipments: and tangelo regulation 6.
o~ (a) * & -
TasLE |
(0] @ @) “)
Mini-
Variety Regulation period Minimum grade d::u.otner
tinch)
Grapefruit:
Seedless, excepl Pink ... On and after—12/13/82........cccciems Improved No. 2 (External) U.S. No. 1 (in- 3%
ternal).
Seédless, pink On and after—12/13/82... Improved No. 2 (External) U.S. No. 1 (In- e

Tangeri Honey.

- .

On and afer—12/13/82........ccn.... US. No. 1 e

[b) Y Ry
TABLE Il
(1 ) (3) @)
Mini-
Variety Regutation period Minimum grade Ploreei S
(inch)
Seedless, €XCpt PIOK .c.... ON and after—12/13/62 improved No. 2 (Extemal) U.S. No. 1 (in- 3
ternal),
Soedless, pink On and after—12/13/82................. Improved No. 2 (External) U.S. No. 1 (in- 3%
temal).
Tang: Honey. On and atter—12/13/82.......cco.in. US. No. 1 2%s

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 801-674)

Dated: November 30, 1982.
Russell L. Hawes,

Acting Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service.

[FR Doc. 82-33119 Filed 12-6-82; 8:45 am|

BILLING CODE 3410-02-M

CONSUMER PRODUCT SAFETY SUPPLEMENTARY INFORMATION: 16 CFR

COMMISSION 1000.3 describes the Commission’s toll-
free telephone Hotline by which the

16 CFR Part 1000 public can communicate with the

Revision to Statement of Organization
and Function

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission is revising its Statement of
Organization and Functions to reflect a
change in its main Hotline telephone
number.

EFFECTIVE DATE: December 7, 1982.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Rosenthal, Office of the
General Counsel, Consumer Product
Safety Commission, Washington, D.C.
20207. Telephone (301) 492-6980.

Commission. The three current Hotline
telephone numbers will be consolidated
into a single new number and § 1000.3 is
revised by this rule to reflect the new
telephone number. Persons calling the
old numbers will hear a recording
referring them to the new number. The
Commission anticipates that this referral
will remain in effect through November
10, 1983.

Since this rule relates solely to
internal agency organization and
management, the Administrative
Procedure Act (APA) (5 U.S.C. 553) does
not require the Commission to apply the
notice and comment provisions of the
APA.

Further, this action is not a rule as
defined in the Regulatory Flexibility Act,
5 U.S.C. 601-612, and thus is exempt
from the provision of that Act.
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List of Subjects in 16 CFR Part 1000

Organization and functions
(Government Agencies)

PART 1600—[AMENDED]

Accordingly, Part 1000 of Title 16 of
the Code of Federal Regulations is
amended as shown,

1. The authority citation for Part 1000
reads as follows:

Authority: 5 U.S.C, 552(a).

2. Section 1000.3 is revised to read as
follows:

§ 1000.3 Hotline,

(a) The Commission operates a toll-
free telephone Hotline by which the
public can communicate with the
Commission. The number for use in all
50 states, Puerto Rico, and the U.S.
Virgin Islands, is 800-638-CPSC (800
638-2772).

(b) The Commission also operates a
toll-free Hotline by which deaf or
speech-impaired persons can
communicate by teletypewriter with the
Commission. The teletypewriter number
for use in all states except Maryland is
800-638-8270. The teletypewriter
number for use in Maryland is 800492~
B104.

Dated: December 1, 1982.

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 82-33327 Filed 12-6-82: 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76-132 (Colorado-1
Addition I1)]

High-Cost Gas Produced From Tight
Formations; Final Rule

Issued: December 2, 1982.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Regulatory
Energy Commission is authorized by
section 107(c)(5) of the Natual Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from

tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the Colorado Oil and Gas
Conservation Commission that an
additional area of the ] Sand Formation
be designated as a tight formation under
§ 271.703(d).

EFFECTIVE DATE: This rule is effective
December 2, 1982.

FOR FURTHER INFORMATION CONTACT:
Steven Ross, (202) 357-8571 or Victor
Zabel, (202) 357-8616.

SUPPLEMENTARY INFORMATION:
Order No. 271

The Commission hereby amends
§ 271.703(d) of its regulations to include
an additional area of the Wattenberg |
Sand Formation called the ] Sand
Formation, underlying lands in Adams
County, Colorado, as a designated tight
formation eligible for incentive pricing
under § 271.703. The amendment was

° proposed in a Notice of Proposed

Rulemaking by the Director, Office of
Pipeline and Producer Regulation, issued
August 23, 1982 (47 FR 37562, August 28,
1982), ! based on a recommendation by
the Colorado Oil and Gas Conservation
Commission (Colorado) in accordance
with § 271.703, that the additional area
of the | Sand Formation be designate as
a tight formation.

Evidence submitted by Colorado
supports the assertion that the
additional area of the ] Sand Formation
meets the guidelines contained in
§ 271.703(c)(2). The Commission adopts
the Colorado recommendation.

This amendment shall become
effective immediately. The Commission
has found that the public interest
dictates that new natual gas supplies be
developed on an expedited basis, and,
therefore, incentive prices should be
made available as soon as possible. The
need to make incentive prices
immediately available establishes good
cause to waive the thirty-day
publication period.

List of Subjects in 18 CFR Part 271

Natual gas, Incentive price, Tight
formations.

(Department of Energy Organization Act, 42
U.S.C. 7101 et seg; Natural Gas Policy Act of
1978, 15 U.S.C. 3301-3432; Administrative
Procedure Act, 5 U.S.C. 553)

! Comments were invited on the proposed rule
and one comment supporting the recommendation
was received. No party requested a public hearing
and no hearing was held.

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Code of
Federal Regulations, is amended as set
forth below, effective December 2, 1982.

By the Commission,
Lois D. Cashell,
Acting Secrétary.

PART 271—[AMENDED]

Section 271.703(d) is amended by
revising subparagraph (11) to read as
follows:

§ 271.703 Tight formations.

* - - - -

(d) Designated tight formations. * * *

(11) Wattenberg ] Sand Formation in
Colorado. RM79-76 (Colorado-1).

(i) Wattenberg ] Sand Formation.

(A) Delineation of formation. The
Wattenberg ] Sand Formation is located
north and east of Denver, Colorado, on
the western flank of the Denver-
Julesberg Basin, underlying
approximately 702,000 acres of land in
Boulder, Adams, Larimer, and Weld
Counties, Colorado. This formation
underlies portions of Township 1 South,
Range 64 through 68 West; Township 2
South, Ranges 64 and 65 West;
Townships 1 and 2 North, Ranges 63
through 69 West: Townships 3 and 4
North, Ranges 63 through 68 West;
Township 5 North, Ranges 63 through 69
West, 6th P.M. .

(B) Depth. The Wattenberg ] Sand
Formation ranges in depth from 7,600
feet to 8,400 feet. The average depth is
8,000 feet.

(ii) The ] Sand Formation. RM79-76
(Colorado-1 Addition).

(A) Delineation of formation. This
formation underlies all or portions of
Townships 1 and 2 South, Ranges 69 and
70 West; Townships 1 and 2 North,
Range 70 West; Townships 3 and 4
North, Ranges 69 and 70 West;
Township § North, Range 63 West:
Township 6 North, Ranges 63 through 69
West, 6th P.M.,, in Boulder, Larimer,
Jefferson and Weld Counties, Colorado.

(B) Depth. The ] Sand Formation
ranges from a depth of 7,600 feet to 8,400
feet. The average depth is
approximately 8,000 feet.

(iii) The J Sand Formation. RM79-76
(Colorado-1 Addition II).

(A) Delineation of formation. This
formation underlies all or portions of
Township 1 South, Range 63 West, and
Township 2 South, Ranges 63 and 64
West, 6th P.M., in Adams County,
Colorado.

(B) Depth. The J Sand Formation
ranges from a depth of 7,600 feet to 8,400

SN EEEL. RN
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feet. The average depth is
approximately 8,000 feet.

. - - * *

[FR Doc. 82-33224 Filed 12-6-82; 8:45 am)
BILLING CODE 6717-01-M
————————————————————

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin

AGENCY: Food and Drug Administration.
AcTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed for Feed
Fortifiers, Inc., providing for safe and
effective use of 8-, 5-, 4, 2-, and 1-gram-
per-pound tylosin premixes for making
complete swine, beef cattle, and
chicken feeds.

EFFECTIVE DATE: December 7, 1982,

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Bureau of Veterinary
Medicine (HFV-128), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857; 301-443-4317.

SUPPLEMENTARY INFORMATION: Feed
Fortifiers, Inc., #1 Industrial Rd.,
Manson, IA 50563, is sponsor of
supplemental NADA 93-518 submitted
on its behalf by Elanco Products Co. The
supplemental NADA Provides for use of
premixes containing 8, 5, 4, 2, and 1
gram of tylosin (as tylosin phosphate)
per pound for making complete feeds for
swine, beef cattle, and chickens. The
firm currently holds approval for use of
a 10-gram-per-pound premix for the
same conditions of use. The supplement
provides for use of the additional premix
concentrations in swine feed for
increased rate of weight gain and
improved feed efficiency, for prevention,
treatment, and control of swine
dysentery, and to maintain weight gains
and feed efficiency in the presence of
atrophic rhinitis; in beef cattle feed for
reduction of incidence of certain liver
abscesses; in chicken feed for increased
rate of weight gain and improved feed
efficiency; and in layer feed for
improved feed efficiency.

Approval of this supplemental NADA
is based on safety and effectiveness data
contained in Elanco’s approved NADA
12-491. Elanco has authorized use of the
data in NADA 12-491 to support
approval of this application. This
approval does not change the approved

uses of the drug. Consequently, approval
of this supplemental NADA poses

no increased human risk from exposure
to residues of the animal drug, nor does
it change the conditions of the drug’s
safe use in the target animal species.

Accordingly, under the Bureau of
Veterinary Medicine's supplemental
approval policy (42 FR 64367; December
23, 1977), this is a Category II
supplemental approval which does not
require reevaluation of the safety and
effectiveness data in NADA 12-491.

The supplement is approved and the
regulations are amended accordingly.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.625 is
amended by revising paragraph (b)(2) to
read as follows:

PART 5586—NEW ANIMAL DRUGS FOR

USE IN ANIMAL FEEDS

§558.625 Tylosin.

- - * - -
(b) * & *

(2) To 017255: 1, 2, 4, 5, 8, and 10 grams
per pound; paragraph (f)(1)(i) through
(vi) of this section.

* * - - *

Effective date December 7, 1982.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: November 30, 1982.
Robert A. Baldwin,
Associate Director for Scientific Evaluation.
[FR Doc. 82-33198 Filed 12-6-82: 8:45 am)
BILLING CODE 4160-01-M

-

DEFENSE LOGISTICS AGENCY
32 CFR Part 1285

[DLAR 5400.14]

Availability to the Public of Official
Information

AGENCY: Defense Logistics Agency
(DLA).

ACTION: Final rule.

SUMMARY: The Defense Logistics
Agency has changed its Freedom of
Information Act regulation to add a
provision for establishing a specific time
in which an appeal to an initial denial
may be filed. This change implements
DoD Directive 5400.7 “DoD Freedom of
Information Act Program" and is
applicable to HQ DLA and all DLA field
activities.

EFFECTIVE DATE: October 14, 1982,
FOR FURTHER INFORMATION CONTACT:

* Mr. Preston B. Speed, Commercial—AC

202-274-6234, AUTOVON—284-6234.
List of Subjects in 32 CFR Part 1285

Freedom of information.

Authority. This regulation is issued
pursuant to Department of Defense Directive
5400.7 and in accordance with Title 5, U.S.C.
552.

By Order of the Director.
R. F. McCormack,
Colonel, USA Staff Director, Administration.

Part 1285, Subchapter B, Chapter XII
of Title 32 of the Code of Federal
Regulations is amended to read as
follows:

PART 1285—AVAILABILITY TO THE
PUBLIC OF OFFICIAL INFORMATION

Section 1285.8(b)(13) is amended by
adding the following sentence at end of
the paragraph:

§ 1285.8 Procedures,
\

* * - - *

(b) LR

(13) * * * This appeal shall be made
within 45 calendar days of the receipt of
such a response.

* * * * *

[FR Doc. 82-33197 Filed 12-6-82; 8:45 am]
BILING CODE 3620-01-M
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DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 7

Special Regulations, Areas of the
National Part System; Olympic
National Park; Snowmobile
Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

suMmMARY: The final regulation set forth
below is necessary to designate
locations within Olympic National Park
where snowmobiles may be used for
recreational purposes when portions of
motor roads are covered by snow and
closed to use by normal motor vehicle
traffic. It is the objective of this
regulation to provide for the
preservation and enjoyment of Olympic
National Park in a way that is consistent
with both the snowmaobile policy of the
National Park Service and off-road
vehicle policy of the Department of the
Interior.

EFFECTIVE DATE: January 6, 1983.

FOR FURTHER INFORMATION CONTACT:
Roger J. Contor, Superintendent,
Olympic National Park, Telephone: (206)
452-4501.

SUPPLEMENTARY INFORMATION:

Background

Exective Order 11644 (Use of Off-
Road Vehicles on the Public Lands)
directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such area must meet
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat, and, in the
case of national parks, not adversely
affect scenic, natural and aesthetic
values.

In response to Executive Order 11644,
the Secretary of the Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation, The
NationalPark Service, as required by
the above directive, promulgated 36 CFR
2.34(c) on April 1, 1974, which closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR 2.34, the National Park
Service developed a servicewide policy
revison which was published in the
Federal Register on August 13, 1979 (44

FR 47412). This policy provides for the
use of snowmobiles in units of the
National Part System as a mode of
transportation to provide the
opportunity for visitors te see, sense and
enjoy the special qualities of the park in
the winter. The snowmobile use must be
consistent with the park's natural,
cultural, scenic and aesthetic values;
safety considerations; park management
objectives; and not disturb the wildlife
or damage other park resources.

The policy further provides that,
where permitted, snowmobile use shall
be confined to properly designated
routes and water surfaces which are
used by motorized vehicles or
motorboats during other seasons. Routes
and water surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the Code of
Federal Regulations.

This regulation is necessary to comply
with servicewide policy. Its
promulgation also is a liberalization of
the present no snowmobiling situation
and allows additional recreational
opportunities along designated motor
road surfaces within Olympic National
Park when snow conditions are such
that the motor road is closed to public
automobile travel. The designated
routes for snowmobiles will be that
portion of Staircase Road from the park
boundary to the Staircase Ranger
Station; Whiskey Bend Road from the
junction of Elwha Road to the Whiskey
Bend trailhead; Boulder Creek Road
from Glines Canyon Dam to the end of
the road; North Fork Quinault Road
from the end of the plowed portion to
the North Fork Ranger Station; South
Shore Road from the end of the plowed
portion to the Graves Creek Ranger
Station.

There have been no changes the of
final rule from the proposed rule
published in the Federal Register on

Wednesday, April 21, 1982 (47 FR 17077).

Public comment was received in the
form of written letters expressing
approval of the proposed rule. All public
input favored the proposed regulation.
The rule promulgated here is the same
as the one proposed.

Compliance With Other Laws

The Service has determined that this
rulemaking is not a “major rule” within
the meaning of Executive Order 12291,
47 FR 13193 (February 19, 1981). It has
also found this rulemaking would have
no “significant economic effect on a
substantial number of small entities,”
within the meaning of the Regulatory
Flexibility Act (94 Stat. 1164; 5 U.S.C.
601 et seq.). This finding is based on the
limited number of area snowmobile
dealers and support services. There are

no dealers on the Olympic Peninsula,
and only six in the Seattle metropolitan
area.

This rulemaking contains no
provisions that would entail the
collection of information in such manner
as would be subject to the Paperwork
Reduction Act of 1980 (94 Stat. 2812; 44
U.S.C. 3501 et seq.).

Pursuant to the National
Environmental Policy Act (42 U.S.C.
4332) the Service has prepared an
Environmental Assessment and a
Finding of No Significant Impact on this
regulation which are available at the
address noted above.

Drafting Information

The following persons participated in
the writing of this regulation: Gorden D.
Boyd, Chief Ranger; Paul Crawford,
Resource Management Specialist;
Robert C. Marriott, Park Ranger; all of
Olympic National Park,

Authority

Section 3 of the Act of August 25, 1916
(39 Stat. 535 as amended; 16 U.S.C. 3).

List of Subjects in 36 CFR Part 7

National parks.

In consideration of the foregoing, 36
CFR 7.28 is amended by adding a new
paragraph (f) as follows:

PART 7—[AMENDED]
§7.28 Olympic National Park

* - -

(f) Snowmobile use. (1) The use of
snowmobiles is prohibited except in
areas and on routes designated by the
superintendent by the posting of
appropriate signs or by marking on a
map available at the office of the
superintendent, or both. The following
routes have been designated for
snowmobile use within Olympic
National Park:

(i) Staircase Road from the park
boundary to the Staircase Ranger
Station.

(if) Whiskey Bend Road from the
function of the Elwha Road to the
Whiskey Bend trailhead.

(iii) Boulder Creek Road from Glines
Canyon Dam to the end of the road.

(iv) North Fork Quinault Road from
the end of the plowed portion to the
North Fork Ranger Station.

{v) South Shore Road from the end of
the plowed portion to the Graves Creek
Ranger Station.

(2) On roads designated for
snowmobile use, only that portion of the
roadway intended for wheeled vehicle
use may be used by snowmobiles. Such
roadway is available for snowmobile
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use only when the designated roadway
is closed to all other public motor
vehicle use by snow.

G, Ray Amett, ,

Assistant Secretary for Fish and Wildlife and
Parks.

November 10, 1982.

|FR Doc. 82~33259 Filed 12~6-82; 8:45 am]

BILLING CODE 4310-70-M

36 CFR Part 7

Special Regulations, Areas of the
National Park System, Pictured Rocks
National Lakeshore, Michigan;
Snowmobile Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: On April 14, 1982, the
National Park Service, Department of
the Interior, published in the Federal
Register (47 FR 16047) a proposed rule to
designate those locations within the
Pictured Rocks National Lakeshore
where snowmobiles may be used for
recreational purposes on designated
routes. This proposal was made
available for public review and
comment for a period of thirty (30) days
following publication in the Federal
Register, and ending on March 31, 1982.
Comments received consideration
during preparation of the final rule. As a
result of this rulemaking process, the
final regulation is published to provide
for the preservation and enjoyment of
the National Lakeshore in a way that is
consistent with both the snowmobile
policy of the National Park Service and
the off-road policy of the Department of
the Interior.

EFFECTIVE DATE: January 6, 1983.

FOR FURTHER INFORMATION CONTACT:
Grant Petersen, Superintendent, Pictured
Rocks National Lakeshore, Post Office
Box 40, Munising, Michigan 49862,
Telephone: (906) 387-2607.
SUPPLEMENTARY INFORMATION:

Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands), issued
on February 9, 1972, 37 FR 2877, directed
Federal land managing agencies to
develop unified regulations and to
designate areas of use for off-road
vehicles. Such areas must meet criteria
which minimize resource damage,
harassment of wildlife, disruption of
wildlife habitat, and in the case of
national parks, not adversely affect
scenic, natural, and aesthetic values. In
response to Executive Order 11644 (Use
of Off-Road Vehicles on Public Lands)
the Secretary of the Interior issued a
Departmental Memorandum of May 5,

1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated 36 CFR
2.34 on April 1, 1974, which closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice of special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR 2.34, the National Park
Service developed a Servicewide policy
revision which was published in the
Federal Register on August 13, 1979 (44
FR 47412).

This policy provides for the use of
snowmobiles in units of the National
Park System as a mode of transportation
to provide the opportunity for the
visitors to see, sense, and enjoy the
special qualities of the park in winter;
natural, cultural, scenic, and aesthetic
values; safety considerations; park
management objectives; and not disturb
the wildlife or damage other park
resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces, which are used by
motorized vehicles or motorboats during
other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the *Code of
Federal Regulations.” Pictured Rocks
National Lakeshore's proposed :
snowmobile routes would conform to
the National Park Service management
policy, with the exception of one
woodlands road not open to the public
during non-snow seasons. This route is
approximately 2% miles long and is
maintained by the park as an emergency
access road. This route has been used
traditionally for access to Lake Superior
from the Carmody Road area.

The second exception proposed is the
use of road shoulders of plowed park
roads in conformance with State law.
The purpose of this exception is to
permit snowmobilers to use this means
as connecting routes from State and
county routes to permitted park routes.

This regulation is necessary to comply
with Servicewide policy. Its
promulgation also responds to public
interest in additional recreational
opportunities in Pictured Rocks National
Lakeshore, The designated routes for
snowmobiles will be confined to the
frozen waters of Lake Superior and
Grand Sable Lake (where motorboats
are permitted during other seasons), on
the major Lakeshore visitor use roads
that are unplowed, or on road shoulders

of plowed roads in conformance with
State law, along with one woodlands
road not open to public use during non-
snow periods.

These routes are described as follows:

a. The Sand Point Road from the park
boundary to Lake Superior.

b. The woodlands road from the park
boundary off City Limits Road
southwest to Becker Farm and down to
the Sand Point Road.

c. The road to Miner's Falls, Miner’s
Castle parking area, and the Miner's
Beach parking area.

d. The road from the park boundary in
Section 32, T48N, R17W, to the end of
the road at Chapel Falls.

e. The road from County Road H-58 at
the park boundary to the Little Beaver
Lake Campground.

f. The road from County Road H-58 to
the Twelvemile Beach Campground.

g. The road from County Road H-58 to
the Hurricane River Campground.

h. The road from County Road H~58 to
the Log Slide.

i. The section of Michigan Dimension
Road from the park boundary to the Log
Slide.

j. The frozen waters of Lake Superior
and Grand Sable Lake.
Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, a news release was
distributed on April 27, 1982, to over 77
local newspapers, radio and television
stations, and individuals inviting their
comments on the proposed rule,

During the thirty (30) day public
review and comment period, the
National Park Service received one
written comment from an individual
supporting the proposal. One national
organization also responded in favor of
the proposal. No responses came from
State governmental agencies and no
local governmental units responded to
the proposal. There were no responses
opposed to the proposal. Consequently,
the rule promulgated here is the same as
the one proposed on April 14, 1982.

Drafting Information

The following persons participated in
the writing of this regulation: Grant
Petersen, Superintendent; Deryl B.
Stone, Chief of Interpretation
Management and Visitor Protection;
Robert Lanane, District Ranger;
Frederick Young III, District Ranger; and
Bruce Peterson, Staff Park Naturalist,
Pictured Rocks National Lakeshore.
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Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.

Compliance With Other Laws

Pursuant to the National
Environmental Policy Act, 43 U.S.C.
4332, the Service has prepared an
Environmental Assessment. Copies of
the Environmental Assessment and the
Finding of No Significant Impact are
available for public review at the
address noted above.

The Department of the Interior has
determined that this document is not a
“major rule” under Executive Order
12291 and certifies that this document
would not have a “significant economic
effect on a substantial number of small
entities,” under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
Snowmobiling is an already extensive
activity in this area. The 12.3 miles

-added to the existing 140-mile trail
system in the vicinity will have a slight,
though positive impact, on local users
and businesses. No additional costs will
result from these regulations.

Authority

Section 3 of the Act of August 25,
19186, 39 Stat. 535 as amended (16 U.S.C.
3).

List of Subjects in 36 CFR Part 7
National parks.

PART 7—SPECIAL REGULATIONS
AREAS OF THE NATIONAL PARK
SERVICE

In considerataion of the foregoing,
Part 7 of Title 36 of the Code of Federal
Regulations is amended by adding a
new § 7.32 follows:

§7.32 Pictured Rocks National Lakeshore.

(a) Snowmobiles. (1) Snowmobile use
is permitted on designated portions of
roadways and lakes in Pictured Rocks
National Lakeshore. The designated
routes for snowmobiles will be confined
to the frozen waters of Lake Superior,
Grand Sable Lake, on the major
lakeshore visitor use roads that are
unplowed, or on road shoulders of
plowed park roads in conformance with
State law. The designated snowmobile
routes are: -

(i) The Sand Point Road from the park
boundary to Lake Superior.

(ii) The woodlands road from the park
boundary off City Limits Road
southwest to Becker Farm and down to
the Sand Point Road.

(iii) The road to Miner's Falls, Miner's
Castle parking area, and the Miner's
Beach parking area.

(iv) The road from the park boundary
in Section 32, T48N, R17W, to the end of
the road to Chapel Falls.

(v) The road from Country Road H-58
at the park boundary to the Little Beaver
Lake Campground.

(vi) The road from County Road H-58
to the Twelvemile Beach Campground.

(vii) The road from County Road H-58
to the Hurricane River Campground.

(viii) The road from County road H-58
to the Log Slide.

(ix) The section of Michigan
Dimension Road from the park
boundary to the Log Slide.

(x) The frozen waters of Lake Superior
and Grand Sable Lake.

(2) Maps showing designated routes
shall be available at park headquarters
and at ranger stations.

(3) Snowmobile use outside
designated routes is prohibited. The
prohibition shall not apply to emergency
administrative travel by employees of
the National Park Service or law
enforcement agencies.

Dated: November 8, 1982.
G. Ray Arnett,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 82-33258 Filed 12-6-82; 8:45 am]
BILLING CODE 4310-70-M

36 CFR Part 7

Herbert Hoover National Historic Site,
lowa; Snowmobile Regulations

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: On March 1, 1982, the
National Park Service, Department of
the Interior, published in the Federal
Register (47 FR 8602-3) a proposed rule
to designate the location in the Herbert
Hoover National Historic Site where
snowmobiles may be used for
transportation purposes when that
portion of Parkside Drive and its
shoulder are covered by snow and ice.
This proposal was made available for
public review and comments for a
period of thirty (30) days following
publication in the Federal Register, and
ending on April 15, 1982. Comments
received consideration during
preparation of the final rule. As a result
of this rulemaking process, a final
regulation is being published to provide
a link between local snowmobile routes
situated adjacent to the Herbert Hoover
National Historic Site in a way that is
consistent with both the snowmobile
policy of the National Park Service and

the off-road vehicle policy of the

- Department of the Interior.

EFFECTIVE DATE: January 6, 1983.

FOR FURTHER INFORMATION CONTACT:
Malcolm J. Berg, Superintendent,
Herbert Hoover National Historic Site,
P.O. Box 607, West Branch, Iowa 52358,
Telephone: (319) 643-2541.

SUPPLEMENTARY INFQRMATION:
Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands), issued
on February 9, 1972, 37 FR 2877, directed
Federal land managing agencies to
develop unified regulations and to
designate areas of use for off-road
vehicles. Such areas must meet criteria
which minimize resource damage,
harassment of wildlife, disruption of
wildlife habitat, and in the case of
national parks, not adversely-affect
scenic, natural, and aesthetic values. In
response to Executive Order 11644 (Use
of Off-Road Vehicles on Public Lands)
the Secretary of the Interior issued a
Departmental memorandum of May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service as required by the
above directive, promulgated 36 CFR
2.34 on April 1, 1974, which closed all
National Park System areas to
snowmobile use except those
specifically designated as open by
Federal Register notice of special
regulation.

In order to comply with the
requirements of Executive Order 11644
and 36 CFR 2.34, the National Park
Service developed a Servicewide policy
revision which was published in the
Federal Register on August 13, 1979 (44
FR 47412). This policy provides for the
use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for the visitors to see, sense,
and enjoy the special qualities of the

park in winter; natural, cultural, scenic,

and aesthetic values; safety
considerations; park management
objectives; and not disturb the wildlife
or damage other park resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces used by motorized
vehicles during other seasons. Routes to
be designated for snowmobile use are to
be promulgated as special regulations in
the “Code of Federal Regulations.” This
regulation is necessary to comply with
Servicewide policy. Its promulgation
also responds to public interest in a
snowmobile route through Herbert
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Hoover National Historic Site linking
the Town of West Branch with Cedar
County when weather conditions are
such that the roadway shoulder is snow
covered. The designated route for
snowmobiles will be that portion of
Parkside Drive between Main Street,
West Branch, and Interstate Highway
80, in conformance with State law.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, a news release was
distributed on March 15, 1982, to over
five local newspapers and various
individuals inwiting their comments on
the propesed rule.

During the thirty (30) day public
review and comment period, the
National Park Service received written
comments from three organizations. All
comments were favorable and
supportive of the proposed rule.
Consequently, the rule promulgated here
is the same as the one propesed on
March 1, 1982,

Drafting Information

The following persons participated in
the writing of this regulation: Richard H.
Saunders, Chief, Resource Management
and Visitor Protection, and Ted Deets,
Park Technician, Herbert Hoover
National Historic Site.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 ef seq.

Compliance With Other Laws

Pursuant to the National
Environmental Policy Act, 43 U.S.C.
4332, the Service has prepared an
Environmental Assessment. Copies of
the Environmental Assessment and the
Finding of No Significant Impact are
available for public review in the Office
of the Park Superintendent.

The Department of the Interior has
determined that this document is not a
“major rule” under Executive Order
12291, and certifies that this document
would not have a “significant economic
effect on a substantial number of small
‘entities," under the Regulatory
Flexibility Act, (5 U.S.C. section 601 et
seq.). Snowmobiling is not an extensive
activity in this area and no additional
costs will result from its permitted use.
Limited positive economic effects may
result foy businesses associated with
snowmobiles,

Authority

Section 3 of the Act of August 25,
1916, 39 Stat. 535 as amended (16 U.S.C.
3).

List of Subjects in 36 CFR Part 7
National parks.

PART 7—SPECIAL REGULATIONS
AREAS OF THE NATIONAL PARK
SERVICE

In consideration of the foregoing, Part
7 of title 36 of the Code of Federal
Regulations is amended by the addition
of § 7.60 as follows:

§ 7.60 Herbert Hoover National Historic
Site.

(a) Snowmobiles—After consideration
of existing special situations, i.e., depth
of snow, and depending on local
weather conditions, the Superintendent
may permit the use of snowmobiles on
the shoulder of the paved motor road
known as Parkside Drive between Main
Street of West Branch, lowa and
Interstate Highway 80, which is used by
motor vehicle traffic during other
seasons in conformance with State law.,

Dated: November 5, 1982.
J. Craig Potter,
Acting Assistant Secretary for Fish and
Wildlife and Parks.
[FR Dog, 82-33257 Filed 12-6-82; 8:45 am]
BILLING CODE 4310-70-M

»

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-6-FRL 2253-3]

Approval and Promulgation of
Implementation Plans; New Mexico
State Implementation Plan
Amendments to New Mexico Air
Quality Control; Nonferrous
Smelters—Sulfur

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action approves
revisions to New Mexico Air Quality
Control Regulation 652, Nonferrous
Smelters—Sulfur, submitted to EPA by
the Governor on July 26, 1982. The
revision was submitted in response to
deficiencies in Regulation 652 as
submitted to EPA on June 22, 1981 and
noted in EPA's proposed approval of
December 17, 1981 (46 FR 61491). The
revision adds a more stringent
continuous emission monitoring data
capture requirement (from 90 to 95
percent), and adds new language, to

clarify what constitutes a violation of
the regulation’s three hour emission
average limitation.

EFFECTIVE DATE: This action will be
effective on February 7, 1983 unless
notice is received within 30 days that
someone wishes to submit adverse or
critical comments.

ADDRESS: Written comments on this
action may be submitted to the
following address: Environmental
Protection Agency, Region 8, Air and
Waste Management Division, Air
Branch, Attn: Richard Raybourne, 1201
Elm Street, Dallas, Texas 75270.

The state’s submittal is available for
inspection during normal business hours
at the following locations:

Environmental Protection Agency,
Public Information Reference Unit,
Room 2922, EPA Library, 401 M Street,
SW., Washington, D.C. 20460; the Office
of the Federal Register, 1100 L Street
NW., Washington, D.C., Room, 8401;
State of New Mexico Environmental
Improvement Division, Crown Building,
Santa Fe, New Mexico, and at the EPA
Region 6 Office address above. EPA's
evaluation of the State’s submittal, “EPA
Review of New Mexico State
Implementation Plan Revision Regarding
Amendments to New Mexico Air
Quality Control Regulation 652,
Nonferrous Smelters—Sulfur, of July 26,
1982"; October, 1982, is available at the
Region 6 address listed above.

FOR FURTHER INFORMATION CONTACT:
Richard Raybourne, SIP Section, BAW-
AS, Environmental Protection Agency,
Region 6 Office, (214) 767-9850.

SUPPLEMENTARY INFORMATION: On June
22, 1981, the Governor of New Mexico
submitted a revised Regulation 652,
Nonferrous Smelters—Sulfur. This
submittal, which revised the primary
and secondary sulfur dioxide standards
for Grant County, New Mexico, .
primarily affects emission limitations
from the Chino Mines Company primary
copper smelter at Hurley, New Mexico.
The revision was subject to EPA review,
and the evaluation report “EPA Review
of New Mexico State Implementation
Plan Revision for SO, in Grant County of
June 22, 1981,”; August, 1981 ! analyzed
the revision in detail. In evaluating the
revision, EPA developed general
technical criteria that evolved from
review of a September 1979 Arizona
State Implementation Plan (SIP) revision
for copper smelters. EPA’s August, 1981
evaluation identified a deficient area in
the State's revision that required a SIP
revision to correct, and noted other

*This evalution is available at the EPA Region 6
Office address given in this notice.
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areas that required clarification to allow
for federal enforcement of the
regulation. The deficient area concerned
the amount of continous emission
monitoring (CEM) downtime allowed by
the regulation. The June 22, 1981 revision
specified that CEMS must operate a
minimum of 80 percent of time, and the
regulations's allowable cumulative
occurrence emission limits were reduced
by 10 percent to account for the missing
data. However, EPA's general technical
criteria require a minimum of 95 percent
CEM operation, and measures adequate
to secure even better data capture (such
as reduced allowable cumulative
occurence emission limits). In the
December 17, 1981 issue of the Federal
Register, (at 46 FR 61491), EPA proposed
approval of Regulation 652 with the
understanding that the State would
correct the deficiency by submitting a
SIP revision. Further, the State agreed to
provide EPA with written clarification
for several areas in the regulation to
allow for federal enforcement. Approval
was proposed without conditioning final
approval on the State’s action to correct
the deficiency. In view of this EPA
approved Regulation 652 in a final rule
on May 5, 1982 (47 FR 19332).

Revision of July 26, 1982: On June 11,
1982, the New Mexico Environmental
. Improvement Board adopted revisions to
correct the deficiency in Regulation 652
as noted by EPA’s December 17, 1981
proposed approval. Specifically, the
CEM data capture requirement was
revised to reflect the 85 percent
requirement in EPA's technical criteria.
The requirement that measures
adequate to secure even better data
capture (than 95 percent) is met as the
regulation's allowable cumulative
occurrence emission limits were not
raised upon establishment of the 95
percent data capture requirement.

In addition to the above, the State
opted to revise Regulation 652 with
regard to one of the areas that required
clarification. Additional language was
added to clarify what constitutes a
violation of the three hour emission
average. On July 26, 1982, after
reasonable notice and public hearing,
the Governor of New Mexico submitted
the SIP revision to EPA.

Action: By this notice, EPA is
approving the revision as submitted on
July 26, 1982.

The public should be advised that this
action will be effective 60 days from the
date of the Federal Register notice.
However, if notice is received within 30
days that someone wishes to submit
adverse or critical comments this action
will be withdrawn and a subsequent
notice will be published before the
effective date. The subsequent notice

will withdraw the final action and begin
a new rulemaking by announcing a
proposal of the action and establishing a
comment period.

The Office of Management and Budget
has exampted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), I hereby certify
that this action will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709).

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 6, 1983.
This action may not be challenged later
in proceedings to enforce its
requirements. (See 307(b)(2)).

Incorporation by reference of the State
Implementation Plan for the State of New
Mexico was approved by the Director of the
Federal Register on July 1, 1982.

This notice of rulemaking is issued
under the authority of sections 110 and
172 of the Clean Air Act as amended.

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Dated: December 1, 1982.
Anne M. Gorsuch,
Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart GG—New Mexico

1. Section 52.1620 is amended by
adding new paragraph (c)(32) as follows:

§52.1620 Identification of Plan.

* * - - L

(c) * &

(32) Revisions to Air Quality Control
Regulation 652, Nonferrous Smelters—
Sulfur were adopted by the New Mexico
Environmental Improvement Board on
June 11, 1982 and submitted to EPA by
the Governor of New Mexico on July 26,
1982.

[FR Doc. 82-33250 Filed 12-6-82; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 52
[A-4-FRL 2239-3; NC-001] i

Approval and Promulgation of I
Implementation Plans; North Carolina:
Revised SO; Emission Limits

AGENCY: Environmental Protection
Agency.
ACTION: Final rule, |

SUMMARY: EPA is today announcing

approval, with specified exceptions, of |
revised sulfur dioxide (SO,z) emission |
limits for lightweight aggregate
processes and other fuel-burning
installations in North Carolina. The
North Carolina State Implementation )
Plan (SIP) approved in 1972 specified an \
SO, limit of 1.6 pounds per million i
British thermal units (#/MBTU) of heat |
input. North Carolina submitted ’
revisions to the SIP on March 22, 1977,

and additional information on January ‘
11, 1982, relaxing the limit to 2.3 #/ '
MBTU for all but 24 of the affected
sources. These 24 sources will continue
to be subject to the applicable 1.6 #/
MBTU SO limit. This change will have
only a minor effect on ambient air
quality and will not cause any violation
of the NAAQS for SO..

DATE: This action is effective January 6,
1983,

ADDRESSES: Copies of the materials
submitted by North Carolina may be
examined during normal business hours
at the following locations:

The Office of the Federal Register, 1100
L Street, NW., Room 8401,
Washington, D.C. 20408

Public Information Reference Unit,
Library Systems Branch,
Environmental Protecion Agency, 401
M Street, SW., Washington, D.C.
20460

Air Management Branch, EPA, Region
IV, 345 Courtland Street, NE., Atlanta,
Georgia 30365

Div of Environmental Mgmt, N.C, Dept.
of Natural Resources and Community
Development, Archdale Building, 512
N. Salisbury Street, Raleigh, North
Carolina 27611

Copies of the public comments
received on the proposal notice may be
seen at the two EPA offices.

FOR FURTHER INFORMATION CONTACT:
Mr. Raymond S. Gregory, Air
Management Branch, EPA Region IV at
the above address, telephone 404/881-
3286 (FTS 257-3286).

SUPPLEMENTARY INFORMATION: On
March 22, 1977, North Carolina
submitted to EPA SIP revisions changing
the SO, emissions limits in regulations
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15 NCAC 2D .0511 and .0516. A public
hearing had been held on these
revisions on December 8, 1976. They
were made effective as of April 1, 1977,
by the North Carolina Evironmental
Management Commission. The revisions
removed the requirement that fuel-
burning sources of SO, reduce their
emissions from 2.3 #/MBTU of heat
input to 1.8 #/MBTU by fuly 1, 1980, as
required by regulation .0516. In addition,
the SO; limit for lightweight aggregate
processes in regulation .0511 was
relaxed from 1.6 to 2.3 #/MBTU.

After review of the revisions ubmitted
by North Carolina, EPA requested
additional information. In response to
EPA's request, North Carolina on
January 11, 1982, submitted air quality
dispersion modeling and related
analyses of the impact of SO, emissions
from the affected sources. The submittal
identified 24 sources for which approval
of the 2.3 # limit could not be granted
based upon the information submitted.
The analyses showed that the NAAQS
probably would not be protected, based
on the initial modeling, if the 24 sources
were allowed to emit at the higher limit.
EPA proposed approval of these
revisions except for their application to
those 24 sources in the Federal Register
of June 28, 1982 (47 FR 27873). In the
same Federal Register notice, EPA
called for public comments on the
proposed action. There were 11
responses to the call for comments. The
following is a discussion of these
comments:

Comment

Several sources and the State
commented that the stack parameters
used for the air quality modeling of 13 of
the 24 sources were erroneous. Air
quality modeling was submitted to
demonstrate that these 13 sources could
emit SO, at the higher limit of 2.3 #/
MBTU while protecting the NAAQS.
Response

On the basis of North Carolina's
January 11, 1982 submittal, EPA did not
propose action on these 24 sources.
Therefore, EPA cannot take final action
on these sources in today’s notice. EPA's
preliminary review of the materials
submitted, including new information
submitted by North Carolina on July
27 and August 26, 1982 shows that the
following 8 sources can be allowed
to limit SO, at the 2.3 #/MBTU limit:

Source County
Pfizer Brunswick
Cranston Print Works Henderson
Dorothea Dix Wake
Estech General Chemical Brunswick
USS Agrichem Brunswick
Cannon Mills #1 Cabarrus
Seymour Johnson AFB Wayne
Duke Allen Gaston

EPA will take action on these 8
sources in a separate Federal Register
notice. In the meantime, they will
continue to be subject to the 1.6 #/
MBTU SO; limit.

Comment

One source commented that the model
used for their plant was incorrect. They
indicated that additional modeling
would be submitted at a later date.

Response

This source will still be subject to the
SO, emission limit of 1.6 #/MBTU until
submittal by the State of a SIP revision.

Comment

A modified revision of an approved
EPA model was submitted which
indicated as allowing one source to emit
at the higher SO, limit of 2.3 #/MBTU.

Response

The modified model is being
reviewed. Until action is taken to
approve or disapprove the modified
model this source will remain subject to
the SO; emission limit of 1.6 #/MBTU.

Comment

One source located in a complex
terrain area commented that the model
used for their source (Valley) was
“extremely conservative”.

Response

The Valley is an approved model for
use in complex terrain. Unless a
different and appropriate model is
demonstrated for use in a particular
complex terrain situation the use of the
Valley is acceptable.

Comment

One commenter expressed concern
over the effect of the 2.3 #/MBTU SO,
limit on acid rain. The same commenter
pointed out that there was no scientific
data or compelling social reason for the
revision and that such variances
(revisions) should be approved on a
case-by-case basis only.

Response

The control strategy demonstration
showed through mathematical
dispersion modeling that the NAAQS
would be protected. This was the only
information EPA could considerin  *
acting on this revision since all
procedural requirements had been met,
and since there are presently no CAA
provisions for limiting SO, levels below
the NAAQS out of concern for acidic
deposition.

North Carolina stated in the submittal
of additional information (January 11,
1982) that the 24 sources would be

further analyzed. Based on new
information submitted by North
Carolina on July 27, 1982, and August 26,
1982, 8 of the 24 sources as indicated
above will be propesed for approval by
EPA in a separate Federal Register
notice. In addition, 9 of the 24 sources
are considering permit conditions
limiting their emissions so that the
NAAQS will be protected at the 2.3 #/

MBTU limit for SOa:

Source
Burlington
Liggett-Meyers
Fiber Industries
Fiber Industries
American Enka
Hercofina
Cannon Mills
Alba Waldensian, P&W

Plant
Valdese Manufacturing

County
Durham
Durham
Rowan
Cleveland
Buncombe
New Hanover
Catawba
Burke

Burke

Meanwhile, these 9 sources will
continue to be subject to the original
Federally approved SO; emission limit

of 1.6 #/MBTU.

There is one source, Duke Cliffside,
for which the State has adopted a permit
restricting the emission limit for SOa to
2.2 #/MBTU in order to protect the
NAAQS (submitted September 24, 1982).
Appropriate EPA action will be taken
when the review of this permit is

completed.

Action. EPA today is approving
revisions to the North Carolina Air
Quality Regulations 15 NCAC 2D.0511
and .0516 except for their application to
the following sources:

Source

Cannon Mills

Fiber Industries

Texasgulf

Duke-Cliffside

American Enka

Dayco Southern

Olin Corporation *

Appalachian State Univ

Travenol Labs

Alba Waldensian, P&W
Plant

Valdese Manufacturing

Hercofina

Liggett & Meyers

Burlington

Reynolds-Whitaker Park

Fiber Industries

Pfizer

Cranston Print Works

Dorothea Dix

Estech General Chemical

USS Agrichem

Cannon Mills #1

Seymour Johnson AFB

Duke Allen

County

Catawba

Cleveland

Beaufort
Rutherford/Cleveland
Buncombe

Haywood
Transylvania
Watauga

McDowell

Burke

Burke
New Hanover
Durham
Durham
Forsyth
Rowan
Brunswick
Henderson
Wake
Brunswick
Brunswick
Cabarrus
Wayne
Gaston

These sources will continue to be
subject to the 1.6 #/MMBTU SO.
standard pending further analysis. Ag
indicated earlier, corrected modeling
input for B of the 24 sources indicates
they can be approved for the 2.3 #/
MBTU limit; these 8 sources will be
dealt with in another notice. In addition,
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it is anticipated that of the remaining 16
sources, 9 could be allowed to emit SO,
at 2.3 and 1 at 2.2 #/MBTU at a later
date with appropriate permit conditions
and EPA action.

Under Section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 7, 1983. This action
may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).) -

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
North Carolina was approved by the Director
of the Federal Register on July 1, 1982.

List of Subjects in 40 CFR Part 52

Air pollution control,
Intergovernmental relations, Ozone,
Sulfur oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons.

(Sec. 110 of the Clean Air Act (42 U.S.C.
7410))

Dated: December 1, 1982.

Anne M. Gorsuch,
Administrator.

PART 52—[AMENDED]

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart Il—North Carolina

In § 52.1770, paragraph (c) (32) is
added to read as follows:

§ 52.1770 Identification of plan.

* L - - -

(¢) The plan revisions listed below
were submitted on the dates specified.

- * - * -

(32) Revised SO limit for all but 24
(see FR of December 7, 1982) fuel-
burning sources (changes in regulations
2D.0511 and .0516), submitted on March
22,1977, and January 11, 1982, by the
North Carolina Department of Natural
Resources and Community
Development.

[FR Doc. 82-33249 Filed 12-6-82: 8:45 am]
BILLING CODE 8560-50-M

40 CFR Part 52
[TN-001; A-4-FRL-2253-5]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Plan Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: EPA is today announcing
approval of State Implementation Plan
(SIP) revisions submitted by the
Tennessee Department of Public Health,
pursuant to the requirements of Part D
of Title I of the Clean Air Act (CAA) of
1977, for the Kingsport particulate
nonattainment area. EPA is also today
announcing approval of a visible
emission reading technique for
nontraditional fugitive dust sources, and
state-adopted standards of performance

for storage vessels for petroleum liquids.

EPA proposed approval of these plan
revisions on September 7, 1982, (47 FR
39203), and invited public comments on

that action. No comments were received.

DATE: These actions are effective
January 6, 1983. .
ADDRESSES: Copies of the materials
submitted by the State may be
examined during normal business hours
at the following locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20460

Air Management Branch, EPA, Region
IV, 345 Courtland Street, NE,, Atlanta,
Georgia 30365 ’

Library, Office of the Federal Register,
1100 L Street NW., Room 8401,
Washington, D.C. 20005

Division of Air Pollution Control,
Tennessee Department of Public
Health, 150 9th Avenue North,
Nashville, Tennessee 37203

FOR FURTHER INFORMATION CONTACT:

Mr. Raymond S. Gregory, Air Management

Branch, EPA Region IV at the above
address and telephone number 404/881-
3286 or FTS 257-3286.

SUPPLEMENTARY INFORMATION: On
March 3, 1978 (43 FR 8962 at 9035),
September 11, 1978 (43 FR 40412 at
40432), and August 27, 1979 (44 FR
50098), EPA designated a number of
areas in the State of Tennessee as not
attaining certain national ambient air
quality standards (NAAQS). A portion
of Kingsport was designated
nonattainment for the primary and
secondary NAAQS for particulate
matter. Implementation plan revisions
for attainment of the particulate matter
NAAQS were conditionally approved

for Kingsport on November 17, 1980 (45
FR 75660 at 75661), and final approval
was given on May 27, 1982 (47 FR 23160
at 23162).

As part of the original approval, the
State was required to submit permits
without expiration dates. As the subject
permits have periodically expired, the
State has reissued them without
expiration dates. On May 10, 1982, the
State submitted certain reissued
permits. With that submittal, permits for
some additional minor fugitive dust
sources and certain permits with minor
changes not affecting emissions
amounts were included. There will be a
net air quality benefit from these
changes.

Included in the May 10, 1982,
submittal was a technique for reading .
visible emissions from nontraditional
fugitive dust sources. The opacity
determined using this method will be
based on an average of 8 consecutive
observations recorded at 15-second
intervals. This method is to be used for
reading the opacity of emissions from
roads and parking areas in the Kingsport
particulate nonattainment area.

The State submitted on May 5, 1982, a
revision which is entitled “Standards for
Performance for Storage Vessels for
Petroleum Liquids Constructed after
May 18, 1978, This rule (1200-3-16—
.09a) is substantially the same as EPA's
New Source Performance Standard of
the same title (40 CFR Part 60 Subpart
Ka) except for two items. The first item
of concern is in the section on testing
and procedures. It includes a
requirement for testing of secondary
seal gaps. The regulation states:
“Determine the gap areas and maximum
gap widths between the primary seal
and the tank wall, and the secondary
seal and the tank wall according to the
following frequency and furnish the
Technical Secretary with a written
report of the results within 60 days of
performance of gap measurements
* * *" However, the State failed to
include a schedule (“frequency”) for
testing the secondary seals. For the
primary seals, Tennessee's regulation
states, “Gap measurements shall be
performed within 60 days of the initial
fill with petroleum liquid and at least
once every year thergafter.” This
frequency should have been specified
for the secondary seals also. EPA is
approving this standard with the
understanding that the State will require
the secondary seals to be tested on the
same frequency as the primary seals.

The second item concerns the prior
notice given to the State before the gap
measurement is made in order to afford
the State an opportunity to have an
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observer present. EPA's standard
requires 30 days prior notice. The State’s
standard does not specify a minimum
time period of prior notice. EPA is
approving this standard with the
understanding that the State will require
a minimum time period for prior notice
of 30 days before the gap measurement
is to be made.

EPA proposed approval of the above
plan revisions on September 7, 1982,
Federal Register (47 FR 39203), and
invited public comments on the
proposed action. No comments were
received.

Action. Based on the foregoing, EPA is
today approving revisions to the
Tennessee State Implementation Plan
concerning source permits for the
Kingsport particulate nonattainment
area, a visible emission reading
technique for nontraditional fugitive
dust sources, and standards of
performance for storage vessels for
petroleum liquids constructed after May
18, 1978. The last approval is made with
the understanding that the State will
require the secondary seal gaps to be
measured on the same frequency as the
primary seal gaps, and that the State
will require sources to give 30 days prior
notice of seal gap measurements. This
action is effective January 6, 1983.

Under Section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 7, 1983, This action
may not be challenged later in
proceedings to enforce its requirements.

The Office of Management and Budget
has exempted this rule from the
requirement of Section 3 of Executive
Order 12291.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Tennessee was approved by the Director
of the Federal Register on July 1, 1982.

List of Subjects in 40 CFR Part 52

Air pollution control,
Intergovernmental relations, Ozone,
Sulfur oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons.

Dated: December 1, 1982,

Anne M. Gorsuch,
Administrator.

PART 52—[AMENDED]

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart RR—Tennessee

In § 52.2220, paragraph (c)(50) is
added to read as follows:

§ 52.2220 Identification of plan.
- * - - -

(c) The plan revisions listed below
were submitted on the dates specified.

(50) Certain State permits for the
Kingsport area, and a visible emission
technique for nontraditional fugitive
dust sources (Method 1) submitted on
May 10, 1982; and a revision entitled
Standard of Performance for Storage
Vessels for Petroleum Liquids
Contracted after May 18, 1978, (1200-3-
16-/.09a) submitted May 5, 1982, by the
Tennessee Department of Public Health.
[FR Doc. 82-33251 Filed 12-6-82; 8:45 am)
BILLING CODE 6560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-36
[FPMR Amdt. F-55]

Federal Information Processing
Standard Languages and Procedures

AGENCY: General Services
Administration.
ACTION: Final rule.

SUMMARY: This regulation provides
implementation provisions for Federal
use of the three programing languages
that have been adopted as Federal
Information Processing Standards
(FIPS). FIPS PUB 21-1 COBOL is
currently in effect; FIPS PUB 68 Minimal
BASIC and FIPS PUB 69 FORTRAN
became effective on September 4, 1980
and are applicable to all compilers
delivered on or after March 4, 1982.
Standard terminology for use in
requirements documents, including
solicitations, is provided to ensure that
compilers acquired by the Government
and those used by Government
contractors in the performance of ADP
services have been validated and are in
compliance with the applicable standard
insofar as the language elements
included in a FIPS PUB are tested. The
intended effect is to increase portability
of application programs and thereby
increase economy and efficiency.
EFFECTIVE DATE: March 4, 1982.

FOR FURTHER INFORMATION CONTACT:

P. Patton, Procurement Policy and
Regulations Branch, Office of Policy and
Planning, ADTS (202-566-0194).
SUPPLEMENTARY INFORMATION: The
General Services Administration has
determined that this rule is not a major
rule for the purposes of Executive Order
12291 of February 17, 1981, The General
Sevices Administration’s decisions are
based on adequate information

concerning the need for, and
consequences of, this rule. This rule has
been structured to maximize the benefits
to Federal agencies. This is a
government-wide management
regulation that will have little or no
effect on society.

List of Subjects in 41 CFR Part 101-36

ADP, Computer technology,
Government procurement and property
management, Security measures.

PART 101-36—ADP MANAGEMENT

1. The table of contents of Part 101-36
is amended by revising two entries and
adding eight entries as follows:

Subpart 101-36.13—Implementation of
Federal Information Processing and
Federal Telecommunication Standards Into
Solicitation Documents

Sec.

101-36.1303-8 Compiler.

101-36.1303-7 Validation of compilers,

101-36.1305 Software standards other than
programing languages.

101-36.1305-1 [Reserved]

101-36.1310 Federal Information Processing
Standards (FIPS) programing languages.

101-36.1310-1 FIPS PUB 21-1, Federal
Standard COBOL.

101-36.1310-2 FIPS PUB 68, Federal
Standard Minimal BASIC.

101-36.1310-3 FIPS PUB 69, Federal
Standard FORTRAN.

101-36.13104 Development or acquisition
of application programs.

101-36.1311 Validation of compilers.

2. Section 101-36.1303-8 is added as
follows:

§ 101-36.1303-6 Compiler.

“Compiler” means the combination of
equipment and software/firmware
elements used to convert a source
program written in a high level
programing language into a form
capable of being executed by a
computer, or to cause a source program
written in a high level programing
language to be executed on a computer.
The terms “interpreter” and “processor”
can be used interchangeably with the
term “compiler."”

3. Section 101-36.1303-7 is added as
follows:

§ 101-36.1303-7 Validation of compilers.

“Validation of compilers means the
process of testing a given compiler
against certain predetermined
conditions and specifying which, if any,
conditions are not met.

4. Section 101-36.1305 is recaptioned
and revised as follows:




54938

Federal Register / Vol. 47, No. 235 / Tuesday, December 7, 1982 / Rules and Regulations

§ 101-36.1305 Software standards other
than programing languages.

This section provides standard
terminology for use in requirements
documents, including solicitations, in the
areas of standardization listed in § 101-
36.1303-3, except programing languages
(see § 101-36.1310).

§ 101-36.1305-1 [Reserved]

5. Section 101-36.1305-1 is removed
and reserved.

6. Section 101-36.1310 is added to
establish a separate section for Federal
Information Processing Standard (FIPS)
programing languages as follows:

§ 101-36.1310 Federal Information
Processing Standards (FIPS) programing
languages.

Agencies use high level languages for
certain computer application programs.
When a FIPS PUB is applicable to any of
those languages, the provisions of the
related subsection of this section shall
be followed.

7. Section 101-36.1310-1 is added to
replace § 101-36.1305-1 as follows:

§ 101-36.1310-1 FIPS PUB 21-1, Federal
Standard COBOL.

FIPS PUB 21-1 specifies the use of
American Naional Standard Programing
Language COBOL, X3.23-1974, as the
Federal Standard COBOL. The standard
terminology for use in requirements
documents, including solicitations, is:
Acquisition of COBOL Language Compilers

COBOL compilers offered as a result of the
requirements of which this is a part shall
implement all of the language elements of the
level of Federal Standard COBOL specified
elsewhere in this requirements document
(insert reference here) as well ag’any
additional language elements specified
elsewhere in this document (insert reference).
The compiler shall enable the user to specify
optionally a level of Federal Standard
COBOL that will monitor the source program
at compile time. The compiler shall have the
capability to monitor each level at or below
the highest level of implementation for the
compiler, The monitoring capability shall
consist of an analysis of the syntax included
in the level as selected for monitoring. Any
syntax not conforming to the specified level
shall be identified through a diagnostic
message in the source program listing. The
diagnostic message shall contain at least the
identification of the source program line
number for each nonconforming syntax and
identify the level of Federal Standard COBOL
that supports the syntax, or shall indicate
that the syntax is nonstandard COBOL.

(End of Requirements Provision)

8. Section 101-36.1310-2 is added to
implement Federal Standard Minimal
BASIC as follows:

§101-36.1310-2 FIPS PUB 68, Federal
Standard Minimal BASIC.

FIPS PUB 68 specifies the use of
American National Standard Minimal
BASIC, X3.60-1978, as the Federal
Standard Minimal BASIC. The standard
terminology for use in requirements
documents, including solicitations, is:

Acquisition of BASIC Language Compilers

BASIC compilers offered as a result of the
requirements of which this is a part shall
implement Federal Standard Minimal BASIC,
as well as any additional language elements
as specified elsewhere in the requirements
document (insert reference here).

(End of Requirements Provision)

9. Section 101-36.1310-3 is added to
implement Federal standard FORTRAN
as follows:

§ 101-36.1310-3 FIPS PUB 69, Federal
Standard FORTRAN.

FIPS PUB 69 specifies the use of
American National Standard
Programing Language FORTRAN, X3.9-
1978, as the Federal Standard
FORTRAN. The standard terminology
for use in requirements documents,
including solicitations, is:

Acquisition of FORTRAN Language
Compilers

FORTRAN compilers offered as a result of
the requirements of which this is a part shall
implement all of the language elements of the
level of Federal Standard FORTRAN
specified elsewhere in this requirements
document (insert reference here), as well as
any additional language elements as
specified elsewhere in this document (insert
reference). The compiler shall enable the user
to monitor any statement appearing in the
source program that does not conform
syntactically to the specifications of Federal
Standard full FORTRAN.

(End of Requirements Provision)

10. Section 101-36.1310-4 is added to
incorporate requirements terminology
when application programs and
programing services are to be developed
or acquired as follows:

§ 101-36.1310-4 Development or
acquisition of application programs.
Requirements documents for the
development or acquisition of
application programs shall specify the
use of Federal Information Processing
Standards (FIPS) programing languages
unless the agency determines under
procedures established by its Senior
Official designated under the Paperwork
Reduction Act of 1980 (see 44 U.S.C.
3506(b)) that the purpose of economy
and efficiency in the use of ADP will not
be served through the use of a Federal
Standard language. The standard -
terminology for use in requirements
documents, including solicitations, when
application programs are to be

developed or acquired using Federal
Standard programing languages is:

Development or Acquisition of Application
Programs

When computer application programs are
developed or acquired as a result of the
requirements of which this is a part, and one
of the Federal Standard programing
languages is specified elsewhere in this
requirements document (insert reference
here), only the language elements of that
Federal Standard, as well as any additional
language elements as specified elsewhere in
this document (insert reference) shall be
used. In these cases, if services provided
include compilation(s), compilers used to
perform these services shall be validated in
accordance with FPMR § 101-36.1311.

(End of Requirements Provision)

11. Section 101-36.1311 is added as
follows:

§ 101-36.1311 Validation of compilers.

(a) The party offering a compiler
asserted to conform to one of the
Federal Standard languages shall be
responsible for securing validation of
the compiler when: (1) Offered to the
Federal Government for purchase, lease,
or use in connection with ADP services,
or (2) used to develop computer
programs when providing programing
services or compilation.

(b) A Compiler, which is offered or
used by vendors as a result of
requirements set forth by Federal
agencies in requirements documents,
including solicitations, shall meet the
language elements of the designated
FIPS PUB, To confirm that the
specifications of the designated FIPS
have been met, compiler test cases have
been developed and approved for use.

Separate Compiler Validation System
(CVS) routines for each Federal
standard language are maintained by
the General Services Administration’s
Federal Compiler Testing Center
(FCTC). s

(c) Federal agencies shall use these
test results to confirm that the compiler
meets the language elements
specifications of that Federal Standard.
When an agency has indicated in a
requirements document that a waiver
applies to a Federal Standard language
specification, only the portions of the
language that have been waived are
excluded from the validation
requirements.

(d) The FCTC will conduct compiler
validations, as specified in the Compiler
Testing Procedures, for each requestor,
These validations normally shall be
conducted annually. Recertification of a
previous validation may be substituted
for a new validation (at the discretion of
the FCTC) if no errors were identified
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during the previous validation and if no

change has been made to the compiler,

its supporting system software, or the

CVS in the interim.

(e) The requestor is responsible for
providing the test facilities necessary to
perform the validation. The FCTC
conducts a validation test using the
appropriate CVS and provides a
Validation Summary Report
summarizing the test results. If the
validation results warrant, a Certificate
of Validation is issued.

(f) Validation is performed on a cost-
reimbursable basis. The FCTC will send
the requestor an estimate of validation
cost that must be approved before
beginning the validation process.

(g) Unresolved questions and/or any
ambiguities that are identified by the
FCTC or by the requestor shall be
referred to the National Bureau of
Standards (NBS) for resolution in
accordance with FIPS PUB 29-1
Interpretation Procedures for Federal
Information Processing Standard
Languages.

(h) Requests for, and questions on,
validation service should be addressed
to:

General Services Administration (CFT),
Office of Software Development, Federal
Compiler Testing Center, 5203 Leesburg
Pike, Suite 1100, Falls Church, VA 22041,
telephone: (703) 756-6153.

(i) When an agency determines that
the nature of the requirement is such
that a compiler may be offered that has
not yet been validated, the requirements
provision in paragraph (j) of this section
shall be included in the requirements
documents, including solicitations. This
alternative allows a vendor to be
responsive to the document if a request
for validation of the offered compiler
has been made. However, if an agency
determines that it is essential for a
compiler to be validated before being
offered, the requirements provision in
paragraph (k) of this section shall be
included in the document. This latter
alternative may tend to restrict
competition. The requirements provision
in paragraph (k) of this section will not
be used before July 1, 1983 for
requirements for BASIC copilers
because the validation of BASIC
compilers will not begin until July 1,
1982. This limitation on use of the
requirements provision does not apply
to COBOL or FORTRAN compilers.

(i) The standard terminology for
allowing delayed validation is:

Delayed Validation of Compilers

In addition to the compiler requirements
specified elsewhere in this requirements
document, all compilers for Federal Standard
programing languages brought into the

Federal inventory as a result of this
document and those compilers used by
vendors to develop programs or provide
services shall be tested using the official
Compiler Validation System (CVS).
Validation shall be in accordance with
Federal Property Management Regulations
(FPMR) § 101-36.1311.

The results of the validation shall be used
to confirm that the compiler meets the
requirements of the applicable Federal
standard specified elsewhere in this
document. To be considered responsive, the
vendor shall:

(1) Certify in the proposal that all Federal
Standard programing language compilers
offered in response to this document have
been submitted for validation as set forth in
FPMR § 101-36.1311, or have been previously
validated and listed in the latest Federal
Compiler Testing Center (FCTC) Certified
Compiler List. Proof of current validation will
be provided in the form of a Certificate of
Validation from the FCTC. Unless specified
elsewhere in the requirements document,
proof of submission for validation will be in
the form of a letter from the FCTC scheduling
the validation.

(2) Agree to correct all deviations from the
applicable Federal Standard reflected in the
Validation Summary Report {VSR) not
previously covered by a waiver. All
deviations must be corrected within 12
months from the date of contract award
unless otherwise specified elsewhere in this
document. If an interpretation of the Federal
Standard is required that will invoke the
procedures set forth in FIPS PUB 29-1, such a
request for interpretation shall be made
within 30 calendar days after contract award.
Any corrections that are required as a result
of decisions made under the procedures of
FIPS PUB 29-1 shall be completed within 12
months of the date of formal notification to
the contractor of the approval of the
interpretation. Proof of correction in either
case will be in the form of a Certificate of
Validation from the FCTC for the corrected
compiler. Failure to make required
corrections within the time limits set forth
above shall be deemed a failure to deliver
required software. The liquidated damages as
specified for failure to deliver the operating
system or other software shall apply.

(End of Requirements Provision)

(k) The standard terminology for
requiring prior validation is:

Prior Validation of Compilers

In addition to the complier requirements
specified elsewhere in this requirements
document, all compilers for Federal Standard
programing languages brought into the
Federal inventory as a result of this
document and those compilers used by
vendors to develop programs or provide
services shall have been tested using the
official Compiler Validation System (CVS).
Validation shall be in accordance with
Federal Property Management Regulations
(FPMR) § 101-36.1311.

The results of the validation shall be used
to confirm that the compiler meets the
requirements of the applicable Federal
Standard specified elsewhere in this

document. To be considered responsive, the
vendor shall:

(1) Certify in the proposal that all Federal
Standard programing language compilers
offered in response to this document have
been previously validated as set forth in
FPMR § 101-36.1311 and listed in the latest
Federal Compiler Testing Center (FCTC)
Certified Compiler List. Proof of current
validation will be provided in the form of a
Certificate of Validation from the FCTC.

(2) Agree to correct all deviations from the
applicable Federal Standard reflected in the
Validation Summary Report (VSR) not
previously covered by a waiver. All
deviations must be corrected within 12
months from the date of contract award
unless otherwise specified elsewhere in this
document. If an interpretation of the Federal
Standard is required that will invoke the
procedures set forth in FIPS PUB 29-1, such a
request for interpretation shall be made
within 30 calendar days after contract award.
Any corrections that are required as a result
of decisions made under the procedures of
FIPS PUB 29-1 shall be completed within 12
months of the date of formal notification to
the contractor of the approval of the
interpretation. Proof of correction in either
case will be in the form of a Certificate of
Validation from the FCTC for the corrected
compiler. Failure to make required
corrections within the time limits set forth
above shall be deemed a failure to deliver
required software. The liquidated damages as
specified for failure to deliver the operating
system or other software shall apply.

Note.—This requirements provision cannot
be used before July 1, 1983 for requirements
for BASIC compilers because the validation
of BASIC compilers will not begin until July 1,
1982,

(End of Requirements Provision)

(1) If the party offering the compiler is
an activity of the Federal Government,
the Federal agency shall be responsible
for securing the validation of the
compiler in accordance with this § 101-
36.1311.

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c})

Dated: November 15, 1982.

Ray Kline,

Acting Administrator of General Services.
[FR Doc. 82-33140 Filed 12-8-82; 8:45 am|

BILLING CODE 6820-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 401 and 405

Medicare Program; Conditions for
Medicare Coverage of Surgery To
Relieve Obstructions to Vertebral
Artery Blood Flow (Vertebral Artery
Surgery) '

AGENCY: Health Care Financing
Administration (HCFA), HHS.
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ACTION: Notice of HCFA ruling.

SUMMARY: This notice announces a
HCFA ruling that restates Medicare
policy on coverage of vertebral artery
surgery. Medicare covers medical
procedures only if the procedures are
safe and effective. Available evidence
shows that five types of surgical
procedures performed to relieve an
obstruction of the vertebral artery blood
flow are safe and effective, but only if
each of four conditions is met,
EFFECTIVE DATE: Effective for services
furnished on or after September 1, 1978,
FOR FURTHER INFORMATION CONTACT:
Sheila Ryan, Director, Division of
Medical Services Coverage Policy, (301)
594-8561

SUPPLEMENTARY INFORMATION: We plan
to compile and publish all HCFA rulings
in the “Health Care Financing
Administration Rulings" booklet which
will be indexed for citation purposes.
When this ruling is republished in the
booklet, it will be known as HCFAR 82~
3. The text of the HCFA ruling is as
follows:

Conditions for Medicare Coverage of
Surgery To Relieve Obstructions to
Vertebral Artery Blood Flow (Vertebral
Artery Surgery)

[HCFAR 82-3]

Purpose: This ruling restates policy on
Medicare coverage of vertebral artery
surgery.

Citations: Section 1862(a)(1) of the
Social Security Act (42 U.S.C.
1395y(a)(1)); 42 CFR 405.310(k); 42 CFR
401.108.

Pertinent History: Section 1862(a)(1)
of the Social Security Act prohibits
payment for any expenses incurred for
items or services “which are not
reasonable and necessary for the
diagnosis or treatment of illness or
injury or to improve the functioning of a
malformed body member". HCFA has
interpreted this provision to exclude
from Medicare coverage, health care
services and items that are not
demonstrated by acceptable clinical
evidence to be safe and effective. A
variety of standards are used to
determine whether there is acceptable
clinical evidence to warrant a service or
procedure. These include approval by
the National Institutes of Health, testing
by university medical centers, reports
published in major medical journals,
and general acceptance by the medical
community. HCFA's source of medical
advice on issues of medical safety and
efficacy of items and services is the
Public Health Service (PHS).

In 1978, in response to a request by
HCFA, PHS advised that five types of

vertebral artery surgery can be
medically reasonable and necessary,
provided that certain conditions are met.
This advice was incorporated in
instructions to carriers and
intermediaries, effective for services
furnished on or after September 1, 1978.
(See Part A Intermediary Manual,

. Chapter II, Coverage of Services,

Coverage Issues Appendix, § 35-32;
Medicare Carriers Manual, Chapter 11,
Coverage and Limitations, Coverage
Issues Appendix, § 35-32; and Medicare
Hospital Manual, Chapter II, Coverage
of Hospital Services, Coverage Issues
Appendix, § 35-32.)

Since that time, it has come to our
attention that these instructions have
been challenged in hearings before
Administrative Law Judges (ALJs).
These hearings provide an opportunity
to appeal determinations by a carrier or
intermediary that a procedure is not
medically reasonable and necessary in a
particular case. Because it is not feasible
administratively to present expert
medical advice at each hearing in which
this issue may arise, we are adopting
these instructions as a ruling in order to
make them binding on AL]Js. This will
also assure that HCFA's policy on this
issue is applied uniformly.

Held: The following five surgical
procedures are performed to relieve
obstructions to vertebral artery blood
flow—

1. Vertebral artery endarterectomy, a
procedure that removes arteriosclerotic
plaques that are inside the vertebral
artery;

2. Vertebral artery by-pass or
resection with anastomosis or graft;

3. Subclavian artery resection, with or
without endarterectomy;

4. Removal of laterally located
osteophytes anywhere in the Cs(C;)-C;
course of the vertebral artery; and

5. Arteriolysis that frees the artery
from surrounding tissue, with or without
arteriopexy (fixation of the vessel).

These procedures are safe and
effective and, as such, are covered
Medicare services, only if each of the
following conditions is met:

1. Symptoms of vertebral artery
obstruction exist. These symptoms
include vertigo (sometimes called
“dizziness"), vision or speech defects,
transient basilar ischemia, stroke,
ataxia, and mental confusion. Rotation
of the patient's head during physical
examination may elicit or accentuate the
symptoms. .

2. Conditions other than obstructions
resulting in blocked vertebral artery
blood flow have been considered and
ruled out. Other possible causes include
orthostatic hypotension, acoustic
neuroma, labyrinthitis, diabetes

mellitus, various degenerative and
systemic disorders of the brain and
nervous system, and hypoglycemia-
related disorders.

3. There is radiographic evidence of a
valid vertebral artery obstruction. If
angiograms are used, they should show
the aortic arch with the vessels off the
arch and the vessels of the head and
neck, providing biplane views of the
carotid and vertebral vascular system.
Serial views are also needed to be able
to diagnose subclavian artery
obstruction. Obstructions include—

a. Intravascular obstructions, that is,
arteriosclerotic lesions within the
vertebral artery or in other arteries;

b. Extravascular obstructions such
as—

i. Bony tissue or osteophytes, located
laterally in the Cs(C;)-C: cervical
vertebral area course of the vertebral
artery, most commonly at Cs-Ce;

ii. Anatomical variations, that is,
anomalous location of the origin of the
vertebral artery, and tortuosity and
kinks of the vertebral artery; and

iii. Fibrous tissue, that is, connective
tissue changed as a result of
manipulation of the neck for neck pain
or injury associated with bematoma
(also called “external bands",
“tendinous slings”, and “fibrous
bands").

Connective tissue along the course of
the vertebral artery and vertebral artery
tortuosity and kinks only rarely result in
symptoms of vertebral artery
obstruction,

4. Contraindications to the procedure
are not present. For example, coexistent
obstructions of multiple cerebral vessels
would prevent increased blood flow
through the vertebral artery from
significantly benefiting the patient.

Further Held: Vertebral artery surgery
not meeting the conditions described in
this ruling is excluded from Medicare
coverage under the authority of section
1862(a)(1) of the Act.

Effective Date: As explained above,
we have previously issued policy in
general instructions providing for
Medicare coverage of vertebral artery
surgery within certain limitations,
effective for services furnished on or
after September 1, 1978. Since this ruling
is a restatement of policy that has been
in effect since that date, this ruling is
effective for services furnished on or
after September 1, 1978.

(Secs. 1102 and 1862(a)(1) of the Social
Security Act, 42 U.S.C. 1302 and 1395y(a)(1))

(Catalog for Federal Domestic Assistance
Program No. 13.773, Medicare-Hospital
Insurance and No. 13.774, Medicare-
Supplementary Medical Insurance)




Federal Register / Vol. 47, No. 235 / Tuesday, December 7, 1982 / Rules and Regulations

54941

Dated: November 30, 1982,
Carolyne K. Davis,
Administrator.

[FR Doc. 82-33309 Filed 12-8-82; 8:45 am]
BILLING CODE 4120-03-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[ Docket No. FEMA-6456]

Communities With Minimal Flood
Hazard Areas for the National Flood
Insurance Program

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule.

suMMARY: The Federal Emergency
Management Agency, after consultation
with local officials of the communities
listed below, has determined, based
upon analysis of existing conditions in
the communities, that these
communities’ Special Flood Hazard
Areas are small in size, with minimal
flooding problems. Because existing
conditions indicate that the area is
unlikely to be developed in the
foreseeable future, there is no
immediate need to use the existing
detailed study methodology to
determine the base flood elevations for
the Special Flood Hazard Areas.

Therefore, the Agency is converting
the communities listed below to the
Regular Program of the National Flood
Insurance Program (NFIP) without
determining base flood elevations.
EFFECTIVE DATE: Date listed in fourth
column of list of Communities with
Minimal Flood Hazards Areas.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division (202) 287-0230, Federal
Emergency Management Agency,
Washington, D.C. 20472.
SUPPLEMENTARY INFORMATION: In these
communities, the full limits of flood
insurance coverage are available at
actuarial, non-subsidized rates. The
rates will vary according to the zone
designation of the particular area of the
community.

Flood insurance for contents, as well
as structures, is available. The
maximum coverage available under the
Regular Program is significantly greater
than that available under the Emergency
Program.

Flood insurance coverage for property
located in the communities listed can be
purchased from any licensed property
insurance agent or broker serving the

eligible community, or from the National
Flood Insurance Program. The effective
date of conversion to the Regular
Program will not appear in the Code of
Federal Regulations except for the page
number of this entry in the Federal
Register.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have significant economic impact on a
substantial number of small entities.

This rule provides routine legal notice
regarding the completed stage of
engineering tasks in delineating the
special flood hazards areas of the
specified community and imposes no
new requirements or regulations on
participating communities.

List of Subjects in 44 CFR Part 65
Flood insurance, Flood plains.
PART 65—{AMENDED]
The entry reads as follows:

§ 65.7 List of communities with minimal
flood hazard areas.

County

Community reqular
New M: Bemalillo Village of Los Ranchos de Albu- | Jan. 3, 1983,
querque.
Hiinois. Marshalt City Of HOMY ..ccouciuiisiinionissasssisssossiscsss
Maryland. Cartoll Town of }
Michigan Oakland City of Orchard
Mir Chisago City of Chisago Ci
Mir Chisago. City of Lir
New Jersey Salem T hip of
P yh (1 e B R S T hip of
P iy Schuylkill T hip of Ri
Minols: B Village of Cherry
Hifinois. will Village of Peotone.
Nlinois. Cook Village of W
Mississippi Washing City of He
P ylvani Carbon T

I

Ti hip of West Salem........c........! | Do.
Det Norte County. Jan. 24, 1983.
Village of Manii Jan, 28, 1983,
City Of Center City .......o.remsmsssssns Do.
T ip of Springfi Do.
Township of SPana.........smrens Do.

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of
1968), effective January 28, 1969 (33 FR 17804, November 28, 1968), as amended; 42 U.S.C.
4001-4128; E.O. 12127, 44 FR 19367; and delegation of authority to the Associate Director,

State and Local Programs and Support).
Issued: November 16, 1982,
Dave McLoughlin,

Acting Associate Director, State.and Local Programs and Support.

[FR Doc. 82-33026 Filed 12-6-82; 8:45 am)
BILLING CODE 6718-03-M

44 CFR Part 67

National Flood Insurance Program;
Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

SUMMARY: Final base (100-year) flood
elevations are listed below for selected
locations in the nation.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the

community is required to either adopt or
show evidence of being already in effect

“in order to qualify or remain qualified

for participation in the National Flood
Insurance Program (NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base (100-year) flood
elevations, for the community. This date
may be obtained by contacting the office
where the maps are available for
inspection indicated on the table below.

ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
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Engineering Branch, National Flood
Insurance Program, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0237.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the final
determinations of flood elevations for
each community listed.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448)), 42 U.S.C. 4001~
4128, and 44 CFR Part 67. An
opportunity for the community or
individuals to appeal this determination
to or through the community for a period
of ninety (90) days has been provided,

and the Agency has resolved the
appeals presented by the community.

The Agency has developed criteria for
flood plain management in floodprone
areas in accordance with 44 CFR Part
60.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the final flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future

FINAL BASE (100-YEAR) FLOOD ELEVATIONS

construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordianaces are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

List of Subjects in 44 CFR Part 87

Flood insurance, Flood plains.

The final base (100-year) flood
elevations for selected locations are:

#Depth in
feet above
State City/town/county Source of flooding Location *Elevation
in feet
(NGVD)
Pannsylvania...... ... ... Silver Spring, Township Cumberiand County (Docket | Conodoguinet Creek *359
No. FEMA-5955). *369
*376
*384
*390
*393
Trindle Spring Run g *359
Downstream side of dam located approximately 650 *359
feet from confi with Ci guinet Creek. *364
Upstream side of dam jocated aporoximately 650 feet
from fl with Ci g Creek.
Downstream side of U.S, Route 11 ... inimmsssiomisns 3N
$ Upstream side of U.S. Route 11 ......... i *378
Upstream side of Private Road. *381
Downstream side of Silver Sprmg Road..... *390
Do side of of M *397
from fluence with C guinet Creek,
Downstream side of Hogestown Road ... *404
Up! side of Hog Road *408
Upstream side of Conrail ‘414
Downstream Corporate Limit and Church Road.............. *422
G Run. Confie with Conodog Creek. *369
Downstream side of New Willow Mill Road .......c...ccuruvid *380
UpstmamudeoiNewWilowmlRoad *388
Upstream side of oid Route 11, *392
Upstream side of Woods Drive *402
Downstream side of Hempt Road *410
Downstream side of Conrail *412
Upstream side of Conrail *421
Downstream side of first crossing of Township Route *429
571,
Downstream side of Private Road...........wmiimmmmmimind *435
Up Corp Limit *444
App! 100’ up of corp fimit *448
RECTeTs Lo U T —— Confluence with Hog Aun *425
Approximately 4,800 feet upstream of confluence with *432
own Run.
Approximately” 2,600 feet downstream of Trindle *434
ing Road.
Trindle Spring Road and Corp Limits. *453
Potteiger Run Conlfit with Conodt Creek *390
Downstream side of LOcUSt POINt ROBM .......cormeisscrs *402
Upstream side of Locust Point Road *406
Appvoxtmemy 2,000 feet downstream of Interstate 81 ... *413
side of } 81 *423
Upstream side Of INErstate B ........ciiiirmmmrmmsbissroniss *432
Approximately 1,600 feet upstream of Township Route *440
574,
Dowr side of Harri g Pike *450
C Limits *454
Green Ridge Run Confl with Ci guinet Creek. *381
Downstream side of Interstate 81 Northbound *391
Up side of | 81 Sou *398
Downstream side of Green Ridge Road ... *408
Upstream sid of Green Ridge Road. *411
side of Pl Grove Road *421
A 50' up of Pl Grove Road ..., *422
Beech Ciiff Contl with C et Creek *384
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FiNAL BASE (100-YEAR) FLOOD ELEVATIONS—Continued
#Depth in
teat above
State City/town/county Source of flooding Location vl il
in feet
(NGVD)
Approximately 1,200 feet upstream of interstate 81 *390
southbound.
Downstream side of Green Ridge ROad .......ccccoweerimuisinins *390
Approximately 50' upstream of Green Ridge Road.......... *401
Maps available for inspection at the Silver Spring Township Building, 6475 Carlisle Pike, Mech burg, P i
WasShinglon c.uucsssssssssmmsmsnsans Union Gap (City), Yakima County, FEMA-5978.............. At Creek 100 feet upstream from the center of an unnamed *962
road (which is approximately 0.82 miles above the
mouth of Ahtanum Creek).
Wide Hollow Creek [ of Creek and Main Street. *958
SPrNG Creak ......uimimississssssssseemses Area at east end of Washington Street (east of Main *957
Street).

Maps available for inspection at City Hall, 102 West Ahtanum, Union Gap, Washington.

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate

Director.)
Issued: November 17, 1982.
Dave McLoughlin,

Acting Associate Director, State and Local Programs and Support.

[FR Doc, 82-33027 Filed 12-8-82; 8:45 am]
BILLING CODE 6718-03-M

NATIONAL SCIENCE FOUNDATION
45 CFR Part 612

Availability of Records and
Information

AGENCY: National Science Foundation.
AcTION: Final rule.

SUMMARY: Representatives of several
universities have requested that NSF
revise its policies and procedures for the
hdndling of records to assure greater
protection from premature disclosure of
technical information that describes
potentially patentable inventions. NSF is
amending 45 CFR Part 612—Availability
of Records and Information—to reflect
the fact that it is the policy of the
Foundation to withhold portions of
records describing patentable inventions
as authorized by 35 U.S.C. 205.

EFFECTIVE DATE: December 1, 1982,

FOR FURTHER INFORMATION CONTACT:
Jesse E. Lasken, Assistant to the General
Counsel National Science Foundation,
1800 G Street, NW., Washington, D.C.
20550 (202-357-9442).

SUPPLEMENTARY INFORMATION:
Representatives of several universities
have requested that NSF revise its
policies and procedures for the handling
of records to assure greater protection
from premature disclosure of technical
information that describes potentially
patentable inventions. In conjunction
with the rule change, NSF will, as a
regular procedure, consult with the
organizations that have submitted

technical proposals to NSF before
releasing copies of proposals that have
resulted in awards to assist NSF in
identifying potentially patentable
subject matter.

While some parts of the Foundation
were already consulting in this manner,
others did not always do so. This
revision in procedures is also
considered by the Foundation to be
responsive to Recommendation 82-1 of
the Administrative Conference of the
United States. Because this change
involves only a rule of agency
procedure, it has not been made subject
to prior public comments.

List of Subjects in 45 CFR Part 612
Freedom of information.

PART 612—[AMENDED]

Specifically, 45 CFR 612.9(a)(3) is
amended by adding the following
sentence at the end of that subsection:

§612.9 Records not avallable.

(a L

(8) * * * This also includes records
that disclose any invention in which the
Federal Government owns or may own
a right, title, or interest (including a
nonexclusive license) as provided in 35
U.S.C. 205.

* * * -

Edward A. Knapp,
Director, Nationagl Science Foundation,
November 30, 1982.

{FR Doc. 82-33095 Filed 12-6-82; 8:45 am|
BILLING CODE 7555-01-M

LEGAL SERVICES CORPORATION
45 CFR Part 1601

Rescheduling of Meetings and
Establishment of Board Positions and
Procedures

AGENCY: Legal Services Corporation.
ACTION: Final rules.

SUMMARY: This document amends the
Legal Services Corporation Bylaws to (1)
change the regular meeting dates for the
Board of Directors from March, June,
October, and December to March, June,
September, and December to better
accommodate the budget decision
process; and (2) to establish the position
of Vice Chairman of the Board of
Directors to provide for orderly direction
of the Board in case of the Chairman’s
inability to do so.

EFFECTIVE DATE: October 29, 1982.

ADDRESS: Office of General Counsel,
Legal Services Corporation, 733
Fifteenth Street, NW., Washington, D.C.
20005.

FOR FURTHER INFORMATION CONTACT:
Mary Wieseman, (202) 272-4010.

SUPPLEMENTARY INFORMATION: Pursuant
to § 1601.44 of the Corporation's bylaws,
the following bylaw changes were
published in proposed form in the
Federal Register (47 FR 32956) for
comment on Friday, July 30, 1982.
Comments were due by August 30,
1982. No comments were received. At its
October 29, 1982 meeting, the
Corporation's Board of Directors
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adopted the changes pursuant to Section
1601.44 of the Corporation's bylaws.

List of Subjects in 45 CFR Part 1601
By-laws.

PART 1601—BY-LAWS OF THE LEGAL
SERVICES CORPORATION

45 CFR Part 1601 is amended by
revising Sections 1601.9, 1601.10, 1601.15,
and 1601.20 to read as follows:

§ 1601.9 Chairman and Vice Chairman of
the Board.

(a) Annually or at such other time as
there may be vacancies in such offices,
the Board shall elect a Chairman and a
Vice Chairman of the Board from among
its voting members who shall serve in
such capacities until their successors
have been duly elected and qualified, or
until they shall resign of otherwise
vacate their offices or Board
membership.

(b) the Chairman of the Board shall, if
present, preside at all meetings of the
Board, shall carry out all other functions
required of him by the Act and these By-
laws, and shall perform such other
duties as from time to time may be
assigned to him by the Board.

(c) The Vice Chairman of the Board
shall, in the absence of the Chairman,
preside at meetings of the Board and
shall, for purposes of these By-laws, be
considered the Chairman of any meeting
at which he so presides. In addition, the
Vice Chairman shall carry out all other
functions required of him by these By-
laws and shall perform such other-duties
as from time to time may be delegated to
him by the Chairman or assigned to him
by the Board.

§ 1601.10 Qualification.

A person shall be deemed to have
qualified as a Director, or as the
Chairman or Vice Chairman of the
Board, when upon his appointment or
selection, as the case may be, he has
affirmed or executed a statement, in a
form provided by the Board, to
discharge his duties faithfully.

§ 1601.15 Regular meetings.

Regular meetings of the board shall be
held at least four times a year, on the
first Friday of March, June, September,
and December, if not a legal holiday, or
if a legal holiday, then on the next
business day following at 10 a.m., or at
such other date and time as shall be
determined by a majority of the
members of the Board. Such regular
meetings shall be held in the District of
Columbia unless a majority of the
members of the Board otherwise
determine. Notice of the place of a
regular meeting shall be mailed to each

director at least seven days before the
date of the meeting unless a majority of
the members determines that
Corporation business requires a meeting
on fewer than seven days notice. In that
event, notice shall be mailed at the
earliest practicable time.

§ 1601.20 Organization of directors’
meetings.

At each meeting of the Board, the
Chairman of the Board, or in his absence
the Vice Chairman, shall preside. The
Secretary of the Corporation shall act as
secretary at all meetings of the Board. In
the absence from any such meeting of
the Secretary, the chairman of the
meeting shall appoint a person to act as
secretary of the meeting.

(Sec. 1008(e), 88 Stat. 387 (42 U.S.C. 296g(e))
Dated: November 18, 1982.

Mary F. Wieseman,

Acting General Counsel.

|FR Doc. 82-33141 Filed 12-6-82; 8:45 am]

BILLING CODE 6820-35-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 78~72; Phase 2; 82-515]
MTS-WATS Market Structure Inquiry

AGENCY: Federal Communications
Commission.

ACTION: Policy statement (Second
Report and Order).

SUMMARY: The Commission adopted its
final order establishing an open entry
policy for the Alaskan interstate MTS—
WATS market. This extends the entry
policy applicable to the other 49 States
to Alaska. This action is necessary to
allow Alaskan ratepayers to receive the
benefits the Commission foresees
flowing from a policy of competitive
entry. The order concludes the further
inquiry established in the Report and
Third Supplemental Notice of Inquiry
and Proposed Rulemaking.

EFFECTIVE DATE: November 30, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Douglas Slotten, 202-632-9342.

SUPPLEMENTARY INFORMATION:

In the matter MTS-WATS Market
Structure Inquiry’s CC Docket No. 78-72,
Phase 2.

Second Report and Order

Adopted: November 18, 1982.
Released: November 30, 1982,

TABLE OF CONTENTS

Section No. | Paragraph Title

Background.

The Ataskan Market.

Party’s Comments.

Status of Previous Decisions
on Alaska.

Legal Standard and Burden

vii

A e 70 | Methodology.

g e & VSossod 82 | Mode! Analysis.

Vi Analy of A 's Other
Detnmental  Effect, Argu-
men

N st err i i sapeed 122 | D of | te

[ P e e 124 | Inefficiencies in Trunking and
Network

[0 L m all 128 | Analysis of Economy of
Scale Argument.

137 | iImpact on Exchange Rates.
140.| Deaveraged Rate in a Com-
pettive Environment.

143 | AT&T/Justice  Department
Consent Decree.

148 | Analysis of Unique Condi-

) CHUNITARESRSEsAoNoN 152

1. On January 8, 1981, Alascom, Inc.,
filed supplemental comments in
response to the Commission's Report
and Third Supplemental Notice of
Inquiry and Proposed Rulemaking, 81
FCC 2d 177 (1980) [hereinafter cited as
Third Supplemental Notice], in the
above-captioned proceeding, These
comments, including a study alleging
substantial economic impact from
competitive entry, presented Alascom's
arguments that entry in the Alaskan
MTS-WATS market should be
restricted. On March 25, 1981, the
National Telecommunications and
Information Administration (NTIA),
General Communication, Inc. (GCI),
Southern Pacific Communications
Company (SPCC), MCI
Telecommunications Corporation (MCI),
and OTZ Telephone Cooperataive, Inc.,
and Mukluk Telephone Company, Inc.
(OTZ/Mukluk), jointly, filed responses
opposing Alascom's supplemental
comments. Alascom filed rebuttal
comments on June 22, 1981.

2. On July 7, 1982, Alascom filed a
pleading requesting the Commission to
seek additional information concerning
the direct and indirect effects of the
settlement of the Department of Justice’s
antitrust suit against the American
Telephone and Telegraph Company *
U.S. v. AT&T, No. 74-1698 (D.D.C., filed
November 20, 1974), on support for
statewide service in Alaska. It also
submitted a study by SRI International

'On August 24, 1982 the United States District
Court for the District of Columbia issued an order
entering the decree as modified in accordance with
an August 11, 1982 order of that court.
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.

entitled “Telecommunications
Alternatives for Rural Alaska:
Commercial Feasibility and Social
Benefits" for the Commission's
consideration. GCI filed an opposition to
Alascom's motion on July 19, 1982.
Alascom filed a reply to GCI's
opposition on July 29, 1982.

3. In this decision, the Commission
evaluates Alascom's contentions
regarding the Commission's tentative
conclusion in the Third Supplemental
Notice that the Alaskan MTS-WATS
market should be subject to the same
open entry policy applicable in the
contiguous states. The order considers
whether benefits to the public interest
will accrue from an open entry policy
and finds that significant benefits can be
anticipated. The Commission also
reviews Alascom's economic study
alleging detrimental impacts from
competitive entry and concludes that the
model contains serious deficiencies that
invalidate its results. The Commission
also concludes that other allegations of
adverse effects from an open entry
policy are invalid or of negligible
significance. The Commission ultimately
affirms its tentative conclusion that an
open entry policy in the Alaskan
interstate MTS-WATS market will be in
the public interest.

I. Background

4. This proceeding was instituted in
February 1978 in order to determine
“whether the public interest requires
that ... MTS and/or WATS, or their
functional equivalents, should be
provided on a sole source basis (i.e., free
from direct competition)." Notice of
Inquiry and Proposed Rulemaking, 67
FCC 2d 757 (1978). We subsequently
issued a Supplemental Notice of Inquiry
and Proposed Rulemaking, 73 FCC 2d
222 (1979) [hereinafter cited as
Supplemental Notice], which invited
interested persons to submit comments
describing an optimal industry structure
for the MTS-WATS market, including an
entry policy and other related regulatory
policies (e.g., allocations of investments
and expenses among jurisdictions,
contractual arrangements among
carriers for the distribution of interstate
revenues, and charges to carriers for the
use of facilities of other carriers) which
in combination will be most likely to
produce results that further the goals of
the Communications Act.

5. In Memorandum Opinion and
Order, 75 FCC 2d 644 (1980), the
Commission rejected Alascom's request
that Alaska be excluded from the
inquiry into the appropriate MTS-
WATS market structure. The
Commission concluded that Alascom's

predecessor,? RCA Alaska
Communications, Inc., had not any sole-
source rights when it acquired facilities
from the United States Air Force in 1971.
It also concluded that the decision in
Domestic Communications-Satellite
Facilities, 38 FCC 2d 665 (1972)
[hereinafter cited as Domsat I}, had
not established a sole-source policy for
MTS-WATS service to Alaska, although
even if it had, the Commission could
reevaluate any such policy in light of
changed circumstances.

6. After the industry model comments
were filed, we concluded that certain
questions relating to the compensation
of local exchange carriers for the
origination and termination of interstate
telecommunications and the allocation
of exchange plant investment and
associated expenses between interstate
and intrastate services should be
resolved as soon as possible. We
accordingly issued a Second
Supplemental Notice of Inquiry and
Proposed Rulemaking, 77 FCC 2d 224
(1980) [hereinafter cited as Second
Supplemental Notice), which invited
interested persons to comment upon a
tentative plan for prescribed access
charges. In a separate proceeding, we
established a joint board to consider
revisions to the Jurisdictional
Separations Manual with respect to
exchange plant and related expenses.
Amendment of Part 67 of the
Commission’s Rules and Establishment
of a Joint Board, 78 FCC 2d 837 (1980)
[hex]-einafter cited as Docket No. CC 80~
286,

7. In the Third Supplemental Notice
the Commission concluded that a
general policy of open entry in the
domestic MTS-WATS market, including
Hawaii, would be in the public interest,?

?The United States Air Force provided
telecommunications service to Alaska prior to 1971
as an adjunct to its defense communications
system. In 1971, pursuant to the Alaskan Disposal
Act, 44 US.C. 771 et seq., the Air Force facilities
were transferred to RCA Alaska Communications,
Inc. In 1979, the RCA facilities were transferred to
Alascom, which is a wholly-owned subsidiary of
Pacific Power and Light Company. In 1982, Alascom
was transferred to Pacific Telecom, which is a
subsidiary of Pacific Power and Light Company.

* Alascom contends that the Commission failed to
fulfill its statutory obligations in adopting an open
entry policy for the contiguous states' MTS/WATS
market. If the Commission should modify its
contiguous states' policy, Alascom submits that the
Commission would be compelled not to adopt an
open entry policy for Alaska. It argues that the
Commission must affirmatively determine the public
interest by balancing the benefits and detriments of
an open entry policy; that a public interest
determination cannot rest on the failure of industry
participants to oppose an open entry policy: that the
Commission dismissed detrimental effects through
legal theories which were never subjected to public
comment and on factual assumptions not supported
by the record; and that the Commission failed to
take adequale steps to obtain the record to support

while providing for further consideration
of issues relating to the Alaskan
submarket. (See paragraph 11-14, infra.)
No party argued for sole-source supply
for the contiguous states and Hawaii,
although some of the detrimental effects
of competition that had been alleged
over the years were mentioned. The
parties presumably concluded that these
did not offset the benefits perceived to
flow from a competitive marketplace.
However, the Commission examined
these alleged detrimental impacts to
ensure that a general policy of open
entry would be consistent with the
public interest.

8. The Commission concluded that
competitive entry can best assure
adequate facilities in the long run, and
that such competitive entries more likely
to result in an efficient allocation of
resources than is a monopoly structure.
The Commission specifically found that
the record did not show that
unrestricted competition in the
interstate interexchange market would
result in any meaningful losses of
economies of scale, nor would it
produce any detrimental effects on the
national defense or safety of life and
property.

9. The Commission observed that
independent telephone companies were
engaged largely in the provision of local
exchange service. It noted that if
competing interstate interexchange
carriers pay comparable rates for the
same local exchange facilities, there can
be no substantial threat to local
exchange carriers. The aggregate
compensation received by exchange
carriers for the origination and
termination of interstate services is
determined by the jurisdictional
separations process. This allocation
between interstate and intrastate
jurisdictions is currently being
considered by a Joint Board in Docket
No. CC 80-286. Any access charge plan
would allocate the costs assigned to the
interstate jurisdiction to services which
would produce an amount equal to the
aggregate revenue requirement for local

the findings it made. To the extent that these
arguments sugges! that the Commission should
reconsider its decision in the Third Supplemental
Notice, Alascom’s comments were not filed within
the statutory thirty (30) days in which petitions for
reconsideration must by filed, 47 U.S.C. 405(a).
Accordingly, Alascom’s suggestion that the Third
Suppli tal Notice should be r idered is not
timely. Moreover, we believe that a careful review
of the Third Supplemental Notice reveals that the
Commission, in the exercise of its judgment-based
on its experience and expertise, did in fact carefully
evaluate the benefits and detriments perceived to
flow from an open entry policy and made the public
interest determination that an open entry policy for
the provision of MTS/WATS in the contiguous
states and Hawaii would be beneficial.
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exchange carriers assigned to the
interstate jurisdiction. Therefore,
interstate interexchange competition is
not likely to impair the ability of
independent telephone companies to
provide service to their subscribers and
will not cause an increase in local
exchange or other intrastate rates.

10. Addressing concerns over
potential rate deaveraging, the
Commission found that decisions
striking down deaveraged rates were
based on eliminating rate
discriminations prohibited by Section
202(a) of the Communications Act of "
1934, as amended, 47 U.S.C. 202(a),
rather than on a Commission policy
requiring rate averaging. A move to
deaveraged rates as a result of
interexchange competition was
considered improbable, at this time,
particularly in light of AT&T's statement
that it did not foresee deaveraged NTS-
WATS rates in the near future. The
Commission noted that there are
substantial administrative costs
involved in providing cost justification
of deaveraged MTS-WATS rates and
that averaged costs are used in many
competitive industries. In any case, the
Commission further noted that the
record did not support a finding that rate
deaveraging would be contrary to the
public interest. The Commission
rejected the theory that the specialized
carriers will adopt a cream-skimming
approach to service, observing that the
specialized carriers have adopted
policies of rapidly expanding their
service areas.

11. Alascom'’s comments with respect
to entry in the MTS-WATS market
between Alaska and the contiguous
states essentially raise the same
arguments for restricting entry as were
made for restricting entry generally. The
Commission found that new entrants
would be likely to lease Alascom's
facilities. Under such a scenario,
Intrastate toll and exchange rates would
not be affected, although its interstate
profits might be affected because of
lower earning levels for private line than
for message services. Such a shift in
interstate profits would not affect
intrastate rates because interstate
profits cannot be considered in setting
intrastate rates. The Commission then
stated that it could not foresee
circumstances that would cause it to
waive the policy integrating Alaskan
MTS-WATS rates into the uniform
pattern for the contiguous states, which
policy constituted a Section 214({c)
condition that Alascom had accepted.

12. Although Alascom had not
performed the requested quantitative
analysis to support its allegations of

detrimental effects from competitive
entry, the Commission concluded that
Alascom should be allowed a further
opportunity to make such a showing
since settlements, separations, and rates
had been in a state of flux at the time
the industry model comments were filed.
The Commission then concluded that if
Alascom “fails to make a threshold
showing that the competitive offering of
voice services will have a crippling
effect upon Alascom which will impair
the availability or quality of services
available in Alaska, we will terminate
the entry policy inquiry." Third
Supplemental Notice, Supra at 198, If
such a showing were made, the effects
would be weighed in determining
whether service restrictions in the
Alaskan submarket would serve the
public interest.

13. The Commission rejected
Alascom's comtention that competing
carriers should be required to show that
competition will produce quantifiable
beneficial effects before the Commission
would weigh the costs and benefits of
competition. It noted that a regulatory
agency may draw on competiton for
complementary or auxiliary support.
Staged otherwise, competition is an
affirmative benefit that may be weighed
against detrimental effects in making a
public interest determination. Moreover,
substantial consideration must be given
to competitive factors in making public
interest determinations. The
Commission adopted a standard that
any action that prevents or lessens
competition is deemed to be contrary to
the public interest in the absence of a
showing that the action is necessary to
avoid evils that the regulatory statute
was designed to prevent or to produce
results that the regulatory statute was
designed to achieve. The Commission
concluded that the public interest must
be interpreted as creating a presumption
in favor of competition unless the
language or history of the statute
demonstrates a Congressional purpose
to restrict competition, which purpose is
not demonstrated by the 1934 Act.

14. The Commission found that public
interest benefits would accrue from
competitive entry in the Alaskan
submarket and that Alascom would be
required to show detrimental effects
outweighing these competitive benefits
even if Alascom's interpretation of the
relevant case law were accepted. The
Commission observed that it had noted
benefits from lowering barriers to entry
in other regulatory areas and
anticipated that similar benefits would
accrue from the lowering of the
regulatory barriers to entry in the MTS-
WATS market in Alaska. The

Commission concluded that competition
would result in telecommunications
service provided at the lowest possible
cost, reduction or elimination of waste,
an increase in the responsiveness of
carriers to the needs and desires of the
consumers, and more rapid and efficient
responses by the carriers to
technological change and innovation.
The Commission noted that viable

_ competition would be most likely to

succeed when all services within an
industry are subject to competitive
forces, thereby constraining the
behavior of the dominant firm. The
Commission concluded that preserving
the possibility of competition would be
as beneficial in the Alaskan submarket
as it is in the contiguous states, that a
decision to designate the Alaskan
submarket as a protected enclave would
be a departure from the general policy,
and that we did not intend to depart
from that policy in the absence of clear
and convincing evidence that the
creation of a protected enclave was
necessary to avoid evils that the
Communications Act was designed to
prevent.

II. The Alaskan Market

15. The State of Alaska is the largest
state in the Union, containing
approximately 586,000 square miles. Its
population in 1980 was approximately
403,000, which represents a 33 percent
growth over 1970. Much of this
population is concentrated in the three
principal cities, Anchorage, Fairbanks,
and Juneau. According to testimony in
1977 before the Alaska Public Utilities
Commission, as referenced by Alascom
in Appendix A, p. 98, of its
Supplemental Comments, personal
income in Alaska exceeds that of the
rest of the nation by 42 percent, and
living costs are forty percent higher.
However, many residents of the bush
communities are native Alaskans, who,
according to Alascom, exist at
subsistence levels.

16. Interexchange telecommunications
service in Alaska is provided over a
combination of satellite, microwave, and
cable facilities. Microwave facilities are
used for trunking between the three
major toll switching centers, located in
Anchorage, Fairbanks, and Juneau, and
for a limited number of terrestrial
communications lines with the
contiguous states. The majority of
communications lines are provided by
satellite facilities, with all service to the
bush being via satellite. Alascom’s
satellite earth station network has two
gateway facilities—the Bartlett and
Eagle River earth stations—which are
located near Fairbanks and Anchorage,
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respectively. There are also mid-route
and bush earth stations. The mid-route
facilities serve communities with
demand greater than that of bush
communities. One of these, Lena Point,
which is located near Juneau, receives
direct interstate communications while
all other mid-route facilities receive
interstate MTS-WATS transmissions
after such transmissions have been
switched at one of the three toll
switching centers associated with the
Anchorage, Fairbanks, and Juneau earth
stations. All telecommunications service
to the bush earth station facilities must
pass through the Bartlett earth station
and are transmitted over FM, single
channel per carrier systems.

17. In 1979, Alascom served
approximately 160 bush communities.
More than 100 of these were served by
small earth stations with 41
communities being served by improved
mobile telephone service. Health
services to many of these communities
are provided by the Native Health
Service which utilizes private line
circuits priced at intrastate rates to
communicate with doctors located in
larger cities. Exchange service is
provided in Alaska by 26 operating
companies which have loans from the
Rural Electrification Administration
totalling more than $50 million. Many of
these exchange companies are
municipally owned or are small
cooperatives. Telephone penetration in
Alaska is 76 main telephones per 100
households compared to 96 per 100
households in the contiguous states.

18. Alascom has been the sole
supplier of interstate and intrastate
interexchange service in Alaska since
1971. Alascom settles with the exchange
carriers on the basis of the NARUC/
FCC separations manual, 47 CFR 67.01,
and receives settlements for interstate
MTS-WATS service from the interstate
MTS-WATS settlements pool. Interstate
MTS-WATS rates in Alaska are
partially integrated at the present time
with the rates applicable in the
contiguous states. The final step of
MTS-WATS rate integration is
scheduled to occur on January 1, 1985,

19. Private line rates are established
by Alascom to recover the costs
assigned to the private line service.
Alaskan private line rates are not
integrated with contiguous states’
private line rates and Alascom does not
receive settlements from the interstate
private line pool for the cost and return
associated with private line service.
Rather, rates are established on an end-
on-end basis with applicable contiguous
states' rates, and settlements are based
upon the underlying tariff rates.

20. Alascom also provides record
service to Alaska. Some television
transmission service to Alaska is
provided over the facilities of the
Western Union Telegraph Company.
Several carriers have been authorized to
provide resale services to Alaska, e.g.,
Applications of DHL Communications,
Inc., released December 30, 1980. GCI
has been authorized to construct earth
station facilities to provide common
carrier service between Seattle and the
cities of Anchorage, Fairbanks, and
Juneau. Applications of General
Communications, Inc., Mimeo No.
001099, released May 27, 1981. These
authorizations are conditioned on the
outcome of this proceeding.

21. Alascom's revenues for 1981, net of
uncollectibles, were $200,329,096. This
was a $34,464,405 increase over 1980.
This was broken down among services
as follows: local service, $188,794;
interstate and foreign MTS, $129,613,131;
interstate and foreign WATS, $1,548,706;
interstate and foreign private line,
$29,686,691; intrastate MTS, $20,542,826;
intrastate private line, $9,579,301; and
total miscellaneous revenues,
$10,179,093. Uncollectible revenues
amounted to $1,076,828. Revenues from
foreign telecommunications services
were $2,732,520. Alascom's operating
income was $35,797,918 on total plant in
service of $370,105,909 and work in
progress of $45,785,739 as of December
31, 1981. .

IIL Party's Comments

22. Before addressing the issues in
detail, we shall briefly summarize the
parties’ positions. Their detailed
arguments will be addressed as relevant
to the consideration and resolution of
the various issues.

23. Alascom contends that the
Commission relied on factual
assumptions not supported by the record
and on legal conclusions that conflict
with Section 214 and relevant judicial
interpretations thereof. Alascom argues
that the Commission has in the past
made clear and lawful policy
determinations, based on a full factual
record, that there should not be new
MTS-WATS entry and that there should
be new private line entry only on a
special showing that the public benefits
would outweigh the harms, including
injury to Alascom. Alascom contends
that it has relied on those findings and
that nothing in the record supports
reversing them. In light of unique
historical and factual circumstances
relating to Alaska, it is asserted that the
detrimental effects of premature
competitive entry in the Alaskan
submarket outweigh the alleged benefits
of such entry, Alascom contends that

the Commission in adopting a
presumption in favor of competitive
entry has misapplied the holdings in
FCC v. RCA Communications, Inc., 346
U.S. 86 (1953) [hereinafter cited as FCC
v. RCAC}, and Hawaiian Telephone
Company v. FCC, 498 F. 2d 771 (D.C. Cir.
1974) [hereinafter cited as Hawtel v.
FCC], and thus has not met its burden
under Section 214 of determining that
facility authorizations for competitive
entrants are required by the public
convenience and necessity. Alascom
also contends that the Commission
erred in placing the burden of proving
detrimental impact on it, rather than
requiring entrants to demonstrate that
their services will be in the public
interest.

24. Alascom has submitted several
studies which it contends demonstrate
that competitive entry, either on
facilities leased from Alascom or on
separate facilities, decreases the
efficiency of traffic carriage, leading to
wasteful resource allocations, that its
earth stations and terrestrial microwave
facilities are adequate to handle traffic
for a considerable future period at the
cost of adding only channel equipment,
and that it would be deprived of
important economies of scale if entry
were authorized. Alascom also states
that sixty percent of its interstate MTS
revenues are attributable to Anchorage,
Fairbanks and Juneau, while close to
eighty percent of its circuit costs are
associated with circuits to serve other
parts of the State, thereby creating a
significant reliance on revenues from the
dense routes.

25. Alascom asserts that its economic
model demonstrates that significant
detrimental impact to Alascom and
Alaskan ratepayers will result from the
extension of the Commission’s open
entry policy to Alaska. These impacts
assertedly will affect both intrastate and
interstate services through the allocative
procedures used by the separations
manual—particularly the use of
equivalent circuit miles. The
methodology used by Alascom in its
economic study and the results of that
study are presented in Section VII of the
item.

26. Alascom contends that
competitive entry, either on leased or
separately constructed facilities, will
result in significant revenue shortfalls
by 1985 with full competitive entry;
adverse affects on Alaskan exchange
carriers, resulting in higher local
exchange rates; authorization of
intrastate competition with
consequential increased detrimental
impacts; increased assignment of costs
to the intrastate jurisdiction through the
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operation of the separations manual
resulting in the need to increase
intrastate rates; and increased subsidies
from the interstate settlements pool as a
result of lower utilization of the same
facilities. If entry is authorized on
separate facilities, Alascom contends it
will be forced to deaverage its rates on
the dense private line routes and
increase rates on the thin private line
routes which will result in significant
revenue short falls.

27. Alascom argues that MTS-WATS
equivalents, if permitted, must be
furnished on a basis that requires
competitive entrants to shoulder a pro
rata share of the cost of statewide
service. It suggests that competitive
entry be limited to the resale of WATS
service or through the leasing of
Alascom circuitry pursuant to a tariff
which would charge entrants on the
same basis as that upon which MTS-
WATS settlements from AT&T now rest.

28. The parties responding to
Alascom's Supplemental Comments
generally dispute Alascom's
interpretation of the relevant standard
to be applied in determining whether to
allow additional entry in the Alaskan
MTS-WATS market. MCI submits that
FCC v. RCAC holds that the
Commission must at least warrant that
competition will serve some beneficial
interest, and that the Commission's
conclusion in the Third Supplemental
Notice is grounded in the many specific
benefits of competition which the
Commission in many other proceedings
has found to exist. NTIA states that the
standard the Commission must apply is
the public interest and that competition
is one among many elements that must
be considered in its determination.
NTIA distinguishes FCC v. RCAC and
Hawtel v. FCC as cases in which the
Commission relied on competition per se
as a basis for determining the public
interest, while in this proceeding the
Commission has not relied on
competition as the only factor it will
consider. SPCC and GCI argue that
Alascom has never been granted a sole-
source status as supplier of
telecommunications service to Alaska
and that the Commission, therefore,
would not be changing its policy if it
authorized additional entry. Several
parties argue that the findings in the
Third Supplemental Notice apply to
Alaska unless Alascom demonstrates a
substantial adverse impact in its
Supplemental Comments, a threshold
that has assertedly not been met.
Several parties also state that the
Commission is free to make the entry
determination in a rulemaking :
proceeding and to apply these findings

to subsequent cases before the
Commission.

29. Every party opposing Alascom's
Supplemental Comments argues that
substantial benefits will accrue from an
open entry policy. OTZ /Mukluk,
Alaskan local exchange carriers, argue
that the award of a monopoly to
Alascom would be contrary to the rapid
development of modern, efficient and
innovative communications in Alaska,
particularly in the bush.* OTZ/Mukluk
are uncertain whether subsidies actually
exist and, if so, in which direction they
flow, and question the desirability of
maintaining such subsidies because
restricting entry leads to “allocative and
equitable costs.” MCI states that ease of
regulation and fostering of innovation
are appropriate reasons for determining
competition to be in the public interest
and need not be based exclusively on a
determination that a market is so large
as to mandate such competition. NTIA
believes that the pricing incentives that
exist in a free competitive market
generally serve the public interest by
promoting cost based pricing which
encourages economically more efficient
supply and consumption of facilities and
services. NTIA favors a direct subsidy
through a surcharge on access charges
to ensure socially reasonable prices for
service to bush communities which, in a
competitive marketplace, may not be
economically sustainable without such
support. NTIA finds legal support for
such a direct subsidy in Section 1 of the
Act. All parties cite the numerous
Commission decisions finding benefits
from competitive entry in other services
and markets as supporting a finding that
benefits will accrue from competitive
entry in the Alaskan MTS-WATS
market. Several parties contend that
Alascom is using the regulatory process
to maintain a monopoly that is contrary
to the public interest and that monopoly
supply introduces additional costs, such
as uneconomic construction and
unnecessary administrative costs
engendered in the regulatory process.

30. Several parties criticize the  +
methodology and assumptions used by
Alascom in constructing its economic
model. These criticisms are outlined in
Section VII in conjunction with the
outline of Alascom's model. All parties
responding to Alascom's Supplemental

*OTZ/Mukluk raised the issue of ownership of
the bush earth station facilities. This question is
under consideration in Docket No. CC 80-584,
Policies governing the ownership and operation of
domestic satellite earth station in the Bush
communities in Alaska, 81 FCC 2d 304 (1980). Since
competing service is not the issue in that Docket,
there is nol direct impact on the entry question.
Accordingly, the issues raised concerning that
proceeding are not considered herein.

Comments conclude that Alascom has
not demonstrated that the public interest
would be served by a restrictive entry
policy, and that, therefore, the
Commission should conclude that
Alaska should be subject to the same
entry policy that applies to the other
forty-nine states,

1V. Status of Previous Decisions on
Alaska.

31 Alascom argues that the
Commission has adopted special
policies regarding telecommunications
services to Alaska because of the unique
conditions in Alaska and that Alascom
has a special status arising from its
acquisition of the facilities of the United
States Air Force in 1971 pursuant to the
Disposal Act. Alascom contends that the
Commission's decisions relating to
Alaska since 1971 have established a
policy favoring sole-source supply, in
order to give it every legitimate
opportunity to improve and expand
interstate communications and to ensure
that the carrier was financially able to
meet its obligations to develop and
maintain statewide service, and
maintains that, absent this federal
intervention, this systdem would not
have been constructed as it was. It
contends that the record in Domsat Il
contains sufficient discussion of the
unique conditions in Alaska to support a
public interest finding restricting MTS-
WATS entry in the Alaskan market.

32. The Commission has previously
addressed the special status claims of
Alascom in Memorandum Opinion and
Order, supra. In that decision, the
Commission concluded that *Alascom
did not obtain any special status when it
acquired the Air Force facilities.” /d. at
646. This point is emphasized by the
Commission's language in approving the
application of RCA Alaska
Communications, Inc., to acquire the
Alaskan Communication Service from
the United States Air Force pursuant to
the Disposal Act, where it stated:

While the situation with respect to initial
licensing of these facilities is unique, we do
not intend, once these facilities are operated
by private ownership, to perpetuate this
unique status. This Commission does not
grant franchise or exclusive service areas as
do many State commissions. Each application
of RCAA or other entities for new facilities
will therefore be considered on its own
merits pursuant to the requirements of the
Communications Act.

Applications of RCA Alaska
Communications, Inc., 22 FCC 2d 200,
204 (1970). There can therefore be little
doubt that the Commission at that time
believed that RCA Alaska
Communications, Inc., had not obtained
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any de jure rights under the Disposal
Act to operate the acquired facilities as
a monopoly. Furthermore, the decision
in RCA Alaska Communications, Inc., et
al., 26 FCC 2d 466 (1970), concluded that
the facilities RCA Alaska
Communications, Inc., purchased from
the U.S. Government had been
interconnected at the earth station in the
contiguous states rather than at the
satellite, and that this interconnection
arrangement should continue for the
acquired facilities. It is an erroneous
reading of the case to say that the
decision to require continue
interconnection at the earth station
equates to a finding of a sole-source
policy for Alaska.

33. The two decisions dealing with
record communications that Alascom
cites are distinguishable. In Western
Union International, Inc., et al.,, FCC
71M-1405 (August 30, 1971), the
Commission denied applications of
Western Union International and ITT
World Communications, Inc. for
authority to provide certain record
services between Alaska and other
points. Alascom notes that the 1971
order said “that the communications
market in Alaska now, and for the
foreseeable future, is too marginal to
support a reasonable expectation that
competition may have some beneficial
effects.” Alascom asserts that
conditions have not changed in any
material way since that order was
issued. That order, in and of itself,
cannot be construed as granting
Alascom sole source status with respect
to any service. It reflects an appraisal of
market conditions at a particular time
and does not purport to establish a
closed entry policy for all time.

34. Alascom contends that the
reconsideration of Domestic Public
Message Services, 73 FCC 2d 151, 155-6
(1979), found that a record for open
entry in the public message services in
Alaska had not yet been compiled and
that a sole-source policy for record
service existed in Alaska. In Domestic
Public Message Services, 71 FCC 2d 471,
the Commission evaluated the public
message service market, found that the
benefits of entry would outweigh any
potential harms, concluded that the
public interest would be served by an
open entry policy in the public message
service, and authorized Graphnet, Inc.,
certificates of convenience and
necessity to carry the domestic portion
of international public message service.
Alascom attempts to read too much into
the reconsideration decision in
Domestic Public Message Services,
supra. That decision found that the
Commission had not investigated record

service to Alaska, Thus, there was no
record on which to make a decision.
Since no policy was adopted with
respect to record service in Alaska in
that proceeding, the policy remains the
same as it had been prior to that
proceeding. That policy was that the
Commission reviewed applications for
record service to Alaska on an ad hoc
basis to determine whether they would
serve the public convenience and
necessity. Since there was no record
developed in that proceeding concerning
record service to Alaska, it cannot be
argued that the Commission adopted a
sole-source policy in that proceeding.

35. Domsat II expressly reaffirmed
the decision to entertain domestic
satellite applications from entities other
than telephone companies that might
wish to use such facilities to provide
specialized services to Alaska, That
order said:

We do not regard this policy as unduly
prejudical to RCA Alascom, since no
duplicate facilities will be authorized for the
provision of the interstate MIT ® service
which concededly constitutes the bulk of the
interstate business and revenues that are its
‘life blood." Furthermore, such applicants will
be required to show with specificity how a
grant of their application will serve the public
interest and how they will provide tangible
benefits in the form of new and better
service, lower rates, etc. We will also
consider the impact of a grant on the ability
of RCA Alascom to discharge its
responsibility to Alaska.

Id. at 696.

Alascom contends that by this
language the Commission created a sole-
source policy for the provision of MTS-
WATS service to Alaska, and a special
showings policy for entrants seeking to
provide specialized services. It asserts
that no carrier can be authorized until
the Commission meets the requirements
of Section 214(a), and if entry is
authorized for the provision of
specialized services, it believes the
analysis in Domsat Il is sufficient to
support a Section 214(c) condition
precluding an entrant from offering
MTS-WATS equivalent service.

36. The Execunet I court, in
interpretating Section 214 of the Act,
rejected the proposition that carriers
could not offer services that were not
contemplated at the time their facilitiy
applications were granted and held that
a Section 214(a) authorization permits a
carrier to offer any service which the
authorized facility can be used to
provide in the absence of a Section
214(c) condition. MCI
Telecommunications Corp. v. FCC, 561
F. 2d 365 (D.C. Cir. 1977), cert. denied,
434 U.S. 1040 (1978). The court also

*MTS was formerly referred to as MTT.

concluded that a Section 214(c)
condition cannot be imposed unless the
Commission finds that a carrier’s
provision of a particular service will be
likely to produce results that are
detrimental to the public interest. In
Memorandum Opinion and Order,
supra, we concluded that:

The Execunet I decision would preclude
this Commission from imposing any condition
that prohibits the use of authorized facilities
to provide MTS-WATS or any other service
in the Alaska interstate market in the
absence of such a detrimental effect finding.
The DOMSAT Il statement that duplicate
facilities will not “be authorized for interstate
MIT service" indicates that this Commission
may have believed in 1972 that such
competition would have detrimental effects.
However, the DOMSAT lII opinion does not
provide any explanation of the reasons for
such a belief. The Execunet I opinion at least
implicitly requires that any Section 214(c)
condition restricting service offerings be
supported by an articulated explanation of
the reasons for the restriction. Such a Section
214(c) condition could not be imposed on the
basis of a single conclusory sentence in the
DOMSAT I order.

Memorandum Opinion and Order,
supra., at 648,

37. A review of the industry and
regulatory posture at the time of the
Commission's decision in Domsat 11T
will be helpful in determining the
breadth of the holding therein. Satellite
communication was in its infancy and
offered an uncertain potential of
reduced costs due to distance
insensitive costs. Alascom was the sole
provider of basic telecommunications
service to Alaska. In the contiguous
states, AT&T provided the basic
interstate MTS-WATS service in
conjunction with independent telephone
companies who concurred in AT&T's
interstate MTS-WATS tariffs. Finally,
the Commission had just adopted the

‘policy authorizing new common carriers

to provide specialized private line
telecommunications services in the
contiguous states.

38. In Domsat Il the Commission
affirmed the policy integrating Alaskan
MTS-WATS rates with those of the

" contiguous states and provided that

specialized services could be provided
by independent carriers. The decision
directed that AT&T and Alascom should
provide MTS-WATS service at
integrated rates to be developed in the
future and indicated that no duplicative
MTS facilities would be authorized. The
ultimate question is whether the
Commission considered or made any
decision concerning the possible
benefits of competition in MTS-WATS
service in this decision. Given
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Commission policy and understandings
at that time, the apparent answer is no.

39. In the early 1970s, as we have
noted, AT&T and Alascom were the
only carriers offering MTS-WATS
service. It was, therefore, quite logical
for the Commission, in adopting a rate
integration policy, to direct these two
carriers to develop and offer such a
service at integrated rates. Moreover,
the Commission believed that in
authorizing specialized private line
services by new carriers it had not
adopted a policy that would in any way
affect the offering of MTS-WATS by
traditional telephone carriers. Thus, to
argue that the Commission considered
the possibilities of competition in the
MTS-WATS market and rejected it is to
impute to the Commission precognition
that it clearly did not possess.
Furthermore, given the conclusory
nature of the statements in the decision,
it is clear that the Commission’s
decision is not based on an analysis of
any possible competitive alternatives.
The Commission, therefore, merely
recognized the existing de facto
monopoly and cannot be said to have
created a sole-source policy based on a
reasoned analysis of the public interest
ramifications of competitive supply.
Under this reading of the decision, it is
clear that the analysis at that time
would be inadequate to support the
imposition today of a 214(c) condition on
facility authorizations for specialized
services to Alaska. It is clearly
appropriate for the Commission to now
consider whether competitive entry in
the Alaskan MTS-WATS market would
be in the public interest.

40. Even if Domsat Il were
interpreted to mean that a sole-source
policy had been adopted for the Alaskan
MTS-WATS market, we did as noted in
Memorandum Opinion and Order,
supra, choose to make a reevaluation of
that policy today in light of changed
circumstances. It is clear that the
Commission may reevaluate prevxous
policy decisions in light of
circumstances or conditions that exist at
the time of the reevaluation. Geller v.
FCC, No. 77-1093 (D.C. Cir. November 7,
1979). In fact, Alascom's comments
recognize the Commission's right to
reevaluate its policy decisions to
consider changing conditions.

41. Consideration of the structure for
the MTS-WATS market in Alaska is
particularly appropriate at this time. In
the early 1970's the transfer of the U.S.
Government's communications facilities
to Alascom's predecessor had just
occurred, the introduction of satellite
technology and its application to the
Alaskan telecommunications market

was in its infancy, and the Commission
was embarking upon the initial policy
decision to integrate Alaskan MTS-
WATS rates with those of the
contiguous states. Since then, satellite
technology has proven extremely
successful in serving Alaska, rate
integration has proceeded with the final
phase to be completed by January 1,
1985, Integration of Rates and Services
for the Provision of Communications by
Authorized Common Carriers between
the United States Mainland ar:d Hawaii
and Alaska, 87 FCC 2d 18 (1981), and the
Commission has adopted a general open
entry policy for the remainder of the
United States. Furthermore, the
population of Alaska and the
telecommunications market for Alaska
have both grown considerably in the
past decade.

V. Legal Standard and Burden of Proof

42, Alascom contends that the
Commission erred when it found that
antitrust cases dealing with other
regulated industries established
competition as the fundamental national
economic policy which must or can be
read into the public interest standard of
the Act unless the language or history of
the Act reflects a Congressional purpose
to restrict competition. It believes that
the Commission erred when it held that
the Communications Act created a
presumption that competition produced
public interest benefits. The Commission
and Alascom have assertedly been
denied vital information by requiring
Alascom to prove the negative impact of
entry without requiring would-be
competitors to provide any information
about their services, rates, or other
characteristics or to show that benefits
will accrue to the public interest from
the introduction of these services.

43. We believe that Alascom has
misconstrued the scope of the
Commission's holding in the Third
Supplemental Notice. We only held that
the Act contained a presumption that
competition would produce benefits to
the public interest and that, therefore,
Alascom must come forward with an
adequately documented showing that
competitive entry would produce
detrimental effects offsetting the
presumed competitive benefits.

44, Alascom contends that Section 214
requires the Commission to make an
affirmative finding that additional entry
will serve the public interest and that if
Congress had intended to have
competition be the entry standard it
would have drafted a considerably
different provision. In Alascom's view, a
presumption of competitive benefits is
not deducible, given the legislative

history of the Act and the “to regulate”
requirement of Section 1.

45. The language of Section 214 would
be compatible with either a monopoly or
a competitive market structure. In that
Section, Congress was merely giving the
Commission a vehicle through which it
could control exit and entry to the
market place. It does not mandate a
particular market structure. Nor does the
“to regulate"” language of Section 1 add
any clarity to the meaning of Section 214
since the Commission could regulate
multiple providers. The legislative
history of the Communications Act does
not provide any clarification as to the
intent of Congress in adopting Section
214. The principal sections of Title 2 of
the Communications Act are derived
from similar provisions of the Interstate
Commerce Act, and as stated by the
Senate report any “variations or
departures from the text of the Interstate
Commerce Act are made for the purpose
of clarification in their application to
communications rather than a
manifestation of Congressional intent to
attain a different objective.” S. Report
No. 781, 73rd Cong. 2d Sess. 2; see also
H. R. Report No. 1850, 73rd Cong. 2d
Sess. 3-7. Thus, the language of the
Communications Act and its legislative
history are not dispositive of the role
competition may play in the
Commission's public interest
determinations.

46. Alascom submits that several
judicial decisions directly contradict the
Commission’s conclusion in the Third
Supplemental Notice that Section 214
must be construed to contain a
presumption that competition will
benefit the public interest. It observes
that several courts have held that
competition may not be equated with
the public interest, e.g., FCC v, RCAC,
Home Box Office v. FCC, 567 F. 2d 9
(D.C. Cir. 1977), Hawtel v. FCC, and
Mackay Radio and Telegraph Company,
Inc., v. FCC, 97 F. 2d 641 (D.C. Cir. 1938).
It also argues that courts have declared
presumptions for and against
competition unlawful, e,g., MCI
Telecommunications Corp. v. FCC,
supra. These cases address the reliance
that the Commission may place on
competition in making the ultimate
determination of whether to allow or
restrict entry in a market where
significant allegations of detrimental
impact from such additional entry have
been alleged. These cases do not,
however, address the critical question of
whether the Commission, in structuring
a rulemaking proceeding, may rely on a
presumption attained from court
interpretations of public interest criteria
in other regulatory statues which infer
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that competition will produce benefits to
the public interest. Alascom has cited no
case that addresses this question.

47. Alascom contends that U.S. v.
Philadelphia National Bank, 374 U.S.
321 (1963), FMC v. Svenska Amerika
Linien, 390 U.S. 238 (1968), and Gulf
States Utilities Company v. FPC, 411
U.S. 747 (1973), the cases cited by the
Commission, only reiterate the
conclusion that the Commission may
consider competitive effects in making
the public interest determination. These
cases, Alascom contends, do not suggest
that because the Commission may
consider anticompetitive effects under
the public interest standard, anything
that prevents or lessens competition is
deemed to be contrary to the public
interest unless an affirmative showing is
made to the contrary. Alascom’s
characterization of these cases also
does not address the scope of the
presumption that was set forth in the
Third Supplemental Notice. Instead, as
we noted in the preceding paragraph,
Alascom has focused its discussion on
an interpretation of the presumption as
extending to the ultimate public interest
determination rather than merely to the
question of whether the Commission
may presume competitive benefits in
light of court interpretations of the
public interest standard in allocating the
burden of going forward in a proceeding,
or in making a public interest
determination in an uncontested or
summarily contested proceeding.
Alascom has not presented any case
which suggests that the Commission
does not have such discretion in a
rulemaking proceeding. Accordingly, we
conclude that the standard adopted in
the Third Supplemental Notice is a valid
exercise of the Commission’s discretion
to assign to burden of going forward in
rulemaking proceedings.

48. However, even if the Commission
is incorrect in believing that the “public
interest” standard contains a
presumption that competition will
produce benefits, we would have
required Aldscom to come forward with
a showing of alleged detrimental
impacts. The Commission policy
regarding the showings to be required of
interested parties was clearly set forth
in the Supplemental Notice, supra at
231, where we stated:

[W]e must, of course, establish an
adequate factual predicate for the adoption of
any rules. Persons who might benefit from the
adoption of a particular rule have an
incentive to develop and present information
which supports the adoption of such a rule.
Each participant should assume that any gaps
in the record which might preclude this
Commission from reaching a conclusive
determination with respect to the effects of

any regulatory policy will not inure to his
benefit.

In a similar situation, the Commission
assigned the party claiming the adverse
impact the burden of demonstrating the
alleged impact, stating:

[t}he burden should not be upon AT&T to
prove a negative—that its unconditional use
of satellite facilities for competitive services
will not adversely affect other carriers’
domestic satellite undertakings in such a way
as to run counter to the public interest. These
other carriers are in the most appropriate
position to advance any claim of adverse
impact affecting the public interest, and the
burden is upon them to come forward with a
detailed, convincing showing for the
continuation of this limitation upon
ATV

Domsat III, supra, at 678.

49. The requirement that Alascom
advance any claim of an adverse impact
from competitive entry is clearly
appropriate in this proceeding. In
rejecting an argument that because the
Commission had interjected an issue in
a proceeding, it had the burden in the
first instance of establishing the
technological feasibility of the shared
paging system before Telocator had any
obligation to produce evidence to the
contrary, the United States Court of
Appeals stated:

[W]e think this view is manifestly unsound.
Telocator well knew that the performance of
the ‘guardband’ operations was a material
part of the Commission’s analysis; if it had
evidenceron the point, it should have
submitted it. Compare NAACP V. FCC, supra
note 105, at 12-13, City of Chicago v. FCC,
supra note 105, 147 U.S. App. D.C. at 328-329,
458 F. 2d at 747-748. Whatever lingering
vitality the ‘sporting theory' of justice may
retain in the trial courtroom, it has no place
in a rulemaking proceeding, in which one's
cards, to be of any value, must all be laid on
the table at the outset,

Telocator Network of America v. FCC,
No. 78-2218 (D.C. Cir. Oct. 5, 1982), slip
op..at 29, n.114. The Commission has
evaluated the benefits that will accrue
and the detriments alleged to flow from
an open entry policy for the MTS-
WATS market in the contiguous states
and Hawaii and has concluded that the
public interest would be best served by
allowing competitive entry. For the
Alaskan MTS-WATS market, the
Commission has evaluated the benefits
that may arise from an open entry
policy, and has concluded that a
competitive policy would produce
benefits to the public interest. After
making this finding, the Commission
provided Alascom an additional
opportunity to document the alleged
detrimental effects of such entry. If
Alascom submitted a quantitative
showing alleging detrimental effects, the

Commission would evaluate the benefits
and the alleged detriments and make the
ultimate public interest determination.

50. Pending before the Commission
are several applications of competing
carriers wishing to provide competitive
services, including MTS-WATS

-equivalents, to residents of Alaska. It is
therefore incumbent upon the
Commission to determine whether there
are any effects contrary to the public
interest from competitive entry in the
Alaskan MTS-WATS market before
depriving Alaskans of the services
proposed by these new entrants. Even if
adverse impacts are to come from
competitive entry, there may be other
remedial measures, short of prohibition
of competitive services, to prevent or
mitigate any adverse impacts. Alascom
is the party in possession of the
underlying data which would be
necessary to demonstrate any adverse
impact that may arise from open entry in
the MTS-WATS market in Alaska. Itis
inconsistent for Alascom to argue that
the Commission is not seeking to
develop an adequate factual record
upon which to base a decision while at
the same time arguing that it should not
be required to advance and document
its claims of adverse impact. If the
adverse effects alleged by Alascom
exist, it has every incentive to place
before the Commission credible
evidence demonstrating these effects. In
the absence of an adequately
documented showing the Commission is
justified in concluding that there are not
detrimental effects outweighing the
benefits it found in the Third
Supplemental Notice.®

51. In the instant case, Alascom has
come forward with a lengthy
supplemental filing alleging substantial
detrimental impact if the Commission
were to authorize competitive entry in
the Alaskan MTS-WATS market. The
Commission must, therefore, evaluate
these arguments and make the ultimate
public interest determination. We turn
now to the standard for making that
evaluation.

*If the Commission does not accept Alascom’s
alternative entry suggestion, Alascom contends that
the Commission must hold evidentiary hearings to
allow it discovery from proponents of competition
who relied on the burden of proof rather than
providing information in the proceeding.
Washington Utilities and Transportation
Commission v. FCC, supra, held that the
Commission need not conduct an evidentiary
hearing when making general policy in a rulemaking
proceeding. Alascom has not substantiated that an
evidentiary hearing would produce additional
relevant information that could not have been
presented through rulemaking procedures.
Accordingly, Alascom's request for an evidentiary
hearing is denied.
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52. Alascom argues that Section 214(a)
of the Act requires the Commission to
certify that the public convenience and
necessity require construction or
operation of a line, whether on facilities
leased fom Alascom or on separately
constructed facilities. The language, it
contends, demonstrates a clear mandate
for an affirmative Commission decision,
based on a showing of need by the
applicant, before entry can be
authorized, irrespective of whether the
Commission proceeds by general
rulemaking or on individual
applications. Alascom maintains that
Section 1 looks towards the
interweaving of the economic and social
welfare through regulatory supervision,
Alascom further contends that the.
Supreme Court in FCC v. RCAC
repressly found that an affirmative
public interest finding is essential under
Section 214, that the Commission has
interpreted this decision to require a
finding that competition is feasible and
that entry of additional carriers would
not impair existing service to the public,
and that the Commission must
determine whether the public interest
requires more or different service before
determining who should provide any
additional service.

53. The standard to be applied in
evaluating the Alaskan entry question is
concededly derived from the holding of
the Supreme Court in FCC v. RCAC. In
that case, the Court noted that “the fact
that there is substantial regulation does
not preclude the regulatory agency from
drawing on competition for
complementary or auxiliary support.” /d.
at 93. After noting that the Commission
could rely on its expertise gained in the
regulatory process, the Court stated:

In the nature of things, the possible
benefits of competition do not lend
themselves to detailed forecast, of., Labor
Board v. Seven-Up Company, 344 U.S. 344,
348, but the Commission must at least
warrant, as it were, that competition would
serve some beneficial purpose such as
maintaining good service and improving it.
Although we think RCAC's contention that an
applicant must demonstrate tangible benefits
is asking too much, it is not too much to ask
that there be ground for reasonable
expectation that competition may have some
beneficial effect,
1d. at 96-7.

54. The United States Court of
Appeals set forth the Commission's duty
in affirming the Commission’s general
policy authorizing entry in the
specialized common carrier field when it
state:

[tJhe Commission's policy determination
that the public interest would be served by
entry of new carriers in the specialized
communications field is based upon its own

judgment that such authorizations are
desirable, a decision reached in the
conscientious exercise of the discretion
vested in the Commission by Congress * * *.
Against their benefits, the Commission
carefully weighed possible adverse effects of
competition upon existing carriers and their
services * * * before finally concluding that
a general policy of new entry would serve the
public interest, convenience, and necessity.

Washington Utilities and
Transportation Commission v. FCC,
supra at 1159.

55. Recently, the applicable standard
governing rulemaking proceedings
determining entry policy was restated:

[T]he Commission may not authorize
competitive duplication of communications
facilities merely on the assumption that
competition is, as a general matter, a good
thing. As the cases to which we earlier
referred illustrate, however, the Commission
may lawfully allow, and indeed encourage,
entry of multiple carriers offering overlapping
services, if it has reviewed the characteristics
of the particular communications field
involved and rationally concludes that
competition in that field predictably would
further the public interest in larger, more
economical, and more effective service.
Essentially, the Commission must be able
reasonably to forecast, first, that new entry
will not so severely impair the economic base
of existing carriers that the industry would
experience an incidence of failure so high as
to impair provision of service to the public
and, second, that injection of new providers
will probably result in better, cheaper, or
more innovative communications offerings.
These forecasts must have some
ascertainable foundation in the record; at the
same time, however, conclusions on the
future conduct of licensees, the anticipated
reaction of investors, the expected course of
technological development, and other
assumptions about the functioning of
tomorrow's communications market are
unavoidably exercises in prediction. For such
prognoses, we can require only that the
agency's decisional memoranda reveal that it
identified all relevant issues, gave them
thoughtful consideration duly attentive to
comments received, and formulated a
judgment which rationally accommodates the
facts capable of ascertainment and the
policies slated for effectuation. [Footnotes
omitted]

Telocator Network of America v. FCC,
supra at 40-41,

56. These cases clearly indicate that it
is within the Commission's discretion to
determine whether to use competition as
a complement to the regulatory
processes of the Commission. The courts

*have held that where the Commission

chooses to allow competition, it must
warrant that the competition would
benefit the public interest, Such a
warranty must be based on a reasoned
analysis of the factors leading the
Commission to its decision. In making
such determinations, the Commission

may draw on its experience and
expertise gained through years of
involvement in the regulatory process.
The obligation of the Commission is to
weigh the benefits and detriments
perceived to flow from a competitive
marketplace in determining whether to
authorize competitive entry in a given
market pursuant to the public interest
criteria of Sections 1 and 214(a) of the
Act.

57. It is settled law that in general
rulemaking proceedings, the
Commisgsion may evaluate a market, and
need not make a route-by-route analysis
in order to comply with the strictures of
Section 214(a), Western Union
Telegraph Company v. FCC, No. 79-2494
(D.C. Cir. 1981) and Washington
Utilities and Transportation
Commission v, FCC, supra. Of necessity,
the Commission's consideration in a
rulemaking proceeding will be more
generalized than would occur in an
application for construction of specific
facilities. Compare Washington Utilities
and Transportation Commission v. FCC,
supra, and Hawtel v. FCC, That,
however, does not undermine the
validity of policy determinations
through the rulemaking process where
the Commission adequately weighs the
public interest considerations in its
decision. Where a party in a Section
214{a) proceeding demonstrates unusual
or divergent circumstances from those
considered in the general rulemaking
proceeding, the Commission may
authorize a departure from the general
rule. However, the party must make a
convincing showing that the
considerations underlying the general
rule are inapplicable in the
individualized case under consideration.

58. Alascom alleges that Hawtel v.
FCC requires the FCC to determine
whether more or better service is
needed before considering the amount of
additional service required and who
should provide it. We do not believe the
Court's holding is as restrictive as
Alascom urges. The United States Court
of Appeals for the District of Columbia
on two occasions rejected arguments
along the lines of that proffered by
Alascom, It has explained that it really
means facilities when it said services.
MCI Telecommunications Corp. v. FCC,
supra, In affirming a Commission order
requiring Lincoln Telephone & Telegraph
Co. to interconnect with MC], it stated
that “[t}here is little doubt that the FCC
may satisfy Section 214(a)'s requirement
of a public interest finding through a
single rulemaking proceeding.” Lincoln
Telephone & Telegraph Co. v. FCC, 659
F. 2d 1092, 1101 (D.C. Cir. 1981). In an
explanatory footnote the Court stated
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that “Hawaiian Telephone thus stands
for the proposition the Section 214(a)
requires a finding of affirmative public
interest rather than merely a finding of
enhanced competition. Nothing in
Hawaiian Telephone suggests that the
FCC may not satisfy Sec. 214(a)'s
requirements of an affirmative public
interest finding in individual cases
through a single rulemaking
proceeding.” Id. Hawtel v. FCC,
therefore, clearly did not go beyond the
holding of FCC v. RCAC in the Court’s
view.

59. The Commission has allowed
Alascom and other interested parties a
further opportunity to make a quantified
showing of detrimental impact. The
remainder of this item is devoted to
evaluating the benefits and detriments
in the process of making the required
public interest determination.

VI. Adequacy of the Findings of Benefits

60. Alascom contends that the record
does not contain any information
supporting a finding that competition
will be beneficial or feasible in Alaska.
It argues that both MCI and SPCC, who
have expressed interest in the Alaskan
submarket, only addressed general
benefits that MTS-WATS competition
would produce and did not make
specific mention of Alaska. It further
contends that the basis for the
Commission’s findings of beneficial
effects results from its experience and
findings in other service markets, which
conclusions Alascom contends are
irrelevant to the Alaskan submarket.
Alascom finds the Commission's
conclusions indistinguishable from those
struck down in FCC v. RCAC and
Hawtel v. FCC.

61. Alascom's argument that the
comments, particularly MCI's and
SPCC's, only discuss general benefits of
competition and did not specifically
consider Alaska misses the point. This
proceeding was initiated to consider the
structure for the MTS-WATS market for
all 50 states. The Commission made this
clear in response to Alascom's petition
for clarification. Memorandum Opinion
and Order, supra, Parties were
specifically requested to indicate where
particular submarkets might have
different characteristics that would
justify a different regulatory policy.
Where a party makes an unqualified
claim that competition will produce
benefits for the public interest, the only
reasonable construction is that the party
believes that such benefits will accrue in
all markets under consideration,
including the Alaskan submarket.
Moreover, in the reply comments to
Alascom’s supplemental comments,
every commenting party has indicated

that competitive benefits would accrue
from the entry of additional suppliers in
the Alaskan MTS-WATS submarket.
See paragraph 29, supra.

62. In reaching its decision that there
would be competitive benefits from an
open entry policy in the Alaskan MTS-
WATS submarket, the Commission
relied upon an adequate record. The
Commission noted its experience in
other telecommunications markets
where it had found competition to be
beneficial in that it had spurred
innovation and efficiency and had lead
to lower prices and more and better
service, The Commission then found
that the record supported “our reasoned
expectation that competition and the
elimination of barriers to entry here will
ultimately result in the provision of
telecommunications service at the
lowest possible cost, in the reduction or
elimination of waste, in making carriers
more responsive to the needs and
desires of consumers, and in making
carriers respond more rapidly and
efficiently to technological change and
innovation.” Third Supplemental Notice,
supra at 202, See FCC v. RCAC. The
Commission concluded that these
benefits were equally likely to occur in
the Alaskan MTS-WATS submarket
based on the record in this proceeding
and the experience gained through its
regulation of interstate communications
to and from Alaska.’

63. Alascom argues that most of the
benefits alleged are inapplicable to
MTS-WATS, Alaska, or both. It states
that no party has shown any innovation
or efficiency that will result from MTS-
WATS competition, that the record does
not show that Alascom has not been
responsive to the needs of its customers,
or that new services will be offered.
While each of the benefits of entry that
is cited may not occur immediately or
contemporaneously, the record in this
proceeding, our experience, and the
teachings of economic theory lead us to
conclude that it is reasonable to
anticipate that the public interest will be
served more effectively and efficiently

7(GCI argues that subsequent court decisions have
extended the findings of the Specialized Common
Carrier Decision, 29 FCC 2d (1971), to all markets,
and that the Commission therefore is not required to
find beneficial effects. We believe this reading of
the subsequent court cases, e.g, MCI
Telecommunications Corp v. FCC, supra, is
unsupporteble. The Commission has maintained a
distinction between the policies applying to
terrestrial and satellite facilities. Moreover,
Execunet I, supra, applies only to facilities that
have been authorized. At the time this proceeding
was instituted, no competitive facilities had been
authorized in Alaska. GCI's construction is
therefore rejected. However, we are not constrained
to ignore experience ot d.in other ptetitive
markets in reaching a determination as to whether
competitive entry will produce benefits.

through a competitive environment that
complements our regulatory processes.
It is the provision of effective, efficient
telecommunications service in the future
that the Commission is concerned with
in this proceeding. Competitive entry
will immediately offer consumers
options with respect to price and quality
of the service they desire. These service
options provide the incentive for all
carriers to respond promptly to future
consumer needs and to develop new
services as demand and technology
permit. Additionally, subscribers to
Alaskan telecommunication services are
in essentially the same position to
receive the benefits of competition as
are subscribers to services of contiguous
states' carriers who concur in AT&T’s
tariffs,

64. The Commission was clearly
within the bounds of its permitted
discretion when it considered the
experience it had gained in other
deregulatory proceedings in deciding the
approach to take in MTS-WATS market
evaluation. In fact, failure to consider
this accumulated experience could be
viewed as being contrary to the
statutory responsibility conferred on the
Commission by the Communications Act
and the purpose of regulatory bodies.
FCC v. RCAC.

65. While competition is in its infancy
in the MTS-WATS market, the
Commission has every reason to believe
that benefits will be achieved as new
entrants increase their market
penetration. The competitive carriers’
market share has grown to
approximately two percent of the
contiguous states' telecommunications
market in the approximate four years
since Execunet II, MCI
Telecommunications Corp. v. FCC, 580
F. 2d 590 (D.C. Cir.), cert. denied, 439
U.S. 980 (1978).* We believe that initial
pricing and service responses to the
Commission's competitive initiatives are
beginning to be seen in the
telecommunications markets. We
believe that this trend is likely to
continue. To date, no adverse effects
attributable to competitive entry have
been discerned in the contiguous states.

66. The implementation of the consent
decree in U.S. v. AT6T, supra, speed up
the recognition of the anticipated
benefits of an open entry policy. While
not directly affecting Alaskan
telecommunications service, the
divestiture of the Bell operating
companies with the attendant
interconnection and access charge

*The two percent figure is based on revenues. If
based on traffic diversion, it would equate with an
approximate 3.3 to 3.5 percent market share.
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provisions will result in an environment
more conducive to achieving
competitive benefits throughout the
United States. Alaskan
telecommunications service can be
expected to benefit from the expansion
of competitors in the markets directly
affected by the settlement agreement's
pro-competitive approach.

67. Alascom argues that competition
will not increase technological
innovation because Alascom has been a
leader in employing new satellite
technology in providing service to
Alaska, particularly in the Alaskan
bush. We do not challenge Alascom’s
observation that it has employed
satellite technology in Alaska. However,
only a very limited network had existed
previously, while today a considerable
network is in place. Our examination of
the Alaskan market in its present stage
of development indicates that the forces
of competition, rather than the
regulatory hand, will be more efficient in
ensuring that future technological
developments will be utilized by
Alascom in serving Alaska. The finding
that competition increases the likelihood
and pace of technological innovation
does not rest on a determination of
either improper or inadequate action by
the existing supplier. Rather, it relies on
the incentives of the marketplace to
insure that economic technological
innovations are utilized in providing
service.

68. Alascom also argues that the
benefits of competition can be achieved
in Alaska by limiting entry to the resale
of its services. In its view, this will avoid
the detrimental effects of entry on
separate facilities. Alascom is wrong in
its belief that all the benefits perceived
to flow from an open entry policy can be
achieved by resale. Resale will, to some
degree, reduce noncost-based price
discriminations among and between
service categories, However, it may
have little, if any, effect on the overall
level of cost incurrence, on the rate of
technological innovation, or on the
elimination of waste. In fact, the
possibility of entry via both resale and
separately constructed facilities may
produce the strongest incentives since
efficient operation is encouraged by
entry over separately constructed
facilities while resale arbitrage will
constrain a carrier to price services at or
near cost. Thus, it clearly cannot be said
that all of the possible benefits of entry
are achievable through resale.

69. In the Third Supplemental Notice
the Commission provided Alascom the
opportunity to document the alleged
detrimental effects flowing from a policy
of open entry in the Alaskan MTS~

WATS market. Unless such adverse
effects can clearly be demonstrated by
credible evidence, the benefits
perceived and reasonably expected to
flow from entry in the MTS-WATS
market clearly dictate a finding that
such entry is in the public interest.
Accordingly, to make the public interest
determination required by ¥CC v. RCAC
it is necessary to evaluate Alascom's
arguments and economic model that
allege that detrimental effects
outweighing any foreseeable benefits
will result from a policy of open entry.
The following two sections evaluate
Alascom's economic model and its other
related arguments.

VIL Analysis of Alascom’s Economic
Model

A. Methodology

70. Alascom'’s model is presented in
two major sections: (1) Estimates of
Traffic Diversion and (2) Estimates of
the Financial Impact on Alascom. Each
section attempts to measure impact for
First Phase First Competitive Entry and
for Full Competitive Entry.® First Phase
First Competitive Entry assumes entry
by a competitior whose network serves
a limited area(s) in the contiguous
states, Full Competitive Entry refers to
an entrant who serves all metropolitan
areas.

71. First Phase First Competitive
Entry. Alascom took SPCC as a typical
first competitive entrant, assumed that
SPCC would expand service to Seattle
because of the high community of
interest between Alaska and Seattle,
and attempted to model the volume of
telephone calls that could be made more
cheaply using SPCC rather than
Alascom. A five percent sample was
used to determine the 1979 volume of
traffic between Anchorage, Fairbanks,
and Juneau [hereinafter AF]]—the
markets in which Alascom believes
competitive entry to be likely—and
SPCC-served cities (including Seattle).

*In order to simplify model development,
Alascom has assumed in each case that entrants
achieve their full potential immediately, However, it
recognizes that the projected impact will be
attained only after an entrant has been in the
market for some time. As we note later, this
assumption significantly affects the interpretation of
the model.

¥ Alascom's assumption is that any time a service
is offered more cheaply by a competitor, the X
customer will purchase the competitive service. If
that were true, the specialized common carriers
would carry a significant percentage of the
contiguous states traffic. AT&T would only carry
traffic between points not served by a specialized
common carrier, where operator assistance is
required, or where a customer had insufficient
calling volume to justify incurring the recurring
monthly charge. The contiguous states' experience
does not indicate that diversions of that magnitude
are likely to ocecur in_the short run.

Alascom segregated the calls by the AF]
telephone subscriber originating or
terminating the calls. After linearly
extrapolating SPCC's SPRINT tariff to
estimate rates for the longer distances
necessary to serve Alaska, the cost of
the calls to Seattle and cities served by
SPCC was recalculated at SPCC's
projected rates. Alascom presented
estimates of traffic diversion for three
models containing subscribers who
made more than twenty, ten, or three
calls per month.*! To account for
northbound traffic diversion, Alascom
assumed any northbound traffic
terminating with a subscriber who could
benefit by subscribing to an entrant’s
service for southbound calling would be
diverted to the first phase entrant.'?
Using this methodology, Alascom’s
study estimated traffic diversion at 8.1
percent, 9.6 percent, and 11.2 percent of
the total Alaskan interstate market* for
the twenty, ten, and three call models,
respectively.

72. Full Competitive Entry. In order to
estimate the traffic diversion that would
result when competitive entrants served
all major metropolitan areas, Alascom
attempted to develop a factor that
would reflect the realtionship between
the size of the initial entrant's limited
market and the size of the potential
market when the entrant had expanded
to serve all major metropolitan areas. It
then used this factor to extrapolate the
first phase results to reflect the impact
of full competitive entry.

73. Alascom developed its traffic-
based multiplier by deriving the number
of calls between AF] and all
metropolitan areas in the contiguous
states, purportedly using traffic patterns
between AF]J and the State of
Washington to determine the ratio of
metropolitan calls to total calls. It
divided this metropolitan traffic figure
by a proxy purportedly representing
traffic to the metropolitan areas served
by the first phase entrant. This yielded a
factor of 4.42, which Alascom believed
to be the additional traffic diversion

' At some peints in the text, Alascom discussed
the models in terms of more than twenty, ten to
nineteen, three to nine calls per month. However,
our textual characterization corresponds with the
usage of the model results, and is accordingly used
in describing the methodology.

2 Alascom states that northbound calling
constitutes forty percent of the traffic between
Alaska and the contiguous states. It nowhere
explains why it believes that northbound traffic
terminating with subscribers who would benefit
from subscribing to SPCC is a valid représentation
of the amount of northbound traffic that will be
diverted as a result of competitive entry. It is not
clear that this is a valid assumption.

1f the diversion estimates had been based on
diversion of AF] traffic, the range would have been
approximately 13.5 to 18.6 percent.
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multiple resulting from the expansion of  costs, excluding exchange settlements, model shows. A more complete
the first phase entrant's network to would not decrease despite having depiction of Alascom's alleged
serve all metropolitan areas in the sustained some traffic diversion through  detrimental impact showings is
contiguous states. Using the 4.42 competitive entry. Table 1 summarizes contained in Appendix A.
multiplier, Alascom's study estimated the impact Alascom calims its economic
traffic diversion at 35.6 percent, 42.3
percent, and 49.3 percent of the total TABLE 1.—ALASCOM'S ESTIMATES OF THE IMPACT OF COMPETITION
Alaskan Market ' for the twenty, ten,
and three gall models.lrespe((;itively. : Base yoear 1380 Fifth year 1885

74. Combining population data an Surplus us i

traffic data, Alasgom developed a o fotm ‘(&"'":Fi"m{ oum
second extrapola}\ilon factor as ui} chgc[l;1 dollars) | (Perceol | goilars) | (POrcent)
against the first, Alascom calculated the :
number of anticipated calls to e (s e R
metropolitan areas by multiplying total (1) Leasing. ... 1.4 10.0 (18.8) 10.7
calls between Alaska and the e S e e 02 97 (206) 105
contiguous states b})‘l tlil‘e 1970 u}:ba; 0 Leasing. o L o
population ratio, which it weighted to 1(a) At averaged rate 4.1 f
reflect calling patterns. It then divided B e e 2
the number of metropolitan calls by the (3) Separate facilities and loss of state MTS (51.8) 67

number of calls diverted to SPCC's
limited network (including Seattle)
vielding a population-based multiplier of
5.2 :

75. In its rebuttal comments, Alascom
calculated a second population-based
multiplier, the ratio of total standard
metropolitan statistical area (SMSA)
population in the U.S. to the population
of SPCC-served cities, including Seattle.
This produced a 5.42 multiplier.

76. Financial Impact on Alascom.
Alascom used the estimate of traffic
diversion based on the three call model
to determine the financial impact of
entry on Alascom under various
scenarios.'® The scenarios include
alternatives such as the time frame, 1980
versus 1985, whether or not the entrant
leases its facilities from Alascom or
constructs separate facilities, and
whether entry is First Phase First
Competitive Entry or Full Competitive
Entry. The financial impact was
calculated in the following manner: (1)
Alascom estimated its revenue
requirement for the year in question,
assuming no entry; (2) it compared this
to its estimate of revenue received
(including both billed revenue and
revenue received through settlements)
under the appropriate competitive
model; and (3) it determined the
consequent surplus or deficit of revenue
(adjusted or changes in settlements with
exchange carriers). Thus, when Alascom
speaks of deficits or shortfalls caused by
entry, it is referring to the amount of
revenue necessary to bring its actual
rate of return up to the allowed rate of
return, under an assumption that its

"*If the diversion estimates had been based on
diversion of AFJ traffic, the range would have been
approximately 59.3 to 82.2 percent.

'* Alascom used the three call model results
despite stating that it was not sure of the reliability
of the three call model and despite having
de::l;)ped data for both a ten call and a twenty call
model,

S

77. Several parties have criticized the
methodology and assumption employed
by Alascom in constructing its model.
Major criticisms are set forth below.

78. MCI states that Alascom’s
assumption of the market share that
competitive carriers would obtain is
fatally flawed, in that it extrapolates the
market share from the three major cities
to all interstate traffic. It beleives that
Alascom's extrapolation is
contraindicated by the experience in the
rest of the United States where
competition has simply served to
stimulate demand, with no adverse
consequences resulting from
competition,

79. NTIA states that there are
questionable assumptions and
techniques used by Alascom which
combine to raise considerable doubt
about Alascom'’s estimate of the adverse
impact of competition on Alascom and
its customers. NTIA argues that the
calculation of the break-even point
where a customer would gain by
switching to SPCC assumes total parity
in dialing convenience and service
quality and an absence of inertia on the
part of consumers. It states that some
price differential will be necessary to
overcome these factors. Therefore, NTIA
asserts that Alascom has overstated the
revenue and rate impact by its choice of
assumptions. NTIA states that the
penetration rate selected by Alascom is
inconsistent with the one to two percent
market share obtained by OCCs in the
contiguous states, While it admits that
some differences exist between the
Alaska market and the contiguous
states’ market, it believes the
penetration share is overstated. It also
questions the use of a constant price
level in Alascom'’s studies, observing
that under rate integration the prices

will fall in constant dollars even without
competition. NTIA also questions the
statistical validity of the three call
models, the extrapolation of the results
of the first phase entry studies to predict
the Alaskan traffic that would be
vulnerable to full competition to all
metropolitan areas, the inconsistent use
of data from the ten call model and the
three call model, and apparently
inconsistent assumptions regarding the
scope of competition within the state of
Alaska at various points within the
model. NTIA recognizes that
competition in Alaska may have a
negative effect on Alascom's market
share and rate of return. It also
recognizes that competition will have its
most significant impacts in the most
densely populated areas of Alaska.
However, NTIA does not beleive that
Alascom’s model has properly forecast a
likely impact of competition and
believes Alascom’s estimates should be
viewed as an upper limit on the market
segment that may be lost.

80. SPCC argues that Alascom’s
economic study is flawed. The flaws are
stated to be: the first competitor will
compete fully in 1980; SPCC's rates were
extended to incorporate the longer
distances necessary to serve Alaska
without cost support; the breakeven
analysis utilized invalidates the three to
nine call model; SPCC's tariff was
improperly applied because one tenth
rather than one half minute billings were
utilized and the $.10 per call charge was
not included; all customers are assumed
to be able to access the SPRINT
network; customers are assumed to
subscribe for a full year even though
distinct peaks in calling exist; highly
questionable multipliers are used to
extrapolate its results; the estimates of
market share are unrealistic; and




54956

Federal Register /| Vol. 47, No. 235 / Tuesday, December 7, 1982 / Rules and Regulations

misleading references are made to a $19
million deficit in 1985 with the first
competitor due to a change in the
assumed rate of return from ten to
thirteen percent. SPCC claims that these
faulty assumptions make it impossible
to determine the impact of competition
on Alascom, and, in any event, tend to
seriously overstate the impact that may
be anticipated from competitive entry in
the Alaskan MTS-WATS market.
Finally, it argues that the efficiency of
Alascom's network will not be harmed
by the competition.

81. GCI asserts that Alascom's claims
of economic harm and adverse
consequences from MTS-WATS
competition are not substantiated by its
filings and economic model. It asserts
that Alascom’'s model is a monopoly
model which is designed to, and can
only result in, some showing of impact if
the monopoly carrier is not the only
carrier in the market. It contends that
the Commission has repeatedly rejected
such monopoly models because, in
addition to their predetermined impact
showing, they fail to take into account
several important factors in a
competitive market, such as increased
volumes through new services and
innovations, the efficiencies of the new
entrants' technology, and stimulation of
the overall market by reason of the
competition and services of new
entrants. GCI cites the following alleged
major erronecus assumptions, steps, or
calculations, distorting dramatically
Alascom's purported impact showing: a
new entrant will immediately penetrate
fully the Alaskan MTS-WATS market
and capture as much as sixty percent of
Alascom'’s traffic; new entrants by 1985
will service the entire MTS-WATS
market in the lower 48 states (with no
allowance for facility, equipment or
financial constraints); and the use of
improper population figures and
calculations to achieve a multiplier,
impact effect, and the use of
unauthorized rate of return levels
(thirteen percent rather than ten
percent). Even if Alascom's “monopoly"
model were to be corrected and used
insofar as possible, GCI submits that
Alascom can only show that its
interstate revenues would be decreased
by about thirteen percent in 1985, or
significantly less than the estimated
average annual growth of fifteen percent
in the Alaskan submarket over the next
three to five years (without any stimulus
from competition).

B. Model Analysis

82. Alascom's presentation of its
economic model lacks supporting
documentation for many key
assumptions. In several instances

explanations of its methodology appear
to contradict the numbers provided and
the numerical calculations undertaken.
These deficiencies undermine the
credibility of the study.'® See, e.g.,
paragraph 100, infra.

83. The first phase traffic diversion
estimates are based on unrealistic
assumptions that almost invariably
overstate the potential adverse impact
of entry on Alascom's market share. The
assumptions with regard to relative
product quality and prices are
particularly questionable. Furthermore,
the extrapolation of first phase results to
show the effect of full competition is
riddled with logical errors which further
exaggerate the projected impact of entry
on Alascom. Alascom calculates the
extrapolation factor or multiplier using
three different methodologies, but all are
defective. NTIA employs a more
acceptable methodology and projects a
far smaller impact than any of
Alascom's estimates. In the process of
translating the traffic diversion
estimates into a financial impact
statement, Alascom makes further
unsupportable assumptions that act to
overstate the financial impact of entry
on Alascom. First, it does not allow for
cost shifts other than exchange carrier
settlements despite projecting
significant traffic diversion. Second, the
failure to consider the gradual
accumulation of market penetration by
the entrant significantly overstates the
impact of entry in a growing market.

84, First Phase First Competitive
Entry, Alascom’s first phase model
assumes that any telephone subscriber
who can save money by using a
competitive service will do so. Thus, this
analytical model assumes a parity of
service quality and a lack of inertia on
the part of customers and is very
sensitive to the rates used in calculating
the break-even point. We shall explore
these considerations below.

85. Specialized carriers currently
interconnect at nearly all exchange
switches through termination on the
lineside of the exchange switch.'” The

% Alascom argues that the scope of its study and
its rebuttal comments were restricted by the limited
amount of time allowed by the Commission for their
preparation. It particularly believes thal the two
weeks notice of the time rebuttal comments would

quality of this type of interconnection
could be considered inferior by users for.
several reasons. The customers of the
new service would need a touchtone
phone or tone generator, and would
have to dial approximately twice as
many digits as the Alascom customer.
Acquisition of a touchtone phone is not
costless. Furthermore, experience
indicates that customers of specialized
common carriers services gel busy
signals and “bad connections” more
frequently than do customers of the
traditional telephone companies. While
some types of smart terminal equipment
may offset some of these factors for
some larger enterprises, we believe that
these factors cannot be totally
discounted as a consideration in the
break-even analysis.

86. In addition, due to customer
loyalty or lack of information, a
customer may not switch to a
specialized common carrier (SCC)
service if the price advantage of the SCC
is slight. In order to make an intelligent
choice among competing services with
differing rate schedules, consumers must
forecast the number of long distance
call-minutes they will incur each month.
The uncertainty associated with such
forecasting will probably work to
Alascom's advaniage in the cases where
the expected savings are slight or where
calling patterns are irregular. One such
circumstance is in Juneau, where the
calling patterns have seasonal peaks
due to the impact of the state legislative
sessions.

87. Several of Alascom'’s assumptions
about pricing are critically sensitive.
Alascom linearly extrapolated a current
SPCC tariff. Since the record contains
no evidence to indicate how SPCC
would expand its tariff, Alascom cannot
be criticized for making this assumption.
However, it is the assumption most
favorable to Alascom's position. SPCC's
comments raise doubts about whether it
would use a linear extension in light of
higher costs it would incur in extending
its network to Alaska on separately
constructed facilities. No sensitivity
analysis showing how alternative price
differentials would generate different
levels of market penetration by the
entrant was provided by Alascom.'®

be due was unreasonable and that failure to di
an issue raised by the reply comments should not be
construed to be agreement. We do not believe
Alascom was prejudiced in any way. First, it did not
file a request 1o file rebuttal comments for more
than five weeks after the reply comments were
filed. Second, Alascom was seeking to file a
complete, new study with an expanded data base
and a revised methodology. The rebuttal phase of
the proceeding is not the time to introduce
completely new material of that scope.

7 Alascom’s entire analysis would be altered if
trunk-side interconnections are provided to the

specialized carriers. The competitor's quality of
service presumably would be increased, although its
cost of accessing the local exchange network would
presumably increase as well to become equivalent
to that incurred by Alascom. This upward shift in
access costs would undoubtedly result in price
increases by the specialized carriers, which would |
invalidate Alascom's analysis of the customers who |
would find it beneficial lo swilch to a competitive
service,

¥ NTIA’s comments suggest that a ten percent
discount in price would raise the breakeven calling
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88. Alascom has not considered the
implementation of complete rate
integration between Alaska and the
lower 48 states, scheduled for 1985, in
any of its impact models, despite
strenuously arguing that such rate
integrations should continue. This
integration will significantly reduce the
price of MTS-WATS service to Alaska,
thereby reducing the differential
between Alascom’s price and a
competitor's price. Such a change has a
significant impact on the break-even
point calculated by Alascom and,
thereby, on the estimates of traffic
diversion. A similar effect may occur
due to the implementation of an access
charge for all carriers, or from the
effects that may result from any changes
in the separations manual. An entrant is
likely to consider these potential pricing
factors in determining whether to enter
the market on separately constructed
facilities. Where it believes these
changes to be significant in its planning
process, an entrant is much more likely
to enter via resold facilities.

89. Alascom argues that it did not
consider the effects of full rate
integration due to become effective in
1985 because it assumed that AT&T
would raise its rates to eliminate the
spread by 1985. While this assumption
could become true, it does not justify not
presenting the effect on traffic diversion
that would result from a rate reduction
under existing circumstances in order to
give the Commission an idea of the
sensitivity that rate adjustments would
have on the impact shown by Alascom’s
study. Moreover, if AT&T's rates
increase to that extent, it is reasonable
to assume that the competing carriers in
Alaska would also raise their rates by
an amount proportional to that by which
AT&T raised its rates. This has the same
effect as if AT&T kept its rates static
and the reduction in Alascom’s rates
through the implementation of Phase I1I
of rate integration went into effect.
Therefore, we conclude that a failure to
consider the effects of rate integration
undermines the credibility of the 1985
results.

90. Alascom assumed that operator-
assisted calls were subject to diversion
by competitors much the same as direct
dial calls. Alascom argued that the
entrant's use of an authorization code
eliminates the need for credit card,
collect, and third number billing, such
that these categories of operator-
handled calls would be highly

level from 76.9 mi to 1134 mi per month,
and for a twenty percent discount the breakeven
point would rise to 187.5 minutes per month. These
are significant shifts in the breakeven calling level,
indicating the extreme sensitivity of the
assumptions underlying breakeven analysis.

vulnerable to competition. Collect, third
number, or person-to-person calls are
desired features that frequently cannot
be accomplished within the structure of
a specialized carrier's service. Thus, this
assumption worked to overstate the
potential traffic diversion that would
result from entry.

91. Alascom has contended that the
assumptions it made in constructing its
model were conservative ones.
However, as the discussion in this
section indicates, the assumptions
selected almost invariably create the
largest potential impact possible. This is
done even where it is clear that the
assumed circumstances will not occur.
Given the deficiencies in the
assumptions used by Alascom, the first
phase traffic diversion estimates are
unreliable and, at best, produce an
exaggerated estimate of the potential
worst case.

92. Alascom’s three-call model
estimates traffic diverson for a first
phase entrant at 11.2 percent of all
Alaskan traffic. If, as assumed by
Alascom, the entrant's price would on
average be 55 percent of Alascom’s
price, then the 11.2 percent diversion of
traffic would imply at least a six percent
share of total market revenue. This is
more than three times the approximate
two percent share that all specialized
common carriers have achieved in the
contiguous states telecommunications
market in the roughly four years since
Execunet II, supra. Nothing in the
record, or in our evaluation of the
market, leads to the conclusion that the
Alaskan experience will be significantly
different in the short run from the
experience in the contiguous states.

93, Alascom argues that competition is
in its infancy and that it was trying to
develop a mature competitive model.
While Alascom appears to have
attempted to construct a mature first
phase model, the fact that competition is
in its infancy is a critical factor which
Alascom's model does not incorporate.
Since competition is in its infancy, new
entrants are likely to achieve market
penetration gradually rather than
achieving a mature penetration rate
immediately. Accordingly, we believe
that the experienced contiguous states’
diversion is a better short-run, first
phase estimate than is Alascom's first
phase model. This is not to say that we
believe competitive entrants have
achieved their maximum penetration.
Rather, the contiguous states'
experience is a better guide to what may
be expected in the short run. Future
competitive penetration, if it occurs, will
be gradual, allowing the facilities

planning necessary to prevent
uneconomic construction.

94. Alascom's argument that Alaskan
telephone users are more aware of
telephone alternatives due to media
coverage of recent intrastate rate
proceedings is not persuasive. In the
contiguous states, mass advertising
compaigns by the specialized carriers
have raised the awareness of potential
users, Furthermore, the contention that
the higher interstate average length of
haul in Alaska will lead to greater price
differentials between competitors’
services and Alascom’s services than
exists in the contiguous states' market
does not support a diversion estimate of
the magnitude projected by Alascom’s
study. The relative differential between
the services of the various carriers is
likely to be uniform over distance.
Moreover, to the extent that “bad
connections” may occur more frequently
on an entrant’s facilities, such
connections are likely to affect the
longer distance calls more than calls of
a shorter distance due to the additional
switching and amplification that occurs
over longer distances.

95, Full Competitive Entry. Since
Alascom's full competitive model is an
extrapolation of the first phase model,
its full competition model suffers from
all the deficiencies we have noted for
the first phase model. Alascom has
compounded these deficiencies in the
process of developing its multiplier. The
multiplier was intended to reflect the
increased traffic diversion Alascom
anticipated when the first phase entrant
expanded its limited network to reach
all major metropolitan areas in the
contiguous states. Table 2 below sets
forth the methodology Alascom used in
developing its 4.42 traffic-based
multiplier.

Table 2.—Traffic—Based Competition Impact
Factor

1. 10 Calls Model Msgs (68,009) (with
Seattle)—10 Call Model
(26,581) = (without Seattle) SPCC Seattle
Msgs (41,428)

2. Seattle Msgs (41,428) -~ Washington State
Msgs (124,407) =% Metropolitan (33%)

3. % Metropolitan (.33) X Total Conus Msgs
(902,885) = CONUS Metropolitan
(300,664)

4. Conus Metropolitan (300,664) =10 Call
Model (68,009)=(with Seattle) Ratio to
SPCC (4.42)

Source: Supplemental Comments of

Alascom, Vol. II, Appendix 2, p. A6.

96. As conceived by Alascom, the
traffic-based multiplier required it to
estimate the share of contiguous states’
traffic with AFJ that was to metropolitan
areas, which represents the size of the
market under full competition, Lacking
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data on calling to and from metropolitan
areas in the contiguous states, Alascom
used data from its ten-call model to
develop a proxy for the share of total
traffic that was metropolitan. Alascom
used Seattle traffic diverted to SPCC as
a proxy to represent metropolitan traffic,
and Washington State traffic as a proxy
to represent total traffic to and from
Alaska. The result, 33 percent, was said
to represent the percentage of traffic
that was metropolitan. This percentage
was applied to total messages between
Alaska and the contiguous states to
determine the number of messages
between Alaska and contiguous states'-
metropolitan areas. Alascom then
divided the number of messages
between Alaska and the contiguous
states’ metropolitan areas by the
number of calls diverted to SPCC's
service (including Seattle) which it
believed was a proxy for the size of the
first phase market.

97. Alascom's analysis appears to rely
on two major assumptions. Alascom
first assumes that traffic patterns
between Alaska and the State of
Washington are representative of traffic
patterns between Alaska and the
contiguous states. Alascom does not
explain why it believes this assumption
to be valid. In fact, its comments
indicate that a high community of
interest exists between Alaska and
Seattle, In light of this, the assertion that
traffic patterns between Alaska and the
State of Washington would match those
between Alaska and the contiguous
stales is questionable. The high
community of interest would appéar to
inflate the model’s estimate of calling
between metropolitan areas, thereby
increasing the traffic diversion
Alascom's model would anticipate from
expanding a first entrant(s) network to
encompass all metropolitan areas.

98. Second, Alascom apparently
believes that by using the ten-call model
traffic diversion data for Seattle and for
SPCC's current network (including
Seattle) it has maintained a theoretical
consistency between the proxies used to
represent calling to metropolitan areas.
The high community of interest referred
to in the preceding paragraph also calls
into question the reliability of diversion
figures to SPCC's network as
representing metropolitan calling. This
is particularly true when used as a
proxy for the size of the first phase
entrant(s) market. While the use of data
reflecting diversion of Seattle traffic to
SPCC's network in determining the
percent metropolitan calling would
understate the percentage of traffic
considered metropolitan, the use of data
reflecting diversion to SPCC's network

(including Seattle) as the denominator in
the final step would tend to offset the
low percentage of metropolitan calling
determined in the second step.
However, it is impossible to determine
whether the calculations exactly offset
each other or whether some error is
introduced through the use of these
proxies. Therefore, there is considerable
uncertainty about the reliability that
may be attached to the assumptions
underlying the traffic-based multiplier.

99. Alascom used data from the ten
call model in calculating the 4.42
multiplier. It did this despite using the
three call model to determine the
financial impact. Alascom does not
explain the reason for selecting the ten-
call-model results. It also does not
indicate whether the three and ten call
models would be expected to have
similar percentages of metropolitan
calling. In fact, it would not be
unreasonable to anticipate that the ten
call model would have a higher
percentage of metropolitan calling than
would the three call model due to the
larger percentage of businesses that
would be anticipated to be included in
the ten call model. Therefore, it is very
possible that Alascom’s decision to use
data from the ten call model works to
overstate the estimated traffic diversion.

100. Alascom appears not to have
always used the numbers generated in
its study in determining the 4.42
multiplier. For example, in arriving at
the estimate of SPCC's Alaskan/Seattle
traffic, Alascom uses 68,009 as the ten
call model estimate of messages
diverted with Seattle included in SPCC's
network. Table 6 on page 27 of Volume
11 shows the number to be 86,764.
Alascom uses 26,581 as the ten call
model estimate of messages diverted by
SPCC's current network, without
Seattle. Table 6A on page A49 of
Volume II shows the number to be
31,570. Further, Alascom uses 124,407
calls for Alaska/Washington state
messages although Alascom’s comments
indicate Alaska/Washington state
messages to be 279,433 on page A7,
Attachment 2 of Volume II. No
explanation for the use of these
divergent figures is contained in the
record. If Alascom had used the
numbers generated by its model a
multiplier of 2.06 would have been
produced. Because of the cited
deficiencies, the traffic-based multiplier
of 4.42 cannot be considered to measure
reliably the increased traffic diversion
under conditions of full competitive
entry.'?

*In its rebuttal comments Alascom observes that
the reply comments had brought to its attention that
“its multipliers contained logical errors which

-101. Careful review of the
methodology leading to the 5.2
population-based multiplier, which we
present in condensed form in Table 3
below, shows that the actual
calculations do not relate the size of the
first phase market to the size of the
mature market, which Alascom was
tyring to measure. Alascom calculates
the ratio of contiguous states'
metropolitan traffic with Alaska to
SPCC's estimated share of total traffic
between Alaska and the cities served by
SPCC, including Seattle, as reflected by
the three-call model. In the current
context, this ratio has no apparent
relevance, reflecting only that the total
market is 5.2 times larger than the
estimated first phase traffic diversion
reflected by the three call model. This
methodology of calculating a multiplier
therefore does not corroborate the 4.42
traffic based multiplier.

Table 3.—Population Based Multiplier

1. % Metropolitan (urban ratio)=58%

2. % Metro (.58) X Total Conus Msgs. (902,885)
= Conus Metropolitan [523.673)

3, Conus Metro (523,673) = 3 Call Model
Msgs (100,753) = (with Seattle) Ratio to
1st Entrant (5.2)

Source: Supplemental Comments of
Alascom, Vol II, Appendix 2, pA7.

102. While the previous two methods
for calculating a multiplier were
criticized in several parties’ reply
comments, Alascom did not attempt to
address the particulars of any of the
criticisms of its methods. Rather, it set
forth a third method for calculating a
multiplier. Alascom simply calculates
the ratio of total SMSA population in the
U.S. to the population of SPCC-served
cities and presents this ratio (5.42) as the
multiplier.

103. Thus, it can be seen that Alascom
attempts to develop a multiplier by
using SMSA data in the numerator while
using data reflecting the size of the cities
served by SPCC in the denominator.
This works to produce a larger
multiplier because in entering a
particular SMSA, a carrier will serve
those segments initially that offer the
highest volume of business, presumably
the central city areas where businesses
are concentrated. Expansion to serve
the remainder of an SMSA is unlikely to
provide the same growth characteristics
as would expansion to a new SMSA.
Moreover, as Alascom noted in its
rebuttal comments, the use of cities
served does not reflect the existence of
extended area service which would
expand the service capability of an
entrant. The more conservative

interfered with their usefulness.” Rebuttal
Comments, p. 34.
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approach would be to utilize consistent
data in both the numerator and the
denominator.

104, Consistently employing SMSA
data, NTIA calculated a population-
based multiplier and found it to be 2.2.
This was calculated by taking the
population of all SMSAs (158 million)
and dividing this by the SMSA
population of SPCC-served areas (71.4
million). This method does not allow for
population weighting to reflect
concentrated calling patterns between
specified communities of interest.
NTIA's methodology is a simplified and
rough estimation procedure, which we
believe provides a closer approximation
of the additional traffic diversion that
may result from network expansion than
do any of Alascom’s methods.

105. It is unquestionable that as
competitors expand their networks to
include more metropolitan areas, the
percent of the total Alaskan MTS-
WATS traffic diverted will increase. No
party has controverted this proposition.
However, Alascom's methodologies for
developing a multiplier are defective,
and there appears to be no rational
basis for believing that the multipliers
presented indicate the increased traffic
diversion to be anticipated from a
specialized carrier’s network expansion.
Accordingly, little weight can be
attached to the traffic diversion
estimates resulting from Alascom’s use
of the 4.42 multiplier.

106. Financial Impact On Alascom.
Alascom’s financial impact model is
flawed for reasons over and above the
ramifications of the flaws that we have
already documented in the traffic
diversion estimates, Despite estimates
of traffic diversion by competitors of up
to 49.3 percent of Alascom’s interstate
market, Alascom assumes that total
costs are unaffected. The constant total
cost assumption can be seen from the
fact that when Alascom compares its
revenue requirement before and after
entry, the only difference in the revenue
requirement in the case of entry is a
reduction due to reduced settlements
paid by Alascom to the local companies.
Since the revenue requirement is an
amount necessary to cover all costs,
including a fair return on investment, the
direct implication is that total costs are
assumed constant despite projections of
significant loss of market share, While
in the short run costs may be unaffected,
in the long run, or given significant
usage changes, costs will change to
reflect usage conditions. The failure to
allow for such cost reductions causes
Alascom’s model to overstate the
detrimental financial impact of entry on
Alascom and is particularly significant

because Alascom argues that it was
developing mature models which should
reflect long run conditions.

107. A second assumption that
critically affects the interpretation of the
model is that a mature penetration rate
will be achieved instantaneously in both
the first phase and full competition
models. While Alascom has noted that a
competitive entrant would achieve a
mature penetration rate only after
operating in the market for some time,
the failure to account for that factor
grossly distorts the potential effects of
entry. Alascom estimates that the year
to year growth in demand from 1981 to
1985 for interstate calling for Anchorage,
Fairbanks, and Juneau ranges from 10.9
to 11,9 percent, 15.5 to 17.0 percent, and
13,0 to 14.1 percent, respectively,
assuming no competitive entry. It is
therefore apparent that unless there is a
traffic diversion greater than these
growth rates, the most significant effect
will be a reduction in the rate of growth
Alascom will experience. While a
mature model provides information
concerning the potential share of the
market that a new entrant may capture
in the long run, the actual penetration

that can be anticipated in the initial year

or two and the time it will take to
achieve a mature penetration are more
relevant in determining the dynamics
resulting from the introduction of
competition.

108. The most relevant evidence
relating to the initial penetration that
may be anticipated is provided by the
contiguous states’ experience of the
existing competitive carriers. As we
have noted earlier, the contiguous
states' competitive carriers in the
approximate four years since Execunet
11, supra. have achieved approximately
a two percent share of the market—as
measured by revenues—which
translates to a 3.3 to 3.5 percent volume
share because of the discounted rates
charged by the competitive carriers. The
projected growth rates for Alaska are
more than three times the contiguous
states' experience. There, therefore,
appears to be little reason to anticipate
an initial penetration greater than the
estimated growth rate, Alascom will
have to adjust its construction program.
However, facilities currently used
should not become idle because of
traffic diversion to an entrant. Even if
the worst case happens and some
facilities did become unused because of
traffic diversion, such a phenomenon
would be of short duration. The record
in this proceeding does not establish
that a reduction in Alascom’s growth
rate would produce consequences
adversely affecting the public interest

and thus does not require the
establishment of a monopoly supply
policy for Alaska.

109. Alascom contends that the traffic
diversion resulting from competitive
entry will result in a shift of costs to the
intrastate jurisdiction. This, Alascom
argues, will occur because the
separations manual uses equivalent
circuit miles® in assigning satellite
facility costs between intrastate and
intrastate jurisdictions. This additional
assignment of cost to the intrastate
jurisdiction will, according to Alascom,
force it to raise intraste rates, thereby
exacerbating the already high toll rate
disparity.*'

110. Alascom'’s study methadologies
and assumptions have seriously
overstated the diversion to be
anticipated and have created the
appearance of significant revenue shifts
to the intrastate jurisdiction. If one
applies the findings of the preceding
paragraphs to the model, a considerably
different perspective surfaces.

111. Whenever an existing rate
structure is revised to a significant
degree, usage patterns are likely to be
affected. Since the Separations Manual
assigns costs in significant part based
on usage factors, such a shift is likely to
result in some allocational shifting of
costs between jurisdictions. This results
because the growth rate on routes
subject to competition will decline while
the growth rate on unaffected routes will
remain the same. This shift in relative
growth may cause a slight increase in

* Equivalent circuit miles is a concept used in
Section 23.54, et. seq. of the Separations Manual. It
is used to allocate interexchange facilities used for
interstate and intrastate MTS, WATS and private
line services between federal and state
jurisdictions. Its significance in Alaska is that
satellite facilities comprise the majority of
inter h 18 i facilities. The number
of equivalent circuit miles, for satellites, is the
summation of the route by route product of the
number of circuits times the airline miles between
earth stations. Thus, a circuit between earth
stations 2000 miles apart is assigned twice the
circuit miles that a circuit between earth stations
1000 miles apart is assigned. Since a significant
percentage of the satellite circuits run to the
contiguous states and since these circuits have large
equivalent circuit mile values due to the long
distances between earth stations, the use of
equivalent circuit miles results in the assignment of
a significant proportion of the interexchange facility
costs to the interstate jurisdiction.

*'The toll rate disparity is stated by Alascom to
be the ratio reflecting the difference between
intrastate and interstate rates. This ratio is
calculated by subtracting intrastate revenues at
interstate rates from intrastate revenues calculated
al intrastate rates and dividing the difference by
intrastate revenues at interstate rates, For 1977,
Alascom shows Mississippi with the highest
disparity in the contiguous slates at approximately
37 percent. Using 1978 data for Alaska, Alascom
states the disparity o be approximately 51 percent
for Step 2 integrated rates and approximately 66
percent for Step 3 integrated rates.
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the percentage of costs assigned to
intrastate services.

112. While it cannot be said that
absolutely no shift of costs to the
intrastate jurisdiction will occur, it can
certainly be concluded that such shifts
will be small, if they occur, and will
occur gradually over time. This result
can be anticipated because we believe
that the interstate circuits in Alascom's
network will continue to grow, albeit at
a slower rate. Alascom’s circuits from
AF] to other Alaskan points will also
continue to expand. The relative
differential between these growth rates
and the relationship between the
distance between earth station points all
affect the allocation procedures, The
exact mix of these factors cannot be
precisely estimated, but the continued
growth of the interstate circuits will
work to substantially mitigate any
adverse effects.

113. Assuming that a small shift of
cost to the intrastate jurisdiction occurs,
a significant change on the toll rate
disparity should not occur. Additional
facilities on physically intrastate routes
will be built only if the combined
interstate and intrastate demand
justifies the additional facilities. Many
of these routes are extremely low
densily routes. Thus, if Alascom'’s
economy of scale argument has any
validity it must be in connection with
these low density routes where
increased demand should reduce the
average facility cost per circuit and
thereby relieve upward rate pressure to
some extent,

114. Alascom contends that in a
competitive environment it would be
forced to deaverage its private line
rates,*? thereby almost doubling private
line rates to the bush. It states that while
the provision of MTS-WATS equivalent
services over resold private lines would
not shift significant amounts from the
interstate to the intrastate jurisdiction,
payments from the interstate revenue
pool for MTS-WATS generate more
settlement payments for Alascom than
Alascom would be able to charge
through private line rates established in
a competitive environment. In
Alascom'’s view, this results because its
interstate private line services are not
part of the interstate private line pool,

*In a strict sense, il is not MTS-WATS entry that
creates the incentive for Alascom to deaverage its
privale line rates. Rather, it is the existence of a
competitor offering private line service over
separately constructed facilities. Such an entry
possibility was clearly recognized in Domsat L
However, because the potential 1o offer both private
tine und MES-WATS like services may make entry
over separately constructed facilities more feasible,
we consider the impacts herein,

and thus, it must recover all of its
private line costs from private line rates.

115. In analyzing the separations and
settlements impact of competition on
Alaska it is necessary to consider
whether Alascom is facing competition
only from competitors leasing Alascom's
facilities, or whether it is facing
competition from competitors providing
separately constructed facilities. Where
Alascom is facing only resale
competition, a shift of interstate traffic
from MTS-WATS or private line to a
resale carrier will not significantly affect
the allocation of interexchange facilities
to the interstate jurisdiction.® Moreover,
when facing only resale competition, it
is highly unlikely that Alascom will be
pressured to deaverage its private line
rates. Thus, in this environment, no
detrimental effects are discernible from
the adoption of an open entry policy.

116. Our assumption in the Third
Supplemental Notice that entry would
be on facilities leased from Alascom
was a more constricting assumption on
the analysis than was warranted. GCI
has been authorized to provide service
to AF] over separate facilities.
Accordingly, we must analyze the
competitive effects of entry on the need
to deaverage private line rates in an
environment where competition exists
over separately constructed facilities.
However, we continue to believe that a
significant portion of any competitive
entry in the MTS-WATS market in
Alaska is likely to be through the resale
of Alascom's facilities.

117. Alascom may desire to deaverage
its private line rates since separations
assigns costs to the private line category
on the basis of average cost, while a
competitive carrier could price its
service in accordance with the costs
associated with the routes in question.
Alascom suggests that it would be
required to reduce its interstate private
line rate from $2700 per month to $964
per month, There is scant record
evidence to support a reduction of this
magnitude. It is highly unlikely that an
established carrier facing initial
competitive entry would choose to
deaverage its rates to this extent.
Accordingly, little weight can be
attached to the projections made on the
$964 rate.

118. Alascom appears to have failed
tg recognize the traffic and revenue
shifts that would result under its
assumption that private line rates would

= There will be no impact assuming that the
resale carrier operates al the same efficiency as
Alascom. To the extent that the resale carrier
achieves more efficient operation, the allocation to
the interstate jurisdiction may be reduced slightly.
However, the more efficient utilization of the given
resource is a competitive benefit,

be deaveraged in the face of competitive
entry over separately constructed
facilities. Alascom assumes that 50
percent of the private line use to the
bush will be lost because of increased
rates for private line users in the bush.
From this, Alascom concludes that there
will be significant revenue losses from
deaveraging rates. However, the private
line users in the bush presumably had a
reason for utilizing private line
telecommunications. While they may
discontinue private line service because
of the increased price, a significant
percentage of these calls would shift to
either the MTS or WATS service of
Alascom thereby increasing the
revenues from those services. This
would also serve to continue the
assignment of many of these facility
costs to the interstate jurisdiction,
which, in the MTS-WATS service area,
would be recoverable from the interstate
pool. Alascom's failure to recognize this
shift seriously overstates the impact that
competitive entry over separaliely
constructed facilities would have on
telecommunications service in Alaska.

119. As the preceding discussion has
demonstrated, the projected growth
rates for Alaskan telecommunication
service are a significant factor in
evaluating the potential effects of
competitive entry. Equally significant in
the evaluation process is the recognition
that entrants will achieve market
penetration gradually. Alascom’s failure
to properly consider the .
interrelationship of these two factors in
constructing its economic model
seriously undermines any conclusion it
attempts to draw from the model.
Accordingly, it must be concluded that
any detrimental effects alleged by
Alascom have not been sufficiently
documented. Moreover, the above
analysis suggests that the effects will be
nonexistent or insignificant. We must
conclude that the overall cost of
telecommunication service to Alaska
will not be increased in any significant
way, nor can it be projected that
additional support from the interstate
MTS-WATS settlements pool will be
necessary as a result of new entry.

120. For the 1985 financial impact
model, Alascom raises the allowed rate
of return from ten percent to thirteen
percent and calculates deficits on that
basis. To isolate the impact of entry, the
rate of return adjustment should have
been omitted from the analysis.? If no
entry is assumed for 1985, Alascom'’s
model shows a fourteen million dollar

*This is only to isolate the effect of entry. It in no
way attempts to determine what an appropriate rate
of return will be in 1985.
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deficit. Presumably, this represents the
effect of the rate of return change; yet,
when discussing the financial impact
resulting from competitive entry,
Alascom does not adjust the numbers to
reflect this fact. Its inclusion serves only
to create the appearance that the impact
of full competitive entry will be greater
than it actually would be.

121. Alascom's own estimates show
the financial impact to be far less than
crippling for the model's first phase of
entry. For example, if the entrant leases
its facilities from Alascom, competition
is expected to reduce Alascom’s revenue
in 1980 by $5.2 million (2.5 percent of
total company revenue). If the entrant
does not lease its facilities from
Alascom, competition is expected to
reduce Alascom's revenue by $6.5
million (3.2 percent of total company
revenue). Yel these numbers represent a
worst case scenario. The analysis
assumes Iraffic diversion of 11.2 percent,
which implies a revenue diversion
which is several times larger than that
experienced in the contiguous states,
and does not allow for any reduction in
revenue requirements beyond
settlements with exchange carriers.
Furthermore, since Alascom's facility
growth rate is larger than a reasonable
estimate of anticipated traffic diversion,
most, if not all, of this loss will appear
as a reduction in Alascom's rate of
growth, rather than any absolute loss.

VIIL. Analysis of Alascom’s Other
Detrimental Effect Arguments

A. Detriments of Intrastate Competition

122. Alascom assumes that if the
Commission adopts an open entry policy
for interstate MTS-WATS, Alaska will
be forced to permit intrastate
competition. It contends that this will”
result in significant shortfalls in meeting
state revenue requirements, leading to
state rate increases. Although the FCC
cannot control intrastate rates, Alascom
argues that the Commission must take
into account the effects that will occur
from intrastate competition in \
determining whether to allow interstate
competitive entry.

123. While we believe that the
intrastate study suffers fromi many of the
same deficiencies from which the
interstate study suffers we need not
resolve the question of intrastate
competitive entry and its effects. This is
the responsibility of the Public Utility
Commission of the State of Alaska, as
long as the state Commission does not
adopt a policy that frustrates or
interferes with a policy of this
Commission. Presumably, in exercising
its statutory responsibilities, it will
undertake to determine whether

competitive entry in the Alaskan
intrastate MTS-WATS market will be
beneficial to the public. If it determines
that the adverse impact alleged by
Alascom in the intrastate market does
exist, it will presumably deny
competitive entry. On the other hand, if
it determines that competitive entry will
be in the public interest, it will authorize
such entry. In either case, for purposes
of this Commission's analysis, any
detrimental effects of intrastate entry,
even if they existed, would not be
mandated by this decision and should
not be considered in evaluating the
question of interstate entry.

B. Inefficiencies in Trunking and
Network Management

124. Alascom contends that the effect
of competitive entry is to reduce the
trunking efficiency obtained by
concentrated traffic loading. It states
that a gingle entrant serving all
metropolitan areas in the contiguous
states will lead to the use of close to 4%
percent more facilities to carry
equivalent traffic in the first year of full
competitive entry, As more carriers
enter the market, increased losses in
efficiency assertedly will occur because
of the increased fragmentation of the
market, Furthermore, Alascom contends
that open entry will interfere with the
centralized network planning necessary
for an efficient statewide satellite
network, with adequate provision for
essential civilian and defense
communications, including an
appropriate redundancy factor.

125. Alascom considerably overstates
the significance of trunking
inefficiencies and network management
problems that will arise from
competitive entry. Its model is based
upon trunking measurements that
assume existing demand, pricing,
technological utilization and other
characteristics associated with sole
source supply of telecommunications
services. Network planning in a
competitive environment requires
consideration of additional demand,
facility, and pricing elements. It is
through such processes that the
competitive marketplace introduces the
incentives that lead to efficient resource

allocation and rational pricing decisions.

We believe that competitive entry will
produce demand, supply, technological,
and serviee quality differentials which,
in the long run, will provide for greater
overall facility utilization and greater
customer choice over price and service
quality which will significantly offset
any initial inefficiences that may result
from entry.

126. Alascom contends that entrants
will offer a high blockage service that

relies on Alascom, as the carrier of last
resort, to provide facilities to meet
entrant's excess peak load demands, to
accommodate service outages on
entrant’s facilities, and to provide for
the eventuality that an entrant may exist
the market. It is not clear that Alascom
will provide any more redundancy, as it
has suggested. It seems very unlikely
that Alascom would provide additional
facilities to meet occasional short-term
service outages that may be experienced
by competitive carriers. Nothing in our
experience would indicate that serious
long-term outages of entrant’s facilities
are likely or that an entrant would not
provide some backup option to meet
such uncertainties. Moreover, in a
competitive environment, a firm would
be very unlikely to provide capacity in
response to some uncertain possibility
that a competitor will exit the market.
Thus, we would not expect Alascom to
provide facilities in anticipation of these
eventualities. A competitive
marketplace should provide a better
assessment of the amount of
redundancy that is desired than can be
obtained through the regulatory process.
To the extent that Alascom’'s argument
may be valid, entry on facilities other
than Alascom's will provide some
redundant telecommunications capacity,
in the event Alascom’s facilities suffer
an outage, This will minimize the
redundancy that Alascam would neet to
provide and should increase the overall
efficiency of the telecommunications
system.

127. The amount of redundancy
necessary at the end of the line may be
significantly less than the redundancy
necessary in the core network because
any fringe area outage involves a
substantially smaller number of
individuals, with consequent diminished
economic impact. Where a particular
customer desires a level of redundancy
to meet specific security or emergency
considerations beyond that which the
network as a whole provides, such
redundancy may be purchased by that
entity, rather than placing the burden on
telecommunications users in general.
Additionally, where satellite circuits are
involved, additional circuits may be
activated with minimal delay.

C. Analysis of Economy of Scale
Argument

128. Alascom claims that competition
will result in a wasteful duplication of
facilities because additional entry will
deprive Alascom of economies of
scale * that exist in the Alaskan market.

#The term economies of scale relates to
reductions in average unit costs with increases in
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In support of this contention, Alascom
submitted two charts depicting the cost
per circuit at various levels of circuit
activation for satellite and microwave
facilities that purport to show that
economies of scale exist to that level.
Alascom then attempts to show, using
1979 facilities data, that the economies
of scale for Alaskan interstate traffic
have not been exhausted,

129. The analysis presented by
Alascom does not prove that untapped
economies of scale exist in every
portion of the Alaskan
telecommunications market. The ]
undocumented charts appear to indicate
that, given the state of technological
development, economies of scale exist
at low levels of facility utilization.
However, they are not particularly
helpful in determining whether, or
where, economies of scale might exist in
the Alaskan telecommunications
market. The critical question of the point
at which the benefits of economies of
scale are less than the benefits of
competitive entry cited in Section VI has
not been addressed by Alascom beyond
arguing that the crossover point,
wherever it is, has not yet been reached.

130. The first step in properly
analyzing the economy of scale question
is to determine the relevant factors to be
analyzed. Alascom uses interstate
circuits as the relevant market for
determining whether economies of scale
exist. However, from the standpoint of
facility utilization, the entire intercity
market must be analyzed to determine
whether untapped economies of scale
exist. Most of the facilities in Alaska, be
they satellite earth stations or terrestrial
microwave facilities, provide both
interstate and intrastate
telecommunications service. Therefore,
an analysis that attempts to look only at
interstate circuits omits significant
facility utilization from consideration.
The omission of a portion of the facility
utilization is a major analytical flaw that
totally undermines any conclusions
drawn from the analysis.

131. A second deficiency in Alascom’s
analysis is that it purports to show that
significant economies of scale exist
through the utilization of 2,000 voice
grade circuits for both satellite and
microwave facilities. However, a careful
analysis of the charts indicates that
significant economies of scale are
exhausted at utilization levels well
below the 2,000 voice grade circuit level

output using the lowest cost technology. However,
Alascom is actually looking at changes in average
cost at changing levels of output given the level of
certain facilities currently in use. Although we
question whether or not this depicts true economies
of scale. we adopt Alascom’s characterization for
purposes of this order.

depicted in the chart. The analysis of
earth station economies using the 2000
voice grade circuit base indicates that
more than 90 percent of the economies
are exhausted at only 500 circuits and
more than 95 percent are exhausted at a
utilization level of 1000 circuits. The
analysis of microwave economies using
Alascom's data indicates that
approximately 95% of the economies
will be achieved at the 1000 voice grade
circuit utilization level. ?® Although
Alascom has not provided data that
includes intrastate facility utilization,
private line utilization, or television
transmission utilization, a review of
other Alascom filings suggests that
circuit utilization approaches or exceeds
the level at which the majority of the
economies of scale are exhausted for
Anchorage, Fairbanks and Juneau.

132. The achieved economies on
terrestrial microwave facilities are the
most difficult to ascertain given the
deficiencies in the record. However,
even if fewer economies are achieved
here than have been achieved in
connection with earth stations, that
factor should not be given undue weight.
The prevailing technology for
telecommunications services in Alaska
is that associated with satellite
communications. It is the economies
associated with this newer technology
that must be given the greatest weight in
reaching a determination of what is in
the public interest.

133. The Alaskan telecommunications
market has been, and we believe will
continue to be, a growing market.
Regulatory policy must take cognizance
of the dynamic factors existing in the
marketplace. It should not be based
solely on static conditions existing
today. The fact that it may be
demonstrated that some minor
economies of scale can yet be achieved
given current utilization is not
controlling in a proper analysis. ¥ Any

% See also Leonard Waverman, “The Regulation
of Intercity Telecommunications.” in Promoling
Competition in Regulated Markets, Almarin
Phillips, Editor, 1975, for evidence thal significant
economies are exhausted at 1000 veice grade
circuits on terrestrial microwave facilities.

*"The public interest determination for entry on
separately constructed facilities is not of necessity
controlled by whether all economies of scale have
been achieved. There may be instances where, on a
particularized showing, it can be shown that the
public interest would be served by entry on
separately constructed facilities on low-density
routes, e.g., where a carrier seeks to round out its
service area, or for operational reasons, might not
find resale to be a suitable means. Moreover, the
economy of scale argument, as stated by Alascom,
only addresses the facility question. It ignores all
other operational aspects of a business enterprise.
Alascom’s analysis is also based on the existing
embedded technology. It fails to consider possible
future technological develop ts that could

competitive entrant will achieve a
market share gradually over a period of
time, as Alascom has recognized. Thus,
to await the time when it can
unequivocally be demonstrated that no
additional economies of scale can be
achieved would only mean that the
public would unnecessarily be deprived
of the dynamic advantages of a
competitive market. Given the existing
utilization and the anticipated growth
we do not believe that Alascom has
demonstrated that significant untapped
economies of scale exist at the three
cities competitors are initially likely to
enter.

134. Alascom's economy of scale
argument actually undermines
Alascom's arguments concerning
wasteful entry. If economies of scale
exist at the appropriate levels of output,
the principal carrier will probably be
able to underprice any competitive
entrant. Therefore, a competitive entrant
would be unlikely to enter using its own
facilities. This supports the
Commission’s belief, as stated in the
Third Supplemental Notice, that
competitive entry would be likely to
occur on a resale basis. If more than one
competitive entrant seeks to enter the
market, an entrant will be more likely to
resell Alascom's facilities since each
entrant would be seeking to obtain
business from the same group of
potential customers. The entry of a
competitor through the resale of
Alascom’s facilities does not affect the
achievement of any remaining
economies of scale.

135. Entry to the bush communities or
to other smaller communities through
separate facilities is extremely unlikely
absent a significant technological
improvement that considerably alters
cost considerations. Alascom's
comments indicate that it believes only
AF] are susceptible to competitive entry
over separate facilities. Any competitive
entrant seeking to provide service to
communities other than the three
principal cities should find it
economically beneficial to provide
service through the resale of Alascom'’s
facilities, particularly if averaged rates
are used by Alascom. Thus, any growth
that occurs in telecommunications
services to these communities will
presumably be over Alascom’s facilities.

136. Alascom contends that
duplicative facilities should not be built
because it has the capacity to provide
service for thirty years through the
addition of only channel equipment. As
Alascom has conceded, the question of

significantly shift the cost parameters for providing
service.
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whether the existing carrier can provide
the facilities is not the ultimate test in
determining whether additional entry
should be authorized. Washington
Utilities and Transportation Comm v.
FCC, supra. While the capacity of
equipment may at times dictate the
purchase of equipment that results in
excess capacity existing in the network,
the possibility or reality of competitive
entry may more effectively constrain the
dominant carrier's acquisition of -
facilities than can regulatory oversight
alone. The fact that several entities have
sought authorization to provide service
to Alaska indicates that these entities
believe that such competition is feasible.
The record in this proceeding has not
established that such entry would be
infeasible or destructive.

D. Impact on Exchange Rates

137, Alascom contends that unless the
Commission orders competitive carriers
to pay local access charges equivalent
to that which exchange carriers receive
from MTS-WATS settlements, exchange
carriers will be required to raise
exchange rates to compensate for a loss
in settlements. Alascom is incorrect in
claiming that local exchange rates will
have to be increased if entry is
authorized. Under separations
procedures, minutes of use by
competitive entrants are interstate
minutes and have resulted in the
assignment of costs to the interstate
jurisdiction. The costs of exchange
access for competitive carriers are not
recovered from the interstate
settlements pool. Rather, competitive
carriers pay the exchange carrier for
accessing the local exchange network.

138. The Commission has approved
exchange access rates ? to be charged
specialized common carriers by AT&T
and GTE. Exchange Network Facilities,
71 FCC 2d 440 (1979). In that decision,
the Commission indicated that other
carriers could concur in these ENFIA
rates, or could file separate tariffs for
exchange access, as long as any such
rates were properly cost-justified. Since
no exchange carrier in Alaska has
indicated which approach it will follow,
it is not possible to determine what the
access costs of a competitive entrant
will be. In Phase I of this proceeding, the
Commission is addressing the question
of appropriate access charges. When the
Commission prescribes access charges a
policy of open entry in the Alaskan
MTS-WATS market will not have an
adverse impact on exchange rates since

*The Commission extended the initial agreement
on April 14, 1982 for a maximum period of an
additional two years. Extension of ENFIA
Agreement, 90 FCC 2d 6 (1982).

these charges will recover the interstate
revenue requirement.

139. In setting rates, a jurisdiction may
consider only those costs and revenues
subject to its jurisdiction. The U.S.
Supreme Court recognized this in Smyth
v. Ames, 169 U.S. 466, 541 (1898), when it
stated:

The state cannot justify unreasonably low
rates for domestic transportation considered
alone, upon the ground that the carrier is
earning large profits on its interstate business
over which, so far as rates are concerned, the
state has no control. Nor can the carrier
justify unreasonably high rates on domestic
business upon the ground that it will be able
only in that way to meet losses on its
interstate business.

Thus, if an access charge for a
competitive entrant would be less than
the settlement received from MTS-
WATS usage the exchange carrier
would not be able to increase local
exchange rates to make up for a
shortfall in interstate revenues.

E. Deaverage Rates in a Competitive
Environment

140. Alascom challenges the
Commission’s conclusion in the Third
Supplemental Notice that since Alascom
accepted the rate integration policy as a
Section 214(c) condition on its
authorization, it is bound by that
condition unless it is waived. It also
challenges the finding that the
Commission could not envision
circumstances that would induce it to
grant such a waiver, arguing that the
Commission cannot prohibit Alascom
perpetually from deaveraging its rates in
the face of competitive. It states that its
acceptance of integrated rates was
based on the Commission’s other
holdings in Domsat 111, including the
sole-source policy for MTS-WATS, and
:he special showings policy for private

ine.

141. Alascom's concern regarding the
Commission’s statement that it did not
foresee circumstances in which rate
deaveraging would be permitted gives
undue emphasis to the Commission's
statement in the Third Supplemental
Notice. That statement was directed at
the MTS-WATS rates which are subject
to the Commission’s rate integration
policy for rates to Alaska, Hawaii, and
other offshore points. The Third
Supplemental Notice found that rate
deaveraging in the contiguous states for
MTS-WATS services was unlikely at
that time. Therefore, the Commission
believed that it would be unlikely that it
would find the public interest to be
served if it allowed selective
deaveraging of MTS-WATS rates to
Alaska. Nothing in that section went so
far as to propose that Alascom could not

file tariff changes when it thought such
filings were necessary, as Alascom has
argued it did, nor did it seek to
necessarily limit Alascom’s discretion in
determining rate structures.

142. Alascom contends that if the rate
integration policy was based on a desire
to prevent rate discrimination, an order
should be issued requiring it to be
included in the interstate private line
pool. However, the policies applicable to
MTS-WATS rates are not equally
applicable to private line rates.
Commission policy recognizes the
possibility of the need in a competitive
environment to deaverage private line
rates. In the Specialized Common
Carrier decision, supra, the Commission
indicated that it did not find deaveraged
private line rates to be contrary to the
public interest where such rates
reflected differentials in service costs
and where such deaveraged tariffs are
properly justified by adequate cost
support material. Nothing in the record
suggests that cost justified, deaveraged
private line rates would be contrary to
the public interest in connection with
interstate private line service in Alaska.

F. AT&T/]ustice Department Consent
Decree

143. Alascom has petitioned the
Commission to seek additional
information to evaluate the direct and
indirect effects that it believes will flow -
from the entry of the consent decree
agreed to by AT&T and the Justice
Department. It contends that the
implementation of the consent decree
could adversely affect Alaskan
telecommunications service by
depriving Alaskan ratepayers of the
subsidy provided by the existing
separations/settlements procedures and
could result in substantial rate
deaveraging that would increase the
cost of telecommunicaltions service to
Alaskan ratepayers. As evidence of this,
Alascom cites a tentative Common
Carrier Bureau analysis of the consent
decree which indicated that the consent
decree could impact the present rate
integration procedures for Alaska.

144. Alascom is not directly subject to
the courts' decree in the antitrust
proceeding, as it has noted. Alascom's
concerns relate to possible changes in
separations, settlements, or tariffing
procedures that may be necessitated or
occasioned through the implementation
of the court’s decree. While the consent
decree will necessitate changes in
settlements and tariffing procedures for
BOCs, and may do so for Alascom as
well, the appropriate place to address
any such changes is in conjunction with
the specific proceeding looking at the-
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specific change. That would also be the
appropriate time to evaluate the effect
of the change on telecommunications
service to Alaska as well as any
procedures or mechanisms to ensure
that telecommunications service to
Alaska will continue to be provided on
terms and conditions that are consistent
with the public interest.

145. Alascom’s reliance on the
Common Carrier Bureau's preliminary
analysis of the consent decree is
misplaced.? That analysis only
indicated that under some
implementation options it would be
necessary to consider the effects it
would have upon existing mechanisms
involved in settlements and tariff
structure for Alaska. While the
preliminary analysis did indicate that
some implementation scenarios could
result in some degree of rate
deaveraging, it did not conclude that
such deaveraging was inevitable. In fact,
under a variety of tariff structuring
options, the continued use of highly
averaged rates would seem to be highly
likely for some period of time. While the
consent decree may create some new
incentives for deaveraging rates that did
not exist at the time of the 7hird
Supplemental Notice, we concluded
therein that the record did not indicate
that deaveraged rates would necessarily
be contrary to the public interest. The
record with respect to the Alaskan
portien of the inquiry also fails to show
that some degree of deaveraged rates
would necessarily be contrary to the
public interest.

148. In light of the foregoing, we
conclude that none of the assertions of
Alascom affect whether competitive
entry should be allowed in the MTS~
WATS market. Accordingly, Alascom's
request that the Commission seek
comment on the direct or indirect effects
of the consent decree is rejected.

147. In a similar vein, Alascom has
argued that several proposed changes to
the Separations Manual affecting
interexchange plant and expenses, e.g.,
the allocation of satellite earth station
costs based on circuits rather than
circuit miles, would adversely affect
telecommunications service to Alaska. It
argues that the Commission should
consider these possible future changes
in determining whether to allow
competitive entry in the MTS-WATS
market. Alascom's contention is not well
taken. It will have an opportunity at the
time any such changes are proposed to
comment on the effects and the
Commission will be able at that time to

* We note that this was a preliminary, internal
staff memo and as such does not reflect official
Commission policy.

make an apppropriate decision to ensure
that the public interest will be served by
any changes that thay be made to the
Separations Manual.*® Alascom’s raising
of this subject seems to obfuscate the
real issues in this proceeding and could
be viewed as an effort to delay the
adoption of any policy authorizing open
entry.

G. Analysis of Unique Conditions in
Alaska

148. Alascom argues that several
factors make the provision of
telecommunications service to Alaska
unique and require that the Commission
establish a sole source basis of supply
for Alaska, Among these factors are the
vast size of the State, the rugged terrain,
the harsh climate, the thin and unevenly
distributed population, and the unique
demographic makeup of the State.
Additionally, Alascom notes that many
bush communities are accessible only
by air, making these communities more
dependent on telecommunications. It
was these factors, Alascom alleges, that
led the Federal Government to intervene
in telecommunications in Alaska to
counteract marketplace failure and to
adopt the policies that it has adopted
with respect to Alaska. Alascom also
contends that the elasticities of demand
that exist in the contiguous states do not
exist in Alaska and that many residents
of Alaska must use intrastate toll
service to accomplish purposes for
which contiguous states subscribers use
exchange service. Alascom further
contends that the average length of haul
in Alaska is substantially greater than
that for the contiguous states: 2,187
miles for Alaskan interstate compared
with 529 miles for the contiguous states
in 1976 and 230 miles for Alaska
intrastate compared with 50 miles for
the contiguous states. Alascom contends
that service to the bush is considerably
more expensive than service to the rest
of Alaska or to the contiguous states,
citing toll revenue requirements per
main telephone of $32,618 per year for
the bush, $1,083 per year for the rest of
Alaska and an estimated $296 per year
for the Bell System. Furthermore,
Alascom contends that exchange rates
are two to four times higher for
exchanges outside the four largest
exchanges, even though an inferior
grade of service may be being provided.
Alascom contends that these unique
characteristics make
telecommunications service to Alaska

¥1n Docket No. CC 80-286, supra, the
Commission indicated that changes to the
Separations Manual relating to interexchange plant
and expenses would be considered in a subsequent
proceeding.

riskier than the provision of such service
in the contiguous states.

149, A close analysis reveals that
most of these characteristics relate
principally to the remote, isolated bush
communities in Alaska, rather than to
the entire state. The bush communities
are undoubtedly remote, thinly
populated, and costly to serve. In the
balancing equation, therefore,
telecommunications service offered by
more than one entity would in many
instances not be either economically -
feasible, nor would it necessarily
maximize the social welfare. As we note
elsewhere, in these circumstances, we
believe entrants would be most likely to
choose to extend telecommunications
service to bush communities over resold
Alascom facilities. However, we do not
choose to preclude new entrants from
applying to serve bush communities
over separately constructed facilities.
Even the potential that some new
entrants may be authorized to serve the
bush communities over separately
constructed facilities provides
incentives to Alascom to ensure that
such service is provided as efficiently
and economically as possible. This can
result even though the demand
characteristics of the bush indicate that
some support mechanism may be
necessary in the forseeable future if
reasonably priced telecommunications
services to the bush are to be
maintained. Any such applications will
be scrutinized closely to determine that
the public interest will be benefitted by
the authorization of such duplicative
entry.* .

150. The non-bush communities do not
share these same characteristics.
Admittedly, the average length of haul
for Alaskan interstate communications
is longer than that for the contiguous
states because of the geographic
location of Alaska. This fact is offset
through-the use of primarily distance
insensitive, satellite communications
technology. Many of the communities
served by mid-route stations are located
along the coastal plain which has a
considerably more moderate climate
and are more accessible than bush
communities. While the costs for these

3 In Docket No. CC 80-584, supra, the
Commission is idering the question of the
appropriate ownership structure for bush earth
station facilities. In that proceeding we are
attempting to fashion a policy that will ensure
continued service in as efficient and economic
manner as possible. In a companion item, we are
adopting a tentative decision providing for joint
ownership of bush earth station facilities by
Alascom and the appropriate bush exchange carrier
in an effort to respond in the best manner possible
to the telecommunication needs of the bush
inhabitants.
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non-bush communities are higher than
the national average in many instances,
they are not necessarily outside the
range of reasonableness when
compared with the ranges that exist in
the contiguous states and the
considerably higher average income of
Alaskan residents compared to the
national average. Finally, the non-bush
Alskan communities are similar to
communities that may be located in
rural or other non-metropolitan areas of
the contiguous states. We are therefore
unable to find that the record
demonstrates any unique characteristics
for the non-bush communities that
would justify concluding that the
Commission should adopt a special
policy for Alaska that would restrict
competitive entry in the Alaskan MTS-
WATS market.

151. Alascom has requested that the
Commission consider an SRI
International study concerning options
for exchange service to bush
communities. While that study's
discussion of the three options for
providing improved exchange service to
bush communities may be helpful in
resolving some questions regarding
telecommunications service to the bush,
it is marginal in providing relevant
information concerning the entry
question. Since we anticipate that any
competitor wishing to serve a bush
community will do so through the resale
of Alascom’s facilities, we find no
reason to expand the record in this
proceeding, and Alascom's petition to
have the SRI study considered is
accordingly denied.

IX. Conclusion

152. In this proceeding, the
Commission has undertaken to evaluate
the Alaskan interstate MTS-WATS
market in order to make a public
interest determination on the question of
whether a policy of open entry in that
market should be adopted. In this
connection, we concluded in Section V
that the appropriate standard to apply is
that which the United States Supreme
Court set forth in FCC v. RCAC, and the
United States Court of Appeals
decisions that have applied that
standard in a general rulemaking
context. In this Section we shall
synthesize the many factors discussed in
this decision and make the ultimate
public interest determination.

153. In making this public interest
determination, the Commission must
balance the benefits that will accrue
from an open entry policy against any
discernible detriments that may result
from such a policy. A major portion of
this decision has dealt with an 4
evaluation of the possible benefits and

the possible detriments that could arise
from an open entry policy.

154. In the Third Supplemental Notice,
the Commission considered the public
interest benefits that an open entry
policy in the MTS-WATS market could
provide, both in the context of the
contiguous states and for Alaska. In that
decision, the Commission concluded
that substantial benefits would accrue
from the discipline that competition
would provide to the marketplace.
Relying on experience gained from other
telecommunications areas where
competitive entry had been found to
provide benefits to the public interest,
the Commission concluded that an open
entry policy would spur innovation and
efficiency, and would lead to lower
prices and more and better service. The
Commission also found that it was
reasonable to expect that competition
and the elimination of barriers to entry
would result in the provision of
telecommunications services at the
lowest possible cost, eliminate or reduce
waste, make carriers more responsive to
the needs and desires of consumers, and
cause carriers to respond more
efficiently to technological innovation.
At that time, the Commission did not see
any reason why these benefits would
not be achieved in Alaska. Alascom's
supplemental comments and rebuttal
comments have not advanced any
sustainable reason why these benefits
will not be achieved in the Alaskan
MTS-WATS market if an open entry
policy is adopted. These benefits are
important considerations to the
Commission and will provide significant
complementary support to the
Commission'’s regulatory policies
regarding telecommunications common
carriers. As we noted in the Third
Supplemental Notice, to deprive the
residents of Alaska of these benefits
would require a clear and convincing
showing that the detriments of an open
entry policy outweigh these benefits.

' 155. After reviewing the public
interest benefits that the Commission
foresees arising from competitive entry,
we turned to evaluate the alleged
detriments of such entry. The
Commission reviewed Alascom's
assertions of detrimental impact. The
Commission also reviewed Alascom's
claims that detrimental effects would
result from the likelihood of intrastate
competition, trunking and network
management inefficiencies, the loss of
economies of scale, impacts on
exchange rates, the need to deaverage
private line rates as a result of an open
entry policy in the MTS-WATS market,
the impact of the consent decree in the
AT&T/Justice Department antitrust suit,

and allegations of unique conditions in
Alaska.

156. From the analysis of Alascom's
allegations, several concllisions can be
drawn, -

(a) Alascom's economic model is
based on assumptions which, contrary
to its assertions, are not conservative in
any sense. In almost every instance, the
assumption chosen was the assumption
that would demonstrate the greatest
amount of detrimental impact. Thus,
Alascom's model can be seen as only an
indication of an extreme worst case
situation.

(b) Alascom's economic model fails to
reflect the effect of gradual market
penetration or of various cost factors
resulting from this penetration. Thus,
Alascom’s impact showings must be
significantly discounted and can only be
viewed as an extreme worse case
scenario.

(c) Alascom's results run contrary to
the experience that the Commission has
observed in the contiguous states
telecommunications market, an
experience that supports our earlier
findings and order in this Docket. The
record does not support a finding thata
competitive entrant will initially achieve
dramatically more than the approximate
two percent market share obtained by
competitive entrants in the contiguous
states. )

(d) As a competitive entrant expands
its network, some additional traffic
diversion can be anticipated. Alascom's
estimate of this additional diversion
derived using their 4.42 multiplier must
be discounted because of its flawed
methodology. It is likely that NTIA's 2.2
multiplier is closer to the mark.

{e) The incremental market share an
entrant would be expected to achieve,
even given a complete network, is
considerably less than the double digit
traffic growth rate Alascom has
projected for the next few years.
Therefore the principal effect of entry
will be that Alascom'’s rate of growth
will be less than it would have been in a
monopoly environment.

(f) There will be traffic growth for all
of Alascom’s services, both interstate
and intrastate. While this traffic growth
will occur in all services, the relative
mix may show that the intrastate
services constitute a slightly larger
percentage of the growth than at
present.

(g) As traffic increases to bush and
mid-route communities (other than
Juneau), the network will achieve unit
cost reductionus because of unexhausted
economies of scale existing in that
portion of the network.
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(h) The relevant market for analyzing
economies of scale is the total
interexchange market, not just the
interstate market. All significant
economies of scale are achieved well
below the 2,000 circuit level used by
Alascom. Examining the record data,
making reasonable agsumptions for
intrastate facility usage, and allowing
for facility growth, the record indicates
that the level of traffic needed to
achieve significant economies of scale
will be approached or exceeded for the
three cities most likely to face
competitive entry. Entrants to other
Alaskan points will probably find it to
their advantage to resell Alascom's
facilities rather than to enter on
separately constructed facilities because
of apparently untapped economies of
scale associated with existing
technology and low traffic density on
routes serving these points.

(i) Entry through the resale of
Alascom's facilities is likely to occur,
even if some entrants enter on
separately constructed facilities. The
impact on Alascom of resale entry is
negligible.

(j) Local exchange rates will probably
not rise because of competitive entry.

(k) Alascom is not precluded from
deaveraging its private line rates. To the
extent that such deaveraging will result
in higher bush rates, MTS-WATS
service at integrated rates exists to
provide basic service to bush residents.

(1) Any trunking or network
management inefficiencies resulting
from an open entry policy will be
minimal. We believe that increased
network operating efficiencies resulting
from competitive constraints will
significantly offset such trunking
inefficiencies. Furthermore, separately
constructed facilities offer some
redundant facility protection in case of
emergency or natural disaster.

(m) The question of impact from the
introduction of intrastate competition is
one that is within the domain of the
Alaskan Public Utilities Commission
and is therefore not a proper matter for
consideration by this Commission.

(n) All the benefits of competition
cannot be achieved by only allowing
new entrants to resell Alascom's
facilities.

(o) The consent decree in the
Department of Justice's antitrust suit
against AT&T will not of necessity have
any adverse effects on
telecommunications service to Alaska.
The proceedings considering any
implementation plan selected will
consider Alascom's arguments
concerning potential effects on Alaskan
telecommunications service.

(p) The unique characteristics of
Alaskan telecommunications cited by

Alascom are primarily attributable to

bush areas. Characteristics of nonbush
areas in Alaska are not significantly
different from the characteristics
existing in some locations in the
contiguous states.

157. The above findings indicate that a
policy of open entry in the Alaskan
interstate MTS-WATS market will have
very few detrimental effects. The most
significant effect, the loss of a small
percentage of market share, will only
reduce the rate of growth that Alascom
can be expected to achieve in the future
and cannot be considered a per se
detriment to the public interest. Other
detriments that may result are offset by
foreseen benefits of the constraining
influences of competition, J.e,, the
incentive to operate facilities more
efficiently and the incentive to control
costs. The record clearly does not
support a finding that any adverse
effects resulting from entry, if they
occur, will be so significant as to
“severely impair the economic base of
existing carriers [such] that the industry
would experience an incidence of failure
so high as to impair provision of service
to the public. . .” Telocator Network of
America v. FCC, No. 78-2218 (D.C. Cir.
Oct. 5, 1982), supra at 40.

158. Based on our experience, and an
evaluation of the record in the light of
the expertise the Commission has
gained through the regulatory process,
we warrant that an open entry policy in
the Alaskan interstate MTS/WATS
market will produce benefits that
outweigh any likely detriments of such a
policy and conclude that such entry is in
the public interest. An open entry policy
in this instance is especially compelling
because the denial of the benefits of
competitive entry to residents of Alaska
would deprive them of access to service
options available in the contiguous
states. :

159, Alascom has urged that the
benefits of entry can be obtained
without the detriments by either leasing
Alascom'’s private line facilities to
competitive carriers with a surcharge to
support statewide service or through
allowing the resale of WATS to entrants
to provide MTS-WATS equivalents.
Alascom cites the Commission decision
requiring international record carriers to
utilize the tariffed facilities of existing
carriers in extending their service to
hinterland points, International Record
Carrier’s Scope of Operations, 76 FCC
2d 115, 137 (1980), as precedent for its
position. It further contends that the
record establishes that a subsidy is
necessary to make Alaskan telephone
rates affordable and that no mechanism

presently exists to provide such subsidy.
Until such subsidy mechanism is in
place, Alascom argues it would be
premature on the part of the
Commission to authorize competitive
entry on a basis other than one of its
two options.

160. As we noted in discussing the
benefits anticipated from entry, the
benefits of entry are not entirely
achieved through the resale of a
monoply supplier's facilities. In fact,
several of the more important benefits,
e.g., cost control and introduction of
technological innovation, would not be
affected at all if entry were limited to
the resale of Alascom's facilities. As a
review of Alascom's detrimental effect
argument in Sections VII and VIII has
indicated, the record does not
demonstrate that significant detrimental
effects will result if entry is authorized
over separately constructed facilities.
Accordingly, we can find no basis for
adopting Alascom's suggestion that
entry be limited to the resale of WATS
or to the lease of its private line
facilities at rates which would include a
charge to help support the cost of state
wide service.

161, Alascom’s argument that a
subsidy mechanism needs to be put into
place before entry is authorized is
equally unpersuasive. In fact, the
mechanisms attendant to the rate
integration policy applicable in Alaska
provide an indirect mechanism for
providing support to Alascom and
thereby Alaskan ratepayers for the high
cost of telephone service in Alaska.
NTIA's proposal would only substitute a
direct mechanism rather than indirect
mechanism of rate integration, as the
vehicle by which the subsidy was
conveyed. We do not find that such a
mechanism as that preposed by NTIA
need be adopted at the present time.
While an alternative support mechanism
may be necessary if certain
implementation options relating to
access charges arising from Phase I of
this proceeding or from the
implementation of the AT&T/
Department of Justice consent decree,
are adopted, consideration of an
alternative, if it is deemed to be
necessary, is more appropriate in
conjunction with that particular
proceeding. We find nothing in the
record that indicates that the
authorization of entry in the Alaskan
MTS-WATS market today would
produce any irreversable effects which
justify limiting the degree of entry at this
time.

162. Even if the Commission perceived
that some detrimental effects would
result in bush service through the
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adoption of an open entry policy, it is
not clear that the restriction of entry
would be the best solution to deal with
those detrimental effects. As NTIA has
indicated, there are instances where
direct subsidies may be a more
appropriate and more effective
approach to dealing with such effects
than is a policy of restricting entry.
While the Commission foresees no
substantial detrimental effects to bush
inhabitants, and thus does not propose
any special action regarding their
services, the Commission has ample
regulatory jurisdiction to deal with
unforeseen consequences should they
arise. It is clear, however, that choosing
a remedy which would single out the
residents of the state of Alaska to bear
its burden is neither the only nor,
necessarily, the preferred option.
Indeed, a policy that denied the benefits
of competition to the residents of a
single state would raise serious
problems of legality and equity.

Moreover, if unforeseen impacts do
result for which the Commission does
not have regulatory jurisdiction, a
legislative solution could be sought to
provide the necessary remedial action.
163. The open entry policy adopted in
this order for the Alaskan interstate
MTS-WATS market creates several
obligations. Alascom and the Alaskan
exchange carriers must provide
interconnection arrangements to a
carrier holding a valid Section 214

authorization, upon appropriate request.

The interconnection policies applicable
to the contiguous states shall be equally
applicable to Alascom and Alaskan
exchange carriers. The procedures
allowing parties to petition for
declaratory ruling and rulemaking
proceedings and the complaint
procedures in Sections 206-9 of the Act,
47 U.S.C. 206-9, are available to resolve
any disputes that may arise regarding
the terms or conditions of
interconnection.

164. Accordingly, it is ordered,
pursuant to Section 214(a) of the
Communications Act of 1934, as
amended, 47 U.S.C. 214(a), that the
Commission finds an open entry policy
for the Alaskan interstate MTS-WATS
market to be in the public interest.

165. It is further ordered, that the
petition filed by Alascom, Inc.
requesting the Commission to hold
further proceedings to consider the
effects of the consent decree between
the American Telephone and Telegraph
Company and the Department of Justice
and to consider further comments
concerning exchange service to bush
communities is denied.

166. It is further ordered, that Phase 2
of Docket No. CC 78-72 is terminated.

Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix A

TABLE 1,—ALASCOM'S ESTIMATES OF THE IMPACT OF COMPETITION BASE YEAR 1980

[Millions of doltars)

Alaska/ 2 Total
State Conus Foreign company
(1) No Competition
Revenue Reg: 64.1 145.0 55 2148
Total R 59.0 151.3 76 217.9
Surplus (Deficit) at 10% RR (ER) 63 21 33
Rate of Return (percent) 55 13 64.0 103
(2) First Phase-Entrant Leases Faciiites
Revenue Regquirement 645 1413 55 2113
Total R 59.0 146.1 76 2127
Surplus (Deficit) at 10% RR {5.9) 48 21 1.4
Rate of Return (p ) 52 108 653 10.7
(3) First Phase-Entrant Uses Separate Facilities
Ri Requir 66.1 138.6 55 2113
Total Ri 59.0 1448 76 2114
Surplus (Deficit) at 10% 7.1) | 52 21 02
Rate of Retumn (p ) 4.1 11.0 603 105
TABLE 2.—ALASCOM'S ESTIMATES OF THE IMPACT OF COMPETITION
[5th Year 1885, first phase—In millions of dollars) -
State Alaska/Conus R Total
MTS PL MTS PL BORpy:
(1) No Competition
A q 95.0 202 2202 424 242 4111
Billed 89.6 178 1149 39.7 204 2823
S 1143 1143
Surplus (deficit) at 13 p RR (5.4) (2.4) 27 (3.8) (143)
Rate of retumn (p nt) - 84 8.2 130 11 16 n2
(2) First Phase-Entrant Leases Faciliies
R quit 960 198 207.0 57.5 242 4044
Billed 69.8 178 100.0 50.9 204 27886
Settiement 107.0 107.0
Surplus (deficit) at 13 p RR. (6.9) (2.0) (6.6) (3.8) (18.8)
Rate of return (p: ) 5 76 98 130 85 16 10.7
(3) First Phase-Entrant Uses Sepavate Facilties
R quir 978 . 213 2163 447 244 404 4
Billed 896 178 1000 397 204 2675
Settiement 1163 1163
Surplus (deficit) at 13 p RR. e {8.2) (3.5) {5.0) 4.0) (20.7)
Rate of return (p 1) 6.5 78 13.0 96 12 105
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TABLE 3.—ALASCOM'S ESTIMATES OF THE IMPACT OF COMPETITION
[5th Year 1985, Full competition—In milfions of dollars]
State Alaska/Conus Total
All other
MTS PL MTS PL compay.
(1) No Competition
R q -4 95.0 202 2202 424 242 4111
Billed revenue 89.6 178 1149 39.7 204 2823
Settiement Revenue 114.3 1143
Surplus (deficit) at 13 p RR 54) ~ (2.4) 2.7) 38) (14.3)
Rate of return (percent) . 84 8.2 13.0 1.1 16 1.2
(2)Full Competition—Entrant Leases Facilities at $2,700 per month '
R eq! 992 185 1311 109.0 241 381.8
Billed 89.5 178 482 89.0 204 2659
Settiement Rever 818 819
Surplus (deficit) at 13 percent RR ©.7) ©0.7) (20.0) (3.7) (34.1)
Rate of return (percent) 51 118 13.0 76 16 88
(3) Fult Competition—Entrant Leases Facilities at $964 per month (Deaveraged private line rates)
Revenue requir 104.7 232 160.4 689 247 3819
Billed - 89.5 178 49.2 54.0 204 2309
Settiement R 11.2 111.2
Surplus (deficit) at 13 percent RR (15.2) (5.4) (14.9) (4.3) (39.7)
Rate of return (percent) 16 13.0 7.7 0.2 8.2
(4) Full Competition—Entrant Uses Separale Facllities

Revenve requi - 107.0 251 1723 525 250 3819
Billed 89.5 178 49.2 a39.7 204 216.6
Settiement Revenue 1231 123.1
Surplus (deficit) at 13 percent RR (17.5) 7.3 (12.8) (4.8) 42.2)
Rate of return (p ) 1.2 40 13.0 58 0.05 79

[FR Doc. 82-33000 Filed 12-6-82: 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
50 CFR Part 23

Export of Lynx, River Otter, Alaskan
Gray Wolf, Alaskan Brown Bear, and
American Alligator Taken in 1982-1983
Season

AGENCY: Fish and Wildlife Service,
Interior,

ACTION: Final findings and rule.

SUMMARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) is a treaty regulating the
international shipment of certain
wildlife and plant species. Exports of
wildlife or plants listed in Appendix II of
CITES may occur if a Scientific
Authority has advised a permit-issuing
Management Authority that such
exports will not be detrimental to the
survival of the species, and if a
Management Authority is satisfied that
the wildlife or plants were not obtained
in violation of laws for their protection.
This notice announces final findings
by the Scientific and Management
Authorities for the United States
concerning the export of certain native

Appendix II species from this country.
These are final determinations on the
export of specimens taken in the 1982-
1983 harvest season. Such findings are
made annually on a state-by-state basis.
paTe: These findings are effective on
December 7, 1982.
ADDRESS: Please send correspondence
concerning this notice to the Office of
the Scientific Authority, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, Materials received will be
available for public inspection from 7:45
a.m. to 4;15 p.m., Monday through
Friday, at the Office of the Scientific
Authority, room 537, 1717 H Street, NW.,
Washington, D.C., or at the Federal
Wildlife Permit Office, room 621, 1000 N,
Glebe Road, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT:
Scientific Authority Finding—Dr.
Richard M. Mitchell, Office of the
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, telephone (202) 653-5948.
Management Authority Findings—Mr. S
Ronald Singer, Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service,
Washington, D.C. 20240, telephone
(703) 235-2418.
Export Permits—Ms. Maggie Tieger,
“Federal Wildlife Permit Office, U.S.
Fish and Wildlife Service,

Washington, D.C. 20240, telephone
(703) 235-1903.

SUPPLEMENTARY INFORMATION: This is
the last of three notices concerning the
Service's findings on export of lynx
(Lynx canadensis), river otter (Lutra
canadensis), Alaskan gray wolf (Canis
lupus), Alaskan brown bear (Ursus
arctos), and American alligator
(Alligator mississippiensis) taken in the
1982-83 season. The first notice (47 FR
14664; April 5, 1882) announced the
Service's intention to develop findings
on export of specimens of these species,
and invited comment on the criteria to be
used in making Scientific Authority
findings on whether export will not be
detrimental to the survival of the
species, and for Management Authority
findings on whether animals or plants
were not obtained in violation of laws
for their protection.

The second notice (47 FR 38369;
August 31, 1982) discussed comments
received on the criteria and announced
the proposed export findings for each
species on a State-by-State basis. The
present notice establishes final export
findings for these species, based on
current information about their
population status, management, and
utilization.
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Scientific Authority Advice

CITES regulates international trade in
species included in Appendix II through
a system of permits issued by
designated Management Authorities in
each Party nation. Export permits are to
be issued only if a Management
Authority receives advice from a
Scientific Authority that the export will
not be detrimental to the survival of the
species.

The Endangered Species Act of 1973,
as amended in 1979, designates the
Secretary of the Interior as both
Management Authority and Scientific
Authority of the United States, for
purposes of CITES. These functions are
carried out by the Fish and Wildlife
Service. Management Authority
responsibilities are delegated to the
Associate Director-Federal Assistance.
Scientific Authority responsibilities are
delegated to the Associate Director-
Research.

Criteria for Scientific Authority advice
were elaborated in the August 31, 1982
Federal Register. Advice on the export
of species addressed in these findings is
given in a general way, applicable to
any specimen harvested in particular
states in a given season, rather than on
a permit-by-permit basis. The reasons
for this practice are that (1) the
individual exporters who apply for
permits are unable to supply much
information about the sources of
specimens or the effect of their harvest
on the populations of the species, (2) the
species in question are subject to
commercial exploitation, and it would
be burdensome to both the industry and
the Service to make separate Scientific
Authority decisions on each of the many
permits, and (8) the development of
general advice on a state-by-state basis
enables the Service to conduct a
comprehensive review of the status of
the species in question and the effect of
international trade on its survival,
Advice based on such a review is more
meaningful than it would be if it were
based only on information supplied in
connection with individual permit
requests.

Criteria used by the Service in
determining if export of lynx, river otter,
and alligator will not be detrimental to
the survival of the species are as
follows:

1. Whether similar export has
occurred in the past and has not reduced
the numbers or distribution of the
species, nor caused signs of ecological
or behavioral stress within the species,
or in other species of the affected
ecosystem.

2. Whether life history parameters of
the species and the structure and

function of its ecosystem indicate that
the present frequency of export will not
appreciably reduce the numbers df
distribution of the species, nor cause °
signs of ecological or behavioral stress
within the species or in other species of
the affected ecosystem.

3. Whether such export is expected to
increase, decrease, or remain constant
in frequency.

In using these general criteria, the
Service adopted minimum requirements,
previously used by the Endangered
Species Scientific Authority (ESSA), in
giving such advice on export of lynx,
river otter, and alligator. These
requirements, recommended by a
working group of wildlife biologists
convened by the ESSA in 1977, are as
follows:

A. Minimum reguirements for
biological information.

(1) Population trend information, the
method of determination to be a matter
of State choice.

(2) Information on total harvest of the
species.

(3) Information on distribution of
harvest.

(4) Habitat evaluation.

B. Minimum requirements for a
management program:

{1) There should be a controlled
harvest, methods and seasons to be a
matter of State choice.

(2) All pelts should be registered and
marked.

(3) Harvest level objective should be
determined annually.

CITES provides that species may be
listed in Appendix II for two reasons:
because the species is potentially
threatened by international trade, or
because international trade in the
species must be regulated in order to

effectively control trade in other species.

The latter type of listing is generally to
control trade in species whose
appearance either as whole specimens,
parts (skins, etc.), or manufactured
products, closely resembles that of other
threatened or potentially threatened
species. The lynx, river otter, and
American alligator were listed for a
combination of these two reasons. The
Alaskan populations of gray wolf and
brown bear were listed only for the
latter reason (similarity in appearance).
Accordingly, the Service has considered
the impact of trade in these species on,
the effectiveness of CITES in controlling
trade in other related species or
populations, in determining conditions
under which export may be allowed.

The Service has received no
information to indicate that the export
of species named above has reduced the
effectiveness of CITES in controlling
trade in other listed species or

populations. Marking requirements,
described below in connection with
Management Authority findings, help to
minimize problems for identification
caused by similarity in appearance
when specimens are exported from the
United States and when they are
imported into other counties. Therefore,
such marking is a condition on any
Scientific Authority advice in favor of
exports of each species addressed in
this notice.

The Service finds that current
information on population status,
management, and harvest submitted by
the states, as well as that collected by
the Service, fully support its export
findings. The Service has summarized
this information in documents that detail
the basis for Scientific Authority advice
for each state. These documents are
available for public inspection at the
Office of the Scientific Autherity
(address given above).

Management Authority Findings

Exports of Appendix Il species are to
be allowed under CITES only if a
Scientific Authority has advised that
they will not be detrimental to the
survival of the species and only if a
Management Authority is satisfied that
the specimens were not obtained in
contravention of laws for the protection
of wildlife or plants.

The Service, therefore, must be
satisfied that specimens were not
obtained in violation of state or Federal
law, in order to allow export. Evidence
of legal taking for lynx, river otter,
Alaskan gray wolf, Alaskan brown bear,
and American alligator is provided by
state tagging systems. For the 1982-83
season, the Service has required the use
of locking plastic strip tags with
embossed legends. The Service has
arranged for the manufacturing of such
tags for the majority of the states. Other
states already use similar tags. Several
states were permitted to use state
purchased, nonconforming tags for the
current season because of tags-on-hand,
or mistakes in their tag orders. New
Hampshire's tag, while different from
the recommended style, does satisfy all
Management Authority criteria for pelt
export tags. The few remaining
nonconforming states are being notified
that their tags must fully comply with
Service requirements for the 1983-84
season or be subject to a nonexport
finding for the involved species.

The Service would like to see state
programs for CITES listed animal
species mandate both a possession tag
for all listed animals harvested and
presentation of each possession tagged
pelt to a state management agent for
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removal of the possession tag and
application of a permanent locking tag
suitable for export purposes.

Recognizing that such a program could
not be implemented in all states for the
1982-83 harvest season, the Service
accepted certain less comprehensive
programs as evidence that pelts of listed
species were lawfully acquired within
certain states during the 1982-83 season.

The states receiving export, approval
for the 1982-83 season had to satisfy the
following criteria:

(1) Each skin must be marked with a
tag that is:

(a) Made of some permanent material
in a style recommended by the Service;

(b) Applied within a specific time of
taking that is established by the state;
and

(c) Permanently attached to each skin
by the state, state registered dealer, or
taker. (Dealer and taker must be
accountable for all tags received).

(2) The tags must show state of origin;
year of take, species, and be serially
unique.

(3) Report of take and tagging must be
required by state law.

(4) A sample of each tag must be
received by WPO.

Any deviations from these criteria are
being brought to the state's attention
along with suggestions for change or
improvements for the 1983-84 harvest
season.

The Service will propose early in 1983,
the following Management Authority
export criteria for the 1983-84 taking
season:

(1) Current state trapping regulations
on file with the Service;

(2) Sample 1983-84 season export tag
on file with the Service;

(3) Export tag of a material, color, and
style approved by the Service;

(4) Export tag shows state of origin,
year of take, species, and be serially
unique;

(5) Reporting and tagging of each
listed animal harvested during the
harvest season is required by state law;

(8) Export tag must be applied within
a minimum specified time after take;

(7) Export tag permanently attached
by state registered dealer, or state
licensed taker;

(8) A possession tag applied to pelt
{and parts) at take be required where
state applies permanent export tag; and

(9) State registered dealers or state
licensed takers must account for export
tags received and must return unused
tags to state within a specified time after
taking season closes.

Export Approval

The Service received no comments in
response to the notice of proposed

findings with the exception of
information provided by state wildlife
agencies, which has been mentioned
above. The Service approves exports of
these species lawfully taken during the
1982-83 season in the following states,
on the grounds that both Scientific
Authority and Management Authority
criteria have been met:

Lynx—Alaska, Idaho, Minnesota,
Montana, and Washington.

River otter—Alabama, Alaska,
Arkansas, Connecticut, Delaware,
Florida, Georgia, Louisiana, Maine,
Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Montana, New
Hampshire, New Jersey, New York,
North Carolina, Oregon, South Carolina,
Vermont, Virginia, Washington, and
Wisconsin.

Alaskan gray wolf—Alaska.

Alaskan brown bear—Alaska.

American alligator—Florida and
Louisiana.

For all other states not named above,
either the taking of these species is not
allowed by the state during the 1982-83
season, the species do not occur in the
state, or the state did not provide the
Service with information on which to
base Scientific Authority and
Management Authority findings. The
Service does not grant general approval
for export of specimens of these species
originating in such states.

The findings announced in this notice
are effective immediately. It is the
Service's opinion that a delay in the
effective date of the regulations after
this final rulemaking is published could
affect the harvest season already begun
in several states. It could adversely
impact the species by reducing
compliance with state certification and
documentation requirements. The
Service, therefore, finds that “good
cause” exists, within the terms of 5
U.S.C. 553(d)(3) of the Administrative
Procedures Act, for these regulations to
take effect immediately upon
publication.

Based on a review and evaluation of
information contained in an
Environmental Impact Assessment, it
has been determined that the final
findings on the export of lynx, river
otter, Alaskan gray wolf, Alaskan
brown bear, and American alligator
taken in the 1982-83 seasons are not a
major Federal action which would
significantly affect the quality of the
human environment within the meaning
of Section 102(2)(C) of the National
Environmental Policy Act of 1969.
Accordingly, the preparation of an
Environmental Impact Statement on this
proposal is not required.

This rule is issued under authority of
the Endangered Species Act of 1973 (16

U.S.C. et seq.; 87 Stat. 884 as amended),
and was prepared by Dr. Richard M.
Mitchell, Office of the Scientific
Authority, and Mr. S. Ronald Singer,
Federal Wildlife Permit Office.

Note.—The Department has determined
that this is not a major rule under Executive
Order 12291 and does not have a significant
economic effect on a substantial number of
small entities under the Regulatory Flexibility
Act (5 U.S.C. 601).

List of Subjects in 50 CFR Part 23

Endangered and threatened wildlife,
Exports, Fish, Imports, Plants
(agriculture), Treaties.

Accordingly, Part 23, of Title 50, Code
of Federal Regulations, is amended as
set forth below:

PART 23—ENDANGERED SPECIES
CONVENTION

Subpart F—Export of Certain Species

1. In § 23.53, add new paragraph (f) as
follows:

§ 23.53 River otter (Lutra canadensis).

* * Ly - -

(f) 1982-83 Harvest: Alabama, Alaska,
Arkansas, Connecticut, Delaware,
Florida, Georgia, Louisiana, Maine,
Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Montana, New
Hampshire, New Jersey, New York,
North Carolina, Oregon, South Carolina,
Vermont, Virginia, Washington, and
Wisconsin.

‘Condition on export: Each pelt must
be clearly identified as to state of origin
and season of taking by a permanently
attached state tag of a type approved by
the Service and attached under
conditions established by the Service.

2. In § 23.54, add new paragraph (f) as
follows:

§23.54 Lynx (Lynx canadensis).

* * - *

(f) 1982-83 Harvest: Alaska, Idaho,
Minnesota, Montana, and Washington.

Condition on export: Each pelt must
be clearly identified as to state of origin
and season of taking by a permanently
attached state tag of a type approved by
the Service and attached under
conditions established by the Service.

3. In § 23.55, add new paragraph (f) as
follows:

§ 23.55 Gray wolf (Canis lupus).

* » - *

(f) 1982-83 Harvest: Alaska.
Condition on export: Each pelt must
be clearly identified as to state of origin

and season of taking by a permanently
attached state tag of a type approved by
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the Service and attached under
conditions established by the Service.

4, In § 23.56, add new paragraph (f) as
follows:

§23.56 Brown bear (Ursus arctos).

(f) 1982-83 Harvest: Alaska.
Condition on export: Each pelt must
be clearly identified as to state of origin

and season of taking by a permanently
attached state tag of a type approved by

the Service and attached under
conditions established by the Service.

5.In § 23.57, add new paragraph (d) as
follows:

§ 23.57 American alligator (Alligator
mississippiensis).
- - * * *

(d) 1982-83 Harvest: Florida,
Louisiana.

Condition on export: Hides must be
clearly identified as to state of origin

and year of take and must be tagged by
a permanently attached state tag of a
type approved by the Service that is
attached under conditions established
by the Service.

Dated: November 22, 1982.
G. Ray Amett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 82-33117 Filed 12-6-82; 6:45 am|]
BILLING CODE 4310-55-M
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Proposed Rules

Federal Register
Vol. 47, No. 235

Tuesday, December 7, 1982

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

GENERAL ACCOUNTING OFFICE
4 CFR Part 28
General Accounting Office Personnel

Appeals Board—Procedures

AGENCY: General Accounting Office
Personnel Appeals Board.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the Board's regulations (1) to
clarify existing procedures concerned
with the filing of pleadings on petitions
before the Board, (2) to clarify existing
procedures concerned with assuring
compliance with the Board's orders as
well as those concerned with the time
period for seeking judicial review of the
Board's decisions (3) and, to add a new
subpart I to part 28 of title 4 CFR, to
establish policy and procedures
governing ex parte communications with
Board members and their staff. This is
necessary in order to correct problems
encountered by the Board in its daily
operations under existing procedures.
DATE: The Board will consider
comments received on or before January
6, 1983.

ADDRESS: Send comments to Personnel
Appeals Board, General Accounting
Office, Room 4057, 441 G Street, NW.,
Washington, D.C. 20548.

FOR FURTHER INFORMATION CONTACT:
Harry L. Gastley, Attorney-Advisor,
Personnel Appeals Board, by telephone
(202) 275-6137.

SUPPLEMENTARY INFORMATION: The
purpose of the proposed changes at
section 28.19(b) is to establish a
reasonable time period—20 calendar
days—for a party to a Board proceeding
to respond to motions filed with the
hearing officer conducting the
proceeding. Similarly, the purpose of the
proposed changes at section 28.21(m) is
to permit the parties to file motions and
responses to motions on requests for
attorney's fees and costs pending before
the Board, consistent with the proposed
changes to section 28.19(b) discussed
above.

The purpose of the proposed changes
starting at section 28.25, is to address
problems which have arisen in the
enforcement of Board orders.
Specifically, in at least two cases
questions have arisen as to how an
order of the Board would be enforced in
the event of non-compliance or
compliance which does not appear to

.fully comport with the terms of the

pertinent order of the Board. Therefore,
these particular provisions propose a set
of procedures to permit any party to a
Board proceeding to petition the Board
in the event that party believes that an
order or decision of the Board has not
been fully complied with. The procedure
includes provision for a hearing to
determine whether there indeed has
been a failure or refusal to comply fully
with an order or decision of the Board.
The procedures so outlined are similar
to those in use by the Merit Systems
Protection Board.

An additional change has been
proposed to existing § 28.25(f), which
has been renumbered as § 28.25(i).
Currently, § 28.25(f) refers to appeals to
the “United States Court of Appeals.”
This should be changed to "Federal
Courts” to reflect the fact that certain
Board decisions pertaining to
employment discrimination are
appealable to United States District
Courts. Hence, we propose to substitute
the term "Federal Courts” since it
encompasses both United States District
Courts and United States Courts of
Appeals.

The second proposed rule pertains to
an amendment to paragraph (h) of
§ 28.27 of the Board's regulations. We
propose to insert at the end of the
paragraph the words, “within 30 days
after the date the petitioner receives
notice from the Board of the final
decision.” The purpose of this change is
to set forth in the regulations the
statutory requirement that any appeal to
a United States Court of Appeals must
be filed within 30 days after receipt by
the petitioner of the final decision of the
Board on petitioner's case.

A change has also been proposed to
paragraph (b) of § 28.65 with respect to
petitions from labor organizations
seeking to represent employees of the
General Accounting Office. The original
provision set forth a time limit for the
filing of such a petition of not more than
105 days and not less than 60 days prior
to the expiration of an existing

collective bargaining agreement. Since
this deviated from the statutory
language applicable to the Executive
Branch, the Board proposes to amend
the regulations to be more comparable
to that statutory language. Specifically,
the proposed language makes it clear
that a petition may be filed between 105
days and 60 days before the expiration
of a collective bargaining agreement, or
between 105 days and 60 days prior to
the third anniversary or subsequent
anniversaries for contracts that have a
term of more than three years, subject to
the general requirement that no petition
may be filed within 12 months of a
representation election. Thus, the
additional language proposed for
inclusion in § 28.65(b) clarifies the
requirement as to when such a petition
may be filed during the initial contract
as well as after the expiration of that
initial contract.

Finally, the Board has proposed a new
Subpart I on ex parte communications.
In reviewing its regulations, the Board
discovered that it had no published
statement of policy or published
procedures governing the standards that
apply to ex parte communications
involving administrative agencies/
officials involved in adjudicatory
functions. Using essentially the Merit
Systems Protection Board regulations as
a model, the Board proposes a similar
set of procedures to avoid the
compromising of cases which are filed
with the Board by regulating contacts
between parties and counsel for parties
on pending cases and members of the
Board, as well as employees of the
Board who are involved in the
adjudicatory functions of the Board.

List of Subjects in 4 CFR Part 28

Administrative practice and
procedure, Equal employment
opportunity, General Accounting Office,
Government employees, Labor
management relations.

PART 28—[AMENDED]

Accordingly, it is proposed that 4 CFR
Part 28 be amended as follows:

1. The table of contents to Part 28 be
amended by adding immediately
beneath “28.113 Performance based
actions.” the following:

Subpart I—Ex Parte Communications

Sec.
28117 Policy.
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Set.
28.119
28121

Explanation and definitions.
Prohibited communications.
28.123 Reporting of communications.
28125 Sanctions.

2. That § 28.19 be amended by
revising paragraph (b), as follows:
§ 28.19 Board procedures—prehearing.

(b) All motions of the parties shall be
filed with the hearing officer assigned
by the Board after receipt of the petition,
and copies shall be served
simultaneously upon the other parties to
the petition. Responses in opposition to
such motions may be filed with the
hearing officer and served
simultaneously upon the other parties to
the petition within 20 days of receipt of
the motion. A certificate of service will
be filed with all pleadings showing
service by mail or personal delivery of
the pleadings to the other parties.
Additional responsive pleadings may
only be filed with the approval of the
hearing officer.

* » * * -

3. That § 28.21 be amended by
revising paragraph (m), as follows:

§ 28.21 Board procedures—formal
hearings.
(m) Within 20 days after receipt of a
final decision by the Board, the
employee-petitioner may submit a
request for the award of reasonable
attorney's fees and costs. GAO may file
a response to said request within 20
days after receipt of said request.
Motions of the parties shall be filed in
accordance with § 28.19(b) of these
regulations. Ruling of the Board on
attorney's fees and costs shall be
consistent with the standards set forth
at 5 U.S.C. § 7701(g). The Board's
decision on attorney's fees and costs
shall be a final decision, in accordance
with § 28.27.

4. That § 28.25 be amended by
revising paragraph (f) and adding
paragraphs (g), (h) and (i), as follows:

§28.25 Board procedures—decisions and
orders.

(f) A person required to take any
action under the terms of a Board Order
or Decision shall carry out its terms
promptly, and shall, within 30 days after
the Order or Decision becomes final,
provide the Board with a compliance
report specifying:

(1) The manner in which the
provisions of the Order or Decision have
been complied with;

(2) The reasons any provisions have
not yet been fully complied with; and

(3) The steps being taken to ensure
full compliance.

A copy of the report shall be served
on all parties to the proceeding.

(g) Any person may petition the Board
for enforcement of a final Order or
Decision issued by a Hearing Officer,
Board Member, Panel of Board
Members, or the Board. The petition
shall specifically set forth the reasons
why the petitioner believes there is
noncompliance.

(h) In enforcing a Board Order or
Decision the following procedures will
apply: -

(1) The Board may issue a notice to
any person who has failed to comply
with an Order or Decision to show
cause why there was noncompliance.
This notice may require the person or
his/her representative to appear before
the Board and/or to respond to the
notice in writing.

(2) If the Board determines to hold a
hearing on a notice to show cause, it
will be on the record.

(i) Where the Board's Decision and
Order is being appealed to the Federal
courts in accordance with section
4(11)(1) of the Act, the person so
appealing shall be afforded a delay in
filing the compliance report required
under paragraph (e) of this section;
however, such a delay shall apply only
to those matters which are the subject of
the appeal.

5. That in § 28.27, paragraph (a) be
revised to read as follows:

§ 28.27 Board procedures—judicial
review.

(a) Appeals other than discrimination
complaints. A final decision by the
Board under subsections 4(h)(1), (2). (3).
(6), and (7) of the Act may be appealed
to the United States Court of Appeals in
which the petitioner resides or to the
United States Court of Appeals for the
District of Columbia within 30 days after
the date the petitioner receives notice
from the Board of the final decision.

6. That in § 28.65, paragraph (b) be
amended to read as follows:

§28.65 Who may file petitions.

(b) Notwithstanding the provisions of
paragraph (a) of this section, no petition
may be filed which seeks representation
rights for employees in a unit—

(1) Where an election has been held
within the previous 12 calendar months
and in such election a majority of the
employees voting chose a labor
organization for certification as the
unit's exclusive representative or

(2) Where an existing collective
bargaining agreement is in effect, unless
the petition for exclusive recognition is
filed not more than 105 days and not

less than 60 days before the expiration
of the collective bargaining agreement
or

(3) Where an existing collective
bargaining agreement is in effect for
more than three years, then the petition
for recognition shall be filed not more
than 105 days and not less than 60 days
before the third anniversary and each
subsequent anniversary of the collective
bargaining agreement.

7. That a new subpart I be added to
part 28 to read as follows:

Subpart |—Ex Parte Communications

§28.117 Policy.

It is the policy of the Board to strictly
regulate ex parte communications
between members of the Board and their
staff and any interested party to a
proceeding before the Board. In
addition, it is the policy of the Board to
avoid ex parte communications
regarding matters that may potentially
be filed with the Board. Accordingly,
any interested party intending to initiate
an inquiry to the Board or any Board
member is advised that all such
inquiries are to be directed only to the
General Counsel of the Board.

§ 28.119 Explanation and definitions.

(a) Ex parte communications are oral
or written communications between
decision-making personnel of the Board
and an interested party to a proceeding
without providing the other parties to
the proceeding a chance to participate.
Not all ex parte communications are
prohibited, however; only those which
involve the merits of the case or those
which violate other rules requiring
submissions to be in writing.
Accordingly, interested parties may
make inquiries about such matters as
the status of a case, when it will be
heard, and the method for transmitting
evidence to the Board. Such
communications should be directed to
the Administrative Officer to the Board.
Parties may not inquire about such
matters as what defense they should
use, whether their evidence is adequate,
make a submission orally which is
required to be in writing, or otherwise
inquire as to the merits of a pending
case.

(b) In this Subpart—

(1) “Interested party” includes:

(i) Any party or representative of a
party involved in a proceeding before
the Board;

(ii) Any person desiring to intervene
in any proceeding before the Board; or

(iii) Any other person who might be
affected by the outcome of a proceeding
before the Board.
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(2) “Decision-making personnel”
means the Board, a panel of Board
members, a Board member, a hearing
officer and/or an employee of the Board
whao reasonably can be expected to
participate in the decision-making
process of the Board.

§28.121 Prohibited communications.

Ex parte communications concerning
the merits of any matter potentially or
presently before the Board for
adjudication or which would otherwise
violate rules requiring written
submissions are prohibited from the
time the interested party(s) involved has
knowledge that the matter may be
considered by the Board until the Board
has rendered a final decision on the
case.

§ 28.123 Reporting of communications.

Any communication made in violation
of this section shall be made a part of
the record in the proceeding and an
opportunity for rebuttal allowed. If the
communication was oral, a
memorandum stating the substance of
the discussion shall be placed in the
record.

§ 28.125 Sanctions.

The following sanctions shall be
available for violations of this Subpart:

(1) The Board, a panel of Board
members, a Board member or a hearing
officer, as necessary, may, in the
interest of justice, require the offending
party to show cause why his/her claim,
interest, motion or petition should not be
dismissed, denied or otherwise
adversely affected.

(2) The Board, a panel of Board
members, a Board member or a hearing
officer, as necessary, may invoke such
sanctions against any offending party as
may be appropriate under the
circumstances.

[FR Doc. 82-33310 Filed 12-6-82; 8:45 am|
BILLING CODE 1610-01-M

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service

AGENCY: Office of Personnel
Management.

ACTION: Proposed regulations.

SUMMARY: These proposed regulations
would amend the Schedule A excepted
service appointing authority for research
positions filled through the Research
Associate Program of the National
Research Council to permit
appointments of 2 year duration.

DATE: Comments must be received on or
before February 7, 1983.

ADDRESS: Written comments may be
sent to Richard B. Post, Associate
Director, Staffing Group, Office of
Personnel Management, 1900 E Street,
NW., Washington, D.C. 20415, or
delivered to Room 6F08, 1900 E Street
NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
William Bohling, Noncompetitive
Staffing Branch, Staffing Group, (202)
632-6000.

SUPPLEMENTARY INFORMATION: The
National Research Council each year
announces competition for postdoctoral
research associateships in participating
scientific organizations. The Council
evaluates and ranks the applicants and
refers them to the participating
organizations. Federal organizations
participating in this program appoint
associates under 5 CFR 231.3102(aa),
which permits initial appointment for 1
year, with a possible 1-year extension.
Participating agencies and the National
Research Council have found that
projects undertaken by research
associates typically require 2 years to
complete and that appointments are
routinely extended. The proposed
amendment to the appointing authority
would, therefore, more accurately reflect
actual employment which research
associates may expect.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it affects only the length of
appointment of certain nonpermanent
Federal employees.

List of Subjects in 5 CFR Part 213
Government employees.
Office of Personnel Management.

Donald J. Devine,
Director.

PART 213—[AMENDED]

Accordingly, the U.S. Office of
Personnel Management proposes to
revise 5 CFR 213.3102(aa), to read as
follows:

§ 213.3102 Entire executive civil service.
- - * - »

(aa) Scientific and professional
research associate positions at GS-11
and above when filled on a temporary
basis by persons having a doctoral
degree in an appropriate field of study

for research activities of mutual interest
to appointees and their agencies.
Appointments are limited to persons
referred by the National Research
Council under its post-doctoral research
associate program, may not exceed 2
years, and are subject to satisfactory
outcome of evaluation of the associate’s
research progress during the first year.
- g - * .

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 1954-
1958 Comp., p. 218)

|FR Doc. 82-33312 Filed 12-6-82; 8:45 am)

BILLING CODE 6325-01-M

5 CFR Part 890

Federal Employees Health Benefits
Program; Benefits for Medically
Underserved Areas

AGENCY: Office of Personnel
Management.

ACTION: Proposed regulations.

sSuUMMARY: The Office of Personnel
Management (OPM) proposes to amend
its regulations on benefits under the
Federal Employees Health Benefits
(FEHB) program for individuals in
medically underserved areas. This
amendment is necessary to comply with
the January 2, 1980, amendment to the
FEHB law, which mandates special
consideration for enrollees of certain
FEHB plans who receive covered health
services in states with critical shortages
of primary care physicians.

DATE: Comments will be considered if
received no later than January 6, 1983.

ADDRESS: Send or deliver comments to
Craig B. Pettibone, Assistant Director for
Pay and Benefits Policy, Compensation
Group, Office of Personnel Management,
1900 E Street NW. (Rm. 4351),
Washington, D.C. 20415.

FOR FURTHER INFORMATION CONTACT:
Barbara Myers, Pay and Benefits
Specialist, Issuances and Instructions
Branch, Office of Pay and Benefits
Policy, (202) 632-4684.

SUPPLEMENTARY INFORMATION: On July
18, 1980, OPM published in the Federal
Register (45 FR 48098) a new Subpart G
under 5 CFR Part 890, as final
regulations. Subpart G pertains to
administration of 5 U.S.C. 8902(m)(2), as
added to the law by Pub. L. 95-368,
approved September 17, 1978, and
amended by Pub. L. 96-179, approved
January 2, 1980. The law provides that
effective January 1, 1980, and continuing
through December 31, 1984, FEHB plans
(except comprehensive prepayment
medical plans), whose contracts specify
payment or reimbursement for care or
treatment of a particular health
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condition, must also provide benefits up
to the limits of their contracts in return
for health services rendered by any
medical practitioner who is properly
licensed to render such service, when
the health service is provided to a plan
member “in a State where 25 percent or
more of the population is located in
primary medical care manpower
shortage areas designated under section
332 of the Public Health Service Act.”

By comparing State-by-State statistics
furnished by the Department of Health
and Human Services (Selected Statistics
on Health Manpower Shortage Areas—
December 31, 1981, Report No. 9-82)

. with U.8. Census figures on State
resident populations (Provisional
Estimates of the Population of States:
July 1, 1981), OPM has determined that 5
U.S.C. 8902(m)(2), as amended by Pub. L.
96-179, is applicable in the following 13
States as of January 1, 1983: Alabama,
Alaska, Arkansas, Georgia, Kentucky,
Mississippi, Missouri, North Carelina,
North Dakota, Oklahoma, South Dakota,
West Virginia, and Wyoming. The
determination differs from OPM's 1982
determination in that the states of
Arkansas, Georgia, and Wyoming have
been added and the state of South
Carolina has been dropped.

Each year while this provision of the
FEHB law remains in effect, OPM will
review current data on primary medical
care manpower shortage areas and
State populations. If OPM determines
that the status of any State has changed
for purpoeses of 5 U.S.C. 8902(m)(2), OPM
will again publish an amendment to its
regulations (5 CFR Part 890, Subpart G).

Reduction of Comment Period for
Proposed Rulemaking

The Director finds that since these
regulations affect medically underserved
areas for Calendar Year 1983, the final
regulations should be published before
January 1, 1983. Therefore, good cause
exists for setting the comment period on
this proposed rulemaking at 30 days.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulahon will not
have a significant economic impact on a
substantial number of small entities
because it will affect only a small
number of Federal employees and
annuitants.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Claims, Government

employees, Health insurance,
Retirement.

Office of Personnel Management.
Donald J. Devine,
Director.

PART 890—{AMENDED]

Accordingly, OPM proposes to amend
5 CFR 890.701 by revising the definition
of “medically underserved area™ to read
as follows:

§ 890.701 Definitions.

“Medically underserved area”
includes any of the 50 States of the
United States where the Office of
Personnel Management determines that
25 percent or more of the residents are
located in primary medical care
manpower shortage areas designated
pursuant to section 332 of the Public
Health Service Act (42 U.S.C. 254e). The
Office has determined that effective
January 1, 1983, the following states are
“medically underserved areas™ for
purposes of this subpart: Alabama,
Alaska, Arkansas, Georgia, Kentucky,
Mississippi, Missouri, North Carolina,
North Dakota, Oklahoma, South Dakota,
West Virginia, and Wyoming.

(Pub. L. 96-179)

|FR Doc. 82-33311 Filed 12-6-82; 8:45 am]
BILLING CODE §325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 967

Celery Grown in Florida;
Recommended Decision on Proposed
Amendment of Marketing Agreement
and Order and Opportunity To File
Written Exceptions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The recommended decision
proposes an amendment to the
marketing agreement and order
regulating celery grown in Florida, and
provides interested persons an
opportunity to file written exceptions to
the proposal. The proposed amendment
would authorize changes in the number
of producer and handler members
serving on the Florida Celery
Committee. This proposal is designed to
improve the program's administration.
DATE: Written exceptions to this
recommended decision may be filed by
January 6, 1983.

ADDRESSES: Written exceptions should
be filed in duplicate with the Hearing

Clerk, Room 1077-S, U.S. Department of
Agriculture, Washington, D.C. 20250, All
written submissions will be made
available for public inspection at the
office of the Hearing Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Charles W. Porter, Chief, Vegetable
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250,
(202) 447-2615.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing—Issued October 5, 1982, and
published October 13, 1982 (47 FR
45020).

This formal rulemaking action is
governed by the provisions of Sections
556 and 557 of Title 5 of the United
States Code and therefore is not subject
to the requirements of Executive Order
12291.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic
impact on a substantial number of small
entities. This proposed action relates to
industry representation on the
marketing order administrative
committee and to the voting procedures
of that committee, and will not affect
costs for the handlers regulated under
the program.

It has been determined that a
comment period of less than 60 days is
warranted. The proposal has been
discussed at industry meetings, and
industry members are familiar with its
provisions. Additionally, the proposal
was considered at a public hearing on
November 1, 1982, and interested
persons were allowed to file written
comments through November 15. No
briefs were filed during this period.
Under these circumstances, it is hereby
determined that a comment period of 30
days is sufficient and will efffectuate the
declared policy of the act.

Preliminary statemeat. Notice is
hereby given of the filing with the
Hearing Clerk of this recommended
decision with respect to a proposed
further amendment of the marketing
agreement and Order No. 967 regulating
the handling of celery grown in Florida.

The above notice of filing of the
decision and of opportunity to file
exceptions to it is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 801 et seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).
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This"proposed amendment was
formulated on the record of a public
hearing held in Orlando, Florida, on
November 1, 1982. Notice of the hearing
was published in the October 13, 1982,
issue of the Federal Register. The notice
set forth a proposed amendment
submitted by the Florida Celery
Committee on behalf of celery producers
and handlers in the production area.

Material issues. The material issues
of record are as follows:

(1) Authorizing the reestablishment of
the number of producer and handler
members on the Florida Celery
Committee;

(2) Authorizing the reestablishment of
groups and the reapportionment of
committee membership among groups;

(3) Providing that a majority of
committee members constitute a quorum
and that a majority vote be required for
committee decisions;

(4) Making such changes in the
agreement and order as may be
necessary to bring them into conformity
with any amendment that may result
from the hearing.

Findings and conclusions. The
following findings and conclusions on
the material issues are based on the
record of hearing:

(1) The Florida Celery Marketing
Agreement and Order (hereinafter in the
text of findings and conclusions referred
- to as the “order™) should be amended to
authorize the reestablishment of the
number of industry members on the
committee. To effectuate such a change,
a new paragraph (b) containing this
authority should be added to § 967.25 of
the current order which provides for the
establishment and membership of the
Florida Celery Committee.

Record evidence indicates that the
number of Florida celery producers has
declined since the order’s inception in
1965 when there were 60 growers. The
number had been reduced to 41 in the
1977-78 season, and by 1981-82 the total
number of celery growers in Florida had
fallen to 21.

This decline is attributed to the
consolidation of farm operations and
growers leaving celery production as a
result of economic losses experienced
by the industry. Among other factors,
adverse weather conditions and
infestations of the insect leafminer in
recent growing seasons have resulted in
poor quality and low yields, thereby
reducing production and profitability.

The order, which currently provides
for fifteen industry members and their
alternates on the administrative
committee, should be amended so that
committee membership can reflect such
changes in the composition of the celery
industry. Changes in the number of

industry members on the committee
should be made by the Secretary upon
recommendation by the Florida Celery
Committee. In making such
recommendations, the committee should
consider the total number of celery
growers and handlers in the production
area and other factors relevant to
assuring adequate industry
representation on the Florida Celery
Committee. Any such change should be
made effective as least 30 days prior to
the date on which nominations are held.

(2) Paragraph (a) of § 967.27
“Nominations” should be revised and a
new paragraph (g) should be added to
authorize the reestablishment of groups
and the reapportionment of committee
membership among the various groups.

Record evidence indicates that
although no drastic change in the areas
producing celery has occurred, the
Sanford and Island Grove areas, active
when the order was promulgated, are no
longer in celery production. The
committee should be authorized to
recommend changes in groups and
reapportionment of committee
membership among groups to reflect any
further changes in celery production.
Aditionally, authority for
reapportionment would be necessary if
changes are made in the total number of
committee members.

In recommending such changes to the
Secretary, the committee should
consider changes in the relative
positions of groups with respect to
celery production and shipments,
changes in the numbers of producers
and handlers in each group, and other
factors relevant to providing fair,
adequate and equitable representation
on the Florida Celery Committee. Any
change in the establishment of groups or
the apportionment of members among
groups should become effective at least
30 days prior to the date on which
nominations are held.

(3) Section 967.29 “Procedure” should
be amended to provide that a majority
of committee members constitute a
quorum and that a majority vote be
required for committee decisions.

The record indicates that membership
on the administrative committee
provides for representation of all
segements of the Florida celery industry
affected by its decisions. All matters
coming before the committee are
thoroughly discussed and all
information generated at committee
meetings is forwarded to the Secretary
along with committee recommendations.
In view of these factors, a majority of
members constituting a quorum and a
majority vote passing decisions would
be adequate in reaching sound and
equitable committee decisions.

(4) Certain conforming changes should
be made if necessary so that the order,
as amended, would be consistent. All
such changes should be incorporated in
the recommended amendment of the
order.

Rulings on briefs of interested
persons. At the conclusion of the
hearing, the Administrative Law Judge
fixed November 15, 1982, as the final
date for interested persons to file
proposed findings and conclusions, and
written arguments or briefs, based upon
the evidence received at the hearing. No
briefs were filed.

General findings. (1) The following
are supplementary, and in addition to
the findings and determinations which
were made in connection with the
issuance of the marketing agreement
and order and each previously issued
amendment thereto. Except for those
findings and determinations which may
be in conflict with the findings and
determinations set forth herein, all of
these findings and determinations are
hereby ratified and affirmed;

(2) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, and all
of the terms and conditions of it, will
tend to effectuate the declared policy of
the act.

(8) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended,
regulate the handling of celery grown in
the production area in the same manner
as, and are applicable only to persons in
the respective classes of commercial
activity specified in the marketing
agreement and order upon which
hearings have been held;

(4) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, are
limited in their application to the
smallest regional production area which
is practicable consistent with carrying
out the declared policy of the act, and
the issuance of several orders applicable
to subdivisions of the production area
would not effectively carry out the
declared policy of the act;

(5) The marketing agreement and
order prescribe, so far as practicable,
such different terms applicable to
different parts of the production area as
are necessary to give due recognition to
the difference in the production and
marketing of celery grown in the
production area; and

(6) All handling of celery grown in the
production area as defined in the
marketing agreement and order, as
amended, and as hereby proposed to be
further amended, is in the current of
interstate or foreign commerce or
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directly burdens, obstructs, or affects
such commerce.

List of Subjects in 7 CFR Part 967

Marketing agreements and orders,
Celery, Florida.

Recommended Amendment of the
Marketing Agreement and Order

The following amendment of the
marketing agreement and order is
recommended as the detailed means by
which the foregoing conclusions may be
carried out:

PART 967—CELERY GROWN IN
FLORIDA

(1) Section 96‘7.25 is amended by
adding paragraph (b) to read:

§967.25 Establishment and membership.
. * - - -

(b) The Secretary, upon the
recommendation of the committee, may
reestablish the number of producer or
handler members on the committee. In
recommending any such change, the
committee shall give consideration to
the total number of growers and
handlers in the production area during
the current or previous season, and
other relevant factors. A change in the
number of committee members can
become effective at any time, provided,
the effective date is more than 30 days
prior to the date on which nominations
are held.

(2) Section 967.27 is amended by
revising paragraph (a), and adding (g) to
read: :

§967.27 Nominations.

{a) Growers in each group, as
established in paragraph (d) or as
reestablished pursuant to paragraph (g)
of this section, may nominate persons
for each member and alternate position
in their respective group.

» - - - *

(g) The Secretary, upon
recommendation of the commitiee, may
reestablish groups and may reapportion
committee membership among the
various groups. In recommending such
changes, the committee shall give
consideration to (1) changes in the
relative positions of existing groups with
respect to celery production and
shipments; (2) changes in the numbers of
producers and handlers in each group;
and (3) other relevant factors. A change
in the establishment of groups or in
apportionment of members among
groups can become effective at any time,
provided, the effective date is more than
30 days prior to the date on which
nominations are held.

(3) In § 967.29, paragraph (a) is revised
to read:

§967.29 Procedure.

(a) At an assembled meeting, all votes
shall be cast in person, and a simple
majority of committee members
(including alternates acting for absent
members) shall constitute a quorum.
Decisions of the committee shall require
the concurring vote of a majority of the
members and alternates in attendance
and entitled to vote.

* " * * - *

Signed at Washington, D.C,, on December

2, 1982,

William T. Manley,

Deputy Administrator, Marketing Program
Operations.

[FR Doc. 82-33268 Filed 12-6-82; 8:45 am|

BILLING CODE 3410-02-M

7 CFR Part 1106

Milk in the Oklahoma Metropolitan
Marketing Area; Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rules.

SUMMARY: This notice invites written
comments on a proposal to suspend
certain provisions concerning the
shipping standards for supply plants and
the limits on the amount of milk from
individual producers that may be
diverted directly to nonpool plants and
still be priced under the order. For the
month of December 1982, the proposed
suspension would reduce the amount of
milk that a supply plant must ship to
pool distributing plants in order to
qualify as a pool plant. Also, the
proposed action would increase the
amount of milk that may be moved
directly from farms to nonpool plants for
manufacturing. The action was
requested by two cooperative
associations because of increased milk
production and an anticipated decline in
fluid milk sales due to school closings
during the Christmas holidays. The
cooperatives contend that the
suspension will be necessary to assure
the efficient disposition of reserve milk
supplies that will be available in
December and to assure that dairy
farmers who have regularly supplied the
fluid milk needs of the market will
continue to have their milk pooled and
priced under the order.

DATE: Comments are due not later than
December 14, 1982,

ADDRESS: Comments (two copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-4824.
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established to
implement Executive Opder 12291 and
has been classified as a “non-major”
action.

It has been determined that any need
for suspending certain provisions of the
order on an emergency basis precludes
following certain review procedures set
forth in Executive Order 12291. Such
procedures would require that this
document be submitted for review to the
Office of Management and Budget at
least 10 days prior to its publication in
the Federal Register. However, this
would not permit the completion of the
required suspension procedures on the
timely basis necessary to make the
suspension effective for the month of
December 1982, if this is found
necessary. The initial request for the
action was received on November 29,
1982.

It has also been determined that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and would tend to insure that
dairy farmers would continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended, (7 U.S.C. et seq.), the
suspension of the following provisions
of the order regulating the handling of
milk in the Oklahoma Metropolitan
marketing area is being considered for
the month of December 1982:

1. In § 1106.7(b), that part of the
provisions that reads “in an amount not
less than 50 percent of milk received at
the supply plant from dairy farmers who
would be eligible as producers under
§ 1106.12 if such plant qualifies pursuant
to this paragraph and milk of such dairy
farmers diverted from such plant by the
plant operator".

2.In § 1106.13(e)(1), that part of the
provisions that reads *, subject to the
conditions of paragraph (e)(3) of this
section, a total quantity of milk not in
excess of total" and “received at all pool
plants during the month. Diversions in
excess of such quantity shall not be .
eligible under this section and the
diverting cooperative shall specify the
dairy farmers whose diverted milk is not
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so eligible. If the cooperative association
fails to designate such persons, status
under this section shall be forfeited with
respect to all milk diverted by such
cooperative association", !

3. In § 1106.13(e)(2), that part of the
provisions that reads “, subject to the
conditions of paragraph (e)(3) of this
section,” and ", in_a total quantity not in
excess of the milk of producers not
members of such cooperative
association received at such pool
plant(s) during the month. Milk diverted
in excess of such quantity shall not be
eligible under this section and the
diverting handler shall specify the dairy
farmers whose diverted milk is not so
eligible. If a handler fails to designate
such persons, status under this section
shall be forfeited with respect to all milk
diverted by such handler"”.

4. In § 1106.13, paragraph (e}(3).

All persons who desire to submit
written data, views, or arguments in
connection with the proposed
suspension should file two copies of
such material with the Hearing Clerk,
Room 1077, South Building, United
States Department of Agriculture,
Washington, D.C. 20250, not later than 7
days from the date of publication of this
nolice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
permit the completion of the required
procedures on the timely basis
necessary to make the suspension
effective for the month of December
1982, if this is found necessary.

The comments that are sent will be
available for public inspection at the
office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension would
reduce the amount of milk that supply
plants must ship to pool distributing
plants to attain pool plant status under
the order. Under the suspension, a
supply plant would need to make but
one shipment to a pool distributing plant
to qualify as a pool plant.

The action alse would increase the
amount of milk that may be moved
directly from farms to nonpool
manufacturing plants and still be priced
under the order. Without the suspension,
diversions would be limited to
producers who deliver not less than 15
percent of their producer milk to pool
plants. In addition, diversions to
nonpool plants by proprietary handlers
and cooperatives could not exceed the
quantity of milk received at pool plants.

This action was requested by two
cooperative associations that represent
producers supplying the market. The
cooperatives contend that the

suspension is needed because increases
in fluid milk sales have not kept pace
with increases in production. The
cooperatives contend that the imbalance
between fluid milk sales and producer
receipts will become worse because of a
decline in Class I sales to schools as a
result of school closings for the
Christmas holidays. As a result, the
cooperatives indicate that additional
supplies of milk will have to be moved
to manufacturing outlets during
December. In the absence of any
suspension action, the cooperatives
contend that it will be necessary to
make costly and inefficient movements
of milk solely for the purpose of pooling
the milk of dairy farmers who have
regularly supplied the fluid milk needs
of the market.

List of Subjects in 7 CFR Part 1106
Milk marketing orders, Milk, Dairy
products.
Signed at Washington, D.C., on December
2, 1982,
William T. Manley,

Deputy Administrator, Marketing Program
Operations.

[FR Doc. 82-33267 Filed 12-6-82; 8:45 am)
BILLING CODE 3410-02-M

7 CFR Part 1135
[Docket No. AO-380-A3]

Milk in the Southwestern Idaho-
Eastern Oregon Marketing Area;
Decision on Proposed Amendment to
Marketing Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

suMMARY: This emergency decision
provides for the indefinite continuation
of the Class I pricing provisions of the
Southwestern Idaho-Eastern Oregon
Federal milk order. The order became
fully effective on July 1, 1981, and the
Class I price provisions were
established on a temporary basis
through December 31, 1982, so that the
appropriateness of the price level could
be reviewed in light of market
experience. Continuation of the pricing
provisions was requested by
cooperative associations that represent
a substantial number of dairy farmers
who supply milk to the market. Because
of the limited time to complete the
rulemaking procedures, a recommended
decision and the opportunity to file
exceptions thereto have been omitted.
Cooperative associations will be polled
to determine whether producers favor
the issuance of the proposed amended
order.

FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing
Specialist, Dairy Division, Agricultural
Marketing Service, United States
Department of Agriculture, Washington,
D.C. 20250, 202/447-7183.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

This action.will not have a significant
economic impact on a substantial
number of small entities. The
amendment will promote orderly
marketing of milk by producers and
regulated handlers.

Prior document in this proceeding:

Notice of Hearing: Issued October 8,
1982; published October 14, 1982 (47 FR
45884).

Preliminary Statement

A public hearing was held upon a
proposed amendment to the marketing
agreement and the order regulating the
handling of milk in the Southwestern
Idaho-Eastern Oregon marketing area.
The hearing was held, pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 610 et seq.), and the applicable
rules of practice (7 CFR Part 900), at
Boise, Idaho, on October 21, 1982. Notice
of such hearing was issued on October
8, 1982, and published on October 14,
1982 (47 FR 45884).

Interested parties were given until
November 5, 1982, to file post-hearing
briefs on proposal No. 1 as published in
the hearing notice and on whether the
proposal should be considered on an
expedited basis.

The material issues on the record
relate to:

1. Class I price after December 31, 1982.

2. Whether an emergency exists to warrant
the omission of a recommended decision and
the opportunity to file written exceptions
thereto with respect to issue No. 1.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Class I price after December 31,
1982. The Class I price provisions now
provided by the order should be
extended indefinitely beyond the
current expiration date of December 31,
1982.

When the order was initially issued,
the Class I price provisions were made
effective for 18 months following the
date on which the order became fully
effective (July 1, 1981). This was done to
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insure a review of the Class I price level
after a year of order operation to
determine whether such price level
properly reflects prevailing marketing
conditions. This is a customary practice
when new orders are established.

Presently, the Southwestern Idaho-
Eastern Oregon Class I price is
determined each month by adding a
Class I differential of $1.50 to a basic
formula price, which is the average of
prices paid during the second preceding
month for manufacturing grade milk in
Minnesota and Wisconsin. -

A cooperative association that
supplies a substantial part of the
market's fluid milk needs proposed that
the present Class I price provisions be
extended indefinitely. Proponent’s
witness cited two basic reasons for
continuing the current provisions. First,
the present Class I price has maintained
an adequate supply of high quality milk
to meet the total fluid milk requirements
of the market. Second, it is in reasonable
alignment with existing Class I prices in
surrounding Federal order markets. In
proponent’s view, continuation of the
present Class I price on a long-term
basis will agsure continued market
stability.

The other principal cooperative that
supplies substantial quantities of fluid
milk to the market supported
proponent’s position and testified that
no change shoud be made in the order's
present Class I price level. It was the
cooperative's contention that the
present Class I price has attracted an
adequate supply of milk for the fluid
market and has maintained proper price
alignment with nearby markets.

There was no testimony opposing
proponent's Class I price proposal.

In considering an appropriate long-
term price level for the market, the Class
I price must be maintained at a level
which, in conjunction with other class
prices, results in returns to producers
sufficient to assure an adequate supply
of high quality milk to meet the fluid
requirements of all handlers associated
with the market. Additionally the Class I
price under the order must reflect the
proper relationship with other nearby
Federal milk order markets.

Concerning the availability of milk
supplies for the market, the record
demonstrates that the Southwestern
Idaho-Eastern Oregon marketing area is
adequately supplied. During the 15-
month period since the order became
fully operative on July 1, 1981, more than
702 million pounds of producer milk
were pooled under the order. Of this
total, 131 million pounds, or 19 percent,
were used in Class I products.
Moreover, the percentage of Class I

utilization for the market has'been
declining. In view of this supply-demand
situation, it is apparent that the present
Class 1 price level in the order is
inducing an adequate supply of milk for
the market.

To assure that an adequate milk
supply is available to handlers
throughout the market, it is essential
that the Class I price under the
Southwestern Idaho-Eastern Oregon
order be reasonably aligned with similar
prices in nearby markets which
represent alternative outlets for the
supply of milk produced locally. These
nearby markets are Great Basin and
Oregon-Washington. Also, it is
necessary that milk for Class I use in the
local market be competitively priced
with milk supplies in nearby markets
that are distributed in the Southwestern
Idaho-Eastern Oregon area in ;
competition with local producer milk

It is apparent from the record
evidence that the current Class I price is
in reasonable alignment with similar
prices in other nearby Federal order
markets, There is considerable
intermarket movements of milk between
the Southwestern Idaho-Eastern Oregon
market and the Great Basin and Oregon-
Washington markets, both with respect
to the movements of Class I packaged
products and producer milk supplies.
There is no indication that local

‘handlers are being placed in an

unfavorable competitive position
because of a misalignment of prices.
Rather, the record suggests that such
movements of Class I products and milk
supplies are normal milk marketing
practices by handlers, and the order’s
Class I price facilitates such intermarket
milk movements.

From the foregoing, it is concluded
that the current Class I price level
appropriately reflects prevailing
marketing conditions and is providing
orderly marketing for the market. Hence,
the present Class I differential of $1.50
should be incorporated in the order on a
permanent basis.

2. Omission of a recommended
decision and the opportunity to file
exceptions thereto. The omission of a
recommended decision was proposed at
the hearing by proponent of proposal
No. 1 and supported by a spokesman for
another cooperative association. No
testimony was received in opposition to
emergency action. Emergency action is
necessary if the order is to remain in
operation after December 31, 1982, since
a Class I price cannot be applied after
that date without amending the order.
The normal procedure of issuing a
recommended decision and providing

time to file exceptions thereto will not
permit the implementation of the
amendment in time for it to be effective
on January 1, 1983.

It is therefore found that due and
timely execution of the Secretary's
function in this proceeding imperatively
and unavoidably requires omission of
the recommended decision and the
opportunity for filing exceptions thereto.

Rulings on Proposed Findings and
Conclusions

A brief and proposed findings and
conclusions were filed on behalf of the
proponent cooperative association. This
brief, proposed findings and conclusions
and the evidence in the record were
considered in making the findings, and
conclusions set forth above.

General Findings

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a Marketing
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Agreement regulating the handling of
milk, and an ORDER amending the order
regulating the handling of milk in the
Southwestern ldaho-Eastern Oregon
marketing area which have been
decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions.

It is hereby ordered, That this entire
decision, except the attached marketing
agreement, be published in the Federal
Register. The regulatory provisions of
the marketing agreement are identical
with those contained in the order as
hereby proposed to be amended by the
attached order which is published with
this decision.

Determination of Producer Approval and
Representative Period

August 1982 is hereby determined to
be the representative period for the
purpose of ascertaining whether the
issuance of the order, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Southwestern Idaho-Eastern Oregon
marketing area is approved or favored
by producers, as defined under the
terms of the order (as amended and as
hereby proposed to be amended), who
during such representative period were
engaged in the production of milk for
sale within the aforesaid marketing
area.

List of Subjects in 7 CFR Part 1135

Milk marketing orders, Milk, Dairy
products.

Signed at Washington, D.C., on: December
1, 1982.
C. W. McMillan,
Assistant Secretary, Marketing and
Inspection Services. :

Order * amending the order, regulating
the handling of milk in the Southwesern
Idaho-Eastern Oregon marketing area.

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations be in conflict with
the findings and determinations set forth
herein.

' This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
forumulate marketing agreements and marketing
orders have been met.

(a) Findings. A public hearing was
held upon a proposed amendment to the
tentative marketing agreement and to
the order regulating the handling of milk
in the Southwestern Idaho-Eastern
Oregon marketing area. The hearing was
held pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area, and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the_
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

Order relative to handling. 1t is
therefore ordered that on and after the
effective date hereof the handling of
milk in the Southwestern Idaho-Eastern
Oregon marketing area shall be in
conformity to and in compliance with
the terms and conditions of the order, as
amended, and as hereby amended, as
follows:

PART 1135—MILK IN THE
SOUTHWESTERN IDAHO-EASTERN
OREGON MARKETING AREA

1. Section 1135.50(a) is revised to read
as follows:

§1135.50 Class prices.

* Ll * *

(a) The Class I price shall be the basic
formula price for the second preceding
month plus $1.50.

* - * * *

|FR Doc. 82-33265 Filed 12~6-82; 8:45 am|
BILLING CODE 3410-02-M

FEDERAL RESERVE SYSTEM
12 CFR Parts 207, 220, 221, and 224

[Docket No. R-0427]

Regulations G, T, U, and X; Extension
of Period for Commenting on
Questions Raised in Connection With
Special Study of Federal Margin
Regulation

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Special study of Federal margin
regulation; extension of comment period.

SUMMARY: On October 21 1982, (47 FR
47464; October 26, 1982), the Board
announced that its staff, in cooperation
with staffs of Securities and Exchange
Commission and Commodities Futures
Trading Commission, was undertaking a
study of Federal regulation and
oversight of margins in financial
markets. In connection with this study,
interested persons were asked to
submit, by December 20, 1982 their
views on a number of questions
pertaining to Federal regulation of
margins. The Board has been asked for
additional time for comment and has
accordingly extended the comment
period from December 20, 1982 to
February 18, 1983.

DATE: Comments must be received on or
before February 18, 1983.

ADDRESS: Comments, which should refer
to Docket No. R-0427, may be mailed to
William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, Washington, D.C. 20551 or
delivered to Room B-2223 between 8:45
a.m. and 5:15 p.m. Comments received
may also be inspected at Room B-1122
between 8:45 a.m. and 5:15 p.m.

FOR FURTHER INFORMATION CONTACT:
Frederick M. Struble, Assistant Director,
Division of Research and Statistics,
Board of Governors of the Federal
Reserve System, Washington, D.C.
20551; (202) 452-3794.

Accordingly, pursuant to sections 3, 7,
8, and 23 of the Securities Exchange Act
or 1934, as amended {15 U.S.C. 78 ¢, g, h,
and w), the Board extends the comment
period on questions raised in connection
with the Board’s Special Study of
Margin Regulation.

By order of the Board of Governors, acting
through its Secretary under delegated
authority, December 1, 1982,

William W. Wiles,

Secrelary of the Board.

|FR Doc. 82-33206 Filed 12-6-82; 8:45 am|
BILLING CODE 6210-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 385
[Docket No. RM80-58-000]

Guif States Utilities Company; Denial
of Petition for Rulemaking

Issued: December 2, 1982.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Denial of petition for
rulemaking.

summARY: The Federal Energy
Regulatory Commission (Commission) is
denying, as unnecessary, a petition by
Gulf States Utilities Company requesting
an amendment of the Commission's
Rules of Practice and Procedure to allow
only “participants’ to appeal actions
taken by the staff pursuant to delegated
authority. In a recent revision of the
Rules of Practice and Procedure, the
Commission amended the relevant rule
(Rule 1902) in a manner consistent with
the petitioner's request.

ADDRESS: Copies of the petition, related
correspondence, and other documents
are available for public inspection at the
Commission’s Division of Public
Information, Room 1000, 825 North
Capitol Street, NE., Washington, D.C.
20426.

FOR FURTHER INFORMATION CONTACT:
Fredric D. Chanania, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426; (202) 357-8033. b
SUPPLEMENTARY INFORMATION: On June
23, 1980, Gulf States Utilities Company
(“Petitioner") filed with the Commission
a petition for rulemaking to amend

§ 1.7(d) of the Rules of Practice and
Procedure, 18, CFR 1.7(d).! The principal
amendment sought by Petitioner is to
allow only “participants,” and not
“interested persons,” to appeal actions
of the staff that fall within the scope of
§1.7(d).* The Petitioner also proposed
several minor editorial clarifications to
§ 1.7(d).

Section 1.7(d) has been revised and
replaced by Rule 1902 of the current
Rules of Practice and Procedure, 18 CFR
385,1902.% Rule 1902 now permits an

' The filing is styled “Petition of Gulf States
Utilities Company for an Amendment to Saction
1.7(d) of Title 18, Code of Federal Regulations

Two ce ts in suppart of this change to
§ 1.7(d) were received from lowa Southern Ultilities
Company and Interstate Power Company.

*The revised Rules of Practice and Procedure
became effective on August 26, 1882. See Final Rule,
“Revisions to Rules of Practice and Procedure to

appeal of a delegated staff action only
by a “party,” which is defined in Rule
102(c) as follows:

“Party” means, with respect to a
proceeding:

(1) A person filing any application, pefition,
tariff or rate filing, complaint, or any protest
under section 19a(i) of the Interstate
Commerce Act (49 U.S.C. 19(a)(i));

(2) Any respondent to a proceeding; or

(8) Any person whose intervention in a
proceeding is effective under Rule 214.*

Rule 1802 now contains the substance
of the major change sought by the
Petitioner, and further amendment of
Rule 1802 is, therefore, no longer
necessary. In addition, when Rule 1902
was promulgated, the Commission made
a number of editorial changes to the
rule, To the extent Rule 1902 does not
now contain the precise editorial
changes proposed by the Petitioner, the
Commission finds that Rule 1902 is
sufficiently clear and that further
changes are unnecessary and
inappropriate.

The Commission orders, That the -
Petition of Gulf States Utilities Company
for an Amendment to § 1:7(d) of Title 18,
Code of Federal Regulations, is hereby
denied.

By the Commission.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 82-33225 Filed 12-6-82; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 333
[Docket No. 75N-0183]

Topical Antimicrobial Drug Products
for Over-the-Counter Human Use;
Establishment of a Monograph; and
Reopening of Administrative Record;
Correction

AGENCY: Food and Drug Administration.
AcTioN: Advance notice of proposed

rulemaking and reopening of
administrative record; correction.

SUMMARY: The Foed and Drug
Administration is making various
corrections to its Advanced Notice of
Proposed Rulemaking concerning
establishment of a monograph for
topical antimicrobial drug products for

Expedite Trial-Type Hearings," Docket No. RM78~
22-000, Order No. 225, issued April 28, 1882, 47 FR
18,014 (May 3, 1982}, The final rule has been
clarified and corrected on Angust 12, 1982 See
Order No. 225-A, 47 FR 85,952 [Aug. 18, 1982).

*18 CFR 385.102(c).

over-the-counter human use. That
Notice of Proposed Rulemaking also
reopened the Administrative record.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, National Center for
Drugs and Biologics (HRN-510), Food
and Drug Administration, 5600 Fishers
Lane, Rockyville, MD 20857, 301-443—
4960.

SUPPLEMENTARY INFORMATION: In FR
Doc. 82-24419 at page 39406 in the
Federal Register of Tuesday, September
7, 1982 (47 FR 394086), the following
changes are made:

1. On page 39407 in the first column:

a. In the second line, “repacking" is
changed to “repackaging.”

b. In the second complete paragraph,
16th line, “issued" is changed to
“issues.”

c. In the last paragraph, first line,
“condition" is changed to “conditions."

2. On page 39408: In the first column,
second complete paragraph, sixth line,
“Thomas DeCilllis” is changed to
“Thomas Decillis.”

3. On page 39409 in the third column
under “References,” in Reference 1, two
OTC volume numbers were omitted and
should be added. They are 160221 and
160421.

Dated: November 30, 1982.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 82-33146 Filed 12-6-82; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Part 333

[Docket No. 80N-0476]

Topical Antifungal Drug Products for
Over-the-Counter Human Use;
Establishment of a Monograph; and
Reopening of Administrative Record;
Correction

AGENCY: Food and Drug Administration.

ACTION: Advance notice of proposed
rulemaking and reopening of
administrative record; correction.

SUMMARY: The Food and Drug
Administration is making various
corrections to its Advanced Notice of
Proposed Rulemaking concerning
establishment of a monograph for
topical antifungal drug products for
over-the-counter human use. That
Notice of Propesed Rulemaking also
reopened the Administrative record.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, National Center
for Drug and Biologics (HFN-510), Food
and Drug Administration, 5600 Fishers
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Lane, Rockville, MD 20857, 301-443—
4960.

SUPPLEMENTARY INFORMATION: In FR
Doc. 82-24424 at page 39464 in the
Federal Register of Tuesday, September
7, 1982 (47 FR 39464), the following
changes are made;

1. On page 39464:

a. In the second column, last
paragraph, third line, “drug" is inserted
before “products.”

b. In the third column, second
complete paragraph, 21st line, "“as” is
changed to “has.”

2. On page 39467, in the third column
under "References," in Reference 1, two
OTC volume numbers were omitted and
should be added. They are 160221 and
160421.

Dated: November 30, 1962.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. B2-33147 Filed 12-6-82: 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 348
[Docket No. 78N-0301]

External Analgesic Drug Products for
Over-the-Counter Human Use;
Establishment of a Monograph; and
Reopening of Administrative Record;
Correction

AGENCY: Food and Drug Administration.

" ACTION: Advance notice of proposed
rulemaking and reopening of
administrative record; correction.

sumMMARY: The Food and Drug
Administration is making various
corrections to its Advanced Notice of
Proposed Rulemaking concerning
establishment of a monograph for
external analgesic drug products for
over-the-counter human use. That
Notice of Proposed Rulemaking also
reopened the Administrative record.

FOR FURTHER INFORMATION CONTACT:

William E. Gilbertson, National Center for

Drugs and Biologics (HFN-510), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4960,

SUPPLEMENTARY INFORMATION: In FR
Doc. 82-24420 at page 39412 in the
Federal Register of Tuesday, September
7, 1882 (47 FR 39412), the following
changes are made:

1. On page 39415 in the first column in
the second sentence, “hlycerin” is
changed to “glycerin.”

2. On page 39416 in the second column
under “References”, in Reference 1, two
OTC volume numbers were omitted and

should be added. They are 160221 and
160421,

3. On page 39425 in the third column,
second full paragraph under listings
headed “Firms” and “Marketed
Products”, "Foxpharmacal, Inc., Ft.
Lauderdale, FL 33310 and "Secret
Mirache" are removed.

4. On page 39426 in the second column
in the list under item "3. Other
ingredients,” "Oil of sage" is added in
alphabetical sequence.

Dated: November 30, 1982.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 82-33145 Filed 12-6-82; 8:45 am)
BILLING CODE 4160-01-M

—_—— N — -

DEPARTMENT OF JUSTICE

Parole Commission
28 CFR Part 2

Parole, Release, Supervision and
Recommitment of Prisoners, Youth
Offenders, and Juvenile Delinquents;
Proposed Changes in Policy
Guidelines

AGENCY: Parole Commission.
ACTION: Proposed rule.

SUMMARY: The U.S. Parole Commission
proposes to exercise its statutory rule-
making authority with respect to the
qualifications of representatives at
parole hearings. The proposed rule
would (a) permit hearing examiners to
bar an otherwise qualified
representative from participating in a
hearing, if “good cause” justifies such
action; (b) provide for disqualification of
a representative for up to a five year
period upon a formal finding of specific
misconduct; and (c) prohibit all former
Federal criminal justice employees from
becoming representatives for hire for
one year after leaving Federal
employment. The purpose of this
proposal is to permit the Parole
Commission to preclude or discipline
conduct which is incompatible with the
orderliness or integrity of the parole
hearing process, and to prevent the
possibility that a representative will
exploit the fact of recent Federal
employment in a criminal justice
capacity when representing a convicted
Federal prisoner.

DATE: Comments must be received by
January 20, 1983.

ADDRESS: Send comments to U.S. Parole
Commission, 5550 Friendship Boulevard,
Chevy Chase, MD 20815; Attn: Michael
A. Stover, Office of General Counsel.

FOR FURTHER INFORMATION CONTACT:
Michael A. Stover, Office of General
Counsel, U.S. Parole Commission,
telephone (301) 492-5959.

SUPPLEMENTARY INFORMATION:
Background

In 1976, the Congress passed the
Parole Commission and Reorganization
Act, which included a provision
authorizing the Parole Commission to
make rules and regulations concerning
the qualification of representatives. 18
U.S.C. 4208(d)(2) (1976).

At the time this law was passed,
professional representation for prisoners
was largely confined to attorneys at
law, with most other representation
being provided on a voluntary basis by
prison staff and family members.
Recently, however, the Commission has
seen the development of a new class of
paid representative, which appears to
consist primarily of former Federal
criminal justice employees, both
attorneys and non-attorneys, who
specialize in the representation of
inmates before the Parole Commission
and who actively seek clients in the
Federal prisons. Without any apparent
relation to the foregoing development,
there has also been an increase in the
occasional incident of intentionally
disruptive, disrespectful, and otherwise
unacceptable methods of representation
before U.S. Parole Commission hearing
examiners. Whereas a court of law
possesses the inherent power to
preserve decorum through a citation for
contempt, the Parole Commission, not
having published any rules under the
above-cited statutory provision,
presently lacks an appropriate sanction
for the representative who deliberately
engages in conduct not compatible with
an orderly search for fairness and truth
in the parole decision-making process.

Accordingly, it has become apparent
to the Commission that the adoption of
basic regulations under section
4208(d)(2) is now warranted both to
discipline misconduct and to prevent the
kind of abuse which can come from a
“revolving door" relationship between
Federal criminal justice employment
and the newly developing business of
representing inmates for hire.

Preventing and Disciplining Misconduct

The proposed rule, the text of which
appears below, contains two sections
which give the hearing examiners and
the Commission the necessary authority
to correct abuses of the right to
representation.

First, the proposed rule provides that,
in accordance with the law, a prisoner
or parolee has a free choice of
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representative, who will be deemed
qualified to perform that function as a
matter of course. However, the rule
gives to the hearing examiners the
authority to bar an otherwise qualified
representative from participating in a
hearing (either before or during the
hearing) if “good cause' necessitates
such action. An example of “‘good
cause” would be the case where an
inmate selects as his representative a
fellow inmate who has beea confined in
disciplinary segregation following an
incident of violent behavior and verbal
abuse toward the prison staff. In
praztice, this provision is likely to be
used but rarely; its principal purpose
would be to assist the examiners in
maintaining order and decorum at the
hearings they conduct, through
appropriate warnings to disruptive
representatives.

Second, the proposed rule would
permit the Parole Commission to
disqualify any representative from
participating in any hearing, for up to a
five year period, in response to serious
misconduct. Such misconduct would
have to be proven at a special
disciplinary hearing, and would have to
demonstrate “a clear lack of integrity or
fitness to practice before the
Commission." The type of hearing which
the Commission has in mind is that
provided by Department of Justice
regulations under the authority of 18
U.S.C. 207. See 28 CFR 45.735-7 (1981).
That is, the Parole Commission would
provide the full process customarily due
in such a serious matter as the
temporary revocation of a license to
practice before a Federal agency.

The Revolving-Door Problem

There is a real possibility of both
publi¢ and inmate perception that a
prisoner who hires a recently departed
Federal criminal justice employee,
whether a Parole Commission hearing
examiner, a former Assistant United
States Attorney, a former U.S. Probation
Officer, or other such official, has
thereby gained an “inside track” in his
effort to obtain a parole. The Parole
Commission is determined to prevent at
the very outset the development of any
network of contacts, influence, or
special courtesies between such ex-
employees and present employees for
exploitation on behalf of particular
parole applicants, This is a very serious
concern in view of the enormous
amounts of money now evidently

available to many inmates, particalarly

those who have been involved in the
illegal drug importation trade. It is vital
that, both in public appearance and in
actual fact, the Federal parole system
maintain absolute integrity with respect

to prisoners’ representatives,
particularly in view of the fact that
parole hearings are not open to the
public. (Although legitimately interested
persons, such as victims and their
representatives may seek leave lo
attend, they customarily do not.)

The Commission has carefully studied
the effect of 18 U.S.C. 207 (1978),
because Congress designed this law to
deal with the “revolving door" issue on
the criminal level. We have concluded
that section 207 does not fully address
the particularly sensitive situation with
which we are here concerned. Although
that law would effectively prevent a
former employee from engaging in any
representative act in a case in which he
or she had participated personally and
substantially while a Federal employee,

. this provision would not cover the large

numbers of initial hearings in which a
former employee could participate
immediately after leaving the Federal
Government. Moreover, the one-year
absolute prohibition en representation
contained in the law at section 207(c)
would only apply to high-level
employees such as Commissioners, and
would not reach such sensitive
employees as Parole Commission
hearing examiners, Bureau of Prisons
case managers, and U.S. Probation
Officers. It is the Commission's view
that it is necessary to extend a one-year
“cooling-off” period to all employees in
order to insert some reascnable distance
between former employees and their
colleagues who have remained in
Government employ, and to remove the
potent aura of special influence which
may be consciously or unconsciously
exploited by former Federal criminal
justice system employees who take up a
practice of representing convicted
Federal criminals. {The Commission
may wish to consider expanding this
period if such appears warranted.)
Implementation

In order to avoid giving special
advantages to any person and to further
the goal of maintaining the total
integrity of the Federal parole system,
this proposed rule would apply to all
representatives now and in the future
practicing before the U.S. Parole
Commission.
List of Subjects in 28 CFR Part 2

Administrative practice and

procedure, Probation and parole,
Prisoners.

Text of the Proposed Rule

PART 2—[AMENDED]

Accordingly, the U.S. Parole
Commission proposes to amend its rules

by adding the following rule at 28 CFR
2.61:

§ 2.61 Qualifications of representatives.

(a) A prisoner or parolee may select
any person to appear as his or her
representative in any proceeding, and
any representative will be deemed
qualified unless disqualified under
paragraphs (b) or (c) of this section.
However, an examiner or examiner
panel may bar an otherwise gualified
representative from participating in a
particular hearing on the ground that
such participation would be
incompatible with the orderliness or
integrity of the hearing, provided good
cause for that conclusion is found and
stated in the record.

(b) The U.S. Parole Commission may
disqualify any representative from
appearing before the Commission for up
to a five year period if, following a
hearing on the matter, the Commission
finds that

(1) The representative has engaged in
any conduct which demonstrales a clear
lack of personal integrity or fitness to
practice before the Commission; or

(2) The representative is a former
employee of a Federal criminal justice
agency, and has solicited clients on the
strength of purported personal influence
with U.S. Parole Commissioners or staff.

(c) In addition to the prohibitions
contained in 18 U.S.C. 207, no former
employee of any Federal criminal justice
agency (in either the Executive or
Judicial Branch of the Government) shall
be qualified to act as a representative
for hire in any case before the U.S.
Parole Commission for one year
following termination of Federal
employment. However, such persons
may be employed by or perform
consulting services for a lawyer or law
firm with a parole-related practice, to
the extent such employment or service
does not include the performance of any
representational act before the
Commission.

Note.—I certify that this proposed rule
would not have a significant impact on a
substantial number of small entities within
the meaning of the Regulatory Flexibility Act.

Dated: November 17, 1982.
Benjamin F, Baer,
Chairman, United States Parole Commission.

{FR Doc. 82-33271 Filed 12-6-82: 8:45 am|]
BILLING CODE 4410-01—M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[A-6-FRL 2237-7]

Approval and Promulgation of
Implementation Plans; Oklahoma

AGENCY: Environmental Protection
Agency. -
ACTION: Proposed rule,

sumMARY: The State of Oklahoma has
submitted regulations for the Prevention
of Significant Deterioration (PSD). These
regulations are generally equivalent to
the Federal requirements contained in 40
CFR 51.24. EPA proposes approval of the
State's regulations.
DATE: Interested persons are invited to
submit comments on this proposed
action on or before January 8, 1983.
ADDRESSES: Written comments should
be submitted to the address below:
Environmental Protection Agency,
Region 6, Air and Waste Management
Division, Air Branch, Technical Section,
1201 Elm Street, Dallas, Texas 75270.
Copies of the State submittal are
available for inspection during normal
business hours at the address above and
at the following location: Oklahoma
State Dept. of Health, Air Quality
Service, N.E. 10th and Stonewall,
Oklahoma City, Oklahoma 73105,
FOR FURTHER INFORMATION CONTACT:
George I. Kennedy, Technical Section,
environmental Protection agency,
Region 6, Air and Waste Management
Division, Air Branch, 1201 Elm Street,
Dallas, Texas 75270, (214) 767-1594.
SUPPLEMENTARY INFORMATION: On April
2, 1979, the Governor of Oklahoma
submitted a SIP revision to fulfill the
requirements of the Clean Air Act
Amendments of 1977. A part of that
submittal, Regulation 3 (now codified as
1.3), Defining Terms Used in Oklahoma
Air Pollution Control Regulations, is
Table II, which gives the Significant
Deterioration Increments adopted by the
State on February 17, 1979. Since the
primary interest in the 1979 submittal
was the provisions for non-attainment
ayeas, and the State did not submit
control regulations for prevention of
significant deterioration, EPA deferred
action on Table II. On April 12, 1982, the
Governor of Oklahoma submitted a SIP
revision to fulfill the requirements of
Part C of the Clean Air Act, Prevention
of Significant Deterioration (PSD). This
SIP revision consists of adding Section
1.4.4 to the State's Permit Regulation 1.4
and including Table II with the PSD
increments, in Regulation 1.3, which
defines terms used in the Air Pollution

Control Regulations. The State, in this
submittal, certified that public hearings
were held as required by 40 CFR 51.4. In
addition, the State submitted a
clarification and commitment letter on
October 6, 1982.

Although Oklahoma's regulations
generally conform to the requirements
set forth in 40 CFR 51.24, the language of
the State regulations varies from the
Federal provisions to a limited extent.
The most significant distinctions noted
are:

(1) The State's submittal does not
require applicants to meet the growth
provisions of 40 CFR 51.24(n)(3)(ii) and
(0)(2). The State in its letter of October
6, 1982, assured EPA that appropriate
correction will be prepared, submitted to
the Air Quality Council and the Board of
Health for adoption. This will then be
submitted to EPA before final approval
can be given to this PSD regulation.

(2) The State defined “Baseline Area”
as any area designated as attainment or
unclassifiable in which the major source
or modification establishing the baseline
date would construct or would have an
air quality impact equal to or greater
than 1 microgram per cubic meter
(annual average) of the pollutant for
which the baseline date is established.
Because the designations of the
attainment and unclassifiable areas in
Oklahoma are State-wide (except for
specified non-attainment areas) the
State’s rule establishes the need for a
complex administrative system to track
increment usage and baseline dates. As
a result, a baseline area smaller than the
State's 107 designation will need to be
disignated pursuant to the procedure in
Section 107 of the Act. ;

(3) The State, in its PSD Regulation,
does not require compliance with EPA-
issued PSD permits. Therefore EPA will
retain enforcement jurisdiction over
sources which EPA permitted prior to
approval of the State’s PSD program.
However, the State will assist EPA by
inspecting EPA-permitted facilities and
observing stack tests and continuous
monitoring tests.

(4) In defining “significant,” the State
does not include any emission rate of a
pollutant not specifically listed but
which is subject to regulation under the
Act. A notice of deficiency will have to
be prepared whenever a pollutant is
added to the “significance” list by an
EPA rulemaking.

(5) The State did not submit the area
classification and redesignation portions
(40 CFR 51.24 (e) and (g)) as part of the
SIP revision. The State can still
redesignate Class I and Class Il areas as
long as the procedures of Section 164 of
the Act are followed.

(6) The State provides for public
hearings on proposed permits in Section
1.4.2(e)(E), but limits those hearings to
several specified issues, The State has
indicated that the specified issues are
broad enough to'include all relevant
questions concerning air quality
impacts, control technology, and other
appropriate permit considerations. The
only issues which the State does not
have the authority to hear or respond to
are issues of land use or zoning.

(7) The State requires that all
emissions decreases be enforceable in
order to be creditable in Section 1.4.4(b),
but does not explicitly state that such
decreases must be federally enforceable.
The State has previously committed, in
relation to its general new source review
regulations of which these PSD
regulations are a part, that wherever the
word “enforceable” appears the State
will interpret it to include “federally
enforceable,”! The State has further
indicated that it will not credit
emissions decreases under Section
1.4.4(b)(3)(C) which EPA previously
relied upon in issuing federal PSD
permits under 40 CFR 52.21,

EPA has reviewed the State's
submittal and prepared an Evaluation
Report ®based upon the criteria in 40
CFR 51.24. This evaluation is available
for inspection by interested parties
during normal business hours at the EPA
Region 6 Office and the other offices
listed above.

In view of the preceding discussion and
information provided by the State, EPA
proposes to approve the PSD regulations
found in Oklahoma Regulation 1.3 Table
Il and Regulation 1.4, provided that the
State submit the change for the growth
analysis of 40 CFR 51.24(n)(3)(ii) and
(0)(2) as they have indicated. In
addition, EPA proposes to include as
part of the SIP, the October 6, 1982,
letter from the Air Quality Service to
EPA. This letter interprets Regulation 1.4
giving clarity and the State's intent to
carry out the provisions of the
regulations.

The public is invited to comment on
whether EPA should approve these
Oklahoma PSD regulations as a revision
of the Oklahoma SIP, subject to the
additional analysis needs being
submitted. All comments submitted on
or before January 6, 1983, will be
considered.

'8See 47 FR 49872 in which EPA proposes to
approve Oklahoma's general new source review
regulations.

?Evaluation Report for the Oklahoma State
Implementation Plan (SIP) for Prevention of
Significant Deterioration [PSD) date October 15,
1982.
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The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709).

This action, if promulgated, is a SIP
approval under the authority of Section
110 of the Clean Air Act, as amended, 42
U.S.C. 7410.

List of Subjects in 50 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Dated: October 21, 1982.

Frances E. Phillips,

Acting Regional Administrator.
[FR Dog. 82-33175 Filed 12-6-82; 8:45 am]
BILLING CODE 6560-50-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Ch. X
[Ex Parte No. 346 (Sub-No. 8)]

Exemption From Reguiation—Boxcar
Traffic

AGENCY: Interstate Commerce
Commission. y

ACTION: Notice of availability of
environmental assessment prepared for
notice of proposed exemption.

SUMMARY: A Notice of proposed
exemption was published January 28,
1982 (47 FR 4100) and a revised notice
was published June 25, 1982 (47 FR
27573). The proceeding involves the
possible exemption from Commission
regulation of either Conrail or all United
States boxcar movements. The ICC's
Section of Energy and Environment has
prepared a document which asesses the
environmental impacts of this proposal.
On November 26, 1982, copies of this
document were served on all parties of
record in this proceeding. Other
interested members of the public may
request a copy of the environmental
assessment from the address given
below. i

DATE: Written comments on the data or
conclusions contained in the

environmental assessment may be
forwarded to Ms. Dana White at the
address given below on or before
January 6, 1983. =
ADDRESS: Ms. Dana White, Section of
Energy and Environment, Room 4415,
Interstate Commerce Commission, 12th

and Constitution Avenue NW,,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
Ms. Dana White, 202-275-6869.
Agatha L. Mergenovich,

Secretary.

[FR Doc. 82-33217 Filed 12-6-82; 8:45 am|

BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 652
[Docket No. 21130-239]

Atlantic Surf Clam and Ocean Quahog
Fisheries

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of proposed quotas and
request for comments.

SUMMARY: NOAA issues a notice of
proposed quotas for the surf clam and
ocean quahog fisheries for 1983 and
requests public comment. These quotas
have been selected from a range defined
as the optimum yield for each fishery.
The intended effect of this action is to
establish allowable harvests of surf
clams and ocean quahogs from the
fishery conservation zone in 1983;
proposed quotas are the same as those
for 1982.

EFFECTIVE DATE: Comments will be
accepted until January 6, 1983.
ADDRESS: Comments should be sent to
the Management Division, Northeast
Region, National Marine Fisheries
Service, State Fish Pier, Gloucester,
Massachusetts 01930-3097. A copy of
the report on establishing the quotas is
available for public inspection at this
address; copies may be requested in
writing.

FOR FURTHER INFORMATION CONTACT:
Bruce Nicholls, Surf Clam Management
Coordinator, 617-281-3600.
SUPPLEMENTARY INFORMATION:
Amendment 3 to the Fishery
Management Plan for the Surf Clam and

Ocean Quahog Fisheries was
implemented by final regulations
published on January 29, 1982 (47 FR
4268). One of the provisions of the
amendment directs the Secretary of
Commerce (Secretary), in consultation
with the Mid-Atlantic Fishery
Management Council, to specify quotas
for surf clams and ocean quahogs on an
annual basis from within ranges that
have been identified as the optimum
yield for each fishery. To implement this
regulatory provision for establishing
quotas, the Regional Director has
considered the following information:
stock assessments, catch records and
other relevant information concerning
exploitable biomass and spawning
biomass, fishing mortality rates,
incoming recruitment, projected effort
and catches, and areas likely to be
reopened to fishing, Proposed quotas
based on that information are published
here for public review and comment; a
copy of the report on the methodology
used in establishing these quotas is
available to the public,

Analyses of stock assessments, catch
records, and all other relevant
information, indicate there is no change
in the status of surf clam and ocean
quahog stocks from that of 1982;
therefore, the following 1983 quotas are
not changed from the quotas established
for the fisheries for calendar year 1982:

The Regional Director expects that a
significant portion of the mid-Atlantic
surf clam quota will be harvested from
the area currently being reopened off
Atlantic City, New Jersey. The reopened
area is expected to be expanded during
the 1983 fishing year through the same
process of public review used to
establish the reopened area during the
summer of 1982.

Comments on these proposed quotas
will be accepted for 30 days. Comments
will be considered by the Secretary,
who will determine appropriate final
annual quotas for each fishery and
publish those quotas in the Federal
Register. ;
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Other Matters

This action is taken under the
authority of 50 CFR 652.21 and is taken
in compliance with Executive Order
12291. The action is covered by the
certification for Amendment 3 to the
Fishery Management Plan for the Surf
Clam and Ocean Quahog Fisheries,
under the Regulatory Flexibility Act, .
that the authorizing regulations do not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 50 CFR Part 652

Administrative practice and
procedure, Fish, Fisheries, Reporting
requirements.

(16 U.S.C. 1801 et 5eq.) .

Dated: December 1, 1982.

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, Enforcement
Division.

|FR Doc. 82-33320 Filed 12-2-82; 4:59 pm|

BILLING CODE 3510-22-M
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-_ -

DEPARTMENT OF COMMERCE

Agency Forms Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposals for
the collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

* Agency: Bureau of the Census
« Title: Survey of Income and Program

Participation
* Form No.: Agency—4100X, 4101X,

4102X, 4105X; OMB—None
* Type of request: Preliminary Plan
* Burden: 300 respondents; 150 reporting

hours
¢ Needs and uses: Information collected
will be used to determine the
distribution of income received
directly as money or indirectly as in-
kind benefits, and the effect of tax
and transfer programs on this
distribution. The survey is designed to
provide data on a continuing basis so
that levels of economic well-being and
changes in these levels can be
measured over time,
Affected public: Households in the
city of Atlanta, Georgia
* Frequency: Other (Pretest)
Respondent’s obligation: Voluntary
OMB desk officer: Timothy Sprehe,
395-4814,
* Agency: Bureau of the Census
* Title: Current Industrial Reports

Program
* Form No.: Agency—miltiple; OMB—

multiple
* Type of request: Extension
* Burden: Mandatory portion—25,543

responses; 21,932 reporting hours
* Voluntary portion—46,325 responses;

21,270 reporting hours
¢ Needs and uses: The Current

Industrial Reports Program provides

key measures of production,

shipments, and/or inventories on a

national basis for selected

manufactured products. The resulting
‘data are used extensively by
government agencies for economic
analyses and projections.

* Affected public: Manufacturing

establishments

Frequency: Monthly, quarterly,

annual, biennial

Respondent's obligation: Mandatory,

Vountary

* OMB desk officer: Timothy Sprehe
3954814,

¢ Agency: Minority Business
Development Agency

* Title: PROFILE—National Minority
Business Data Bank

* Form No.: Agency—None; OMB—
0640-0002

* Type of request: Extension

¢ Burden: 100 respondents; 5,000
reporting hours

¢ Needs and uses: The PROFILE Data
Bank is an automated file listing
minority vendor firms with the
capability to bid on procurement
contract opportunities. The
information is provided to companies
looking to contract with qualified
minority firms. It is also used to match
an opportunity with a firm.

» Affected public: Minority vendor firms

* Frequency: On occasion, quarterly

* Respondent’s obligation: Voluntary,
Required to obtain or retain benefit

* OMB desk officer: Timothy Sprehe,
395-8414.

Copies of the above information
collection proposals can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals (202) 377-4217,
Department of Commerce, Room 6622,
14th and Constitution Avenue, NW.,
Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collections should be sent to
Timothy Sprehe, OMB Desk Officer,
Room 3235, New Executive Office
Building, Washington, D.C. 20503.

Linda Engelmeir,

Management Analyst, Departmental
Clearance Officer,

|FR Doc. 82-33303 Filed 12-8-82;: 8:45 am]
BILLING CODE 3510-CW-M

International Trade Administration
Pectin from Mexico; Suspension of
Investigation

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of suspension of
Investigation.

SuMMARY: The Department of
Commerce has decided to suspend the
countervailing duty investigation
involving pectin from Mexico. The basis
for the suspension is an agreement by
Pectina de Mexico, S.A., the only known
Mexican manufacturer and exporter of
pectin, to renounce all countervailable
benefits under the CEPROFI, FOMEX
and CEDI programs.

EFFECTIVE DATE: December 7, 1982,

FOR FURTHER INFORMATION CONTACT:
Mary A. Martin, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20320,
(202) 377-1276.

SUPPLEMENTARY INFORMATION: On June
24, 1982, we received a petition from
Hercules, Inc. of Wilmington, Delaware,
on behalf of the U.S. industry producing
pectin. The petition alleged that the
government of Mexico provides bounties
or grants within the meaning of section
303 of the Tariff Act of 1930, as amended
(the Act), directly or indirectly to the
manufacturers, producers, or exporters
of pectin in Mexico through the
following programs: tax credits under
the Certificates of Fiscal Promotiaon
(CEPROFI) program, preferential
financing under the Fund for the
Promotion of Exports of Mexican
Manufactured Products (FOMEX), and
tax rebates for exports under the
Certificado de Devolucion de Impuesto
(CEDI) program.

We reviewed the petition, and on July
14, 1982, determined that an
investigation should be initiated (47 FR
31414).

We presented a questionnaire
concerning the allegations to the
government of Mexico at its embassy in
Washington, D.C. On August 27, 1982,
we received a partial response to the
questionnaire., Additional information
was supplied on September 7 and 9,
1982.

The government of Mexico requested
that its response to our questionnaire be
classified pursuant to Executive Order
12356 (effective August 1,1982). Ina
letter dated September 27, 1982, we
declined to accept the response as
classified confidential foreign
governmen! information and returned
the response to the government of
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Mexico. On October 7, 1982, the
Mexican government submitted a
business confidential and a
nonconfidential version of its earlier
response. No request for classification
pursuant to Executive Order 12356 was
included. Between October 25 and
November 5, 1982, we verified the
response by a review of government
documents and company books and
records of Pectina de Mexico, S5.A.
{Pectina), the only known manufacturer
and exporter in Mexico of pectin.

Counsel for Pectina in a letter dated
August 27, 1982, proposed entering into
a suspension agreement pursuant to
section 704 of the Act.

On September 17, 1982, we
preliminarily determined thal the
government of Mexico is providing
bounties or grants to manufacturers,
producers and exporters of pectin. The
programs preliminarily found to be
countervailable were the FOMEX and
the CEDI programs.

Notice of the affirmative preliminary
countervailing duty determination was
published in the Federal Register on
September 23, 1982 (42 FR 42014). We
directed the U.S. Customs Service to
suspend liquidation of all entries, or
withdrawals from warehouse, for
consumption of the subject merchandise
on or after September 23, 1982, and to
require a cash deposit or bond in the
amount of 8.353 percent of the f.o.b.
value of the merchandise.

On October 27, 1982, Pectina and the
Department of Commerce initialed a
proposed suspension agreement, which
was based upon Pectina’s agreement to
eliminate completely all bounties or
grants on exports of pectin under the
CEPROFI, FOMEX and CEDI programs,
We provided copies of the proposed
suspension agreement to the petitioner
for its consultation and to other parties
to the proceeding for their comments.
Written comments were received from
counsel for Pectina and from the
petitioner.

Pectina’s Comments
Comment 1

Amend the agreement to clearly
indicate that Pectina is the only known
manufacturer and exporter of the
subject product in Mexico.

DOC Position
We have no objection to this change.
Comment 2

Amend parpagraph 1 of Part B by
deleting references to the CEDI and
CEPROFI programs. Pectina alleges that
the government of Mexico's suspension
of the CEDI program has effectively

. eliminated any benefit under that

program. Further, Pectina believes that
the renunciation of CEPROFI benefits is
excessively broad.

DOC Position

We believe that Pectina’s offer to give
the Department advance notice of any
decision to apply for or receive benefits
under the CEDI or CEPROFI programs is
not sufficient to compensate for the
proposed changes. During the
verification we learned that Pectina
received a countervailable CEPROFI in
1982. In addition, Pectina's eligibility for
CEDI may be reinstated at any time. We
have modified the proposed suspension
agreement to provide that Pectina is
renouncing only those portions of the
CEPROFI which the Department
considers’to be countervailable.

Petitioner's Comments
Comment 1

Petitioner, which filed on the same
day as this case, the petition on
polypropylene film that subsequently
resulted in the countervailing duty
investigation, stated that since the
programs investigated are the same and
the preliminary countervailing duty
determinations were very similar to
each other, there is no apparent
rationale underlying the wide variation
in the text of the proposed agreements
for pectin and polypropylene film.

DOC Position

We agree and have amended the
polypropylene film suspension
agreement to conform to the changes in
the pectin suspension agreement.

Comment 2

Petitioner objects to language in
paragraph B.1.(d) of the proposed
agreement because it permits the foreign
manufacturer to apply for and receive
bounties or grants from the Mexican
government until such time as the
Department determines in this
proceeding that such benefits constitute
bounties or grants for the subject
merchandise under the Act and notifies
the foreign manufacturer of such
determination.

DOC Position

We have amended the provision to
provide that (1) the Mexican
manufacturer will not apply for or
receive benefits under any other
program subsequently determined by
the Department in this or a subsequent
proceeding to constitute bounties or
grants; (2) if any additional program is
found countervailable in this or a
subsequent proceeding, the Department
shall officially notify the Mexican

manufacturer; and (3) the Mexican
manufacturer shall notify the
Department within sixty days, of any
benefits it intends to apply for or of any
present or future benefits it is receiving
from the government of Mexico.

Comment 3

Petitioner objects to the provision in
paragraph B.1. which provides that the
Mexican manufacturer agrees not to
apply for or receive any countervailable
benefits. Petitioner believes that if a
U.S./Mexico subsidies agreement is
subsequently entered into, then no
benefit would ever be countervailable
without an injury determination.

DOC Position

The Department determines whether a
program is countervailable. We have
added provisions B.1. (e) and (f) which
provide that if any additional program is
found countervailable in this or a
subsequent proceeding we shall notify
the Mexican manufacturer. The
manufacturer shall notify the
Department within sixty days of any
benefits it intends to apply for or of any
present or future benefits it is receiving
from the government of Mexico.

Comment 4

Petitioner alleges that the agreement
fails to require the Mexican
manufacturer to notify the Department
and the petitioner if it receives any
benefits under CEDI, CEPROFI, FOMEX,
or any other program that is a substitute
for or supplement to the above Mexican
government programs.

DOC Position

Paragraph B.1.{f) requires the Mexican
manufacturer to notify the Department
within sixty days, of any benefits it
intends to apply for or of any present or
future benefits it is receiving from the
government of Mexico.

Comment 5

A provision should be added to the
agreement providing that “Should
Pectina de Mexico's annual imports
account for less than 85 percent of the
pectin imported to the United States
from Mexico, the Department of
Commerce on its own initiative or at the
request of the petitioner, may terminate
this agreement and reopen the
investigation or issue a countervailing
duty order, as appropriate under Section
355.32 of the Commerce Department
regulations. If reopened, the
investigation will be presumed for all
pectin exporters as if the affirmative .
preliminary determination was made on
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the date that the Department terminates
this agreement.”

DOC Position

This addition is unnecessary because
section 704(i) of the Act requires the
actions included in the comment.

Comment 8

The proposed settlement agreement
fails to explicitly provide what benefits
under the FOMEX, CEPROFI and CEDI
programs the Department of Commerce
has already found to be bounties or
grants within the meaning of the
countervailing duty law.

DOC Position

We preliminarily determine that
bounties or grants'are being provided to
the Mexican manufacturer under the
three programs. Because we have not
examined all aspects of these programs
and we have specifically determined in
the Final Affirmative Countervailing
Duty Determinations and Countervailing
Duty Orders for Litharge, Red Lead and
Lead Stabilizers from Mexico that one
type of CEPROFI does not provide a
bounty or grant, we have not explicitly
provided in this agreement what
benefits under the programs are
bounties or grants.

Comment 7

The suspension of a countervailing
duty investigation without the
elimination of all alleged subsidies
clearly does not serve the interest of the
affected domestic industry as Congress
stated it should.

DOC Position

We believe that the suspension
agreement eliminates all alleged
subsidies.

Comment 8

The fact that petitioner did not have
thirty days to respond to changes from
the initialed agreement may constitute a
procedural defect serious enough to cast
doubt upon the validity of the entire
proceeding.

DOC Pasition

Petitioner had thirty days notice of the
proposed suspension agreement. There
is no requirement in the Act which
prevents the Department from modifying
the initialed agreement. The
requirements of the Act that the
Department consult with the petitioner
and consider the comments from
interested parties contemplate that a
final suspension agreement will include
modifications suggested by the
comments.

The Department has considered the
comments submitted with respect to the
proposed suspension agreement. We
have determined that the agreement
eliminates the bounties or grants
completely with respect to the subject
merchandise exported directly or
indirectly to the United States, can be
monitored effectively, and is in the
public interest. Therefore, we find that
the criteria for suspension of an
investigation pursuant to section 704 of
the Act have been met. The terms and
conditions of the agreement are set forth
in Annex 1 to this notice.

Pursuant to section 704(f)(2)(A) of the
Act, the suspension of liquidation of
entries, or withdrawls from warehouse,
for consumption of pectin from Mexico
effective September 23, 1982, as directed
in the Preliminary Affirmative
Countervailing Duty Determination, is
hereby terminated. Any cash deposits
on entries of pectin from Mexico
pursuant to that suspension of
liquidation shall be refunded and any
bonds or other security shall be
released.

The Department intends to conduct an
administrative review within 12 months
of the publication of this suspension as
provided in section 751 of the Act.

Notwithstanding the suspension
agreement, the Department will continue
the investigation, if we receive such a
request in accordance with section
704(g) of the Act within 20 days after the
date of publication of this notice.

This notice is published pursuant to
section 704(f)(1)(A) of the Act.

Gary N. Horlick,
Deputy Assistant Secretary for Import
Administration.

December 1, 1982.

Annex I—Suspension Agreement Pectin
From Mexico

Suspension Agreement
Pectin From Mexico

Pursuant to the provisions of section
704 of the Tariff Act of 1930 (the Act)
and § 355.31 of the Commerce
Regulations, the United States
Department of Commerce (the
Department) enters into the following
suspension agreement with Pectina de
Mexico, S.A., Av. Mexico No. 2436-102,
Sector Hidalgo. Guadalajara, Jalisco,
Mexico. On the basis of this agreement,
the Department shall suspend its
countervailing duty investigation
initiated on July 14, 1982, with respect to
pectin from Mexio in accordance with
the terms and provisions set forth
below:

A, Product Coverage

The suspension agreement is
applicable to all pectin manufactured by
Pectina de Mexico, S.A., and directly or
indirectly exported to the United States
(hereinafter referred to as the subject
product). Pectin is used as an ingredient
in food and drugs. In food, pectin is used
principally as a jelling agent for jams,
jellies, and confectionery and as an
ingredient in dairy products. Pectin is
currently provided for in item number
455.04 of the Tariff Schedules of the
United States.

B. Basis of the Agreement

1. Pectina de Mexico is the only
known manufacturer and exporter of the
subject product. Pectina de Mexico
voluntarily agrees not to apply for or
receive any countervailable benefits
from the Mexican government's CEDI,
CEPROFI or FOMEX programs.
Specifically:

(a) Pectina de Mexico will not apply
for or receive any pre-export or export
loans or loan guarantees from the Fund
for the Promotion of Exports of Mexican
Manufactured Products (FOMEX) with
respect to shipments of the subject
product entering the United States, or
withdrawn from warehouse, for
consumption on or after the effective
date of this agreement.

(b) Pectina de Mexico will not apply
for or receive any benefits that the
Department has determined or
determines to be counteravailable from
the Certificates of Fiscal Promotion
(CEPROFI) program with respect to
shipments of the subject product
entering the United States, or withdrawn
from warehouse, for consumption on or
after the effective date of this
agreement.

(c) Effective August 25 1982, the
Certificado de Devolucion de Impuesto
(CEDI) program discontinued the
eligibility of pectin for CEDI tax rebates.
Pectina de Mexico will not apply for or
receive any countervailable benefits
under this program if the eligibility is
reinstated.

(d) Pectina de Mexico will not apply
for or receive benefits under any other
program subsequently determined by
the Department in this or a subseguent
proceeding to constitute bounties or
grants under the Act to the subject
product.

(e) If any additional program is found
countervailable in this or a subsequent
proceeding, the Department shall
officially notify Pectina de Mexico.

(f) Pectina de Mexico shall notify the
Department, within sixty days before
taking any action, of any benefits it
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intends to apply for or of any present or
future benefits it is receiving from the
government of Mexico.

Renunciation of the receipt of these
benefits does not constitute an
admission by Pectina de Mexico. that
such benefits are bounties, grants or
subsidies within the meaning of the U.S.
countervailing duty law or any other
U.S. law,

Pectina de Mexico certifies that no
new countervailable benefits will be
applied for or received for the subject
product as a substitute for or
supplement to any benefits eliminated
by this agreement.

2. In accordance with the provisions
of the Act and applicable regulations,
this agreement applies to the product
described in Paragraph A which is
produced in Mexico and exported
directly or indirectly to the United
States.

3. The effective date of this agreement
is the date it is published in the Federal
Register.

C. Pectina de Mexico agrees to supply
to the Department such information as
the Department deems necessary to
demonstrate that it is in full compliance
with this agreement. Pectina de Mexico
will notify the Department if it: (1)
Transships the subject product through
third countries, (2) alters its position
with respect to any terms of the
agreement,

(3) applies for or receives directly or _
indirectly the benefits of the programs
. described in Paragraph B for the
manufacture of the subject products
exported to the United States.

Pectina de Mexico agrees to permit
such verification and data collection as
deemed necessary by the Department in
order to monitor this agreement. The
Department shall request such
information and perform such
verifications periodically pursuant to
administrative reviews conducted under
section 751 of the Act.

D. Violation of the Agreement

If the Department determines that the
agreement is being or has been violated
or no larger meets the requirements of
section 704(b) or (d) of the Act, then the
provisions of section 704(i) shall apply.

Signed on this 1st day of December 1982.

For Pectina de Mexico.

By: James M. Lyons,
Special Counsel, Pectina de Mexico.

I have determined that the provisions
of Paragraph B completely eliminate the
bounties or grants being provided in
Mexico with respect to pectin exported
directly or indirectly to the United
States and that the provisions of
Paragraph C ensure that this agreement

can be monitored effectively pursuant to
section 704(d) of the Act. Furthermore, I
have determined that this agreement
meets the requirements of section 704(b)
of the Act and is in the public interest as
required in section 704(d) of the Act.
Department of Commerce.

By: Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 8233305 Filed 12-6-82; 8:45 am|]

BILLING CODE 3510-25-M

- [Docket No. 21019-214]

Voluntary Guidelines for State and
Local Governments and Private Sector
Bodies Engaged in Standards
Development, Product Testing and
Certification Systems

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of voluntary guidelines.

SUMMARY: This Notice complies with
Section 403 of the Trade Agreements
Act of 1979, (18 U.S.C. 2553; Pub. L. 96—
39), which requires the President to take
reasonable measures to promote the
observance by state and local
governments and private standards
bodies of rules equivalent to those
established under the act for federal
agencies engaged in standards-related
activities.

FOR FURTHER INFORMATION CONTACT:
Ms. Robin R, Layton, (202) 377-3681.
SUPPLEMENTARY INFORMATION: The
Department published proposed
Voluntary Guidelines in the Federal
Register on April 27, 1982 (47 FR 18014).
Comments on the proposed Voluntary
Guidelines were received from two
individuals, two companies, two testing
laboratories, four trade associations and
one standards organization. Two of the
commenters endorsed the proposed
guidelines with no changes, six
supported the guidelines with suggested
changes and three offered comments on
the text without endorsing or opposing
the guidelines. '

There were five general comments on
the proposed voluntary guidelines.
Three of the general comments dealt
with ensuring reciprocal treatment in the
standards, testing and certification area.
The purpose of the guidelines is to
promote domestic observance of the
Agreement on Technical Barriers to
Trade (Standards Code) principles and
procedures. Therefore these comments
were not pertinent. One commenter
desired that state and local governments
remove barriers to domestic goods. As
the guidelines deal with international
trade, the comment was not considered

germane. The other general comment

concerned consistency between the

guidelines and the Standards Code, the

Trade Agreements Act of 1979 and the

proposed OMB Circular A-119, and

further suggested that the guidelines not
be finalized until the OMB Circular has
been issued in final form. OMB Circular

A-119 is addressed to federal

government participation in the

development and use of voluntary
standards while the Voluntary

Guidelines are directed toward state,

local and private sector standards-

related activities that bear on
international trade. As the documents
have different purposes and audiences,
one is not dependent on the other.

However, wherever possible, an effort

was made to conform the terminology in

the guidelines to be consistent with the
aforementioned documents.

Several of the commenters were
unclear as to the effect of the Voluntary
Guidelines. The guidelines are
discretionary and have no binding
effect. The guidelines offer suggested
procedures to be adopted and adapted
as appropriate by state, local and
private sector standards-related entities
who wish to conform their actions to
comply with the Standards Code aim of
preventing technical barriers to
international trade. Therefore, while
public comment was solicited in the
interest of openness and transparency, it
must again be emphasized that the
Voluntary Guidelines are not rules and
have no regulatory significance.
Comments on the text of the guidelines

themselves fell into three general

categories:

—The wording and procedures of the
guidelines should be conformed, to the
greatest extent possible, to the
language and obligations of the
Standards Code;

—The procedures suggested to provide
interested foreign parties knowledge
of and access to state, local and
private sector standards-related
actions should be reasonable and not
burdensome; and

—The guidelines should not refer to any
particular state, local or private sector
organization or publication.

All of these suggestions were taken
into account, with necessary
modifications for consistency, and are
reflected in the final version of the
Voluntary Guidelines.

Comments which suggested
modifications to the guidelines which
went beyond the obligations of the
Standards Code were not accepted. The
Trade Agreements Act of 1979 requires
the President to take “reasonable"
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measures to promote the observance of
the Standards Code by state and local
governments and private standards
bodies. It would not be reasonable to
suggest that these organizations follow
more onerous procedures than those
agreed to by the Federal Government.

In addition to comments received
from the private sector, one comment
was received from a federal agency. The
Office of Management and Budget
(OMB) suggested inserting an
encouragement to send copies of notices
of proposed standards of certification
systems to the National Bureau of
Standards National Center for
Standards and Certification Information
as a central repository of U.S.
standardization and certification
information. The OMB suggestion was
taken into account, and is reflected in
the final guidelines.

The guidelines are intended to assist
state and local governments and private
sector bodies engaged in standards
development, product testing and
certification activities which desire to
conform their procedures, whenever
possible, to the Standards Code aims of
promoting the use of standards to
facilitate trade and preventing the use of
standards, testing and certification
systems as barriers to trade.

Voluntary Guidelines for State and
Local Governments and Private Sector
Bodies Engaged in Standards
Development, Product Testing and
Certification Systems

Introduction

One result of the recent “Tokyo
Round” of Multilateral trade
Negotiations [MTN) held under the
Ceneral Agreement on Tariffs and
Trade {GATT) is the “Agreement on
Technical Barriers to Trade,” popularly
known as the Standards Code, which
became effective January 1, 1980. The
Standards Code aims to promote the use
of standards as facilitating trade and to
prevent standards, testing and
certification systems from becoming
technical barriers to trade. To achieve
these goals the Code establishes
international rules concerning the
procedures by which standards and
certification systems are prepared,
adopted and applied, and by which
products are tested for conformity with
standards. The provisions of the Code
are binding only on central government
bodies, but signatories are required to
“take such reasonable measures as may
be available to them" to promote
compliance by regional, state, local and
private bodies.

The legislation implementing the
Standards Code in the United States is

Title IV of the Trade Agreements Act of
1979, 19 U.S.C. 2531 et seg.; Pub. L. 96-39
(the "Act"), which establishes rules for
federal agencies engaged in standards-
related activities. Section 403 of this
legislation requires the President to take
reasonable measures as may be
available to promote the observance by
state agencies and private persons of
equivalent rules. To this end, the
voluntary procedural guidelines
presented below have been prepared for
state, local and private bodies involved
in three types of activities: developing
standards, testing products and
operating certification systems. Many
state and local governments and private
organizations already use substantially
identical procedures. They are,
therefore, in compliance with the sense
of Congress that "“no state agency and
no private person should engage in any
standards-related activity that create

- unnecessary obstacles to the foreign

commerce of the United States.”

Additional information concerning the
Standards Code and the Act is available
from: Trade Advisory Center, Room
1015-C, Department of Commerce,
Washington, D.C. 20230.

The following procedural guidelines
are intended to help state and local
government and private standardizing
and certifying bodies see that their
activities do not create unnecessary
obstacles to the foreign commerce of the
United States. For purposes of these
guidelines, standardizing and/or
certifying body refers to both state and
local government agencies and private
organizations.

Standards Development

1. Before preparing a new standard or
revising an existing one, a standardizing
or certifying body should make an effort
to determine whether any relevant
international standards exist or are in
preparation. Toward this end, upon -
request, the National Bureau of
Standards National Center for
Standards and Certification Information
(“Center"”) at the U.S. Department of
Commerce (301/921-2587) will identify
and provide information on relevant
existing international standards. If
appropriate, relevant international
standards should be used in preparing
the new standard.

The Standards Code and the Act
recognize that the reasons for not using
the international standard include, but
are not limited to the following:

—National security requirements;

—Protection of human health or safety,
animal or plant life or health, or the
environment;

—Fundamental climatic or other
geographical factors;

—Fundamental technological problems;
and

—Prevention of deceptive practices.

The Standards Code does not require
that regional standards be taken into
consideration. Regional standards are
prepared by organizations whose
membership is not open to all national
bodies.

2. Private standardizing and certifying
bodies are encouraged to play a full part
within the limits of their resources in the
development of international standards.
Depending on the rules of the
international standards organization,
participation should be arranged
through the U.S. member body. Some
international organizations recognize
only one member body. For example, the
American National Standards Institute
(ANSI) is the U.S. member body to the
International Organization for
Standardization (ISO), and ANSI's “U.S.
National Committee to the IEC" is the
U.S. member body to the International
Electrotechnical Commission (IEC).

3. Standards should be based on
performance criteria rather than design
criteria, where appropriate. Performance
criteria, for example, are related to the
intended use of the product and the
level of performance that the product
must achieve under defined conditions.
Design criteria, for example, are related
to the physical form of the product or
the types of materials of which the
product is made.

4, When standards are proposed,
notices to that effect should be
published so that interested parties in
other countries are informed and
afforded the opportunity to comment, as
detailed below. This does not apply if
international standards are used to
prepare the new standards or if it is
determined by the standardizing body
that the standards will not have a
significant effect on the trade of other
countries.

41 When proposing a new standard
or revising an existing standard, the
standardizing body should announce the
proposed action so as to notify
interested parties in the U.S. and other
countries. This might be accomplished
by publishing notices in trade journals.
Whenever possible, copies of notices
should be forwarded to the NBS Center.

4.2 Copies of proposed standards
should be provided if they are requested
to any interested party in foreign
countries. A reasonable fee may be
charged for this service, including the
cost of airmail postage to overseas
recipients.
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4.3 Inorder to allow adequate time
for interested parties to comment, &
period of at least 45 days should be
allowed for the submission of
comments, except in cases where urgent
problems of safety, health, etc., arise or
threaten to arise. Comments and other
information received should be taken
into account in the further processing of
the proposed standard.

5. Once adopted, a standard should be
published promptly so that interested
parties can become familiar with it. In
the case of a mandatory standard, a
reasonable interval should be allowed
between publication and entry into
force, so that producers will have time
to adapt their products or methods of
production to the requirements.

Certification Systems

6. When rules of certification systems
are developed, interested parties in
foreign countries should be informed
and afforded the opportunity to
comment. When certification is denied,
there also should be the opportunity to
comment. The procedures suggested
below are much the same as those listed
for proposed standards and, as with
standards, they are not necessary if the
certifying body determines that the
proposed rules will not have a
significant effect on the trade of other
countries,

6.1 When proposing a new
certification system or revising an
existing system, the certifying body
should announce the proposed rules so
as to notify interested parties in the U.S.
and other countries. This might be
accomplished by publishing notices in
trade journals. Whenever possible,
copies of notices should be forwarded to
the NBS Center.

6.2 Copies of the proposed rules of
certification systems should be
provided, if they are requested, to any
interested parties. A reasonable fee may
be charged for this service, including the
cost of airmail postage to overseas
recipients.

8.3 In order to allow adequate time
for interested parties to comment, a
period of at least 45 days should be
allowed for the submission of
comments, except in cases where urgent
problems of safety, health, etc., arise or
threaten to arise. Comments and other
information received should be taken
into account in the further processing of
the proposed rules.

7. If a state or local agency or private
organization maintains a certification
system, it should provide access to
imported products to be certified as long
as the suppliers are able to fulfill the
requirements of the system. This
includes receiving the mark of the

system, if any, under the same
conditions that affect domestic products.
The certifying body should treat
imported products the same as domestic
products. '

Product Testing

8. When testing is required to
determine conformity with technical
regulations or standards, the testing
agency or organization should treat
imported products the same as domestic
products. There may, however, be
situations when it is not possible to test
foreign products on the same basis as
U.S. products because of incomparable
conditions, For example, if a foreign
country uses a pesticide on produce
which the United States does not allow,
then it may be necessary to test
imported produce for a pesticide residue
while it would not be necessary to test
produce.

8.1 Test methods and administrative
testing procedures should be no more
complicated or time-consuming for
imported products than they are for U.S.
products.

8.2 Any fees charged for testing
imported products should be on an
equitable basis to those charged for U.S.
products.

8.3 The sites of testing facilities and
the selection of samples for testing
should not cause unnecessary
inconvenience to importers, exporters or
their agents. -

8.4 Results of tests should be made
available to the party who submitted the
product for testing and, if requested and
thereafter authorized by the party, to the
importer and exporter or their agents.

8.5 Confidential information about
imported products should be respected
the same way as it is for domestic
products.

9. Whenever possible, testing or
certifying bodies are encouraged to
accept test results or certification marks
from their counterpart organizations in
other countries or even accept self-
certification from producers in other
countries, It is recognized that
differences in test methods, testing
competency, purposes and uses of test
results (e.g., safety, health, etc.), and
exposure to legal liability may preclude
acceptance. Even when acceptance is
possible, it may be necessary to hold
consultations in the importing and
exporting countries in order to reach a
mutually satisfactory arrangement.

Disputes

10. If an interested party in the United
States has a problem with a foreign
governmental or private standard or
certification system, it should bring its
complaint to the attention of the GATT

Affairs Division of the Office of the U.S.
Trade Representative, Washington, D.C,
20506, (202/395-3063). The Office of the
U.S. Trade Representative will then
work with its counterpart government
agency in the country in question to
arrange a mutually satisfactory solution.
11. In the reverse situation, if a foreign
country that is a signatory to the
Standards Code has a problem with a
U.S. state or local government or private
standardizing or certifying body, the
Office of the U.S. Trade Representative
would receive a complaint according to
its specific procedures. This includes
cooperating with the domestic parties
involved in order to reach a mutually
satisfactory solution.
Nancy E. Morgan,
Acting Director, GATT Affairs Division,
Office of Multilateral Affairs.
[FR Doc. 82-33304 Filed 12-86-82; 8:45 am|
BILLING CODE 3510-25-M

Polypropylene Film From Mexico;
Suspension of Investigation

AGENCY: International Trade
Administration.

ACTION: Notice of suspension of
investigation.

SUMMARY: The Department of
Commerce has decided to suspend the
countervailing duty investigation
involving polypropylene film from
Mexico. The basis for the suspension is
an agreement by Celulosa y Derivados,
a manufacturer of polypropylene file
that accounts for over 85 percent of the
total exports of the subject merchandise
to the United States from Mexico, to
renounce all benefits which we
preliminarily found to be bounties or
grants on exports pf the polypropylene
film to the United States. ;

EFFECTIVE DATE: December 7, 1982,

FOR FURTHER INFORMATION CONTACT:
Mary A Martin, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230,
(202) 877-1276.

SUPPLEMENTARY INFORMATION: On June
24, 1982, we received a petition from
Hercules, Inc. of Wilmington, Delaware,
on behalf of the U.S. industry producing
polypropylene film. The petition alleged
that the government of Mexico provides
bounties or grants within the meaning of
section 303 of the Tariff Act of 1930, as
amended, directly or indirectly to the
manufacturers, producers, or exporters
of polypropylene film in Mexico through
the following programs: tax credits
under the Certificates of Fiscal
Promotion (CEPROFI) program,
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preferential financing under the Fund for
the Promotion of Exports of Mexican
Manufactured Products (FOMEX), and
tax rebates for exports under the
Certificado de Devolucion de Impuesto
(CEDI) program.

We reviewed the petition, and on July
14, 1982, determined that an
investigation should be initiated (47 FR
31414). !

We presented a questionnaire
concerning the allegations to the
government of Mexico at its embassy in
Washington, D.C. On August 30, 1982,
we received a partial response to the
questionnaire. Additional information
was supplied on September 7 and 9,
1982.

The government of Mexico requested
that its response to our questionnaire be
classified pursuant to Executive Order
12356 (effective August 1, 1982). In a
letter dated September 27, 1982, we
declined to accept the response as
classified confidential foreign
government information and returned
the response to the government of
Mexico. On October 7, 1982, the
Mexican government submitted a
business confidential and a non-*
confidential version of its earlier
response. No request for classification
pursuant to Executive Order 12356 was
included. Between October 25 and
November 5, 1982, we verified the
response by a review of government
documents and company books and
records.

Counsel for Celulosa y Derivados, a
manufacturer of polypropylene film that
accounts for over 85 percent of the total
exports of the subject merchandise to
the United States form Mexico, in a
letter dated September 9, 1982, proposed
entering into a suspension agreement
pursuant to section 704 of the Act.

On September 17, 1982, we
preliminarly determined that the
government of Mexico is providing
bounties or grants to manufacturers,
producers and exporters of
polypropylene film. The programs
preliminarily found to be
countervailable were the CEPROFI,
FOMEX and CEDI programs.

Notice of the affirmative preliminary
countervailing duty determination was
published in the Federal Register on
September 23, 1982 (47 FR 42015). We
directed the U.S. Customs service to
suspend liquidation of all entries, or
withdrawals from warehouse, for
consumption of the merchandise on or
after September 23, 1982, and to require
a cash deposit or bond in the amount of
5.945 percent of the f.o.b. value of the
merchandise.

On October 27, 1982, Celulosa y
Derivados and the Department of

Commerce initiated a proposed
suspension agreement, which was based
upon Celulosa y Derivados' agreement
to eliminate completely all benefits
which we preliminarily found to be
bounties or grants on exports of the
subject merchandise to the United
States. We provided copies of the
proposed suspension agreement to the
petitioner for its consultation and to
other parties to the proceeding for their
comments. We received written
comments from the petitioner opposing
the proposed suspension agreement.

Comment 1

Petitioner, whicH filed on the same
day as this case, the petition on pectin
from Mexico that subsequently resulted
in the countervailing duty investigation,
stated that since the programs
investigated are the same and the
preliminary countervailing duty
determinations were very similar to
each other, there is no apparent
rationale underlying the wide variation
in the text of the proposed agreements
for pectin and polypropylene film.

DOC Position

We agree and have amended the
instant suspension agreement to
conform to the changes in the pectin
suspension agreement.

Comment 2

Petitioner objects to language in
paragraph B.1.(d) of the proposed
agreement because it permits the foreign
manufacturer to apply for and receive
bounties or grants from the Mexican
government until such time as the
Department determines in this
proceeding that such benefits constitute
bounties or grants for the subject
merchandise under the Act and notifies
the foreign manufacturer of such
determination.

DOC position

We have amended the provision to
provide that (1) the Mexican
manufacturer will not apply for or
receive benefits under any other
program subsequently determined by
the Department in this or a subsequent
proceeding to constitute bounties or
grants; (2) if any additional program is
found countervailable in this or a
subsequent proceeding, the Department
shall officially notify the Mexican
manufacturer; and (3) the Mexican
manufacturer shall notify the
Department within sixty days, of any
benefits it intends to apply for or of any
present or future benefits it is receiving
from the government of Mexico.

Comment 3

Petitioner objects to the provision in
paragraph B.1. which provides that the
Mexican manufacturer agrees not to
apply for or receive any countervailable
benefits. Petitioner believes that if a
U.S./Mexico subsidies agreement is
subsequently entered into, then no
benefit would ever be countervailable
without an injury determination.

DOC Position

The Department determines whether a
program is coutervailable. We have
added provisions B.1.(e) and (f) which
provide that if any additional program is
found countervailable in this or a
subsequent proceeding we shall notify
the Mexican manufacturer. The
manufacturer shall notify the
Department within 60 days of any
benefits it intends to apply for or of any
present or future benefits it is receiving
from the government of Mexico.

Comment 4

Petitioner alleges that the agreement
fails to require the Mexican
manufacturer to notify the Department
and the petitioner if it receives any
benefits under CEDI, CEPROF], FOMEX,
or any other program that is a substitute
for or supplement to the above Mexican
government programs.

DOC Position

Paragraph B.1(f) requires the Mexican
manufacturer to notify the Department
within sixty days, of any benefits it
intends to apply for or of any present or
future benefits it is receiving from the
government of Mexico.

Comment 5

A provision should be added to the
agreement providing that “Should the
foreign manufacturer’s annual imports
account for less than 85 percent of the
subject merchandise imported to the
United States from Mexico, the
Department of Commerce on its own
initiative or at the request of the
petitioner, may terminate this agreement
and reopen the investigation or issue a
countervailing duty order, as
appropriate under Section 355.32 of the
Commerce Department regulations. If
reopened, the investigation will be
presumed for all exporters of the
merchandise as if the affirmative
preliminary determination was made on
the date that the Department terminates
this agreement.”

DOC Position

This addition is unnecessary because
section 704(i) of the Act requires the
actions included in the comment,
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Comment 6

The proposed settlement agreement
fails to explicitly provide what benefits
under the FOMEX, CEPROFI, and CEDI
programs the Department of Commerce
have already found to be bounties or
grants within the meaning of the
countervailing duty law.

DOC Position

We preliminarily determined that
bounties or grants are being provided to
the Mexican manufacturer under the
three programs, Because we have not
examined all aspects of these programs
and we have specifically determined in
the Final Affirmative Countervailing
Duty Determinations and Countervailing
Duty Orders for Litharge, Red Lead and
Lead Stabilizers from Mexico that one
type of CEPROFI does not provide a
bounty or grant, we have not explicitly
provided in this agreement what
benefits under the programs are
bounties or grants.

Comment 7

The suspension of a countervailing
duty investigation without the
elimination of all alleged subsidies
clearly does not serve the interest of the
affected domestic industry as Congress
stated it should.

DOC Position

We believe that the suspension
agreement eliminates all alleged
subsidies.

Comment 8

The fact that petitioner did not have
thirty days to respond to changes from
the initialed agreement may constitute a
procedural defect serious enough to cast
doubt upon the validity of the entire
proceeding. .

DOC Position

Petitioner had thirty days notice of the
proposed suspension agreement. There
is no requirement in the Act which
prevents the Department from modifying
the initialed agreement. The
requirements of the Act that the
Department consult with the petitioner
and consider the comments from
interested parties contemplate that a
final suspension agreement will include
modifications suggested by the
comments.

The Department consulted with the
petitioner and has considered the
camments submitted with respect to the
proposed suspension agreement. We
have determined that the agreement
eliminates the bounties or grants
completely with respect to the subject
merchandise exported directly or
indirectly to the United States, can be

monitored effectively, and is in the
public interest. Therefore, we find that
the criteria for suspension of an
investigation pursuant to section 704 of
the Act have been met. The terms and
conditions of the agreement are set forth
in Annex 1 to this notice.

Pursuant to section 704(f)(2)(A) of the
Act, the suspension of liquidation of
entries, or withdrawals from warehouse,
for consumption of polypropylene film
from Mexico effective September 23,
1982, as directed in the Preliminary
Affirmative Countervailing Duty
Determination, is hereby terminated.
Any cash deposits on entries of
polypropylene film from Mexico
pursuant to that suspension of
liquidation shall be refunded and any
bonds shall be released.

The Department intends to conduct an
administrative review within 12 months
of the publication of this suspension as
provided in section 751 of the Act.

Notwithstanding the suspension
agreement, the Department will continue
the investigation, if we receive such a
request in accordance with section
704(g) of the Act within 20 days after the
date of publication of this notice.

This notice is published pursuant to
section 704(f)(1)(A) of the Act.

Gary N. Hoﬂick.

Deputy Assistant Secretary for Import
Administration.

December 1, 1982.

Annex [—Suspension Agreement
Polypropylene Film From Mexico

Suspension Agreement
Polypropylene Film From Mexico

Pursuant to the provisions of section
704 of the Tariff Act of 1930 (the Act)
and § 355.31 of the Commerce
Regulations, the United States
Department of Commerce (the
Department) enters into the following
suspension agreement with Celulosa y
Derivados. Avenue Santa Engracia No.
325, Garza Garcia, N.L., Mexico. On the
basis of this agreement, the Department
shall suspend its countervailing duty
investigation initiated on July 14, 1982,
with respect to polypropylene film from
Mexico in accordance with the terms
and provisions set forth below:

A. Product Coverage

The suspension agreement is
applicable to all polypropylene film
manufactured by Celulosa y Derivados
and directly or indirectly exported to the
United States (hereinafter referred to as
the subject product). “Polypropylene
film" is a thin transparent film made
from polypropylene resin. It is currently
provided for in items 774.5590 and
771.4316 of the Tariff Schedules of the

United States. Polypropylene film is
used for packaging a wide variety of
articles and in the manufacture of
pressure sensitive packaging tape,
dielectric material in electrical
capacitors and for wrapping power and
communication cables.

B. Basis of the Agreement

Celulosa y Derivados is a
manufacturer of polypropylene film and
accounts for over 85% of the total
exports of polypropylene film to the U.S.
from Mexico. Celulosa y Derivados
voluntarily agrees not to apply for or
receive any countervailing benefits from
the Mexican government's CEDI,
CEPROFI or FOMEX programs.
Specifically:

(a) Celulosa y Derivados will not
apply for or receive any benefits that the
Department has determined or
determines to be countervailable from
the Certificates of Fiscal Promotion
(CEPROF]I) program with respect to
shipments of the subject product
entering the United States, or withdrawn
from warehouse, for consumption on or
after the effective date of this
agreement.

(b) Celulosa y Derivados will not
apply for or receive any pre-export or
export loans or loan guarantees from the
Fund for the Promotion of Exports of
Mexican Manufactured Products
(FOMEX) with respect to shipments of
the subject product entering the United
States, or withdrawn from warehouse,
for consumption on or after the effective
date of this agreement.

(c) Effective August 25, 1982, the
Certificado de Devolucion de Impuesto
(CEDI) program discontinued the
eligibility of polypropylene film for CEDI
tax rebates. Celulosa y Derivados will
not apply for or receive any
countervailable benefits under this
program if the eligibility is reinstated.

(d) Celulosa y Derivado will not apply
for or receive benefits under any other
program subsequently determined by
the Department in this or a subsequent
proceeding to constitute bounties or
grants under the Act to the subject
product. >

(e) If any additional program is found
countervailable in this or a subsequent
proceeding the Department shall
officially notify Celulosa y Derivados.

(f) Celulosa y Derivado shall notify
the Department, within sixty days
before taking any action, of any benefits
it intends to apply for or of any present «
or future benefits it is receiving from the
government of Mexico.

Renunciation of the receipt of these
benefits does not constitute an
admission by Celulosa y Derivados that
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such benefits are bounties, grants or
subsidies within the meaning of the U.S.
countervailing duty law or any other
U.S. law.

Celulosa y Derivados certifies that no
new countervailable benefits will be
applied for or received for the subject
product as a substitute for or
supplement to any benefits eliminated
by this agreement.

2. In accordance with the provisions
of the Act and applicable regulations,
this agreement applies to the product
described in Paragraph A which is
produced in Mexico and exported
directly or indirectly to the United
States.

3. The effective date of this agreement
is the date it is published in the Federal

Register.
C. Monitoring

Celulosa y Derivados agrees to supply -

to the Department such information as
the Department deems necessary to
demonstrate that it is in full compliance
with this agreement. Celulosa y
Derivados will notify the Department if
it: (1) Transships the subject product
through third countries, (2) alters its
position with respect to any terms of the
agreement, (3) applies for or receives
directly or indirectly the benefits of the
programs described in Paragraph B for
the manufacture of the subject products
exported to the United States.

Celulosa y Derivados also agrees to
permit such verification and data
collection as deemed necessary by the
Department in order to monitor this
agreement, The Department shall
request such information and perform
such verifications periodically pursuant
to administrative reviews conducted
under section 751 of the Act.

D. Violation of the Agreement

If the Department determines that the
agreement is being or has been violated
or no loger meets the requirements of
section 704(b) or (d) of the Act, then the
provisions of section 704(i) shall apply.

Signed on this 1st day of December 1982.
For Celulosa y Derivados,

By: V. James Adduci,

Special Counsel, Celulosa y Derivados.

I have determined that the provisions
of Paragraph B completely eliminate the
bounties or grants being provided in
Mexico with respect to polypropylene
film exported directly or indirectly to the
United States and that the provisions of
Paragraph C ensure that this agreement
can be monitored effectively pursuant to
section 704(d) of the Act. Furthermore, I
have determined that this agreement
meets the requirements of section 704(b)

of the Act and is in the public interest as
required in section 704(d) of the Act.
Department of Commerce,

By: Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 82-33306 Filed 12-6-82: 8:45 am|

BILLING CODE 3510-25-M

Consolidated Decision on Applications
for Duty-Free Entry of Electron
Microscopes

The following is a consolidated
decision on applications for duty-free
entry of electron microscopes pursuant
to Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat, 897) and the regulations issued
pursuant thereto (15 CFR Part 301 as
amended by 47 FR 32517). A copy of the
record pertaining to each of the
applications in this consolidated
decision is available for public review
between 8:30 AM and 5:00 PM in Room
2097, Statutory Import Programs Staff,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
D.C. 20230.

Docket No. 82-00333. Applicant:
Arkansag State University, P.O. Box 599,
State University, Arkansas 72467.
Instrument: Electron Microscope, Model
JEM-100CX and Accessories.
Manufacturer: JEOL Limited, Japan.
Intended use of instrument: See Notice
on page 41410 in the Federal Register of
September 20, 1982, Instrument ordered:
July 30, 1982.

Docket No. 82-00334. Applicant: Naval
Post Graduate School, Monterey, CA
93940, Instrument: Electron Microscope,
JEM 100CX and Accessories.
Manufacturer: JEOL Limited, Japan.
Intended use of instrument: See Notice
on page 41410 in the Federal Register of
September 20, 1982. Instrument ordered:
June 17, 1982.

Docket No. 82-00337. Applicant:
University of Pennsylvania, School of
Veterinary Medicine, Suite 200, 3800
Spruce Street, Philadelphia,
Pennsylvania 19104. Instrument:
Electron Microscope, EM 10CA and
Accessories. Manufacturer: Carl Zeiss,
West Germany. Intended use of
instrument: See Notice on page 41410 in
the Federal Register of September 20,
1982. Application received by
Commissioner of Customs: August 17,
1982. -

Docket No. 82-00338. Applicant: Yale
University School of Medicine, 333
Cedar Street, P.O. Box 3333, New
Haven, CT 06510. Instrument: JEM-
100CXII Electron Microscope with
Accessories. Manufacturer: JEOL

Limited, Japan. Intended use of
instrument: See Notice on page 41410 in
the Federal Register of September 20,
1982, Application received by
Commissioner of Customs: August 17,
1982,

Docket No. 82-00342. Applicant: The
Society of the New York Hospital, 525
East 68th Street, New York, NY 10021,
Instrument: Electron Microscope, JEM-
100CX and Accessories. Manufacturer:
JEOL Limited, Japan. Intended use of
instrument: See Notice on page 41411 in
the Federal Register of September 20,
1982. Application received by
Commissioner of Customs: August 17,
1982.

Docket No. 82-00343. Applicant:
Institute of Surgical Research, Ft. Sam
Houston, TX 78234. Instrument: Electron
Microscope, Model EM 400 and
Accessories. Manufacturer: Philips
Electronic Instruments, The
Netherlands. Intended use of instrument:
See Notice on page 49054 in the Federal
Register of October 29, 1982. Instrument
ordered: May 25, 1982.

Docket No. 82-00345. Applicant: The
Ohio State University, 2009 Millikin
Road, Columbus, Ohio 43210.
Instrument: JEM-200CX Electron
Microscope with Accessories.
Manufacturer: JEOL Limited, Japan.
Intended use of instrument: See Notice
on page 41411 in the Federal Register of
September 20, 1982. Instrument ordered:
May 26, 1982.

Comments: No comments have been
received with respect to any of the
foregoing applications. Decision:
Applications approved. No instrument
or apparatus of equivalent scientific
value to the foreign instrument, for such
purposes as these instruments are
intended to be used, was being
manufactured in the United States at the
time the instruments were ordered.
Reasons: Each foreign instrument to
which the foregoing applications relate
is a conventional transmission electron
microscope (CTEM). The description of
the intended research and/or
educational use of each instrument
establishes the fact that a comparable
CTEM is pertinent of the purposes for
which each is intended to be used. We
know of no CTEM which was being
manufactured in the United States either
at the time of order of each instrument
described above or at the time of receipt
of application by the U.S. Customs
Service.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to any of the
foreign instruments to which the
foregoing applications relate, for such
purposes as these instruments are
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intended to be used, which was being
manufactured in the United States either
at the time of order or at the time of
receipt of application by the U.S.
Customs Service.

(Catalog of Federal Domestic Assistance

Program No. 11,105, Importation of Duty-Free
Educational and Scientific Malerials.)

Richard M. Seppa,

Director, Statutory Import Programs Staff.
[FR Doc. 82-33211 Filed 12-6-82; 8:45 am)

BILLING CODE 3510-25-M

Disposition of Application for Duty-
Free Entry of Scientific Article

Processing of Application Number 82-
00211 (47 FR 27390; June 24, 1982) has
been discontinued pursuant to a
Customs Service ruling that the article is
a component ineligible for duty-free
entry under 15 CFR 301.2(K) (as
amended by 47 FR 32517)

Richard M. Seppa,

Director, Statutory Import Programs Staff.
[FR Doc. 82-33212 Filed 12-6-82; 845 um]

BILLING CODE 3510-25-M

Preliminary Determination of Sales at
Less Than Fair Value; Bicycle Tires
and Tubes From Taiwan

AGENCY: International Trade
Administration, Commerce.

ACTION: Preliminary Determination of
Sales at Less Than Fair Value: Bicycle
Tires and Tubes from Taiwan.

SUMMARY: We have preliminarily
determined that bicycle tires and tubes
from Taiwan are being sold, or are likely
to be sold, in the United States at less
than fair value. Therefore, we have
notified the U.S. International Trade
Commission (ITC) of our determination.
We have also preliminarily determined
that two of the four companies
investigated should be excluded from
this preliminary determination because
we found no sales at less than fair value
for these companies. With respect to the
two companies not excluded, we have
directed the U.S. Customs Service to
suspend the liquidation of all entries of
the subject merchandise which are
entered, or withdrawn from warehouse,
for consumption, on or after the date of
publication of this notice. We have
directed the U.S. Customs Service to
require a cash deposit or bond for each
entry in an amount equal to the
estimated dumping margin as described
in the “Suspension of Liquidation"
section of this notice. If this
investigation proceeds normally, we will
make our final determination on
February 8, 1983.

EFFECTIVE DATE: December 7, 1982.

FOR FURTHER INFORMATION CONTACT:
Steven S. Lim, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, NW., Washington, D.C. 20230,
telephone: (202) 377-1279

SUPPLEMENTARY INFORMATION:

Preliminary Determination

We have preliminarily determined
that there is a reasonable basis to
believe or suspect that bicycle tires and
tubes from Taiwan are being sold, or are
likely to be sold, in the United States at
less than fair value, as provided in
section 733 of the Tariff Act of 1930, as
amended (the Act). We have found no
sales at less than fair value of bicycle
tires and tubes sold by Cheng Shin
Rubber Industry Co., Ltd., (Cheng Shin)
and Kenda Rubber Industry Co., Ltd.
(Kenda). Therefore, we are preliminarily
excluding imports from these two -
companies from this preliminary
determination.

For Hwa Fong Rubber Industry Co.,
Ltd. (Hwa Fong), we have found that the
foreign market value exceeded the
United States price on 22 percent of
sales. These margins ranged from 1.3
percent to 18.3 percent. The weighted-
average margin on all sales compared is
7.6 percent.

For Li Hsin Rubber Industry Co., Ltd.
(Li Hsin), we have found that the foreign
market value exceeded the United
States price on 14.3 percent of sales.
These margins ranged from 2.1 percent
to 8.6 percent. The weighted-average
margin on all sales compared is 2.5
percent.

If this investigation proceeds
normally, we will make a final
determination by February 8, 1983.

Case History

On April 30, 1982, we received a
petition from counsel for the Carlisle
Tire & Rubber Company, Carlisle,
Pennsylvania, which constitutes the
United States bicycle tire and tube
industry. In compliance with the filing
requirements of § 353.36 of the
Commerce Regulation (19 CFR 353.36),
the petition alleged that bicycle tires
and tubes from Taiwan are being sold.
or are likely to be sold, in the United
States at less than fair value within the
meaning of section 731 of the Act, and
that such sales are materially injuring,
or are threatening to materially injure, a
United States industry.

After reviewing the petition, we
determined it contained sufficient
grounds to initiate an antidumping
investigation. We notified the ITC of our

action and initiated an investigation on
June 1, 1982 (47 FR 23797). On June 7,
1982, the ITC found that there is a
reasonable indication that imports of
bicycle tires and tubes from Taiwan are
threatening to materially injure a United
States industry. We determined this
case ta be “extraordinarily
complicated,” as defined in section
733(c) of the Act. Therefore, we
extended the period for making a
preliminary determination by 50 days
until November 26, 1982 (47 FR 41607).

It should be noted that a challenge to
an earlier “Final Determination of Sales
at Not Less Than Fair Value and
Discontinuous of Antidumping
Investigation” (43 FR 61066) on bicycle
tires and tubes from Taiwan is pending
before the U.S. Court of International
Trade.

Scope of Investigation

The merchandise covered by this
investigation is pneumatic bicycle tires
and tubes of rubber or plastic, whether
imported as sets or separately, currently
classifiable under item numbers 772.48
and 772.57, respectively, Tariff
Schedules of the United States.

Fair Value Comparison

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772 of the Acl,
we used the purchase price of the
subject merchandise to represent the
United States price for each of the four
companies investigated because the
merchandise was sold to unrelated
purchasers prior to its importation into
the United States.

We calculated the purchase price
based on the f.0.b., c.&f, or the c.i.f.,
delivered, packed price to unrelated
purchasers in the United States. We
made deductions, where appropriate, for
foreign inland freight, ocean freight,
insurance, brokerage charges, United
States inland freight, and commissions.
We made additions, where applicable,
for countervailing duties collected,
import duties which were rebated and
taxes which were rebated, or not
collected, by reason of the exportation
of the merchandise to the United States,
pursuant to sections 772(d)(1) (B) and
(C) of the Act,

Foreign Markel Value

In accordance with section 773 of the
Act, we calculated foreign market value
based on home market sales or, where
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appropriate, on third country sales. For
purposes of determining similar
merchandise under section 771(16) of the
Act, we made comparisons based on the
cost of raw material inputs.

The home market prices for each of
the companies were based on delivered,
packed prices to unrelated purchasers.
From these prices, we deducted inland
freight and stamp taxes. We made
adjustments for directly related credit
costs and advertising expenses,
differences in merchandise, and packing
charges. The adjustments for differences
in merchandise were based on
differences in the costs of raw materials
used in the production of tires and
tubes. No additional costs are incurred
in the production of these products other
than for the raw material inputs.

Foreign market value for sales of
thornproof tires was based on sales to a
third country (Australia) because no
sales of this product took place in the
home market. We calculated these sales
by deducting shipping and f.0.b. charges
and stamp tax. We made adjustments
for directly related credit costs and
advertising expenses, and packing
charges.

Kenda claimed an adjustment for a
commission in the home market paid to
a related party, We made no
adjustment, since commissions paid to
related parties are not allowable.

Kenda and Hwa Fong also claimed
adjustments for a cost-of-production
differential due to shorter production
runs of tires and tubes sold in the home
market. We disallowed these
adjustments, since they do not relate to
physical differences in the merchandise
and, in any event, the available records
were unverifiable, as required by
section 363.16 of the Commerce
Regulations.

Each of the four companies claimed
an adjustment for bad debt expense
based on the Taiwanese government's
allowance of two percent for bad debt
losses for income tax purposes. None of
the companies were able to show actual
bad debt losses directly related to sales
during the investigative period and this
claim was disallowed.

Verification

In accordance with section 776(a) of
the Act, we verified all information used
in making this determination. We were
granted access to the books and records
on the four foreign manufacturers. We
used standard verification procedures,
including on-site inspection of the
manufacturers' operations and
examination of accounting records and
randomly selected documents
containing relevant information.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the United
States Customs Service to suspend
liquidation of all entries of bicycle tires
and tubes from Taiwan, with the
exception of bicycle tires and tubes sold
by Cheng Shin and Kenda. With respect
to bicycle tires and tubes imported from
Hwa Fong and Li Hsin this suspension
of liguidation applies to all merchandise
entered, or withdrawn from warehouse,
for consumption, on or after the date of
publication of this notice in the Federal
Register. All other manufacturers or
exporters not listed in this notice will be
subject to the highest rate as listed
below, The Customs Service shall
require a cash deposit or the posting of a
bond equal to the estimated weighted-
average margin by which the foreign
market value of the merchandise subject
to this investigation exceeds the United
States price. This suspension of
liquidation will remain in effect until
further notice. The weighted-average
margins are as follows:

- Weignted-

g% (percent)
Hwa Fong Fubber Industry Co., Lt i 78
Li Shin Rubber Industry Co., Lid ... | 25
All other Manufacturers and EXpOrters. ... 76

ITC Notification

In accordance with section 733(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonconfidential
information relating to this
investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or

~under an administrative protective

order, without the written consent of the
Deputy Assistant Secretary for Import
Administration.

Public Comment

In accordance with § 353.47 of the
Commerce Department Regulations, if
requested, we will hold a public hearing
to afford interested parties an
opportunity to comment on this
preliminary determination. Individuals
who wish to participate in the hearing
must submit a request to the Deputy
Assistant Secretary for Import
Administration, Room 3099B, within ten
days of publicatien of this notice.
Requests should contain: (1) The party's
name, address and telephone number;

(2) the number of participants; (3) the
reason for attending; and (4) a list of the
issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs. All written views
should be filed in accordance with 19
CFR 353.46, within 30 days of
publication of this notice, at the above
address and is at least 10 copies.

Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

November 26, 1982.

[FR Doc. 82-33213 Filed 12-6-82; 546 ara)

BILLING CODE 3510-25-M

[Case No. 630]

Geophysical Company of Norway A.S.,
Respondent; Order

The Office of Export Administration,!
International Trade Administration,
United States Department of Commerce
(the Department), initiated
administrative proceedings, pursuant to
Section 11{c) of the Export
Administration Act of 1979 (50 U.S.C.
app. 2401, et seq.) (Supp. Ii 1979)) (the
Act) and Part 388 of the Export
Administration Regulations [currently
codified at 15 CFR Part 368, ef seq.
(1982)] (the Regulations), against
Geophysical Company of Norway A.S.
(GECO), by issuing a charging letter (the
Charging Letter) alleging that GECO
violated §§ 387.4 and 387.6 of the
Regulations.

The Department and GECO have
entered into a Consent Agreement
whereby GECO has agreed to settle this
matter: (1) by a denial to GECO of
validated export licensing privileges,
subject to certain exceptions indicated
below, for a period ending three months
from the date of this Order; and (2) by
payment of a civil penalty by GECO in
the amount of $10,000.

The Hearing Commissioner approves
the Consent Agreement,

It is therefore ordered.

First. For a period of three months
ending on March 1, 1983, GECO is
denied validated export licensing
privileges, except for 1) the privilege of
applying for an using, if granted,
reexport authorizations attendant to the
sale and reexport of seismic equipment
incorporated onto the vessel GECO
Alpha and 2) the privilege of being a
party to export transactions involving
the export of U.S.-origin seismic
equipment to be incorporated onto the
vessels Bin Hai 511 and Bin Hai 512,

'The enforcement functions of the Office of
Export Administration are now performed by the
Office of Export Enforcement.
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Second. GECO is assessed a civil
penalty, of $10,000 pursuant to Section
11(c)(1) of the Act, to be padi within
thirty days of the date of service of this
Order.

Third. the Charging Letter, the
Consent Agreement, and this Order
shall be made available to the Public,
and this Order shall be published in the
Federal Register.

This Order is effective immediately.

Dated: December 1, 1982.
Thomas W, Hoya,
Hearing Commissioner.

[FR Doc, 82-33216 Filed 12-6-82; 8:45 am|
BILLING CODE 3510-25-M

Yale University et al.; Applications for
Duty-Free Entry of Scientific
instruments

The following are notices of the
receipt of applications for duty-free
entry of scientific instruments published
pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897) and the
regulations issued pursuant thereto (15
CFR Part 301 as amended by 47 FR
32517).

Interested persons may present their
views with respect to the question of
whether an instrument or apparatus of
equivalent scientific value for the
purposes for which the instrument is
intended to be used is being
manufactured in the United States.

Comments must be filed in
accordance with Subsections 301.5(a) (3)
and (4) of the regulations. They are to be
filed in triplicate with the Director,
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230, within 20 calendar days after
the date on which this notice of
application is published in the Federal
Register.

A copy of each application is on file in
the Department of Commerce, and may
be examined between 8:30 A.M. and 5:00
P.M., Monday through Friday, Room
2097, 14th and Constitution Avenue,
NW., Washington, D.C. 20230.

Docket No. 82-00005R. Applicant:
Yale University, P.O. Box 6666, New
Haven, CT 06511. Instrument: Nuclear
Magnetic Resonance Spectrometer, WM
500S with 42mm RT Bore, Application is
a resubmission, notice of which was
published in the Federal Register of
November 18, 1981.

Docket No. 82-00055R. Applicant:
Indiana University, Purchasing
Department (for Fine Arts), 1101 East
Seventeenth Street, Bloomington, IN
47405. Instrument: Infrared
Reflectography Equipment. Application

is a resubmission, notice of which was
published in the Federal Register of
December 23, 1981.

Docket No. 83-36. Applicant:
University of Alaska, Geophysical
Institute, Fairbanks, AK 99701.
Instrument: Wide Band Digital Imaging
System. Manufacturer; MacDonald
Dettwiler & Associates Limited, Canada.
Intended Use of Instrument: The
instrument is intended to be used for
studies of geophysical episodic events
such as navigation hazards, wildfires,
flood, volcanic eruptions, river freezeup
and breakup, and sea-ice morphology.
The experiment to be conducted
involves acquisition of raw spacecraft
data in real-time and the generation of
high-resolution photographic images in
color and black and-white on an
immediate basis without the delays of
many weeks which are involved with
existing channels for distribution of data
from most earth-sensing satellites. The
objectives of the research are to develop
the means to provide custom-processed
satellite data products in near real-time
of important episodic events relating to
geophysical phenomena in the state of
Alaska. Application Received by
Commissioner of Customs: November 3,
1982.

Docket No. 83-37. Applicant: The
University of Texas at Austin, Electrical
Engineering Research Laboratory, 10100
Burnet Road, Austin, TX 78758.
Instrument: Reflex Klystron, Frequency
69-75 GHz. Manufacturer; Varian
Associates, Canada. Intended Use of
Instrument: The instrument is intended
to be used for research purposes in the
field of radio astronomy. The
phenomena studied are the spectral line
emissions of interstellar molecules, the
continuum radiation of plants and the
emission of atmospheric constituents.
The instrument will also be used in a
sequence of Astronomy courses for
graduate students obtaining a Ph.D. in
millimeter wavelength radio astronomy.
Application Received by Commissioner
of Customs: November 3, 1982,

Docket No. 83-44 Applicant: The
University of Texas at Austin,
Engineering Science Building Room 403,
Austin, Texas 78712. Instrument:
Electron Microscope, JEM-1200 EX with
Accessories. Manufacturer: JEOL,
Limited, Japan. Intended Use of
Instrument: The instrument is intended
to be used for investigation of metals,
alloys, ceramics, polymers and other
solid materials in various research
programs. Experiments will be
conducted to gain further knowledge of
the properties of materials; their
structure, strength, electrical properties
etc. as related to their structure. In
addition, the instrument will be used for

educational purposes in a course in
theory and use of electron microscopy
for graduate students from Materials
Science and other disciplines.
Application Received by Commissioner
of Customs: November 8, 1982,

Docket No. 83-48. Applicant:
Columbia-Presbyterian Medical Center,
Presbyterian Hospital, 622 West 168th
Street, New York, New York 10032.
Instrument: Linear Accelerator, Therac
6. Manufacturer: Atomic Energy Limited,
Canada. Intended Use of Instrument:
The instrument is intended to be used
for the following three types of
investigations with the aim toward a
better understanding of radiation
therapy in neoplastic diseases:

(i) Clincial radiotherapy protocols of
complex cancer disease,

(ii) Radiobiological studies with
implications to cancer treatment.

(iii) Research in radiological physics
especially dosimetric scrutiny under clinical
irradiation conditions and for biological
experimentation. The accelerator operation
parameters are to be analyzed along with
dosimetric measurements,

In addition, the instrument is to be
used in teaching residents,
technologists, staff physicians, and
physicists all aspects of medical physics
and to familiarize them with the latest
equipment and instrumentation
including computer controlled and
monitored operation of accelerator and
patient setup. Application Received by
Commissioner of Customs: November 8,
1982,

Docket No. 83-52. Applicant: Sandia
National Laboratories, P.O. Box 5800,
Albuquerque, NM 87185. Instrument:
Secondary lon Mass Spectrometer
System. Manufacturer: Vacuum
Generators Limited, United Kingdom.
Intended Use of Instrument: The
instrument will be used as a general
elemental and chemical near surface
material characterization instrument in
the materials and process directorate at
Sandia National Laboratories. Since this
group supports the rest of the
laboratory, the materials to be studied
will range across the periodic table from
hydrogen to uranium. In particular, it
will be used for the analysis of
corrosion, contact resistance, ion
implantation and hydriding properties of
nuclear weapons components. The
understanding of these phenomena is
necessary to assure the required
reliability and long shelf life of the
components. Application Received by
Commissioner of Customs: November 8,
1982.

Docket, No. 83-53. Applicant:
University of California, San Francisco,
School of Medicine, Department of
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Anatomy, 3rd & Parnassus Avenue, San
Francisco CA 94143, Instrument:
Electron Microscope, Model EM 10CA
and Accessories. Manufacturer: Carl
Zeiss, West Germany, Intended Use of
Instrument: The instrument is intended
to be used for studies of the following:

a. The transport and fate of macmolecules
from the surface of neurons fo intracellular
compartments;

b. The ultrastructural analysis of pain
control mechanisms;

¢. Ultrastructural studies of cell surface
lectins and intracellular adhesion;

d. Synthesis and expression of cell surface
antigens in the pre-implantation mouse
embryo;

e. Epithelial-mesenchymal interactions in
developing urogenital tract;

f. The structure and regulation of muscle-
regulated gene sets.

Application Received by
Commissioner of Customs: November 9,
1982.

Docket No. 83-54. Applicant:
Dartmouth College, Department of
Chemistry, Hanover, NH 03755.
Instrument: Excimer Laser, Model TE-
861S with Accessories. Manufacturer:
Lumonics, Incorporated, Canada.
Intended Use of Instrument: The
instrument will be used in the study of
two different reactive chemistry
research problems. The first is the study
of chemical reactions which are
selectively driven by high-intensity laser
fields and the second is a multi-faceted
project involving the properties and
reactions of van der Waals molecules.
Application Received by Commissioner
of Customs: November 9, 1982,

Docket No. 83-56. Applicant: Colorado
State University, Department of Physics,
Fort Collins, Colorado 80523, Instrument:
Synchronously Scanned Tandem
Mechanical Stage for a Fabry Perot
Interferometer, Control Unit for Same,
and Segmented Ramp Control Unit.
Manufacturer: John Sandercock,
Switzerland. Intended Use of
Instrument: The instrument is intended
to be used to study the magnon
despersion in selected metals and
oxides i.e., (1) polycrystalline ferrite, (2)
single crystale ferrite and (3) ferro-
magnetic metals with the intention to
focus on the volume modes. The
proposed research is on “Bulk Magnetic
Excitation” in which (1) observation of
magnons by Brillouin scattering in
polycrystalline ferrite and (2) materials
characterization, exchange parameter,
subsitutional effects, B-sublattice
canting, and line-widths are two
examples of several studies cited. The
instrument will also be used on four
special effects topics for light scattering
investigation e.g., surface anisotropy,
Anisotropic Dispersion, nonlinear

effects and relaxation mechanisms.
Studies of a wide variety of different
magnetic materials such as Bulk YIG
single crystal spheres, plates, thick and
thin YIG films, Li-Zn ferrite bulk single
crystals will be conducted. The
instrument will also be used for
educational purposes by a Ph.D.
candidate in his thesis research.
Application Received by Commissioner
of Customs: November 12, 1982,
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials.)
Richard M. Seppa,

Director, Statutory Import Programs Staff.
[FR Doc. 82-33252 Filed 12-6-82; 8:45 am|

BILLING CODE 3510-25-M

National Technical information Service

Intent To Grant Exclusive Patent
License

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to Beecher
Company having a place of business at
Silver Spring, Maryland an exclusive
right in the United States and selected
foreign countries to manufacture, use
and sell products embodied in the
invention, “Non-Invasive Optical
Assessment of Platelet Viability," U.S.
Patent Application No. 6-396,057 (dated
July 7, 1982). Copies of the Patent
Application may be obtained from the
Office of Government Inventions and
Patents, NTIS, Box 1423, Springfield, VA
22151. The patent rights in this invention
have been assigned to the United States
of America, as represented by the
Secretary of Commerce.

The proposed exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 41 CFR 101-4.1. The proposed
license may be granted unless, within
sixty days from the date of this Notice,
NTIS receives written evidence and
argument which establishes that the
grant of the proposed license would not
serve the public interest.

Inquiries, comments and other
materials relating to the proposed
license must be submitted to the Office
of Government Inventions and Patents,
NTIS, at the address abave. NTIS will
maintain amd make available for public
inspection a file containing all inquiries,
comments and other written materials
received in response to this Notice and a
record of all decisions made in this
matter.

Dated: December 1, 1982,
George Kudravitz,
Acting Program Coordinator, Office of
Government Inventions and Patents, National
Technical Information Service, U.S.
Department of Commerce.
[FR Doc. 82-33254 Filed 12-6-82; 8:45 am|
BILLING CODE 3510-04-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Import Control on Certain Cotton
Apparel Products from the People’s
Republic of China

AcCTION: Establishing levels of restraint
for men's and boys' cotton suit-type
coats in Category 333, men's and boys'
wool suits in Category 443, and
women's, girls’ and infants’ man-made
fiber coats in Category 635, produced or
manufactured in the People's Republic
of China and exported during the ninety-
day period which began on August 28,
1982 and extends through November 25,
1982 and during the twelve-month
period beginning on November 26, 1982
and extending through November 25,
1983.

(A detailed description of the textile
categories in terms of T.S.U.S.A.
numbers was established in the Federal
Register on February 28, 1980 (45 FR
13172), as amended on April 23, 1980 (45
FR 27463), August 12, 1980 (45 FR 53506),
December 24, 1980 (45 FR 85142), May 5,
1981 (46 FR 25121), October 5, 1981 (46
FR 48963), October 27, 1981 (46 FR
52409), February 9, 1982 (47 FR 5926},
and May 13, 1982 (47 FR 20854)).

SUMMARY: Pursuant to the terms of the
Bilateral Cotton, Wool, and Man-Made
Fiber Textile Agreement of September
17, 1980, as amended, between the
Governments of the United States and
the People's Republic of China,
consultations have been held concerning
imports into the United States of cotton,
wool, and man-made fiber apparel
products in Categories 333, 443, and 635,
among others, from the People's
Republic of China. Notice of the
intention to hold these consultations /
was published in the Federal Register on
September 3, 1982 (47 FR 38861). Under
the terms of the bilateral agreement, the
People's Republic of China is obligated
to limit its exports to the United States
of these products during the designated
ninety-day and twelve-month periods to
the following amounts.
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In the event the limits established for
the ninety-day period have been
exceeded, such excess amounts shall be
charged to the appropriate level defined
in the agreement for the subsequent
twelve-month period.

Inasmuch as a mutually satisfactory
solution has not yet been reached
between the two governments, the
United States Government has decided,
in carrying out the provisions of the
agreement, to limit the entry of imports
as set forth above. The United States
remains committed to finding a mutually
satisfactory solution concerning these
categories. Should such a solution be
reached in consultations with the
Government of the People's Republic of
China, further notice will be published
in the Federal Register.

EFFECTIVE DATE: December 7, 1982.

FOR FURTHER INFORMATION CONTACT:
Carl Ruths, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-4212).
SUPPLEMENTARY INFORMATION: On
December 17, 1981 there was published
in the Federal Register (46 FR 61495) a
letter dated December 14, 1981 to the
Commissioner of Customs from the
Chairman of the Committee for the
Implementation of Textile Agreements
which established levels of restraint for
certain categories of cotton, wool, and
man-made fiber textile products,
produced or manufactured in the
People’s Republic of China and exported
during the twelve-month period which
began on January 1, 1982. The notice
document which preceded the letter
referred to the consultation mechanism
which applies to categories of textile
products under the bilateral agreement,
such as Categories 333, 443, and 635,
which are not subject to specific ceilings
and for which levels may be established
during the year. In the letter published
below, pursuant to the bilateral
agreement, the Chairman of the
Committee for the Implementation of
Textile Agreements directs the

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury, Washinglon,
D.C. 20229

Dear Mr. Commissioner: Under the terms of
the Bilateral Cotton, Wool, and Man-Made
Fiber Textile Agreement of September 17,
1980, as amended, between the Governments
of the United States and the People's
Republic of China, and in accordance with
the provisions of Executive Order 11651 of
March 3, 1972, as amended by Executive
Order 11951 of January 6, 1877, you are
directed to prohibit, effective on December 7,
1982 and for the ninety-day period beginning
on August 28, 1982 and extending through
November 25, 1982 entry into the United
States for consumption and withdrawal from
warehouse for consumption of cotton, wool,
and man-made fiber textile products in
Categories 333, 443, and 635, produced or
manufactured in the People's Republic of
China and exported on and after August 28,
1982, in excess of the following levels of
restraint:

Category

333 12,924 dozen.
443 3,393 dozen.
635 116,052 dozen,

1The levels of restraint have not been adjusted to reflect
any imports after August 27, 1982.

Textile products in Categories 333,
443, and 635 which have been exported
to the United States prior to August 28,
1982 shall not be subject to this
directive.

You are further directed to prohibit,
effective on December 7, 1982 and for
the twelve-month period beginning on
November 26, 1982 and extending
through November 25, 1883, entry into
the United States for consumption and
withdrawal from warehouse for
consumption, of cotton textile products
in Categories 333, 443, and 635, produced
or manufactured in the People’s
Republic of China and exported on and
after November 26, 1982, in excess of the
following level of restraint:

established for that period shall be charged
to the level of restraint established for the
twelve-month period beginning on November
26, 1982 and extending through November 25,
1983.

Textile products in Categories 333, 443, and
635 which have been released from the
custody of the U.S. Customs Service under
the provisions of 19 U.S.C. 1448(b) or
1484(a)(1)(A) prior to the effective date of this
directive shall not be denied entry under this
directive.

A detailed description of the textile
categories in terms of T.8.U.S.A. numbers
was published in the Federal Register on
February 28, 1980 (45 FR 13172), as amended
on April 23, 1980 (45 FR 27463), August 12,
1980 (45 FR 53506), December 24, 1980 (45 FR
85142), May 5, 1981 (46 FR 25121), October 5,
1981 (46 FR 48963), October 27, 1981 (46 FR
52409), February 9, 1982 (47 FR 5926), and
May 13, 1982 (47 FR 20654).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The actions taken with respect to the
Government of the People's Republic of
China and with respect to imports of cotton,
wool, and man-made fiber textile products
from China have been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to therule-
making provisions of 5 U.S.C. 553. This letler
will be published in the Federal Register.

Sincerely,
Walter C. Lenahan,
Chairman, Committe for the Implementation
of Textile Agreements.
[FR Doc. 82-33214 Filed 12-6-82: 8:45 am]
BILLING CODE 3510-25-M

Costa Rica et al.; Cotton, Wool, and
Man-Made Textiles

December 1, 1982,

Soliciting Public Comment on Bilateral
Negotiations during 1983. The U.S.
Government anticipates holding
negotiations during 1983 concerning
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expiring bilateral agreements covering
certain cotton, wool, and man-made
fiber textile and apparel products from
Costa Rica, the Dominican Republic,
Magcau, Sri Lanka, Thailand, and
Yugoslavia.

The purpose of this notice is to invite
any party wishing to comment or
provide data or information regarding
these agreements, or to comment on
domestic production or availability of
textiles and apparel affected by these
agreements, to submit such comments or
information in ten copies to Mr. Walter
C, Lenahan, Chairman, Committee for
the Implementation of Textile
Agreements, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230,
Because the exact timing of the
negotiations is not yet established,
comments should be submitted
promptly, Comments or information
submitfed in response to this notice will
be available for public inspection in the
Office of Textiles and Apparel, Room
3001, U.S. Department of Commerce,
14th and Constitution Avenue, NW,,
Washington, D.C. 20230. Further
comment may be invited regarding
particular comments or information
received from the public which the
Committee for the Implementation of
Textile Agreements considers
appropriate for further consideration.

The solicitation of comments
regarding the bilateral agreements, or
the implementation thereof, is not a
waiver in any respect of the exemption
contained in 5 U.S.C. 553(a)(1) relating
to matters which consitute “a foreign
affairs function of the United States.”
Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

{FR Doc. 82-33273 Filed 12-6-82; 8:48 am]

BILLING CODE 3510-25-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Information Collection and Form
Number, if applicable; (8) Abstract
statement of the need for and the uses to
be made of the information collected; (4)
Type of respondents; (5) An estimate of

the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; (8) The point of contact from
whom a copy of the information
proposal may be obtained.

Extension

Visitor Register for Controlled/
Restricted Area (AF Form 1109).

This information is used by Air Force
Security Police to maintain the security
of restricted areas on Air Force
installations, Visitors requesting access
to such areas are required to furnish
identification and their destination
within the area. They are also required
to sign in and, when leaving, indicate
time of departure.

It applies to employees of contractors,
including small businesses, and
individuals whose business or duty
requires access to controlled Air Force
areas: 120,000 responses; 6,000 hours,

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
1A658, Pentagon, Washington, D.C,
20301, telephone {202) 697-1195.

A copy of the information collection
proposal may be obtained from TSgt.
Lawrence E. Timmons, Air Force Office
of Security Police, Kirtland AFB, NM
87117, telephone (505) 844-6627.

M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense.

December 1, 1982,

[FR Doc. 82-33233 Filed 12-6-82: 8:45 am|
BILLING CODE 6910-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Informatien Collection and Form
Number, if applicable; (3) Abstract
statement of the need for and the uses to
be made of the information collected; (4)
Type of respondents; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; (8) The point of contact from

whom a copy of the information
proposal may be obtained.

Extension

Unescorted Entry Authorization
Certificate (AF Form 2586). 3

This information is needed to identify
individuals who require entry into
controlled/restricted areas on Air Force
installations. It applies to employees of
contractors, including small businesses,
and individuals whose business or duty
requires access to controlled Air Force
areas: 120,000 responses; 6,000 hours.

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
1A658, Pentagon, Washington, D.C.
20301, telephone (202) 697-1195.

A copy of the information collection
proposal may be obtained from Lt. Col.
John W. Ross, Air Force Office of
Security Police, Kirtland AFB, NM 87117,
telephone (505) 844-6627.

December 1, 1982,

M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense. S
[FR Doc. 82-33234 Filed 12-8-82; 8:45 am]
BILLING CODE 3910-01-M

Department of the Navy

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of the Navy has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). Each entry contains the
following information: (1) Type of
submission; (2) Title of Information
Collection and Form Number if
applicable; (3) Abstract Statement of the
need for and the uses to be made of the
information collected; (4) Type of
Respondent; (5) An estimate of the
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) To whom
comments regarding the information
collection are to be forwarded: (8) The
point of contact from whom a copy of
the information proposal may be
obtained.

Extension

Individual MCJROTC Instructor
Evaluation Summary,

Provided to commit to writing an
evaluation of the overall performance of
duty of the Senior Marine Instructors
(SMI's) and Marine Instructor (MI's)
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who are charged with the responsibility
of implementing the Marine Corps Junior
Reserve Officers' Training Corps
(MCJROTC) Program.

Individuals or households and
businesses or other institutions: 171
responses, 86 hours,

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB Washington, D.C. 20508, and John
V. Wendworth, DOD Clearance Officer,
OASD (C), IRMS, IRAD, Room 1A858,
Pentagon, Washington, D.C. 20301
telephone 202/697-1195.

A copy of the information collection
proposal may be obtained from Captain
Ronald Fleming, Headquarters, U. 8.
Marine Corps, Training Division,
Professional Development Education
Branch, Washington, D.C. 20380.

M. S. Healy,

OSD Federal Register Liaisan Officer,
Departnent of Defense.

December 1, 1882.

[FR Doc. 82-53257 Filed 12-6-82: 8:45 am]
BILLING CODE 3810-01-M

Office of the Secretary

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following request for the collection of
information under the provisions of the
Paperwork Reduction Act (434 US.C.
Chapter 385). Each entry contains: (1)
Type of Submission; (2) Title of
Information Collection and Form
Number if applicable; (3) Abstract
statement of the need for the uses to be
made of the information collected; (4)
Type of Respondent; [5) An estimate of
the number of responses; [6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; and (8) The point of contact
from whom a copy of the information
proposal may be obtained.

New

Study of Provisien of Military
Occupational and Training Information
In State Career Information Delivery
System (CIDS) and Occuptional
Information System [OIS) Programs.
(Career Information Delivery System
Assessment).

To Assess State Occupational
Information Coordinating Committee(s)
Career Information Delivery Systems
(CIDS) and Occupational Information
System(s) (OIS) program to crosscode
military and civilian occupational

information for the development of a
computer tape for use by SOICC.

State Occupational Information
Coordinating Committee(s) (SOICC); 57
respondents; 57 burden hours,

Forward comments to Mr. Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, DC 20503, and Mr.
John V, Wenderoth, DOD Clearance
Officer, OASD(C), DIRMS, IRAD, Room
1A658, Pentagon, Washington, DC 20301,
telephone (202) 897-1195.

A copy of the information collection
request may be obtained from Mr.
Robert L. Newhart, OASD, MRA&L{PI),
Room 3C800, Pentagon, Washington, DC
20301, telephone {202) 695-0643. This
survey is under contract.

M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense.

December 1, 1882.

[FR Doc. 82-33235 ¥Filed 12-6-82; 845 am)]
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following request for the collection of
information under the provisions of the
Paperwork Reduction Act {44 U.S.C.
Chapter 35). Each entry contains: (1)
Type of Submission; (2] Title of
Information Collection and Form
Number if applicable; (3) Abstract
statement of the need for the uses to be
made of the information collected; (4)
Type of Respondent; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; and (8) The point of contact
from whom a copy of the information
proposal may be obtained.

Revision

Application for Discharge—DD Form
2168.

This submission is for the review of
the form (revised) used by members of
approved civilian groups who
participated in a war effort and who are
considered to have served equivalent
active military duty during a war, The
form (DD Form 2168) is used to identify
and provide basic information needed to
search records and to develop sufficient
information to determine the applicant's
membership in a group approved by the
DOD Civilian/Military Service Review
Board for applicant's equivalent active
military service status.

Members of approved groups; 600
groups; 125 burden hours.

Forward comments to Mr. Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washingten, DC 20503, and Mr.
John V. Wenderoth, DOD Clearance
Officer, OASD(C), DIRMS, IRAD. Room
4B929, Pentagon, Washington, DC 20301,
telephone (202) 697-1195.

A copy of the request may be
obtained from Mr. Robert L. Newhart,
OASD, MRA&L(PI), Room 3C800,
Pentagon, Washington, DC 20301,
telephone (202) 695-06843.

M. S. Healy,

OSD Federal Register Linison Officer,
Department of Defense.

December 1, 1982.

[FR Doc. B2-33236 Filed 12-6-82; 8:95 am)
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following request far the collection of
information under the provisions of the
Paperwork Reduction Act (44 US.C.
Chapter 35). Each eatry contains: [1)
Type of Submissien; (2) Title of
Information Collection and Form
Number if applicable; [3) Abstract
statement of the need for the uses to be
made of the information collected; (4)
Type of Respondent; (5) An estimate of
the number of responses; [6) An
estimate of the tolal number of hours
needed to provide the information; [7)
To whom comments regarding the
information collection are to be
forwarded; and (8] The point of contact
from which a copy of the information
proposal may be obtained.

Extension (No Change)

Supplemental Personal Qualifications
Statement, DD-2250, designed for
computer entry.

To collect personal qualification
information from applicants for
computer entry by an optical mark
reader (OMR]) to generate an automated
applicant file to be used in determining
Qualifications (pass or fail), in addition
to rating and ranking applicants for
certification.

Individuals;: 25,000 respondents; 25,000
burden hours.

Forward comments to Mr. Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, DC 20503, and Mr.
John V. Wenderoth, DOD Clearance
Officer, OASD(C), DIRMS, IRAD, Room
1A658, Pentagon, Washington, DC 20301,
telephone (202) 697-1195.
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A copy of the information collection
request may be obtained from Mr.
Robert L. Newhart, OASD, MRA&L(PI),
Room 3C800, Pentagon, Washington, DC
20301, telephone (202) 695-0643.
Response of this information collection
is voluntary on the part of the
respondent. No contracting effort is
involved.

Dated: December 2, 19682,

M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense.

|FR Doc. 82-33323 Filed 12-8-82; 8:45 am|
BILLING CODE 3810-01-M

Defense Intelligence Agency Advisory
Committee; Closed Meeting

Pursuant to the provisions of
Subsection (d) of Section 10 of Public
Law 92-463, as amended by Section 5 of
Pub. L. 94409, notice is hereby given
that a closed meeting of a panel of the
DIA Advisory Committee has been
scheduled as follows:

Wednesday, January 12, 1983, Plaza
West, Rosslyn, Virginia. The entire
meeting, commencing at 0900 hours is
devoted to the discussion of classified
information as defined in Section
552b(c)(1), Title 5 of the U.S. Code and
therefore will be closed to the public.
Subject matter will be used in a special
study on future intelligence capabilities.

Dated: December 2, 1962.

M. 8. Healy,

OSD Federal Register Liaison Officer,
Department of Defease.

{FR Doc, 82-33321 Filed 12-6-82 8:45 am|
BILLING CODE 3810-01-M

Defense Intelligence Agency Advisory
Committee; Closed Meeting

Pursuant to the provisions of
Subsection (d) of Section 10 of Pub. L.
92-463, as amended by Section 5 of Pub.
L. 94409, notice is hereby given thata
closed meeting of a panel of the DIA
Advisory Committee is scheduled as
follows:

Tuesday, 11 January 1963, Plaza West,
Rosslyn, Virginia. The entire meeting,
commencing at 0900 hours is devoted to
the discussion of classified information
as defined in Section 5562b(c)(1), Title 5
of the U.S. Code and therefore will be
closed to the public. Subject matter will
be used in a study on Soviet naval
trends.

Dated: December 2, 1982.
M. S. Healy,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 82-33322 Filed 12-8-82; 6:46 am)
BILLING CODE 3810~-01-M

DEPARTMENT OF EDUCATION

Privacy Act of 1974; Matching Program

AGENCY: Education Department.
ACTION: Notice of Matching Program.

SUMMARY: The Secretary announces a
one-time computer match of records of
borrowers in default on loans made
under the Guaranteed Student Loan and
National Direct Student Loan Programs
against records of Federal employees
(civilian, military, current and retired).
This information is contained in systems
of records subject to the provisions of
the Privacy Act of 1974. Under the
requirements of the OMB guidelines, the
procedures for conducting the match are
set out in this notice. The goal of this
matching program is to reduce the
amount of outstanding debt owed to the
Department by individuals as a result of
their participation in student financial
assistance programs.

DATE: The match was initiated in August
1982.

FOR FURTHER INFORMATION CONTACT:
Robert F. Raspen, or James DeAguiar,
Office of the Inspector General,
Department of Education, 400 Maryland
Avenue, SW. (Switzer Building, Room
4200, Mail Stop 2411), Washington, D.C.
20202,

SUPPLEMENTARY INFORMATION: The
Department's Office of Inspector
General (OIG) is participating in the
President's Council on Integrity and
Efficiency matching program entitled,
“Federal Employees Receiving
Government Assistance.” In August, the
OIG initiated a matching program for
the Department in two areas of
defaulted student loans. Names of
defaulters identified from Privacy Act
Systems of Records of the Guaranteed
Student Loan (GSL) and the National
Direct Student Loan (NDSL) Programs
were matched against personnel records
of current and retired military and
civilian employees of the United States
Government that were provided by four
Federal agencies.

A new routine use concerning
computer matches of student financial
assistance systems of records was
published in the Federal Register on
June 28, 1982 (47 FR 27885). The
matching program incorporates strong
provisions to assure that records are
adequately safeguarded and that

unwarranted disclosures do not occur.
Attached to this notice is the Report of a
Matching Program as required by
paragraph 5.f.1 of the Revised
Supplemental Guidance for Conducting
Computerized Matching Programs
issued by the Office of Management and
Budget (47 FR 21656; May 19, 1982). A
copy of this notice has been provided to
both Houses of Congress and the Office
of Management and Budget.

Dated: December 2, 1982,
T. H. Bell,
Secretary of Education.

Report of a Matching Program

a. Authority: The legal authority under
which the computer match is being
conducted is Title 5 United States Code,
Section 552a(b) (1) and (3); and the
Inspector General Act of 1978 (Pub. L.
95-452).

b. Program Description: In August
1982 the Department of Education (ED)
Office of Inspector General (OIG)
initiated a one-time computer match of
Federal personnel files from four
Federal agencies with certain Education
Department files on defaulted student
loans. The specific objectives of the
matching program are (1) to locate
Federal personnel (civilian, military,
current and retired) in default on loans
made under the Guaranteed Student
Loan and National Direct Student Loan
Programs; (2) to increase debt collection
and reduce loan defaults by Federal
employees by referring cases to their
employing agencies for appropriate
administrative action; and (3) to refer
cases to United States Attorneys for
enforced collection where appropriate,

The Veterans Administration (VA)
performed the actual match of the files
using VA computer equipment and
personnel under the direction of the ED/
OIG staff. ED's student loan default files
were provided to VA which is
responsible during the conduct of the
match program for providing central
storage, duplication, and control for the
Federal personnel files involved in the
match.

VA provided ED/OIG with the results
of the matches. This information was
turned over to the Director, Management
Services, Office of Student Financial
Assistance.

The Office of Student Financial
Assistance (OSFA) procedures include a
review of the matches to determine
whether the accounts are still in default.
For each account confirmed to be in
default, a letter will be sent to the
debtor at his or her Federal employment
address. The letter will ask for
repayment of the loan and inform the
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defaulter of the steps OSFA will take to
collect the loan, The envelope
containing the letter will be stamped in
a prominent location with the following
statement: "PERSONAL—Private, to be
opened by addressee only.” The debtor
will be given a brief but reasonable time
to make a satisfactory repayment
arrangement with OSFA (Regional
Offices or collection contractors) or the
appropriate guarantee agency. OSFA
will enlist the cooperation of guarantee
agencies in the collection efforts. OSFA
will forward a list to a designated
Senior official within each agency
identifying all employees of that agency
who have not made satisfactory
repayment arrangements. This referral is
designed to facilitate counseling of the
debtor by the employing agency
regarding the repayment of the loan,
Each case remaining unresolved will be
reviewed and, if appropriate, referred to
the United States Attorney for legal
action to enforce the debt. Where
appropriate, salary offsets and wage
garnishments will be effected on
nonresponsive debtors.

¢. Description of Personal Records:
The systems of records to be matched
include:

(1) The Department of Education:

(a) 18-40-0025 The NDSL Student
Loan Files, (b) 18-40-0027 the
Guaranteed Loan Program Claims and
Collections Master File, (c¢) 18-40-0030,
Guaranteed Loan Program-Loan Control
Master File, and (d) 18-40-0045, Student
Financial Assistance Collection Files,
published in the Federal Register on
June 2, 1981 [46 FR 29640, 29641 and
29649), April 20, 1982 (47 FR 16832, 16833
and 16835), and June 28, 1982 (47 FR
27886) (New routine use amendment to
systems of records).

(2) The Office of Personnel
Management: (a) OPM/CENTRAL-1,
Civil Service Retirement and Insurance
Records, and {(b) OPM/GOVT-1,
General Personnel Records, published in
the Federal Register on April 16, 1982 (47
FR 16474 and 16489).

(3) The Department of Defense:
S322.10 DLA-LZ Defense Manpower
Data Center published in the Federal
Register January 18, 1982 (47 FR 2751),
April 15, 1982 {47 FR 16193} (New
routine use amendment to systems of
records). :

(4) The Department of Transportation:
(a) U.S. Coast Guard 525, Active Duty
Payroll System, and [b) U.S. Coast
Guard 624, Personnel Management
Information System [PMIS), published in
the Federal Register December 7, 1981
(46 FR 59752 and 59766).

(5) The Tennessee Valley Authority:

(a) TVA-2, Personnel Files, [b) TVA-
11, Payroll Records, and [c) TVA-26

Retirement System Records, published
in the Federal Register February 12, 1980
(45 FR 9428, 9435, 9445), and December
29, 1981 (46 FR 62993) (New routine use
amendment to system of records.)

d. Period of the Match: This match
program began in August, 1982, and
should be completed during calendar
year 1983,

e. Security Safeguards: All computer
files and printed listings are safeguarded
in accordance with the provisions of the
National Bureau of Standards, Federal
Information Processing Standards 41
and 31, as applicable, and ED's ADP
Standards and Policies Manual, Section
8. The procedures for implementing the
matching program incorporate strong
provigions that assure that the records
are adequately safeguarded and
unwarranted disclosures do not occur.

Listings of the matches will be
retained by OSFA. OSFA will keep
copies of address updates and other
related correspondence between OSFA
and participating agencies in locked file
cabinets accessible only to designated
senior officials on a need-to-know basis.
The materials provided to OSFA will be
under the control of a designated official
in OSFA responsible for collections
activities. This person will designate
regional senior officials for coordination
of the Federal collection efforts. OSFA
will enlist the cooperation of Guarantee
Agencies in the collection efforts. The
status of collection efforts will be
monitored by OSFA and reported to the
Inspector General on a quarterly or
more frequent basis until all cases have
been resolved. Information about
individual accounts will be handled in
accordance with the Privacy Act of 1974.

f. Disposition of Match Records: No
new categories of information will be
created by OSFA as a result of the
matching program. All records of results
of the match will be maintained by
OSFA so long as an investigation, either
criminal or administrative, is active.
Disposal of records will be
accomplished in accordance with the
requirements of the Privacy Act and the
Federal Records Schedule.

[FR Doc. 82-33465 Flled 12-6-82; 0:21 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration
[Docket No. ERA-FC-82-027]
Powerplant and Industrial Fuel Use Act

of 1978: Electric Utility Conservation
Pians; Approval

AGENCY: Economic Regulatory
Administration, DOE.

AcTION: Notice of Approval of
Conservation Plans.

suMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE] has received a number
of electric utililty conservation plans
developed and submitted for DOE
approval pursuant to section 808 of the
Powerplant and Industrial Fuel Use Act
of 1978, as amended, 42 U.S.C. 8301 et
seq. ["FUA" or “the Act"). Pursuant to
10 CFR 508.5(b), DOE hereby gives
Notice of Approval of Conservation
Plans submitted by the electric utility
owners or operators listed in the
SUPPLEMENTARY INFORMATION section
below.

The public file for each of the listed
electric utility owners or operators
containing this Notice of Approval of
Conservation Plans and all other
pertinent documents is available for
inspection at the Department of Energy,
Freedom of Information Reading Room,
1000 Independence Avenue, SW., Room
1E-190, Washington, D.C. 20585,
telephone (202) 252-6020. Approval of
each conservation plan is based on
ERA's consideration of the entire record
of the proceeding, including any
comments received during the public
comment period for each plan.

DATE: In accordance with 10 CFR
508.5(b), this Notice shall take effect on
December 7, 1982,

FOR FURTHER INFORMATION CONTACT:

Clifford Tomaszewski, Office of Fuels
Programs, Economic Regulatory
Administration, Forrestal Building,
Room GA-073 F, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
(202) 252-2201.

Henry Garson, Esq,, Acting Assistant
General Counsel for Coal Regulations,
Office of the General Counsel,
Forrestal Building, Room 6D-033, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, {202) 252—
6947

SUPPLEMENTARY INFORMATION: Section
1023 of the Omnibus Budget
Reconciliation Act of 1881, Pub. L. 97-35
(OBRA) amended FUA by adding a new
section 808, entitled “Electric Utility
Conservation Plan.”

Section 808 requires utilities which
own or operate any existing electric
powerplant which used natural gas as a
primary energy source between August
14, 1980 and August 13, 1981, and which
also plan to use natural gas in any
electric powerplant, to develop and
submit to DOE for approval a
conservation plan to conserve electric
energy. The plan must set forth the
means to achieve the conservation of
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electric energy at a level equal to 10
percent of the electric energy output of
the utility sold within its own system
which was attributable to natural gas
during the four calendar quarters ending
on June 30, 1961. Approved plans must
be fully implemented during the five
year period following DOE approval.

Notices of Receipt of the proposed
conservation plans described below,
providing for a thirty (30) day public
comment period during which interested
persons were invited to submit written
comments concerning the content of any
such proposed conservation plan, were
published in the Federal Register on
August 12 and 27, 1982 and September
17, 1982 {47 FR 35033, 37952 and 41163,
respectively). No comments on these
proposed plans were received.

Based upon the entire record of this
proceeding, ERA has determined that
the conservation plans of each of the
following utilities meet the requirements
for approval contained in 10 CFR 508.8. -
ERA is restricted by the 120-day time
limitation imposed by the Act on the
plan approval process as to the amount
of information which can be analyzed in
order to ascertain the environmental
significance of approval of these plans.
However, based on the information
contained in each utility's submittal,
ERA has determined, pursuant to 10
CFR 508.5, that the conservation
programs contained in the plan of each
utility listed below should not produce
environmental consequences significant
enough to warrant detailed
documentation pursuant to the National
Environmental Policy Act or its
implementing regulations (40 CFR Part
1500 et seq.). Thus this action clearly
does not represent a major Federal
action significantly affecting the quality
of the human environment. Pursuant to
10 CFR 508.5 and section 808{d)(1) of
FUA, DOE hereby approves the electric

utility conservation plans submitted by
the utilities listed below.

Each of the electric utilities whose
plans are approved herein shall
annually submit a report to ERA
pursuant to 10 CFR § 508.7 identifying
the steps taken during the preceding
year to implement its approved plan.
Each such report shall be submitted
within thirty (30) days after the close of
a calendar year, beginning with the
close of calendar year 1983. The repor!
shall be sent to: Robert I. Davies,
Director, Fuels Conversion Division,
Office of Fuels Programs, Economic
Regulatory Administration, Forrestal
Building, Room GA-093, 1000
Independence Avenue, SW.,
Washington, D.C. 20585.

The following utilities' conservation-
plan are approved:

Utilities FC Casa No.

City of Columbia Water and_Light
Department, Columbia, MO
Clty of Lahyene Depanmenl ol uuw
ties, L

G1y of WGW\gton. Weﬂhgum KS ...
Florida Power Cormp,, SL Pelevsburg

50631-8999-99-49

51549-9980-59-49
53232-9990-99-49

FL 51007-9999-99-49
fowa Public Service Co., Sioux City, .
1A 51408-8999-99-49

New Oreans Public Service, inc.,
New Orleans, LA 52024-9999-99-49

Public Service Commission of Yazoo

52406-9999-99-49
| 53370-9999-99-49

52411-9999-96-48
50549-9999-99-49

A NH
Public Utilities Board, Brownsville, TX...
Southemn California Edison Co., Rose-
mead, CA
Utiliies Commission, City ol New
Smyrna Beach, New Smymna, FL ......

52721-9099-99-49

52031-9998-99-49

Issued in Washington, D.C. on November
30, 1982,
Robert L. Davies,
Director, Fuels Conversion Division, Office of
Fuels Programs, Economic Regulatory
Administration.

[FR Doc. 8235179 Filed 12-6-82: 8:45 am|
BILLING CODE 8450-01-M
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