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Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Washington, D.C., see
announcement in the Reader Aids section at the end of
this issue.

8942 Protection of Human Subjects HHS/FDA issues
final regulations on informed consent requirements
and establishes standards for and lists review
activities of institutional review boards for clinical
investigations; effective 7-27-81 (Part IX of this
issue) (4 documents)

8854 Black Lung Labor/ESA proposes procedures for
handling discrimination complaints filed by coal
miners (Part Il of this issue) and clarification of
situations where a lessor of mining property will not
be liable for payment of benefits; comments by
3-30-81 (2 documents)

8622 Food Relief Programs USDA/FNS announces
new income poverty guidelines to determine
eligibility for free and reduced price meals and free
milk in centers under the Child Care Food Program
and for sponsors under the Summer Program;
effective 1-27-81

8922 Food Stamps USDA/FNS sets standards of
eligibility for duration of an emergency; effective
1-27-81, and proposes procedures for assistance
during natural disasters and modification of
procedures for replacement of lost or stolen
authorizations and nondelivered, stolen or
destroyed coupons; comments by 3-30-81 (Part VIII
of this issue) (3 documents)

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday. 9008 Manpower Training Programs Labor/ETA
(not published on Saturdays, Sundays, or on official holidays), proposes to revise rules concerning complaints,
by the Office of the Federal Register, National Archives and investigations and sanctions under the
Records Service, General Services Administration, Washington, Comprehensive Employment and Training Act;
D.C. 20408, under the Federal Register Act (49 Stat. 500, as comments by 3-30-81 (Part XIII of this issue)
amended; 44 US.C. Ch, 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I). 8608 Rural Housing USDA/FmHA announces
Distribution is made only by the Superintendent of Documents, moratorium on transfers and assumptions of certain
US. Government Printing Office, Washington, D.C. 20402 Section 502 loans; effective 1-30-81
The Federal Register provides a uniform system for making 8996 Energy Conservation DOE/SOLAR solicits
available to the public regulations and legal notices issued by suggestions by 5-27-81, for new conservation and
Federal agencies. These include Presidential proclamations and renewable resource measures to add to Residential
Executive Orders and Federal agency documenfs having general Conservation Service Program (Part X1l of this
applicability and legal effect, documents required to be issue) (2nd of 3 documents)
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public 8646 Petroleum Allocation DOE/ERA issues notice of
inspection in the Office of the Federal Register the day before intent regarding “national domestic crude oil supply
they are published, unless earlier filing is requested by the ratio” (DOSR) .
fssuing agency.
The Federal Register will be furnished by mail to subscribers, 8469 Gasohol Treasury/BATF provides final

free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the

regulations relating to denatured alcohol and rum;
effective 2-26-81

Superintendent of Documents, U.S. Government Printing Office, 8566  Improving Government Regulations Commerce/

Washington, D.C. 20402, Sec'y amends semi-annual agenda of proposed
regulations

There are no restrictions on the republication of material

appearing in the Federal Registor, 8513  Freedom of Information GSA provides
procedures for public access to records; effective

Questions and requests for specific information may be directed 1-27-81

to the telephone numbers listed under INFORMATION AND

ASSISTANCE in the READER AIDS section of this issue. 8529 Privacy Act Document OPM

8823  Sunshine Act Meetings

Separate Parts of This Issue
8854 Part ||, Labor/ESA

8894  Part V, Labor/P&WBP (2 documents)
Vi [DELETED)

8908 Part Vi[

8910  Part VII, Commerce/Sec'y

8922 Part vm USDA/FNS (3 documents)
8942  Partl imsmm (4 documents)
8982 Part x

8986  Part Xi EPA (2 documents)

8996  Part Xil, DOE/SOLAR (3 documents)
9008  Part Xili, Labor/ETA
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ACTION Organization, functions, and authority delegations:

8520

8435

8533

8607

8607

8787

8645

RULES
Rlectoral and lobbying activities; prohibitions

Agricultural Marketing Service
RULES
Oranges (navel) grown in Ariz. and Calif.
PROPOSED RULES
Milk marketing orders:
Nebraska-Western lowa
NOTICES
Committees; establishment, renewals, terminations,
elc.:
Hop Marketing Advisory Board

Agricultural Stabilization and Conservation
Service
NOTICES
Feed grain donations:
Devils Lake Sioux and Chippewa Tribes, N. Dak.

Agriculture Department

See Agricultural Marketing Service; Agricultural
Stabilization and Conservation Service; Animal
and Plant Health Inspection Service; Farmers
Home Administration; Food and Nutrition Service:
Forest Service; Soll Conservation Service.

Alcohol, Tobacco and Firearms Bureau

RULES

Denatured alcohol and rum; automotive gasoline
use; formula; final

Animal and Plant Health Inspection Service

NOTICES

Environmental statements; availability, etc.:
Biological Control Satellite Facility, Niles, Mich.;
construction of greenhouse

Antitrust Division
NOTICES
Competitive impact statements and proposed
consent judgments:
United Technologies Corp.

Army Department

NOTICES

Environmental statements; availability, etc.:
Fort Devens, Mass.; on-going operation

Bonneville Power Administration

NOTICES

Environmental statements; availability, etc.:
Pacific Northwest power supply system; role of
BPA and participation in hydro-thermal power
program

Civil Aeronautics Board

RULES

Air taxi operators, classification and exemption:
Commuter air carriers, data submission
requirements for fitness determinations

8561

8631
8823

8566
8910

8641

* Fees and charges for special services:
distribution responsibility for priced publications
transfered to GPO

PROPOSED RULES

Air carriers:
Oversales and denied boarding compensation,
exclusions

Air taxi operators, classification and exemption:
Commuler air carriers; certification; termination
of proceeding

NOTICES

Free and reduced-rate transportation; bartered

items, resale

Hearings, etc.:
Air Florida, Inc.; show-cause proceeding
American Airlines, Inc.
Guy-American Airways, Inc., fitness
investigation
Laker Airways Ltd. ‘
Munz Northern Airlines, Inc.; fair and reasonabl
service mail rates
Peninsula Airways, Inc. et al.; fair and
reasonable service mail rates

Meetings; Sunshine Act (2 documents)

Civil Rights Commission
NOTICES
Meetings:

Inter-Regional Committees
Meetings; State advisory committees:

Connecticut

Maine

Maryland

Minnesota

Oklahoma

Oregon

Pennsylvania

Rhode Island

Virginia

Commerce Department

See also International Trade Administration;

National Oceanic and Atmospheric Administration;

National Technical Information Service.

PROPOSED RULES

Improving Government regulations:
Regulatory agenda; amendment

Voluntary laboratory accreditation program,

Nationsl; criteria for accrediting testing

laboratories and to eliminate need for criteria

committees

Commodity Futures Trading Commission
NOTICES
Self-regulatory organizations; proposed rule
changes:
Chicago Mercantile Exchange; six-month U.S.
Treasury bills
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Conservation and Solar Energy Office NOTICES
PROPOSED RULES Unemployment compensation; extended benefit
Residential conservation service program: periods:
9005 Federal standby plan for States with no 8801 Alabama et al.
approved RCS plans or with inadequately ”
implemented plans; extension of time and Employment Standards Administration
hearings PROPOSED RULES
8996 Foam insulation; material and installation Black lung disease:
standards; proposed use of urea-formaldehyde 8570 Claims for benefits, mine lessor liability;
5004 New energy conservation and renewable clarification
resource measures; inquiry 8854 Discrimination complaints, handling procedures
; 8890 Longshoremen's and harbor workers’ compensation
Customs Service and special fund assessments, claims
NOTICES administration
Petroleum products, approved public gauger:
8820 Core Laboratories, Inc. Department
See also Bonneville Power Administration;
Defense Department Conservation and Solar Energy Office; Economic
See Army Department. Regulatory Administration; Energy Research Office;
Federal Energy Regulatory Commission.
Drug Enforcement Administration NOTICES
NOTICES Meztings:
Registration applications, etc.; controlled 8644 International Energy Agency Industry Advisory
substances: Board
8799 Dow Chemical Co, 8645 National Petroleum Council
8799 Eli Lilly & Co.
8799 Ganes Chemical Co. Energy Research Office
8799 Warren, David W., D.O. NOTICES
Meetings:
Economic Regulatory Administration 8709 Energy Research Advisory Board
NOTICES
Canadian crude oil allocation program: Environmental Protection Agency
8646 January through March (1981) RULES
Consent orders: Air programs, energy-related authority; delayed
8647 Delta Refining Co. compliance orders, etc.:
8645 Manhattan & Queens Fuel Oil Corp. et al. 8491 lllinois
8646 Crude oil entitlements program; national domestic 8492 Virginia
supply ratio Air quality implementation plans; approval and
Meetings: promulgation; various States, etc.
8648 National Petroleum Council; change 8471 California
< Natural gas; fuel oil displacement certification 8472 1llinois
applications: 8473, Indiana (2 documents)
8649 American Cyanamid Co. 8474
8648 Public Service Electric & Gas Co. 8475 Massachusetts
Natural gas exportation and importation petitions: 8476 Michigan
8649 Boston Gas Co. 8477, New York {2 documents)
8647 Midwestern Gas Transmission Co. 8480
Powerplant and industrial fuel use; existing 8481 Ohio
powerplant or installation: classification requests: Air quality planning purposes; designation of areas:
8651 Wabash Power Equipment Co. 8495 New York
Powerplant and industrial fuel use; prohibition Noise abatement programs:
orders, exemption requests, etc.: 8497 Medium and heavy trucks and truck-mounted
8650 Anheuser-Busch, Inc. solid waste compactors, deferral of effective
Public Utility Regulatory Policies Act of 1978; dates
8650 Master metering standard; proposed voluntary PROPOSED RULES
guideline; cancellation of hearing Air pollution; standards of performance for new
Remedial orders: stationary sources:
8648 National Distillers & Chemical Corp. 8587 Bulk gasoline terminals; extension of time
8587 Graphic arts industry; publication rotogravure
Education Department printing; clarification
NOTICES Air pollution control, new motor vehicles and
Grant applications and proposals, closing dates: engines:
8643 Teacher centers program; correction 8982 Tampering enforcement; advance notice
Air quality implementgtion plans; approval and
Employment and Training Administration promulgation, various States, etc.:
PROPOSED RULES 8575~ Ohio (3 documents)
Comprehensive Employment and Training Act 8583
programs:
9008 Complaints, investigations, and sanctions
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8586

8588

8589

8992

8986

8860
8590

8709

8710~
8718

8823

8435

8608

8608

8600

8723

8721

8720,
8723
8722

8723

Pennsylvania

Air quality planning purposes; designation of areas:

Indiana
Hazardous waste programs, State; interim
authorization:

Kentucky
Toxic substances:

Environmental test standards; physical, chemical,

and environmental persistence characteristics;
extension of time

Premanufacture testing policy for new chemical
substances

Water pollution; effluent guidelines for point source

categories:
Porcelain enameling
Textile mills; best available technology, best
conventional technology, and pretreatment and
new source performance standards; information
availability

NOTICES

Air quality implementation plans; approval and

promulgation:
Regulatory Flexibility Act; criteria and control
technologies; certification

Toxic and hazardous substances control:
Premanufacture notices receipts (6 documents)

Equal Employment Opportunity Commission
NOTICES
Meetings; Sunshine Act (2 documents)

Farmers Home Administration

RULES

Community facilities loans; population limits for

eligibility

NOTICES

Loans and grant disbursement:
Funds allocation, determination methods and
amounts; 1981 FY

Rural housing loans and grants:
Federal Domestic Assistance; tranfers and
assumptions moratorium

Federal Communications Commission
PROPOSED RULES
Radio stations; table of assignments:
Kentucky
NOTICES
AM broadcast applications accepted for filing and
notification of cut-off date
Hearings, etc.:
Trinity Broadcasting of Seattle et al.
Meetings:
Marine Services Radio Technical Commission (2
documents)

TV broadcast applications accepted for filing and
notification of cut-off date

Federal Election Commission
NOTICES
Meetings:

Clearinghouse Advisory Panel

8724

8723
8727

8454

8675
8676
8677
8677
8678
8678
8678,
8681

8652,

8652
8652
8653

8654
8654
8654
8655

8662
8663

8707

8708
8670
8671
8671
8671

8672 .

8675
8674

Federal Emergency Management Agency
NOTICES
Nuclear weapon accidents and nuclear weapon
significants incidents, response to; memorandum of
agreeement with DOD and DOE
Radiological emergency; State plans:

Alabama

North Carolina

Federal Energy Regulatory Commission

RULES
Natural Gas Policy Act of 1978:
Ceiling prices; temporary pressure buildup in
qualifying stripper wells; interim rule; correction
RULES

Natural Gas Policy Act of 1978:
Ceiling prices; high cost natural gas produced
from tight formations; Louisiana
Gathering and compression allowances; inquiry;
extension of time and technical conference
NOTICES
Hearings, etc.:
American Hydro Power Co.
American Hydroelectric Development Corp.
American Natural Gas Production Co. et al. (2
documents)
Appalachian Power Co.
Arkansas Power & Light Co.
Branch River Mill, Inc.
Cascade Water Power Development Corp.
Citizens Utilities Co.
Cruz, Edward S., and William L. Beavers
Delmarva Power & Light Co.
Detroit Edison Co.
Diamond Gas & Fuel Co.
El Paso Electric Co.
Energy Terminal Services, Inc.
Florida Power & Light Co.
Idaho Power Co.
Indiana & Michigan Electric Co. (2 documents)

lowa Public Service Co.
Kansas Gas & Electric Co. (3 documents)

Kansas Power & Light Co.

Kentucky Utilities Co.

Maine Electric Power Co.
Mid-Continent Power Pool

Montana Power Co.

Natural Gas Pipe Line Co. of America
Navajo Refining Co.

New England Power Co.

Niagara Mohawk Power Corp.

Ohio Edison Co.

Pacific Power & Light Co.

Producer’s Gas Co.

Southern Energy Co., et al.

Southern Natural Gas Co. et al.
Suncook Power Corp.

Thrifty Rent-A-Car Inc., of California
Trunkline Gas Co.

Union Electric Co.

United Gas Pipe Line Co.

Virginia Electric & Power Co.

West Texas Utilities Co.

Western Area Power Administration
Western Montana Electric Generating &
Transmission Cooperative et al.
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8675 Wisconsin Electric Power Co. Fiscal Service
B675 Wisconsin Public Service Corp. NOTICES
Natural gas companies: Bonds and notes, U.S. savings:
B676 Certificates of public convenience and necessity; 8820 Issuing and paying agents fees, increase
applications, abandonment of service and
petitions to amend Fine Arts Commission
Natural Gas Policy Act of 1978: NOTICES
8651 Alternate filing requirements application receipts 8641 Meetings
8665, Jurisdictional agency determinations (5
8670,  documents) Fish and Wildlife Service
““' mm
8695, Public entry and use;
8704 8525  Salt Plains National Wildlife Refuge. Okla., et al.
NOTICES
Federal Home Loan Bank Board 8755  Air quality; Federal class | areas; identification of
RULES integral vistas
Federal savings and loan system: 8760 Refuge Manual: availability
8438 Debit cards; remote service unit amendments
NOTICES Food and Drug Administration
Federal home loan bank system: RULES
8728 NOW accounts; collection, processing, and Animal drugs, feeds, and related products:
settlement of payment instruments; service fee 8467 Ayerst Laboratories, sponsor name change
schedule 8467 Procaine penicillin G sterile aqueous suspension
(injectable)
Federal Maritime Commission Color additivies:
PROPOSED RULES 8461 D & C Orange No. 4
8599  Routine rate actions; exclusion from reporting Food additives:
requirement 8466 N-Methyl-N-(tall oil acyl) taurine, sodium salt ,
NOTICES 8465 Polysorbate 60 and polysorbate 80
8732  Agreements filed, etc. 8462  Fruit juices, canned; grapefruit juice, identity
standards and fill of container
Federal Reserve System Human subjects, protection:
RULES 8958 Clinical investigations; institutional review
International banking operations (Regulation K}): boards
8437 Investments by United States banking 8942 Informed consent requirements
organizations in foreign companies; 8979 Prisoners involved in clinical investigation
interpretation research activities; correction
NOTICES Organization and authority delegations:
Applications, elc: 8454 Hearing Clerk’s Office renamed as Dockets
8733 Benz Holding Co. Management Branch
8736 Chittenden Corp. 8454 Office of the Commissioner, reorganization and
8733 Consolidated Bank Corp. location changes
8735 First Financial Corp. NOTICES
8735 Jayhawk Bancshares, Inc. Animal drugs, feeds, and related products:
8735 Mercantile Bancorporation. Inc. 8741 Pig Ration-Ban-250; hearing denied and
8733 Metro Bank Corp. application refused
8735 NBC Bancshares, Inc, 8737 Clams, fresh and frozen; memorandum of
8735 Northern Indiana Bancshares, Inc. understanding with United Kingdom Health and
8733 Peoples Savings & Investment, Inc. Social Security Department
8734 Texas Commerce Bancshares, Inc. (2 documents) Human subjects, protection:
8734 Weatherford Bancshares, Inc. 8960 Clinical investigations; expedited review
8736 Whiting Bancshares, Inc, procedures
Bank holding companies; proposed de novo Laser variance approvals, etc.:
nonbank activities: 8739 Heartbreak Hotel Corp.
8732, Citicorp et al. (2 documents) 8740 Laser Concepts
8734 8740 Lightform
8823 Meetings: Sunshine Act (2 documents) Medical devices:
8736 Combiflex hydrophilic contact lens solution;
Federal Trade Commission premarket approval
RULES
Prohibited trade practices: Food and Nutrition Service
B445 Litton Industries, Inc., et al. RULES
PROPOSED RULES Food stamp program:
Prohibited trade practices: 8922 Disaster victims; emergency food assistance
8567 Owen-Corning Fiberglas Corp., correction PROPOSED RULES
NOTICES Food stamp program:
8824  Meetings; Sunshine Act 8923 Disaster victims, emergency food assistance




Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Contents VI

8922

8622

8626
8626

8626

8513
8513

8760

8744

8743

8754

8761

Lost or stolen food stamp authorizations and
nondelivered, stolen or destroyed coupons;
replacement

NOTICES

Child nutrition programs:
Meals and milk, free and reduced price; income
poverty guidelines for determining eligibility;
mid-year change

Forest Service

NOTICES

Environmental statements; availability, etc.:
Francis Marion National Forest, land and
resource management plan, South Carolina
Spruce Budworm Management Program, Maine;
correction

Meetings:
Fremont National Forest Grazing Advisory Board

General Services Administration
See also National Archives and Records Service;
Public Buildings Service.

RULES
Freedom of Information Act; implementation
Property management:

ADP and telecommunications; condition codes

Geological Survey
NOTICES

Outer Continental Shelf; oil, gas, and sulphur
operations; development and production plans:
Gulf Oil Exploration & Production Co.

Health and Human Services Department

See also Food and Drug Administration; Health

Resources Administration; Health Services

Administration; National Institutes of Health;

Public Health Service; Social Security

Administration.

NOTICES

Organization, functions, and authority delegations:
Human Development Services Office

Health Resources Administration
NOTICES
Committees; establishment, renewals, terminations,
etc.:
Health Planning and Development National
Council

Health Services Administration

NOTICES

Medical reimbursement rates; inpatient and
outpatient medical care 1981 FY

Heritage Conservation and Recreation Service
NOTICES
National Landmarks National Registry; proposed
additions, deletions, etc.:

Virgin Islands and Washington

Interior

See Fish and Wildlife Service; Geological Survey;
Heritage Conservation and Recreation Service;
Land Management Bureau.

8634
8635

8636
8637

8637

8525

8524

8601

8779
8786

8761,
8764
8787
8769,
8780~
8785
8778

8785

8787

§Eagggssss
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International Trade Administration
NOTICES
Scientific articles; duty free entry:
Bryn Mawr College
Labor Department et al.
National Bureau of Standards
Northeastern University
University of Arizona et al.
University of California
University of Illinois
University of Michigan et al.
Steel trigger price mechanism:
Product coverage request and coverage review
procedure; review and clarifications, ete.

Interstate Commerce Commission
RULES
Legal assistance referral service program for
participation in Commission proceedings; CFR part
removed
Motor and water carriers, etc.:
Operating authority application procedures
PROPOSED RULES
Practice and procedure:
Rail carriers; waiver of insignificant amounts and
simplification of special docket proceedings
Tariffs and schedules:
Motor carriers; elimination of certificates as
measure of ‘holding out’
NOTICES
Hearing assignments
Long and short haul applications for relief
Motor carriers:
Finance applications (2 documents)

Fuel costs recovery, expedited procedures
Permanent authority applications (6 documents)

Permanent authority applications; restriction
removals
Rate bureau investigation (shipper-affiliation);
reopening of proceeding

Rail carriers:
Consolidated Rail Corp.; class rate prescription

Justice Department
See Antitrust Division; Drug Enforcement
Administration.

Labor Department
See also Employment and Training Administration;
Employment Standards Administration; Mine
Safety and Health Administration; Pension and
Welfare Benefit Programs Office.
NOTICES
Adjustment assistance:

Alison Ayres et al.

B & W Shake Co,, Inc. et al.

Carla Leather, Inc.

Illinois Tool Works, Inc.

Lustre Plating Co.

M & A Manufacturing Corp.

Maida Development Co.

Maxson Corp. et al.

R. C. Allen Co., Inc.

Spectator Casuals, Inc.

Standard Products Co,




Vil Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Contents
8804 Wagner Electric Corp. 8638 New England Fishery Management Council
Committees; establishment, renewals, terminations,
efc.: National Science Foundation
8810 Steel Tripartite Advisory Committee NOTICES
Industry study reports for adjustment assistance Meetings:
eligibility: 8811 Advisory Council; correction
8803 Motor vehicles
Meetings:
8804 International Labor Standards Tripartite ::m TECMONE JATonmIDE S e
Advisory Panel 8641 Inventions, Government-owned; availability for
Land Management Bureau Uosnsiog
RULES
Public land orders: m""’““" Transportation Safety Board
::223 g:;?: -~ 8824 Meetings; Sunshine Act
NOTICES
Meetings: Nuclear Regulatory Commission
8754 Craig District Advisory Council RULES
8754 Susanville District Advisory Council 8436  National security information program,
8755 Ukiah District Advisory Council; correction implementation; access authorization fees
NOTICES
Mine Safety and Health Administration Environmental statements; availability, etc;
NOTICES 8811 Southern California Edison Co. et al.
Petitions for mandatory safety standard 8824 Meetings; Sunshine Act (2 documents)
modifications:
8802 Amoco Minerals Co. Oceans and Atmosphere, National Advisory
8802 Imco Services Committee
8802 Round Mountain Coal Co., Inc. NOTICES
8803 Sunshine Mining Co. 8810 Meetings
8803 Triple M&K Coal Co.
National Aeronautics and Space Administration e oy bl e g
NOTICES
St 5 Employee benefit plans:
8810 Aem?ll)iace contractors; awards of $10 million or 8894 Suspension of benefit rules
more; list PROPOSED RULES L
Employee benefit plans:
National Archives and Records Service 8906 Retirement benefits; suspension during
“OM 'mﬁ . reemployment
6758 ;iens’ o R Ol 8571 Employee retirement income security: definitions
DUV NEVISOEY. LNIINIAtS and coverage; supplemental payments
National Highway Traffic Administra
NOTICES lghway bt RN Personnel Management Office
Meetings: RULES
8820 Safety, Bumper, and Consumer Information 8433  Reemployment rights: individual separated from
Programs, cancelled Federal employment for specified period of service
with American Institute of Taiwan
National 1 Health PROPOSED RULES
NOTICES iU Of 8529  Personnel records, establishment of Employee
Meetings: Performance Folder (EPF)
8753 Cancer National Advisory Board 'Com mmi“cn . blish 1 :
8753 Research Resources National Advisory Council 2 ttees; establishment, renewals, terminations,
elc.:
National Mediation Board 8813 White House Fellowships, President’s
ocEs Commission
8824  Meetings: Sunshine Act 8812 Privacy Act; systems of records
National Oceanic and Atmospheric Public Buildings Service
Administration NOTICES
NOTICES Environmental statements; availability, etc.:
Fishery conservation and management: 8736 Post office and courthouse, annex; construction,
8638 Spiny lobster; Gulf of Mexico Fishery repair and alteration; Charleston, 5.C.: meeting
Management Council; hearings
8639 Spiny lobster; South Atlantic Fishery Public Health Service
Management Council; hearings RULES
Meetings: Fellowships, internships, training:
8638 Caribbean Fishery Management Council 8518 Health education assistance loan program

i
Il
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8446

8568

8814,

8815
8818
8825

8814
8817

8441

8819
8819
8819

8569

8627
8627

8629
8627
8628
8628

8820
8820

Securities and Exchange Commission

RULES
Employee benefit plans:
Application of Securities Act, interpretation
RULES

Brokers and dealers; securities net capital
requirements:
Alternative net capital requirements and
percentage deductions increase to reflect market
value fluctuations; extension of time
NOTICES
Hearings, etc.:
Centennial Capital Special Fund, Inc. (2
documents)
Lexington Tax Free Daily Income Fund, Inc.
Southwestern Electric Power Co,
Meetings; Sunshine Act
Self-regulatory organizations; proposed rule
changes:
Boston Stock Exchange, Inc.
New York Stock Exchange, Inc.

Small Business Administration
RULES
Administration:
Authority delegations to conduct program
activities in field offices
NOTICES
Disaster areas:
Arkansas
New Jersey
Texas

Social Security Administration

PROPOSED RULES

Social security benefits:
Disability insurance; methods of computing
benefits payable to family of worker; correction

Soll Conservation Service
NOTICES
Environmental statements; availability, etc.:
Big Creek Watershed, Ark.
Central Sonoma Watershed Project, Spring Creek
Subwatershed, Calif.
gl:irksbutg Flood Prevention RC&D Measure,
0
Eugene Covered Bridge Critical Area Treatment
RC&D Measure, Ind.
Scioto Vocational School Critical Area
Treatment RC&D Measure, Ohio
(S);:;uce Street Flood Prevention RC&D Measure,
0

State Department

RULES

Passporis:
Criminal court order cases; denial of passport
facilities

NOTICES

Meetings:
International Radio Consultative Committee
Shipping Coordinating Committee

Transportation Department
See National Highway Traffic Safety
Administration.

Treasury Department
See also Alcohol, Tobatco and Firearms Bureau;
Customs Service; Fiscal Service.
NOTICES
Committees; establishment, mnewals. terminations,
elc.:
8821 Debt Management Advisory Committees
Notes, Treasury:
8821 M-1983 series

Veterans Administration
PROPOSED RULES
Adjudication; pensions, compensation, dependency,
etc.:

8574 Veterans benefits; length of service requirement
NOTICES
Senior Executive Service:

8822 Bonus awards schedule

MEETINGS ANNOUNCED IN THIS ISSUE

AGRICULTURE DEPARTMENT
Forest Service— :

8626 Fremont National Forest Grazing Advisory Board,
Lakeview, Oreg., 3-6-81

CIVIL RIGHTS COMMISSION

8632 Maine Advisory Committee, Augusta, Maine,
2-12-81

8632 Midwestern, New England, Central, Rocky
Mountain, Southwestern and Northwestern
Regions, Minneapolis, Minn., 2-12 and 2-13-81

8633 Minnesota Advisory Committee, Minneapolis,

Minn., 2-12-81

8633 Oklahoma Advisory Committee, Lawton; Okla.,
2-17-81

8633 Oregon Advisory Commitiee, Klamath Falls, Oreg.,
2-6-81 -

8633 Pennsylvania Advisory Committee, Philadelphia,
Pa., 2-19-81

8633  Rhode Island Advisory Committee, Providence, R.L,
2~11-81

8633  Virginia Advisory Committee, Richmond, Va.,
2-26-81

COMMERCE DEPARTMENT
National Oceanic and Atmospheric
Administration—

8638 Caribbean Fishery Management Council, Santurce,
P.R., 2-17 through 2-19-81

8638 New England Fishery Management Council,
Scientific and Statistical Committee, Boston, Mass.,
2-11-81

ENERGY DEPARTMENT
Environmental Conservation Committee, Land Use
Task Group, Washington, D.C,, 2-2-81

8644 International Energy Agency, Industry Advisory
Board, London, England, 1-28-81; Paris, France,
1-20-81; Industry Working Party, Paris, France.

1-28-81 and 1-28 through 1-30-81

Energy Research Office—

8709 Energy Research Advisory Board, Geothermal
Panel, Washington, D.C., 2-4-81
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FEDERAL COMMUNICATIONS COMMISSION ENVIRONMENTAL PROTECTION AGENCY
8720, Marine Services Radio Technical Commission, 8992 Environmental test standards, Washington, D.C.,
8723  Special Committee No. 74, 2-10 and 2-11-81; changed from 2-10-81 to 3-31-81, location change
Special Committee No. 75, 2-24-81; Special
Committee No. 76, 2-11-81; Special Committee No, HEALTH AND HUMAN SERVICES DEPARTMENT
78, 2-10-81; Executive Committee, 2-19-81; National Institutes of Health—
Washington, D.C. 8753  National Advisory Research Resources Council,
Bethesda, Md., 2-5 and 2-6-81, changed agenda
FEDERAL ELECTION COMMISSION
8723  Clearinghouse Advisory Panel, Washington, D.C., INTERIOR DEPARTMENT
2-23 and 2-24-81 Land Management Bureau—
8755  Ukiah District Advisory Council, Ukiah, Calif.,
FINE ARTS COMMISSION changed from 2-12-81 to 2-26-81
8641  Appearance of Washington, D.C.. Washington,
D.C., 2-10-81 NATIONAL SCIENCE FOUNDATION
8811  Advisory Council, Task Group No. 14, Washington
GENERAL SERVICES ADMINISTRATION D.C., changed from 2-10-81 to 2-11-81, room
8736  National Archives and Records Service— change .
Preservation Agvisory Committee, Preservation of
Extant Documents and Artifacts Subcommittee, TRANSPORTATION DEPARTMENT
Chicago, L, 2-9-81 National Highway Traffic Safety Administration—
Public Buildings Service— 8820 Safety, bumper and consumer information
8736 U.S. Post Office and Courthouse, Charleston, S.C. programs, 1-28-81, cancelled
# HEARINGS
HEALTH AND HUMAN SERVICES DEPARTMENT
National Institutes of Health— m"f‘ wnmsm’ :
8753 National Cancer Advisory Board, 2-2 and 2-4-81; 23;:;2?“8?5::‘"‘0 and Atmospheric
m‘:;:‘ss ?:r[g:g;?: g:zc;'g:‘;"é:hi:ugéi p:;::ial 8638  Gulf of Mexico Fishery Management Council, 2-10
Planning and Budget Subcommittees, 2-2-81; through 2-12, 2-17 and 2-18-81 :
Bethesda, Md. 8639  South Atlantic Fishery Management Council, 2-10
through 2-12, 2-17 through 2-19-81
INTERIOR DEPARTMENT
Land Management Bureau— ENVIRONMENTAL PROTECTION AGENCY
8754  Craig District Advisory Council, Craig. Colo.. 8589  Kentucky hazardous waste management program.
2-26-81 - 2-23-‘81
8754  Susanville District Advisory Council, Ravendale,
Calif., 2-24 and 2-25-81 CHANGED HEARINGS
ENERGY DEPARTMENT
LABOR DEPARTMENT :
8804 International Labor Standards Tripartite Advisory Con‘servahon and Solar Energ)_' Offioe—
Panel, Washington, D.C.. 2-10-81 9005 Residential Conservation Service Program, changed
from 1-28 and 1-29-81 to 2-19, 2-20, 2-286, and
OCEANS AND ATMOSPHERE NATIONAL ADVISORY 2-27-81
COMMITTEE Economic Regulatory Administration—
8810 Independent Area Task Force, Marine 8650 Master metering standard, 1-27-81, cancelled
Transportation Subgroup, Washington, D.C., 2-26
and 2-27-81 ENVIRONMENTAL PROTECTION AGENCY
8587  Bulk gasoline terminals, 1-21-81, extended to
STATE DEPARTMENT 1-28-81
8820 International Radio Consultative Committee, Study
Group 5, Washington, D.C., 2-10-81
8820  Shipping Coordinating Committee, Safety of Life at

Sea Subcommittee, Washington, D.C.. 2-10-81

CHANGED MEETINGS

8632
8632

CIVIL RIGHTS COMMISSION

Connecticut Advisory Committee, Cromwell, Conn.,

changed from 2-5-81 to 1-29-81
Maryland Advisory Committee, Annapolis, Md..
changed from 1-21-81 to 1-28-81

ENERQY DEPARTMENT

Emergency Preparedness Committee, Coordinating
Subcommittee, 1-29-81, changed from Houston,
Tex.. to Washington, D.C.
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44

US.C. 1510. -
The Code of Federal Regulations is sold

by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month,

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 352

Reemployment Rights

AGENCY: Office of Personnel
Management.

ACTION: Final rulemaking.

SUMMARY: Pursuant to the Taiwan
Relations Act, and Executive Order
12143, Maintaining Unofficial Relations
with People in Taiwan, the Office of
Personnel Management is issuing
regulations to provide reemployment
rights to individuals separated from
Federal employment for a specified
period of service with the American
Institute in Taiwan. These regulations,
prepared in consultation with the
Department of State, are intended to
define the scope of the reemployment
rights and to prescribe the conditions
under which they may be exercised.

EFFECTIVE DATE: February 26, 1981.

FOR FURTHER INFORMATION CONTACT:
Maribeth Zankowski (202) 632-6817.
SUPPLEMENTARY INFORMATION:
Eligibility for reemployment under these
regulations-extends to any Federal
employee who separates from Federal
service to accept employment in AIT for
a specified period of service not in
excess of 6 years. Employees may
exercise their rights at the end of their
specified tour of duty or at any time
sooner if AIT and the former employing
agency agree. In hardship cases,
employees can exercise their rights if
AIT agrees to separate them.

Responsibility for reemploying such
individuals is agencywide. The agency
must first try to place the former
employees in their former positions or
ones of like grade and pay for which the
employees qualify. If the agency cannot
place the employees under these

criteria, it must extend the
reemployment rights, based on the
agency’s needs, for assignment outside
the competitive area.

At any stage in the process, the
agency has the option to satisfy the
employee's right to reemployment by
offering a vacant position which, under
reduction-in-force regulations, is in
accord with employee's rights. Also,
with the employee’s consent,
reemployment rights can be met by
placement in a vacant position for which
the employee qualifies outside the
organization or geographic area of
entitlement.

Such rights terminate: for failure to
apply within the prescribed time limits;
due to resignation from AIT without the
consent of AIT or the former employing
agency; or failure to accept within 15
days a bona fide offer of reemployment.

Employees have the right to appeal to
the Merit Systems Protection Board if
they believe they have been improperly
denied reemployment.

We prepared these regulations in
consultation with the Department of
State and we published our proposed
regulations on June 3, 1980, in the
Federal Register providing 60 days for
public comment. We received written
comments from the Departments of
Commerce and Air Force, and 2
unions—the American Federation of
Government Employees and the
National Federation of Federal
Employees.

The unions offered no objections to
the proposed regulations. The
Department of Commerce wanted us to
add a requirement that employees be
reemployed at the rate of pay they are
currently receiving from AIT. Thus upon
reemployment, the employee is entitled
to any within-grade increases or merit
pay increases the employee would have
received had he or she not been
separated. (See CFR 531.404(e) of the
current regulation, § 531.406 of the new
proposed within-grade regulations, and
§ 540.106.) However, since employees of
AIT are not Federal employees (section
11{c), Pub. L. 9508}, the use of any salary
rate earned by the employees of AIT for
pay-setting purposes is precluded by
both law, 5 U.S.C. 5334, and the
implementing regulations contained in
subpart B of Part 531, 5CFR.

The Department of the Air Force's
comments centered on position
entitlement. The Department suggested

that assignment outside of the
geographic area not be permitted on the
basis of the employee's availability but
according to the agency's needs. After
full consideration of the issues, we
decided to adop! the agency's suggested
revision. This represents the only
change to the regulations as proposed.

These regulations will be
supplemented by further guidance
developed by the Office of Personnel
Management and issued through the
Federal Personnel Manual (FPM)
System. Coverage under the United
States Civil Service Retiremen! System
and continuation of Federal group life
insurance and health benefits coverage,
while not proper matter for inclusion in
these regulations, will also be covered in
the FPM guidance. The Department of
State is responsible for issuing
regulations governing Foreign Service
personnel,

OPM has determined that this is &
significant regulation for the purpose of
E.O. 12044, Improving Government
Regulations.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manaoger.

Accordingly, the Office of Personnel
Management is adding subpart H to Parl
352, Title 5, Code of Federal Regulations,
to read as follows:

PART 352—REEMPLOYMENT RIGHTS

Subpart H—Reemployment Rights Under
the Taiwan Relations Act

Sec.

352.801 Purpose.

352,802 Definitions.

352.803 Basic entitlement to reemployment
rights on leaving Federal employment,

352.804 Maximum period of entitlement to
reemployment.

352.805 Position to which entitled on
reemployment.

352806 Return to Federal employment.

352.807 Appeals,

Authority: 22 US.C, 3310, E.O. 12143, 44 FR
37191,

§352.801 Purpose,

This subpart governs reemployment
rights authorized by section 11(a) (1) and
(2) of the Taiwan Relations Act (Pub. L.
96-8) after service in the American
Institute in Taiwan (AIT) under the Act,

§352.802 Definitions.
For the purposes of this subpart:
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“Act" refers to Taiwan Relations Act
{Pub. L. 96-8).

"Competitive area" is the same as
defined in section 351.402 of this title;

“Institute" means the American
Institute in Taiwan.

“Specified period of service” shall be
a period of not more than 6 years.

§352.803 Basic entitiement to
reemployment rights on leaving Federal
employment.

(a) This subpart applies to all
executive agencies as defined in section
105 of title 5, United States Code, the
U.S. Postal Service, the Postal Rate
Commission, and to the employees
thereof, and to those positions in the
competitive civil service and the
employees occupying those positions.

(b) The egency mus! give employees
entitled to reemployment rights under
this subpart written notice of these
rights at the time of their separation.

(¢) Employees entitled. The following
employees or former employees are
granted reemployment rights subject to
the conditions of this subpart, if they
leave their Federal employment to be
employed {on the date of incorporation
of AIT or within 30 calendar days
following separation from their agency)
by the Institute for a specified period of
service.

(1) An employee servingin a
competitive position under a career or
career-conditional appointment;

(2) A non-temporary excepted service
employee;

(3) An employee serving under a
career appointment in the Senior
Executive Service; or

(4) An employee serving in a career
executive assignment under Part 305 of
this chapter.

(d) Employees not entitled. The
following employees are not entitled to
reemployment rights under this subpart:

(1) An employee who has received a
notice of involunlary separation because
of reduction in force, or other cause, not
directly related to employment with the
Institute under the Act;

(2) An employee whose resignation
has been accepted for reasons other
than to accep!l employment with the
Institute under this subpart,

(3) An employee serving under a
Schedule C excepted appointment.

(4) An employee serving in a limited
executive assignmen! or a noncareer
executive assignment under Part 305 of
this chapter; or

{5} An employee serving under a
noncareer, limited emergency, or limited
term appointment in the Senior
Executive Service,

§352.804 Maximum period of entitiement
to reemployment.

Entitlement to reemployment
terminates at the end of 6 years and 30
days, following the date eroployment
commences in the Institute unless
exercised or otherwise terminated
before that time as provided in this

subpart.

§352.805 Position to which entitied on
reemployment.

(a) Basic position entitlement. (1) On
reemployment, an employee is entitled
to be appointed to a position in the
employee's former or successor agency
in the following order:

(i) To the position last held in the
former agency:

(A) If that position has been identified
for transfer to a different agency,
reemployment rights must be exercised
with the gaining agency.

(B) If that position has been
reclassified, the employeeshould be
placed in the reclassified position;

{ii) A position in the same competitive
level; or

{iii) Another position for which
otherwise qualified at the same grade or
level and in the same competitive area.

(2) The employing agency defermines
under parograph (a)(1) of this section
the position to which the employee is
entit/ed. Reduction-in-force procedures
shall be applied when necessary in
determining the position to which the
employee has a right. In applying
reduction-in-force procedures, the
applicant shall be considered an
employee of the agency.

(3) Extending the area. Responsibility
for reemploying an applicant is
agencywide. If the applicant is not
placed under paragraph (a)(1) of this
section, the agency must extend
reemployment rights, based on the
agency’s need, for assignment outside
the competitive area. The employee is
entitled to a position, for which qualified
and eligible, at the same grade or level
as the position last held in the agency.
Where necessary, reduction-in-force
procedures shall be applied in
determining the position to which the
employee has a right. The applicant
shall be considered an employee for the
purpose of applying the reduction-in-
force procedures.

(b) Employee option. Before the
competitive area is extended under
paragraph (a)(3) of this section, an
employee who cannot be placed under
paragraph (a)[1) of this section in the
same competitivggarea at the grade or
level as the position last held, is entitled,
if the employee elects, to reemployment
in a position ut a lower grade or level
identified under the same conditions

and procedures as paragraph (a)(1) of
this section.

(c) Agency option. At any stage in the
process, the agency has the option to
satisfy the employee's right to
reemployment by offering a vacant
position which, under reduction-in-force
regulations, is in accord with the
employee’s rights. Also, with the
employee's consent, right to
reemployment can be met by placement
in a vacant position, for which the
employee is qualified according to
agency delermination and need, outside
the organizational or geographic area of
entitlement, either at the appropriate
grade or at a grade other than the one to
which entitled.

(d) Basic position entitlement in the
Senior Executive Service. (1) On
reemployment, an employee (who meets
the requirements to § 352,803(c)(3)) is
entitled to be given a career
appointment in the Senior Executive
Service the employee's former or
SUCCessOr agency.

(2) The employee may be assigned to
any position in the Senior Executive
Service for which he/she meets the
qualifications requirements.

(3) The employee may elect to accept
reemployment in a position outside the
Senior Executive Service. Such
placement would be subject to the
provisions of paragraphs (b) and (c) of
this section.

§352.806 Return to Federal employment.

(a) Conditions: Reemployment rights
may be exercised only under the
following conditions. The employees
must apply in writing to their former or
SUCCessor agency:

(1) No less that 30 calendar days
before completion of the specified
period of service with the Institute; or

(2) No more than 30 calendar days
after involuntary separation from the
Institute; or

(3) No more than 30 calendar days
after separation based on personal
hardship or other special circumstances
with the consent of Institute and former
employing agency.

(b) An agency must act on the former
employee's request for reemployment
within 30 calendar days of receipt
thereof, i.e., the agency must provide the
employee with a written notice stating
the agency's decision whether to
reemploy and the position being offered.
if the employee is to be reemployed.

(c) Termination of reemployment
rights. A former employee's entitlement
to reemployment terminates for:

(1) Failure to apply. except for good
cause shown, for reemployment within
the time limits stated in paragraph (a) of
this section;
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(2) Resignation from the Institute
without the consent of the Institute or
the former employing agency; or

(3) Failure to accept, within 15
workdays of receipt thereof, an offer of
reemployment under § 352.803 which is
determined to be a proper offer of
reemployment by the employing agency
and by Merit Systems Protection Board
(MSPB), if appealed.

§352.807 Appeals.

An employee may appeal to MSPB,
under the provisions of the Board's
regulations, an agency's decision on his
or her request for reemployment which
he or she believes is in violation of this
subpart,

22 U.8.C. 3310, E.O. 12143, 45 FR 37452)
[FR Doc. 113001 Filod 1-26-81; 8:45 am)
BILLING CODE 6325-01-M

L —

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 907

[Navel Orange Regulation 496,
Amendment 4]

Navel Oranges Grown in Arizona and
Designated Part of California;
Extension of Minimum Size Regulation

AGENCY: Agricultural Marketing Service,
USDA.

AcTiON: Final rule.

SUMMARY: This action continues through
July 16, 1881, the current minimum
diameter requirement of 2.45 inches for
fresh shipments of navel oranges
produced in Arizona and designated
part of California. This action is
necessary to provide markets with
acceptable sizes of fruit and to promote
orderly marketing in the interest of
producers and consumers,

EFFECTIVE DATE: January 30, 1981.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975. The
Final Impact Statement relative to this
final rule is available upon request from
the above named individual.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures in Secretary’s
Memorandum 1955 to implement
Executive Order 12044 and classified as
“not significant.” Notice of proposed
amendment of Navel Orange Regulation
496 to extend the current minimum
diameter requirement of 2.45 inches
from January 30, through July 16, 1981,
was published in the Federal Register

on December 22, 1980, (45 FR 84070). The
notice allowed interested persons until
January 6, 1981, to submit written
comments pertalnlg to the proposed
amendment. No such material was
submitted.

This amendment is issued under the
marketing agreement and Order No. 907
{7 CFR Part 907), regulating the handling
of navel oranges grown in Arizona and
designated part of California. The
agreement and order are effective under
the cultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendation and information
submitted by the Navel Orange
Administrative Committee and upon
other available information.

The 1880-81 season crop of California-
Arizona navel oranges is currently
estimated by the committee at 80,400
carlots, compared to 68,601 carlots
utilized during the past season. The
committee reports that demand in
regulated fresh market channels is
expected to require about 44.8 percent of
this volume. The remaining 55.2 percent
would be available for utilization in
export and processing outlets. The
committee indicates that volume and
size composition of the crop of navel
oranges are such that more than ample
supplies of the more desirable larger
sizes will be available to satisfy the
demand in regulated channels. The
committee reports that when more than
ample supplies of larger sizes are
available for shipment, disposition of
the sizes which would be eliminated by
this regulation can be accomplished
only at a substantial price discount and
this tends to depress the market for all
sizes. Navel oranges failing to meet such
requirements could be shipped to fresh
export markets, left on trees to attain
further growth, or utilized in processing.

After consideration of all relevant
malter presented, including the proposal
in the notice and other available
information, it is hereby found that the
following amendment is in accordance
with the markeunﬁ_agmemem and order
and will tend to effectuate the declared
policy of the act.

It is further found that good cause
exists for not postponing the effective
date of this amendment until 30 days
after publication in the Federal Register
{56 U.S.C. 553) in that (1) shipments of
oranges are currently in progress and
this amendment should be applicable to
all such orange shipments in order to
effectuate the declared policy of the act;
{2) the amendment is the same as that
specified in the notice to which no
exceptions were filed; and (3)
compliance with this amendment will
not require any special preparation on

the part of the persons subject thereto
which cannot be completed by the
effective time hereof.

Therefore, § 907.796 (Navel Orange
Regulation 498, 45 FR 75163; 76651;
78003; 83193) is further amended to read
as follows (as so amended, § 907,796
expires July 18, 1981, and will not be
published in the annual Code of Federal
Regulations):

§907.796 Navel Orange Regulation 496.

(a) During the period January 30, 1881,
through July 18, 1981, no handler shall
handle any navel oranges grown in
Districts 1, 2, 3, or 4 which are of a size
smaller than 2.45 inches in diameter:
Provided, That not to exceed § percent,
by count, of the oranges in any
container may measure smaller than
2.45 inches in diameter.

(b) As used in this section, “handler,"”
“handle," “District 1," “District 2,"
“District 3," and “District 4" mean the
same as defined in the marketing order.
Diameter shall mean the largest
measurement at a right angle to a
straight line running from the stem to the
blossom end of the fruit.

{Secs. 1-19, 48 Stal. 31, as amended; 7 U.S.C,
801-674.

Dated: January 21, 1981, to become

effective January 30, 1981,

D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FRDoc. 81-2743 Plled 1-20-81; 845 am|

BILLING CODE 3410-02-M

Farmers Home Administration

7 CFR Part 1942
Population Limits for Community
Facilities Loan Eligibility

AGENCY: Farmers Home Administration,
USDA.

ACTION: Emergency Final Rule.

SuUMMARY: The Farmers Home
Administration is revising the
regulations for eligibility for community
facilities loans. The revision will
increase the population limit for eligible
towns and cities from 10,000 to 20,000.
Consolidated Farm and Rural
Development Act Amendments passed
by the 96th Congress provide for
essential community facilities loans in
towns and cities with populations of up
to 20,000. The revision will allow loans
to be made in towns and cities with
populations between 10,000 and 20,000

EFFECTIVE DATES: January 27, 1981,
Comments must be received on or
before March 30, 1981.
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ADDRESS: Submil written comments in
duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, U.S. Department
of Agriculture, Room 63486, South
Agriculture Building, Washington, D.C.
20250. All written comments made
pursuant to this notice will be available
for public inspection at the above
address.

FOR FURTHER INFORMATION CONTACT:
M. Wayne Stansberry, Loan Officer,
Community Facilities Loan Division,
Farmers Home Administration, Room
6310, South Agriculture Building,
Washington, D.C. 20250, Telephone:
(202) 447-7667.

SUPPLEMENTARY INFORMATION:
Classification: This final action has
been reviewed under procedures
established in Secretary’s Memorandum
1955 to implement Executive Order
12044, and has been classified as “not
significant.” The emergency nature of
this action warrants publication of this
final action without completion of an
Impact Analysis.

A Final Impact Statement will be
developed after public comments have
been received. Gordon Cavanaugh,
Administrator, FmHA has determined
that an emergency situation exists
which warrants publication without
opportunity for a public comment period
on this final action because current
regulations do not comply with Pub. L.
Number 96-438 which amended the
Consolidated Farm and Rural
Development Act and was signed into
law on October 13, 1980. Applicants that
would be eligible under the provisions of
Pub. L. Number 96-438 are being denied
assistance by the current regulations.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 533, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest; and good cause is
found for making this emergency final
aclion effective less than 30 days after
publication of this document in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document, and this emergency
action will be scheduled for review so
that a final document discussing
comments received and any
amendments required can be published
in the Federal Register as soon as
possible.

Clearinghouse Review: The FmHA
programs and projects which are
affected by this instruction are subject
to State and local clearinghouse review,
in the manner delineated in FmHA

Instruction 1901-H. (CFDA No. 10.423
Community Facilities Loan)

Environmental Impact Statement:
This document has been reviewed in
accordance with 7 CFR Part 1901,
Subpart G, "Environmental Impact
Statements.” It is the determination of
FmHA that this action does not
constitute a major Federal action
significantly afiecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-180, an
Environmental Impact Statement is not
required.

Background: The Consolidated Farm
and Rural Development Act authorizes
loans to construct, enlarge or improve
essential community facilities in rural
areas. Under current regulations loans
may not be made in, or to primarily
serve towns and cities with populations
of more than 10,000. The 96th Congress
approved an amendment to the
Consolidated Farm and Rural
Development Act to permit loans in
towns and cities with populations of up
to 20,000 people. This action will revise
Farmers Home Administration
regulations to implement the
amendment approved by Congress.

. This action does not apply to loans for
water systems or waste disposal
facilities.

Accordingly, §1942.17, paragraph (b)
of Subpart A of Part 1842, Chapter XVIII
of Title 7, Code of Federal Regulations,
is amended (o read as follows:

§1942,17 Appendix A—Community
Faciiities.

(b) Applicant Eligibility. Facilities
financed by FmHA must primarily serve
rural users. For water and waste
disposal facilities the terms “rural” and
“rural area" will not include any area in
any city or town with a population in
excess of 10,000 inhabitants according to
the latest decennial census of the United
States. For essential Community
facilities the terms “rural” and “rural
area” will not include any area in any
city or town with a population in excess
of 20,000 inhabitants according to the
latest decermial census of the United
States, Facilities must be located in rural
areas excep! for utility-type services,
such as water, sewer, natural gas, or
hydroelectric, serving both rural and
urban areas. In such cases FmHA funds
may be used to finance only that portion
serving rural users, regardless of facility
location. Loans for waler or waste
disposal facilities will not be made to
any city or town with a population in
excess of 10,000, Loans for essential
community facilities will not be made to

any city or town with a population in
excess of 20,000,

(7 U.S.C. 198%; 7 CFR 223 7 CFR 2.70)
James E. Thomton,

Associate Administrator.

[FR Doc. 81-2730 Filed 1-26-61: 595 am}

BILLING CODE 3410-07-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 25

Access Authorization Fees for Nuciear
Industry

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The NRC amends its
regulation establishing the scheduling of
fees charged NRC licensees for the
performance of full field security
background investigations, This
amendment increases the fee to cover
the increased fee charged the NRC by
the Office of Personn:? Mansgement
which performs these investigations and
to cover increasing costs NRC incurs-in
processing the access authorizations
that require the investigations.

EFFECTIVE DATE: February 26, 1981,

FOR FURTHER INFORMATION CONTACT:
Duane G, Kidd, Chief, Security Policy
Branch, Division of Security, Office of
Administration, United States Nuclear
Regulatory Commission, Washington,
DC 20555, (301) 427-4415.
SUPPLEMENARY INFORMATION: 10 CFR
Part 25, “Access Authorization for
Licensee Personnel," was published in
the Federal Register on March 5, 1980
(45 FR 14478). Section 25.17 indicates
that access authorization fees will be
published in Detember of each year and
will be applicable to each access
authorization request received during
the following calendar year. The initial
fee schedule for this Part was published
in the Federal Register on July 3, 1980 {45
FR 45256).

These fees are charged for access
authorizations processed and services
rendered by the Nuclear Regulatory
Commission (NRC), at the request of an
identifiable recipient of the services, and
are authorized under Title V of the
Independent Offices Appropriation Act
of 1952 (65 Stat. 200; 31 U.S.C. 483a).

The only revision to the fee schedule
is the increased cost for the processing
of an NRC "Q" access authorization
which involves a full field background
investigation conducted by the Office of
Personnel Munagement (OPM), The
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charge 1o NRC by OPM of this
investigation was recently raised from
$950.00 1o $1,200,00. The new fee
recovers this cost plus a part of NRC's
overhead associated with the processing
of these access authorizations. The fees
for an NRC "L" access authorization
have not been changed. Subsequent fee
schedules may be based on full cost
recovery which could significantly affect
the cost of an “L" access authorization.

When the original Part 25 fee schedule
was developed, it was recognized that
the actual amount charged to NRC by
NRC. This relationship between the
amounts charged by OPM for
conducting investigations would be the
decisive factor governing future fees
charged by OPM and the resulting fees
charged by NRC still exists and was
affected by the recent increase
announced by OPM. Since the public
had the opportunity to comment on this
aspect of Part 25 as a proposed rule, it is
not feit that any further benefits would
be accrued by additional public
comment at this time. Under these
circumstances, NRC, for good cause,
finds that notice of proposed rulemaking
and public procedure thereon are
unnecessary. The amendments will
become effective February 28, 1981.

Pursuant to the Independent Offices
Appropriation Act of 1952 (65 Stat. 290;
31 U.S.C. 483a) and 5 U.S.C. 558, the
following amendment to Appendix A to
Part 25 of Title 10, Chapter 1, Code of
Federal Regulations, is published as a
document subject to codification.

In consideration of the foregoing, 10
CFR Part 25, Appendix A, is revised as
sel forth below:

PART 25—ACCESS AUTHORIZATION

FOR LICENSEE PERSONNEL
Appendix A to Part 25—Fees for NAC
Access Authocization
Catogory 3 Feo
Invtial “L™ Access Authortzation .. - 1S
Re of "L" A Autr gl 15
E of Transh of "L A At
son.... "5
Initial "0~ Access Authortzason 1,380
Aenstateenant of “Q" Access Authoreation. *1,380
E of T of "o *1.080

r;muwmwlmw-;u:
(31 US.C. 483a (85 Stat. 200))

Dated at Washington, DC, this 7th day of
[anuary 1981,

For the Nuclear Regulatory Commission,
William J. Dircks,
Executive Director for Operations.
[FR Doc. 83-2247 Filed 1-26-01: 545 am]
BILLING CODE 7590-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 211
[Docket No. R-0349; Regulation K]

International Banking Operations;
Investments by United States Banking

Organizations in Foreign Companies

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Interpretation.

SUMMARY: The Board of Governors of
the Federal Reserve System has issued
an interpretation describing the
circumstances in which a United States
banking organization will be permitted
to invest in foreign companies (including
foreign banks) that do domestic
business in the United States.

DATE: January 19, 1981,

FOR FURTHER INFORMATION CONTACT:
Frederick R. Dahl, Associate Director,
Division of Banking Supervision and
Regulation (202/452-2726); or C. Keefe
Hurley, Jr., Senior Counsel, Legal
Division (202/452-3269) Board of
Govemors of the Federal Reserve
System.

SUPPLEMENTARY INFORMATION: Edge
Corporations, member banks, and bank
holding companies are authorized to
inves! in foreign companies with the
prior consent of the Board. Under the
relevant statutes, however, the United
States activities of the foreign company
must be incidental to its international or
foreign business as determined by the
Board. In the past the Board has
followed the policy that the United
States activities of any such foreign
company should, like those permitted
Edge Corporations, be exclusively
international in character. The Board
has reviewed this policy in the light of
developments in international banking
and finance and the directive to improve
the competitive capabilities of Edge
Corporations contained in the
International Banking Act of 1978.

This interpretation would permit
United States banking organizations,
with the prior consent of the Board, to
acquire and hold interests in foreign
companies (including foreign banks) that
operate United States subsidiaries or
direct offices that conduct domestic as
well as international business. The
Board would generally grant its consent
where the following conditions were
satisfied: (1) the foreign company is
engaged predominantly in business
outside the United States or in
internationally related activities in the
United States; [2) the direct or indirect
activities of the foreign company in the
United States are either banking or

closely related to banking: and (3) the
United States banking organization does
not own 25 per cent or more of the
voting stock of, or otherwise control, the
foreign company. In considering whether
to grant its consent for such
investments, the Board would also
review the proposals to ensure that they
are consistent with the purposes of the
Bank Holding Company Act and the
Federal Reserve Act.

Pursuant to its authority under
sections 25 and 25(a) of the Federal
Reserve Act (12 US.C. 601, 611) and
section 4(c)(13) of the Bank Holding
Company Act (12 U.S.C, 1843(c)(13)), the
Board has issued the following
interpretation with respect to the
investment powers of member banks,
Edge Corporations, and bank holding
companies (§ 211.5 of Regulation K, 12
CFR 211,5):

§211.602 Investments by United States
Banking Organizations In Foreign
Companies that Transact Business in the
United States.

Section 25(a) of the Federal Reserve
Act (12 US.C. 611, the "Edge Act™)
provides for the establishment of
corporations to engage in international
or foreign banking or other international
or foreign financial operations (“Edge
Corporations”). Congress has declared
that Edge Corporations are o serve the
purpose of stimulating the provision of
international banking and financing
services throughout the United States
and are to have powers sufficiently
broad to enable them to compete
effectively with foreign-owned
institutions in the United States and
abroad. The Board was directed by the
International Banking Act of 1978 (12
U.S.C. 3101) to revise its regulations
governing Edge Corporations in order to
accomplish these and other objectives
and was further directed to modify or
eliminate any interpretations that
impede the attainment of these
purposes.

One of the powers of Edge
Corporations is that of investing in
foreign companies. Under the relevant
statutes, however, an Edge Corporation
is prohibited from investing in foreign
companies that engage in the general
business of buying or selling goods,
wares, merchandise or commodities in
the United States. In addition, an Edge
Corporation may not invest in foreign
companies that transact any business in
the United States thal is not, in the
Board's judgment, “incidental” to its
international or foreign business. The
latter limitation also applies to
investments by bank holding companies
(12 U.S.C. 1843(c){13)) and member
banks (12 U.S.C. 601).
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The Board has been asked to conducted in the United States by the ACTION: Final regulations.
determine whether an foreign company are banking or closely

Corporation’s minority investment
(involving less than 25 percent of the
voting shares) in a foreign company
would continue to be permissible after
the foreign company establishes or
acquires a United States subsidiary that
engages in domestic activities that are
closely related to banking: The Board
has also been asked to determine
whether an Edge Corporation’s minority
investment in a foreign bank would
continue to be permissible after the
foreign bank establishes a branch in the
United States that engages in domestic
banking activities. In the latter case, the
branch would be located outside the
State in which the Edge Corporation and
its parent bank are located.

In the past the Board, in exercising its
discretionary authority to determine
those activities that are permissible in
the United States, has followed the
policy that an Edge Corporation could
not hold even a minority interest in a
foreign company that engaged, directly
or indirectly, in any purely domestic
business in the United States. The
United States activities considered
permissible were those internationally
related activities that Edge Corporations
may engage in directly, If this policy
were applied to the subject requests, the
Edge Corporations would be required to
divest their interests in the foreign
companies notwithstanding the fact
that, in each case, the Edge Corporation,
as a minority investor, did not control
the decision to undertake activities in
the United States, and that even after
the United States activities are
undertaken the business of the foreign
company will remain predominantly
outside the United States.

International banking and finance
have undergone considerable growth
and change in recent years. It is
increasingly common, for example, for
United States institutions to have direct
or indirect offices in foreign countries
and to engage in activities at those
offices that are domestically as well as
internationally oriented. In this climate,
United States banking organizations
would be placed at a competitive
disadvantage if their minority
investments in foreign companies were
limited to those companies that do no
domestic business in the United States.
Moreover, continued adherence to the
existing policy would be contrary to the
declaration in the International Banking
Act of 1978 that Edge Corporations’
powers are to be sufficiently broad to
enable them to compete effectively in
the United States and abroad.
Furthermore, where the activities to be

related to banking, it does not appear
that any regulatory or supervisory
purpose would be served by prohibiting
a minority investment in the foreign firm
by a United States banking organization.

In view of these considerations, the
Board has reviewed its policy relating to
the activities that may be engaged in in
the United States by foreign companies
(including foreign banks) in which Edge
Corporations, member banks, and bank
holding companies invest. As a result of
that review, the Board has determined
that it would be appropriate to interpret
sections 25 and 25(a)of the Federal
Reserve Act (12 U.S.C. 601, 611) and
section 4(c){13) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(13))
generally to allow United States banking
organizations, with the prior consent of
the Board, to acquire and hold
investments in foreign companies that
do business in the United States subject
to the following conditions: (1) the
foreign company is engaged
predominantly in business outside the
United States or in internationally
related activities in the United States;*
{2) the direct or indirect activities of the
foreign company in the United States
are either banking or closely related to
banking; and (3) the United States
banking organization does not own 25
percent or more of the voting stock of, or
otherwise control, the foreign company.
In considering whether to grant its
consent for such investments, the Board
would also review the proposals to
ensure that they are consistent with the
purposes of the Bank Holding Company
Act and the Federal Reserve Act.

By order of the Board of Governors of the
Federal Reserve System, January 19, 1981,
Theodore E. Allison,

Secretary of the Board.
[FR Doc. 81-2945 Piled 1-26-91: 845 am)
BILLING CODE 6210-01-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 541 and 545
[No. 81-19]

Debit Cards; Remote Service Unit
Amendments

Dated: January 18, 1981.
AGENCY: Federal Home Loan Bank
Board.

*This condition would ordinarily not be met
where & foreign company merely maintains a
majority of its busk in inter | activities.
Each case will be scrutinized to ensure that the
activities in the United States do not alter
substantially the international orientation of the
foreign company’s business.

sUMMARY: This regulation confirms the
authority of Federal associations to
issue debit cards, which enable savings
accountholders to make withdrawals or
to make third-party payments by non-
transferable order. The regulation also
amends the Board's remote service unit
(RSU) regulation to eliminate the current
requirement that Federal associations
obtain prior Board authorization of RSU
activities, thus relieving restrictions and
enhancing Federal assoclations’ ability
to provide convenient services to
consumers.

EFFECTIVE DATE: January 27, 1981,

FOR FURTHER INFORMATION CONTACT:

K. Diane Boyle, Office of Industry
Development (202-377-8720), or Kenneth
F. Hall, Office of General Counsel, (202-
377-6468), Federal Home Loan Bank
Board, 1700 G Street, N.W., Washington,
D.C. 20552.

SUPPLEMENTARY INFORMATION: These
regulations codify the existing authority
of associations to issue debit cards and
to permit savings accountholders to
utilize the cards to make withdrawals or
to make third-party payments by
nontransferable order. The amendmaents
also revise the Board's remote service
unit (RSU) regulation (12 CFR 545.4-2) lo

.delete all RSU application requirements.

Finally, the regulations make several
additional technical amendments to the
RSU regulation and to the Board's
savings account regulations,

Debit Cards

A debit card is a means by which a
savings accountholder (including a
NOW accountholder) may gain access
to his or her account other than through
use of a passbook or of negotiable
orders of withdrawal. Thus, a debit card
enables an accountholder to make
withdrawals for the purpose of
obtaining cash or of making payments 1o
third parties by non-transferable order
or authorization. In practice, a debil
card operates in a manner similar to a
credit card except that each transaction
on the debit card results in a withdrawal
from a savings account rather than in an
addition to a line of credit. A debit card
may be used to initiate an electronic
transfer of funds through the use of an
electronic terminal, including a remote
service unit, and may be used to initiate
“paper” transactions for the purpose of
purchasing goods or services from a
third party.

Federal associations currently are not
prohibited from issuing debit cards; this
regulatory amendment simply makes
clear that Federal associations have this
authority. The broad language of the
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amended regulation reflects the broad
authority associations have in this area.

RSU Amendments

The RSU amendments delete the
present requirement that Federal
associations obtain Board approval and
publish notice before establishing or
participating in RSU operations. The
major reason the Board originally
imposed an application requirement was
to provide & means of monitoring the
experimental operations of Federal
associations. To this end, application
requirements enabled the Board to
obtain data on Federal associations’
RSU activities, to formulate Board
policy on various aspects of RSU
operations (e.g., system security,
consumer protections), and to assess the
impact which expanding RSU operations
might have on competition.

Since Federal associations first were
authorized to undertake RSU operations
in 1974, the Board has simplified and
reduced its RSU application
requirements as its experience with RSU
operations warranted. Currently, the
Board only reviews applications when a
Federal association first seeks to
establish or parlicipate in an RSU
operation. Subsequent expansions are
subject only to a 30-day notice
requirement. Despite these
simplification efforts, however, the
Board has found that the current
application requirements hamper
Federal associations’ ability to provide
RSU services to their customers on a
competitive basis,

Consequently, the Board believes the
more efficient way to monitor a Federal
association's RSU activity is through the
regular examination process rather than
through prior review of proposed RSU
operations,

While the application requirement is
deleted, the amended regulation retains
provisions regarding the establishment
and use of RSU systems and codifies
policies and standards of review
consistently applied by the Board in
assessing applications under existing
regulations. These include a prohibition
on participation in a shared RSU system
from which other financial institutions
are excluded whether directly or
through imposition of unresonable terms
and conditions, or under which those
participants that are not organizers or
owners of a substantial interest in the
system are prohibited from establishing
or participating in other RSU systems. A
Federal association also is prohibited
from ent into any agreement for the
exclusive right 1o engage in RSU
activities at any location(s). Finally, the
regulation requires a Federal association
'o obtain, prior to engaging in RSU

operations, an opinion from legal
counsel! to the effect that the
association’s establishment of or
participation in shared RSU operations
will not violate Federal antitrust laws,
This opinion is intended to substitute for
the antitrust review previously
undertaken by the Board.

Because application is no longer
required, the Board will discontinue
processing all pending applications that
have not been protested pursuant to
subparagraph (k){4) of the regulation (as
amended egecﬁve May 10, 1980; 45 FR
24446 (1980)). Applicants must comply
with the requirements of the regulation
as amended by this action.

The amendments also make several
technical changes to the RSU regulation.
Currently, Federal associations are
permitted to establish or participate in
RSUs located in the association’s home
state or in the primary service area (as
determined by the Board) of any of the
association's out-of-state branches.

The Board has determined, for
purposes of this regulation, to define the
primary service area as the county in
which any of its out-of-state branches is
located or, where an out-of-state branch
is located in a Standard Metropolitan
Statistical Area (SMSA), that portion of
the SMSA located in the same slate as
the out-of-state branch. This amendment
retains*the Board's current general
policy of prohibiting associations from
engaging in interstate RSU operations.

The amendment also removes the
definition of "activator” currently
contained in the regulation because the
term no longer is used in the regulation.
However, the current prohibition against
using a passbook as a means of
accessing an RSU is retained, as is the
requirement that any device used to
activate an RSU bear the words “Not
Transferable” or their equivalent.
Finally, certain paragraphs of the RSU
regulation that no longer have any
application are deleted (12 CFR 545.4-
2(m}, (n}).

Additional Changes

This regulatory action amends the
Board's regulation on evidence of
accounts (12 CFR 545.4) to expand the
types of items that may be nused as
evidence of an account. Thus,
associations are now permitted to use
passbooks, certificates, plastic cards or
any other item that evidences the
accountholder’s interest in the account.
Associations would be required to
furnish an accountholder with the rules
applicable to an account upon
establishment of the account. In
addition, § 545.4 is streamlined by
deleting existing paragraph (c), which
sets out certain disclosures required in

certificate accounts. Instead, a sentence
has been added to paragraph (b)
referencing the disclosure requirements
of § 563.3-1, which duplicate those of
existing paragraph (c).

Finally, the Board's credit-card
regulation (12 CFR 545.4-3) has been
moved from that part of the regulations
dealing with savings accounts to the
lending section. The Board believes this
change is appropriate since credit-card
operations are a lending activity
unrelated to the operations of savings
accounts,

Since the RSU regulation has been
amended in several separate regulatory
actions during the past year, no
publication currently sets out the
regulation, as amended, in full. To avoid
possible confusion resulting from such
actions, the Board is publishing the
regulation in its entirety.

Because this regulatory action reduces
and simplifies the RSU regulation, which
will enhance the ability of Federal
associations to provide convenient
services to consumers, makes clear that
Federal associations may issue debit
cards, and makes additional clarifying
amendments to the savings account
regulations, the Board finds it is
unnecessary to the public interest to
publish general notice of proposed rule-
making pursuant to 12 CFR 508.13 and 12
U.S.C. 553(b) or to delay publication of
the amendments for the period of time
specified in 12 CFR 508.14 and 12 U.S.C.
553(d).

Accordingly, the Board hereby
amends Parts 541 and 545 of Subchapter
C, Chapter V of Title 12, Code of Federal
Regulations, to read as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 541—DEFINITIONS

1. Add new § 541.30, to read as
follows:

§541.30 Debit card.

A card that enables an accountholder
to obtain access to a savings account for
the purpose of making withdrawals or of
transferring funds to a third party by
non-transferable order or authorization.

PART 545—OPERATIONS

2. Amend § 545.2 by revising existing
paragraph (b), removing existing
paragraph {c), redesignating existing
paragraphs (d) and (e) as paragraphs (c)
and (d), and revising new paragraph {d),
to read as follows:

§ 5452 Evidence of account
(b) Evidence of account. (1) A Federal
association shall, at the time of opening
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of a savings account, issue to the
accountholder evidence of the
accountholder's interest in the account
and written evidence of the terms of the
account contracl. (2) No passbook
evidencing a regular account, as defined
in § 526.1(d) of this Chapter, and no
certificate evidencing a certificate
account, as defined in § 526.1(b) of this
Chapter, may be issued without the
prior approval, pursuant to § 563.1 of
this Chapter, of the Federal Savings and
Loan Insurance Corporation.

(c) Ownership of record. * * *

(d) Duplicate evidence of account.
When the holder of record of a savings
account in a Federal association, or the
legal representative of the holder, files
an affidavit with the association that the
accountholder's evidence of account
was lost or destroyed, and that no part
of such evidence of account has been
pledged or assigned, the association
shall issue a new evidence of account in
the name of the holder of record.
However, the association's board of
directors may require bond sufficient to
indemnify the association against any
loss that might result from issuance of
the new evidence of account.

3. Amend § 545.4 by redesignating
existing paragraphs (c) and (d) as
paragraphs (d) and (e), and by adding
new paragraph (c), to read as follows:

§551.4 Withdrawals.

{c) Debit card withdrawals.

A Federal association may permit an
accountholder to make withdrawals
from & savings account through the use
of a debil card, as defined in § 541.30 of
this Subchapter. Such withdrawals may
be subject to § 545.4-2 of this Part. The
Federal association may charge the
accountholder a fee for such
withdrawals. If a “personal security
identifier,” as defined in § 545.4-2(b) of
this Part, is used in conjunction with a
debit card, the identifier may not be
disclosed to a third party.

(d) Payment of withdrawal requests
by Charter N associations. * * *

(e) Grace period with respect to
withdrawals.* * * ‘

4. Amend the heading and paragraphs
(a) and (d) of § 545.4-1, amend the
heading of existing paragraph (c), add
new paragraph (e), redesignate existing
paragraph (b) as paragraph (c), and
redesignate existing paragraph (c) as
paragraph (b), to read as follows:

£545.4-1 Payments to third parties.

(a) Payment to third parties by non-
transferable order or authorization. By
non-transferable order or authorization,
un accountholder of a Federal
association may authorize the

association, periodically or otherwise, to
pay third parties from a saviogs account.
The association may, at the request of
the third party, treat such an order or
authorization as a transfer to a savings
account of the third party. Transfers
pursuant to this paragraph may be made
through the use of a debit card, as
defined in § 541,30 of this Subchapter,
and may be subject to § 545.4-2 of this
Part, If a personal security identifier, as
definad in § 545.4-2(b) of this Part, is
used in conjunction with a debit card,
the identifier may not be disclosed to a
third party.

(b) Payment by transferabie order. (1)
General. An association may issue
NOW accounts, as defined in § 526.1(1)
of this Chapter.

(2) Overdraft authority. Associations
may extend secured or unsecured credit
in the form of overdraft privileges
specifically related to NOW accounts,

(c) Sale of checks and money orders.
A Federal association may sell checks,
including travelers checks, and money
orders on which the drawee is a Bank,
commercial bank, or other organization
engaged in the business of handling such
instruments.

(d) Fees. An association may charge
an accountholder a fee for making any
payment or transfer under this section
or for maintaining any account or
providing any service authorized by this
section.

(e) Electronic fund transfers. Any
electronic fund transfer, as that term is
defined by § 903 of the Electronic Fund
Transfer Act (15 U.5.C. 1693 ot seq.) and
§ 205.2 of Regulation E of the Federal
Reserve Board (12 CFR 205.2), made
under this section is subject to the
provisions of the Electronic Fund
Transfer Act and Regulation E.

5. Revise existing paragraphs (b), (c),
(i), and (j) of § 545.4-2, remove exisling
paragraphs (d). (k), (m), and (n),
redesignate existing paragraphs (e), (f),
(g). (), (i), (i), and (1) as paragraphs (d),
(e). (), (g), (h), (i), and (j), and replace
the word "user” everywhere it appears
with the word “accountholder,” to read
as follows:

§545.4-2 Remote Service Units (RSUs).

{(a) Applicability of Regulation E.
Transactions made under this section
are subject to the Electronic Fund
Transfer Act (15 U.S.C. 1693 et seq.) and
Regulation E of the Federal Reserve
Board (12 CFR 205.2).

(b) Definitions. As used in this
section—

(1) “Generic data” means statistical
information which does not identify any
individual accountholder.

(2) “Personal security identifier” (PSI)
means any word, number, or other

security identifier essential for an
accountholder to gain access to an
account,

(3) “Remote service unit" (RSU)
means an information processing device,
including associated equipment,
structures and systems, by which
information relating to financial services
rendered to the public is stored and
transmitted, instantaneously or
otherwise, to a financial institution.

Any such device not on the premises
of a Federal association that, for
activation and account access, requires
use of a machine-readable instrument
and PSl in the possession and control of
an accountholder, is an RSU.

The term includes, without limitation,
point-of-sale terminals, merchant-
operated terminals, cash-dispensing
machines, and automated teller
machines. It excludes automated teller
machines on the premises of a Federal
assoclation, unless shared with other
financial institutions. An RSU is not a
branch, satellite, or other type of facility
or agency of a Federal association under
§ 545.14 et seq. of this Part.

(4) "RSU account” means a savings or
loan account that may be accessed
through use of an RSU.

(¢c) General. A Federal association
may establish.or use RSUs and
participate with others in RSU
operations in the State of its home
office, in the county in which any of its
out-of-State branches are located, or,
where an out-of-State branch is located
in a Standard Metropolitan Statistical
Area (SMSA), in that portion of the
SMSA located in the same State as the
out-of-State branch. No RSU may be
used to enable accountholders to open a
savings account or to establish a loan
account.

(d) RSU access techniques. A Federal
association shall provide a PSI to each
accountholder and require its use when
accessing an RSU; it may not employ
RSU access techniques that require the
accountholder to disclose a PSI to
another person, The association musl
inform each accountholder that the PSI
is for security purposes and shall not be
disclosed to third parties. Any device
used to activate an RSU shall bear the
words "Not Transferable” or their
equivalent. A passbook may not be such
a device.

(e) Service charges. A Federal
association may impose service charges
for RSU financial services.

(f) Privacy of account data. A Federal
association shall allow accountholders
to obtain any information concerning
their RSU accounts. Except for generic
dala or data necessary to identify a
transaction, no Federal association may
disclose account data to third parties,
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other than the Board or its
representatives, unless express written
consent of the accountholder is given, or
applicable law requires. Information
disclosed to the Board will be kept in a
manner to ensure compliance with the
Privacy Act, 5 U.S.C. § 552{a). A Federal
association may operate an RSU
according to an agreement with a third
party or share computer systems,
communications facilities, or services of
another financial institution only if such
third party or institution agrees to abide
by this section as to information
concerning RSU accounts in the Federal
association.

() Bonding. A Federal association
shall take all steps necessary to protect
its interest in financial services
processed at each RSU, including
obtaining available fidelity, forgery, and
other appropriate insurance. .

(h) Security. A Federal association
shall protect electronic data against
fraudulent alterations or disclosure. All
RSUs shall meet the minimum security
devices requirements of Part 563a of this
Chapter as though such units were
offices, as defined in § 563a.1 of said
Part, except o the extent that an
association satisfies the Board's
Supervisory Agent that those
requirements are inappropriate, In such
a case, alternative measures satisfactory
to the Board's Supervisory Agent must
be taken for installation, maintenance,
and operation of security devices and
procedures, reasonable in cost, to
discourage robberies, burglaries,
larcenies, and computer theft and to
assist in identification and apprehension
of persons who commilt such acts.

(i) Restrictions. (1) Prior to
establishing, participating in or using
any RSU system, a Federal association
shall obtain from legal counsel an
opinion that such action does not violate
Federal antitrust laws. (2) A Federal
association may not participate in a
shared RSU system from which other
financial institutions are excluded either
directly or through imposition of
unreasonable terms and conditions. (3)
A Federal association may not
participate in a shared RSU system
under which participants, except
participants who are organizers of or
owners of a substantial interest in the
system, are prohibited from establishing
or participating in any other RSU
system. (4) A Federal association may
not enter into an agreement for the

xclusive right to engage in RSU
«ulivities at any location(s).

(]) Board supervision. A Federal
assoclation may share an RSU
controlled by an institution not subject
lo examination by a Federal regulatory
agency only if such institution has

agreed in writing that the RSU is subject
to such examination by the Board as it
deems necessary.

6. Remove § 545.4-3.

§545.4-3 Credit cards. [Removed)
7. Add § 545.7-7, to read as follows:

§545.7-7 Credit cards.

An association may issue credit cards,
extend credit in connection therewith,
and otherwise engage in or participate
in credit card operations. Such
operations may be subject to § 545.4-2
of this Part. If a personal security
identifier, as defined in § 545.4-2(b) of
this Part, is used in conjunction with a
credit card, the identifier may not be
disclosed to a third party.

(Sec. 5, 48 Stal. 132, as amended; 12 US.C.
§ 1464, Reorg. Plan No. 3 of 1847, 12 FR 49881,
3 CFR, 1947 Supp.)

By the Federal Home Loan Bank Board.

Robert D. Lilldq’.

Acting Secretary.

[FR Doc. 81-2080 Piled 1-26-81: 545 am|
BILLING CODE 8720-01-M

SMALL BUSINESS ADMINISTRATION

13 CFR Part 101
[Revision 2—Amdt. 19]

Administration Delegations of

Authority to Conduct Program;
Activities in Field Offices

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: SBA is instituting a pilot
program in its Columbia, South Carolina
District Office under which the delivery
of financial assistance previously
administered under a Chief, Financing
Division and loan servicing previously
administered under a Chief, Portfolio
Management Division is being
redistributed to a Guaranty Loan
Director and Special Programs Director.
Also, loan liguidation is being
transferred from Chief, Portfolio
Management to District Counsel. These
transfers of authority will allow the
Columbia District Office to specialize its
work assignments, use the team concept
in program goal accomplishments and
combine liquidation and litigation in one
division.

EFFECTIVE DATE: January 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Ronald Allen, Paperwork Management
Branch, Small Business Administration,
1441 L Street, N.W., Washington, D.C.
20416, Telephone: (202) 653-6703,
SUPPLEMENTARY INFORMATION: Part 101
consists of rules relating to the Agency's
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organization and procedures; therefore,
notice of proposed rule making and
public participation thereon as
prescribed in 5 U.S.C. 553 is not required
and this amendment to part 101 is
adopted without resort to those
procedures. Accordingly, pursuant to
authority contained in Section 5(b)(6) of
the Small Business Act, 15 U.S.C, 634, 13
CFR 101.3-2 is amended by adding the
position of Special Program Director and
Guaranty Loan Director in the
Columbia, South Carolina District Office
as set forth below: -

§ 101.3-2h [Amended]

1. Part I, Section A, paragraph 1a is
revised as follows:

a. To approve or decline direct section ?(a)
business loans, section 7(1) energy loans, and
7(h) handicapped assistance loans, not
exceeding the following amounts (SBA
share):

Approve Decline
M W Administrator .. . $350000  $350,000
(2) District — 350000 350,000
(3) Deoputy Duid e 350000 350,000
«pwmmum- 850000 950,000
(5) Chiet, Financing dwision, D/O.... 350000 350,000
(6) Financial/Management  Assist.
ance Officer, Minneapolis, MN, D/
(+] 350,000 350,000
(7) Supervisory Specialst, Fi-
nancing Division, D/0 .. 250000 350,000
(8) Branch Manager. Buflelo, Eimira,
Corpus Chrstl, and E! Paso ... 350000 850,000
(9) Branch Manager, Except Fair
banks, Buttalo, Eimirs, Corpus
Chwisth, and B Paso.—... ... 250000 350,000
(10) Assistant Branch Manager for F
8 |, Blloxd, Miwasukos and Spring-
L7 R Mo T —— e 250000 350,000
(11) Beanch Manager, Fakbanks B/
P TR TR A e e V50000 150,000
(12) Assistant Branch Managor for F
8 J, Corpus Chvisti and E1 Paso B/
ey 350,000 350,000
(3 Programs Dvector, Co-
lumbia, SC 0/O oy e — 350,000 350,000

2. Part I, Section A, paragraph 1bis
amended by adding a new paragraph
(15) as follows:

. » - -
Approve Decline
(lﬂ&wml.omm Colum-
/0ol $S00,000  $500,000

3. Part I, Section A, is revised by
adding paragraph 1c as follows:

1c. To approve or decline guaranty and
immediate participation Handicapped
Assistance loans and immediate participation
7(a) business loans and 7(1) energy loans, not
exceeding the following amounts (SBA
share):

Approve Decline
(1) Roglonal Administrator ... ... — $350000 $350,000
(2) Datnct Diroctor ... — 350000 350,000
(%) Doputy District Dwector.... .. 350000 350,000
{4) Asssstardt District Diroctor for F&l ~ 350000 350,000
(5) Chied, Financing Division, VO . 350,000 350,000
/Maragomont  Assist
ance Otficer, Minneapolia, MN. D/
Ok s 350000 350,000
(7) Supervisory Loan Spocialst, Fi
Dwision, 0/0 250000 350,000
8) Branch Manager, Bufteio, Elmin,
Corpus Christl, and €l Paso — 350000 350,000

Acprove Dechno
(%) Branch Manager, Except Fair-
banks, Buftalo, Elmen, Corpus
gm and £l P.o - 250000 350,000
(10) Assi =
FAL, Blox, mu and 5m
fiedd B/O's only. s 250,000 350,000
(Hl Branch Managor, Fasbanks B/
A 7RSS L SN we 150000 150,000
(I’a Assistant Branch Manager for
F&l, Corpus Chiisy and El Paso
BIO OO .. SO0000 350,000
OPER: KS AND'D
ACTUAL 4742 4700
COPY BONUS, 0% = ERR
PREC CODE ‘__._...._.._4__»21_
TOTA Lt Sl N e Ak 4800 4800
Approve Docline
(13) Guaranty Loan Dwector, Colum-
bia, 5C 0/O only ... 350,000 550,000

4. Part I, Section A, paragraph 2 is
amended by adding paragraphs j and k
as follows:

§- Special Program Director, direct loans,

Columbia, SC D/O only
k. Guaranty Loan Director, guaranty and

immediate participation loans, Columbia,

SC D/O only

5. Part I, Section A, paragraph 3a is
amended by adding paragraphs (13) and
(14) as follows:

(13) Special Program Director, direct
loans; Columbia, SC D/O...ccmenn . 500,000
(14) Guaranty Loan Diregtor, .
immediate participation loans,
Columbia, SC D/O only....uuiw.. 500,000

6. Part 1, Section A, paragraph 3b is
amended by adding paragraph (13) as
follows:

- » - - »
(13) Guaranty Loan Director,
Columbia, SC D/O only....cwwe. 1,000,000

7. Part 1, Section A, paragraph 4a is

amended by adding paragraphs (13) and
(14) as follows:
(13) Special Program Director, direct

loans, Columbia, SC D/O only....... 500,000
(14) Guaranty Loan Director,

immediate participation loans,

Columbia, SC D/O only...commi 500,000

8. Part I, Section A, paragraph 4b is
amended by adding paragraph (13) as
follows:

(13) Guaranty Loan Director,
Columbia, SC D/O only...cuw 1,000,000

9. Part I, Section A, paragraph 5 is
amended by adding paragraphs (j) and
(k) as follows:

{j) Special Programs Director, direct
loans, Columbia, SC D/O only........ 100,000

(k) Guaranty Loan Director, guaranty
and immediate loans, Columbia,
SC D/O only 100,000

10. Part I, Section B, paragraph 1 is
amended by adding paragraph i as
follows:
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i. Guaranty Loan Director, Columbia, SC D/O
only

11. Part I, Section B, paragraph 2a is
amended by adding paragraphs (10) and
(11) as follows:

(10) Special Programs Director, direct loans,
Columbia, SC D/O only

(11) Guaranty Loan Director, guaranty and
immedinte participation loans, Columbia,
SC D/O only

12. Part |, Section B, paragraph 2b is
amended by adding paragraphs (10) and
{11) as follows: :

(10) Special Programs Director for fully
undisbursed direct loans, Columbias, SC D/
Oonly.

(11) Guaranty Loan Director for fully
undisbursed guaranty and immediate
participation loans, Columbia, SC D/O
only,

13. Part 1, Section B, paragraph 3a is
amended by adding paragraphs (9) and
{10) as follows:

{9) Special Programs Director, direct loans,
Columbia, SC D/O only

(10) Guaranty Loan Director, guaranty and
immediate participation loans, Columbia,
SC D/O only

14. Part L, Section B, paragraph 4 is
amended by adding paragraph | as
follows:

(j) Guaranty Loan Director, Columbia. SC D/
O only

15, Part 11, Section A, paragraphs 1a(1)
und 1a(2) are amended by adding
paragraph (j) and paragraph (k)
respectively as follows:

(1)t * *
(1) Special Programs Director,
Columbia, SC D/O only
|cl(2) A
(k) Special Programs Director,
Columbia, SC D/O 0nly..usrmssssnmsrnens 500,000

16. Part II, Section A, paragraph 2 is
amended by adding paragraph m as
follows:

Home  Business
loans loans

™ Specal Progrems Drector, Co-

lumba, SC /O only 100,000 500,000

17. Part II, Section A, paragraph 3 is
amended by adding paragraph m as
follows:

. . . .

m. Special Programs Director,
Columbia, SC D/O only.....c.cco.......... 500,000

18. Part 11, Section A, paragraph 4 is
amended by adding paragraph m as
follows:

m. Special Programs Director,
Columbia, SC D/O only....comnee. 1,000,000

19. Part II, Section A, paragraph 5 is
amendéd by adding paragraph g as
follows:

. . . » .

g Special Programs Director, Columbia, SC
D/O only

20, Part II, Section A, paragraphs 7a
and 7b are amended by adding
paragraphs (10) and (12) respectively as
follows:

ZAA 2488

(10) Special Programs Director, Columbin, SC
D/O only

r SR AL

(12) Special Programs Director, Columbiz, SC
D/O only

21. Part 11, Section A, paragraph 8a is
amended by adding paragraph (10) as
follows:

(10) Special Programs Director, Columbian, SC
D/O only

22, Part Il, Section B, paragraphs 1a
and b are amended by adding paragraph
(18) as follows:

(18) Special Programs Director, Columbia, SC
D/O only

23. Part Il, Section B, paragraphs 2a
and 2b are amended by adding
paragraph (18) respectively, and in
paragraph 2c. adding paragraph (14), as
follows:
2aand2b.* * * .
{18) Special Programs Director, Columbia, SC

D/O only
zc. L N
(14) Special Programs Director, Columbia. SC

D/O only

24. Part IIl, Section A, paragraph 1 is
amended by adding paragraph j as
follows:

|- Guaranty Loan Director, Columbia,
SC D/O only. 750,000
25. Part 111, Section A, paragraph 2c. is
amended by adding paragraph (4) as
follows:
{4) Guaranty Loan Director. Columbia,
SC D/O only .500,000

26. Part 11, Section B, paragraphs 1
and 3 are amended by adding
paragraphs (j) respectively as follows:
{}) Guaranty Loan Director, Columbia, SC D/

O only

27. Part 111, Section B, paragraphs 2a
and 2b are amended by adding
paragraph (10) respectively as follows:

{10) Guaranty Loan Director, Columbia. SC
D/O only

28. Part I, Section D, paragraph 1 is
amended by adding paragraph k as
follows:

k. Special Programs Director, Columbia, SC
D/O only

29, Part IV is amended by adding
paragraphs 4 and 5 as follows:

4. To take all necessary action in
connection with the administration servicing
and collection of alt SBA loans {and EDA
loans in liquidation when and as authorized
by EDA) and lease guarantees, exclusive of
matters in liquidation and litigation: to
authorize the liquidation of a loan and the
cancellation of authority to liguidate a loan
and to do and perform, and to assent lo the
doing and performance of, all and every act
and thing requisite and proper to effectuate
these granted powers.

Except: a. To compromise or sell any
primary obligation or other evidence of
indebledness owed to the Agency for a sum
less than the total amount due thereof;

b. To deny liability of the Small Business
Administration under the tetms of a
participation institution under any alleged
violation of a participation or guaranty
agreement; or

¢. To authorize suit for recovery from &
participating institution under any alleged
violation of a participation or guaranty
agreement; or

d. To accept a lump sum settlement or to
purchase property under the lease guarantee:

(1) Special Programs Director, Columbia,
SC D/O only for direct 7{a) and disaster 7(b}
loans only

(2) Guaranty Loan Director, Columbia, SC -
D/O only for guaranty, immediate
participation, 501 and 502 loans only

5. To take all necessary action in
connection with the liquidation of «ll SBA
loans (and EDA loans in liquidation when
and as authorized by EDA) and lease
guarantees and to do and perform. and to
assent to the doing and performance of all
and every act and thing requisite and proper
to effectuate these granted powers.

Except: a. To compromise or sell any
primary obligation or other evidence of
indebtedness owed to the Agency for a sum
less than the total amount due thereof:

b. To deny liability of the Small Business
Administration under the terms of a
participation or guaranty agreement or
lease guarantee;

¢. To authorize suit for recovery from a
participating institution under any alleged
violation of a participation or guaranty
agreement; or

d. To accept a lump sum settlement or to
purchase property under the lease guarantee:

(1) District Counsel, Columbia, SC D/O
only
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30. Part V, Section A, paragraph 1 is
amended by adding the positions as
follows:

Special Programs Director, Columbia, SC D/

O only
Guaranty Loan Director, Columbia, SC D/O

only

31. Part VII, Section A, paragraph 1 is
amended by adding paragraph h as
follows:

R AT e

h. Minority Small Business and Contract
Services Director, Columbia, SC D/O only
32, Part X, Section A, paragraph 1 is

amended by adding paragraph o as

follows:

o. District Counsel, Columbia, SC D/O only
Dated: January 16, 1981,

William H. Mauk, Jr.,

Acting Administrotor.

[FR Doc. 81-2713 Filed 1-26-81; 843 s}

BILLING CODE 8025-01-M

-— e —

CIVIL AERONAUTICS BOARD

14 CFR Part 298

[Economic Regulations; Amendment No. 14
1o Part 298; Docket: 38907; ER~1208)
Cilassification and Exemption of Air
Taxi Operators

AGeNCY: Civil Aeronautics Board.
ACTION: Final rule.

suMMARY: The CAB is amending ils
rules governing commuter air carriers to
conform with its new data submission
requirements for fitness determinations
and with the requirements of the Federal
Aviation Act. This rulemaking is at the
Board's own initiative,

DATES: Effective: February 25, 1981.
ADOPTED: JANUARY 21, 1081, :

FOR FURTHER INFORMATION CONTACT:
Patricia Szrom, Bureau of Domestic
Aviation, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673~-5088.
SUPPLEMENTARY INFORMATION: The
CAB, by ER-1180, 45 FR 42503, June 25,
1980, required that certain data be
submitted (14 CFR Part 204) for use in
determining the fitness of passenger air
carriers. This rule also imposed new
reporting requirements on commuter air
carriers serving or proposing lo serve a
point eligible for subsidy, as defined in
14 CFR 325.3.

Under deregulation, commuter air
carriers have substantially increased
their passenger operations by expanding
into small markets abandoned as
unprofitable by trunk carriers. To help

maintain essential service and adequate
safety levels in these markets, Congress
added a new section 418 to the Federal
Aviation Act of 1858 (49 U.S.C. 1389).
Paragraph (c)(2) of that section states
that a commuter air carrier may not
serve an eligible point unless it is found
fit, willing, and able by the Board. Part
204 enables us to make section 419(c)(2)
fitness determinations by requiring
commuter air carriers to submit the
necessary data. The fitness requirement
applies only to those commuters that
provide scheduled passenger service to
an eligible point.

On November 4, 1980, the Board
issued a notice of proposed rulemaking,
EDR-413, (45 FR 73086), to conform its
rules governing commuter air carriers in
§ 298.21 to section 419's fitness
determination requirement, and in
§ 298.61 to the new reporting
requirements in Part 204. The Board did
not receive any comments in response (o
EDR-413. This rule makes the change as
proposed, except for minor word
changes in § 298.21 to make clear that
the rule with regard to commuter air
carriers only applies to those that
provide passenger service.

To avoid disrupting current operations
while the Board conducts these initial
fitness determinations, this rule permits
a currently registered commuter air
carrier to continue present service or
begin new service at a point eligible for
subsidy pending the determination.
However, a commuter air carrier that
the Board finds unfit must stop service.
The rule also amends Part 298 to clarify
that, after this amendment becomes
effective, no company will be allowed to
register as a new passenger commuter
air carrier unless the Board first finds
that carrier fit. This is consistent with
the intent of Part 204 and section 419 to
ensure that before a new carrier is
allowed to hold itself out to the public
as a common carrier, it is able to
operate safely and without undue
financial risk to its customers.

Accordingly, the Board amends 14
CFR Part 298, Classification and
Exemption of Air Taxi Operators, as
follows:

1. The authority for Part 298 is:

Authority: Secs. 204, 416, 419, Pub. L 85~
726, as amended; 72 Stat. 743, 771; 92 Stal.
1732; 48 U.S.C. 1324, 1386, 1389.

2. In § 298.21, a new paragraph (d) is
added to read:

§298.21 Filing for registration by air taxi
opersators.

(d) No air carrier, excep! a commuter
air carrier providing scheduled
passenger service that registered with

the Board on or before February 25,
1981, shall provide scheduled passenger
service at an eligible point until it has
been found fit, willing, and able to
conduct such service by the Board. A
commuter air carrier that registered with
the Board on or before February 25, 1961
and that is providing scheduled
passenger service may continue such
service or commence new service at an
eligible point while the Board makes its
fitness findings. If the Board finds a
commuter air carrier not to be fit,
willing, and able to serve an eligible
point the carrier shall not conduct such
service.

3. In § 208.61, a new paragraph (h) is
added to read:

§ 208.61 Reporting of scheduled
operations by commuter air carriers.

(h) Commuter air carriers serving or
proposing to serve an eligible point shall
comply with the applicable
requirements in Part 204 of this chapter

By the Civil Aeronauatics Board.

Phyllis T. Kaylor,

Secretary.

[FR Doc. 83-2741 Piled 1-26-81, 845 am)
BILLING CODE 0320-01-M

14 CFR Part 389

[Organization R Amendment No.
28 to Part 389; OR-178]

Fees and Charges for Special Services

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

suMMARY: The CAB is transferring the
responsibility for distribution of its
publications for which there is a price to
the Government Printing Office. This
action is at the Board’s own initiative.
DATES: Adopted: January 21, 1981.
Effective: January 28, 1881.
FOR FURTHER INFORMATION CONTACT:
Charles E. Thompson, Chief, Publication
Services Division, Civil Aeronsutics
Board, 1825 Connecticut Avenue, NW.,
Washington, D.C. 20428; 202-673-5174.
SUPPLEMENTARY INFORMATION: The rules
in 14 CFR Part 389 govern fees and
charges for special services rendered by
the CAB, one of which is distributing its
publications upon request and by
subscription. Section 389.18 contains the
CAB's policies on charges and
subscriptions for these publications. It
also designates five classes of recipients
that may subscribe to these publications
free of charge.

The CAB has decided to transfer the
responsibility for distribution of its
publications for which there is a price to
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the Superintendent of Documents, comments are unnecessary. The Board products, to cease making any
Government Printing Office (GPO), on further finds that since the transfer of unsubstantiated representations
January 1, 1981. This transfer is made responsibility to GPO is as of January 1,  regarding the performance,
under Pub. L. 90-620, (44 U.S.C. 1702), 1981, there is good cause to make the characteristics, or benefit of any

which permits a government official
responsible for a document published
for sale to turn this responsibility over
to the Superintendent of Documents.
The costs of printing, postage, and
maintaining the growing subscription
service have increased during the past
vear. At the same lime, preparation for
the CAB's sunset has required
substantial reductions in the CAB's
budget and personnel. This transfer will
enable the CAB to reduce costs and to
better allocate its resources. Eventually,
the CAB plans also to transfer the
responsibility for the distribution of its
free publications to GPO, when the
Superintendent of Documents
determines subscription charges for
them.

This rule amends § 389.16 to reflect
the transfer. Since GPO will now have
responsibility for distributing the
publications, the five classes of
recipients previously allowed by the
CAB to subscribe to publications free of
charge are deleted. Those classes are:
(1) foreign countries or international
organizations, (2) nonprofit activities, (3)
government agencies, (4) colleges, and
(5) others determined by the CAB. The
CAB will no longer determine the
charges for or handle subscriptions to
these publications. Therefore, these
recipients will have to order the
publications from GPO at prices and
standards established by GPO. The CAB
will continue to furnish without charge
any publications it is required by law to
serve on parties in Board proceedings,
and single copies of publications for
which a price has not yet been
determined.

In the interest of international comity,
this rule also amends § 389.16(c), the
provision for reciprocal exchange of
publications, to include international
organizations in addition to foreign
countries, This will enable the CAB to
continue the informal exchange with
appropriate international organizations
of information necessary to its
participation in international aviation
matters,

A list of the transferred publications,
their prices, and subscription
information is available upon request
from the CAB’s Publications Services
Division, B~22, Washington, D.C. 20428.
l{xleres!ed persons may also contact the
Covernment Printing Office for
information.

Since this amendment is
administrative in nature, affecting a rule
of agency organization and procedure,
the Board finds that public notice and

rule effective immediately, so as not
confuse the public. *

Accordingly, the Board amends 14
CFR Part 389, Fees and Charges for
Special Services, as follows:

1. The authority for Part 389 is
amended to read:

Authority: Sec. 204, Pub. L. 85-726, as
amended; 72 Stat. 743; 49 U.S.C. 1324.

2. In § 389.16, paragraphs (a), (b) and
(c) are amended to read:

§ 389.16 Board publications.

(a) Charges for publications: Charges
have been established by the
Superintendent of Documents for
subscriptions to certain Board
publications. A list of these publications
together with information on how they
can be ordered is contained in the “List
of Publications”, which is available on
request from the Board's Publications
Services Division, B-22, Washington,
D.C., 20428.

(b) Free services. No charge will be
made by the Board for notices,
decigions, orders, etc., required by law
to be served on a party to any
proceeding or matter before the Board.
No charge will be made for single copies
of Board publications individually
requested in person or by mail; except
where a charge is specifically fixed for a
publication at the time of its issuance.

(c) Reciprocal services. Arrangements
may be made with the Board's Bureau of
International Aviation for furnishing
publications to a foreign country or to
an international organization on a
reciprocal basis.

By the Civil Aeronautics Bourd.

Phyllis T. Kaylor,

Secretary.

[FR Doc. £1-2740 Plied 1-35-81: 845 am]
BILLING CODE §320-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket 8123)

Litton Industries, Inc., et al.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Final order.

SuMmARY: This order requires, among
other things, a Beverly Hills, Calif. firm,
engaged in the manufacture, sale,
distribution and advertising of various

microwave oven; or its superiority over
competing products. Further; the
company must cease failing to maintain,
for three years, accurate records of all
materials, test reports, studies and
surveys relating to any such
representation. Additionally, the order
prohibits the company from
misrepresenting the purpose, content,
reliability or conclusions of a test or
survey: and advertising the resulls of
any such survey, unless repondents in
the survey are representative of the
group referred to in the ads.

DATE: Complaint issued Jan. 31, 1979.
Final order issued Jan. 5, 1981.}

FOR FURTHER INFORMATION CONTACT:
FTC/PA, Robert L. Barton, Jr.,
Washington, D.C: 20580. (202) 724-1499,
SUPPLEMENARY INFORMATION: In the
Matter of Litton Industries, Inc., a
corporation, and Litton Systems, Inc., a
corporation. The prohibited trade
practices and/or corrective actions, as
codified under 16 CFR Part 13, are as
follows: Subpart—Advertising Falsely or
Misleadingly: § 13.20 Comparative data
or merits, 13.20-20 Competitors’
products; § 13.170 Qualities or properties
of product or service; § 13.190 Results:

§ 13.205 Scientific or other relevant
facts; § 13.255 Surveys: § 13.265 Tests
and investigations. Subpart—Corrective
Actions and/or Requirements: § 13.533
Corrective actions and/or requirements,
13.533-45 Maintain records, 13.533-45(a)
Advertising substantiation. Subpart—
Failing To Maintain Records: § 13.1051
Feiling to maintain records. Subpart—
Misrepresenting Oneself and Goods—
Goods: § 13.1575 Comparative data or
merits; § 13.1710 Qualities or properties;
§ 13.1730 Results; § 13.1740 Scientific or
other relevant facts; § 13.1757 Surveys:
§ 13.1762 Tests, purported. Subpart—
Neglecting, Unfairly or Deceptively, To
Make Material Disclosure: § 13.1895
Scientific or other relevant facts.

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

The Final Order, including further
order requiring report of compliance
therewith, is as follows:

This matter has been heard by the
Commission upon the appeal of counsel
supporting the complaint, and upon
briefs and oral argument in support of
and in opposition to the appeal. The
Commission, for the reasons stated in

! Coples of the Complaint, Initial Decisian,
Opinion. Appendices and Pinal Order filod with the
original document.
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the accompanying Opinion, has granted
the appeal in part, and denied the
appeal in part. Therefore,

It is ordered that the initial decision of
the administrative law judge, pages 1-
53, and appendices, be adopted as the
Findings of Fact and Conclusions of Law
of the Commission, except as is
otherwise Inconsistent with the attached
opinion.

Other Findings of Fact and
Conclusions of Law of the Commission
are contained in the accompanying
Opinion.

It is further ordered that the following
Order to Cease and Desist be entered:

Order

It is ordered that respondents Litton
Industries, Inc., a corporation, Litton
Systems, Inc., a corporation, and their
successors, assigns, officers, agents,
representatives, and employees, directly
or through any corporation, subsidiary,
division, or other device, in connection
with the advertising for sale, sale, or
distribution of microwave ovens (either
for commercial or consumer use), in or
affecting commerce as “commerce” is
defined in the Federal Trade
Commission Act, do cease and desist
from:

1. Representing, directly or by
implication, that any commercial
microwave oven or consumer
microwave oven

(a) is able to perform in any respect,
or has any characteristic, feature,
atiribute, or benefit; or

{b) is superior in any respect to any or
all competing products; or

(c) is recommended, used, chosen or
otherwise preferred in any respect more
often than any or all competing
producits,
unless and only to the extent that
respondents possess and rely upon a
reasonable basis for such representation
at the time of its initial and each
subsequent dissemination. Such
reasonable basis shall consist of
compelent and reliable surveys or tests
and/or other competent and reliable
evidence which substantiates the
representation. A competent and
reliable survey or test means one in
which persons qualified to do so
conduct the survey or test and evaluate
its results in an objective manner, using
procedures that insure accurate and
reliable results.

2. Failing to maintain accurate records

(a) Of all materials that were relied
upon in disseminating any
representation covered by paragraph
1(2) of this order, insofar as the text of
such representation is prepared,

authorized, or approved by any person
who is an officer or employee of
respondents, or of any division,
subdivision or subsidiary of
respondents, or by any advertising
agency engaged for such purposes by
respondents, or by any of its divisions or
subsidiaries;

{b) of all test reports, studies, surveys,
or demonstrations that contradict any
representation made by respondents
that is covered by paragraph (1) of this
order.

Such records shall be retained by
respondents for three years from the
date that the representations to which
they pertain are last disseminated, and
may be inspected by the staff of the
Commission upon reasonable notice.

It is further ordered that respondents
Litton Industries, Inc., & corporation,
Litton Systems, Inc., & corporation, and
their successors, assigns, officers,
agents, representatives, and employees,
directly or through any corporation,
subsidiary, division, or other device, in
connection with the advertising for sale,
sale, or distribution of microwave ovens
(either for commercial or consumer use)
and any other product normally sold to
members of the general public for their
personal or household use in or affecting
commerce as “commerce” is defined in
the Federal Trade Commission Act, do
cease and desist from:

1. Misrepresenting in any manner,
directly or by implication, the purpose,
sample, content, reliability, results, or
conclusions of any survey or test.

2. Advertising the results of a survey
unless the respondents in such survey
are a census or a representative sample
of the population referred to in the
advertisement, directly or by
implication. A representative sample
need not be a probability sample so long
as when the ad is first disseminated
respondents have a reasonable basis to
expect the sampling method used would
not produce biased results,

3. Representing, directly or by
implication, that experts were surveyed,
unless reasonable care was taken to
insure that the survey respondents
possessed sufficient expertise to qualify
as respondents for the survey and to
answer the survey questions. For

. purposes of this order, an “expert" is an

individual, group or institution held out
as possessing, as a result of experience,
study or training. knowledge of a
particular subject, which knowledge is
superior to that generally acquired by
ordinary individuals,

It is further ordered that the
respondents shall, within sixty (60) days
after service upon them of this order, file
with the Commission a report in wriling,
setting forth in detail the manner and

form in which they have complied with
this order.

1t is further ordered that the
respondents shall forthwith distribute a
copy of this order to each of their
operating divisions.

It is further ordered that the
respondents shall notify the Commission
at |east thirty (30) days prior to any
proposed change in the corporate
respondents such as dissolution,
assignment or sale resulting in the
emergence of a successor corporation,
the creation or dissolution of
subsidiaries, or any other change in the
corporation which may affect
compliance obligations arising out of
this order.

By the Commission. Commissioner Bailey
did not participate,

Carol M. Thomas,

Secretary.

[FR Doc. #1-2705 Pilod 1-26-81; 845 am)
BILLING CODE 6750-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 231
[Release No. 33-6281] .
Employee Benefit Plans

AGENCY: Securities and Exchange
Commission.

ACTION: Interpretive release

SUMMARY: The Commission has
authorized the {ssuance of an
interpretive release supplementing an
earlier release which expressed the
views of its staff on the application of
the Securities Act of 1933 to employee
benefit plans. The purpose of the
supplemental release is to provide
further guidance and assistance to
employers and plan participants in
complying with that Act. To accomplish
this purpose, the release: (1) clarifies
certain positions expressed in the prior
release, (2) discusses issues not
previously addressed, and (3) describes
recent developments under the 1933 Ac!
relevant to employee benefit plans.

FOR FURTHER INFORMATION CONTACT:
Peter J. Romeo, Chief Counsel, Division
of Corporation Finance, Securities and
Exchange Commission, Washington,
D.C. 20549, (202) 272-2573,
SUPPLEMENTARY INFORMATION: On
February 1, 1960, the Commission issued
Release No. 33-6188 ("Release 6188") [45
CFR 8960), setting forth the views of its
Division of Corporation Finance (the
“staff") concerning the application of the
Securities Act of 1933 (1933 Act”) [15
U.S.C. 77a et seq.] to employee benefit
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plans.! The release was intended to
resolve much of the uncertainty
concerning the application of the 1933
Act which had developed as a result of
the Supreme Court's decision in
International Brotherhood of Teamsters
v, Daniel ("Daniel™ ).

In Release 6188, the staff invited
interested members of the public to
express their views on the positions set
forth in the release. Further, it indicated
a willingness to reconsider those
positions if it received persuasive
comments from the public that revisions
were appropriate.

The staff received 12 letters
commenting on the release. Almost all
of the letiers expressed general
agreement with the views of the staff.
Several, however, either indicated
reservations about the staff’s position on
certain issues or sought clarification of
some matters not specifically addressed
in the release. In addition to the written
commentary, many persons have sought
the views of the staff on numerous other
issues relating to employee benefit plans
not discussed in the release.

The various comments received
indicate that there is considerable
interest on the part of the public in
receiving further guidance concerning
the application of the 1933 Act to
employee benefit plans. As a result, the
Commission has authorized the issuance
of this release for the purpose of
providing additional advice by the staff
on this subject. Among other things, the
release will discuss issues not covered
in the prior release, describe important
developments in the employee benefit
plan area that have occurred since that
release was issued, and address
concerns expressed by the persons who
commented on the earlier release.

The release is divided into four topical
arcas, which are as follows:

L. Plans Subject to the Act

[I. The Section 3(a}{2) Exemption

[iL Sales and Resales of Employer
Stock

IV. Form S5-8

The statements set forth in this
release represent the current views of
the staff. Accordingly, they supersede

'As used in this release, the term “employee
benefit plan™ means a pension, profit-sharing,
bonus, thrift, savings or similar plan. Thus, it
gecerally would Include plans described in Section
32) of the Employes Retirement Income Security
Act of 1974 (“ERISA") (29 U.S.C. 1001 et seq ]. The
term does not include welfare and similar plans,
such ax those described In Section 3{1) of ERISA.
which do not involve any expectation of finuncial
teturn or profit on the part of participating
employees, »

"430 U S, 551, 99 S, Cx. 780 (1979). ln Donjel, the
Supreme Court held that nefther the 1833 Act nor
the Securities Exchange Act of 1934 {*1934 Act”) [15
US.C. 78a ot veq.} applies to a compulsory
nencontributory pension plan.

any prior letters or other documents
issued by the staff on the subjects
covered. Again, as with the earlier
release, the staff welcomes any
comments from the public on the
positions expressed herein.?

L. Plans Subject to the Act

In Release 6188 the staff expressed
the view that the only types of employee
benefit plans which are subject to the
1933 Act are those which are both
voluntary and contributory on the part
of participating employees. Some
questions were raised in this regard
about the types of plans that are
considered “voluntary and
contributory.” Further, some
commentators asked for clarification or
reconsideration of the staff's views
concerning specific types of voluntary
contributory plans. These matters are
discussed under appropriate captions in
the sections which follow.

A. Voluntary Contributory pl&na

The staff indicated in Release 6168
that a “voluntary"” plan is “one in which
employees may elect whether or not to
participate.”* A "contributory"” plan was
defined as “one in which employees
make direct payments, u in the
form of cash or payroll deductions; to
the plan."®

In retrospect, the lomming definitions
were somewhat incomplete in that they
did not encompass all types of voluntary
contributory plans. Generally, it is the
staff's view that the determination of
whether a plan is a voluntary
contributory one rests solely on whether
the participating employees can decide
at some point whether or not to
contribute their own funds to the plan.®
Thus, for example, each of the following
types of plans would be considered
voluntary and contributory because
each permits employees to make a
determination, either at the time they
join the plan or later, whether they will
invest their own money: (1) a plan which
is voluntary as to participation and then
mandatory as to the amount of
contributions, (2) a plan which is

voluntary as to participation and which

permits employees to make
contributions at their option, and (3) a
plan which is mandatory as to

! Any such comments should be addressed o
Peter J. Romeo, Chief Counsel, Division of
Corporation Finance, Securities and Bxchange
Commiasion, Washington, D.C. 20549,

*Sew fn. 19 of Release 6188,

* See fn. 20 of Release 6160

*As noted in Reloase 6188 (sow the text at fn, 84),
a plon may also be d d to be voluntary and
contributory and therefore to involve a sale of »
security in those instances where participating
employes individually bargin to contribute their
services in exchange for interests in the plan.

participation but provides employees
with a choice whether or not to invest
their own funds.

Although the staff continues to hold
the view that all voluntary contributory
plans are subject to the 1833 Acl, it
should be noted that there exists
litigation ? which raises the issue
whether this view is appropriate with
respect to a defined benefit plan * which
is voluntary and contributory. The
Commission has filed an emicus curice
brief in the subject litigation taking the
position that employee interests in the
plan at issue are securities within the
meaning of the 18933 Act.

B. Section 401(k) Plans

In connection with the foregoing,
several persons have inquired whether
cash or deferred arrangements
qualifying under Section 401(k) of the
Internal Revenue Code of 1954 as
amended (“Code") [26 U.S.C. 401(k)] are
deemed to be voluntary contributory
plans. Section 401(k) exempts from
taxation certain nondiscriminatory
profit-sharing or stock bonus plans
which allow employees to elect annually
either (1) to receive immediate payment
of the employer’s plan contribution or a
portion thereof, or (2) to defer receipt of,
and not be subject to income tax on, the
contribution or a portion thereof and
have it invested in & trust where it will
accumulate for later payment. The fact
that employees can elect either to
receive their shares of the employer's
contribution immediately or to defer
receipt raises a question whether the
deferred amounts are tantamount to
voluntary contributions by the
employees.

The staff's view on the above question
is that Section 401(k) plans are not
contributory on the part of employees *
because they do not involve out-of-
pocket investments by employees of
their own funds. Such plans are funded
entirely by employer contributions.
Accordingly, in the stafl's view,
interests in Section 401(k) plans are not
subject to the 1933 Act.

* Newkirk v. Generol Electric Company, {1979~
1980 Transfer Binder] CCH Fed, Sec. L. Rep. 197,216
(N.D, Cal., 1979), sppeal pending (6th Cir.), docket
No. 80402

* A defined benefit plan pays fixed or
determinable benelits and in thin respect diffors
from defined cantnibution plans, which psy benefity
that vary. depending on the amount of plan
contributions, the investment success of the plan,
and allocations made of benefits forfeited by noa-
vested participants who terminate employment. See
in this regard Section 3(34) of ERISA.

*The Internul Revenoe Service has taken a
similar position under the Code. Se¢ Rev, Rul. 80-
18~ C.B.~— (January 7, 1880), Internal Revenue
Bulletine No. 1960-3, January 21, 1850,
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C. Participant-Directed Plans

One of the commentators on Release
6188 questioned whether voluntary
contributory plans which permit
participants to direct the investment of
their funds involve separate employee
interests that are subject to the 1933 Act.
Examples of such plans are Individual
Retirement Account [“IRA") plans and
certain Keogh and corporate plans
which provide a variety of investment
alternatives to participants.

The commentator's doubt is based in
part on the belief that there is no
investment contract relationship
between the participant and the plan
because the participant arguably does
not rely on the plan to determine how
his funds will be invested. Moreover, the
commentator believes that there is no

. sale of an interest by the plan to the
participant, on the theory that the
participant makes no investment
decision regarding such an interest.

Whether a separate security in the
form of & plan interest exists in
participant-directed plans depends on
the circumstances.' Certainly, as noted
in Released 6188, there is considerable
doubt in this regard with respect to
many master trust or prototype plan
arrangements which are used to market
IRAs and Keogh plans. Where the
sponsor under such a trust or
arrangement acls as a mere custodian of
the participant's account without
rendering investment advice or
commingling the assets of the account
with those of other accounts, and the
participant retains complete investment
discretion and control over the account,
the staff generally has taken a no-action
position regarding the registration of
interests in the plan or arrangement.

A different situation exists where the
sponsor or trustee of a participant-
directed plan actively manages the
funds provided to him by plan
participants. Thus, for example,
corporate thrift, savings or similar plans
which allow participants to direct their
investments into any of several
investment funds managed by the plan
trustees or administrators would be
deemed to involve securites in the form
of employee interests. In such cases, it is
clear that the employees are relying on
the plan managers to maintain the
various funds in a manner that will
produce profits and thereby enhance
their investment. Although the interests
of employees in such plans are

* Although the plan interests may not always be
deemed securities, the stocks, bonds or investment
fund shares in which the participant directs thot his
sssels be invested would be securities in almost all
instances,

Y See the text beginning at fn. 76 of Release 6188,

securities, they usually are exempt from
registration under Section 3(a)(2) of the
1933 Act, except in those instances, as
noted later in this release,'* where
employee monies are used to purchase
employer stock.

D. TRASOPs

TRASOPs are a special form of
Employee Stock Ownership Plan created
by the Tax Reduction Act of 1975.**
From the employee's standpoint, they
are a combined stock bonus and stock
purchase plan. That is, employees are
awarded shares of the employer’s stock
at no cost to them under such a plan,
and they also may be given the
opportunity to purchase additional
shares at half the prevailing market
price.

In Release 6188, the staff revised its
prior position concerning TRASOPs and
indicated that shares acquired in the
open market by employees pursuant to
such a plan henceforth need not be
registered under the 1833 Act, provided
the plan satisfied certain conditions
described in Release No. 33-4780
(“Release 4780") (July 13, 1965) [30 FR
9950].1* One of the conditions in Release
4790 is that the plan must not contain
any significant limitations on the right of
employees to withdraw which might
give rise to separate employee interests,

Several persons, noting that all
TRASOPs contain a mandated provision
which generally prohibits withdrawals
for a period of seven years, inquired
whether the above condition means that
interests in an open market TRASOP
must be registered. The staff's view is
that the mandated seven-year
withdrawal provision not, by itself,
necessitate the registration of employee
interests in a TRASOP. To hold
otherwise would subject all open market
TRASOPs to registration, thereby
nullifying the perceived benefits of the
staff's position in Release 6188. In effect,

2See Part II, Subsection B. 1.

D pyb, L. 9412 (March 29, 1675). Employers
derive certain tax benefits by sponsoring TRASOPs.
They can, for instance, receive up 10 an addlitional
one percent investment tax credit for amounts
contributed in cash or shares to the plan. In
addition, they can become entilled to an extra one-
half percent investment tax credit to the extent they
match employee contributions for the purchase of
company stock under the plan.

“The conditions in Release 4790 are designed to
provide some assurance that the purchase of stock
pursuant to the plan will be essentially the same as
a purchase by .the employee in an open-market
transaction. Among the conditions are requirements
that the employer limit its participation in the plan
basically to performing ministerial functions and
that it not pay any portion of the purchase price of
stock acquired by employees under the plan, When
such conditions are satisfied, the employer s not
considered to be soliciting offers 1o buy its
securities with in the meaning of Section 2(3) of the
1933 Act,

the conditions in Release 4790 relating
to withdrawal rights and employer
contributions® are not considered
applicable to open market TRASOPs.

Accordingly, if a TRASOP is in
compliance with the other conditions
outlined in Release 4790, neither the
stock acquired by employees nor any
plan interests that might be deemed to
exist would have to be registered under
the 1933 Act.

Finally, a number of persons asked
whether an issuer which decides to
discontinue registration of its TRASOP
under the 1933 Act because of the staff's
revised position in Release 6188 must
formally notify the Commission or its
staff regarding that fact. The staff
encourages an issuer in such a situation
to furnish formal notification by filing a
post-effective amendment to its
registration statement formally
deregistering the remaining unsold
shares. ' The principal advantage of
deregistration is that it makes clear on
the record that the plan is relieved from
any obligation to file future periodic
reports that otherwise might be required
under Section 15(d) of the 1934 Acl.
However, a failure to formally notify the
Commission will not mean that a
TRASOP continues to be subject to
registration or that it cannot avail itself
of the staff’s position concerning the
nonregistration of open market
TRASOPs. In effect, therefore, formal
deregistration is encouraged but is not
absolutely necessary. '

E. Open Market Stock Purchase Plans

As a result of the staff's position in
Release 6188 that certain open market
TRASOPs no longer need be registered,
a number of persons have asked the
staff to take a similar position with
respect to all other open market stock
purchase plans which currently must be
registered because the employer pays
part of the purchase price of the stock
acquired by employees. Traditionally,
the payment by the employer of part of
the purchase price has been considered
a solicitation of an offer to buy its
securities within the meaning of Section
2(3) of the 1933 Act and has therefore
triggered the registration provisions of
the Act.

4 Soe Reloase 6168 [Subsection B.2) and the nex!
section of this release for discussions of employer
contributions 10 TRASOPs.

" Even in the absence of formal notification, the
registration statement antomatically could no longer
be used after & period of time because it would fail
to satisfy the current prospectus requirements of
Section 10{a)(3) of the 1933 Act.

' Sqe in this regurd the staff's no-action letter
concering The Limited Stores, Inc. dated August 8.
1860



Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Rules and Regulations

- ————

In Release 6188, " the staff stated with
respect to open market TRASOPs that
“no practical purpose appears to be
served by requiring registration solely
because the employer is paying half the
purchase price,” In part, this position
reflected the general policy of the
Congress to encourage the adoption of
TRASOPs by employers. This policy is
evidenced by the fact that the federal
government, through the device of an
additional investment tax credit, in
effect reimburses employers for their
contributions to the cost of stock
acquired by employees under such

lans.
¢ In the case of a non-TRASOP open
market stock purchase plan which
provides for contributions by the
employer that match or exceed
employee contributions, the employer's
contributions are not reimbursed by the
federal government. Notwithstanding
this fact, it seems reasonable to not
require registration where such a plan
otherwise satisfies the requirements of
Release 4790. From the employee's
standpoint, the plan is similar to an
open-market TRASOP. The source of
half or more of the funds used to
purchase stock is the employer, and the
employee has a strong incentive (though
is not actually required) to participate
because his risk of loss is substantially
reduced due to the matching
contribution feature. Under the
circumstances, particularly the limited
investment required of participating
employees, the staff henceforth will take
a no-action position regarding the
registration of all open market stock
purchase plans which provide for
employer contributions that match or
exceed employee contributions and
which otherwise satisfy the conditions
of Release 4790,

The foregoing position is being taken
for policy reasons. Acco y, it
should not be construed as a change in
the view expressed in Release 4790 that
contributions by employers under stock
purchase plans to the purchase price of
their stock generally constitute
solicitations of offers to buy under
Section 2(3). As a result, the staff’s no-
action position described above does
no! extend to other open market stock
purchase plans under which employers
make contributions which fail to match
or exceed the contributions of
participating employees.

On another matter relating to open
markel stock purchase plans, some
persons inquired whether the staff
continues to apply Release 33-5515
(“Release 5515") (August 8, 1974) [39 FR
28520] to such plans. The inquiry stems

"*See Part 111, Subsection B. 1 of Rel 6188

from the fact that Release 6188 omitted
any reference to Release 5515 when
discussing open market plans.

Release 5515 states in part that an
issuer may perform certain bookkeeping
and similar administrative functions in
operating a dividend reinvestment or
similar plan without such activities
being deemed solicitations of offers to
buy its securities. The staff traditionally
has applied the position stated in that
release to open market employee stock
purchase plans and continues to do so.
Accordingly, the fact that Release 6188
did not specifically state that Release
5515 is applicable to such plans should
not be construed as a change in the
staff’s prior position.

F. Conversions of Noncontributory
Plans

In Release 6188 '* the staff indicated
that a conversion of an existing plan to
another plan would involve a sale of a
security if a choice were given to plan
participants rega the matter. A
commentator asked the staff to
reconsider that position with respect to
conversions of noncontributory plans.
First, he questioned whether a security
is involved when an existing
noncontributory plan is being converted
to another plan, in view of the fact that
interests in noncontributory plans are
not deemed to be securities. Second, the
commentator believes it is inconsistent
for the staff to state, as it did in Release
6188, that registration {s not required
with réspect to investment electiond
under noncontributory plans,* but may
be necessary if employees are given a
choice ing the conversion of a
noncontributory plan to another plan. In
the commentator’s opinion, the two
situations should be treated the same
because they both involve a choice by
employees with respect to monies not
contributed by them. Finally, he stated
that the staff’s position appears to have
the undesirable effect of discouraging
plan sponsors from providing employees
with a choice regarding conversions,
because to do so might subject the
conversions to registration.

The staff has given serious
consideration to the views described
above. Nevertheless, it continues to
believe that a conversion of a
noncontributory plan involves a sale of
a security where employees are given a
choice as to whether they will receive
funds or benefits from the o al plan
or whether they will have such funds
invested on their behalf in another plan.
In such a situation, although the funds
from the original plan were derived from

"*See Part 111, S A. 1. of Rel 6188,
*See Part 111, Section A. 2 of Release 6188

the employer, the second plan operates
essentially as a voluntary contributory
one insofar as the contributions from the
prior plan are concerned.

The staff believes that a conversion in
which employees have the option to
receive funds or to invest them in
another plan can be distinguished from
an election granted to employees under
a continuing noncontributory plan. In a
conversion where a choice is given, the
employee's interest in the prior plan is
terminated, and the funds or other
benefits representing his accumulated
rights under that plan in effect become
the property of the employee, and can at
his election be contributed to the new
plan. As a result, it is appropriate to
regard the funds contributed to the new
plan as coming from the employee, and
to consider the new plan as contributory
to that extent. In the situation involving
an election among investment media
under an ongoing noncontributory plan,
however, the funds contributed by the
employer are not made available to the
employee, but instead are retained by
the plan itself and therefore cannot be
regarded as employee monies. Similarly,
under Section 401(k) plans, discussed in
Section LB. above, although the
employee has an initial right to elect to
receive plan contributions directly,
amounts which are contributed come
solely from the employer, become assets
of a continuing plan, and can properly
be regarded as not involving out-of-
pocket investments by employees of
their own funds.

In summary, it is the staff's view that
conversions in which employees are
offered a choice between a new plan
and receipt of the funds or other benefits
from the old plan involve a sale of a
security subject to the 1933 Act. Many
such conversions, however, would be
exempt from registration under Section
3(a)(2) of the 1933 Act, provided none of
the funds transferred are to be invested
in employer stock and other applicable
conditions are met.*

IL The Section 3(a)(2) Exemption

Section 3(a)(2) of the 1933 Act
provides an exemption from registration
for the issuance of securities in
connection with employee benefit plans.
The exemption was discussed at length
in Release 6188, Subsequent to that

+ release, Congress amended Section

*Thero are, of course, situations where the
Section 3(8)(2) exemption would not be available,
For example, the exemption could not be relied
upon if a defined t plan were converted to,
and employees were given a choice ux to
investment in, a defined contribution profit sharing
or stock bonus plan (including an employee stock
ownetship plan) under which the funds transferred
on conversion were inyested in employee stock.




Federal Register / Vol. 46, No. 17 |/ Tuesday, January 27. 1981 / Rules and Regulations

3(a)(2) in certain significant respects and
the Commission proposed the adoption
of a rule that would exempt certain
Keogh plans under that section. These
developments, as well as certain
significant interpretive issues that were
not addressed in Release 6188, are
discussed in the sections which follow.

A. Important Developments

Title VI of the Small Business
Investment Incentive Act of 1980 (the
1880 amendments”) ** amended Section
3(a)(2) and certain other provisions of
the federal securities laws relating to
employee benefit plans.* The
amendments to Section 3{a)(2) are set
forth below, Italics and brackets have
been used to signify, respectively,
additions to and deletions from the
former language of the section.

Section 3. (a) Excep! as hereinafler
expressly provided, the provisions of this title
shall not apply to any of the following classes
of securilies:

(2)* * * any interes! or participation in a
uln?h [or collective] trust fund, or in o
collective trust fund maintained by a bank,
for in a separate account maintained by an
insurance company) or any securily arising
out of o contract issued by an insurance
company, which interest, |or] participation,
or security is issued in connection with (A) a
stock bonus, pension, or profit-sharing plan
which meets the requirements for
qualification under section 401 of the Internal
Revanue Code of 1954, (B} an annuity plan
which meets the requirements for deduction
of the employer's contributions under section
404(a)(2) of such Code, or (C) a governmenial
plan os defined in section 414(d) of such
Code which has been established by an
employer for the exclusive benefit of its
employees or their beneficiaries for the
purpose of distribating to such employees or
their bemoficiaries the corpus and income of
the funds accumuloted under such plan, if
under such plen it is impossible prior to the
satisfoction of all liabilities with respect to
such employwes and their beneficiaries, for a
part of the corpus or income to be used for, or
diverted to, purposes other thon the exclusive
benefit of such employees or their
beneficiaries, other than any plan described
in clause [A), [or] (B), or [C) of this paragraph
{i) the contributions under which are held in a
single trust fund [maintained by & bank] or in
a separate account maintained by an
insurance company for & single employer and
under which an amount in excess of the
employer's contribution is allocated to the
purchase of securities (other than interests or
parlicipations in the trust or separate account
itself] issued by the employer or any
compuny directly or indirectly controlling,
controlled by, or under common control with
the employer, (i} which covers employees

Spab, L. 96-477 (October 21, 1980).

*Tha gther provisions amended were Soction
3(u)(12) of the 1934 Act and Section 3{c){11) of the
Investmans Compuny Act of 1840 {“1940 Act™) 15
US.C 50 ot seq.)

some or all of whom are employees within
the meaning of section 401(c)(1) of such Code,
or (iii) which is a plan funded by an annuity
contract described in Section 403(b) of such
Code. The Commission, by rules and
regulations or order, shall exempt from the
provisions of section 5 of this title any
interest or participation issued in connection
with a stock banus, pension, profit-sharing, or
annuity plan which covers employees some
or all of whom are employees within the
meaning of Section 401(c){1) of the Internal
Revenue Code of 1954, if and to the extent
that the Commission determines this to be
necessary or appropriate in the public
interest and consistent with the protection of
investors and the purposes fairly intended by
the policy and provisions of this title.

The 1980 amendments broadened the
scope of the Section 3(a)(2) exemption
by including certain insurance contracts
and governmental plans within its
coverage. In addition, the amendments
make clear that any security arising out
of a contract issued by an insurance
company will be exempt under Section
3(a)(2) if it is issued in connection with a
plan specified in that section and the
other conditions of the exemption are
met. As revised, the exemption is now
broad enough to include within its

' coverage guaranteed investment

contracts* and other arrangements sold
to tax qualified plans that are funded by
an insurance company's general account
rather than by separate accounts,
Formerly, Section 3(a)(2) exempted only
securities funded by separate accounts,
with the result that new insurance
contracts funded by general accounts
arguably were beyond its coverage.®
The 1980 amendments also added
governmental plans, as defined in
Section 414(d) of the Internal Revenue
Code, to the category of plans to which
securities of the type specified in
Section 3({a)(2) may be offered and sold
without registration under the 1933 Act.
Section 414(d) was added to the Code in
1978 and provides special tax treatment
for plans covering state and local
governmental employees. In order to fall
within the amended exemption, a
Section 414(d) plan must be established
for the exclusive purpose of providing
retirement benefits to employees or their
beneficiaries, and the funds of the plan

» See Reloase No. 33-8051 (April 5, 1970} [44 FR
21626},

# Notwithstanding the former language of the
Sectlon 3{u){2) exemption, the stafl had taken & no-
action position regarding the registrution of
gunrantoed investmen! contracts issued to plans
under certaln specified conditions. Letter o
American Council of Life Insurence duted March 18
1677. The no-action position was based in part on &
rocognition that gusranteed investment contracts
are relatively new forms of contracts that generally
were not in existence in 1970 when Congress
creatod the exemption for interosts jo separate
accounts,

must be segregated and not subject to
diversion to other purposes.

Finally, the 1980 amendments codified
two prior staff interpretations regarding
the Section 3{a)(2) exemption. First, the
amendments specifically exclude from
the exemption contracts issued in
connection with tax deferred annuity
plans described in Section 403(b) of the
Internal Revenue Code. Such plans are
adopted primarily by public school
systems and departments of education,
and it has been the staff’s position that
annuity contracts issued to them must
be registered under the 1933 Act unless
some exemption other than that
provided by Section 3(a)(2) is available
Second, the amendments make it clear
that a single trust fund need not be
maintained by a bank in order for the
Section 3(a)(2) exemption to be
available. The former language of
Section 3(a)(2) was ambiguous in this
respect, but it Is now clear that only
collective trust funds for qualified plans
must be maintained by a bank under the
exemption.

The 1980 amendments are silent on
the issue of whether Section 3(a)(2)
exempts the interests of participants in
plans covered by the exemption. The
staff took the position in Release 6186
that, on the basis of the Commission’s
past administrative practice and
practical considerations, Section 3(a)(2)
generally exempts such interests to the
same extent that it exempts the interests
of plans in certain specified funding
vehicles. The staff's position, which was
contrary to dicta in the Daniel case,™
recognized that the interests of
participants in a plan are identical to
their interests in the funding vehicles
invested in by the plan and therefore
generally should be accorded the same
treatment as these latter interests.”
Thus, for purposes of the Section 3{a)(2)
exemption, the two types of interests
generally are the same for all practical
purposes. Nothing in the legislative
history of the 1980 amendments sugges!s
that the staff's interpretation is
incorrect. Accordingly, the staff
continues to adhere to the position
outlined in Release 6188,

®Soe the discussion in Release 8188 [part IV
Saction B. 2.) on this point.

There are limited situations, however, where
the interests of participants in a plan woald be
treated differently under Section 3{a)2) than the
interests of the plan in certain funding vehicles. Fol
example, o plan may inves! part or all of its anse!s
in a mutuul fund. The interest of the plan in the
mutual fund would not be exempt under Section
3(a}{2) because such funds are not referred to In the
section. However, the Interests of emplaytes in the
plan would be exempt under Section 3{a)(2) so long
as no employve funds were invested in'employ e
securities and the plan otherwise satisfed the
requirements of the exemption.
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In addition to the enactment of the
1980 amendments, a further
development of significance pertaining
to Section 3{a)(2) was the issuance for
public comment of proposed Rule 180
under the 1933 Act.?® Pursuant to its
authority in Section 3(a)(2) to exempt
securities issued in connection with
Keogh plans from registration, the
Commission proposed the rule for the
purpose of exempting plans which meet
the criteria specified therein. The rule, if
adopted, should largely eliminate the
need for the Commission to issue
exemptive orders for Keogh plans in the
future.

B. Significant Interpretive Issues

There are several important issues
relating to Section 3(a)(2) that various
commentators have asked the staff to
address. These are discussed below
under appropriate captions.

1. Plans With Multiple Investment
Choices.

Many.persons have asked the staff to
discuss the availability of the Section
3(a)(2) exemption for interests in thrift,
savings or similar plans which provide
employees with several investment
alternatives, one of which consists of
securities of the employer. It is the
staff's view that the exemption is
available for such interests only if
amounts invested in securities of the
employer can be attributed to
contributions made by the employer.
The staff bases its position on the
provision in Section 3{a)(2) which states
that the exemption does not apply to a
plan whose contributions are held in a
single trust fund or in a separate
account maintained by an insurance
company and under which an amount in
excess of the employer's contribution is
allocated to the purchase of securities of
the employer or its affiliates. As
previously noted in Release 6188, this
provision was included in Section 3{a)(2)
in 1970 in order to reflect the staff's
consistent administrative practice of not
requiring interests in plans to be
registered unless employee monies were
used to buy securities of the employer.

The application of the staff’s position
to thrift and similar plans can best be
illustrated by the following example.
XYZ Company has established a thrift
plan whose assets are held in a single
trust fund. The plan's assets are
segregated under the trust into three
separate funds, one of which consists
exclusively of XYZ securities.
Employees may choose to have their
plan contributions invested in any or all

" Release No. 33-8247 (Oct
Py (October 14, 1680) [45 FR

"See the text at fn. 132 of Release 6184

of the funds, and XYZ will match all
such contributions on a dollar-for-dollar
basis. Aggregate contributions under the
plan are as follows:

E Xvz Total
S
cont)

(percent)  (percent)
XYZ socurites fund ... 10 10 20
Guaranteed Income fund ... 20 20 40
Dwversified squity fund....... 20 20 40
Totat S 50 %0 100

It is the staff's view that although
XYZ's contributions to the plan in the
aggregate exceed the amount invested in
its securities, the Section 3(a)(2)
exemption is not available. This is
because the plan clearly allows, insofar
as the XYZ securities fund is concerned,
funds in excess of the employer's
contribution to be allocated to the
purchase of securities of the employer.
Thus, interests in the plan are not
exempt under Section 3(a)(2). If,
however, the plan were so that
it became possible to attribute all
employee contributions to non-XYZ
securities, the Section 3(a)(2) exemption
would then be available. In the above
example, this could be done in either of
two ways. First, employees might be
prohibited in the future from investing
their own money in the XYZ securities
fund, but they would be permitted to
designate that matching contributions
by the employer be invested on their
behalf in that fund. Second, the XYZ
securities fund might either be enlarged
to include securities of other entities or
merged into the diversified equity fund,
with the understanding that in no
instance would the amounts invested in
XYZ securities under any such fund
exceed the amount of XYZ's
contributions to that fund. In both of
these situations, it would be possible to
attribute all investments in XYZ
securities to contributions by the
employer, with the result that the
Section 3(a)(2) exemption would then be
available, assuming all of its other
conditions were satisfied.

2. Commingling of Assets in a Fund or
Account.

In Release 6188, the staff expressed
the opinion that the Section 3(a)(2)
exemption for interests or participations
in a bank collective trust fund or an
insurance company separate account is
not available if the fund or account
commingles the assets of tax qualified
corporate plans with those of Keogh

lans. The staff based its view on the
lief that Section 3(a)(2) exempts only

" See the text ot fn. 114 of Release 6188,

interests or participations in collective
funds or se te accounts which
consist exclusively of assets of tax
qualified corporate plans.

Representatives of insurance
companies and other persons have
asked the staff to reconsider the opinion
noted above, Their request is based

artly on the language and legislative
gmory of Section 3(a)(2) and partly on
practical considerations. With respect to
the language of Section 3(a)(2), these
persons noted that it exempts any
interest or participation in a collective
fund or separate account so long as it is
issued in connection with a plan (other
than a Keogh plan) qualified under
Section 401 of the Internal Reyvenue
Code. Read literally, this language does
not preclude commingling of Keogh plan
assets with corporate plan assets.
Further, the legislative history of Section
3(a)(2) suggests that a literal
interpretation is not inappropriate in
lhj’ n

From a practical standpoint, the
persons requesting reconsideration point
out that there does not appear to be any
substantial reason why commingllnf of
the assets of corporate and Keogh plans
should be prohibited. Moreover, they
indicate that a number of insurance
companies commingled assets in
separate accounts in such a manner for
many years prior to the enactment of
Section 3(a)(2) and have continued to do
s0 after its enactment. Such companies
traditionally have registered only the
interests in such accounts that are sold
to Keogh plans, believing that the
Section 3(a)(2) exemption applied to the
interests sold to tax qualified corporate
plans.

After consideration of the reasons
outlined above, the staff has determined
to change the interpretation in Release
6188 discussed above. Accordingly, the
availability of the Section 3(a)(2)
exemption no longer will be deemed by
the staff to depend in part on whether
the assets of Keogh plans are
commingled with the assets of tax
qualified corporate plans. Of course,
where commingling of assets in the
above manner does occur, interests or
participations sold to plans not covered
by the Section 3(a)(2) exemption would
be subject to registration under the 1933
Act, absent some other exemption.

3. Plans Funded by Exempt Securities.

The exemption from registration
provided by Section 3(a)(2) for interests

" Compare Amendment No. 438 to S. 1650, 90th
Cong., 1st Sess., Section 102(b) (1967}, which would
have required a bank collective fund under Section
3{u){2) to consist solely of assets of tax qualified
plans other than Keogh plans, and a subsequent bill,
S. 3724, 90th Cong., 2nd Sess.. Section 27(b) (1668).
which did not include the word “solely.”
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or participations in a plan is, by virtue of
the language of the statute, not available
in those instances where employee
monies are used to purchase securities
of the employer or its affiliates.
Notwithstanding the language of Section
3(a)(2), the staff has taken a no-action
position for palicy reasons on several
occasions where employee monies were
used to purchase employer securities
which were exempt from registration
under one of the securities exemptions
set out in Sections 3{a)(2) through 3(a)(8)
of the 1933 Act.** These no-action
positions have been based on the view
that it would be contrary to the purposes
of Section 3({a)(2) to require interests in a
plan to be registered solely because
employees are investing in securities of
the employer which, because of their
nature, were never intended by
Congress to be subject to registration.

On a somewhat related issue, a
commentator on Release 6188 inquired
whether the Section 3(a)(2) exemption
would be jeopardized if the trustees for
a plan whose assets are held in an
insurance company separate account
decided to create an additional fund
consisting of exempt U.S. Government
gecurities which is not maintained by
the insurance company. The staif's
position is that the exemption would not
be affected by such a decision. Apart
from the policy consideration previously
noted that investments by a plan in
exempt securities should not necessitate
registration, it would appear that in this
instance the plan's investment in U.S.
Government securities would be held in
a single trust fund that would satisfy the
literal requirements of Section 3(a)(2).
Accordingly, the exemption would be
available, in the staff’s view.

111 Sales and Resales of Employer Stock

Release 6188 discussed in
considerable detail sales and resales of
employer stock by plans and their
participants. There still remain,
however, several important matters that
merit attention. These are discussed
below.

“See eg. letters re [rwin Union Bank & Trust
Co. dated August 18, 1978 and Roadwuy Express,
Inc. dated May 24, 1979. The Division’s no-action
positions in this area, however, do not extend to
those altuations in which the employer’s securities
are offered to employees In reliance upon &
transactional exemption, such as those provided by
Sectlons 3(a){9) through 3{a)(11) of the 1933 Act. The
reason is that, unlike o securities exemption, a
transactional exemption does not rest on a
Cangressional determination that the securities
themselves should be exampt from registration. See
Jetter re H.C. Prange Company dated July 14, 1860,

A. Sales by Plans

In Release 6188, the staff indicated
that if a plan is considered an affiliate *
of the employer, any sales by it of
employer stock “would be subject to the
registration and antifraud provisions of
the 1933 Act in the same manner as if
the employer were engaging in the
transaction." Some persons have asked
whether this statement was meant to
imply that plans which are affiliates
cannot use Rule 144 [17 CFR 230.144] *
under the Act to sell employer stock. .
The basis for this inquiry lies in the fact
that issuers are barred from using Rule
144 to sell their own stock, and thus it
could be inferred from the staff’s
statement that plans which are affiliates
of such issuers likewise are so barred.

The statement quoted above was not
intended to preclude plans from using
Rule 144 to sell employer stock. Only
issuers are prohibited from using the
rule. Thus, an affiliate plan may rely on
Rule 144 to sell stock of the employer,
provided it complies with all applicable
conditions of that rule.

B. Resales by Plan Participants

The staff stated in Release 6188 that
non-affiliates who receive unregistered
gecurities from a plan could resell such
securities immediately without any
restrictions (such as registration or
compliance with Rule 144) if three
conditions were satisfied.* The three
conditions are: (1) the issuer of the
securities is subject to the periodic
reporting requirements of Section 13 or
15(d) of the 1834 Act, (2) the stock being
distributed is actively traded in the open
market, and (3) the number of shares
being distributed is relatively small in
relation to the number of shares of that
class issued and outstanding. Several
persons have asked that the staff

* See Part V, Section B of Releane 6188

3 An “affiliate™ of an entity is defined in Rale 408
[17 CFR 230.405] under the 1833 Act as “a person
that directly, or indirectly through one or more
intermediaries, controls, or is controlled by, or is
under common control with, the fentity}.™

* Rule 144 provides a safe barbor from the
registration provistons of the 1833 Act for the resale
of restricted securities (i.e.. securities acquired in
non-public transactions from the issuer or an
affillate) and securities held by affiliates. It contains
various conditions, including requirements that
there be current Information about the issuer
available to the public and that the securities have
been held by the soller for st least two years,

* An assumption underlying the staff's position Is
that the unregistered securities were distributed in a
legal offering to plan participants. If the securities
were lssued in an illegal offering, non-affiliate
participants not invelved in the illegality could,
pursuant to the policy underlying Section 4(3)(A) of
the 1933 Act, freelyresell such securities without
rogard to whether the three conditions were
satisfied. For a discussion of Section 4(3)}{A) of the
a:_:l. see 1 Loss, Securities Regulation (1961}, p. 257,

228,

provide some guidance as to whal is
considered to be a “relatively small
amount' under the third condition noted
above. In this regard, it is the staff's
view that a relatively small amount will
always be involved when the total
amount of shares distributed by a plan
to its participants during & fiscal year
does not exceed one percent of the
outstanding securities of the class.
Distributions during a fiscal year which
exceed the one-percent test may in some
cases still be deemed to involve
relatively small amounts if there is data
(such as a large trading volume)
indicating that resales of the distributed
shares will not have a measurable
impact on the trading market.

With respect to resales by affiliates,
the staff indicated in Release 6188 that,
even when the three conditions
described above are satisfied, resales by
such persons would continue to be
subject to registration in the absence of
an available exemption, such as that
provided by Rule 144. In this regard, the
staff also has stated that if the three
conditions are complied with the
securities involved will not be
considered “restricted securities” under
Rule 144.%7 As a result, affiliates may
disregard the two-year holding period
requirement of Rule 144 in the event
they choose to rely on that rule for the
resale of their securities.

IV. Form S-8

Form S-8 [17 CFR 239.16b] is the
principal form used to register securities
issued in connection with employee
benefit plans.** In the last several
months, the Commission and its staff
have taken several steps deslgned to
minimize the burdens imposed on
issuers who use this form.

* Reloase 33-5750 (October 8, 1970) [43 FR 450-]

* Form 5-8 can be used for offerings which arv
limited to employees of the issver and ity parenis
and subsidiaries, provided the following conditions
are met: (1) the issuer, at the time of filing, hes been
subject to the periodic reporting requirements of
Section 13 or 15{d) of the 1834 Act for at beast the
prior 90 days and has filed all reports required
during the preceding 12 months or such sharter
period that it was subject to those requirements.
and (2) the Issuer has furnished or will furnish an
annual report to security holders for its last fiscal
year containing substantially the information
required by Rule 142-3 (17 CFR 240.14a-3) under the
1834 Act. Those (ssuors who are unable to satisfy
the requirements for the use of Form §-8 can use
Form 5-1 [17 CFR 238.11] or, if they quality, Form 5
7 [17 CFR 239,28}, Form 5-16 [17 CFR 230.27), of
Form 5-18 (17 CFR 239.38]. Issuers who utilize these
other forms for registering primary offerings by
employee benefit plans must include therein all of
the information regarding the plans which Form 5-8
would otherwise require. Thus, the disclosures
regarding the plan would be the same, no matier
which registration form was used.
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A. Revisions to the form and to the
Procedures for Making it Effective

The initial step taken by the
Commission was to revise the
procedures utilized by it for making
filings on Form S-8 effective under the
1933 Act.® Formerly, registration
statements on Form S-8 and post-
effective amendments thereto generally
were not made effective until the
Commission’s staff had reviewed the
filings in question and was satisfied that
they were in compliance with all
applicable disclosure requirements. It
became increasingly apparent to the
Commission, however, that most filings
on Form S-8 complied in all material
respects with the disclosure
requirements of the form and related
rules, and that the review process
resulted in only minimel disclosure
improvement. Under the circumstances,
the Commission believed that the public
interest would generally best be served
by prompt effectiveness of such filings
without the delays necessitated by the
low review priority given to them.
Accordingly, the Commission adopted or
amended several rules under the 1933
Act,*9 as well as Form S-8 itself, to
provide for such prompt effectiveness.
The net effect of these changes was to
permit original filings on Form 5-8 to
become effective automatically 20 days
following the date of filing and to allow
post-effective amendments on Form S-8
to become effective automatically on the
date of filing.

A second step of even greater
significance taken by the Commission
was the adoption of a completely
revised Form S-8.4! The new form
generally requires fewer disclosures
than formerly were necessary, thereby
reducing the time and expense involved
in preparing such filings. Moreover, as
explained in the next section, it provides
for a method of updating which requires
minimal effort and expense.

B. Changes in Methods of Updating

In order to satisfy the current
prospectus requirements of Section
10{a)(3) of the 1933 Act, issuers in the
past generally vpdated their Form S-8
registration statements on an annual
basis through the filing of a post-
effective amendment. The preparation of

** Release 33-8190 {Fobruary 22, 1960) [FR 13438}

*CThe rules involved in the changes were Rules
464 117 CFR 230.484). 473 (17 CFR 230.473). 4754 [17
CFR 230.475a], 477 [17 CFR 230.477), and 485 [17
CFR 230,485},

4! Release 33-0202 (April 2, 1980) [45 FR 29853} In
that release, the Commission also substantially
amended Form 11-K |17 CFR 240.31), the annual
report under the 1834 Act required to be filed by
plans which have registered interests therein
pursuant to the 1633 Act,

many such amendments was costly and
time-consuming, due to the fact that a
completely revised prospectus generalllr
had to be included in order to reflect a
material changes from the preceding
ear.
Y In recognition of the considerable
effort and expense involved in preparing
annual post-effective amendments, the
Commission adopted an updating
procedure for the new Form S-8 that is
similar to that utilized for many years
under Form S-16. The new procedure
allows the issuer to incorporate by
reference periodic reports required to be
filed under the 1934 Act in order to
satisfy the majority of all updating
requirements.* Under this method, the
issuer generally can continue to use the
same prospectus (sometimes
characterized as an “evergreen
prospectus”) year-after-year without
any fundamental changes. Thus,
preparation, printing and distribution
costs are considerably reduced when
this method is used.

In those unusual situations where
annual updating cannot be completely
accomplished ugh the of 1934
Act periodic reports,* the staff has
indicated that issuers may utilize an
“appendix” to the evergreen prospectus
for this purpose.* The appendix
generally would consist of a page or two
containing the additional information
required to update the S-8 and would be
distributed to existing plan participants
in lieu of a completely revised
prospectus. New participants, of course,
would be furnished with both the
evergreen prospectus and the appendix,
and existing participants could also
obtain copies of the evergreen
prospectus, if they so desired. Again,
this method of updating is advantageous
because it allows printing and other
costs to be reduced.

4 |t should be noted that in order to utilize the
1934 Act periodic reports for updating purposes, [t is
necessary that the accountant for the issuer flle &
consent with the Commission permitting the
financial statements and related accountant’s
opinion In the issuer’s Form 10-K [17 CFR 249.310]
to be used in connection with the Farm 8-8 under
the 1933 Act.

© Far example, updating by filing a post-effective
amendment 1o the 5-8 may still be necessary to
disclose: (1) changes in the tax effects which may
accrue 10 employees (and to the issuer) as result of
participation in the plan, (2} changes in the
approximate number of employees participating in
the plan and the number eligible to participate, (3)
changes In the names and addresses of the plan
administrators und any muteria) relationships
between them and the plun participants, the issoer
or its affiliates, and (4) changes in the data required
for the purpose of evaluating alternative investment
media,

M Letter re Crocker National Corporation dated
September 25, 1960,

C. Other Efforts to Minimize Burdens

In addition to the foregoing, the staff
has issued two no-action letters
designed to further alleviate the burdens
associated with Form S-8.

The first letter*® permits issuers to
take advantage of the new updating
procedure described above without the
necessity of making a complete filing on
the new Form S-8. The staif's position Is
based on the fact that the former S-8
form generally required more
information to be disclosed than the
new form and therefore plan
participants will not suffer if the old
form continues to be used for a period of
time. Thus, an issuer with an existing S-
8 registration statement on file generally
may avail itself of the new updating
procedure immediately by filing a post-
effective amendment (using the
appendix approach, if desired)
containing the information required by
Item 12 (“Incorporation of Certain
Documents by Reference") and Item 13
(*Additional Information") of the new
S-8 form and the undertakings required
by Part II of that form.**

The second letter ** permits issuers to
use the summary plan description
required by ERISA to satisfy certain of
the disclosure requirements of Form S-8
regarding the plan. In effect, this
position allows issuers to eliminate
essentially duplicative disclosures that
may have occurred under ERISA and the
1833 Act in the past. Pursuant to the
letter, an issuer is allowed to file the
summary plan description as an exhibit
to the S-8. The issuer, however, need
not attach the summary plan description
to the prospectus delivered to
employees, since such persons would
independently be furnished with a copy
of the summary plan description
pursuant to the requirements of ERISA.

The staff's position described above is
subject 1o the following conditions: (1)
the issuer must state in its Form 5-8
prospectuys that a current copy of the
summary plan description will be
provided to any plan-participant upon
request; (2) the issuer will continue to
comply with the requirements of ERISA
pertaining to the amendment and
distribution of the summary plan
description; and (3) the issuer will
update, when necessary, the copy of the
summary plan description on file with
the Commission through the filing of

“ Ameron, Inc. dated May 1, 1980,

“0Of course, consistent with the updating
procedure utilized with respect to Form S-18 filings,
the {ssuer should also file the consent of its
independent public accountant, es noted in fn. 42,
Further, any material amendments to the plan not
previously described in the $-8 would have to be
disclosed in the post-effective amendment.

V' Shop & Ga, Inc. dated July 17, 1080,
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exhibits to the 5-8 and, where
appropriate, the annual reports of the
plan filed on Form 11-K.
Accordingly, 17 CFR Part 231, is
amended by adding reference to this
release thereto,
By the Commission,
George A. Fitzsimmons,
Secretary.

January 15, 1981.
[FR Dog. #1-2857 Filed 1-26-81; 845 am)
BILLING COOE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 274
[Docket No. RM81-12]

Interim Rule Under Section 108 of the
NGPA Concerning Temporary

Pressure Buildup in Ouamylng Stripper
Wells

Correction

In FR Doc, 81-2203 published in the
issue of Thursday January 22, 1981, at-
page 6901, make the following
corréction:

On page 6902, third column, under
Part 274, the section heading now
reading “§ 271,806 * * *" should read
“§ 274206 * *".

BILLING CODE 1505-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFRCh.|

Redesignation of Hearing Clerk's
Office as Dockets Management Branch

AGENCY: Food and Drug Administration.
ACTION: Final Rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending
Chapter 1 of Title 21 of the Code of
Federal Regulations to reflect the
Hearing Clerk’s office name change to
Dockets Management Branch.
EFFECTIVE DATE: January 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Agnes B, Black, Federal Register
Writer's Office (HFC-11), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-2994.
SUPPLEMENTARY INFORMATION: FDA has
designated the Administrative
Proceedings Staff-Hearing Clerk's office
a branch of the Division of Management
Systems and Policy and renamed it the
Dockets Management Branch. This

document amends Chapter I of Title 21
of the Code of Federal Regulations to
reflect the name change.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 710(a), 52
Stat. 1055 (21 U.S.C, 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Chapter
I of Title 21 of the Code of Federal
Regulations is amended in Parts 1
through 1299 by changing “office of the
Hearing Clerk." "Hearing Clerk's office,"
and "Hearing Clerk,” wherever they
appear, to read "Dockets Management
Branch."

Effective date. January 27, 1981.

(Sec. 701(a), 52 StaL. 1055 (21 U.S.C. 371(a)))

Dated: December 23, 1980,

William F. Randolph,

+ Acting Associate Commissioner, Regulatory

Affairs.
[FR Doc. 81-2811 Piled 1-26-81; 845 am|
BILLING CODE 4110-03-M

21 CFR Parts 5, 7, 10, 12, 14, 19, 20, 21,
25, 109, 110, 330, 509, 510, 808, 1010,
1030, 1240, and 1250

{Docket No.80ON-0452]

Reorganization/Location Changes

AGENCY: Food and Drug Administration.
ACTION: Final Rule.

SUMMARY: The Food and Drug
Administration is amending the various
regulations that were affected by the
April 1978 reorganization of the Office
of the Commissioner, The amendment
includes the transfer of functions
between offices, new organizational
entities, changes in position and
organization titles, and changes in room
locations and mailing addresses.

EFFECTIVE DATE: January 27, 1881.

FOR FURTHER INFORMATION CONTACT:
Robert L. Miller, Office of Management
and Operations (HFA-340), Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4976.

SUPPLEMENTARY INFORMATION: 1.
Transfer of functions. The Public
Records and Documents Center (PRDC)
of the Office of Compliance was
abolished, and the Freedom of
Information and Privacy Act functions
were transferred to the Office of Public
Affairs with the administrative
proceedings (Hearing Clerk) functions
transferring to the retitled Office of
Management and Operations.
References to PRDC are being changed.,
2. New organizational entities. A
Freedom of Information Staff has been

established in the Office of Public
Affairs to perform the Freedom of
Information and Privacy Act functions.
A Dockets Management Branch has
been established in the Office of
Management and Operations to perform
the administrative proceedings (Hearing
Clerk) functions. References to PRDC or
Hearing Clerk are being changed
according to the division of functions
between these two new organizations,

3. Changes in position and
organization titles. The Associate
Commissioner for Compliance became
the Associate Commissioner for
Regulatory Affairs; the Associate
Commissioner for Administration
became the Associate Commissioner for
Management and Operations; the
Assistant Commissioner for Public
Affairs became the Associate
Commissioner for Public Affairs. The
Office of Compliance became the Office
of Regulatory Affairs; the Office of
Administration became the Office of
Management and Operations; the Office
of Public Affairs did not change. The
Special Assistant for Consumer Affairs
now heads a new Office of Consumer
Affairs with the title of Associate
Commissioner for Consumer Affairs. All
references are changed accordingly.

4. Changes in room locations and
mailing addresses. Wherever
appropriate new locations and
addresses are referenced,

5. Other changes. Because of other
reorganizations, references to the
Department of Health, Education, and
Welfare are changed to the Department
of Health and Human Services, and
references to the Civil Service
Commission are changed to the Office of
Personnel Management.

In & rule published elsewhere in this
issue of the Federal Register, the agency
is amending 21 CFR Chapter I, Parts 1
thru 1299, to change the Hearing Clerk's
name to Dockets Management Branch.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Chapter
I of 21 CFR is amended in Parts 5, 7, 10,
12, 14, 19, 20, 21, 25, 109, 110, 330, 509,
510, 808, 1010, 1030, 1240, and 1250 as
follows:

SUBCHAPTER A—GENERAL

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. Part 5 is amended:

a. By revising § 5.105, to read as
follows:




Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981

1981 / Rules and Regulaﬁons 8455

§5.105 Chief Counsel, Food and Drug
Administration.

The Chief Counsel to the
Commissioner of Food and Drugs is the
Assistant General Counsel, Food and
Drug Division, Office of the General
Counsel, Department of Health and
Human Services, Room 6-57, 5600
Fishers Lane, Rockville, MD 20857.

b. By revising § 5.110, to read as
follows:

£5.110 FDA Public Information Offices.

(a) Dockets M. ment Branch
(HFA-305). The ets Management

Branch Public Room is located in Room
4-82, Parklawn Building, 5600 Fishers
Lane, Rockville, MD 20857. Telephone:
301-443-1753,

(b) Freedom of Information Staff
(HF1-35). The Freedom of Information
Public Room is located in Room 12A-30,
Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857. Telephone: 301~
443-6310.

(c) Press Relations Staff (HFI-40).
Press Offices are located in Room 15B~
42, Parklawn Building, 5600 Fishers
Lane, Rockville, MD 20857. Telephone:
301-443-3285; and in Room 3807, FB-8,
200 C Street SW., Washington, D.C.
20204. Telephone: 202~-245-1144.

PART 7—ENFORCEMENT POLICY

2. Part 7 is amended in § 7.42 by
revising the introductory text of
paragraph (b)({3), to read as follows:

§7.42 Recall strategy.

‘l)) L

(3) Effectiveness checks. The purpose
of effectiveness checks is to verify that
all consignees at the recall depth
specified by the strategy have recieved
notification ebout the recall and have
tuken appropriate action. The method
for contacting consignees may be
accomplished by personal visits,
telephone calls, letters, or a combination
thereof. A guide entitled *Methods for
Conducting Recall Effectiveness
Checks” that describes the use of these
different methods is available upon
request from the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Room 4-62, 5600 Fishers
Lane, Rockville, MD 20857. The recalling
firm will ordinarily be responsible for
conducting effectiveness checks, but the
Food and Drug Administration will
assist in this task where necessary and
appropriate, The recall strategy will
specify the method(s) to be used for and
the level of effectiveness checks that
will be conducted, as follows:

PART 10—ADMINISTRATIVE
PRACTICES AND PROCEDURES

3. Part 10 is amended:

a. In § 10.3(a) by removing the
definition “Hearing Clerk" and adding
alphabetically the definition "Dockets
Management Branch"” to read as follows:

§10.3 Definitions.
a L

“Dockets Management Branch" means
the Dockets Management Branch, Office
of Management and Operations of the
Food and Drug Administration, U.S.
Department of Health and Human
Services, Room 4-82, 5600 Fishers Lane,
Rockville, MD 20857,

b. In § 10,20 by revisi

heading and paragraph (
follows:

the section
, to read as

of time; wnltbllty for plb.c disclosure.

(f) Al oubmiulons are to be mailed or
delivered in person to the Dockets
Management Branch, Food and Drug
Administration, Room 4-62, 5600 Fishers
Lane, Rockville, MD 20857, except that a
submission which is required to be
received by the Branch by a specified
date may be delivered in person to the
FDA building in Washington (Room

© 8819, 200 C Street SW., Washington, DC

20204) and will be considered as
received by the Branch on the date on
which it is delivered.

§ 10,30 [Amended]

c. In § 10.30(b) by revising the entry
for the Hearing Clerk to read “Dockets
Management Branch, Food and Drug
Administration, Department of Health
and Human Services, Room 4-62, 5600
Fishers Lane, Rockville, MD 20857."

§ 10.33 [Amended)

d. In § 10.33(b) by revising the entry
for the Hearing Clerk to read “Dockets
Management Branch, Food and Drug
Administration, Department of Health
and Human Services, Room 4-62, 5600
Fishers Lane, Rockville, MD 20857,"

§10.35 [Amended]

e. In § 10.35(b) by revising the entry
for the Hearing Clerk to read “Dockets
Management Branch, Food and Drug
Administration, Department of Health
and Human Services, Room 4-62, 5600
Fishers Lane, Rockville, MD 20857."

§10.85 [Amended]

f. In § 10.85(b) by revising the entry
for the Hearing Clerk to read “Dockets
Management Branch, Food and Drug

Administration, Department of Health
and Human Services, Room 4-82, 5600
Fishers Lane, Rockville, MD 20857."

g. In § 10.95 by revising paragraphs
(b)(2) and (d)(7), to read as follows:

§10.95 Participation In outside standard-
setting activities.

(b) L

(2) Approval forms and all pertinent
background information decribing the
activity will be included in the public
file on standard-setting activities
established by the Freedom of
Information Staff.

[d) L

(7) The Commissioner may determine
in writing that, because direct
involvement by FDA in a particular
standard-setting activity is in the public
interest and will promote the objectives
of the act and the agency, the
participation is exempt from the
requirements of paragraph (d)(1)(ii) and/
or (iii) of this section. This
determination will be included in the
public file on standard-setting activities
established by the Freedom of
Information Staff and in any relevant
administrative file. The activity may
include the establishment and validation
of analytical methods for regulatory use,
drafting uniform laws and regulations,
and the development of
recommendations concerning public
health and preventive medicine
practices by national and international

organizations.
h. In § 10.220 by revising paragraph

(a), to read as follows:

§ 10.220 Processing of applications by the
evaluation board.

(&) Applications shall be processed by
an Evaluation Board composed of the
Associate Commissioner for Consumer
Affairs, or his or her representative, who
will serve as chairman of the Evaluation
Board, the Associate Commissioner for
Management and Operations, or his or
her representative, and a third agency
employee to be appointed by the
Commissioner, Whenever a member of
the Evaluation Board is participating in
a Part 12, 13, 14, 15, or 18 proceeding, he
or she shall be disqualified from
reviewing or ruling upon applications for
reimbursement filed in connection with
that proceeding. In the event of such a
disqualification, the disqualified Board
member shall be replaced by an agency
employee to be appointed by the
Commissioner.
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PART 12—FORMAL EVIDENTIARY Management and Operations for d. In § 20.40 by revising paragraphs (a)
PUBLIC HEARING resolution, except that reporting of and (c), to read as follows:

§ 1245 [Amended]

4. In Part 12, § 12.45(a) is amended by .

revising the entry for the Hearing Clerk
to read “Dockets Management Branch,
Food and Drug Administration,
Department of Health and Human
Services, Room 4-62, 5600 Fishers Lane,
Rockville, MD 20857."

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

5. In Part 14, § 14.65 is amended by
revising paragraph (a), to read as
follows:

§ 1465 Public Inquiries and requests for
advisory committee records.

{a) Public inquiries on general
committee matters, except requests for
records, are to be directed to: Committee
Management Officer (HFA-306), Office
of Management and Operations, Food
and Drug Administration, Department of
Health and Human Services, 5600
Fishers Lane, Rockville, MD 20857.

PART 19—STANDARDS OF CONDUCT
AND CONFLICTS OF INTEREST

6. Part 19 Is amended:

a. In § 19,10 by revising paragraphs (a)
and (b) and the introductory text of
paragraph (d), to read as follows:

§ 19,10 Food and Drug Administration
Conflict of Interest Review Board.

(a) The Commissioner shall establish
a permanent five-member Conflict of
Interest Review Board, which shall
review and make recommendations to
the Commissioner on all specific or
policy matters relating to conflicts of
interest arising within the Food and
Drug Administration that are forwarded
to it by (1) the Associate Commissioner
for Management and Operations or (2)
anyone who is the subject of an adverse
determination by the Associate
Commissioner for Management and
Operations on any matter arising under
the conflict of interest laws, except a
determination of an apparent violation
of law. The Director, Division of
Personnel Management, Office of
Management and Operations, shall
serve as executive secretary of the
Review Board.

(b) It shall be the responsibility of
every Food and Drug Administration
employee with whom any specific or
policy issue relating to conflicts of
interest is raised, or who otherwise
wishes to have any such matter
resolved, to forward the matter to the
Associate Commissioner for

apparent violations of law are governed
by § 19.21.

(d) All decisions relating to specific
individuals shall be placed in a public
file established for this purpose by the
Freedom of Information Staff, e.g., a
determination that a consultant may
serve on an advisory committee with
specific limitations or with public
disclosure of stock holdings, except that
such determination shall be written in a
way that does not identify the individual
in the following situations:

b. In § 19.21 by revising paragraph (a),
to read as follows:

§ 19.21 Duty to report violations.

(a) The Policy Management Staff,
Office of Management and Operations,
is responsible for obtaining factual
information for the Food and Drug
Administration on any matter relating to
allegations of misconduct, impropriety,
conflict of interest, or other violations of
Federal statutes by agency personnel.

- -

» - .

PART 20—PUBLIC INFORMATION

7. Part 20 is amended:
a. In § 20.3 by revising paragraph (b),
to read as follows:

§20.3 Certification and authentication of
Food and Drug Administration Records.

(b} A request for certified copies of
records or for authentication of records
shall be sent in writing to the Freedom
of Information Staff (HFI-35), Food and
Drug Administration, Room 12A-18,
5600 Fishers Lane, Rockville, MD 20857,

b. In § 20.26 by revising paragraph (b),
to read as follows:

§ 20.28 Indexes of certain records.

(b) A copy of each such index is
available at cost from the Freedom of
Information Staff (HF1-35), Food and
Drug Administration, Room 12A-186,
5600 Fishers Lane, Rockville, MD 20857,

c. In § 20.30 by revising the section
heading and paragraph (a), to read as
follows:

§20.30 Food and Drug Administration
Freedom of Information Staff.

(a) The Office responsible for agency
compliance with the Freedom of
Information Act and this part is:

Freedom of Information Staff (HF1-35), Food
and Drug Administration, Room 12A-186,
5600 Fishers Lane, Rockville, MD 20857,

§ 20.40 Filing a request for records,

(a) All requests for Food and Drug
Administration records shall be filed in
writing by mailing the request or
delivering it to the Freedom of
Information Staff (HFI-35), Food and
Drug Administration, Room 12A-18,
5600 Fishers Lane, Rockville, MD 20857.

(c) Upon receipt of a request for
records, the Freedom of Information
Staff shall enter it in a public log. The
log shall state the date received, the
name of the person making the request,
the nature of the record requested, the
action taken on the request, the date of
determination letter sent pursuant to
§ 20.41(b), and the date(s) any records
are subsequently furnished.

e. In § 20.41 by revising paragraph (a),
the introductory text of paragraph (b)
and paragraph (b)(3)(i), to read as
follows:

§20.41 Time limitations.

(a) All time limitations prescribed
pursuant to this section shall begin as of
the time at which a request for records
is logged in by the Freedom of
Information Staff pursuant to § 20.40(c).
An oral request for records shall not
begin any time requirement. A written
request for records sent elsewhere
within the agency shall not begin any
time requirement until it is redirected to
the Freedom of Information Staff and is
logged in there in accordance with
§ 20.40(c).

{b) Within 10 working days (excepting
Saturdays, Sundays, and legal public
holidays) after a request for records is
logged in at the Freedom of Information
Staff, a letter shall be sent to the
persons making the request determining
whether, or to the extent which, the
agency will comply with the request,
and, if any records are denied, the
reasons therefor,

(3) LI

(i) The need to search for and collect
the requested records from field
facilities or other establishments that
are separate from the Freedom of
Information Staff.

. » » . -

f. In § 20.43 by revising paragraph (b).
the introductory text of paragraph (c),
and paragraph (c)(2) and (3), to read as
follows:

§20.43 Waiver of fees.

(b) The Associate Commissioner for
Public Affairs may waive payment of
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foes when he or she determines, based
upon a petition, that the person making
the request for records is indigent and
that the disclosure has a strong public
interest justification. All statements
made in any such petition are subject to
the False Reports to the Government
Act, 18 U.S.C. 1001, A person shall be
deemed to be indigent for the purposes
of this section if he or she does not have
income or resources sufficient to pay the
fees involved. Determinations pursuant
o this provision will be made within the
discretion of the agency.

(c) The Associate Commissioner for
Public Affairs may reduce or waive
payment of fees when he or she
determines, based upon a verified
petition, that such reduction or waiver is
in the public interest because furnishing
the information can be considered
primarily as benefiting the general
public.

(2) The Associate Commissioner for
Public Affairs may make available part
of the records requested, or different
records from those requested, in
respanse to any such request for waiver
of fees where he or she concludes that
such records adequately meet that part
of the request which is in the public
interest.

(3) In making & determination of the
broad public interest involved, the
Associate Commissioner for Public
Affairs will weigh the agency resources
ém&lved against the likely benefit to the
public.

2. In § 20.44 by revising paragraphs (a)
and (f), to read as follows:

£20.44 Presubmission review of request
for confidentiality of voluntarily submitted
dala or information,

(a} Any person who is considering
submission of data or information
voluntarily to the Food and Drug
Administration may forward to the
Director of the Bureau involved, or to |
the Assoclate Commissioner for
Regulatory Affairs, a request for
presubmission review of the records
involved to determine whether the Food
and Drug Administration will or will not
make part or all of them available for
public disclosure upon request if they
are submitted. Any such request shall
state why the data or information
invalved fall within an exemption from
g-.{blic disclosure set out in Subpart D of
this part and shall enclose the records
involved. ’

() A determination based upon a
presubmission review pursuant to this
section shall be made in writing and

shall be signed only by the Associate
Commissioner for Public Affairs.

h. In § 20.47 by revising paragraph (a),
to read as follows:

§ 20.47 Denial of a request for records.
(a) A denial of a request for records,
in whole or in part, shall be signed b
the Associate Commissioner for Public
Affairs.
i. In § 20.107 by revising paragraph (a),
to read as follows:

§20.107 Food and Drug Administration
manuals.

(a) All Food and Drug Administration
Staff Manuals and instructions to staff
that affect a member of the public are
available for public disclosure. An index
of all such manuals sis available at the
Food and Drug Administration's
Freedom of Information Public Room in
accordance with § 20.26.

j. In § 20.108 by revising paragraph
(b), to read as follows:

§ 20.108 between the Food
and Drug Administration and other
departments, agencies, and organizations,
» - . - -

{b) A permanent file of all such
agreements and understandings is
available for public review during
working hours in the Food and Drug
Administration’s Freedom of
Information Public Room.

k. In § 20.117 by revising the
intreductory text of paragraph (a), to
read as follows:

§20.117 New drug Information.

(a) The following computer printouts
are available for public inspection in the
Food and Drug Administration's
Freedom of Information Public Room:

PART 21—PROTECTION OF PRIVACY

8. Part 21 is amended:
a. In § 21.1 by revising paragraph
(b)(4), to read as follows:

§21.1 Scope.

(4) Apply to personnel records
maintained by the Division of Personnel
Management, Food and Drug
Administration, except as provided in
§ 21.32. Such records are subject to
regulations of the Office of Personnel
Management in 5 CFR Parts 293, 204,
and 297.

bl In § 21.20 by revising paragraphs (a)
and (b)(8), to read as follows:

§ 21,20 Procedures for notice of Food and
Drug Administration Privacy Act Record
Systems.

(a) The Food and Drug Administration
shall issue in the Federal Register on or
before August 30 of each year a notice
concerning each Privacy Act Record
System as defined in § 21,3(c) that is not
covered by a notice published by the
Department, the Office of Personnel
Magngemenl. or another agency,

( ] .- hre

(8) The notification procedure, i.e., the
address of the FDA Privacy Act
Coordinator, whom any individual can
contact to seek notification whether the
system contains a record about him/her.

c. In § 21.32 by revising paragraph (a),
the introductory text of paragraph (b){1),
and paragraphs (b)(1)(i), (b)(2), (b}(3)(1)
and (if), (c), (d)(4), (5), and (8), to read as
follows:

§21.32 Personnel records.

a) Present and former Food and Drug
Administration employees desiring
access to personnel records about
themselves should consult system
notices applicable to the agency’s
personnel records that are published by
the Office of Personnel Management
and the Department as well as any
notice issued by the Food and Drug
Adg\inistration.

( ) e.0/@

(1) The procedures of the Office of
Personnel Management at 5 CFR Parts
293, 294, and 297 rather than the
procedures in § 21.33 and Subparts D
through F of this part, govern systems of
personnel records about Food and Drug
Administration employees that are
subject to notice published by the Office
of Personnel Management, i.e., systems
that:

(i) The Office of Personnel
Management maintains.

(2) The Office of Personnel
Management's procedures may, if
necessary, be supplemented in the Food
and Administration Staff Manual
Guide. Current Food and Drug
Administration employees should mail
or deliver written requests under the
Privacy Act for access to personnel
records described in this paragraph to
the Office of Personnel Management in
accordance with 5 CFR 207.108, the
Director, Division of Personnel
Management (HFA-400), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, or the personnel
officer in the servicing HHS Regional
Personnel Office. An employee may
consult with or direct his or her request
to the FDA Privacy Act Coordinator
(HFI-30). Requests for access to
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personnel records of former employees
that are located in Federal Records
Centers should be directed to the Office
of Personnel Management. Requests
under the Privacy Act for amendment of
personnel records should be directed to
these same officials who are
responsibile for access to personnel
records under this paragraph.
(3) L
(i) Refusal to grant access to a record,
or refusal to amend a record upon
request of an employee, shall only be
made by the Associate Commissioner
for Management and Operations or his
or her designate; and
(if) Appeals of refusals under
paragraph (b)(3)(i) of this section may be
made lo the Office of Personnel
Management in accordance with 5 CFR
297.108(g)(3) and 297.113(b).
(c) Any other Privacy Act Record
Systems that contain personnel records,
or records that otherwise concern
agency employees, that are maintained
by offices of the Food and Drug
Administration rather than the Division
of Personnel Management but which are
not subject to the Department’s notice
for personnel records in operating
offices are subject to this part, except
that refusals under this part to grant
access to or amend records about
present or former employees shall be
made by the Associate Commissioner
for Management and Operations rather
than the Associate Commissioner for
Public Affairs.
(dl ..
{4) Records that are subject to this
paragraph shall be available for access
to an individual, except to the extent
that access is refused by the Associate
Commissioner for Management and
Operations or his or her designate on
the grounds that the record is subject to
an exemption under § 21.61 or 5 CFR
297.111. =
(5) Requests under the Privacy Act for
amendment of records subject to this '
paragraph should be directed to the
Director, Division of Personnel
Management (HFA-400). Such requests
shall be reviewed in accordance with
Subpart E of this part. Refusal to amend
a record subject to this paragraph (d)(5)
shall only be made by the Associate
Commissioner for Management and
Operations or his or her designate.
(6) Appeals of refusals under
parnfaph (d)(4) or (5) of this section
may be made to the Commissioner of
Food and Drugs, except where the

- Associate Commissioner for
Management and Operations or his or
her designate indicates with his or her

refusal that the appeal should be made
to the Office of Personnel Management.

d. In § 21.40 by revising paragraphs
(b) and (g), to read as follows:

§21.40 Procedures for submitting
requests for notification and access.

- . - . -

(b) An individual desiring notification
or access to records shall mail or deliver
a request for records in any Food and
Drug Administration Privacy Act
Records System to the FDA Privacy Act
Coordinator (HFI-30), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

{g) The Freedom of Information Staff
shall maintain and make available
copies of the forms (OF-203 Privacy Act
Request forms) to assist individuals in
filing requests under §21.40.

e. In § 21.41 by revising paragraphs
(c), (d), (e), (), and (g), to read as
follows:

§ 21.41 Processing of requests,

(c) The FDA Privacy Act Coordinator

) in the Freedom of Information
Staff shall be responsibile for the
handling of Privacy Act requests
received by the Food and Drug
Administration. Requests mailed or
delivered to any other office shall be
promptly redirected to the FDA Privacy
Act Coordinator. Where this procedure
would unduly delay the agency's
response, however, the agency
employee who received the request
should consult with the FDA Privacy
Act Coordinator and obtain advice as to
whether the employee can respond to
the request directly.

(d} Upon receipt of a request by the
FDA Privacy Act Coordinator, a record
shall promptly be made that a request
has been received and the date.

(e) A letter in accordance with § 21.42
responding to the request for
notification shall issue as promptly as
possible after receipt of the request by
the Food and Drug Administration.
Upon determination by the Freedom of
Information Staff that a request for
access to records is appropriately
treated as a request under Part 20 of this
chapter rather than Part 21, or under
both parts, the time limitations
prescribed in § 21.41 shall apply. In any
case, access to available records shall
be provided as promptly as possible.

[B Except as provided in § 21.32, an
individual's access to records about
him/herself that are retrieved by his/her
name or other personal identifiers and
contained in any privacy Act Record
System may only be denied by the

Associate Commissioner for Public
Affairs or his or her designate. An
individual shall not be denied access to
any record that is otherwise available to
him/her under this part except on the
grounds that it is exempt under
§ 21.65(a)(2), that it was compiled in
reasonable anticipation of court
litigation of formal administrative
proceedings, or to the extent that it is
exempt or prohibited from disclosure
because it includes a trade secret or'
commercial or financial information that
is privileged or confidential information
the disclosure of which would constitute
a clearly unwarranted invasion of
personal privacy of another individual.

{g) The FDA Privacy Act Coordinator
shall ensure that records are maintained
of the number, status, and disposition of
requests under this subpart, including
the number of requests for records
exempt from access under this subpart
and other information required for
purposes of the annual report to
Congress under the Privacy Act. These
temporary administrative management
records shall not be considered to be
Privacy Act Record Systems. All records
required to be kept under this paragraph
shall only include requesting
individuals' names or personal
identifiers for so long as any request for
notification, access, or amendment is
pending. The identity of individuals
making request under this subpart shall
be regarded as confidential and shall
not be disclosed under Part 20 of this
chapter (the public information
regulations) to any other person or
agency except as is necessary for the
processing of requests under this
subpart.

f. In § 21,42 by revising paragraph (b),
to read as follows:

§21.42 Responses to requests.
(b) Except as provided in § 21.32,
access to a record may only be denied
by the Associate Commissioner for
Public Affairs or his or her designate. If
access to any record is denied wholly or
in substantial part, the letter shall state
the right of the individual to appeal to
the Commissioner of Food and Drugs.

8. In § 21.43 by revising paragraph
f{a)(2), to read as follows:

§21.43 Access to requested records,

(a L

(2) Permitting the requesting
individual to review the records in
person between 8 a.m. and 4 p.m. at the
office of the FDA Privacy Act
Coordinator, at the Freedom of
Information Staff Public Room at the
address shown in § 20.30 of this chapter.
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or at any Food and Drug Administration
field office listed in § 5115 of this
chapter or at another location or time
upon which the Food and Drug

Administration and the individual agree.

Arrangement for such review can be
made by consultation between the FDA
privacy Act Coordinator and the
individual. An individual seeking to
review records in person shall generally
be permitted access to the file copy.
except that where the records include
nondisclosable information, a copy shall
be made of that portion of the records,

. with the nondisclosable information

blocked out. Where the individual Is not
given a copy of the record to retain, no
charge shall be made for the cost of
copying a record to make it available to
an individual who reviews a record in
person under this paragraph.

h. In § 21.50 by revising paragraph (c),
to read as follows:

§21.50 Procedures for submitting
requests for amendment of records.

(c) Requests to amend records shall
be submitted, in writing, to the FDA
Privacy Act Coordinator in accordance
with § 21.40(b). Such requests shall
include information sufficient to enable
the Food and Drug Administration to
locate the record, a brief description of
the items of information requested to be
amended, and the reasons why the
record should be amended together with
any appropriate documentation or
arguments in support of the requested
amendment. An edited copy of the
record showing the described
amendment may be included.
Verification of identity should be
provided in accordance with § 21.44,

i. In § 21,51 by revising paragraph
(a){2), to read as follows:

§21.51 Responses to requests for
amendment of records.

(ﬂ) D

(2) Inform the individual of its refusal
to amend any portion of the record in
the manner requested, the reason for the
refusal, and the opportunity for
administrative appeal to the
Commissioner of Food and Drugs.
Excepl as provided in § 21.32, such
refusal may only be issued by the
Associate Commissioner for Public
Affairs or his or her designate.
_j- In § 21,61 by revising paragraph
(D)(1), {2), (3), and (4). to read as follows:

§21.61 Exempt systems.

[hl. L

(1) Bio-research monitoring
Information System—HHS/FDA/BD/
09-10-0010.

(2) Regulated Industry Employee
Enforcement Records—HHS/FDA/
ACMO/08-10-0002.

(3) Employee ConductInvestigative
Records—HHS/FDA/ACMO/08-10-
0013,

(4) Service Contractor Employee
Investigative Records—HHS/FDA/
ACMO/08-10-0014.

PART 25—ENVIRONMENTAL IMPACT
CONSIDERATIONS

9. Part 25 is amended:
a. In § 25.25 by revising paragraph
(2)(3)(v), to read as follows:

§25.25 Preparation and review
procedures.

(ﬂ) L

(3) ..

(v) All comments on draft
environmental impact statements shall
be submitted in quintuplicate to the
Dockets Management Branch, Food and
Drug Administration, Department of
Health and Human Services, Room 4-62,
Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857, where they shall
be available for public inspection during
working hours, Monday through Friday.

b, In § 25.30 by revising paragraph (a),
to read as follows:

§25.30 Public availabllity of environmental
impact statements.

(a) All draft and final environmental
impac! statements, all environmental
impact analysis reports, if required, and
all environmental assessment reports, if
required, except for such impact
statements, reports, or assessments on
investigational new drugs or
investigational new animal drugs that
are confidential information under Part
20 of this chapter, shall be available for
public inspection through the Dockets
Management Branch.

SUBCHAPTER B—FOOD FOR HUMAN
CONSUMPTION

PART 109—UNAVOIDABLE
CONTAMINANTS IN FOOD FOR
HUMAN CONSUMPTION AND FOOD-
PACKAGING MATERIAL

10. Part 109 is amended in § 109.30 by
revising paragraph (b), to read as
follows:

§ 109.30 Temporary tolerances for
polychlorinated biphenyls (PCB's).

(b) A compilation entitled “Analytical
Methodology for Polychlorinated
Biphenyls, February 1973" for
determining compliance with the
tolerances established in this section is
available from the Dockets Management
Branch, Department of Health and
Human Services, Room 4-82, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857.

PART 110—CURRENT GOOD
MANUFACTURING PRACTICE IN
MANUFACTURING, PROCESSING,
PACKING, OR HOLDING HUMAN FOOD"

11. Part 110 is amended § 110.99 by
revising paragraph (e}, lo read as
follows:

§ 110.99 Natural or unavoidable defects in
food for human use that present no health
hazard,

(e) Current action levels for natural
and unavoidable defects in food for
human use that present no health hazard
are as follows. (Levels that have been
adopted on a temporary basis prior to
publication as a regulation may be
obtained upon request at the Office of
Public Affairs, Food and Drug
Administration, Room 15B-42, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857.)

SUBCHAPTER D—DRUGS FOR HUMAN USE

PART 330—OVER-THE-COUNTER
(OTC) HUMAN DRUGS WHICH ARE
GENERALLY RECOGNIZED AS SAFE
AND EFFECTIVE AND NOT
MISBRANDED

12. Part 330 Is amended:
a. In § 330.1 by revising paragraph (g),
to read as follows:

§330.1 General conditions for general
recognition as safe, effective, and not
misbranded.

» . - . -

(g) The labeling for all drugs contains
the general warning: "Keep this and all
drugs out of the reach of children.” The
labeling of drugs used for oral
administation shall also state: “In case
of accidental overdose, seek
professional assistance or contact a
poison control center immediately.” The
labeling for drugs administered rectally
or used topically shall state: "In case of
accidental ingestion, seek professional
assistance or contact a Poison Control
Center immediately." The Food and
Drug Administration will grant an
exemption from these general warnings
where appropriate upon petition, which
shall be maintained in a permanent file
for public review by the Dockets




Federal Register / Vol. 48, No. 17 | Tuesday, January 27, 1981 / Rules and Regulations

Management Branch, Food and Drug
Administration, Room 4-62, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857,

b, In § 330.10 by revising paragraph
(a)(13)(iii} and (iv), to read as follows:

§330.10 Procedures for classifying OTC

drugs as generally recognized as safe and
effective and not misbranded, and for

(13) ..o

(iii) Such notification shall be in the
form of a Category III Notification
Statement and shall be submitted in
quintuplicate to the Dockets
Management Branch, Food and Drug
Administration, Room 4-82, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857. A Category III Notification
Statement shall contain: (g) Name and
address of the sponsor of the study, (b)
name and address of each person
directly responsible for monitoring the
study, (c) each Category Il condition
being tested in the manner suggested in
the applicable final regulation for that
class of drugs, and (d) the anticipated
date that testing will be initiated, which
shall be prior to the date after which a
product with a condition subject to
paragraph (a)(6)(ii) (Category II) of this
section may no longer be shipped in
interstate commerce.

(iv) A copy of each Category III
Notification Statement shall be
maintained in a permanent file for
public review in the Dockets
Management Branch, Food and Drug
Administration, Room 4-62, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857. Upon written request or
notice in the Federal Register, the
manufacturer or distributor shall furnish
to the Food and Drug Administration
evidence of the type of test being
performed (e.g., in vitro, animal, human,
survey, or other), and/or other
information and data appropriate to the
testing being conducte

SUBCHAPTER E—ANIMAL DRUGS, FEEDS,
AND RELATED PRODUCTS

PART 509—UNAVOIDABLE
CONTAMINANTS IN ANIMAL FOOD
AND FOOD-PACKAGING MATERIAL

13. Part 509 is amended in § 509.30 by
revising paragraph (b), to read as
follows:

§ 509.30 Temporary tolerances for
polychlorinated biphenyls (PC8's).

{b) A compilation entitled “Analytical
Methodology for Polychlorinated

Biphenyls, February 1973" for
determining compliance with the
tolerances established in this section is
available from the Dockets Management
Branch, Food and Drug Administration,
Room 4-62, Parklawn Building, 5600
Fishers Lane, Rotkville, MD 20857.

PART 510—NEW ANIMAL DRUGS

14. Part 510 is amended in § 510.112 by
revising paragraph (a), to read as
follows:

§510.112 Antibiotics used In veterinary
medicine and for nonmedical purposes;
required data.

(a) An ad hoc committee, Committee
on the Veterinary Medical and
Nonmedical Uses of Antibiotics, was
formed by the Food and Drug
Administration to study, and advise the
Commissioner on, the use of antibiotics
in veterinary medicine and for various
nonmedical purposes as such uses may
affect the enforcement of the Federal
Food, Drug, and Cosmetic Act with
respect to the safety and effectiveness
of such substances. A copy of the report
may be obtained from the Food and
Drug Administration, Office of Public
Affairs, Room 15B-42, Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857.

L - » L L
SUBCHAPTER H—MEDICAL DEVICES

PART 808—EXEMPTIONS FROM
FEDERAL PREEMPTION OF STATE
AND LOCAL MEDICAL DEVICE
REQUIREMENTS

15, Part 808 is amended in § 808.20 by
revising paragraph (b), to read as
follows:

§808.20 Application.

. - . - -

(b) An application for exemption shall
be in the form of a letter to the
Commissioner of Food and Drugs and
shall be signed by an individual who is
authorized to request the exemption on
behalf of the State or political
subdivision. Four copies of the letter and
any accompanying material, as well as
any subsequent reports or
correspondence concerning an
application, shall be submitted to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-62, Parklawn Building, 5600
Fishers Lane, Rockville, MD 20857. The
outside wrapper of any application,
report, or correspondence should
indicate that it concerns an application

for exemption from preemption of
device requirements.

SUBCHAPTER J—RADIOLOGICAL HEALTH

PART 1010—PERFORMANCE
STANDARDS FOR ELECTRONIC
PRODUCTS: GENERAL

18. Part 1010 is amended:

a.In § 10104 by revising the
introductory textof paragraph (b), to
read as follows:

§ 10104 Variances.

- - - . -

(b) Applications for variances.
Applications for variances or for
amendments or extensions thereof shall
be submitted in quintuplicate to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-62, Parklawn Building, 5600
Fishers Lane, Rockville, MD 20857.

b. In § 1010.5 by revising the
introductory text of paragraph (c), to
read as follows:

§1010.5 Exemptions for products
intended for United States Government
use.

(c) Application for exemption. An
application for exemption, or for
amendment or extension thereof, shall
be submitted in quintuplicate to the
Dockets Management Branch, Food and
Drug Administration, Room 4-82,
Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857. For an exemption
pursuant to the criteria prescribed in
paragraph (a)(1) of this section, the
application shall include the information
prescribed in paragraph (c)(1) through
(13) of this section. For an exemption
pursuant to the criteria prescribed in
paragraph (a)(2) of this section, the
application shall include the information
prescribed in paragraph (c)(3) through
(13) of this section. An application for
exemption, or for amendment or
extension thereof, and correspondence
relating to such application shall be
made available for public disclosure in
the Dockets Management Branch except
for confidential or proprietary
information submitted in accordance
with Part 20 of this chapter. Information
classified for reasons of national
security shall not be included in the
application. Except as indicated above,
the application for exemption shall
include the following:
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PART 1030—PERFORMANCE
STANDARDS FOR MICROWAVE AND
RADIO FREQUENCY EMITTING
PRODUCTS

17. Part 1030 is amended in § 1030.10
by revising the introductory text of
paragraph (c)(8)(iv). to read as follows:

§1030.10 Microwave ovens.

. . - -

(L, » . »

6 **

(iv) Upon application by a
manufacturer, the Director, Bureau of
Radiological Health, Food and Drug
Administration, may gran! an exemption
from one or more of the statements
(radiation safety warnings) specified in
paragraph (c){6)(i) of this section. Such
exemption shall be upon a
determination by the Director that the
microwave oven model for which the
exemption is sought should continue to
comply with paragraph (c) (1), (2}, and
(3) of this section under the adverse
condition of use addressed by such
precautionary statement(s),
Applications shall be submitted in
quintuplicate to the Dockets
Management Branch, Food and Drug
Administration, Room 4-62, Parklawn
Bullding, 5600 Fishers Lane, Rockville,
MD 20857, Copies of the written portion
of the application, including supporting
data and information, and the Director's
action on the application will be
maintained by the Branch for public
review. The application shall include:

SUBCHAPTER L—REGULATIONS UNDER
CERTAIN OTHER ACTS ADMINISTERED BY
THE FOOD AND DRUG ADMINISTRATION

PART 1240—CONTROL OF
COMMUNICABLE DISEASES

18, Part 1240 is amended in § 1240.62
y revising paragraph (e), to read as
follows:

i
0

1124062 Turtles.

(¢) Petitions. The Commissioner of
Food and Drugs, either on his own
initiative or on behalf of any interested
person who has submitted a petition,
miy publish a proposal to amend this
regulation. Any such petition shall
include an adequate factual basis to
fupport the petition, and will be
published for comment if it contains
reasonable grounds for the proposed
regulation. A petition requesting such a
regulation, which would amend this
regulation, shall be submitted to the
Dockets Management Branch, Food and
Drug Administration, Room 4-62,

Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857.

PART 1250—INTERSTATE
CONVEYANCE SANITATION

19. Part 1250 is amended in § 1250.51
by revising paragraph (f)(4)(ii). to read
as follows:

§ 1250.51 Raliroad conveyances;

discharge of wastes.
(no c.c
(4). L

(ii} A public file of requested
variances and extensions, their
disposition, and information relating to
pending actions will be maintained in
the Dockets Management Branch, Room
4-62, Parklawn Building, 5600 Fishers
Lane, Rockville, MD 20857,

. - » » -

FDA finds that notice, public
procedure, and delayed effective date
are unnecessary for the issuance of
these amendments because they are
nomenclature changes that do not
impose an additional duty or burden on
any person but rather clarify an existing
regulation.

Effective date. This regulation shall
become effective January 27, 1981.

(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a}))
Dated: December 23, 1080.

William F. Randolph,

Acting Assoclate Commissioner for

Regulatory Affairs.

[PR Doc. 83-2412 Filed 1-26-82: 048 2}

BILLING CODE 4110-03-M

21CFR Part 74
[Docket No. 77C-0276)

D&C Orange No. 4; Listing of Color
Additives Subject to Certification

AGENCY: Food and Drug Administration.
ACTION: Final rule.

summARY: The Food and Drug
Administration (FDA) is revising the
specifications for D&C Orange No. 4 for
use in externally applied drugs and
cosmetics, This action is being taken
hecause a tolerance for 4,4'-
{dinzoamino)-dibenzenesulfonic acid
was inadvertently omitted in
specifications for D&C Orange No. 4.
DATE: Effective February 27, 1981.
Objections by February 26, 1981,
ADDRESS: Writlen objections may be
sent 1o the Dockels Management Branch
{formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:

Andrew D. Laumbach, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-472--5690,
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 28, 1979 (44
FR 50360), FDA proposed to amend the
specifications for D&C Orange No. 4 by
adding a tolerance for 4.4'-(diazoamino)-
dibenzenesulfonic acid. The revision,
proposed at FDA's own initiative, was
necessary because a tolerance for 4.4'-
(diazoamino)-dibenzenesulfonic acid
was inadvertently omitted in the
regulation for D&C Orange No. 4 under.
§3 74.1254 and 74.2254 (21 CFR 74.1254
and 74.2254). No commen! was received
in response to the proposal.

Therefore, under the Federal Food,
Drug, and Cosmetic Act [sec. 708{b), (c),
and [d), 74 Stat. 399403 as amended (21
U.S.C. 376(b), (¢}, and (d))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Part 74
is amended in § 74.1254 by inserting,
after the entry for “Subsidiary colors" in
the specifications in paragraph (b), a
new entry to read as follows:

§74.1254 DAC Orange No. 4.

(b) * * * 44'(Diazoamino)- -
dibenzenesulfonic acid, not more than
0.1 percent.

Any person who will be adversely
affected by the foregoing order may at
any time on or before February 26, 1881
file with the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
objections to this order. Objections shall
show how the person filing will be
adversely affected by the order, specify
with particularity the provisions of the
order deemed objectionable, and state
the grounds for the objections,
Objections shall be filed in accordance
with the requirements of § 71.30 {21 CFR
71.30). If a hearing is requested, the
objections shall state the issues for the
hearing, shall be supported by grounds
factually and legally sufficient to justify
the relief sought, and shall include a
detailed description and analysis of the
factual information intended to be
presented in support of the objections if
a hearing is held. Four copies of all
documents shall be filed and should be
identified with the docket number found
in brackets in the heading of this
document, Received objections may be
seen in the Dockets Management
Branch, from 9 aum. to 4 p.m., Monday
through Friday.

Effective date. This regulation shall be
effective February 27, 1981 except as to
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any provisions that may be stayed by

the filing of proper objections. Notice of

the filing of objections or lack thereof

will be announced by publication in the

Federal Register.

{Sec. 706(b), {c), and (d), 74 Stat, 399-403 as

amended (21 U.S.C. 376(b), (c), and (d)))
Dated: January 18, 1861,

William F. Randolph,

Aocting Associate Commissioner for

Regulatory Affairs.

[FR Doc. 2017- Filed 1-26-41; &45 am)

BILLING CODE 4110-03-M

21 CFR Part 146
{Docket No. 78N-0236]

Grapefruit Juice; Standards of Identity
and Fill of Container

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is establishing
standards of identity and fill of
container for grapefruit juice. These
standards were developed after
considering the Codex Alimentarius
Commission's “Recommended
International Standard for Grapefruit
Juice Preserved Exclusively by Physical
Means,” the U.S, Department of
Agriculture’s “United States Standards
for Grades of Grapefruit Juice," and the
comments received in response to the
proposal. The purpose of this action is to
promote honesty and fair dealing in the
interest of consumers and facilitate
international trade.

DATES: Effective July 1, 1983, for all
affected products initially introduced or
initially delivered for introduction into
interstate commerce on or after this
date. Voluntary compliance may begin
February 27, 1981. Objections by
February 26, 1981.

ADDRESS: Written objections to the
Dockets Management Branch (HFA~305)
(formerly the Hearing Clerk's office),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods {(HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202~
245-1164.

SUPPLEMENTARY INFORMATION: The
standards established by this final rule
will, among other things, (1) provide for
the addition of concentrated grapefruit
juice to grapefruit juice in an amount not
to exceed 15 percent of the grapefruit
juice soluble solids; (2) permit the
adjustment of grapefruit pulp, grapefruit
oil, and grapefruit essence content

(components derived from grapefruit) in
accordance with good manufacturing
practice; (3) permit the addition of
specified dry nutritive carbohydrate
sweeteners to grapefruit juice; (4)
establish a minimum grapefruit juice
soluble solids requirement of 9 percent
by weight for the product “grapefruit
juice from concentrate"; (5) permit the
use of specified liquid or dry sweeteners
when concentrated juice is used in the
preparation of “grapefruit juice from
concentrate”; (6) establish a standard of
fill of container based upon a minimum
of 90 percent of the total capacity of the
container except when the foodis -
frozen; and (7) employ a statistical
sampling plan for determining
compliance with fill-of-container
requirements.

A proposal o establish standards of
identity and fill of container for
grapefruit juice was published in the
Federal Register of December 15, 1978
(43 FR 58575). The proposal invited
interested persons to submit comments
with supporting data concerning: (1) the
benefit of including a provision
permitting the addition of concentrated
grapefruit juice to grapefruit juice; (2)
the limitation that should be placed on
the amount of concentrate which may be
added to grapefruit juice as well as the
type of labeling that would be
appropriate to inform the consumer of
such addition; (3) the quantity
(limitation on the amount) of sweetener
that may be added to the juice. The
proposal also invited the submission of
any available data in support of a
specific maximum of the grapefruit oil
and/or grapefruit essence content.

Nine letters, each containing one or
more comments, were received from one
government agency, three trade
associations representing grapefruit
juice packers, four processors or
packers, and one supplier of sweeteners.
The comments and the agency’s
responses are as follows:

“Fresh" Grapefruit Juice

1. Three comments suggested that a
separate standard of identity for “fresh"
grapefruit juice should be established.

The agency disagrees. No data were
submitted, nor is the agency aware of
any data that support the establishment
of a separate standard of identity for
"fresh grapefruit juice. Therefore,
without the evidence to demonstrate
otherwise, FDA concludes that a
regulation covering this product is
unnecessary. This is in keeping with the
President’s directive not to promulgate
needless regulations. Any interested
person who believes that a separate
standard for “fresh" grapefruit juice is

necessary is invited to submit a petition
with supporting data that demonstrate
this need.

Preparation for Canning—Centrifuging

2. Two comments recommended that
the words “which may include
centrifuging” under § 146.132(a)(1) (21
CFR 146.132(a)(1)) be deleted. They
contended that listing of one type of
permitted mechanical extraction could
otherwise be interpreted to imply that
certain other unlisted types of
mechanical extraction will not be
permitted.

FDA agrees, and § 146.132(a)(1), as set
out below, reflects this change.

Filtering

3. Two comments recommend that the
words “but not filtering" under
§ 146.132(a)(1) be deleted. they argued
that (1) filtering could be interpreted to
refer to finishing which is essential to
the separation of the juice from rag,
seed, and excess pulp and (2) there is, in
their opinion, no known reason for
prohibiting filtering. -

FDA agrees that there may be
instances where processors may wish to
use filtering in the finishing processes.
Therefore, § 146.132(a)(1), as set out
below, reflects this change.

Grapefruit Components vs. Optional
Ingredients

4. Two comments recommended that
§ 146.132(a){1) should be reworded to
include a provision for “grapefruit
components,” i.e., grapefruit pulp, oil,
and essence, lo distinguish them from
food ingredients (e.g., sugar). Further,
the comments stated that inherent
grapefruit components derived from
grapefruit should not be considered to
be “ingredients" and, therefore, should
not be declared. In order to accomplish
that purpose, the comments
recommended that the words “grapefruit
components” be added to distinguish
pulp, oil, and essence from optional
ingredients.

FDA agrees that the grapefruit
components need not be declared as
optional ingredients and should be
distinguished from optional ingredients,
and § 146.132(a)(1), as set out below,
reflects this change. Further
§ 146.132(a)(2) lists the optional
ingredients permitted as discussed
below under the heading “Optional
Ingredients."

Pulp, Oil, and Essence

5. Two comments contended that the
proposal allowed for the removal of
pulp, but failed to allow for its
restoration. The comments also
suggested that the use of the word
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“adjusted” clearly allows for the
removal of pulp, oil, and essence and
may allow oil and essence the
same batch of grapefruit juice to be
reincorporated, but the words “or
restored” are neded in order to allow
the restoration of pulp, oil, and essence
previously recovered from a prior batch
of grapefruit.

FDA agrees that there may be
instances where ors may wish to
adjust the pulp as well as the oil and
essence content of grapefruit juice,
either before or after processing.
Therefore, § 148.132(a)(1) of the final
regulation includes pulp as a grapefruit
component. FDA does not agree that the
words “or restored™ are needed because
the word “adjusted” clearly rmvldea for
the removal or restoration of pulp, oil,
and essence. Therefore, paragraph
(a)(1), as set out below, provides that the
grapefruit pulp, grapefruit oil, and
grapefruit essence (components derived
from grapefruit) content may be
adjusted in accordance with good
manufacturing practice.

Peel

6. One comment recommended that
the words “peel (except small fragments
of peel that cannot be separated by good
manufacturing practice)” under
§ 146.132(a)(1) be added before the
words “and excess pulp.” The comment
indicated that the change in wording is
needed to reflect current good
manufacturing practice.

FDA agrees with this comment.
Therefore, § 146.132(a)(1), as set out
below, reads, in part: “Grapefruit juice
is the unfermented juice, * * * from
which seeds and peel (except embryonic
seeds and small fragments of seeds and
peel which cannot be separated by good
manufacturing practice) and excess pulp
are removed.”

.l‘\ddmon of Concentrated Grapefruit
uice

7. In response to the request for
comments, eight comments supported
permitting the addition of concentrated
grapefruit juice to single-strength
grapefruit juice. The United States
Department of Agriculture (USDA)
slated, “In our record of 177 replies to
the proposed rule for grapefruit juice
(voluntary grade standards) (7CFR Part
2852), several consumers cited the
popularity of grapefruit juice because of
its ‘natural’ qualities." USDA suggested
that consideration be given to the
addition of small amounts of grapefruit
juice concentrate to grapefruit juice to
adjust the soluble solids contents within
t!_xe normal range of mature grapefruit.
USDA contended that this adjustment
could be made to furnish a product to

the consumer which would be free from
added nutritive carbohydrate
sweeteners. Three of these comments
suggested that the level of concentrate
permitted should be more than 15
percent by weight of soluble solids.

The agency agrees that the addition of
a limited amount of concentrated
grapefruit juice to nonreconstituted
grapefruit juice, in an amount
reasonably necessary to adjust the
soluble solids content of the finished
product, will be in the interest of
consumers, Therefore, § 146.132(a)(1), as
set out below, provides for the
adjustment of the soluble solids content
of grapefruit juice by permitting the
addition of the concentrated grapefruit
juice at 8 maximum level of 15 percent

by weight of the grapefruit juice soluble
solids.

Minimum Soluble Solids

8. One comment from a major
manufacturer of grapefruit juices
(producing approximately 80 percent of
the total U.S. market) recommended that
the minimum soluble solids level of 9
percent proposed for grapefruit juice
from concentrate should be increased to
10 percent. The manufacturer submitted
data that showed the average juice
soluble solids content, by week, of
grapefruit received at processing plants
for the 1977-1978 seasons to vary from
9.01 to 10.54 percent. Additional data
from two manufacturers showed
“wéighted average" soluble solids levels
in single-s th grapefruit juice for the
growing period 1968-1969 to 1977-1978
to vary from 9.70 to 10.55 percent.

Two comments supported the
proposed minimum soluble solids level
of 9 percent for grapefruit juice from
concentrate, but recommended that it
should apply also to grapefruit juice.
One comment supported the concept of
establishing a minimum soluble solids
level for “fruit juices” at the same level
as for “juice from concentrate.”

Five comments recommended a
uniform minimum *Brix (soluble solids)
for both “grapefruit juice™ and
"%rapefruit juice from concentrate,” One
of these comments pointed out that, “In
view of today’s high technology, there
can be no justification for establishing
different “Brix levels for the two
products or for establishing 8 minimum
level for one product and no minimum
for another. The consumer cannot be
expected to know which product is more
likely to contain proportionately more
water and less solids. Once a consumer
chooses a juice, he or she should be
assured of receiving a uniform amount
of product as measured by soluble
solids."” The comment contended that
the consumer receives that assurance

only when the minfmum soluble solids
for "fruit juices" and “juices from
concentrate” are the same.

The agency disagrees with the
suggestion that the minimum soluble
solids level required for grapefruit juice
from concentrate should be increased
from 9 to 10 percent. This decision is
based on data that indicate that the
average soluble solids of juice from all
grapefruit will be somewhat more than
10 percent but that there will be some
seasons and some portions of seasons
when, in fact, a majority of the juice will
be less than 10 percent. The Codex
standard for grapefruit juice provides for
& minimum soluble solids content of 9
percent, exclusive of added sugar.
Consequently, the proposed 0-percent
minimum soluble solids requirement for
grapefruit juice from concentrate is
retained in § 146.132(a)(1] as set out
below. Further, the agency does not
agree that a minimum soluble solids
requirement should be established for a
single-strength grapefruit juice that has
not been prepared from concentrated
grapefruit juice. Seasonal environmental
factors, such as soil and climatic
conditions, may have an effect on the
soluble solids content of the individual
fruit. Because of these variables, FDA
historically has not set minimum soluble
solids requirements in the standards of
identity for other fruit juices prepared
from unconcentrated, undiluted extract
from mature fruits. For the same reason,
FDA is not setting a minimum soluble
solids requirement for single-strength
grapefruit juice that has not been
prepared from concentrated grapefruit
juice as provided for in the regulation as
set out below.

Correction for Acidity

9. Six comments opposed the
provision that would allow the use of a
refractometric sucrose value without a
correction for acidity. They stated that
the correction of refractometer values
for acidity has been standard practice
throughout the citrus industry in the
United States for 40 or more years, not
only for single-strength grapefruit juice
at issue here, but also for other citrus
varieties and for citrus concentrates and
beverage bases. One of the comments
contended that a “total soluble solids"
reading made by refractometer without
correction for acidity would be
meaningless. One comment argued that
the creation of a standard for grapefruit
juice that establishes a different
definition of soluble solids content from
that used for other single-strength juices
and other citrus products would be very
disruptive.
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The agency agrees, and
§ 146.132(a)(1), as set out below, reflects
this change.

Addition of Sweeteners

10. In response to the request for
specific comments, three comments
were received regarding the addition of
sweeteners.

One comment stated that itis a
recognized fact that fruits vary in their
natural sweetness and tartness as the
growing season proceeds and that, in
response to these natural changes,
manufacturers adjust formulations to
produce products that satisfy the
consumer's perception of that product.
This comment suggested that the
standard for grapefruit juice should
allow for the use of any safe and
suitable nutritive carbohydrate
sweetener with no limitation on the
maximum amount allowed.

Two comments suggested that specific
sweeleners, such as high-fructose comn
sweeteners (HFCS), may represent a
considerable savings over other
sweeteners which could be passed along
to the consumer. They contended that
liquid HFCS contribute a negligible
amount of water to the product. No data
in support of these contentions were
submitted.

The December 15, 1978, proposal
provided for the use of safe and suitable
nutritive carbohydrate sweeteners. The
agency maintains that food standards
should provide, whenever possible, for
classes of permitted functional optional
ingredients so that manufacturers will
have flexibility in the selection of
specific i ients used in foods. Of
course, if the ingredient is unsafe, it may
not be used. However, based on
information resulting from a series of
public hearings held between August
1978 and October 1978, it now appears
that consumers desire a specific listing,
by name, in food stan of those
ingredients which characterize the food
rather than simply a general provision
for the use of “safe and suitable"
ingredients. A notice requesting public
comment on a tentative proposed
revision of the agency's policy regarding
the use of “safe and suitable" provisions
in food standards was published in the
Federal of December 21, 1979
(44 FR 75990). Consistent with consumer
desire, FDA is listing in
§ 146.132(a)(2)(iii) set out below the
suitable nutritive carbohydrate
sweeteners that may be used.

The agency requests comments
concerning the completeness of the list.
If any commonly used nutritive
carbohydrate sweeteners have been
omitted, they will be included in the
regulation at the time a notice

confirming the effective date of the final
regulation is published. Comments
should be submitted to the Dockets
Management Branch, Food and Drug
Administration (address above), during
the period for objections.

Optional Ingredients

11. Several comments indicated that
there may be industry confusion as to
which ingredients are optional and must
be declared in the ingredient statement.
One comment indicated that the
standard of identity for grapefruit juice
from concentrate should include the use
of grapefruit juice as a diluent in
addition to water.

The agency agrees with these
comments, and § 146.132(a)(1) and
(2)(ii), as set out below, reflect this

change.

Labeling—Color Types

12. One comment suggested that the
color type (white, pink, and mixed) of
grapefruit juice be designated on the
label. The comment noted that the
proposed rule to revise the USDA
voluntary grade standards for grapefruit
juice, published February 15, 1980 (45 FR
10:1356). does not address the labeling of
color .

No data were submitted to
demonstrate that consumers desire
labeling to differentiate between color
types. Further, no data were submitted,
nor is FDA aware of any data that
support an objective method for
differentiating between the three color
types. Therefore, FDA has not provided
for such labeling, but Foinll out that a
truthful declaration of the color type of
grapefruit juice would not be prohibited.

Blending of juices

13. Three comments stated that unless
“blends” of grapefruit juices (i.e.,
grapefruit juice, concentrated grapefruit
juice and/or grapefruit juice from
concentrate are allowed to be labeled
“grapefruit juice,” problems would result
including consumer confusion and
increased costs from the necessity of
maintaining inventories of labels for
each of the product blends.

The agency agrees, in part, with the
contentions raised by these comments,
Therefore, § 146.132(a)(3)(i)(a)(2), as set
out below, provides for the name
“grapefruit juice” for the food prepared
from the unconcentrated, undiluted
liquid from grapefruit to which
concentrated grapefruit juice is added to
adjust soluble solids as prescribed in
§ 148.132(a)(1). FDA believes that the
listing of concentrated grapefruit juice in
the ingredient statement will be
sufficient to inform the consumer of its
presence in the product. FDA does not

agree that the name “grapefruit juice” is
appropriate for mixtures of grapefruit
juice and grapefruit juice from
concentrate. Therefore,

§ 146.132(a)(3)(i)(b) requires the name
“grapefruit juice from concentrate” or
“reconstituted grapefruit juice” for those
foods prepared from concentrated
grapefruit juice and water and/or
grapefruit juice, or from grapefruit juice
from concentrate and grapefruit juice,
Type Size

14. One comment asserted that a
minimum type size should be specified
and that the qualifying words
“reconstituted” or “from concentrate"”
should appear in a type size not less
than one-half the size type as the words
“grapefruit juice.”

The agency agrees with the comment
and is specifying the type size in
§ 146.132(a)(3)(i)() eccordingly.

After consideration of the comments
received and other relevant information
in the record, FDA concludes that it will
promote honesty and fair dealing in the
interest of consumers to eatabl{x
standards of identity and fill of
container for grapefruit juice as set forth
below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 401,
701(e), 52 Stat. 1046 as amended, 70 Stat.
919 as amended (21 U.S.C, 341, 371(e)))
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1), part 146 is amended by adding
new § 146.132, to read as follows:

§ 146,132 Grapefruit juice.

(a) Identity—{(1) Description.
Grapefruit juice is the unfermented
juice, intended for direct consumption,
obtained by mechanical process from
sound, mature grapefruit (Citrus
paradisi Macfadyen), from which seeds
and peel (except embryonic seeds and
small fragments of seeds and peel which
cannot be separated by good
manufacturing practice) and excess pulp
are removed. The juice may be adjusted
by the addition of the optional
concentrated grapefruit juice ingredients
specified in paragraph (a)(2) of this
section, but the quantity of such
concentrated grapefruit juice ingredient
added shall not contribute more than 15
percent of the grapefruit juice soluble
solids in the finished food. The
grapefruit pulp, grapefruit oil, and
grapefruit essence (components derived
from grapefruit) content may be
adjusted in accordance with good
manufacturing practice. The juice may
have been concentrated and later
reconstituted with water suitable for the
purpose of maintaining essential
composition and quality factors of the
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juice. It may be sweetened with the dry
nutritive sweeteners referred to in
paragraph (a)(2){iii) of this section. If the
grapefruit juice is prepared from
concentrate, such sweeteners, in liquid
form, referred to in paragraph (a)(2){iii)
of this section, also may be used. When
prepared from concentrated grapefruit
juice, exclusive of added sweeteners,
the finished food eontains not less than
g percent, by weight, of soluble solids
taken as the refractometric sucrose
value [of the filtrate), corrected to 20° C,
and corrected far acidity by the method
prescribed in “Official Methods of
Analysis of the Association of Official
Analytical Chemists,” 13th ed., 1980,*
section 22.025 “Frozen Concentrate for
Lemonade (12)," under the heading
“Soluble Solids by Refractometer—
Official First Action,” which is
incorporated by reference. The food may
contain one or any combination of the
optional ingredients specified in
paragraph (a)(2) of this section.
Grapefruit juice, as defined in this
paragraph, may be preserved by heat
sterilization (canning), refrigeration, or
freezing. When sealed in a container to
be held at ambient temperatures, it is so
processed by heat, before or after
sealing, as lo ,)revem spoilage,

(2) Optional ingredients. The optional
ingredients referred to in paragraph
(a)(1) of this section are:

(i) Concentrated grapefruit juice
(grapefruit juice from which part of the
water has been removed),

(i) Water and/or grapefruit juice to
reconstitute concentrated grapefruit
julce in the manufacture of grapefruit
juice from concentrate.

(iii} One or any combination of two or
more of the dry or liquid forms of sugar,
invert sugar sirup, dextrose, glucose
sirup, and fructose, Sweeteners defined
in Part 168 of this chapter shall be as
defined therein,

(3) Labeling. (i) The name of the food
5

(a) "Grapefruit juice™ (1) if the food is
prepared from unconcentrated,
undiluted liguid extracted from mature
grapefruit; or (2) if the food is prepared
from unconcentrated, undiluted liquid
extracted from mature grapefruit to
which concentrated grapefruit juice is
added to adjust soluble solids as
provided for in paragraph (a)(1) of this
section.

(b) “Grapefruit juice from
concentrate" or “reconstituted grapefruit
Juice™ (7) if the food is prepared from
concentrated grapefruit juice and water

Copies may be obtained from: Association of
Official Analytical Chemists, P.O. Box 540,
Benjamin Franklin Station, Washington, DC 20044,
o examined at the Office of the Pederal Ragister,
1100 L 1. SW., Washington, DC 20408.

and/or grapefruit juice; or (2) if the food
is prepared from grapefruit juice from
concentrate and grapefruit juice. The
words "from concentrate” or
“reconstituted” shall be shown in letters
not less than one-half the height of the
letters in the words “grapefruit juice.”

(if) Each of the optional ingredients
used shall be declared on the label as
required by the applicable sections of
Part 101 of this chapter.

(b) [Reserved)

(c) Fill of container. (1) The standard
of fill of container for grapefruit juice,
except when the food is frozen, is not
less than 90 percent of the total capacity
of the container as determined by the
general method for fill of container
prescribéd in § 130.12(b) of this chapter.

{2) Compliance is determined as
specified in § 146.3(g)(2).

(3) If the grapefruit juice fails to meet
the standard of fill as prescribed in
paragraph (c)(1) and (2) of this section,
the label shall bear the general
statement of substandard fill specified
in § 130.14(b) of this chapter, in the
manner and form therein prescribed.

Any person who will be adversely
affected by the foregoing regulation may
al any time on or before February 286,
1981 submit to the Dockets Management
Branch (formerly the Hearing Clerk's
office) (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Raockville, MD 20857, written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a descriptior and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Four copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 8 a.m.
and 4 p.m., Monday through Friday.

Effective date. Excep! as to any
provisions that may be stayed by the
filing of proper objections, compliance
with this final regulation, including any

required labeling changes, may begin
February 27,1981, and all affected
products initially introduced or initially
delivered for introduction into interstate
commerce on or after July 1, 1983, shall
fully comply. Notice of the filing of
objections or lack thereof will be
published in the Federal Register.

(Secs. 401, 701(e), 52 Stat. 1048 as amended,
70 Stat. 919 as amended (21 U.S.C. 341,
371(e)))-

Dated: January 19, 1981,

William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.

Note~Incorporation by reference
approved by the Director of the Office of the
Federa!l Register on Octoher 30, 1880 and is
on file at the Office of the Federal Register,
1100 L St. NW., Washington, DC 20408,

[FR Doc. 81-2919 Piled 1-36-81: 8:45 am)
BILLING CODE 4110-03-M

21 CFR Part 172
[Docket No. 80F-0150]

Polysorbate 60 and Polysorbate 80;
Food Additives Permitted for Direct
Addition to Food for Human
Consumption

AGENCY: Food and Drug Administration.
ACTION: Final Rule,

SUMMARY: The Food and Drug
Administration (FDA) amends the food
additive regulations by deleting the
limitations relative to foods in which
shortenings and edible oils treated with
polysorbate 60 and polysorbate 80 may
be used.

DATES: Effective January 26, 1981;
objections by February 26, 1981.
ADDRESS: Written objections to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Land, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
James B. Lamb, Bureau of Foods (HFF-
334), Food and Drug Administratien, 200
C St. SW., Washington, D.C 20204, 202-¢
472--5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of May 20, 1980 (45 FR 33726), FDA
announced that a food additive petition
(FAP 0A3508) had been filed by ICI
Americas, Inc., Wilmington, DE 19897,
proposing that Part 172 of the food
additive regulations be amended to
delete the limitations relative to the
foods in which shortenings and edible
oils treated with pol{sorbate 60 and/or
polysorbate 80 may be used under




Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Rules and Regulations

§§ 172.836(c)(8) and 172,840(c)(8) (21
CFR 172.836{c)(8) and 172.840(c)(8)).

Having evaluated data in the petition
and other relevant material, FDA
concludes that the food additive
regulations should be amended as
requested by the petitioner.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 172 is
amended as follows:

1. In § 172.836(c)(8) by revising the
introductory text to read as follows:

§ 172836 Polysorbate 60.
c) * ¢

(8) As an emulsifier, alone or in
combination with polysorbate 89, in
shortenings and edible oils intended for
use in foods as follows, when standards
of identity established under section 401
of the act do not preclude such use:

2. In § 172.840(c)(8) by revising the
introductory text to read as follows:

§ 172840 Polysorbate 80,
- » - . -

(c) ..

{8) As an emulsifier, alone or in
combination with polysorbate 60, in
shortenings and edible oils intended for
use in foods as follows, when standards
of identity established under section 401
of the act do not preclude such use:

The Commissioner of Food and Drugs
has carefully considered the potential
environmental effects of this action and
has concluded that the action will not
have a significant impact on the human
environment and that an environmental
impact statement therefore will not be
prepared. The Commissioner’s finding of
no significant impact and the evidence
supporting this finding, contained in an
environmental assessment (pursuant to
21 CFR 25.31, proposed December 11,
1979, 44 FR 71742) may be seen in the
Dockets Management Branch (formerly
the Hearing Clerk's office), Food and
Drug Administration.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before February 28,
1081 submit to the Dockets Management
Branch (formerly the Hearing Clerk’s
office) (HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with

particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to s hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Four copies of all docyments
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective January 27, 1981,
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 US.C. 321(s), 348))

Dated: January 19, 1981,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 81-2016 Filed 1-26-81; 8:45 am]
BILLING CODE 4110-03-M

21CFR Part 176

[Docket No. BOF-0045)

N-Methyl-N-(Tall Oll Acyl) Taurine,
Sodium Salt; Indirect Food Additives:
Paper and Paperboard Components

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SuMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of N-methyl-N-(tall oil acyl)
taurine, sodium salt as an antiscalent for
use in the manufacture of paper and
paperboard intended for food-contact
use. This action responds to a food
additive petition filed by Diamond
Shamrock Corp.

DATES: Effective January 27, 1881;
objections by February 26, 1981.
ADDRESS: Written objections to the
Dockets Management Branch (formerly
the Hearing Clerk’s office) (HFA-305),
Food and Drug Administration, Rm. 4=
62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Neal D. Singletary, Bureau of Foods
(HFF-334), Food and Drug

Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5740.
SUPPLEMENTARY INFORMATION: A notice
published in the Federal Register of
March 14, 1880 (45 FR 16564) announced
that a food additive petition (FAP
9B3433) had been filed by Diamond
Shamrock Corp., Morristown, NJ 07960,
proposing that § 176.170 Components of
paper and paperboard in contact with
aqueous and fatty foods (21 CFR
176.170) be amended to provide for the
safe use of N-methyl-N-(tall oil acyl)
taurine, sodium salt as an antiscalent for
use in the manufacture of paper and
paperboard intended for food-contact
use.

Having evaluated data in the petition
and other relevant material, FDA
concludes that § 176,170 should be
amended as set forth below to provide
for the safe use of the petitioned
additive.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 176 is
amended in § 178.170{a)(5) by
alphabetically inserting a new item to
read as follows:

§ 176.170 Components of paper and
paperboard

in contact with aqueous and
- » - » -
(a) L
(5) L
List of substances Limitatons
NmethytN-(tall ol acy)  For use only 10 control scale for

taurne, sodum salt mation in e manufaciure of
Reg. No, paper and paperboard poot ©
61791-41-1) the sheetiormng &3

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before February 26,
1881, submit to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which &
hearing is réquested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
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waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include & detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver.of the right to a hearing on the
objection. Four copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
geen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective January 27, 18981
(Secs. 201(s), 409, 72 Stat. 1784-1788 (21
U.S.C. 321(s), 348)

Dated: January 19, 1981,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 85-2918 Flied 1-26-81; 8:45 am)
BILUING CODE 4110-00-M

21 CFR Parts 520, 522, and 524

Animal Drugs, Feeds, and Related
Products; Change of Sponsor

AGENCY: Food and Drug Administration.
AcTioN: Final Rule.

SumMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect a
change of sponsor for several new
animal drug applications (NADA's) from
Ayerst Laboratories to Fort Dodge
Laboratories. Supplemental NADA's
filed by Ayerst provide for this change.

EFFECTIVE DATE: January 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: Ayerst
Laboratories, Division of American
Home Products Corp., 685 Third Ave.,
New York, NY 10017, filed several
supplemental NADA's providing for a
change of sponsor from Ayerst
Laboratories to Fort Dodge Laboratories,
also a division of American Home
Products Corp, By Letter, Fort Dodge
Laboratories, Fort Dodge, 1A 50501,
confirmed the change of sponsor. The
regulations are amended to reflect the
change. The NADA's affected are:

This action, the change of sponsor of
several NADA's, does not involve
changes in manufacturing facilities,
equipment, procedures, or personnel.
Under the Bureau of Veterinary
Medicine's supplemental approval
policy (December 23, 1977; 42 FR 64367),
approval of this action did not require a
reevaluation of the safety and
effectiveness data in the parent
applications.

The agency has determined pursuant
to 21 CFR 25.24{d)(1)(i) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 520, 522,
and 524 are amended to read as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

1. Part 520 is amended:

§520.23 [Amended)

a. In § 520.23 Acepromazine maleate
tablets, paragraph (c), by removing No.
000046 and inserting in its place No.
000856.

§ 520.1900 [Amended]

b. In § 520.1900 Primidone tablets,
paragraph (b), by removing No. 000046
and inserting in its place No. 000856,

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

§52223 [Amended],

2. Part 522 is amended in § 522.23
Acepromazine maleate injectable,
paragraph (c), by removing No. 000046
and inserting in its place No. 000856.

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

§ 524,463 [Amended]

3. Part 524 is amended in § 524.463
Copper naphthenate solution, paragraph
(b){1), by removing No. 000046 and -
inserting in its place-No. 000856,

Effective date. This amendment is
effective January 27, 1981,

(Sec. 512(i), 82 Stat, 347 (21 U.S.C. 380b(i}))

Dated: January 14, 1861,

Robert Baldwin,

Associats Director for Scientific Evaluation,
[FR Doc. 81-2813 Filed 1420-81; 848 am)

BILLING CODE 4110-03-

21 CFR Part 540

Procaine Penicillin G Sterile Aqueous
Suspension (Injectable); Penicillin
Antiblotic Drugs for Animal Use
AGENCY: Food and Drug Administration,
AcTION: Final rule.

sumMMARY: The Food and Drug
Administration (FDA) amends the
animal d.ru? regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by John
D. Copanos Co., Inc., providing or
revised labeling for safe and effective
use of injectable procaine penicillin G
sterile aqueous suspension for treating
cattle, sheep, swine, and horses.
EFFECTIVE DATE: January 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Richard A. Carnevale, Bureau of
Veterinary Medicine (HFV-125), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
1788.

SUPPLEMENTARY INFORMATION: John D.
Copanos Co., Inc., 6110 Robinwood Rd.,
Baltimore, MD 21225, is the holder of
NADA 85-136 for an injectable sterile
procaine penicillin G aqueous
suspension used for treafing infections
in cattle, sheep, swine, and horses, This
application was originally approved as
an antibiotic Form 6 on October 25, 1963,
being found equivalent to several
identical pre-1962 approved products.
Those approved products were the
subject of a National Academy of
Sciences/National Research Council
(NAS/NRC) evaluation published in the
Federal Register of August 25, 1970 (35
FR 13544), In that document NAS/NRC
concluded, and the agency concurred,
that injectable procaine penicillin G
aqueous suspension is probably
effective for intramuscular use in
treating animals for penicillin-sensitive
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infections. Certain labeling deficiencies
were identified.

Pfizer's NADA 65-110 was one of
several NADA's which were subject to
the NAS/NRC evaluation. Pfizer
submitted a supplement to NADA 65-
110 which amended the application to
conform to the conclusions of the NAS/
NRC review and to upgrade their
product from probably effective to
effective. Approval of the supplement
was published in the Federal Register of
July 28, 1978 (43 FR 32748), providing
that 21 CFR 540.274b be amended by
adding new paragraph (c)(3). The
regulation provides that NADA's for
identical products for the same use do
not require effectiveness data as _
specified by § 514.1(b)(8) (ii) and (iii))
(21 CFR 514.1(b)(8) (ii) and (iii)) or
§ 514.111(a)(5)(ii)(a)(4) (21 CFR
514.111(a)(5)(ii){a)(4)), but may require -
bioequivalency or similar data as in the
guideline for submitting NADA'’s for
NAS/NRC-reviewed generic drugs.

Copanos' NADA 65-136 was
originally approved as equivalent to
several approved NADA's including
Pfizer's NADA 65-110. Since the
equivalent products were subject to
NAS/NRC review, nos' NADA was
also considered NAS/NRC reviewed. In
addition, Copanos manufactures the
Pfizer drug, and Pfizer has authorized
the use of the data in NADA 85-110 to
support NADA 65-138. For those
reasons, bioequivalency data are not
re

quired.

Copanos' supplement revised the
product’s labeling to conform to the
NAS/NRC review. It also provided
residue data supporting a 5-day
slaughter withdrawal time following use
of their product in cattle. Based on the
data information submitted, FDA
approves the supplement and provides
for a withdrawal time for cattle
consistent with the data. In addition,
since the product has been found
equivalent or identical to several
approved products, FDA approves
withdrawal times for sheep and swine
which are consistent with those
previously established. The regulations
are amended to reflect this approval.

The Bureau of Veterinary Medicine
(the Bureau) concludes that approval of
Copanos' supplemental application
poses no increased human risk from
exposure to residues of the new animal
drug, procaine penicillin G. This is
because the drug is already approved
for the requested uses; the supplement
also reduces the number of labeled
indications. Accordingly, under the
Bureau's supplemental approval policy

(December 23, 1977; 42 FR 64367), this
approval is a Category II supplement
which does not require reevaluation of
the human safety data in the parent
application.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11{e)(2)(ii) (21
CFR 514.11(e){2)(ii)), a summary of the
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk’s office)
(HFA-305), Rm. 4-82, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, from 8 a.m. to 4
p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1){i) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i) and
(n), 82 Stat. 347, 350-351 (21 U.S.C.
360b(i) and (n))) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1) and redelegated
to the Bureau of Veterinary Medicine (21
CFR 5.83), Part 540 is amended in
§ 540.247b by adding new paragraph
(c)(4) to read as follows:

§ 540.274b Procaine penicillin G aqueous
suspension.

[c) R 9,4

(4)(i) Sponsor. See No. 010271 in
§ 510.600(c) of this chapter.

(ii) See paragraph (c)(3) of this section

for specifications, tolerances, and
conditions of use of the drug, except
discontinue treating cattle 5 days before
slaughter and non-ruminating calves 10
days before slaughter.

Effective date. This amendment is
effective January 27, 1981.
(Sec. 512(i) and (n), 82 Stat. 347, 350-351 (21
U.S.C. 380b(i) and (n}))

Dated: January 13, 1981,
Gerald B. Guest,

Acting Director, Bureau of Veterinary
Medicine.

[FR Doc. 512814 Filed 1-20-81: 8:45 am}
BILLING CODE 4110-03-M

DEPARTMENT OF STATE
22 CFR Part 51
[Docket No. SD-168]

; Denial of Passport
Facllities in Cases Involving a Criminal
Court Order

AGENCY: Department of State.
AcTION: Final Rule.

SUMMARY: The Department’s regulation
governing the denial of passports in
cases in which the applicant is subject
to a court order, condition of probation,
or condition of parole which forbids the
applicant’s departure from the United
States and the violation of which could
subject the applicant to a provision of
the Federal Fugitive Felon Act is revised
to apply to all criminal cases in which
the applicant's departure could result in
the issuance of a federal warrant of
arrest,

EFFECTIVE DATE: This rule will become
effective February 286, 1981,

FOR FURTHER INFORMATION CONTACT:
Karen R. Spinner, Office of Citizenship
Appeals and Legal Assistance, Passport
Services, Bureau of Consular Affairs,
Department of State, Room 5813,
Washington, D.C. 20520, {202) 632~7940.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was published
in the Federal Register on October 23,
1980 (45 FR 70282). All interested
persons were invited to submit
comments by December 22, 1980. No
unfavorable comments were received;
therefore, the proposed amendment is
ggrpled without change, as set forth
ow,

Dated: January 18, 1981,
For the Secretary of State.
Diego C. Asenclo,
Assistant Secretary for Consular Affairs,

In Title 22 CFR 51.70(a)(2) is revised to
read as follows:

§51.70 Denlal of passports.

(a) A passport, except for direct return
to the United States, shall not be issued
in any case in which:

(2) The applicant is subject to a
criminal court order, condition of
probation, or condition of parole, any of
which forbids departure from the United
States and the violation of which could
result in the issuance of a Federal
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warrant of arrest, including a warrant
issued under the Federal Fugitive Felon
Act; or

(Sec. 1, 44 Stat, 887, sec, 4, 63 Stat. 111, as
amended (22 U.S.C. 211a, 2658); E.O. 11295, 36
FR 10603; 3 CFR 1866-70 Comp., p. 507)

[FR Doc. 81-2002 Piled 1-20-81; 845 am)]

BILLING CODE 4710-08-M

- —

DEPARTMENT OF THE TREASURY

Bureau of-Alcohol, Tobacco and
Firearms

27 CFR Parts 211 and 212

[T.D. ATF-78; Ref: Notice No, 339, TD-ATF~
67)

Completely Denatured Alcohol
Formula No. 20

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury.

AcTION: Final rule, Treasury decision.

SUMMARY: This document provides final
regulations relating to denatured alcohol
and rum. The regulations concemn a
completely denatured alcohol formula
which is restricted to fuel uses. In
addition, a change in denaturants has
been made for use in certain completely
and specially denatured alcohol
formulas along with formulations of
proprietary solvents,

EFFECTIVE DATE: February 26, 1981,

FOR FURTHER INFORMATION CONTACT:
Norman Blake, Specialist, Research and
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, 1200
Pennsylvania Avenue NW., Washington,
D.C. 20226, 202-566-7628.
SUPPLEMENTARY INFORMATION:

Background Information

The Bureau of Alcohol, Tobacco and
Firearms (ATF) published in the Federal
Register on March 27, 1980, 45 FR 20420,
Temporary regulations T.D. ATF-67,
entitled “"New and Revised Formulas,
Completely Denatured Alcohol Formula
No. 20." That regulation provided for a
new completely denatured alcohol
(CDA) formula which was primarily
designed to facilitate the production of
gaschol and for other fuel uses. In
addition, automotive-gasoline was
included as a new denaturant
authorized for use in certain
formulations.

Various current denatured alcohol
formulas have been used for blending in
motor fuels, however, these current
formulas present certain problems. The
denaturants authorized for use in other
CDA formulas were expensive and
limited in their availability. Specially
denatured alcohol (SDA) Formula No,

28~A is generally the same as CDA
Formula No. 20 except that it is
denatured with only one gallon of
gasoline. However, users of SDA are
required to qualify for and obtain an
industrial use permit. In addition, users
of SDA are required to maintain records
and reports and in certain cases obtain
bonds.

In the temporary lations, CDA
Formula No. 20 provided for five gallons
of either gasoline, automotive-gasoline,
kerosene or deodorized kerosene to be
added to every 100 gallons of at least
190" proof ethyl alcohol. Formula No. 20
was restricted to only fuel uses
comparable to SDA use codes Nos, 611,
612, 613, 620 and 630. These SDA codes
apply to fuels for automobiles, airplanes,
rockets, jels, proprietary heating fuels
and other fuel uses.

The temporary regulations were
effective upon publication. A cross-
referencing notice of proposed
rulemaking (45 FR 20422) published the
same date as the temporary regulations
provided a 60-day comment period to
gather additional information and offer
interested persons and other
governmental agencies an opportunity to
respond prior to the issuance of final

regulations.

Comments

During the comment period, five
comments were received. The comments
were received from: (1) a member of the
alcohol producing industry; (2) an
automobile manufacturer; (3) the U.S.
Environmental Protection Agency (EPA);
(4) a university agricultural extension
service; and, (5) one comment submitted
by two concerned citizens, In addition,
ATF received and approved a request
from an alcohol producer to use a
substitute denaturant in the production
of CDA Formula No. 20.

The comments generally addressed
three areas of the temporary regulations:

(1) The proof of the alcohol. One
commenter requested that the proof be
lowered to 160° proof on the basis that
most farmers cannot reach 190° proof
with their stills. Two other commenters
requested that the proof be increased to
200" proof and be anhydrous (without
water) for the production of gasohol.
The basis for raising the proof is that a
“phase separation” of water and alcohol
will occur at proofs near or below 195°
proof and also because EPA regulations
require the use of anhydrous ethyl
alcohol in gaschol. A survey of various
denatured alcohol producers indicated
that they are producing anhydrous ethyl
alcohol for use in the production of
gasohol,

Based on the fact that phase
separation occurs at the proposed 190"
proof, ATF concludes that the lower

limits of the alcohol proof should be
increased. In order to produce alcohol
suitable for use in the production of
gasohol, additional distillation in an
anhydrous column of a still is required.
To require anhydrous alcohol would be
too restrictive and would not allow for
the normal drop in proof when exposed
to the air. Therefore, CDA Formula No,
20 will be produced from ethyl alcohol
of at least 195° proof.

(2) The type of gasoline{s) authorized
as a denaturant. The temporary
regulations authorized the use of a new
denaturant, automotive-gasoline, for the
production of gasohol. CDA Formula No.
20 could be manufactured with five
gallons of either gasoline, automotive-
gasoline, kerosene or deodorized
kerosene, The accepted specifications
for automotive-gasoline are published
by the American Society for Testing and
Matlerials, The current revision of ASTM
Specification D 439 includes
specifications for leaded, unleaded and
low lead gasoline. The temporary
regulations did not specify the type of
automotive-gasaoline authorized as a
denaturant for manufacturing gasohol.
Comments received from the EPA and
an automobile manufacturer objected to
authorizing the use of any leaded
gasoline as a denaturant in unleaded
gasohol. The lead contained in five
gallons of leaded gasoline, used as a
denaturant, could increase the maximum
allowable lead content above the 0.01
gram per gallon limit established by
EPA regulations. In addition, the
automobile manufacturer stated that the
use of leaded gasoline as a denaturant
in the production of unleaded gasoline
“will add an unnecessary risk to the
performance of catalytic automotive
exhaust emission control systems."

ATF concurs with the comments
raised in regard to the use of any leaded
gasolines in the production of gasohol.
Information from the EPA and ATF
National Laboratory indicates that
unleaded gasoline used as a denaturant
in the production of leaded gasohol
would not adversely affect the efficiency
of engines designed to run on leaded
gasoline. Therefore, the use of unleaded
gasoline will replace gasoline and
automotive-gasoline in the production of
CDA Formula No. 20. Because of its
varied uses in CDA Formulas 18, 19, and
by the proprietary solvents industry,
“gasoline” will continue to be
authorized as a denaturant in all other
formulas and formulations.

“Automotive-gasoline” is deleted from
Parts 211 and 212 as an authorized
denaturant and replaced with unleaded
gasoline. Unleaded gasoline will
conform to specifications as established
by the American Society for Testing and
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Materials (ASTM) in its current revision
of ASTM Specifications D 439,

{3) The amount of denaturant required
to be used in CDA Formula No. 20, One
commenter requested that the five
gallons of denaturants be reduced for
reasons of economy and energy
conservation.

The ATF National Laboratory has
conducted research into the feasibility
of reducing the quantity of denaturants
in CDA Formula No. 20 below the
proposed five gallons. Two major areas
of concern were evaluated: (1) Would
alcohol treated with a reduced amount
of gasoline impact sufficient odor to
alert a would-be consumer that the
alcohol was not potable, The laboratory
testing concluded that a reduced ratio of
two gallons of gasoline per 100 gallons
of alcohol was readily detectable by the
characteristic odor of gasoline. (2) The
ease with which potable alcohol could
be recovered from gasohol, The
laboratory concluded that potable
alcohol could not be recovered from
gasohol without the use of a
sophisticated redistillation process
which would not be an economical
means to obtain potable alcohol.

Therefore, the Bureau is changing the
minimum quantity of denaturant
required in CDA Formula No. 20 from
five to two gallons per 100 gallons of
ethyl alcohol.

Other areas of the temporary
regulations were also addressed in the
comments. One comment expressed
concern because of a possible “epidemic
of serious poisoning" if individuals
attempted to clean up the alochol for
subsequent consumption. ATF shares
this concern in all situations involving
the use of specially and completely
denatured alcohols and, because of this
concern, requires warning labels on
most containers of completely denatured
alcohol. Furthermore, ATF closely
regulates the use of specially denatured
alcohol through industrial use permits.

One commenter also advised that the
use of kerosene or deodorized kerosene
as a denaturant in gasohol would lower
the octane quality of the end product.
The small quantity of kerosene used as
a denaturant (approximately .2 percent
ta:{ volume) would not significantly

fect the octane of the finished product,
and the manufacturers of the gasoline or
gasohol could adjust for measurable
drops in octane.

e request to use a substitute
denaturant in CDA Formula No. 20
involved the use of “rubber hydrocarbon
solvent” (RHS). In addition, the
proprietor asked for a variance of the
specifications for RHS in Part 212, The
proprietor requested the use of RHS due
to insufficient allocations of unleaded

gasoline and the variance of
specifications was based on the
unavailability of RHS as specified in
current ATF regulations. The ATF
National Laboratory has determined
that RHS is suitable for use in CDA
Formula No. 20 and SDA Formula 28-A
as an alternate denaturant and for
subsequent use in the production of
gasohol and other fuel uses. The Bureau
finds that the specifications for RHS
must be amended to provide broader
flexibility in its current and future
production while still remaining suitable
as a denaturant.

In order to provide industry with the
necessary means to produce sufficient
quantities of gasohol during periods of
limited availability of denaturants, the
regulations are amended to provide for
blending or mixing of any of the
alternate denaturants authorized for use
in CDA Formula No. 20 and SDA
Formula No. 28-A.

As amended, CDA Formula No. 20
will be produced from ethyl alcohol of at
least 195° proof, and to every 100 gallons
there must be added at least two
gallons, or any combination equaling
two gallons, of unleaded gasoline,
kerosene, deodorized kerosene or
rubber hydrocarbon solvent.

Adoption of Amendments lo the
Regulations

Accordingly, 27 CFR Parts 211 and 212
are amended by adopting, subject to the
above changes, the regulations proposed
in the notice of proposed rulemaking
published in the Federal Register on
March 27, 1980 (45 FR 20422).

Drafting Information

The principal anthor of this document
is Norman Blake, Specialist, Bureau of
Alcohol, Tobacco and Firearms.
However, other officials from the Bureau
and from the Treasury Department
participated in developing this Treasury
decision.

Authority and Issuance

These regulations are issued under the
authority of 26 U.S.C. 7805 (68A Stal. 917
as amended).

In view of the foregoing, 27 CFR Paris
211 and 212 are revised to read as
follows:

PART 211—DISTRIBUTION AND USE
OF DENATURED ALCOHOL AND RUM

1. Section 211.111 provides for
completely denatured alcohol formulas
which are restricted as to use. As
revised, § 211.111 reads as follows: -

§211.111 General

Formulas for completely denatured
alcohol are given in Part 212 of this

chapter. If the formula places no
restriction on use, the completely
denatured alcohol may be sold or used
for any lawful purpose. Completely
denatured alcohol may be used (8) in
thé manufacture of definite chemical
substances where such alcohol is
changed into some other chemical
substance and does not appear in the
finished product; (b) in the arts and
industries (except in the manufacture of
preparations or products for internal
human use or consumption where any of
such alcohol or of the denaturants used
in such alcohol may remain in the
finished product); and {c) for fuel, light,
and power. Use of completely denatured
alcohol in the arts and industries
includes, but is not limited to, the
manufacture of cleaning fluids,
detergents, proprietary antifreeze
solutions, thinners, lacquers, and brake
fluids. Persons distributing and using
(but not recovering for reuse) completely
denatured alcohol are not required to
obtain a permit or to file bond under this
part. Persons recovering completely
denatured alcohol for reuse shall
procure an industrial use permit in
accordance with Subpart D of this part
and file bond in accordance with
Subpart E of this part. Containers of
products manufactured with completely
denatured alcohol, such as proprietary
antifreeze preparations, solvents,
thinners, and lacquers, shall not be
branded as completely denatured
alcohol nor shall any such product be
advertised, shipped, sold, or offered for
sale as completely denatured alcohol.

(72 Stat. 1356, 1362, 1369, 1372, 1373; 26 US.C.
5201, 5214, 5241, 5273, 5275)

2. Section 211.170 is revised to include
unleaded gasoline, in lieu of automotive-
gasoline, as an alternate ingredient in
each formulation. As revised, § 211.170
reads as follows:

§211.170 Manufacture of proprietary
solvents,

All articles coming under the general
classification of proprietary solvents
shall be manufactured with specially
denatured alcohol Formula No. 1. The
formulations shall be as follows, excep!
as may otherwise be authorized by the
Director:

{(n) Formulation No, &
Spocally denatured sicohol formula No. 1 ... 100
Ettyl acotate .. 5
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PART 212—FORMULAS FOR

DENATURED ALCOHOL AND RUM

Glycocod
3. The table of sections of 27 CFR Part
212 is amended to read as follows:

L - . . -

Subpart C—Completely Denatured Alcohol
Formulas

1213 Formula No. 20,

Subpart E~Specifications for Denaturants
21280a Gasoline, unieaded (unleaded
gasoline).

4. Section 212.11 is revised to provide
for the use of unleaded gasoline, in lieu
of automotive-gasoline, as an alternate
denaturant. As revised, § 212,11 reads as
follows:

§212.11 Formula No. 18.

To every 100 gallons of ethyl alcohol
of not less than 160° proof add:

2.50 gallons of methy! isobutyl ketone;

0.125 gallon of pyronate or a
compound similar thereto;

0.50 gallon of acetaldol (b-
hydroxybutyraldehyde); and

1.00 gallon of either kerosene,
deodorized kerosene, gasoline or
unleaded gasoline.

5. Section 212.12 is revised to provide
for the use of unleaded gasoline, in lieu
of automolive-gasoline, as an alternate
denaturant, As revised, § 212.12 reads as
follows:

§21212 Formuia No. 19.

To every 100 gallons of ethyl alcohol
of not less than 160° proof add:

~:j.0 gallons of methyl isobutyl ketone;
an

1.0 gallon of either kerosene,
deodorized kerosene, gasoline or
unleaded gasoline,

6. Section 212,13 is revised to provide
for the use of unleaded gasoline and
rubber hydrocarbon solvent, in lieu of
gasoline and automotive-gasoline, as
alternate denaturants and two gallons of

denaturant in lieu of five gallons. In
addition, Formula No. 20 is revised by
requiring ethyl alcohol to be of at least
195" proof, in lieu of 190° proof. As
revised, § 21213 reads as follows:

§212.13 Formula No. 20.

(a) Formula. To every 100 gallons of
ethyl alcohol of not less than 185° proof
add:

2.0 gallons, or @ny combination
equaling 2.0 gallons, of unleaded
gasoline, kerosene, deodorized kerosene
or rubber hydrocarbon solvent.

(b) Authorized use. Restricted to fuel
use, comparable to specially deratured
alcohol “Use Code No." 611, 612, 613,
620, and 630.

7. Section 212.38 is amended to
provide for the use of rubber
hydrocarbon solvent and unleaded
gasoline, as allernate denaturants in lien
of automotive-gasoline. As amended,

§ 212.38 reads as follows:

§212.38 Formuia No. 28-A.

(a) Formula. To every 100 gallons of
alcohol add:

One gallon or any combination
equaling one gallon of gasoline,
unleaded gasoline or rubber
hydrocarbon solvent.

8. Section 212.80a is revised to provide
specifications for unleaded gasoline, in
lieu of automotive-gasoline, as a
denaturant. As revised, § 212.80a reads
as follows:

§212.80a Gasoline, unleaded (unleaded
gasoline).

Conforms to specifications as
established by the American Society for
Testing and Materials (ASTM) in its
current revision of A.S.,T.M., STP 23 229
(1980), Standard No. D 439-79. Any of
the “seasonal and geographical”
volatility classes for unleaded gasoline
are considered suitable as a denaturant.

9. Section 212,88 is revised by
providing a wider temperature range for
the first 10 percent of the distilled
sample. As revised, § 212.88 reads as
follows: ‘

§212.88 Rubber hydrocarbon solvent.

Rubber hydrocarbon solvent is a
petroleum derivative.

Distillation range. When 10 percent of
the sample has been distilled into a
graduated receiver, the thermometer
must not read more than 170" F. nor less
than 90" F. When 90 percent has been
recovered in the receiver the

thermometer mus! not read more than
250" F.

10. The listing of authorized
denaturants in § 212.110 is amended by
inserting a line for “Gasoline, unleaded"
and amending the lines for “Kerosene",
“Kerosene (deodorized)" and “Rubber
hydrocarbon solvent." As amended,

§ 212.110 reads as follows:

§212.110 Listing of denaturants
authorized for denatured spirits.

Gasclng CDA 18 19
SDA 28-A
Gasofine, unleaded (unleaded gaso- CDA. 18 19; 20;
fine) SDA

28-A
Giycorol USP. * * * ;

K i - COA. 16; 1% 20,
K (3o ) CDA 18 1% 20,

Rutiber hydrocadon SoVent ... CDA 20, SDA 2-
B, 2-C 28-A

§212.15 [Amended]

11. Section 212.115 was previously
amended by TD ATF-67 by adding a
footnote “1" following Formula No. 28-
A. This footnote was already contained
in the heading of the chart and not
required alongside each formula
separately. Therefore, § 212.15 is
amended by removing the footnote “1"
following Formula No. 28-A.

Signed: December 19, 1080.

Approved: January 15, 1981.
John Simpson,
Acting Assistant Secretary (Enforcement and
Operations).
[FR Doc. 81-2905 Filed 1-25-81; 8:45 am]
BILLING CODE 4810-31-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-9-FRL 1724-3]

Approval and Promulgation of
Implementation Plans; Five Air
Pollution Control Districts in the State
of California

AGENCY: Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA) takes final action to
approve and, where appropriate,
disapprove or take no action on changes
to rules of the Lake County, Modoc
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County, Imperial County, and San
Bernardino County Desert and Great
Basin Unified Air Pollution Control
Districts (APCDs) submitted by the
California Air Resources Board (ARB).
The intended effect of these revisions is
to update the rules and to correct
deficiencies in the California State
Implementation Plan (SIP). These rules
have been evaluated and found to be in
conformance with the requirements of
the Clean Air Act and 40 CFR Part 51,
with certain exceptions. Therefore, these
revisions are approved, and
incorporated into the California SIP,
with certain exceptions.

EFFECTIVE DATE: February 26, 1981,

ADDRESS: A copy of the revision is
located at: The Office of the Federal
Register 1100 "L" Street NW.,
Washington, D.C. 20005.

FOR FURTHER INFORMATION CONTACT:
Louise P, Giersch, Director, Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region IX, 215 Fremont Street, San
Francisco, California 94105, Attn:
Douglas Grano, (415) 556-2938.
SUPPLEMENTARY INFORMATION: On
October 2, 1980 EPA published a Notice
of Proposed Rulemaking for revisions to
rules of the Lake County, Modoc
County, Imperial County, and San
Bernardino County Desert and Creat
Basin Unified APCDs submitted by the
ARB for inclusion in the California SIP.
Revised rules which are being acted
upon by this notice include the following
subjects:

Permit Fees, Agricultural Burning,
Agricultural Operations, Equipment
Breakdown, Emergency Variances,
Particulate Emissions, Volatile Organic
Compound Emissions, In-stack
Monitoring, and Incinerators.

A list of the rules being considered by
this action was published in the October
2 notice (45 FR 65262). A 60 day public
comment period was offered. One
comment was received from the
Imperial County APCD, :

Comment: The Imperial County APCD
noted that an error exists in EPA's
evaluation of Rule 111, Equipment
Breakdown, because the evaluation
references a Rule 617, Emergency
Variance, of the Imperial County APCD.
The APCD pointed out that the County's
regulation does not contain a Rule 817
and EPA's evaluation should reference
Rule 517, Emergency Variance.

Response: EPA agrees that the correct
reference is Imperial County APCD's
Rule 517. Howeveryas discussed in the
October 2, 1980 notice, Imperial County
APCD's emergency variance rule is
inconsistent with 40 CFR Part 51
requirements since it does not give

adequate assurance that the National
Ambient Air Quality Standards
(NAAQS) will not be exceeded during
variance periods. Therefore, EPA is
mlldng final action to disapprove this
rule.

It is the purpose of this notice to
approve the rule revisions listed in the
October 2 notice, except for the rules
discussed below.

EPA is taking no action on the
deletion of Rule 703, Cotton Gin Waste
Burning of the Imperial County APCD,
because it is not part of the approved
SIP and thus its deletion does not need
to be requested.

As proposed, EPA is taking final
action to disapprove Rule 2:15,
Breakdown Conditions; Emergency
Variances of the Modoc County APCD,
Rule 2:15 is disapproved since it does
not give adequate assurance that the
NAAQS will not be exceeded during
variance periods.

Furthermore, EPA is taking final
action to disapprove Section B of Rule
111, Equipment Breakdown and Rule
517, Emergency Variance of the Imperial
County APCD. Section B of Rule 111 is
disapproved because it references Rule
517. However, Rule 517 is disapproved
because it lacks the requirement that the
NAAQS be attained and maintained
during a breakdown condition.

The ARB has certified that the public
hearing requirements of 40 CFR 51.4
have been satisfied.

EPA has reviewed the revisions being
acted upon in this notice and has
determined that they are “specialized”
revisions not subject to the procedural
requirements of Executive Order 12044.
(Secs. 110 and 301(a) of the Clean Air Act as
amended (42 U.S.C. 7410 and 7601(a))

Dated: January 19, 1981,

Douglas M, Costle,
Administrator.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1980.

Subpart F of Part 52 of Chapter I, Title
40, of the Code of Federal Regulations is
amended as follows:

Subpart F—California

1. Section 52.220, paragraphs
(c}(42)(i)(D), (c)(50)(vii), (c){51)(xi) and
{xit), (c)(62)(ii)(B) and (x), (c)(58)(iii), and
(c)(74) are added as follows:

§52.220 Indentification of Plan,

(c) e

(42) LW

(D) New rule 417 (A-H, and J).

. .

(

(vii) Modoc County APCD.

(A) New or amended rules 1:2 w, 2:11,
2:15, 3:3 and 3:4.

(51) L

(xi) Lake County APCD.

(A) New rules 227.1, 254.1, and 660.

(xii) San Bernardino County Desert
APCD.

(A) New rules 480 and 501.1.

(52] .

(ii) » » »

(B) New or amended rules 101 L, 110,
201B, 301, 302, 304, 306, 401, 404, 406, 408,
410, 417 1, 418, 419, 422, Regulation VI,
701, 702, 703 (deletion), 705, and 706,

(x) Lake County APCD.

(A) Amended rule 433.

(58) .

(iii) Great Basin Unified APCD.

(A) New or amended rules 205, 210,
300A, and G, 4083, 408, 419, and 617,

(74) Revised regulations for the
following APCD's submitted on
December 24, 1979, by the Govemnor's
designee.

(i) Imperial County APCD,

(A) New or amended rules 111, 413,
414, 416, 416 (deletion), and 517.

2. Section 52.271, paragraphs (b)(3)
and (4) are added as follows:

§ 52.271 Malfunction reguiations.

(b) L
(3) Modoc County APCD.

(1) Rule 2:15, Breakdown Conditions;
Emergency Variances, submitted on_
May 7, 1978,

(4) Imperial County APCD.

(i) Rule 111 (B), Equipment
Breakdown, submitlied on December 24,
1979.

(i) Rule 517, Emergency Variance,
submitted on December 24, 1979,

[FR Doc. 81-2737 Filed 1-25-81; 8:45 am)
BILLING CODE 6560-30-M

40 CFR Part 52
[A-5-FRL 1738-6)

Approval and Promulgation of
Implementation Plan Revisions: lllinois

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: On April 30, 1980, the State of
Illinois submitted to the U.S.
Environmental Protection Agency
(USEPA) revisions to the lllinois State
Implementation Plan (SIP). These
revisions to the transportation control
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plans for the northeast Illinois area were

submitted to meet the requirements set

forth in the rulemaking conditionally
approving the Illinois SIP published on

February 21, 1980 (45 FR 11472, 11486).

On September 2, 1980 (45 FR 58146),

USEPA proposed approval of and

solicited public comment on the

revisions. No comments were received.

This notice announces USEPA's final

rulemaking action to approve these

revisions to the Illinois SIP,

EFFECTIVE DATE: February 26, 1981.

ADDRESSES: Copies of the materials

submitted by the State and by the public

during the comment period announced
in this notice of proposed rulemaking
may be examined durinﬁ normal
business hours al the following USEPA
offices:

Gary Gulezian, Chief, Regulatory
Analysis Section, Air Programs
Branch, U.S. Environmental Protection
Agency, Region V, 230 South
Dearborn Street, Chicago, Illinois
60604.

Public Information Reference Unit,
Library Systems Branch, U.S,
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.
20460,

U.S. Environmental Protection Agency,
Air Programs Branch, Region V, 230
South Dearborn Street, Chicago,
Illinois 60604,

The Office of the Federal Register, 1100
L Street, N.W., Room 8401,
Washington, D.C,

FOR FURTHER INFORMATION CONTACT:

Judy Kertcher, Regulatory Analysis

Secton, Air Programs Branch, US. -

Environmental Protection Agency,

Region V, 230 South Dearborn Street,

Chicago, Illinois 60604, (312) 886-6038.

SUPPLEMENTARY INFORMATION: On

February 21, 1980 (45 FR 11472), USEPA

announced final rulemaking on revisions

to the Illinois SIP. The State submitted
these revisions to satisfy the
requirements of Part D of the Clean Air

Act, as amended in 1977. In the final

ruelmaking, USEPA conditionally

approved the transportation control

plans for the northeast Illinois area. A

discussion of conditional approval was

published in the July 2, 1978 Federal

Register (44 FR 38583) and the

November 23, 1979 Federal Register (44

FR 67182). A conditional approval

requires the State to remedy the

identified deficiencies by specified
deadlines. The conditional approval
status of the SIP continues until final
action is taken and published in the

Federal Register,

On April 30, 1980, the State submitted
additional information on the
transportation control plans for the

northeast lllinois area in response to the
nine requirements set forth in the
conditional approval published
February 21, 1980 (45 FR 11472, 11486).
USEPA announced receipt and
availability for public review of these
revisions in the July 2, 1980 Federal
Register (45 FR 44970), On September 2,
1880, USEPA proposed approval of the
State's submittal as satisfying all of the
requirements set forth in the conditional
approval except those calling for
implementor commitments and
reasonable further progress (RFP) in
elimination of carbon monoxide
hotspots, At that time, USEPA solicited
public comment on the revisions and on
USEPA's proposed rulemaking action.
No comments were received. Therefore,
USEPA approves the northeast Illinois
TCP with the exception of the
implementor commitments and the
carbon monoxide hotspot elimination
schedule. As described in the September
22, 1880 Federal Register (45 FR 62807),
the State of Illinois will submit the
implementor commitments to USEPA
upon completion of its analysis of
reasonably available transportation
control measures and prior to February
28, 1981, The carbon monoxide hotspot
inventory and schedule for the
elimination of hotspots were submitted
to USEPA on August 20, 1980. USEPA
will announce rulemaking on these
items in a separate Federal Register
notice. The conditional approval status
of the SIP continues until final action on
these remaining elements of the
transportation control plan is published
in the Federal Register,

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this final
action is available only by the filing of a
petition for review in the United States
Court of Appeals for the appropriate
circuit within 80 days of date of
publication. Under Section 307(b)(2) of
the Clean Air Act, the requirements
which are the subject of today's notice
may not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.

Under Executive Order 12044 (43 FR
12661), USEPA is required to judge
whether a regulation is “significant”
and, therefore, subject to certain
procedural requirements of the Order or
whether it may follow other specialized
development.procedures. USEPA labels
proposed regulations, “specialized.” I
have reviewed this and determined that
it is a specialized regulation not subject
to the procedural requirements of
Executive Order 12644,

This notice of final rulemaking is
issued under the authority of Sections

110 and 172 of the Clean Air Act (42
U.S.C. 7410 and 7502).

Dated: January 19, 1981,
Douglas Costle,
Administrator.

Note. —Incorporation by reference of the
State Implementation Plan for the State of
Illinois was approved by the Director of the
Federal Register on July 1, 1080,

Title 40 of the Code of Federal
Regulations, Chapter 1, Part 52, is
amended as follows:

1. Section 52.720(c) is amended by
adding paragraph 25 as follows:

§ 52.720 Identification of plan

(c)l L

(25) On April 30, 1980, the State
submitted revisions to the transportation
control plan for northeast lllinois
{Chicago).

2. Section 52.737(b) is revised to read
as follows:

§52.737 Transportation control plans.

(b) The transportation control plan for
the northeast Illinois (Chicago) area is
approved provided that the following
conditions are satisfied:

(1) The State submits implementor
commitments upon completion of the
alternatives analysis and prior to
February 28, 1981.

(2) The State submits additional
information on reasonable further
progress in eliminating carbon
monoxide hotspot intersections and
links by August 31, 1980.

[FR Doc. 01-2040 Filed 1-20-81: 845 am)
BILLING CODE 8560-38-M

40 CFR Part 52
[A-5-FRL 1736-6]

Indiana; Approval and Promulgation of
Implementation Plans

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Final Rulemaking.

SUMMARY: On June 26, 1979 Indiana
submitted as a revision to its State
Implementation Plan (SIP) a revised
sulfur dioxide (SO,) regulation, APC 13.
Revised APC 13, in part, relaxes the SO,
emission limitation in the SIP for certain
sources in Jefferson county to 8.0 pounds
of SO,/MMBTU (10.8 g/Mcal). EPA
proposed rulemaking to disapprove the
6.0 pound emission limitation for
Jefferson County because technical
analysis showed that the 6.0 pound limit
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would potentially allow violations of the

Secondary National Ambient Air

Quality Standards (NAAQS) to occur.

Today EPA is disapproving revised APC

13 as it applies to Jefferson County for

that reason.

DATES: This action is effective as of

February 28, 1981,

ADDRESSES: Copies of the public

comment on the proposed revision to the

SIP are available at:

Air Programs Branch, U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago,
Illinois 60604

Public Information Reference Unit, U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.
20460

Air Pollution Control Division, Indiana
State Board of Health, 1330 W.
Michigan, Indianapolis, Indiana 46206

FOR FURTHER INFORMATION CONTACT:

Robert Miller, Regulatory Analysis

- Sectiofi, Air Programs Branch, U.S.

Environmental Protection Agency, 230

South Dearborn Street, Chicago, Illinois

60604, (312) 886-6031.

SUPPLEMENARY INFORMATION: On

September 15, 1972 Indiana submitted a

statewide SO; lation, revised APC

13. This SO, ation was approved by

EPA on May 14, 1973 (38 FR 12711). This

regulation required, in part SO,

emissions from sources 250 MMBTU or
larger in Jefferson County to be limited
to a specific number between 2.75 and

1.2 pounds of SO,/MMBTU, depending

upon the size of the source.

On June 26, 1979, Indiana submitted a
new revised APC 13 which the State
promulgated on june 19, 1979,
Rulemaking disapproving this regulation
@s it applies to Jefferson County was
proposed for public comment on March
27,1980 (45 FR 20432).

EPA proposed disapproval of revised
APC 13 as it applies to Jefferson County
because it relaxes the emission
limitation for large sources in Jefferson
County from 1.2 to 6.0 pounds of SO,/
MMBTU, even though the technical
analysis submitted with the revision
predicted violations of the secondary
NAAQS at the 6.0 pound emission
limitation. EPA today is disapproving
revised APC 13 as it applies o Jefferson
County because the 6.0 pound emission
limitation does not ensure attainment of
the secondary SO; NAAQS in Jefferson
County, EPA analysis shows that 6.0

s of SO:/MBTU emission
tation will assure attainment of the
primary standards, but that an emission
limitation of 4.19 pounds of SO,/

MMBTU (7.54 g/Mcal) is necessary to

ensure attainment of the secondary

standard.

In response to the March 27, 1980
Federal Register proposal, many
comments were received on revised
APC 13. However, only one commentor,
the State, discussed revised APC 13 in
relation to Jefferson County.

Because EPA is disapproving APC 13
on the grounds that the 6.0 pound of
SO./MMBTU emission limit is not
stringent enough to attain the NAAQS,
the merits of revised APC 13 as a whole
will not be discussed in this notice.
Comments on revised APC 13 as a
whole and on its application to
geographical areas other than Jefferson
County will be discussed in future
Federal Register notices when EPA
takes final rulemaking action on revised
APC 13 as a whole.

EPA Response to Comments on the 8O,
Strategy for Jefferson County

EPA computer dispersion modeling of
Eﬂ‘enou County predicis that the

ighest ambient concentrations of SO,
occur under stability class A conditions.
The State questions whether stability
class A conditions are appropriate in
modeling a facility with tall stacks. EPA
has determined that it is appropriate to
use class A stability in modeling tall
stacks. This determination is explained
in EPA's response to the remand in
Cincinnati Gas and Electric Company v.
EPA, 578 F. 2d 660 (1978), appearing at
45 FR 41501 (June 19, 1880). Additionally,
the State committed to revising the SIP
for Jefferson County if the EPA
redesignated Jefferson County under
section 107 of the Act from
“unclassifiable” to “nonattainment.”
EPA s proposing for public comment
such e redesignation elsewhere in this
issue of the Federal Register,
Additionally, elsewhere in today's
Federal . EPA is issuing a notice
under Section 110(2)(2)(H) of the Clear
Air Act that Indiana’s SO, SIP for
Jefferson County is substantially
inadequate to achieve the national
secondary SO, standard and has
requested Indiana to revise the SIP.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of these actions
is available only by the filing of a
petition for review in the United States
Court of Appeals for the Seventh Circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Under Executive Order 12044 (43 FR
12681, EPA is required to judge whether
a regulation is “significant” and,
therefore, subject to certain procedural
requirements of the order or whether it

may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” 1
have reviewed this proposed regulation
pursuant to the guidance in EPA's
response to Executive Order 12044,
“Improving Environmental Regulations™
signed March 29, 1979 by the
Administrator, and I have determined
that it is a specialized regulation not
subject to the procedural requirements
of Executive Order 12044.

This notice of Final Rulemaking is
issued under the authority of Sections
110 and 172 of the Clean Air Act, as
amended.

Dated: January 19, 1861,

Douglas M. Costle,
Administrator.

[FR Doc. 81-2049 Filed 1-28-31; 845 am)
BILLING CODE 8560-36-M

40 CFR Part 52
[A-5-FRL 17239-6]

Approval and Promulgation of
Implementation Plans; indiana

AGENCY: Environmental Protection
Agency (EPA).
AcTiOoN: Notice of SIP Deficiency.

SUMMARY: The Indiana State
Implementation Plan (SIP) requires
sources 250 MMBTU (63 Geal) and
larger in Jefferson County to limit their
sulfur dioxide (SO;) emissions. Their
emissions are limited to a specific
number between 2.75 pounds and 1.2
pounds of SO;/MMBTU (4.85 and 2.16 g/
Mcal), depending upon the size of the
source. Indiana repealed in 1974 its
regulation on which the SIP is based as
state law and is not enforcing the SIP.
Therefore, EPA finds under section
110{a}(2)(H) of the Clean Air Act {Act)
that the SIP for Jefferson County is
substantially inadequate to achieve the
National Ambient Air Quality Standards
(NAAQS) because it is unenforceable by
the State. Section 110{c}(1}(C) requires
Indiana to revise its regulations and
submit them as a revision to the SIP to
EPA within 60 days of the effective date
of this notice.

DATES: This action is effective as of
February 28, 1961, The revised SIP is due
on April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Robert Miller, Regulatory Analysis
section, Air Programs Branch, U.S.
Environmental Protection Agency,
Region V, 230 South Dearborn Street,
Chicago, lllinois 60604, (312) 886-8031.
SUPPLEMENTARY INFORMATION: On
September 15, 1972 Indiana submitted &
statewide SO; regulation. revised APC
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13. This SO, regulation was approved by
EPA on May 14, 1973 (38 FR 12711). This
regulation required, in part, SO,
emissions from sources 250 MMBTU or
larger in Jefferson County to be limited
to a specific number between 2.75 and
1.2 pounds of SO3/MMBTU, depending
upon the size of the source. In 1874
Indiana submitted to EPA revised APC
13 and & new regulation APC 22.
Together they essentially removed any
S0, emission limitation from sources in
Jefferson Cdunty. Under State law, the
revised APC 13/22 supplanted the
former APC 13 which was—and
remains—part of the SIP. Therefore, the
existing, federally approved APC 13 was
no longer enforced by the State. EPA
disapproved revised APC 13/22 as it
applied to Jefferson County because
attainment of the NAAQS was not
ensured in Jefferson County without an
emission limitation for sources located
in the county (41 FR 35676, August 24,
1976). The SO, SIP approved in 1973
remained in effect. Certain sources in
Indiana petitioned under section 307 of
the Act in the U.S. Court of Appeals for
the Seventh Circuit to review EPA's
disapproval of revised APC 13/22 for
five counties, including Jefferson
County. Public Service Co. of Indiana,
Inc. (PSI) et al. v. USEPA, No, 76-1920
(7th Cir., dismissed Dec. 5, 1979). The
appeal was based on the fact that a
state appellate court was reviewing the
validity for state quposea of both APC
13 which was and is part of the SIP and
the subsequent APC 13/22 which was
the state law at that time for Jefferson
County. The state court subsequently
found both sets of regulations invalid
(Indiana Environmental Management
Board (IEMB) v. Indiana-Kentucky
Electric Corporation et al,, Ind,
App: , 393 N.E. 2d 213 (Ind. App.,
2d Dist. 1979). In order to settle the
federal suit, EPA stipulated that it would
not enforce either of the APC-13s
against the petitioners, although they
remained in effect against others. One of
these petitioners was the Indiana-
Kentucky Electric Corporation, the
owner of the largest source in Jefferson
County.

In 1979 Indiana adopted and
submitted to EPA a revised APC 13
which set an emission limitation of 6.0
pounds of SO;/MMBTU for sources in
Jefferson County. Elsewhere in today's
Federal Register, EPA is disapproving
revised 1979 APC 13 as it applies to
Jefferson County because it is not
adequate to ensure attainment of the

secondary SO; NAAQS.
Notice of Deficiency

EPA is hereby issuing a Notice of
Deficiency pursuant to section

110(a)(2)(H) of the Clean Air Act (42
U.S.C. 7410(a)(2)(H)) concerning
Jefferson County's SO, SIP because the
State of Indiana no longer has authority
to enforce the state refu]anns which
comprise the applicable plan for control
of sulfur dioxide in Jefferson County.
The State now lacks this authority
because it adopted a new regulation in
1974 which supersedes the APC 13
regulation approved EPA as the
applicable implementation plan. Further
in JEMB, supra, the appellate court in
Indiana, as a matter of state law,
invalidated the APC 13 approved by
EPA in 1973, thereby making that
regulation unenforceable by the state.

Furthermore exacerbating the
situation is the fact that the SIP APC 13
is not being federally enforced against
the major SO; source in Jefferson
County (Indiana-Kentucky Electric
Company’s Clifty Creek Power Plant)
because EPA stipulated in the PSI case,
suprd, that it will not seek to enforce the
APC 13 regulation against petitioners,
one of whom was the Indiana-Kentucky
Electric Corporation, the parent
company of the Clifty Creek Power
Plant.

Since the approved plan is not
enforceable in Jefferson County against
Clifty Creek by the State, the Plan is
deficient. EPA is gi the State of
Indiana 60 days from the effective date
of this notice to revise the plan. If the
State fails to submit an approval
regulation for Jefferson County within 60
days of the effective date of this notice,
EPA will propose a substitute regulation
pursuant to section 110(c)(1)(C) of the
Act.
Pursuant to the provisions of 5 U.S.C.
§ 605(b), I hereby certify that this notice
of deficiency will not have a significant
economic impact on a substantial
number of small entities, This proposed
action imposes no regulatory
requirements in and of itself. Any
regulatory requirements which may
become necessary as a result of this
action will be dealt with in a separate
action.

Under Executive Order 12044 (43 FR
12661), EPA Is required to judge whether
a regulation is “significant” and,
therefore, subject to certain procedural
requirements of the order or whether it
may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” I
have reviewed this proposed regulation
pursuant to the guidance in EPA's
response to Executive Order 12044,
“Improving Environmental Regulations"
signed March 29, 1979 by the
Administrator, and I have determined
that it is a specialized regulation not

subject to the procedural requirements
of Executive Order 12044.

This Notice of Deficiency is issued
under the authority of Sections 110 and
301(a) of the Clean Air Act, as amended.

Dated: January 20, 1981,

John McQuire,

Regional Administrator.

PR Doc. 81-2623 Plled $-26-81; 8:45 am)
BILLING CODE 8560.39-M

40 CFR Part 52
[A-1-FRAL 1737-8]

Massachusetts State; Approval and
Promuigation of Implementation Plans;
Revision

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Commissioner of the
Massachusetts Department of .
Environmental Quality Engineering {the
Massachusetts Department) submitted
on April 25, 1980 a request for EPA
approval of a revision to the
Massachusetts State Implementation
Plan (SIP). The revision to Regulation
310 CMR 7.05 (1) “Sulfur Content of
Fuels and Control Thereol™ allows
Natick Paperboard Corporation, Natick,
to increase its sulfur-in-fuel content from
1% to 2.2%. EPA published a proposed
approval of this revision on Oclober 10,
1980 (45 FR 67397). No letters of
comment were received during the 30-
day comment period which ended
November 10, 1980, EPA is today
approving this revision.

EFFECTIVE DATE: January 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Margaret McDonough, Air Branch EPA
Region I, Room 1903, JFK Federal
Building, Boston, Massachusetts 02203,
(617) 223-4448,

ADDRESSES: Copies of the
Massachusetts submittal which is
incorporated by reference are available
for public inspection during regular
business hours at the Environmental
Protection Agency, Region I, Room 1803,
JFK Federal Building, Boston,
Massachusetts 02203; Public Information
Reference Unit, Environmental
Protection Agency, 401 M. St., 8401,
Washington, D.C., the Office of the
Federal Register, 1100 L Street, N.W.,
Room 8401, Washington, D.C,, and
Department of Environmental Quality
Engineering, Room 320, 600 Washington
Street, Boston, Massachusetts 02111,
SUPPLEMENTARY INFORMATION: On
October 10, 1980 (45 FR 67397) EPA
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proposed approval of a revision to the
Maessachusetts SIP which would allow

Natick Paperboard Corporation, located
in Natick, Massachusetts to increase its
sulfur-in-fuel limit from 1% to 2.2%.

The SIP revision and EPA’s reasons
for approving it were explained in the
Notice of Proposed Rulemaking, cited
above, and will not be repeated here. No
comments having been received, EPA is
now taking final action to approve the
revision.

EPA finds good cause for making this
revision immediately effective for the
following reasons:

1. The implementation plan is already
in effect under State law and EPA
approval imposes no additional
regulatory burden.

2. The immediate use of less
expensive, higher sulfur content fuel oil
will greatly ease economic burdens.

Under Section 307(b)(1) of the Clean
Alr Act, judicial review of this SIP
revision is available only by the filing of
a petition for review in the United States
Court of Appeals for the appropriate
circuit within 60 days of today. Under
Section 307(b){2) of the Clean Air Act,
the requirements which are the subject
of today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA 1o enforce these
requirements.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized". I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

After evaluation of the State's
submittal, the Administrator has
determined that the Massachusetts
revision meets the requirements of the
Clean Air Act and 40 CFR Part 51.
Accordingly, this revision is approved
as & revision to the Massachusetts
Implementation Plan.

(Sections 110{a) and 301 of the Clean Alr Act,
as amended, 42 U.S.C. 7410 and 7601)
‘Dated: January 19, 1881.
Douglas M. Costle,
Administrator.

Note.~Incorporation by reference of the
State Implementation Plan for the State of
Massachuselts was approved by the Director
of the Federal Register on July 1, 1880,

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart W—Massachusetts

1. Section 52.1120, paragraph (c) is
amended by adding subparagraph (34)
as follows:

§52.1120 Identification of pian.

(cl L B

(34) A revision to Regulation 7.05(1)
“Sulfur Content of Fuels and Control
Thereof" for the Metropolitan Boston
APCD submitted on April 25, 1980 by the
Commissioner of the Department of
Environmental Quality Engineering.

§52.1126 [Amended)

2. Section 52.1126, paragraph (f) is
amended by adding the following
approved source: Natick Paperboard
Corporation, Natick.

{FR Doc. 512858 Filed 1-26-81; 84S am)
BILLING CODE 6560-38-M

40 CFR Part 52
[A-5-FRL 1738-1]}

State and Federal Administrative
Orders Revising the Michigan State
Implementation Plan

AGENCY: U S, Environmental Protection
Agency.
AcTION: Final Rulemaking.

SUMMARY: The U.S. Environmental
Protection Agency (USEPA]) approves
the Michigan Air Pollution Control
Commission's (MAPCC) request for a
revision to the Michigan State
Implementation Plan (SIP). The revision
is in the form of a Stipulation for Entry
of Consent Order and Final Order
between the S. D. Warren Company and
the MAPCC, The Order extends the
compliance date to November 1, 1884 by
which the S. D. Warren Company is
required to bring sulfur dioxide (SO)
emissions from its three power boilers
into compliance with certain regulations
contained in the federally approved
Michigan SIP. Any Order which has
been issued to a major source and
extends the SIP compliance date for
meeting the SO, emission limitations
must be approved by USEPA before it
becomes effective as a SIP revision
under the Clean Air Act, 42 US.C.
Section 7410.

EFFECTIVE DATE: February 26, 1981.

FOR FURTHER INFORMATION CONTACT:
Delores Sieja, Regulatory Analysis
Section, U.S. Environmental Protection
Agency, Region V, 230 South Dearbomn
Street, Chicago, lllinois 60604, (312) 836-
B6053.

ADDRESSES: Copies of the SIP revision
and USEPA's evaluation of the revision

are available at the address cited above

and at:

Michigan Department of Natural
Resources, Air Quality Division, State
Secondary Complex, General Office
Building, 7150 Harris Drive, P.O. Box
30028, Lansing, Michigan 48909.

Public Information Reference Unit,
Room 2922, U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, D.C. 20460.

The Office of the Federal Register, 1100
L Street NW., Room 8401,
Washington, D.C.

SUPPLEMENTARY INFORMATION: The S, D,

Warren Company is a Kraft pulp and

paper mill located in Muskegon County,

an SO, attainment area designated by

USEPA on October 5, 1978 (43 FR 45993,

46010]). The only other major source of

SO; emissions in the area is the B. C,

Cobb Plant of the Consumers Power

Company located approximately 6.5 km

northeast of the S. D. Warren Plant. The

S. D. Warren Plant contains three power

boilers vented to an 84.15 meter stack

and one recovery boiler vented to an

83.8 meter stack.

On November 13, 1979, the State of
Michigan submitted a proposed SIP
revision for SO, for the S. D. Warren
Company in Muskegon County,
Michigan. The SIP revision consisted of
an Order by the MAPCC which
extended the compliance date until
November 1, 1884 for the S. D. Warren
Company to meet the SO; emission
limitations in the Michigan SIP,

The MAPCC's R 336.49 [revised Rule
401(c)) sets forth the SO, emission
limitations for power boilers in the State
of Michigan. Presently, SO, emissions
from the S. D. Warren Plant are in
excess of the allowable limit of 1.5
percent sulfur content by weight fuel at
575(11 joules/gram (12,000 BTU/pound of
coal), .

The SIP revision provides for final
compliance with the allowable limit of
1.5 percent sulfur content by weight fuel
at 5750 joules/gram (12,000 BTU/pound
of coal) and establishes an interim
emission limitation of 1.8 to 1.7 percent
sulfur content by weight fuel on an
annual average and 2.8 to 2.6 percent
sulfur content by weight fuel on a daily
average.

A detailed modeling analysis using
reference techniques was performed by
USEPA to determine if 80O, emissions
from the S. D. Warren Plant would cause
or contribute to violations of the SO,
National Ambient Air Quality Standards
(NAAQS). The results of the air quality
analysis, showed that the operation of
the S. D. Warren Plant under either the
interim (1.8 to 1.7 percent sulfur content
by weight fuel on an annual average and
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2.8 to 2.6 percent sulfur content by
weight fuel on a daily average) or the
final (1.5 percent by weight maximum
sulfur content in fuel) emission
limitatiops will not threaten or prevent
the attainment and maintenance of the
sulfur dioxide NAAQS.

USEPA reviewed the Order and the
technical support material and proposed
approval of the Order and compliance
schedule as a SIP revision on September
23, 1980 (45 FR 63004). In that notice,
USEPA proposed approval of the
extension of the compliance date to
November 1, 1984 and proposed to
approve the schedule for compliance.
Interested parties were given until
October 24, 1880 to submit written
comments. One individual submitted
comments on the proposed changes.
This section of the notice discusses the
comment received and USEPA's
response. -

Public Comment: Commentor is
concerned about the continuous noxious
fumes from the plant and the effect of
the fumes on the environs and the health
and welfare of the people in the area.
Commentor assumes that the present
odors are due to the compliance date
extension which allows the S. D.

Warren plant to burn status quo fuel
during an interim period.

USEPA Response: Under the Clean
Air Act the USEPA does not have
authority to control noxious odors. It
should be noted, however, that the
noxious fumes described by the
commentor may be the result of various
kraft mill processes rather than the
result of the power boiler SO; emis#ions.

USEPA Final Determination: After
reviewing the Order, the technical
support material and the public
comment received, USEPA takes final
action today to approve this revision to
the Michigan SIP. The State has
indicated that it is relying on continuous
emissions monitoring and fuel analysis
to determine whether the Company is in
compliance with the Order. This is
acceplable to USEPA.

After review of all relevant materials,
the Administrator has determined that
the revision meets the require.ents of
section 110{a)(3) of the Clean Air Act
and USEPA regulations in 40 CFR 51.6.
The revision is legally enforceable, will
not interfere with attainment or
maintenance of the NAAQS and has
been subjected to reasonable notice and
public hearing. Accordingly, the revision
Is approved,

Under Section 307(b)(1) of the Clean

Air Act, judicial review of this final
action is available only by the filing of a
petition for review in the United States
Court of Appeals for the appropriate
circuit within 60 days of January 27,
1981. Under Section 307(b)(2) of the
Clean Air Act, the requirements which
are the subject of today's notice may not
be challenged later in civil or criminal
proceedings brought by USEPA to
enforce these requirements,

Under Executive Order 12044 USEPA
is required to judge whether a regulation
is “significant” and therefore subject to
the procedural requirements of the
Order or whether it may follow other
specialized development procedures.
USEPA labels these other regulations
“specialized". The Administrator has
reviewed this regulation and determined
that it is a specialized regulation.

This final Rulemaking is issued under
the authority of section 110 of the Clean
Air Act as amended.

Dated: January 19, 1881,
Douglas Costle,

Administrator.
Note.—Incorporation by reference of the

State Implementation Plan for the State of
Michigan was approved by the Director of
the Federal Register on July 1, 1980

Part 52 of Chapter 1, Title 40 Code of
Federal Regulations is amended as
follows:

Subpart X—Michigan

1. Section 52.1170(c) is amended by
adding paragraph 31 as follows:

§52.1170 Identification of plan.

c)'..

(31) Compliance schedules were
submitted by the State of Michigan,
Department of Natural Resources to
USEPA on November 13, 1979, for the S.
D. Warren Company, Muskegon County
[Michigan Final Order, No. 09-1979,
adopted October 31, 1979).

2. Section 52.1175(e) is amended by
adding the following for S. D. Warren
Company under Muskegon County,
Michigan.

§52.1175 Compliance

(e) LR

S. D, Warron Co

338,49 (336.1401) OcL. 31, 1979 ...  Nov. 1, 19684,

(PR Doc. 112858 Pllod 1-26-81; 8:45 am)
BILLING COOE 6560-30-M

40 CFR Part 52
[A-2-FRL 1736-5]

Approval and Promulgation of
Implementation Plans; Revision to the
New York State Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final rule,

SUMMARY: On May 21, 1980 (45 FR
33981), the Environmental Protection
Agency (EPA) promulgated conditional
approval of the New York State
Implementation Plan (SIP) for the New
York City metropolitan area with regard
to its ability to meet requirements of
Part D of the Clean Air Act. This
conditional approval identified, among
other corrective actions, the need to
submit to EPA three separate listings
covering all of the transportation related
studies, demonstration projects and

permanent projects committed to in the

SIP,

EPA received the required
documentation under cover of a May 21,
1980 letter from the State and proposed
its approval on August 25, 1880 (45 FR
56369). EPA is now taking action to
finalize its proposal. EPA is also
incorporating the provisions of the
State's submission into the approved SIP
and is revoking the applicable condition
on its approval of the plan. Until all
conditions are met, conditional approval
of the SIP will continue.

EFFECTIVE DATE: This action is effective

on February 26, 1981.

ADDRESSES: Copies of the State's

submission and comments received by

EPA are available for inspection during

normal business hours at the following

addresses:

Environmental Protection Agency,
Region I, Air Programs Branch, 26
Federal Plaza, Room 1005, New York,
New York 10278,
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Environmental Protection Agency,
Public Information Reference Unit, 401
M Street SW., Washington, D.C.
20460,

Coples of the State's submission are
also available for inspection during
normal business hours at the following
address: The Office of the Federal
Register, 1100 L Street NW., Room 8401,
Washington, D.C. 20408,

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Chief, Air Programs

Branch, Environmental Protection

Agency, Region I, 26 Federal Plaza,

Room 1005, New York, New York 10278,

(212) 264-2517.

SUPPLEMENTARY INFORMATION:

I Introduction

On May 21, 1980, at 45 FR 33881, the
Environmental Protection Agency (EPA)
promulgated conditional approval of the
New York State Implementation Plan
(SIP) for the New York City
metropolitan area with regard to its
ability to meet requirements of Part D of
the Clean Air Act, as amended. Today's
notice discusses a condition of EPA's
approval of the plan. This condition
required the State to submit to EPA by
May 1, 1980 three separate listings
covering all of the transportation related
studies, demonstration projects and
permanent projects committed to in the
SIP,

In response to this requirement, on
May 21, 1880 the Commissioner of the
State of New York Department of
Environmental Conservation submitted
to EPA a document providing the
required listings.

EPA published its proposed approval
of this submission in the August 25, 1980
issue of the Federal Register at 45 FR
56369, EPA found the State's three
listings to be generally complete and
accurate. However, EPA identified that
some SIP studies, demonstration
projects and permanent projects had
been omitted or misclassified in the
listings. The reader is referred to the
August 25, 1980 notice for a detailed
discussion of the submission and EPA's
prelimi review.

During the sixty day comment period
following publication of the August 25,
1980 notice, EPA received three
comments concerning the State's
submission. A summary of the
comments received and EPA's response
are presented in the next section.

I1. Comments Received and Issues
Raised

Comments were received in an
October 24, 1980 letter from the New
York State Department of
Transportation, an October 22, 1980
letter from the Tri-State Regional

Planning Commission, and an October
23, 1980 letter from the Federal Highway
Administration, Region L

A. New York State Department of
Tronsportation

1. Comments.

The New York State Department of
Transportation in its October 24, 1960
letter did not accept certain elements of
EPA's interpretation of the State's May
21, 1880 submission. The State believed
that the three listings it submitted were
complete and accurate as to
classification of actions. Those actions
described in Volume H of the SIP, but
not included in the listings, should not,
according to the State, be considered by
EPA as SIP commitments. Rather they
were intended to indicate potential
actions subject to further consideration.
The State specifically discussed the
status of the following actions which
EPA had questioned in its proposal:

a. Trailer on Flat Car Freight Service
to the South Bronx.

EPA believed that this action was
committed to as a permanent project in
the SIP. The State contends that this
project should not appear in the listings
at all. It can only be considered a SIP
commitment after it has been approved
by the New York City Transportation
Coordinating Committee. Since an
environmental impact statement is
required for this project, the
Transportation Coordinating Committee
can choose to wait for this evaluation to
be completed prior to making it a SIP
commitment.

b. High-Occupancy Vehicle Priority
Projects Believed by EPA to Have Been
Committed to as Permanent Projects in
the SIP.

(1) Brooklyn-Queens Expressway
Exclusive Bus and Taxi Lane

The first phase of this project is
complete. Additional phases are
described in Volume II of the SIP as
being in the planning and engineering
feasibility study stages, These studies
are being undertaken, but the State
believes that the project at this point is
still correctly listed as only a study
commitment.

(2) Non-central Business District High-
Occupancy Vehicle Implementation
Program

The State notes that Volume II of the
SIP predicates the commitment to this
project on the results of a study which
may recommend several locations for
demonstration projects related to this
concept. Therefore, it should remain as
listed by the State in its May 21, 1980
submittal as a study.

(3) Extension of Contraflow Lane
Approaching Brooklyn Battery Tunnel
from the Brooklyn-Queens Expressway

The State notes that Volume II of the
SIP identifies a study that will gvaluate
whether a contraflow traffic lane should
be established exclusively for buses and
notes that this study is now underway.
{1t should be noted that a contraflow bus
and taxi lane was established on
October 27, 1980). Therefore, the State
maintains that this action should appear
in the listings as a study.

¢, 42nd Street Transitway.

While this proposal is currently under
evaluation, the State hopes that a
program of action towards
implementation will result. However,
the State claims that it is not, as
believed by EPA, a demonstration
project at this time due to the lack of
information regarding the projects
impacts and sources of funding. Hence,
the State contends that this program is
on]dy a study commitment.

. Pedestrian Priority Zones Believed
by EPA to Have Been Committed to As
Permanent Projects in the SIP.

(1) South Bronx Hub Transit Mall
The State notes that the commitment
as it appears in Volume II of the SIP was

premature and incorrect. This project
should be correctly listed as a study
commitment as it appears in Volume I of
the SIP.

(2) Flatbush Avenue—Pedestrian
Amenities Program

This project, as presented in Volume
11 should be listed only as a study
commitment. No further explanation is
given*by the State.

(8) Yonkers Getty Square Project

Phase Il of this project requires
additional study and analysis. Hence,
the State claims that this project should
be classified as a study commitment.

e. Bicycle Improvement Projects.

In its proposal EPA noted the severs)
bicycle projects it believed were
committed to as permanent projects in
the SIP had been classified as
demonstration projects or omitted. The
State notes that all bicycle projects
identified in its May 21, 1980 submittal
should be considered as demonstration
projects. Volume II of the SIP identified
these projects as pilot projects, The use
of the term pilot project and
demonstration project were synonymous
in the early phase of SIP development.
Those projects not included in the
listings should be deleted.

2. EPA Response.

EPA finds that the Stale's listings of
projects, demonstration projects and
studies to be acceptable. EPA recognizes
that, due to a variety of factors, certain
projects identified in Volume II of the
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SIP must be relegated to the status of
demonstration projects or studies and,
on this basis, accepts the State's
clarification of its commitments. This
conservative, yet prudent approach can
lead to a more realistic SIP. However,
EPA trusts that in the future the State
will not withhold making commitments
to control measures until all information
is obtained. Implementation of a
measure is typically a continuing
process of planning, programming,
experimenting and approving, It would
be helpful to present this entire process
in the SIP so that actions associated
with a measure will be better identified
and have greater likelihood for
implementation. Moreover, if at any
point a specific application of a
measure, or the entire measure, is found
not to be reasonable, procedures exist
for making appropriate revisions to the
SIP,

B. Federal Highway Administration,
Region I

1. Comments

In its October 23, 1980 letter the
Federal Highway Administration
(FHWA), Region I Office expressed
concern about EPA’s interpretation of
the State’s May 21, 1980 submission.
FHWA also indicated that all the
reasonably available control measures
evaluated in Volume II of the SIP are not
necessarily viable studies,
demonstration projects or permanent
projects, Furthermore, FHWA stated
that at this point, the SIP commitments
described in Volume II could result in
implementation programs that may not
be publicly acceptable, may not be safe,
could increase air pollution, or be hard
to enforce, FHWA believes EPA's
proposal to identify Volume I projects
as SIP commitments would circumvent
the transportation and environmental
processes.

2. EPA Response

As noted in EPA's response to
comments from the New York State
Department of Transportation, EPA
accepls the exclusion of certain actions
contained in Volume II from the three
listings. EPA cannot accept, however,
the observations made by FHWA.

It should be noted that Volume II of
the SIP was prepared with the full
participation of local government and
the appropriate transportation A
coordinating committees. In addition,
numerous forums and hearings were
held with the public to solicit comment
before the SIP was drafted and
submitted to EPA. Moreover, FHWA
participated in the review of the SIP,
During this process no evidence was

presented to suggest that any member of
the public felt that a particular project in
Volume II was not acceptable.

When developing projects for the SIP,
including those in Volume II, there was
a presumption of positive air quality
benefits. Though there was no technical
evaluation completed on a project-by-
project basis, it is clear that the
implementation of these projects would
result in some reduction in emissions
and energy savings.

With regard to the physical safety of
SIP projects in Volume II, it must be
assumed that State and local agencies
would not consider implementing any
SIP commitment if it involved a risk to
public safety, In such cases the SIP
would be revised.

C. Tri-State Regional Planning
Commission

1. Comments

In its October 22, 1980 letter the Tri-
State Regional Planning Commission
questioned EPA’s proposed findings
regarding commitments to undertake
studies identified in the State’s May 21,
1980 submission. Tri-State is in
disagreement with EPA that studies
listed in Volume II and not in Volume I
are SIP commitments. In addition, Tri-
State discussed the status of the
following SIP commitments which
should have been included in the listings
as studies:

a. The Study of Carpool Lanes to JFK
International Airport

Tri-State indicated that the inclusion
of this study in the SIP was an oversight
and that it had previously notified EPA
of this fact.

b. “Several" High-Occupancy Vehicle
Priority Studies in Nassau and Suffolk
Counties.

Tri-State indicated that there are in
fact only two high-occupancy vehicle
priority studies identified in Volume II
of the SIP. This is contrary to-EPA’s
interpretation that there were several.
Since neither of these studies is made
specific in Volume II of the SIP, their
status in Volume I was difficult to
ascertain. It was found that the study in
the SIP associated with Nassau County
is entitled “Bus and Carpool Lane
Opportunities.” Tri-State noted that this
study was completed in August 1979 and
was listed in the State's May 21, 1980
submission. The study associated with
Suffolk County is under way as part of
the Section 175 study program as “Data
Base Feasibility Bus and Carpool
Study.” This study was also included as
part of the State's May 21, 1980
submittal.

2. EFA Response

EPA appreciates the information
provided by Tri-State and as noted
earlier accepts the listings as submitted
by the State as being complete listings
of the required SIP commitments.

IIL. EPA Action

Based on its review of the submitted
documents, the comments received, and
discussions with affected agencies, EPA
finds that the subject condition on its
approval of the New.York SIP for the
New York City metropolitan area has
been fully met. Therefore, EPA is
incorporating the State's submission into
the SIP and revoking the applicable
condition.

In order that Figure 1, appearing on
page 56370 of EPA’s August 25, 1960
Federal Register notice, remain an
accurate summary of the studies,
permanent projects and demonstration
projects contained in the applicable part
of the SIP, the following changes should
be made:

¢ The first permanent project (Trailer
on flat car terminal at Bridge with
increased clearances to the north),
under Measure C, Freight transportation,
should be deleted.

* Under Measure D, Express bus and
carpool lanes, the following two studies
should be added:

—Nassau County
1. Bus and carpool land opportunities
—Suffolk County

2. Data base feasibility bus and
carpool study

Under Section 307{b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within sixty days of today. Under
Section 307(b)(2) of the Clean Air Act,
the requirements which are the subject
of today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Under Executive Order 12044 EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.”
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

({Secs. 110, 172, and 301 of the Clean Air Act,
as amended (42 U.S.C. 7410, 7502, and 7601))
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Dated: Januvary 19, 1981,

Douglas M. Costle,

Administrator, Environmental Protection
ency.

Note~Incorporation by reference of the
State Implementation Plan for the State of
New York was approved by the Director of
the Federal Register on July 1, 1680,

Title 40, Chapter I, Subchapter C, Part
52, Code of Federal Regulations is
amended as follows:

Subpart HH—New York

1. Section 52.1670 is amended by
adding a new paragraph (c)(55) as
follows:

§52.1670 Identification of plan.

(¢) The plan revisions listed below
were submitted on the dates specified.

(55) A supplemental submittal, dated
May 21, 1980, from the New York State
Department of Environmental
Conservation which includes three
listings of permanent projects,
demonstration projects and
transportation related studies committed
to in the non-public transit portion of the
plan for the New York City metropolitan
area.

§52.1674 [Reserved]

2. Section 52.1674 is amended by
removing and reserving paragraph (e)(4).
[PR Doc. 812738 Filed 1-20-81; 6:45 am)

BILLING CODE 6560-36-M

40 CFR Part 52
[A-2-FRL 1738-7]

Approval and Promulgation of
Implementation Plans; Revision to the
New York State Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This notice announces
approval by the Environmental
Protection Agency (EPA) of a revision to
the New York State Implementation
Plan (SIP). This action has the effect of
allowing the continuation of a
temporary relaxation in the fuel oil
sulfur content limitation applicable to
sources with a capacity less than 250
million BTU per hour located in parts of
the Southern Tier East, Central New
York and Champlain Valley (Northern)
Air Quality Control Regions. These
sources may continue to use fuel oil with
a maximum sulfur content of 2.8 percent,
by weight, until December 31, 1982,
Receipt of this implementation plan
revision request from New York State

was announced in the Federal Register

on August 20, 1980 at 45 FR 55482, where

a full description of the proposed

revision is contained.

EFFECTIVE DATE: This action becomes

effective on January 27, 1961.

ADDRESSES: Copies of the SIP revision

submitted by New York State and public

comments are available for inspection
during normal business hours at the
following addresses:

Environmental Protection Agency,
Region II, Air Programs Branch, Room
1005, 26 Federal Plaza, New York,
New York 10278

Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, S.W., Washington, D.C.
20460
A copy of the New York SIP revision

is available for inspection during normal

business hours at: The Office of the

Federal Register, 1100 L Street, N.W,,

Room 8401, Washington, D.C. 20408.

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Chief, Air Programs

Branch, Environmental Protection

Agency, Region I, 26 Federal Plaza,

New York, New York 10278, (212) 264~

2517.

SUPPLEMENTARY INFORMATION: On
October 31, 1879 the New York State
Department of Environmental
Conservation sent the Environmental
Protection Agency (EPA) a proposed
revision to the New York State
Implementation Plan (SIP).
Supplemental material to this proposed
revision was sent to EPA by the State on
April 28, 1980 and May 20, 1980. This
revision provides for the continuation of
a state-initiated fuel oil sulfur content
relaxation (“special limitation")
affecting certain fuel burning sources in
certain areas of the State. The submittal
requests that this “special limitation"
which was previously approved by EPA
(42 FR 68607, October 27, 1977) and
which expired December 31, 1979, be
renewed and extended through
December 31, 1982,

“Special limitations" are authorized
by Part 225.2 of Title 6 of the Official
Compilation of Codes, Rules and
Regulations of the State of New York
and can allow individual sources or
groups of sources to use a fuel of a
different sulfur content from that
specified in the prevailing regulation,
The State's proposed extension of the
“special limitation" would continue to
relax to a maximum of 2.8 percent
sulfur, by weight, (unless otherwise
constrained by a Prevention of
Significant Deterioration permit) the
sulfur-in-fuel-oil limitation applicable to
sources which do not have a total heat
input in excess of 250 million BTU per

hour and which are located in the
following areas:

1. The Southern Tier East Air Quality
Control Region (AQCR), with the
exception of all sources in Broome
County,

2. The Central New York AQCR, with
the exception of the Oswego Facilities
Trust Company in Oswego County and
all sources in Onondaga County,

3. The Champlain Valley (Northern)
AQCR, with the exception of all sources
in the City of Glens Falls and sources in
the Town of Queensbury which have a
total heat input greater than 100 million
BTU per hour.

This proposed revision to the New
York SIP was announced in the Federal
Register on August 20, 1980 (45 FR
55482), where the revision is described
in detail. In its August 20, 1980 notice,
EPA advised the public that comments
would be accepted as to whether the
proposed revision to the New York SIP
should be approved or disapproved. One
comment supporting EPA approval was
received.

Based on EPA’s review of the State’s
technical support documents and the
hearing officer's report and agreament
with the State's conclusion that, if
implemented, the proposed plan revision
would not be expected to cause or
exacerbate contraventions of any
national ambient air quality standard or
applicable Prevention of Significant
Deterioration increments, EPA finds this
revision to the New York SIP consistent
with the requirements of Section 110(a)
of the Clean Air Act and EPA
regulations found at 40 CFR Part 51.
Accordingly, EPA approves this
revision.

Furthermore, this action is being made
effective immediately because it
imposes no hardship on the affected
sources, and no purpose would be
served by delaying its effective date.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the:
requirements which are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements,

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” I
have reviewed this regulation and
determined that it is a specialized
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prem—

regulation not subject to the procedural

requirements of Executive Order 12044.

(Secs. 110, 172, and 301 of the Clean Air Act,

as amended (42 U.S.C. 7410, 7502, and 7601)).
Dated: January 18, 1981,

Douglas M. Costle,

Administrator, Environmental Protection

Agency.

Incorporation by reference of the
State Implementation Plan for the State
of New York was approved by the
Director of the Federal Register on July
1, 1880,

Title 40, Chapter I, Subchapter C, Part
52, Code of Federal Regulations is
amended as follows:

Subpart HH—New York
1. Section 52.1670, paragraph (c) is

amended by adding a new subparagraph

(c)(56) as follows:
§52.1670 Identification of plan.

(c) The plan revisions listed below
were submitted on the dates specified.

(56) Revision submitted on October
31,1979 and supplemented on April 28,
1880 and May 20, 1980 by the New York
State Department of Environmental
Conservation which grants a “special
limitation"” under 8 NYCRR Part 225.
This “special limitation" relaxes to 2.8
percent, by weight, until December 31,
1962, the sulfur-in-fuel-oil limitation
applicable to fuel burning sources which
have a capacity less than 250 million
BTU per hour and which are located in
parts of the Southern Tier East, Central
New York and Champlain Valley
(Northern) Air Quality Control Regions.
(7R Doc. #1-2862 Filed 1-20-81; 8:45 am)]

BILLING CODE 8560-38-M

40 CFR Part 52
[A-5-FRL 1736-2]
Approval and Promulgation of

Implementation Plans, Ohio Sulfur
Dioxide Control Strategy

AGENCY: U.S. Environmental Protection
Agency,

ACTION: Final rule,

SUMMARY: The U.S. Environmental
Protection Agency (USEPA) announces
loday final rulemaking on revisions to
the Sulfur Dioxide (SO,) State
Implementation Plan (SIP) for the State
of Ohio, except for those portions cited
below. A notice of proposed rulemaking
on these revisions was published in the
February 25, 1980 Federal Register (45
FR 12266). Based on USEPA's review of
the State's response and the public

comments received, USEPA is approving
and disapproving specific portions of the
Ohio SO, Plan.

In a separate notice USEPA is also
re‘gmposing rulemaking action on all
other portions of the SO; plan. The
portions of the plan that are being
reproposed consist of: (1) Those parts of
the plan which USEPA proposed to
approve on February 25, 1980 only if
OEPA submitted necessary technical
support and documentation during the
public comment period; (2) those parts
of the plan which USEPA initially
proposed to approve but which, as a
result of additional review, USEPA has
determined to be deficient; and (3) the
regulations which OEPA withdrew
during the public comment period.
USEPA will repropose these parts of the
plan to allow the public an orportunily
to comment on the additiona
information now available.

EFFECTIVE DATE: February 26, 1981.
ADDRESSES: Copies of the Docket #5A~
80-3 are on file for copying and
inspection during normal business hours
at USEPA, Region V and at: U.S.
Environmental Protection Agency,
Central Docket Section, West Tower
Lobby, Gallery 1, 401 M Street SW.,
Washington, DC 20460, Copies of the
Ohio Administrative Code (OAC) Rules
for this SIP revision are available for
inspection in the Docket #5A-80-3 cited
above and at: The Office of the Federal
Register, 1100 L Street NW,, Room 8401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Debra Marcantonio, Regulatory
Analysis Section, Air Programs Branch,
USEPA, Region V, 230 South Dearborn
Street, Chicago, Illinols 60804, (312) 886~
6088,

SUPPLEMENTARY INFORMATION: This
notice discusses USEPA’s review of the
Ohio SO; SIP in four parts: Introduction,
Background, Control Strategy
Demonstration, and Public Comment
Review.

L Introduction

On September 12, 1979, the Governor
of Ohio submitted a Sulfur Dioxide
(80,) Control Plan for the State of Ohio
to the U.S. Environmental Protection
Agency (USEPA) for inclusion in the
State Implementation Plan (SIP) for
Ohio. Supplemental technical support
materials were submitted by the
Director of the Ohio Environmental
Protection Agency (OEPA) on October
23, 1979, January 10, 1980, and January
28, 1980, On February 12, 1980, the
Director of the OEPA submitted the
Ohio Administrative Code (OAC) rules
3745-18-01 to 3745-18-94, in final form,
as adopted by the Order of November

14, 1979, effective in Ohio December 28,
1979, These regulations replaced those
submitted on September 12, 1979 and
are the subject of today’s rulemaking
action. The OEPA requested that the
sulfur dioxide control plan be
substituted for the existing federal
control strategy and regulations for
sulfur dioxide. The SO; Plan was
submitted pursuant to the requirements
specified in § 110 of the Clean Air Act
and 40 CFR Part 51.

On February 25, 1980 (45 FR 12266),
USEPA proposed: (a) to approve those
portions of the Ohio submission for
which there is an enforceable control
strategy that assures the attainment and
maintenance of the National Ambient
Air Quality Standards for sulfur dioxide,
(b) to approve other portions of the
submission only if the State of Ohio
provided specified technical support and
documentation during the public
comment period, and (c) to disapprove
those portions of the submission for
which there are deficiencies in the
methodology or inadequate technical
justification.

At the time of the proposed
rulemaking, a 60 day public comment
period was provided. On April 25, 1980,
however, in response to the request of
several utilities in Ohio and due to the
complexity of the proposed rulemaking,
USEPA extended the public comment
period to May 26, 1980 (45 FR 27957).
During the public comment period, 31
comments were received including a
submission from the Governor of Ohio
dated May 16, 1880 which was
transmitted by OEPA on May 20, 1980.
The Ohio submission consisted of a final
technical support document and OEPA's
general comments on the February 25,
1980 notice of proposed rulemaking. It
also included a formal withdrawal of
OAC Rules 3745-18-08(H), 3745-18-
15(B), 3745-18-53(E), 3745-18-63(K),
3745-18-77(B), and 3745-18-80(C). These
rules contain emission limitations for
the following plants: Cairo Chemical
Corporation in Allen County, Crystal
Tissue Company in Butler County, U.S,
Steel Corporation, Lorain-Cuyahoga
Works in Lorain County, Bergstrom
Paper Company in Montgomery County,
Mead Corporation in Ross County, and
Shell Chemical Company in Washington
County. Additionally on December 19,
1980 USEPA received a letter from the
State of Ohio withdrawing OAC Rule
3745-18-53[A). This rule contains the
emission limitations for the B. F.
Goodrich Company, Avon Lake
Chemical Plant in Lorain County. OEPA
expects to submit new rules replacing
those listed above in the near future.
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The Agency is taking no action on these
sources in this final rule.

In a separate action USEPA is
reproposing the remaining portions of
the Ohio sulfur dioxide plan. The
portions of the plan that are being
reproposed consist of: (1) those parts of
the plan which USEPA proposed to
approve on February 25, 1980 only if
OEPA submitted necessary technical
support and documentation during the
public comment period; (2) those parts
of the plan which USEPA initially
proposed to approve but which, as a
result of additional review, USEPA has
determined to be deficient; and (3) the
regulations which OEPA withdrew
during the public comment period.
USEPA will repropose these parts of the
plan to allow the public an opportunity
o comment on the additional
information now available.

USEPA by this notice takes final
rulemaking action to approve and
disapprove specific portions of the
Sulfur Dioxide (SOs) Control Plan for the
State of Ohio.

USEPA approves the following OAC
Rules: 3745-18-01 Definitions, 3745-18-
02 Ambient Air Quality Standards-
Sulfur Dioxide, 3745-18-05 Ambient and
Meteorological Monitoring
Requirements, 3745-18-06 General
Emission Limit Provisions.

USEPA disapproves the following
OAC Rules: 3745-18-03(A) Attainment
Dates and 3745-18-03(C)(3) Compliance
Time Schedules in part. USEPA
approves the remaining provisions of
3745-18-03.

USEPA disapproves the following
OAC Rules to relating to measurement
methods and procedures: 3745-16~
04(D)(2), 3745-18-04(D)(3), 3745-18-
04{E)(2), 3745-18-04(E)(3), and 3745-18-
04(E)(4). USEPA approves the remaining
provisions of 3745-18-04.

USEPA approves the salfur dioxide
emission limits for the following
counties: Adams County (in part), Allen
County (in part), Ashland County,
Ashtabula County, Athens County (in
part), Auglaize County, Belmont County,
Brown County, Carroll County,
Champaign County, Clark County,
Clermont County (in part), Clinton
County, Columbiana County, Coshocton
County (in part), Crawford County,
Darke County, Defiance County,
Delaware County, Erie County, Fairfield
County, Fayette County, Fulton County,
Gallia County (in part), Geauga County,
Guernsey County, Hamilton County (in
part), Hancock County, Hardin County,
Harrison County, Henry County,
Highland County, Hocking County,
Holmes County, Huron County, Jackson
County, Jefferson County, Knox County,
Lawrence County (in part), Licking

County, Logan County (in part), Lorain
County (in part), Madison County,
Marlon County, Medina County, Meigs
County, Mercer County, Miami County,
Monroe County, Morgan County (in
part), Morrow County, M

County, Noble County, Ottawa County,
Paulding County, Perry County,
Pickaway County, Portage County,
Preble County, Putnam County, Richland
County, Ross County (in part), Scioto
County, Seneca County, Shelby County,
Tuscarawas County, Union County, Van
Wert County, Warren County,
Washington County (in part), Wayne
County (in part), Williams County,
Wood County (in part), and Wyandot
County.

USEPA disapproves the sulfur dioxide
emission limits for Summit County.

The measures proposed for
promulgation today will be in addition
to, and not in leu of, existing SIP
regulations. The present emission
control regulations for each source will
remain applicable and enforceable to
prevent a source from operating without
controls, or under less stringent controls,
while it is moving toward compliance
with the new regulations; or if it
chooses, challenging the new
regulations. In some instances, the
present emission control regulations
contained in the federally approved SIP
are different from the regulations
currently being enforced by the State. In
these situations, the present Federally
approved SIP will remain applicable and
enforceable until the source is in
compliance with the newly promulgated
and federelly approved tions.
Failure of & source to meet applicable
pre-existing regulations will result in
enforcement action, including
assessment of noncompliance penalties.
Furthermore, if there is any instance of
delay or lapse in the applicability or
enforceability of the new regulations,
because of a courl order or for any other
reason, the pre-existing regulations will
be applicable and enforceable.

IL Background

On January 30, 1972, the State of Ohio
submitted the “Implementation Plan for
the Control of Suspended Particulate,
Sulfur Dioxide, Carbon Monoxide,
Hydrocarbons, Nitrogen Dioxide, and
Photochemical Oxidants in the State of
Ohio" to the Administrator of the
Environmental Protection Agency. This
plan was submitted pursuant to seclion
110 of the Clean Air Act, as amended,
which requires states to adopt
implementation plans to achieve and
maintain the National Ambient Air
Quality Standard (NAAQS). On May 31,
1972 (37 FR 10842), the Administrator
approved the Ohio plan with specific

exceptions. Subsequently, amendments
were submitted that permitted full
approval of the plan on September 22,
1972 (37 FR 19808).

On June 28, 1973, the United States
Court of Appeals for the Sixth Circuit
decided the case of Buckeye Power
Company, et al. v. EPA, 481 F. 2d 162.

The court vacated the Administrator's

approval of the Ohio plan and remanded
the case to the Agency for compliance
with section 553 of the Administrative
Procedure Act, to take comments, dats,
or other evidence from interested partics
and to express the basis for ensuing
administrative actions.

On August 27, 1973, the State of Ohio
withdrew from the proposed Ohio plan
the control strategy and regulations for
control of sulfur dioxide. The remainder
of the plan was proposed on November
15, 1973 (38 FR 31543) and was approved
on April 15, 1974 (39 FR 13530), with
specific exceptions. Because the State of
Ohio withdrew the originally submitted
control strategy and regulations for
control of sulfur dioxide, that portion of
the plan was disapproved.

On May 80, 1974, the State of Ohio
submitted a proposed sulfur dioxide
strategy and regulations to the
Administrator to cure the defects in the
Ohio Implementation Plan noted in the
April 15, 1974 Federal Register, On
September 13, 1974, however, the Ohio
Environmental Board of Review
overturned & portion of these
regulations, thereby rendering them
unenforceable. Since the plan for control
of sulfur dioxide could no longer be
effectuated as designed by the State, the
Administrator deemed it an ineffective
submission and no further rulemaking
action was taken. The State of Ohio
formally withdrew the proposed
regulations on July 186, 1975.

On November 10, 1975, the
Administrator proposed &n alternate
plan for the control of emissions of
sulfur dioxide in the State of Oho (40 FR
52410). On August 27, 1976, USEPA
promulgated regulations for the control
of sulfur dioxide in Ohio (41 FR 36323).
The regulations were amended on
November 30, 1976 (41 FR 52455), May
31, 1977 (42 FR 27588), August 15, 1979
(44 FR 47768), December 5, 1979 (44 FR
69928), January 4, 1980 (45 FR 1022),
January 21, 1980 (45 FR 3908}, june 24,
1980 (45 FR 42279), July 25, 1980 {45 FR
49550), September 22, 1980 (45 FR 82815),
November 4, 1980 (45 FR 73043),
November 7, 1980 (45 FR 73927),
November 26, 1980 (45 FR 78684) and
December 1, 1880 (45 FR 79451).

On November 12, 1976, the U.S. Court
of Appeals for the Sixth Circuit stayed
the enforcement of the federally
promulgated regulations in response (0
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challenges that were filed by industrial
and utility petitioners. The court

directed USEPA to collect and evaluate
additional data and to make appropriate
changes in the regulations. On May 31,
1977 (42 FR 27588), USEPA promulgated
the necessary corrections in the
regulations, as they applied to the
pelitioners.

On February 13, 1978 and June 29,
1978, the Sixth Circuit Court upheld
USEPA’s use of the RAM model and
other modeling techniques in the
development of the Ohio SO, Plan, In
October 1978 and January 1979, the U.S.
Supreme Court declined to review the
Sixth Circuit decision.

Ohio has submitted the proposed SO,
revisions being acted on today to
replace the federal regulations.

I11. Control Strategy Demonstration

The OEPA has submitted a
comprehensive control strategy and
regulations to protect the primary and
secondary standards for sulfur dioxide
in the State of Ohio. Individual emission
limitations are specified for the majority
of the sulfur dioxide sources in the State
on a county-by-county basis, although
some sources, generally those of a
smaller size, are required to comply with
a process compliance equation or a
general fuel burning regulation
applicable to a particular county, The
control strategy developed by Ohio EPA
utilizes one unique concept. As an
integral portion of the control strategy to
altain and maintain the standards in a
number of counties, a mandato
reduced operating level is specified for
many sources on a calendar quarter
basis, The emission limitation, however,
for all except two sources is constant
throughout the year,

USEPA’s review of the OEPA
modeling analyses relied upon the
guidance specified in several USEPA
documents: “Guideline on Air Quality
Models" (EPA-450/2-78-027, April
1978); “Regional Workshops on Air,
Quality Modeling: A Summary Report"
(September 1679); “Procedures and
Technical Requirements in Support of
SO, SIP Revision", USEPA Region V;
Stack Height Increase Guidelines {44 FR
2608, January 12, 1979 and 45 FR 42279,
June 23, 1980); and the PSD regulations
(43 FR 26380, June 19, 1978; 44 FR 51024,
September 5, 1979; and 45 FR 52678,
August 7, 1980). Hereafter, this
collection of documents will be referred
'0 a5 USEPA's modeling guidelines.

OEPA utilized the same models, in
general, that USEPA used in developing
the federal control strategy for sulfur
dioxide in Ohio, although the
application of the models differed in
some instances, OEPA utilized 1964

meteorological data and a 1974
emissions inventory.

The OEPA Plan contains the following
three significant characteristics which
apply to each county: (a) the use of a 30-
day averaging period; (b) attainment
dates, and (c) compliance schedules.

(a) 30-day Averaging Period: OAC
Rule 3745-18-04, Measurement Methods
and Procedures, sections D(2) and (3)
and sections E(2) and (3) specify the test
methods and procedures for dete:
compliance with the allowable emission
limit for fuel burning equipment with
continuous emission monitoring systems
or fuel analyses. The provisions state
that“* * * compliance with the
applicable sulfur dioxide emission limit
shall be based on the daily calculations
using an arithmetic average of the

roceeding thirty consecutive twenty-

our hour sample analyses.”
Additionally, section E{4) states that
compliance for non-utilities may be
determined by “* * * certified fuel
analysis reports from each fuel supplier.
Such certifications must be reported for
each fuel delivery * * * as delivered to
the facility.” In this provision, no
averaging time is specified. These
grovialom are applicable to all fuel

urning sources in all 88 counties in
Ohio with the exception of the Ohio
Power Cardinal Plant in Jefferson
County. Rule 3745-18-04(D)(4) specifies
that compliance for this plant will be
based on a calendar day period with
two allocated exceedances in any
consecutive 30-day running period. This
compliance method is consistent with
the acceptable Fuel Sampling Analysis
Method for Demonstrating Compliance
by Sulfur Dioxide Sources in Ohio as
amended on August 22, 1979 (44 FR
49296).

The provisions specifying a 30-day
averaging period or an undefined
averaging period in fuel analyses, as
well as a 30-day averaging period in
continuous emission monitoring to
determine compliance with the
applicable emission limitation for fuel
burning sources are deficient because
USEPA has no basis to conclude that
such a time period or undefined time
periods are adequate to assure the
attainment and maintenance of the 24-
hour primary health-related NAAQS or
the 3-hour secondary welfare related
NAAQS.

Althon:ﬁh the 30-day averaging period
must be disapproved at this time,
USEPA has initiated a review of its
policies and procedures for regulating
coal/fired power plants (February 14,
1980, 45 FR 9994). As part of this review,
the Agency is investigating methods that
use longer averaging times and at the
same time insure the protection of the

NAAQS. Any change in Agency policy
cannot be made prior to the completion
of these analyses.

Therefore, USEPA cannot approve the
compliance test methods of fuel analysis
and continuous emission monitoring
(with the exception of that portion
pertaining to the Ohio Power Cardinal
Power Plant) as a revision to the SIP in
its present form. USEPA disapproves
OAC Rule 3745-18-04(D)(2), 3745-18-
04(D)(3), 8745-18-04(E)(2), 3745-18-
04(E)(3), and 3745-18-04(E)(4).

USEPA approves OAC Rule 3745-18~
04(D)(4) which specify the compliance
method for the Ohio Power Cardinal
Power Plant and USEPA approves OAC
Rules 3745-18-04(D)(1) and (E){1) which
specify stack gas sampling as a test
method for determining compliance with
the applicable emission limit for fuel
burning equipment. The Rules specify
test methods contained at 40 CFR
§ 60.46.

(b) Attainment Date: OAC Rule 3745-
18-03(A) states that the attainment of
established ambient air quality
standards for sulfur dioxide shall be
accomplished as expeditiously as
practicable, but no later than December
31, 1982. The attainment date for the |
existing Federal regulations is August
27,1979 (41 FR 35324) for all sources in
Ohio except those sources where
enforcement of the August 27, 1976
regulations was stayed by the U.S, Court
of Appeals for the Sixth Circuit. For
those sources affected by the Sixth
Circuit Court decision, the attainment
date is June 17, 1980 (42 FR 27588),
except for the Ashland Oil Company
where the attainment date is September
14, 1982 (44 FR 47770), Summit County
where the attainment date is January 4,
1983 (44 FR 69928), PPG Industries, Inc.
(boilers only) in Summit County where
the attainment date is August 25, 1983
{45 FR 49550) and the Ohio Power
Company (Cardinal plant in Jefferson
County and Muskingum River plant in
Washington and Morgan Counties) and
the Columbus and Southern Ohio
Electric Company (Conesville plant in
Coshocton County) where the
attainment date is June 19, 1983. Some
sources in Butler County do not have an
attainment date under the existing
federal regulations.

Section 110(a)(2)(A)(i) of the Clean Air
Act, as amended, requires that a plan
implementing a national primary
ambient air quality standard provide for
the attainment of such primary standard
as expeditiously as practicable, but in
no case later than three years from the
date of approval of such plan. USEPA
cannot justify an extension of the
attainment date beyond the dates
specified in the existing federal SIP for
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the following reasons: (1) The State of
Ohio submitted its plan as & substitute
for the existing federal plan for S; in
Ohio pursuant to Section 110 of the
Clean Air Act; (2) the emission
limitations in the OEPA Plan are less
restrictive than those in the existin
federal plan for many sources; (3) the
Ohio plan is not meant to correct control
strategy deficiencies in the existing
federal plan, causing nonattainment of
the NAAQS, and, therefore, is not
submitted pursuant to Part D of the
Clean Air Act, as amended; (4) the
federal attainment date has passed for
the majority of the sources subject to the
OEPA plan; and (5) the majority of
sources in Ohio are in final compliance
or on a schedule to reach final
compliance by the attainment date in
the existing federal plan.

It is the Agency's judgment that the
attainment date specified in the
proposed Ohio revision does not meet
the requirements of Section
110(a)(2)(A)(i) and cannot be approved
as a revision to the SIP in its present
form. USEPA, therefore, disapproves
OAC Rule 3745-18-03(A). The federal
attainment dates contained in 40 CFR
§ 52.1875 therefore remain in effect.

(¢) Compliance Time Schedules: OAC
Rule 3745-18-03(C)(3) specifies
compliance schedules for a number of
Ohio industrial and utility sources.
Generally, these schedules are for the
sources that challenged the August 27,
1976 federally promulgated S, Plan. The
existing federal SIP specifies three dates
by which these sources must be in final
compliance with the appropriate
emission limitations: (1) for fuel burning
sources utilizing complying fuels—
October 19, 1978; (2) for fuel burning
sources utilizing flue gas
desulfurization—June 17, 1980; and (3)
for process sources—May 30, 1980.

OAC Rule 3745-18-03(C)(3) allows all
of the sources named in the Rule until
June 17, 1880 to achieve final compliance
with the emission limitations. Since
many of the sources subject to the more
restrictive existing federal final
compliance dates were in final
compliance prior to June 17, 1980, and
since the proposed OEPA emission
limitations are, in some cases, less
restrictive than the existing federal
emission limitations for a particular
source, USEPA finds no basis for -
approving a final compliance date
exiension from October 19, 1979 to June
17, 1980 for fuel burning sources utilizing
complying fuels to meet the appropriate
emission limitations, USEPA, therefore,
disapproves OAC Rule 3745-18-03(C)(3)
for all fuel burning sources electing to
comply with the regulations by utilizing

complying fuels. USEPA approves OAC
Rule 3745-18-03(C)(3) as it applies to
process sources or fuel sources
electing flue gas desulfurization to
comply with the emission limitations
since the final compliance date is either
the same as or essentially the same as
that contained in the existing federal
SIP.

The following items are discussed
below: {(a) Approved Regulations; (b)
Disapproved Regulations; (c) No Action;
(d) Ohio Power Cardinal Power Plant;
(e) OAC Rules and (f) OEPA Regulations
in 33 Rural Counties,

(a) Approved Regulations—The
emission limitations for the counties, or
portions listed below are being
approved today because those
regulations have been determined to
provide for attainment and maintenance
of the national ambient air quality
standards for sulfur dioxide in those
areas.

{b) Disapproved Regulations—The
emission limitations for Summit County
are being disapproved based on the
result of an analysis of the receptor
resolution in the critical day RAM
analysis as discussed in the February 25,
1980 proposed rulemaking. The results of
the modeling indicated that Ohio EPA’s
control strategy is inadequate to atlain
and maintain the NAAQS in that
county. Therefore, USEPA must
disapprove the OEPA regulations for
Summit County.

(c) No Action—The fact that USEPA is
taking no action on certain parts of the
plan today is not an indication of
approval or disapproval. Some portions
of the plan are currently under review.
Other portions will require a reproposal
to allow the public an opportunity to
comment on the additional information
now available. All remaining portions of
the plan will be handled in augoaequent
rulemaking actions.

(d) Ohio Power Cardinal Power
Plant—OAC Rule 3745-18-47(D)
specifies the emission limitation for the
Cardinal Power Plant in Jefferson
County, This emission limitation and
supporting control strategy
documentation was developed by Ohio
Power and submitted to both OEPA as a
proposed control strategy and to USEPA
as an alternative strategy to the existing
federal regulations in
§ 52.1881(b)(34)(viii). Prior to the
September 12, 1978 submission of the
proposed Ohio EPA SO, SIP, USEPA
analyzed Ohio Power’'s proposed
alternative strategy for Cardinal and
found it approvable.

In lieu of proposing a revision to the
existing federal plan for Cardinal,
USEPA approves Ohio's emission
limitation and control strategy

demonstration, OAC Rule 3745-18-47(D)
and the Compliance Determination
Procedure, OAC Rule 3745-18-04(D)(4),
for the Ohio Power Cardinal Power
Plant in Jefferson County.

OAC Rule 3745-18-04(D)(1), which
specifies stack gas sampling using
methods specified in 40 CFR 60.46, also
is approved for the Cardinal Plant as
well as for the other utility sources.

(e) OAC Rules—Also included in the
Ohio submission are the following OAC
Rules: 3745-18-01 Definitions, 3745-18-
02 Ambient Air Quality Standards-
Sulfur Dioxide, 3745-18-05 Ambient and
Meteorological Monitoring
Requirements, and 3745-18-08, General
Emission Limit Provisions. Since these
rules are either identical or equivalent to
those associated with the existing
federal SO; Plan or present no problem
with ensuring attainment and
maintenance of the NAAQS, the Agency
approves these rules,

(f) Ohio EPA Regulations in 33 Rural
Counties—In the notice of proposed
rulemaking, USEPA requested Ohio EPA
to explain the rationale for setting
emission limits in 33 rural counties
where no limits were needed in the
federal plan.

In its comments, Ohio EPA explained
that emission limits were established to
protect PSD increments and to provide
an ambient air quality growth margin for
new source construction. Ohio EPA
noted that the limits generally reflect
status quo levels and should not
represent a financial burden on the
sources.

USEPA acknowledges Ohio EPA's
rationale and agrees that protection of
the PSD increments and allowance for
growth is important. The cy,
therefore, includes approval of the
regulations for those counties in today's
rulemaking package.

IV, Public Comments

During the public comment period, 51
public comments were received
including a submission from the
Governor of Ohio dated May 18, 1980.
This comment included a final technica!
support document and OEPA'’s generai
comments on the February 25, 1960
notice of proposed rulemaking.

Only the issues raised in the public
comments which are relevant to this
rulemaking action are discussed below.
All other issues will be discussed in
subsequent rulemaking actions to which
they pertain.

A. Modeling Methodology

Comment: One commentor requested
clarification of the annval modeling
analysis.
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Response: No annual modeling
analyses were performed. All previous
analyses of Ohio sources by USEPA
indicated that the short-term standards
were more constraining than the annual
standard. USEPA assumed that the
annual standard would be protected if
the short-term standards were attained.
Therefore, the OEPA modeling focused
on the short-term standards.

Comment: One commentor stated that
the short-term modeling should have
been based on the maximum rated
source capacity at the proposed
allowable emission limitation. It was
unclear to the cmmentor whether this
was done.

Response: The emission inventories
applied in the final attainment analyses
were, in general, based on maximum
allowable emission limits and operation
at maximum allowable capacity (or
design capacity, if no load restriction).
Thus, the OEPA analyses examined
maximum emission cases.

Comment: Several commentors
objected to the Agency’s requirements
(1) of modeling maximum sulfur content
rather than accounting for sulfur
variability; and (2) of use of design or
maximum source operating rates under
worst case meteorological conditions in
modeling for the 24 hour standard. The
commentors contended that this
situation will never occur.

At this time USEPA only accounts for
sulfur variability in the Acceptable Fuel
Sampling Analysis Method for
Demonstrating Compliance for Sulfur
Dioxide Sources in Ohio as amended on
August 22, 1979 (44 FR 49296) and in the
Interim Enforcement Policy as published
on February 11, 1980 (45 FR 9101) and
extended on October 28, 1980 (45 FR
71422). However, the Agency did
announce its intention to propose policy
and regulatory changes which would
permit attainment demonstrations to
analyze the air quality impact of
variable sulfur emissions (February 14,
1980, 45 FR 9994),

Response: This issue has been
discussed at length with reference to the
existing federal regulations for SO; in
Ohio in the Supplemental Technical
Support Document (TSD) (at 81-83) and
the Final TSD (at 1-34 to 1-41). (See
Record for the August 27, 1676
rulemaking 41 FR 38325). Moreover, this
issue was specifically considered by the
Sixth Circuit Court (see Cleveland
Electric Illuminating v. EPA, 572 F.2d

1150 (6th Cir. 1978), cert. denied, 436 U.S.

911 (1978)) and the USEPA's approach
affirmed. Briefly, design rates are used
because they are easily ascertainable
and because protection of the short-term
health-related standards (24-hour)
requires analysis of “worst case”

conditions. See also Summit County
TSD at 688-69. (Docket No. 5A-78-1).

Comment: One commentor questioned
how area sources were addressed in the
modeling. In addition, the commentor
requested clarification and justification
of the general treatment of distant major
sources and ba

Response: Wherever area source data
were available, they were used in the

.modeling. In the absence of area source

data, OEPA used the previously derived
USEPA constant background levels.
These levels account for all
uninventoried sources (e.g., natural
sources and small or distant man-made
sources).

Comment: One commentor contended
that the 1964 meteorological data bases
were inadequate. The commentor
claimed that: (a) a multi-year data base
should have been used since that would
be a more restrictive approach and (b)
that the State should have used highest
predicted values since only one year of
data was modeled.

Response: USEPA modeling guidelines
call for the use of a multi-year
meteorological data base, if available. In
the absence of a multi-year data base, a
single year of data was acceptable at
the time OEPA developed their
modeling. Because only one year of data
was available when OEPA began the
modeling for its SIP, the single year data
base is adequate. USEPA has since
changed its policy and now requires 5
years of data (see 45 FR 42279). Since
five years of data have become
available for the National Weather
Service stations of interest here, all
future Ohio analyses will be required to
use five years of meteorological data.
Further, USEPA guidelines specify the
same criteria with respect to use of the
second highest concentrations whether 1
year or 5 years of data are used.

Comment: Two commentors argued
that the methodology used in developing
the USEPA plan should have no bearing
on disapproval of the Ohio SO, plan.
The commentors also stated that the
OEPA analyses satisfy the requirements
of Section 110{a){2) of the Clean Air Act.

Response: In reviewing the OEPA
submission, the agency did not propose
to disapprove portions of the OEPA plan
solely because the methodology was
different than that used previously by
USEPA. The Agency proposed to
disapprove portions of the OEPA plan
that were not shown to be adequate to
ensure attainment and maintenance of
the NAAQS, pursuant to Section
110(a)(2) of the Clean Air Act. USEPA
modeling guidelines specify the use of
all available data (especially any
previous analyses) in developing control
strategies. Thus, OEPA must employ all

appropriate information included in the
existing federal plan.

Comment: One commentor requested
that USEPA reexamine the proposed
OEPA plan and the existing f plan
to make sure that CRSTER was applied
properly in all high terrain areas. The
commentor argued that the Valley model
should have been used in cases where
either high terrain receptors were
ignored or were set at artificial lower
elevations.

Response: Based on USEPA's previous
modeling and its review of the OEPA
modeling, USEPA determined that the
CRSTER model has been properly
applied. The high terrain receptor cases
mentioned by the commentor either did
not occur or if there were any difference
in terrain height, they were insignificant.
Thus, application of the Valley model is
not appropriate,

Comment: One commentor expressed
concern with the Agency’s position that
the overpredictive characteristic of the
models is necessary to provide an
additional margin of safety for the
NAAQS. The commentor assserted that
this is unnecessary since available data
on health effects of SO, levels above
those ensured by the OEPA plan (i.e.,
the NAAQS) are at best inconclusive.

Response: Contrary to this
commentor's statement, reference
dispersion models are not inherently
over-predictive. However, if the models
did provide an additional margin of
safety, it would be appropriate simply to
assure the attainment and maintenance
of the NAAQS,

Comment: Several commentors argued
that USEPA’s and OEPA's use of the
RAM-urban model in Summit County
was inappropriate. The commentors
cited the ERT modeling-monitoring
study in Summit County, an analysis of
the ERT results on an event-by-event
basis, a study by Guldberg and Kern,
and the lack of any full validation
studies as the basis for not using RAM-
urban.

Response: The Agency requested
public comments on its Summit County
modeling using the RAM-urban model
on June 7, 1979 (44 FR 32738) and
discussed its response to comments on
December 5, 1979 (44 FR 69928). The
agency discussed in the December 5,
1979, notice the ERT and the Guldberg
and Kern studies. The Agency's
response is relevant here and is
incorporated by reference. A brief
summary follows.

Comparisons between RAM-urban
predicted values and recorded air
quality levels from the ERT study
demonstrated that RAM-urban is a
reasonably accurate means of setting
emission limitations in Summit County,
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The model underpredicted the second
highest actually measured 24-hour
concentrations at 3 of the 12 monitoring
sites and overpredicted at 9 of the 12
sites. All of the differences were well
within a factor of 2, the expeoted
accuracy of state-of-the-art dispersion
models, USEPA concluded that RAM-
urban is accurately portraying the air
quality in Summit County. See 44 FR
69920 (December 5, 1978). The state of
Ohio agreed that RAM-urban is the
appropriate model for use in Summit
County.

The analysis of ERT data on an event-
by-event basis is flawed since the
accuracy of such comparisons is
severely limited by uncertainties in
source and meteorological input data.
Instead, the most reliable direct
comparison between modeled and
monitored concentrations is at the upper
percentiles of the respective frequency
distributions. This is the method USEPA
used in making its comparisons.

The Agency has previously discussed
the Guldberg and Kern study ! at 44 FR
60929, December 5, 1979, Briefly, USEPA
found that Guldberg and Kern's
conclusion are not supported by their
study.

Comment: Several commentors
claimed that OEPA's fixed receptor grid
approach is consistent with most
modeling analyses performed and
accepted across the country and should
be approved. The commentors objected
to USEPA's use of the significant point
receplor option in RAM. The
commentors maintained that the
significant point receptor option is
unnecessarily conservative and that the
resulting concentrations are actually
blﬁ. not second high, concentrations.

addition, one commentor
questioned USEPA's rationale for
disapproving the SIP for all of Summit
County when only a few facilities affect
the key critical receptors.

Response: The use of a fixed receptor
grid such as OEPA used is an acceptable
means of locating receptors in critical
diay RAM analyses, USEPA's significant
point receptor option in RAM is an
alternative 1o a high density of fixed
receptors.

In the case of OEPA’s use of the fixed
receptor grid, however, the grid did not
consider the critical receptors from the
previous USEPA analyses. To evaluate
the importance of this omission on
OEPA's attainment demonstrations,
USEPA undertook an analysis of the
spatial resolution in the OEPA receptor
networks for several counties including
Summit County. The review served as a

1P, H. Guldberg and C. W. Kern, ]. Alr Poll.
Control Assoc. 28 907 (1678).

screening analysis since only a small set
of previously identified critical receptors
and days was examined,

The results of the Summit County
review showed that the OEPA Summit
County Control Strategy does not
protect the 24-hour primary ambient
standard. Thus, the OEPA plan for
Summit County cannot be approved.
However, disapproval of the entire
Summit County plan is necessary
because the USEPA's analysis indicated
that the control strategy for the entire
county was deficient, given the complex
interaction of pollution sources in the
county.

The Agency has previously responded
to the comment on its use of significant
point receptors (see 44 FR 69928,
December 5, 1979). Briefly, USEPA
analyses throw out all of the highest
critical days at the set of receptors in
the full-year RAM run, leaving only the
days on which the second highest
polluant concentrations occur at those
receptors. When RAM is run to calculate
the critical concentrations using
significant point receptors on those
second high daﬁ. the probability of
calculating the highest concentration at
a given receptor is small. The greater
probability is that a concentration has
been calculated that may be less than
the second highest. USEPA has
determined, however, that rerunni
every critical day receptor with a full-
year RAM run to check the rank of each
concentration would be unnecessarily
conservative. Use of the significant
point receptor option, therefore, is not
unnecessarily conservative.

Comment: Several commentors
maintained that regulation development
should be based on either a balance of
modeling and monitoring data or strictly
on monitoring data when the monitoring
data demonstrate that the reference
models are not appropriate for a given
situation. In addition, several
commentors argued that specific
emission limitations set by modeling
were nol necessary since nearby
monitoring data provided by the
commentors showed no violations of the
NAAQS. For example, one commentor
cited the lack of any violations in the
vicinity of the Ohio Edison Gorge Plant
in Summit County, Some sources
claimed they should be regulated at
status quo emission levels since there
are no monitored violations in the
vicinity of the sources.

Response: The Agency encourges the
use of all appropriate quality assured
monitoring data, in combination with
modeling data, to develop emission
limitations. In general, ettainment
demonstrations must include a
dispersion modeling analysis since

modeling can provide a more complete
picture of existing and future ambient
air quality impacts and is a better tool
for evaluating various control strategies
and selting emission limitations. Where
modeling is determined to be
inappropriate, monitoring data may be
used

Where modeling has been used to
determine the attainment status of an
area, monitoring data alone cannot be
used to revise the determination. The
monitoring data are limited in spatial
and temporal coverage. Thus, modeling
is required to provide the necessary
spatial and temporal resolution to
demonstrate attainment and
maintenance of the SO, NAAQS.

In addition, the claim of no measured
violations near the Gorge Plant is
incorrect. Multiple exceedances of the
24-hour primary standard were recorded
at the Sill Avenue monitor during the
first quarter alone of the 12-month ERT
study in the area. The most significant
contributor to these violations was the
Gorge Plant. See 44 FR 32738 (June 7,
1979) and 44 FR 69928 (December 5,
1979).

B. Individual Sources

Comment: One commentor
maintained the OPEA limit (4.2 Ibs/
MMBTU) for the Ohio Edison Gorge
Plant in Summit County should be
approved because: (a) the OEPA limit is
not significantly different from the
existing federal limit. (4.07 Ibs/
MMBTUY); (b) neither OEPA's nor
USEPA's analysis considered the
planned shutdown of Edison's Beech
Street Steam Plant in Akron; and (c)
significant industrial “attrition" has
been announced in Summit County since
the modeling was performed.

Response: USEPA's review of the
OEPA plan for Summit County
demonstrated that it is inadequate to
protect the ambient standards.
Therefore, the OEPA emission limitation
for Gorge cannot be approved,

The existing federal limit for Gorge is
based on a total impact of 462.1 ug/m3
(day 39, Receptor 133 P 28) to which
Gorge contributed 454.1 pg/m3 at
emissions of 5,18 1bs/MMBTU. A
rollback analysis indicates that a limit
of 4.07 Ibs/MMBTU for Gorge is
necessary to correct this violation. The
remainder of the total constraining
concentration is due primarily to area
sources (7.8 ug/m3). Consequently, the
shutdown of the Beech Street Plant and
reduction in emissions from other
sources will have no effect on this
predicted violation and, thus, no effect
on the existing federal limit for Gorge.
(See Summit County Docket #5A~78-1).



Federal Register /| Vol. 46, No. 17 / Tuesday, January 27, 1981 / Rules and Regulations

| — —

Comment: One commentor objected
that the OEPA emission limitations for
the Ohio Edison Burger (Belmont
County), Mad River (Clark County),
Norwalk (Huron County), and Toronto
(Jefferson County) Plants are more
stringent than the existing federal limits.
Therefore, the commentor requested that
USEPA disapprove these emission
limitations if the Agency disapproved
the 30-day ave provisions.

Response: Under Section 118 of the
Clean Air Act, the State has authority to
establish requirements which are more
stringent than the requirements of the
Clean Air Act. Therefore, USEPA cannot
disapprove emission limitations which
may be more stringent than necessary to
insure attainment and maintenance of
the NAAQS.

Comment: B.F. Goodrich the
Agency to adopt revised SO, limits for
the B.F. Goodrich facility in Lorain
County, Ohio. The commentor claimed
that technical support previously
submitted to the USEPA by B.F.
Goodrich justifies an emission limitation
different from the one in OEPA's plan.
Therefore, the commentor requested that
USEPA disapprove the proposed OEPA
limits and approve new limits developed
by B.F. Goodrich and submitted to
USEPA as a revision to the federally
promulgated Ohio SIP,

Response: Since OEPA has indicated
that it may withdraw the State emission
limitation for B.F. Goodrich, USEPA will
reserve action on this portion of the
OEPA plan.

Comment: A commentor stated that
the proposed general oil-fired boiler
emission limit of 1.6 Ibs. SO,/MMBTU
and the specific oil-fired boiler emission
limit of 3.2 Ibs. SO,/MMBTU for Val
Decker and Hobart Corporation in
Miami County should be more stringent.

Response: Under the requirements of
the Act, USEPA must approve any
properly adopted emission limitation
which is adequate to insure attainment
and maintenance of the NAAQS.
Although more stringent emission
limitations may be possible for oil-fired
boilers, the State has demonstrated that
these emission limitations are adequate
to assure attainment and maintenance
of the NAAQS.

C. Attainment and Maintenance of the

NAAQS

Comment: One commentor noted that
a study of major 8O, sources in
southeast Ohio and northern West
Virginia demonstrated that the existing
federal SIP limits do not protect the
annual ambient standards. Violations
were predicted in Pennsylvania and
West Virginia, even without taking into
account the contributions from

Pennsylvania sources. The commentor
maintained that the proposed emission
limitations for sources in Jefferson
(including Ohio Power Cardinal),
Belmont, and Columbiana Counties in
Ohio must be disapproved and the
existing federal limits must be reviewed
to correct this deficiency.

Response: The commentor did not
submit the study it cited or any other
documentation to support its claim that
the existing SIP and the proposed Ohio
SIP are inadequate. Therefore, USEPA
has no basis for disapproving the
proposed emission limitations.

Comment: One commentor noted that
the OEPA modeling used a 1974
emissions inventory and did not address
maintenance of the NAAQS.

Response: OEPA used the most
current emission inventory available for
all sources. USEPA has determined this
inventory to be adequate. OEPA has
taken into account revisions which have
occurred since 1974. In addition, to
ensure maintenance of the NAAQS, new
and modified source review
requirements will be used. As part of
each new source permit review, a
complete air quality impact analysis will
be required. OEPA will rely on its

operating permit program for existing
sources,

D. Measurement Methods and
Enforcement Procedures

Comment: Several commentors
requested approval of the 30-day
average. Among the arguments in
support of a 30-day average are that: (a)
it is a workable and practical
enforcement tool, (b) it is effective in
providing attainment and will not
threaten the public health, (c) it will
allow the consumption of more local
coal, [d) 30-day averages are included in
the NSPS requirements for steam
electric generators, and (e) several SIPs
contain 30-day averages (e.g., Brayton
Point SIP revision), longer avera
periods, or no aver period at all.

Response: While ay averaging
affects many issues, the fundamental
question in this rulemaking is protection
of the NAAQS. Emission limitations
based solely on a 30-day arithmetic
average have not been demonstrated as
adequate to ensure attainment and
maintenance of the 24-hour primary or 3-
hour secondary ambient standards due
to the inherent variability of the sulfur
content of coal. Although 30-day
averages have been approved in some
previous site-specific SIP revisions (e.g.,
Brayton Point), & 30-day average was
used in combination with limits based
on shorter averaging periods necessary
to protect the short-term NAAQS. Thus,
a 30-day averaging period cannot be

used by itself to determine compliance.
However, USEPA does have an
enforcement policy which uses 30 day
averaging as a screening device. (See
response below.)

Comment: Several commentors
maintained that the Agency's proposed
disapproval of continuous emission
monitors (CEMs) and fuel sampling as
compliance test methods and the
approval of only stack tests is not
practical since stack tests alone may not
be adequate to ensure attainment. Two
commentors also claimed that unlike the
federal Ohio SO, SIP, the OEPA plan
satisfies the emission monitoring and
reporting requirements of Section 110
(a)(2)(F) of the Act. Therefore, the
commentors urged approval of OEPA's
emission monitoring and reporting
requirements.

Response: The Agency’s disapproval
of fuel sampling and CEMs is based on
the combination of these requirements
with 30-day averaging. That is, the use
of CEMs and fuel averaging is only
required to demonstrate compliance
with the 30 day average. As noted
previously, the use of the 30-day average
is unapprovable.

Comment: Several commentors
addressed the Agency’s announcement
of its intention to propose policy and
regulatory changes which would permit
attainment demonstrations to analyze
the air quality impact of variable sulfur
emissions (February 14, 1980, 45 FR
9994).

Response: To date no action has been
taken by the Agency on these issues. As
policy and regulatory changes are
pro the commentors are
encouraged to submit their comments to
the appropriate office at that time. The
comments submitted to Region V
pertaining to the February 14, 1980
notice have been forwarded to the
appropriate reviewing office.

Comment: Several commentors
addressed the Interim Enforcement
Policy.

Response: The Interim Enforcement
Policy statement of USEPA is not a part
of this rulemaking. The policy was
announced on February 11, 1980 (45 FR
9101) and extended on October 28, 1980
(45 FR 71422). The policy, which is
based on 30 day averaging, is an
internal screening device from which the
Agency can focus its enforcement
resources on those plants which present
the greatest environmental threat while
the sulfur variability issue is under
review,

E. Stability Class A

Comment; Several commenlors
objected to the use of Pasquill-Gifford
stability class A dispersion coefficients
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in the rural modeling analyses. In
support of their position, the
commentors cited their public comments
on the Agency's Federal Register notice
concerning class A and letters from
various States opposed to class A,
Furthermore, the commentors offered
alternatives for modeling under very
unstable conditions.

Response: On June 29, 1978, the U.S,
Court of Appeals for the Sixth Circuit
remanded to the USEPA its decision to
use Pasquill-Gifford (P-G) dispersion
coefficients for modeling isolated rural
power plants under stability class A
conditions. Cincinnati Gas & Electric
Co. v, EPA, 578 F. 2d 660 (1878). The
Agency's modeling was performed to set
emission limitations for sources in Ohio
to ensure attainment and maintenance
of the S0, NAAQS. The court found that
the Agency had not developed an
adequate record to support the use of
the P-G curves for class A conditions.
Furthermore, the court held that the
Agency had not adequately considered
the alternatives to the P-G class A
curves, as proposed by various utilities
during the previous rulemaking.

Consequently, the Agency then
evaluated the alternatives proposed by
the utilities, as well as field data not
previously considered. Based on these
field data and current dispersion theory,
the Agency determined that the
alternatives would severely
underestimate ground-level
concentration. Additionally, the Agency
found that these data and dispersion
theory support the use of the P-G class
A curves in setting limitations that will
ensure attainment and maintenance of
the NAAQS.

The Agency's reconsideration of the
use of the P-G dispersion coefficients
for class A conditions was published in
the Federal Register (February 7, 1979;
44 FR 7798). In that notice, the Agency
also solicited comments on their
findings. The Agency received numerous
comments in response to that notice.

After extensive review and careful
consideration of all public comments,
the Agency responded to the comments
in a Federal Register notice (June 19,
1860; 45 FR 41501), The Agency
concluded that the commentors had not
provided any technical basis to support
changing the proposed findings. In fact,
monitoring data submitted by the
utilities supported the Agency findings.
Accordingly, the Agency determined
that the latest experimental and utility
monitored data supported the continued
use of the Pasquill-Gifford Class A
dispersion coefficients.

F. Acid Rain

Comment: Several commentors
expressed concern over Ohio’s
contribution to the acid rain problem in
New England, Pennsylvania, and
Canada.

Response: The Agency recognizes the
importance of the long-range transport
issue, including acid deposition (which
includes acid rain, mist, dew, fog and
dry particle deposition) and is currently
studying these problems. The statute
requires USEPA to review and approve
a state plan if, among other things, it
ensures attainment and maintenance of
standards. The OEPA Plan is designed
to attain and maintain the SO; NAAQS.
Therefore, approval or disapproval of
the plan must be based on whether or
not the plan demonstrates, among other
things, attainment and maintenance of
the national SO; NAAQS. At this time,
USEPA has no national standard for
acid deposition or other pollutants
related to long-range transport, and
therefore, states are not required to
evaluate source impacts on acid
deposition or long-range transport of
other pollutants,

G, Interstate Impact

Comment: One commentor claimed
that the OEPA SIP is deficient since the
impact of Ohio sources on Pensylvania
air quality was not considered by
QEPA. The commentor maintained that
an interstate impact analysis is required
by Section 110(a){(2)(E) of the Clean Air
Act

In addition, the commentor cited the
increase in allowable SO, emissions
from: (a) the OEPA SIP, and (b)
previously announced SIP relaxations in
Ohio and West Virginia. The commentor
argued that these emission increases in
two neighboring states upwind of
Pennsylvania will exacerbate air quality
problems in Pennsylvania. The
commentor claimed that this
infringement on one state's air quality
by another is prohibited by Section 301
of the Clean Air Act.

Two other commentors voiced
opposite views on these points. One
commentor argued that the OEPA plan
does not represent relaxations from the
existing federal plan. Another
commentor claimed that charges of
unfairness are inappropriate because
Section 110 does not require uniformity
among states.

Response: To support the proposed
emission limitations, OEPA provided
dispersion modeling analyses using
USEPA reference models. In accordance
with USEPA Modeling Guidelines, these
analyses focused on air quality impacts
within 50 kilometers of the sources since

maximum impacts are expected within
that range and USZPA reference models
are generally considered reliable only
within that distance. In the cases of
sources whose maximum impact area is
located in another state, OEPA
considered the source's impact on the
other state’s air quality. At present,
USEPA has not approved use of long-
range transport models for regulatory
purposes. USEPA therefore lacks
adequate tools to conduct source-
specific analysis of SO, impacts over
long distances. In view of current
modeling capabilities, OEPA has
conducted inter-state impact analyses
sufficient to meet the requirements of
Section 110{a)(2)(E) and USEPA’s
regulations.

As for the allowable increases cited
by the commentor, each of these
revisions has been evaluated for its
interstate impact using USEPA's
currently approved models. No
impermissible interstate impacts were
found.

The commentors claim that the
infringement on Pennsylvania air quality
by sources in other states violates
Section 301 of the Act misconstrues that
section. Section 301 requires “* * *
fairness and uniformity in the criteria,
procedures, and policies applied by the
various regions in implementing and
enforcing the Act." USEPA interprets
this requirement provision to require
national consistency in ing out the
Clean Air Act and USEPA reg:iations.
but not to prohibit infringement by one
state on the air quality of other states.
However, review of interstate impacts is
required under Section 110{(a)(2)(E). As
noted, OEPA has analyzed interstate
effects to the extent possible with
approved modeling techniques.

H. Regulatory Requirements

Comment: One commentor stated that
the OEPA plan does not satisfy the
requirements of Part D of the Clean Air
Act, as amended, The commentor
maintained that Part D is appropriate
since several Ohio counties are
currently designated as nonattainment
for 8O,

Response: The Ohio plan was not
meant to correct eny control strategy
deficiencies in the existing federal plan
which may have caused a
nonattainment problem. Therefore, the
plan is not submitted pursuant to Part D.
Instead, the Ohio Plan is intended to
replace the federal plan pursuant to
Section 110 of the Clean Air Act.

Comment: Several commentors stated
that it appeared thal neither OEPA in
developing its SIP nor USEPA in
reviewing OEPA's SIP has dealt with the
issue of PSD increment consumption.
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The commentors state that since several
OEPA emission limits represent
relaxations from the existing federal
limits, a determination must be made
whether these relaxations consume PSD
increment.

Response: The PSD regulations (45 FR
52676, 7 August 1880) were considered
by USEPA in their review of the OEPA
50, SIP. Under the PSD regulations, SIP
relaxations must be evaluated for
possible increment consumption.

As discussed in the regulations, a
review of increment consumption is
necessary if: (a) the baseline date for
§ 107 attainment/unclassified area has
been triggered, and (b) the proposed SIP
revision is expected to result in any
increase over baseline emissions.

For 8Os in Ohio, the § 107
designations apply on a county-by-
county basis. USEPA has determined
that the baseline date for SO; has been
triggered in six counties (i.e., Union,
Noble, Pickaway, Harrison, Butler, and
Hamilton),

The regulations require an increment
consumption analysis for SIP revisions
in cases where the revision results in an
increase over baseline emissions, In this
case baseline emissions are represented
by the existing federal SIP.

Consequently an increment analysis is
necessary in those cases where Ohio
has proposed a relaxation of the federal
emission limits.

In four of the counties (Union, Noble,
Pickway, and Harrison), Ohio EPA has
not proposed any relaxations from the
existing USEPA SIP, Thus, no review of
PSD increment consumption is
necessary.

In the other two counties (Butler
County and only E. I. DuPont-Fort Hill in
Hamilton County), however, possible
emission increases over baseline
emissions must be reviewed for
increment consumption. Therefore, these
sources are not included in this final
rulemaking. The issue of PSD will be
addressed by USEPA in a separate
notice of proposed rulemaking on these
counties.

I. Compliance and Attainment Dates

Comment: One commentor argued
that OEPA’s December 31, 1982
altainment date is appropriate for
sources that either do not significantly
affect a nonattainment area or have
tighter limits under the OEPA plan.

Response: The reasons for the
Agency’s proposed disapproval of
OEPA's attainment date are outlined in
lI{b) of this notice.

Comment: One commentor contended
that an attainment date of December 31,
1982 is approvable in light of OEPA's
Variance Rule. OAC Rule 3745-35-03

allows for variances to be issued up to
the attainment date. OAC Rule 3745-35~
03(G)(6)(c) prohibits any variance from
becoming effective until approved by
USEPA. Thus, the commentor argued
that a December 31, 1982 date is
acceptable since the USEPA must either
approve or disapprove any State-issued
variance.

Response: An attainment date of
December 31, 1982 is not acceptable for
the reasons stated in II(b) of this notice.
The comment does not make it clear
why the December 1982 date should be
approved,

Comment: One commentor argued
that USEPA's proposed disapproval of
OAC Rule 3745-18-03(C)(3) is not
justified in view of OAC Rule 3745-35-
02. OAC Rule 3745-35-02 requires
compliance “as expeditiously as
practicable.”" The commentor asserted
that if a source is currently in
compliance, “as expeditiously as
practicable” does not provide any
compliance extensions.

Response: The Agency cannot
approve Ohio's compliance date (June
17, 1980) for fuel burning sources using
complying fuel since it represents an
unsupported extension from the existing
federal compliance date (October 19,
1979) for these sources. OAC Rule 3745~
35-02 has little effect on sources not in
compliance or on sources certified as
being in compliance on October 19, 1879
that go out of compliance after that date.
The OEPA cﬂwuance date may allow
an unautho extension that could
jeopardize the mandatory attainment
dates. The appropriate mechanism to
extend the date for final compliance is a
Section 113(d) order.

J. Economic Feasibility

Issue: Several comments were
received on the economic impact of the
regulations. Some commentors stated
that cost/benefit factors should have
been used in developing the emission
limitations. The commentors stated that
emission limitations which are more
stringent than necessary to protect the

' NAAQS will cause significant, adverse

economic impact.

Response: The Supreme Court held in
Union Electric v. Environmental
Protection Agency 427 U.S. 248 (19786),
that consideration of economic and
technical feasibility in the state’s
responsibility. Therefore, USEPA is not
authorized by the Clean Air Act to
consider economic and technological
feasibility of emission limitations in its
review of State Implementation Plans.
Further, as discussed above, a state has
authority under Section 116 of the Act lo
adopt emission limitations which are
more stringent than necessary to protect

the NAAQS. Therefore, any comments
on the economic impacts of the emission
llimn'atiom should be raised at the state
evel.

One commenter (PPG) maintained
that the disapproval of the proposed
OEPA limits and the promulgation of the
previously proposed USEPA limits will
necessitate the installation of expensive
flue gas desulfurization (FGD)
equipment or the use of costly low sulfur
fuel at the PPG Barberton Plant. It
asserts that economic realities of these
compliance measures leave PPG no
alternative but to close its Barberton
facility. Rather than be faced with this,
PPG urged the Agency to adopt the
OEPA limits, which are acceptable to
PPG.

Response: As discussed earlier in this
notice, the OEPA Summit County limits
cannot be approved since the Agency’s
receptor resolution analysis
demonstrated that the limits would not
protect the ambient standards.

K. Miscellaneous

Comment: Several commentors
objected to OEPA's restriction on
operating levels. The commentors
requested that either the restriction on
operating levels be eliminated or that, if
it is maintained, OEPA should include:
a) provisions for emergency full capacity
operation; b} a mechanism for possible
future revisions to full capacity; and ¢)
exemptions from new source review for
possible future revisions to full capacity.

Response: The Agency has
determined that OEPA's methodology
incorporating the use of restricted
operating levels will attain and maintain
the NAAQS and its use therefore
constitutes no basis for disapproval.
Any proposed changes in the
methodology should be addressed to the
State.

Comment: Several commentors urged
that the OEPA regulations incorporate
all site-specific revisions to the existing
federal plan.

Response: The Agency agrees that the
OEPA regulations should incorporate all
site-specific SIP revisions to the existing
federal plan. In many cases the
individual sources are now working
with the State to incorporate these
changes.

Comment: One commentor viewed
OEPA'’s seasonal restriction on
operating levels as an intermittent or
supplemental control system which is
prohibited by Section 123 of the Clean
Air Act. In addition, it noted that the
Agency incorrectly stated that only two
sources were subject to this reduced
seasonal load condition.

Response: The Agency has
determined that OEPA's seasonal load
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restrictions do not constitute an
intermittent or supplemental control
system (see 45 FR 12266 and Docket
#5A-80-3). The Agency recognizes that
the reduced load requirement applies to
many sources. As clearly stated in the
proposed rulemaking, two sources were
singled out only because they have
seasonal emission limits, in addition to
the reduced seasonal load limits. The
two sources are the Republic Steel
Corporation, Union Drawn Division in
Stark County and the General Tire and
Rubber Company in Summit County,
Due to deficiencies in the control
strategy, the emission limitations for
Summit County are being disapproved
in this notice and the limits for Stark
County are being disapproved in a
separate notice.

Comment: Three commentors objected
to the Agency's proposed approval and
disapproval of different portions of a
regulation. The commentors questioned
the acceptability of approving emission
limits while disapproving enforcement
procedures and compliance schedules.
The commentors felt that this approach
may not satisfy the requirements of
Section 110(a)(2) of the Act.

Response: Section 110(a)(2) of the Act
expressly provides that for each SIP
submission, the Administrator must
“approve or disapprove such plan or
each portion thereof." The section
further provides that the Administrator
must “approve such plan, or any portion
thereof” if he determines that it was
adopted after reasonable notice and
hearing and that it satisfied specified
criteria. Consequently, USEPA believes
it is authorized by the Clean Air Act to
approve, disapprove and conditionally
approve different portions of a SIP.

Under Executive Order 12044 (43 FR
12661), USEPA is required to judge
whether a regulation is “significant”
and, therefore, subject to certain
procedural requirements of the Order or
whether it may follow other specialized
development procedures, USEPA labels
ﬁ:opoaed regulations, * specialized.” [

ve reviewed this regulation pursuant
to the guidance in USEPA's response to
Executive Order 12044, “Improving
Environmental Regulations," signed
March 29, 1979, by the Administrator,
and has determined that it is a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of

today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

This Notice of Final Rulemaking is
issued under the authority of Section 110
of the Clean Air Act, as amended.

Dated: January 18, 1081,
Douglas Coslle,
Administrator.

Note,—Incorporation by reference of the
State Implementation Plan for the State of
Ohio was approved by the Director of the
Federal Register on July 1, 1880.

Title 40 of the Code of Federal
Regulations Chapter I Part 50 is
amended as follows:

Subpart KK—Ohio

1, Section 52.1870(c) is amended by
adding new subparagraphs (25) to read
as follows:

§52.1870 Identification of plan.

» L - . -

(C) .

(25) On February 12, 1980 the Director
of the Ohio EPA submitted the Ohio
Administrative Code (OAC) Rules 3745~
18-01 to 3745-18-94, Sulfur Dioxide
Standards adopted on November 14,
1979 effective December 28, 1878. The
following portions of these regulations
were withdrawn by the Governor of
Ohio on May 18, 1980; OAC Rules 3745~
18-08(H), 3745-18-15(B), 3745-18-53(E),
3745-18-63(K), 3745-18-77(B) and 3745~
18-80(C).

2. Section 52.1881(a) is revised as
follows:

§ 52.1881 Control strategy: Sulfur Oxides
(sulfur dioxide).

(a) USEPA is approving the portions
of the Ohio sulfur dioxide control plan
listed in § 52.1881(a) (1), (2), (3) and (4);
disapproving the portions listed in
§ 52.1881(a) (5), (6) and (7); and is
neither approving nor disapproving the
emission limitations listed in
§ 52.1881(a)(8) pending further review.
The disapproved portions of the Ohio
plan do not meet the requirements of
§ 51.13 of this chapter in that they do not
provide for attainment and maintenance
of the national standards for sulfur
oxides (sulfur dioxide).

(1) Approval—USEPA approves the
following OAC Rules: 3745-18-01
Definitions, 3745-18-02 Ambient Air
Quality Standards-Sulfur Dioxide, 3745~
18-05 Ambient and Meteorological
Monitoring Requirements, 3745-18-06
General Emission Limit Provisions.

(2) Approval—USEPA approves the
Ohio Rules 3745-18-03 Attainment
Dates and Compliance Time Schedules

except for those provisions listed in
§ 51.1881(a)(5).

(3) Approval—USEPA approves the
Ohio Rules 3745-18-04 Emission
Measurement Methods except for those
provisions listed in § 51.1881(a)(86).

(4) Approval—USEPA approves the
sulfur dioxide emission limits for the
following counties: Adams County
(except Dayton Power & Light—Stuart),
Allen County (except Cairo Chemical),
Ashland County, Ashtabula County,
Athens County (except Columbus &
Southern Ohio Electric—Poston),
Auglaize County, Belmont County,
Brown County, Carroll County,
Champaign County, Clark County,
Clermont County (except Cincinnati Gas
& Electric—Beckjord), Clinton County,
Columbiana County, Coshocton County
{except Columbus & Southern Ohio
Electric—Conesville), Crawford County,
Darke County, Defiance County,
Delaware County, Erie County, Fairfield
County, Fayette County, Fulton County,
Gallia County (except Ohio Valley
Electric Company—Kyger Creek and
Ohio Power—Gavin), Geauga County,
Guernsey County, Hamilton County
{except Cincinnati Gas & Electric
Company—Miami Fort, Monsanto, Gulf
Oil, Chevron Asphalt, and Du Pont),
Hancock County, Hardin County,
Harrison County, Henry County,
Highland County, Hocking County,
Holmes County, Huron County, Jackson
County, Jefferson County, Knox County,
Lawrence County (except Allied
Chemical—South Point), Licking County,
Logan County, Lorain County (except
Ohioc Edison—Edgewater, Cleveland
Electric Illuminating—Avon Lake, U.S.
Steel—Lorain and B.F. Goedrich),
Madison County, Marion County,
Medina County, Meigs County, Mercer
County, Miami County, Monroe County,
Morgan County (except Ohio Power—
Muskingum River), Morrow County,
Muskingum County, Noble County,
Ottawa County, Paulding County, Perry
County, Pickaway County, Portage
County, Preble County, Putnam County,
Richland County, Ross County (except
Mead Corporation), Scioto County,
Seneca County, Shelby County,
Tuscarawas County, Union County, Van
Wert County, Warren County,
Washington County (except Shell
Chemical and Ohio Power—Muskingum
River), Wayne County (except Orrville
Municipal Power Plant), Williams
County, Wood County (except Libbey-
Owens-Ford Plant Nos. 4 and 8 and No.
6), and Wyandot County.

(5) Disapproval—USEPA disapproves
the Ohio Rule 3745-18-03(A),
Attainment Dates and also disapproves
Ohio Rule 3745-18-03(C)(3) Compliance
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Time Schedules for all sources electing
to comply with the regulations by
utilizing complying fuels.

(6) Disapproval—USEPA disapproves
the Ohio Rules 3745-18-04(D)(2), 3745~
18-04(D)(3), 3745-18-04(E)(2), 3745-18~
04(E)(3) and 3745-18-04(E){4) Emission
Measurement Methods.

(7) Disapproval—USEPA disapproves
Ohio Rule 3745-18-83, Emission
Limitations for Summit County.

(8) No action—USEPA {s neither
approving nor disapproving the emission
limitations for the following counties or
sources pending further review: Adams
County (Dayton Power & Light—Stuart),
Allen County (Cairo Chemical), Athens
County (Columbus & Southern Ohio
Electric—Poston), Butler County,
Clermont County (Cincinnati Gas &
Electric—Beckjord), Coshocton County
(Columbus & Southern Ohio Electric—
Conesville), Cuyahoga County, Franklin
County, Gallia County (Ohio Valley
Electric Company—Kyger Creek; and
Ohio Power—Gavin), Greene County.
Hamilton County (Cincinnati Gas &
Electric Company—Miami Fort,
Monsanto, Gulf Oil, Chevron Asphalt,
Du Pont), Lake County, Lawrence
County (Allied Chemical—South Point},
Lorain County (Ohio Edison—
Edgewater Plant, Cleveland Electric
Iluminating—Avon Lake, U.S, Steel—
Lorain and B. F. Goodrich), Lucas
County, Mahoning County, Montgomery
County, Morgan County (Ohio Power—
Muskingum River), Pike County, Ross
County (Mead Corporation), Sandusky
County, Stark County, Trumbull County,
Vinton County, Washington County
(Shell Chemical Company and Ohio
Power—Muskingum River), Wayne
County (Orrville Municipal Power
Plant), and Wood County (Libbey-
Owens-Ford Plant Nos. 4 and 8 and No.
6).

[FH Doc #1-2736 Filed 1-26-81: 8:45 am]
BILLING CODE 6560-30-M

40 CFR Part 55
[A-5-FRL 1726-4)

Federal Administrative Orders Issued
Under Section 113(d)(5) of the Clean
Air Act; Delayed Compilance Order for
the Department of Energy, Argonne
Nationa! Laboratory

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: By this rule, the
Environmental Protection Agency (EPA)
issues an Administrative Order to the

Department of Energy (DOE) requiring

its Boiler No. 5 at the Arﬁonne National
Laboratory in Argonne, Illinois, to
achieve compliance with air pollution
requirements under the Illinois State
Implementation Plan by March 15, 1962,
The Department of Energy has issued a
proposed prohibition order under the
Power Plant and Industrial Fuel Use Act
which would preclude Boiler No. 5 from
burning natural gas or petroleum as its
primary energy source,

DATES: This Order takes effect January
27, 1981,

FOR FURTHER INFORMATION CONTACT:
Louise C. Gross, Attorney, United States
Environmental Protection Agency,
Region V, 230 South Dearborn Street,
Chicago, Illinois 60604, (312) 886-6844.
SUPPLEMENTARY INFORMATION: On
November 17, 1980, the Regional
Administrator of EPA's Region V Office
published in the Federal Register a
notice of proposed rulemaking for a
Federal Delayed Compliance Order to
be issued to DOE. The proposed Order
was also included. 45 FR 75710. This
Order, to be issued to DOE pursuant to
Section 113(d)(5) of the Clean Air Act,
as amended, 42 U.S.C. 7401 et seq. (the
Act), would require Boiler No. 5 at the
Argonne National Laboratory in
Argonne, Illinois to achieve compliance
with Illinois State Implementation Plan
Rules 202 (opacity), 203 (particulate
matter) and 204 (sulfur dioxide) by
March 15, 1882, The Argonne facility is
owned by the United States
Government, managed by the Chicago
and Regional Operations Office of DOE
and operated by the University of
Chicago.

Argonne Boiler No. 5 is located in the
Metropolitan Chicago Interstate Air
Quality Control Region (AQCR), a
nonattainment area with respect to the
national primary ambient air quality
standards for particulate matter.
Consequently, DOE was required to
submit evidence satisfactory to the
Administrator that the requirements of
Section 113(d)(5)(D) had been met: that
the emissions from this unit would have
an infrequent and insignificant effect on
the primary nonattainment portions of
the primary standard for particulate
matter. To satisfy this requirement, DOE
prepared a modeling study analyzing the
ambient air quality impact of the
proposed conversion. EPA preliminarily
determined that this analysis satisfied
the requirements of Section 113{d)(5)(D)
of the Act.

The November 17, 1980, notice asked
for public comment as to the issuance of
the Order and as to DOE's satisfaction
of the requirements of Section
113(d)(5)(D). In addition, the notice
offered the opportunity for public

hearing on both issues. No public
comments and no request for a hearing
were received.

Therefore, a Delayed Compliance
Order effective this date js issued to the
Department of Energy by the
Administrator of EPA, pursuant to
Section 113(d)(5) of the Clean Air Act, 42
U.S.C. 7413(d)(5)-

The Order requires DOE to install
contro! equipment according to the
schedule set forth therein, such that final
compliance with the lllinois State
Implementation Plan will be achieved
by March 15, 1882. It contains interim
emission reduction requirements,
specified emission limitations and coal
pollutant characteristics. The Order also
requires monitoring and reporting of air
quality and air pollutant emissions data.
Source compliance with its terms will
preclude any further EPA enforcement
action under Section 113 of the Act and
any citizen suits under Section 304 of the
‘Act against the source for violations of
the Illinois State Implementation Plan
provisions covered by the Order.
Enforcement may be initiated, however,
for violations of the terms of the Order,
and for violations of the regulations
covered by the Order which occurred
before the Order is issued or occur after
its termination.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this Order is
available only by the filing of a petition
for review in the United States Court of
Appeals for the Seventh Circuit within
sixty (60) days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

EPA has determined that the Order
shall be effective upon publication of
this Notice because of the need to place
DOE immediately on a schedule for
compliance with the Illinois State
Implementation Plan.

(42 US.C. 7413, 7601)
Dated: January 19, 1981.
Douglas M. Costle,

Administrator.

In consideration of the foregoing, 40
CFR Part 55 is amended as follows:

PART 55—FEDERAL ADMINISTRATIVE
ORDERS ISSUED UNDER SECTION
113(d)(5) OF THE CLEAN AIR ACT

1. By adding § 55.310 to read as
follows:
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Subpart O—lilinois

§ 55310 Federal administrative orders
issued under Section 113(d)(5) of the Act.

ORDER

Therefore, it is hereby ORDERED that:

1. Bpiler No. 5 at Argonne shall achieve and
demonstrate compliance with [llinois
Pollution Control Board Rules 202(b),
203{g)(1){A) and 204(c)(1)(A) in accordance
with the following schedule:

A. Award contracts for the design and
installation of new emission control system
by October 30, 1980.

B. Initiate on-site construction by May 15,
19081.

C. Complete on-site construction by
January 15, 1982, .

D. Perform final compliance testing by
February 15, 1082

E. Submit results of final compliance
testing and demonstrate compliance with the
Illinois SIP by March 15, 1882,

Il. DOE and its operating contractor shall
achieve and demonstrate final compliance
with the applicable rules by performing
emission tests in accordance with 40 CFR
Part 60. DOE shall notify U.S. EPA in writing
a1 least thirty (30) days in advance of
performing the required tests.

1L Not later than ten (10) working days
after any daote for achievement of any step
specified In this ORDER, DOE shall notify
U.S. EPA in writing of its compliance or
noncompliance with the requirement. In
addition, progress reports shall be submitted
to U.S. EPA on February 1, 1961 and
September 15, 1981. Furthermore, if any event
occurs which causes or may cause a delay in
meeting any requirement contained in this
ORDER, DOE shall immediately notify U.S.
EPA in writing of the delay or anticipated
delay as appropriate, describing in detail the
precise cause or cavuses of the delay, the
measures taken and to be taken by DOE and
its operating contractor to prevent or
minimize the delay and the timetable by
which those measures will be impiemented.
DOE and its operating contractor will adopt
all reasonable measures to avoid or minimize
any such delay.

IV. Pursuant to Sections 113(d)(5)(B) and
113(b}{7) of the Act, Boiler No. 5 at Argonne
shall comply with the following interim
requirements. Such requirements are
necessary to insure compliance with the
federally approved Illinois State
Implementation Plan, insofar as Boiler No, §
is able to during the period in which this
ORDER s in effect. If these requirements are
groposcd to be modified, such proposal shall

e published in the Federal Register and
promulgated in accordance with procedures
for informal rulemaking:

A. Baller No. § at Argonne shall not bumn
coal with an ash content greater than 6.5
pounds ash per million BTU, and a sulfur
content greater than 1.3 pounds sulfur per
million BTU.

B. Boiler No. 5 at Argonne shall not emit in
excess of 0,63 pounds of particulate matter
per million BTU and 2.39 pounds of sulfur
dioxide per million BTU.

C. DOE and its operating contractor shall
operate and maintain the existing multiclone

of Boiler No. 5 to insure & minimum removal
efficiency of eighty-five percent (85%) at total
capacity,

V. DOE and its operating contractor shall
install and operate an ambient air quality
monitoring network in the vicinity of Boiler
No. 5 at Argonne from which they will collect
ambient air quality data as follows:

A. The network shall contain monitors
capable of measuring 24-hour and annual
average particulate matter concentrations.

B, The network shall be approved by US.
EPA prior to installation and operation.

C. The network shall be operational by the
time that DOE and its operating contractor
commence use of coal in Boiler No. § at
Argonne.

D. DOE shall keep monthly records of the
air quality monitoring data from the network.
Copies of these records shall be submitted
within twenty (20) days of the end of each
calendar month.

VL The period of effectiveness of this
ORDER shall not include any interval after
U.S. EPA finds and notifies DOE that (1) &
national primary ambient air quality
standard for any pollutant is being exceeded
in the Metropolitan Chicago Interstate Air
Quality Control Region and (2) DOE has
failed to submit adequate evidence showing
that the requirements of Section
113(d)(5)(D}{{) through (iii) of the Act have
been satisfied. During such intervals, if any,
full compliance with the Illinois State
Implementation Plan {excluding this ORDER)
shall be required of DOE and its operating
confractor, and viclations by them of the Plan
shall be subject to enforcement action under
Section 113 of the Act,

V1L, DOE and its operating contractor shall
install a continuous emission monitoring and
recording system for the measurement of
opacity in the control device stack of Boiler
No. 5 as follows:

1. Such a system shall be installed in
appropriate locations, calibrated, maintained
end operated in accordance with the
procedures set forth at 40 CFR Part 60,
Appendix B,

2. Prior to the actual installation of the
continuous opacity monitoring system. DOE
shall submit drawings showing the proposed
locations of such equipment for U.S. EPA's
review and approval.

3. The continuous monitoring devices shall
be installed and calibrated, and the
continuous monitoring and recording system
shall be fully operational by the time that the
use of coal is commenced. Monitor data from
this system shall be retained by DOE's
operating contractor for two years.

VIIL Nothing in this ORDER shall affect
DOE’s and its operating contractor's
responsibility to comply with any other
Federal, State or local regulations.

IX. Nothing in this ORDER shall be
construed as a waiver by the Administrator
of any rights or remedies under the Clean Air
Act, including, but not limited to, Section 303
of the Act, 42 U.S.C. Section 7803.

X. All submissions and notifications to the
U.S. EPA pursuant to this ORDER shall be
made to the Chief, Air Compliance Section,
U.S. EPA, Reglon V, 230 South Dearborn
Street, Chicago, [llinois 80604. A copy of all
such submissions and notifications shall be

to Director, [llinois Environmental Protgction
Agency, 2200 Churchill Road, Springfield,
llinois 62706,

XL DOE and its operating contractor are
hereby notified that their failure to achieve
and demonstrate final compliance at Boiler
No. § with the applicable regulations of the
1llinois State Implementation Plan by March
15, 1862 may result in a requirement to pay a
noncompliance penalty under Section 120 of
the Act, 42 U.S.C. 7420. Such requirement
may be imposed at an earlier date, as
provided by Section 113(d) and 120 of the
Act, either in the event that this ORDER is
terminated in accordance with Section
113(d)(8) of the Act, or in the event that any
requirement of this ORDER is violated, as
provided in Section 113{d)(9) of the Act. In
any event, DOE will be formerly notified,
pursuant to Section 120{b)(3) of the Act and
any regulations promulgated thereunder, of
its noncompliance.

XIL This ORDER shall be effective January
27,1881,

Dated: January 19, 1981,

Douglas M. Costle,
Administrator.

The United States Department of
Energy and the University of Chicago
reviewed this ORDER and believe it to
be a reasonable means by which Bailer
No. 5 can achieve final compliance with
the Illinois State Implementation Plan.
The United States Department of Energy
and the University of Chicago stipulate
as to the correctness of all facts stated
above and consent to the requirements
and terms of this ORDER.

Dated: December 11, 1960.
Fred C, Mattmueller,
Manager/Regional Representative, United
States Department of Energy. Chicago
Operations and Regicnal Office.
Dated: December 11, 1880,
Walter E. Massey,
Director, Argonne National Laboratory,
University of Chicago.
{FR Doc. 81-2850 Filod 1-26-81; 545 am)
BILLING CODE 6560-38-M

40 CFR Part 55
[A-3-FRL 1724-5]

Delayed Compliance Order for Virginia
Electric and Power Company's
Chesterfield Generating Station

AGENCY: Environmental Prolection
Agency.
ACTION: Final Rule.

SUMMARY: This notice announces that
the Environmental Protection Agency
(EPA) is issuing an administrative order
to the Virginia Electric and Power
Company's Chesterfield Generating
Station requiring its Boller Number 4 at
Chesterfield County, Virginia to achieve
compliance by June 1. 1982 with air
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pollution requirements under the
Virginia State Implementation Plan.
EFFECTIVE DATE: January 27, 1981,

FOR FURTHER INFORMATION CONT. ACT:
Mr. Denis M. Zielinski, U.S.
Environmental Protection Agency,
Region [II, Sixth and Walnut Streets,
Philadelphia, Pennsylvania 18106 (215/
597-0804).

SUPPLEMENTARY INFORMATION: EPA has
developed an administrative order it
proposed to issue under Section
113(d)(5) of the Clean Air Act (the

“Act”) 42 U.S.C. § 7413(d)(5), to the
Virginia Electric and Power Company
(the “Company") requiring its Boiler
Number 4 at the Chesterfield Power
Station in Chesterfield County, Virginia
to achieve compliance with Virginia
State Air Pollution Control Board,
Section IV, Rules 2 and 3 of the Virginia
State Implementation Plan by June 1,
1982. The order requires the Company to
install control equipment on Boiler
Number 4 according to the compliance
schedule set forth in the order, contains
interim emission reduction

requirements, specifies emission
limitation, fuel quality characteristics,
and requirements, specifies emission
limitations, fuel quality characteristics,
and requires monitoring and reporting of
air quality and air pollutant emissions
data. Compliance with the terms of the
order precludes any further enforcement
by EPA under Section 113 of the Act and
any citizens suits under Section 304 of
the Act against the source for violations
of the Virginia State Implementation
Plan provisions covered by the order.
The entire contents of the order were
proposed in the Federal Register on
October 15, 1980 (45 Fed. Reg. 68406), In
this notice EPA invited the public to
submit written comments and request
for a public hearing as to whether EPA
should issue the order. During the 30-
day public comment period ending
November 14, 1980 the only comment
that was received by EPA was from
Vepco which pointed out several minor
mistakes and clarified one point. This
clarification dealt with the Company’s
particulate emission test. In the
proposed DCO this test was to
demonstrate compliance with Rules 2
and 3, but in actuality it would only
demonstrate compliance with the
particulate emission limitation in Rule 3.
Rule 2, the opacity limitation, would be
demonstrated by taking visible emission
observations concurrently with the
particulate emission test. These changes
are reflected in the final rule.

Therefore, based upon the request by
the Virginia Electric Power Company,
EPA’s findings, and the written
concurrence from Governor John N.

Dalton, this order is hereby issued. In
addition, this order is being made
effective immediately since no purpose
would be served by delaying its
effective date.

Dated: January 19, 1981.
(42 U.S.C. 7413(d))

Douglas M. Costle,
Administrator.

Before the United States Environmental
Protection Agency, Region III

Curtis Building, Sixth and Walnut Streets,
Philadelphia, Pennsylvania 19106

Order No. R-11I-CC-006

In The Matter Of: Virginia Electric & Power
Company, Chesterfield Power Station.

This ORDER is issued pursuant to Section
113{d)(5) of the Clean Air Act (“the Act"), as
amended 42 U.S.C. § 7413(d)(5). This ORDER
contains a schedule for compliance, interim
requirements, monitoring and reporting
requirements, and other requirements of this
Section of the Act. Public notice has been
provided pursuant to Section 113(d)(1) of the
Act, 42 U.S.C. § 7413(d)(1), and a copy of this
ORDER has been prgvided to the Governor of
the Commonweallhrgf Virginia to seek his
concurrence.

Order
It is hereby ORDERED that:

SIP Limitation

L. During the period this ORDER s in
effect, Unit 4 shall not-be subject to Sec. IV,
Rule 2 (effective March 17, 1972) and Rule 3
(effective March 17, 1972, as amended,
August 11, 1972) of the Federally-approved
Virginia Regulations for the Control and
Abatement of Air Pollution (hereinafter
referred to as "Rules 2 and 3"), but must
comply with the interim limitations and
compliance schedule set forth in this ORDER.

Chesterfield Units 1, 2, 3, 5 and 8 shall
remain subject to Rules 2 and 3, During the
period this ORDER is in effect, the total heat
input for Chesterfield Units 1,2,3,5and 6
shall not exceed 13,291 million BTU's per
hour, and this maximum heat input rate will
be used for determining the maximum
allowable amount of particulate matter that
may be emitted from these units pursuant to
Rule 3. At this heat input rate, Rule 3 allows a
maximum emission rate of 1,328 pounds of
particulate matter per hour.

Compliance Schedule

1. The Company’s Unit 4 shall comply with
the requirements of Rules 2 and 3 as
expeditiously as practicable, but in no event
later than the dates specified in the following
schedule:

A. Not later than March 1, 1881: Initiate
on-site construction or installation of
continuous particulate emission control

lems.

B. Not later than March 1, 1882: Complete
on-site construction or installation of
continuous particulate emission control
systems,

C. Not later than June 1, 1982: Perform
particulate emission tests and submit the test
report. The test report results must

demonstrate compliance with Rule 3 and said
results must be obtained in conformance with
the procedures set forth in Appendix A to 40
C.F.R. Part 80. A visible emission observer
certified pursuant to EPA Method 8 (40 CF.R.
Part 80, Appendix A) must take concurrent
visible emission observations which must
demonstrate compliance with Rule 2.

D. In the event the Company is unable to
comply with any of the schedule increments
established in subparagraphs (A) through (C)
above, and such failure is caused by or due to
circumstances beyond the control of the
Company, the time for compliance with such
schedule increment and all subsequent
schedule increments shall be extended for a
period equal to the delay resulting from such
circumstances. Any delay that is caused by
such circumstances shall not be deemed a
violation of this ORDER. Increased costs or
expenses associated with the implementation
of actions called for by this ORDER shall not,
by themselves, be considered circumstances
beyond the control of the Company for the
purposes of this Paragraph. The burden of
proving that any delays were caused by
circumstances beyond the control of
Company shall rest with the Company.

I1l. With respect to the interim milestones
contained in the compliance schedule set out
in subparagraphs {A) through (C) of
Paragraph Il hereinabove, the Company shall
submit written notice to the Director, Air,
Toxics and Hazardous Materials Divisian,
EPA Region I11, no later than ten (10)
calendar days after each milestone has been
satisfied, but no later than ten (10) calendar
days after the final date set for achieving
each such milestone, if it has not been
achieved. Furthermore, the Company shall
submit a construction progress report to said
Director no later than four (4) months after
the effective date of this Order, and every
four (4) months thereafter,

Interim Requirements

IV. During the period this ORDER is in
effect, Unit 4 at the Station shall comply with
the following interim requirements:

A. Unit 4 shall burn coal with an ash
content not to exceed 8.2 pounds of ash per
million BTU's (e.g., coal having an ash
content of eleven percent (11%) and a heating
value of twelve thousand (12,000) BTU's per
pound, or the equivalent).

B. Unit 4 shall not at any time emit in
excess of two thousand fifty-eight (2,058)
pounds of particulate matter per hour.

C. The Company shall continue to take
measures to improve the performance of the
particulate emission control equipment on
Unit 4 where it is reasonable and practicable
to do so. Such measures may include, but are
not limited to, adjustments and modifications
to the existing control equipment or the
training of operators to optimize particulate
emission control equipment performance.

Any modifications to this ORDER shall be
made by the Administrator pursuant to
Section 113(d)(5) of the Act and promulgated
pursuant fo the procedures for informal
rulemaking.

V. The Company is not relieved by the
terms of this ORDER from compliance with
any requirement imposed by EPA and/or the
courts pursuant to Section 303 of the Act.
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Emission Monitoring and Reporting
Requirements

V1. The Company shall comply with the
following emission monitoring and reporting
requirements at the Chesterfield Power
Station on or before the date specified below:

A. Emission and Ambient Air Quality
Monitoring

1. No later than thirty (30) calendar days
after the effective date of this ORDER, the
Company shall submit to the Director, Air,
Toxics and Hazardous Materials Division,
EPA Region 1IL a proposal for an air quality
monitoring network to be set up by the
Company in the vicinity of the Chesterfield
Power Station. Said network shall include
monitors capable of measuring 24-hour
average particulate concentrations and may
include the monitors currently owned and
operated by the Company.

2. No later than ninety (80) calendar days
after receiving EPA approval of the network
proposed under subparagraph A.1. of this
paragraph, the Company shall complete
installation of and begin operation of the
EPA-approved network, including any
modifications made in the network by the
Director, Air, Toxics and Haxardous
Materials Division, EPA Region IIL

3. No later than ninety (90) calendar days
after the effective date of this ORDER, the
Company shall submit to the Director, Air,
Toxics and Hazardous Materials Division,
EPA Region 111, the methods, procedures and
devices the Company intends 1o use to obtain
the information required by subparagraph B
of this paragraph.

4. No later than thirty {30) calendar days
after receiving EPA approval of the
monitoring and information gathering system
proposed under subparagraph A3, of this
paragraph, the Company shall implement
such system as approved by EPA, including
any modifications to the proposed system
made by the Director, Air, Toxics and
Hazardous Materials Division, EPA Region
111. Said Director may allow additional time
to install monitoring equipment.

5. No later than sixty (60) calendar days
after commencing the of coal as the
primary energy source in the Company's
Boiler Number 4, the Company shall perform
particulate emissions tests on Unit 4. Such
tests shall be performed in accordance with
Appendix A of 40 CFR Part 80 (1879), The
Company shall provide written notification to
the EPA Region Il Regional Energy
Coordinator a minimum of fifteen (15) days
prior to the scheduled date for conducting
such tests. The Company shall submit to the
Regional Energy Coordinator a complete
written report containing all information
pertinent to the performance and results of
the particulate emissions tests on Unit 4 no
later than thirty (30) calendar days after
completing such tests.

6. No later than thirty (30) calendar days
after the effective date of this ORDER, the
Company shall install and operate
continuous opacity monitors required under
subparagraph V1.B.1.c of this ORDER.

7. No later than ninety (90) calendar days
after the effective date of this ORDER, the
Company shall conduct & Performance
Specification Test (PST) for the continuous

opacity monitors required in subparagra
VLA.S. of this ORDER in accordance wi
Performance Specification 1, Appendix B of
40 CFR Part 60 (1979). The Company shall
submit written notice to the Regional Energy
Coardinator, EPA Region III, at least thirty
(30) days prior to conducting the PST.

8. No later than forty-five (45) calendar
days after the completion of the PST required
under subparagraph VLA.7. of this ORDER,
the Company shall submit & written report
containing all information pertinent to the
PST to the Regional Energy Coordinator, EPA
Region 1L
B. Recordkeeping and Noncompliance
Reporting

1. The Company shall maintain monthly
records both of air quality monitoring data
and of air pollutant emissions. The Company
shall submit copies of these records to the
Regional Energy Coordinator, EPA Region III,
no later than fifteen (15) calendsar days after
the end of each calendar month. Said air
pollutant emission records shall detail daily
particulate emissions from Unit 4 as
determined by the application of EPA
emission factors and shall at minimum
include:

8. A description of the t and amounts
of fuel consumed each day of the preceding
month;

b. An analysis of the fuel received each
week including sulfur content, ash content
and high heating value; and

¢. For Unit 4, a record of the opacity
acquired by means of & continuous opacity
monitoring device in the stack. Such
continuous opacity monitoring device shall
be installed, calibrated, and maintained in
accordance with Performance Specification 1,
Appendix B of 40 CFR Part 60,

2. No later than thirty (30) days after the
effective date of this ORDER, the Company
shall submit for EPA approval procedures by
which the Company will obtain and record
data about the operating parametérs of the
electrostatic precipitators on each coal-fired
unit at the Chesterfield Power Station. Said
procedures shall be implemented within
thirty [30) days after they are approved by
EPA. The Company shall also maintain
records of discharge electrodes which are
shorted or cut out. The records and data
collected pursuant to this subparagraph shall
be kept on file at the Chesterfield Power
Station for not less than twelve (12) months
after they are collected and shall be available
for inspection by EPA during that time.

3. If, for any reason, the Company does no!
comply or will be unable to comply with any
requirement of this ORDER, the Company
shall submit written notice to the Director,
Alr, Toxics and Hazardous Materials
Division, EPA Region 111, no later than five (5)
calendar days of becoming aware of such
noncompliance. Such notice shall include:

a. A description of the noncompliance and
its cause;

b. The period during which noncompliance
ha‘s’ occurred and/or is expecied to occur;
an

¢, The steps taken to reduce, eliminate and
prevent recurrence of the noncompliance.

4. If the air quality monitoring data
collected by the Company pursuant to
subparagraph VLA. of this ORDER indicate

that the national primary ambient air quality
standards for particulates are being
exceeded, the Company shall notify the
Director, Air, Toxics and Hazardous
Materials Division, EPA Region II1, of such
occurrence by telephone or other means, no
later than seventy-two (72) hours after the
Company becomes aware of such
noncompliance. This notification shall be
followed by a letter no later than seven (7)
days after such notification.

5. Notification of noncompliance pursuant
to subparagraph VLB.3, of this ORDER shall
not excuse such noncompliance or prevent
EPA from initiating appropriate enforcement
action pursuant to paragraph XIf of this
ORDER.

C. Control Equipment Performance

1. No later than sixty {60} calendar days
after the effective date of this ORDER, and
every six months thereafter, the Company
shall submit to the Director, Air, Toxics and
Hazardous Materials Division. EPA Region
11, u report that describes the Company's
efforts during the reporting period to improve
the performance of the particulate emission
control equipment on Unil 4, as required in
subparagraph IV.C. of this ORDER.

VII. The period of effectiveness of this
ORDER shall not include any interval after
EPA finds and notifies the Company that (1) a
national primary ambient air quality
standard for particulates is being exceeded in
the State Capital AQCR of Virginia and (2)
the Company has failed to submit evidence,
or, if such evidence has been submitted, it is
inadequate in the judgment of EPA to show,
that the requirements of Sections
113(d)(5)(D)(i) through (iii) of the Act have
been satisfied. During such intervals, if any,
full compliance with the standards and
limitations of the SIP {excluding this ORDER)
shall be required of the Company, and
violations by the Company of the SIP shall be
subject to enforcement action under any and
all authorities of Section 113 of the Act.

Viil. Nothing herein shall affect the
responsibility of the Company to comply with
any other applicable State, local or other
Federal Law or Regulation.

[X. The Company shall submit a copy of all
correspondence and reports required under
this ORDER to the Director, Enforcement
Division, EPA Region IIL

X. The Company is hereby notified that its
failure to achieve final compliance at its
Chesterfield Power Station with the
applicable particulate emission regulations of
the Virginia SIP by June 1, 1882, or such other
date as may be specified in a second ORDER
pursuant to Subsection 113(d) of the Act, if
issued, may result in a requirement to pay a
noncompliance penalty under Section 120 of
the Act, 42 U.S.C. § 7240. Such requirement
may be imposed at an earlier date, as
provided by Section 113{d) and Section 120 of
the Act, in the event that either this ORDER
is terminated as provided in Paragraph XI
below, or in the event that any requirement of
this ORDER Is violated as provided in
Paragraph Xil, below. In any event, the
Company will be formally notified. pursuant
to Section 120{b})(3) of the Act and any
regulations promulgated thereunder, of its
noncompliance.
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X1 This ORDER shall be terminated in
accordance with Section 113(d)(8) of the Act
if the Administrator or his delegatee
determines, on the record, after notice and
hearing. that the inability of the Company to
comply with Rules 2 and 3, as approved by
EPA, no longer exists with respect to its
Chesterfield Power Station. In addition, if the
Company is able to demonstrate compliance
with Rules 2 and 3 prior to June 1, 1982, then
this ORDER may be terminated at that earlier
date by mutual agreement of the
Administrator and the Company.

XII. Violation of any requirement of this
ORDER shall result in one or more of the
following actions:

a. Enforcement of such requirement
parsuant to Section 113 (a), (b) or (c) of the
Act, 42 US.C. § 7413 (a), (b) or (c);

b. Revocation of this ORDER, after notice
and opportunity for a public hearing:

¢. Notification of noncompliance and
commencement of action pursuant to Section
120 of the Act.

XIIL This ORDER is effective upon
publication in the Pederal Register and after
having received concurrence from the
Governor of the Commonwealth of Virginia.

Date: January 19, 1981,
Douglas M. Costle,

Administratar or Delegates, U.S,
Environmental Protection Agency.

Waiver of Rights to Challenge Order
Virginia Electric and Power Company (the
“Company"), by the duly authorized
undersigned, hereby consents to the findings
made and to the terms of this ORDER and
waives any and all rights under provision of
law to challenge this ORDER; however, the
Company expressly reserves the right to
assert any other defense or to seek such other
reliel as may be available to it in any
enforcement action or other action taken
pursuant to this ORDER or otherwise.
(42 US.C. 7413(d))
Dated: December 19, 1680.
Morris Brehmer,
Dated: January 7, 1981.
Jack Scramm,
Regional Administrator.
(FR Doc. 81-2748 Filed 1-28-81: 845 am]
BILLING CODE 0560-38-M

40 CFR Part 81
[A-2-FRL 1627-1)

Designation of Areas for Air Quality
Planning Purposes; Revisions to
Section 107 Attainment Status
Designations for New York State

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The purpose of this notice is
to announce Environmental Protection
Agency approval of certain changes to
designations with regard to the national
ambient air quality standard attainment

status of areas in the State of New York.

Such designations are required by

Section 107(d) of the Clean Air and may

be revised from time to time at the

request of the State. Such a request was
received from New York State and is the
subject of this notice.

EFFECTIVE DATE: This action is effective

on January 27, 1981.

ADDRESSES: Copies of the proposal

submitted by New York State and public

comments received are available for
public inspection during normal
business hours at the following
addresses:

U.S. Environmental Protection Agency,
Air Programs Branch, Room 1005,
Region II Office, 28 Federal Plaza,
New York, New York 10278

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, S.W,, Washington, D.C.
20460

New York State Department of
Environmental Conservation, 50 Wolf
Road, Albany, New York 12233

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Air Programs Branch,

U.S. Environmental Protection Agency,

Region Il Office, 26 Federal Plaza, New

York, New York 10278, 212-264-2517.

SUPPLEMENTARY INFORMATION: Section

107(d) of the Clean Air Act, as amended

in August 1977, directed each state to

submit to the Administrator of the

Environmental Protection Agency (EPA)

a list of national ambient air quality

standard attainment status designations

for all areas within the state. EPA
received such designations and

promulgated them on March 3, 1978 (43

FR 8962). Subsequently, on January 25,

1979 (44 FR 5119), revisions to the

designations for the states administered

by the Region Il Office of EPA (New

York, New Jersey, the Commonwealth of

Puerto Rico and the U.S. Virgin Islands)

were promulgated.

On May 8, 1880 New York State
requested that portions of certain of its
upstate Air Quality Control Regions
(AQCRs) be redesignated with respect
to the national ambient air quality
standards for particulate matter and
sulfur dioxide. Supplemental
information regarding this request was
submitted on June 6, 1880 and July 2,
1980. These redesignations were
proposed for approval by EPA in the
September 15, 1980 issue of the Federal
Register at 45 FR 60941. The reader is
referred to this notice of proposed
rulemaking for a full description of the
redesignations being approved today.

Comments Received

Comments on EPA's September 15,
1980 notice were received in a letter

September 29, 1880 from the New York
State Department of Environmental
Conservation (NYSDEC), a November 7,
1980 letter from the Erie and Niagara
Counties Regional Planning Board
(ENCRPB), and an October 3, 1880 letter
from the Connecticut Department of
Environmental Protection (DEP),

Both NYSDEC and ENCRPB point out
two errors in EPA's proposal. These
were as follows:

* The entire City of North
Tonawanda rather than that part “west
of Military Road" (as incorrectly stated
on the fifth line of the second paragraph
under “Particulate Matter” in the third
column on page 60941 of the September
15, 1980 proposal) was designated
nonattainment with regard to the
secondary particulate matter standard.

. The?t/)ﬁowing statement should
have appeared in the “Particulate
Matter* discussion which began in the
third column on page 60941 of EPA's
September 15, 1980 proposal:

The City and Town of Tonawanda,
east of Military Road were designated
as unclassifiable for the secondary
particular matter standard. These areas
are proposed to be reclassified as
“better than national standards.”

EPA acknowledges the validity of the
comments made by NYSDEC and
ENCRPB and has incorporated
appropriate changes to reflect them in
the redesignations being promulgated at
the end of today’s notice.

In addition, in the first column on
page 60942 of the September 15, 1980
proposal, EPA found an error in the fifth
criterion used by EPA in determining
whether or not to approve a proposed
redesignation. The last three words of
this criterion were incorrectly
transcribed to "monitoring data” and the
criterion should read:

* Although monitoring data are
preferred, determination of
nonattainment and nonattainment
boundaries may also be based on air
quality modeling.

The Connecticut DEP commented that
it was their belief that there must be
eight consecutive quarters without a
national ambient air quality standard
violation for an area to be designated as
attainment. This is correct. As indicated
in EPA's September 15, 1980 notice of
proposed rulemaking, this criterion for
redesignation was satisfied by New
York in its submittal.

Connecticut DEP also voiced
particular concern about the validity of
the sulfur dioxide reclassifications in the
Southern Tier East and West AQCRs. In
this regard Connecticut DEP may have
noted a July 12, 1976 Federal
notice (41 FR 28618) in which the results
of an uncalibrated air pollution
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modeling effort conducted by an EPA
consultant are discussed. This study
indicated the potential for exceedances
of the 24-hour sulfur dioxide standard of
0.014 ppm in the vicinity of the Jennison
and Hickling generating stations,
located in Bainbridge and East Corning,
respectively.

As a result of this study and the
uncertainty of Valley Model predictions,
Region Il recommended that a field
study be conducted to verify the
modeling results. New York State
Electric and Gas Corporation committed
to monitor sulfur dioxide for a two-year
period in the vicinity of these stations.
Final results of this study indicated no
violations of any short term or long term
standards during its duration.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requiréments which are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings

brought by EPA to enforce these
requirements.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures, 1 have
reviewed this package and determined
that it is a specialized regulation not
subject to the procedural requirements
of Executive Order 12044.

{Sections 107, 301 of the Clean Alr Act, as
amended (42 U.S.C, 7407, 7601))

Dated: January 19, 1981,
Douglas M. Costle,
Administrator, Environmental Protection
Agency.

Title 40, Chapter I, Subchapter C, Part
81, Code of Federal Regulations is
amended as follows:

Subpart C—Section 107 Attainment
Status Designations

1. Section 81,333 is amended by
revising the attainment status
designation tables for TSP and SO, as
follows:
§81.333 New York.

Batter
than
nabonal
stardaros

Cammot be
ctassdod

Niagara Fronher AQCAR

The City of Buftalo (south of 1-180; except an area one-haif
mile inland and pavalel to Fuhman Bivd. betwoen -
190 and Tim St)

The City of Butalo (south of Genesee St except an ama
one-quaner mile wide bordenng Lake Ene and paraied
10 Futwman Bivd oammoomrmm

motyoﬁucuum

The City of Torawanda ..

The Town of Tor o

The City of Niagara Fass (south of Poe Ave. east of Hyde

Pack Biva. and west of 1-150)

x x

x|

MM HMx =

The City of Albany (east of At 32 and south of BL 20) ...
Tha Town of Catshll (east of RL 9W and south of Embought

Awvor Parvway and Brome-Wiitasions
the Whilesione Exprassway, wost of the Van Wyck
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Desgrated area

Better
than

standards

Does not
meet

Doas not

prmary ¥y
standards standards

New York Stale—TSP —Continued

Nagwa Fronter AQCR

The City of Buftalo (an area bounded on the north by Tin
Stroot, 0n he east by Hophns Street, on the south by
e Cay of Lackawanna and on the west by Lake Ene).

The City of Lackawanna (wes! of South Park Avenve)...

[RESCETE N, To ¢ | B——
GenesoeFngar Labes ACCR
Southern Tior West AOCR ...

Southern Tier ESSUADCR . et
Centrad AQCH ..,....

Northam J(WVM ’m -....

Madson Vasoy AOCR . -

Now Jocsey-New York-Connochout interstate AQCR:

Tha Borough of M
Sts)

(oxcopt

Y R T R ——

The Boroughs of Brookiyn and Quoens (south of the e
Queensborough Bndge and Queens Bivd, west of
ah St west of =278, and north of the Brookiyn

Brdge).
The Borough of the Bronx (south of -85 and west of 1-278)

Remander ot AQCH s e

EPA dosignation replaces State desgnation.
[TR Doc. 81-3055 Pllod 1-20-81; 245 am)
BILLING CODE 6560-38-M

40 CFR Part 205
[NH-FRL 1736-7]

Noise Emission Standards: Medium
and Heavy Trucks and Truck-Mounted
Solid Waste Compactors

AGENCY: U.S. Environmental Protection
Agency.

AcTiON: Deferral of Effective Dates:
Final rule.

SUMMARY: The U.S. Environmental
Protection Agency, (EPA) hereby defers
the effective date for the 1982 noise
emission standard of 80 decibels (dB) for
medium and heavy trucks from January
1,1982, to January 1, 1983. This action is
taken in response to petitions for
reconsideration of that standard which
were submitted by International
Harvester Company and Mack Trucks,
Incorporated. The purpose of this action
is to provide temporary relief to the
truck manufacturing industry from
expenditures otherwise needed to bring
thelr medium and heavy trucks into
compliance with the 1982, 80 dB
slandard. The basis for this action is the
recent downturn in the economic
condition of the truck manufacturing
industry and an unforeseen increase in

the demand for medium diesel trucks,
which are the most costly to quiet.

Because the 76 dB noise emission
standard for truck-mounted solid waste
compactors is related to the 80 dB level
for truck chassis, the effective date for
the 76 dB compactor standard is also
deferred, from July 1, 1882, to July 1,
1983.

DATES: All medium and heavy trucks
manufactured after January 1, 1983, must
not emit a noise level (A-weighted) in
excess of 80 dB when measured as
prescribed in 40 CFR Part 205, Subpart
B, Noise Emission Standards for
Medium and Heavy Trucks (41 FR
15538).

All truck-mounted solid waste
compactors manufactured after July 1,
1983 must not emit a noise level (A-
weighted) in excess of 78 dB when
measured as prescribed in 40 CFR Part
205, Subpart F, Noise Emission
Standards for Truck-Mounted Selid
Waste Compactors (44 FR 56524).

These amendments take effect on (30
days from date of Federal Register
publication). EPA will consider any
comments on this action, and on
whether or not a further deferral of the
80 dB standard for medium and heavy

trucks would be appropriate, which are
submitted before 4:30 p.m., April 24,
1981, and will respond to any comments
as appropriate,

ADDRESSES: Written comments to the
docket should be mailed to: Director,
Standards and Regulations Division,
Attention: ONAC Docket 81-02 (Medium
and Heavy Trucks), ANR-490, U.S,
Environmental Protection Agency,
Washington, D.C 20460.

Copies of the International Harvester
and Mack Trucks petitions can be
obtained from Mr. Charles Mooney, U.S.
Environmental Protection Agency, EPA
Public Information Center {(PM-215),
Room 2194D—Waterside Mall,
Washington, D.C 20460. Copies of those
documents, related correspondence, and
other supporting documents are
available for public inspection between
the hours of 8:00 a.m. and 4:00 p.m. at
the Central Docket Section of the
Environmental Protection Agency, West
Tower, Gallery 1, 401 M Street, SW.,
Washington, D.C 20460. As provided in
40 CFR Part 2, a reasonable fee may be
charged for copying services.

FOR FURTHER INFORMATION CONTACT:
Dr. Timothy Barry, Project Officer,
Standards and Regulations Division,
(ANR-490), U.S. Environmental
Protection Agency, Washington, D.C
20460; or phone (202) 557-2710.

SUPPLEMENARY INFORMATION:

1.0 Introduction
EPA published noise emission

' regulations for newly manufactured

medium and heavy trucks on April 13,
1976 (41 FR 15538). Those regulations ~
require, in part, that vehicles subject lo
the regulations manufactured after
January 1, 1978, meet a not-to-exceed
noise level of 83 dB, and that vehicles
manufactured after January 1, 1982, meet
a not-to-exceed noise level of 80 dB
when measured in accordance with a
specified test procedure.

On September 2, 1980, International
Harvester (IH) submitted a petition for
reconsideration of the regulation which
Eroposed that the 1982 medium and

eavy truck noise emission standard of
80 dB be withdrawn. IH promised in its
initial petition to submit an analysis
supporting the issues raised by their
petition within 30 days, and to submit an
analysis of the community noise impact
of the 1982 standard within 60 days.
Those documents were forwarded to the
Agency on October 2, and November 18,
1980, respectively.

In these submittals, IH contended that
the 1982 standard will impose an




unnecessary burden and cannot, under
the present conditions, be justified
under a cost-benefit analysis. In support
of this position, IH argued that
circumstances have changed since the
publication of the regulations in 1976.
Specifically, IH contended that: (1) The
Agency justified the 1982 standard
based on the fuel savings from quiet
fans, which are now being installed
solely for their fuel benefit; (2) the
growth in demand for medium-duty
diesels, the class of vehicle costing the
most o quiet, was grossly
underestimated by the Agency; (3) the
trucking industry is highly sensitive to
interest rates, and interest rates are
much higher now than projected in 1975;
[4) because of inflation, the negative
effects of the 1982 standard will be
amplified; (5) the cost of the loss in fuel
efficiency due to increased weight will
be much greater than anticipated due to
higher fuel prices; and (6) the Agency
did nol take into account in the original
analysis that some transmissions would
require guieting to meet the 1982
standard.

In a November 18, 1880 letter, the
Agency asked [H for information to fill
in gaps in the data used by IH to support
several of its major contentions. On
December 18, 1880, EPA staff met with
IH staff at their Ft. Wayne, Indiana,
facility to receive this information. A
December 23, 1960 Jetter with enclosures
from IH to EPA summarized the
December 18 meeting and provided
certain additional information. This
letter also raised more specifically the
issue of the current depressed truck
marke! and the general economic state
of the truck manufacturing industry,

Communications during the summer of
1880 from the Ford Motor Company and
the General Motors Corporation
requesting a delay in the effective date
of the 80 dB standard for medium and
heavy trucks also raised the issue of the
economic state of the trucking industry.

On November 7, 1880, Mack Trucks,
Incorporated (Mack) also submitled a
petition for reconsideration of the 1982
medium and heavy truck noise emission
regulation. Mack stated that its petition
was basically in support of the IH
petition, and raised the following
concerns: (1) EPA has wrongly identified
trucks as the number one surface
transportation noise problem; (2) further
reductions in‘truck noise will be masked
by unregulated sources at highway
speeds, especially tires; (3) the $400 to
$500 price increase to meet the 80 dB
standard may nol be justified by the

benefits; {4) sound barriers will impose
additional loads on truck cooling
systems and lead to reduced preventive
maintenance; (5) transmission sound
levels may have to be reduced; (6) cost
savings from the greater fuel efficiency
of clutched fans cannot be ascribed to
the noise regulation; (7)some highly
customized vehicles may have higher
than anticipated noise abatement costs;
(8) larger mufflers may encroach on
space for cab entrance and egress: and
(9) the truck-mounted solid waste
compactor noise emission regulation
appears inconsistent with the truck
noise regulation.

During this period, the Agency also
received lelters from several States
opposing a withdrawal or deferral of the
1982, 80. dB standard, disagreeing with
IH's characterization of the benefits as
being minimal, and expressing their
judgment that the standard is
reasonable. lllinois suggested that if the
80 dB standard were withdrawn, it
should be withdrawn in a manner that
would allow Illinois to adopt an 80 or 75
dB standard. Three States expressed
concerns with the Federal preemptive
aspect of the existing 83 dB standard.

2.0 Discussion

The Agency has completed its
analysis of the petitions submitted by IH
and Mack, and the supporting
information. The Agency finds that there
is insufficient basis with respect to
available technology, health and welfare
benefits, and compliance costs, for a
withdrawal of the 1982, 80 dB standard.
The issues raised by IH and Mack in
their petitions and EPA's response to
those issues are discussed in detail in
Section 3.0. However, on the basis of the
current economic state of the industry,
and the fact that both the industry and
EPA did not predict the dramatic growth
of medium diesel demand, the type of
vehicle bearing the highest cost of
compliance, the Agency believes that it
is appropriate to defer the 80 dB
standard for one year. When the
regulation was promulgated, the truck
manufacturing industry was on a
healthy growth curve and there was
adequate evidence that the industry
could meet the 80 dB standard in 1982
and subsequent years. At that time, and
in the intervening years, the issue of
availability of noise abatement
technology to meet an 80 dB standard
has never been, and is not now, a
serious contention by any party. Further,
EPA has not found that its original cost
estimates for the regulation, when
compared in constant dollars, have
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changed substantially today. However,
the truck manufacturing industry has
experienced an economic downturn in
terms of total sales and corporate profits
which is projected to continue into 1981,
and in view of the unanticipated
dramatic market shift from gasoline-
engined medium trucks to the more
costly-to-quiet diesel-engined medium
trucks, the one year delay of the 80 dB
regulation is expected to immediately
provide some relief to the industry's
cash-flow problems, which appear to be
particularly acute at this time.

The data presented by the industry
and other information immediately
available to EPA support the general
economic plight of the industry.
Although EPA would have preferred
more specific data concerning the
immediate cash flow problems of the
industry and the extent to which the
1982 standard would contribute to such
cash flow problems, there remains
inadequate time in which to examine
these issues fully and still be in a
position to grant necessary rellef since
purchasing commitments for the 1982
standard are now being made. Since the
environmental consequences of granting
the relief are mitigated by the fact that
the deferral is for one year only, during
which time the present 83 dB standard
will remain in effect, the Agency
concludes that such a short deferral is
justified based on the available data.

The Agency does not believe that a
longer postponement is appropriate or in
the best interests of the public. Trucks
are the nation's greatest single source of
environmental noise. Traffic noise ranks
as the number one noise problem in our
urban areas and trucks contribute over
half the noise due to traffic. The 80 dB
regulation is expected to bring a
substantial reduction in impact over the
current 83 dB regulation. In addition, the
greatest relative benefits are expected to
accrue to those citizens who are
presently exposed to the highest levels
of traffic noise around their homes.
Also, without a further reduction below
the current 83 dB standard for trucks,
reducing the levels of other sources of
traffic noise would provide dramatically
fewer benefits because of the otherwise
masking and dominant effect of truck
noise. Thus, the Agency considers the 80
dB regulation for medium and heavy
trucks to be a crucial element in bringing
about a significant reduction in
community noise levels in the U.S.

In addition, in view of the fact that the
current 83 dB Federal standard is
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preemptive of conflicting State and local Table 3.1.—Comparison of Estimated Quieting

noise standards for newly manufactured
irucks, that many State and local .
governments have been and are
increasingly becoming active in the
control of truck noise, and that several
States have recently expressed concern
about a deferral of the 80 dB standard,
the Agency believes it is in the public
interest to limit the length of any period
of deferral.

However, recognizing that some
parties affected by this action may argue
that a one year deferral is either too long
or too short, the Agency invites
comments from interested parties on
this issue, and specifically on whether
or not & further deferral of the 80 dB
regulation for medium and heavy trucks
would be appropriate. Of particular
interest to the Agency is information
regarding: (1) the impact of any deferral
on suppliers of components that would
otherwise be used in the manufacture of
new trucks to meet the 80 dB level; (2)
the impact on State and local
jurisdictions of any deferrals; and (3) the
impact of the 80 dB regulation on cash-
Now and corparate profits in the truck
manufacturing and trucking industries.

30 Issues and Responses

The following is a summary of the
primary issues raised by manufacturers
in written submittals to petition the
Environmental Protection Agency o
defer or withdraw the 1982 regulatory
level and the Agency's response to those
is55ues,

3.1 Issue

It has been claimed that the Agency
grossly underestimated the growth of
the medium diesel market share, the
vehicle class that bears the highest cost
of compliance per vehicle. Thus, the
inflationary impact of the 80 dB
regulation will be much greater than
originally estimated.

Response

Historical analysis and forecasting
indicate that the medium truck market is
rapidly becoming dieselized, as claimed.
The EPA cost elements [see Appendix)
have been updated to 1980 dollars and
the economic effects reassessed based
on the current fleet growth projection of
Data Resources Institute (DRI), which
averages 2.1% per year. A nearly
identical growth rate (2%) is currently
projecied by the U.S. Department of
Commerce. The Agency's original
estimates of incremental quieting costs
i meet the 80 dB level are presented in
the table below.

Costs, in Millions of Dollars, for Truck Manu-
facturers To Meet the 80 dB Regulation for
the First Three Years Following the Effective
Date of the Standard

Ongmal EPA Revisod 1960
esumates EPA manutachu.

i 975 {1980 mm. ::'
§' { matos 11980

colars)  dollars) dallars) dollars)

1962 102 1872 1450 ma
1969 .. 113s 10as 157.9 1254
1064 179 2003 1852 1458

'Revised EPA estimales -niud on current {Fall 1
ecovometric forecasts of aggregate fleet growth
by Duata Resources Incorporated (Reference 4] and EPA
market share jections reflecting current and projected
market trends rxﬂ b, Figure A-3)

*Supplied 1o EPA by International Harvester Company
xz,’ufn
Also presented are the original 1975
estimates updated to 1980 dollars, and
futher revised to reflect recent changes
in market share and the more
conservative 1980 estimate of sales
trends. A comparison between the
original EPA estimates of annual
incremental costs to meet the 80 dB level
{in 1980 dollars), and the estimates
furnished by the claimant show that
EPA was conservative; compared to the
manufacturer’s estimates, there would
be a substantial reduction in
inflationary effects. When EPA's revised
1980 estimates, which take into account
medium truck market shifts and a more
conservative sales forecast than used in
1975 (2.1% vs 3.3% per year), are
compared with its original estimates
(1980 dollars), a reduction of 22.5%,
18.4%, and 17.5% is seen for the years
1982, 1983, and 1984 respectively. On
this basis the 80 dB regulation would be
considerably less inflationary than EPA
originally projected. While there are
increased costs associated with the
growing dieselization of medium trucks,
these costs are, to some degree,
counterbalanced by a reduction of costs
to manufacturers due o a decline in
truck sales. The total cost of the
regulation is consequently not as great
as originally estimated.
32 Issue

It has been claimed that EPA o
underestimated the noise abatement
costs required for trucks to comply with
the 80 dB regulation.

Response

In the Appendix contained in this
notice, EPA has updated the noise
abatement costs for medium and heavy
trucks, This updating takes into account
inflation and real cost increases that
have occurred between 1975, when the
original costs were determined, and
December 19880. Not all truck
manufacturers will experience the same
abatement costs to comply with the 80

dB regulation. Some trucks are more
costly to quiet than others. EPA has
determined abatement costs on a per
truck basis for each of the four
categories considered in our original
economic analysis. These costs
represent sales-weighted industry
averages that take into account
abatement costs incurred by individual
manufacturers which are then weighted
to reflect their respective market shares.
The table below summarizes EPA’s
updated noise abatement estimates and
includes estimates supplied to EPA by
three major truck manufacturers.

Table 3.2—7980 Estimate of Noise Abate-
ment Costs per Truck To Comply With 80

dB Regulation
Manmadacturer
Truck category EPA
1 2 a

Mocun:

Gasobng....... $W7 N e i
2 7 F—————— Y ] SO0 iecccmmssivsiommisromesttie
Heavy.

Gasoline........... S . ) .

[+ 07 P— 489 515 $400-500 $500

As noted in the issue dealing with the
increasing sales of medium diesel
trucks, there is a discrepancy between
the manner in which EPA and, in
particular, one manufacturer classify
trucks. EPA uses the weight
classifications in common usage by the

Department of Transportation, Interstate

Commerce Commission and Motor
Vehicle Manufacturers Association.
EPA believes that differences in the cost
data in the above table are partially due
to the different truck classification
schemes used, and the fact that EPA
costs are sales-weighted in contrast to
the manufacturer supplied costs. EPA
has been unable to resolve these
differences and, therefore, the data are
not in complete agreement. However,
EPA's noise abatement cost estimates
are, on the average, higher and,
therefore, more conservative than the
manufacturers’ estimates, EPA, in
updating the economic analysis of the
regulation, has used the more
conservative cost figures and believes
that the resulting economic impact
projected by EPA overstates the actual
cost of the regulation.

83 lssue
It has been requested that the 80 dB

truck regulation be set aside because the

Council on Wage and Price Stability
(COWPS) in two statements, May 9,
1975 and July 8, 1975, evaluated the
proposed 80 dB regulatory level as
lacking economic justification.
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Response

Both EPA and COWPS endeavor to
determine the economic effects of
compliance of a regulation by examining
both the costs and potential benefits;
therefore, the two assessments are
similar in scope and magnitude.
However, the benefits evaluation
criteria differ substantially, The COWPS
examines the cost effectiveness of a
regulation purely in economic terms by
assigning costs to the technology
required to reduce the noise and
examining such economic benefits as
enhanced fuel economy and improved
property values. COWPS does not
attempt to place a dollar value on the

tential public health and welfare

efits that are expected to occur from
noise control, nor do they consider
persons removed from impact, except to
the extent these benefits are reflected in
increased property values. The EPA
evaluation considers all manufacturer
and user costs related to the regulation.
While the potential economic benefits of
fuel economy are assessed, principal
emphasis is placed on the potential
health and wellare benefits to the
public. Indeed, these latter benefits are
the primary basis for the regulation, as
required by the Noise Control Act.
These health and welfare benefits are
not assigned a dollar value, but rather
are examined in terms of reduced
adverse impact on people. Therefore,
since the primary aim of EPA regulatory
actions is to achieve health and welfare
benefits, and since COWPS does not
evaluate this element, it stands to
reason that the COWPS assessment of
the 80 dB truck regulation would be less
favorable than EPA’s assessment.

34 Issue

There is a contention that the trucking
industry will be placed under a greatly
increased burden as current interest
rates are considerably greater than EPA
predicted in 1975,

Response

EPA gave careful consideration to the
trucking industry’s sensitivity to high
interest rates in 1875, in the context of
possible delays in the granting of rate
increases by the Interstate Commerce
Commission. To avoid a drain on
trucking industry cash resources, EPA
stated that rate increases should be
allowed to coincide with cost increases,
including higher interest payments and
capital costs, The U.S. Congress has
recently eased the Interstate Commerce
Commission's regulatory constraints on
rate increases for trucking services. This
deregulation of the trucking industry

mitigates the earlier potential problem
of delays in rate increase pass-throughs
needed to cover costs.

A higher interst rate due to
inflationary pressures does not, by itself,
pose a burden on an industry, provided
that the resulting higher operating costs
are passed-through to customers,
thereby generating an equal increase in
revenue. The increase in the price of
trucking services would not necessarily
cause a loss of business, since it would
only bring the relative cost of trucking in
balance with the concurrent increase in
costs due to the same inflationary
pressures on alternative modes of
transportation.

The actual availability of capital at
the interest rates being experienced in
19880 cannot be determined based on the

information submitted and immediately

available to the Agency.

The present economic analysis has de
facto corrected for any errors in
inflation and discount rates as predicted
in 1875 by updating the economic
baseline to actual 1960 data. The present
growth trends and discount rates are
considered reliable for predictions from
the present into the future.

3.5 Issue

It was alleged that the 1982 regulation
cannol, under the present conditions, be
justified under a cost/benefit analysis.

Response

EPA's health and welfare analysis is
based on fractional noise impact
assessment, e.g., four real persons that
are each 25 percent impacted are
equivalent to one “level weighted
person” (LWP) who is 100 percent
impacted.

EPA's original health and welfare
estimates indicated an additional
reduction in LWP of 2.8 million achieved
by the 80 dB.regulation over those
health and welfare benefits associated
with the 83 dB regulation. Attendant
with this reduction in LWP, EPA had
originally estimated that the average
incremental cost to manufacturers to
comply with the 80 dB regulation would
be $193.7 million (1880 dollars) averaged
over the first three years of the
regulation. EPA has reassessed the
health and welfare benefits expected
from the 80 dB regulation, taking into
account growth in the nation's
population and the reduced growth rate
in the truck fleet. This reassessment
indicates a 57% increase in benefits (a
reduction in LWP of 4.4 million) over
that originally projected by EPA in 1975.

EPA has also reassessed the cost to
manufacturers of complying with the 80
dB regulation, taking into account recent

market share trends and econometric
projections for truck sales. The Agency's
updated estimate of manufacturers’ cost
to comply averages $156 million (1980
dollars) over the first three years of the
regulation. This represents a 19.5%
reduction in EPA's original estimate of
the cost to comply with the 80 dB
regulation.

Thus, the Agency’s recent analyses of
health and welfare benefits and
compliance costs, indicates that the 80
dB regulation is more cost-effective than
originally estimated.

3.6 Issue

It has been alleged that EPA included
fuel savings due to the use of clutched
fans in its cost benefit analysis, and that
such inclusion is inappropriate since
these components are being installed
voluntarily.

Response

The Agency examined the fan clutch
issue in detail during the regulatory
development process and examined the
cost of the regulation with and without
the cost savings due to the greater fuel
efficiency of clutched fans. However,
the Administrator, in making his
decision on the truck regulation, took
into consideration the cost of the “worst
case" situation, i.e., no fuel saving
credit, and determined that the rule was
justified based on the potential health
and welfare benefits. Therefore, any
savings due to fan clutches were not a
determining factor in the original
regulatory decision.

3.7 Issue

It has been noted that current fuel
prices have increased by more than
100% over those used in the EPA's 1975
analysis, The manufacturers argued,
therefore, that the cost of fuel efficiency
loss due to the added weight of noise
abatement components will be much
greater than originally forecasted.
Projected fuel price increases will
continue to compound this situation.

Response

EPA has conducted an updated
analysis, using current fuel cost figures
based on the industrial products indices
for gasoline and diesel fuel. This
analysis was carried out to assess any
changes in the annual incremental cost
of fuel due to the weight of quieting
hardware. The following table presents
a comparison between the annual
incremental costs estimated by EPA in
1975 and 1980.
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Table 3.7—Incremental Cost per Year per

Truck
Oviginal  Revised
ostimate esumate
Modium:
Gasoing ... s S
Dosol - 25
Hoavy.
Gasolin 2 5
Diasad 15 41

These fuel costs are only a small part
of the annual overall operating costs.
We find this cost acceptable for the
resulting reduction in noise.

38 Issue

It has been claimed that, with certain
drivetrain combinations, transmission
covers will be needed to meet the 80 dB
regulatory level. Neither the product
cost increase associated with the
transmission redesign nor the cost of
transmission covers was included by
EPA in its original analysis. The claim is
also made that the addition of
transmission covers will increase the
servicing costs above those originally
projected by EPA.

Response

EPA has determined that widespread
changes in transmission design are
currently underway by several of the
major transmission manufacturers,
These changes were not initiated to
accommodate the noise regulations.
Rather, truck fuel efficiency and
performance have dictated transmission
redesign, in addition to the derating of
engines and changes in axle ratios,

Noise reductions which can be
achieved in parallel with this redesign
are being incorporated with far less
expense than would be the case if dealt
with as the sole reason for redesign. The
need for a specially designed quieted
transmission to meet the 80 dB level is
dependent on the noise level of the
transmission in combination with other
noise generating components of the
truck, such as the engine, fan and
exhaust. A reduction in noise emission
of these other components may well
negate the need for quieter
transmissions.

EPA investigations indicate that
certain drivetrain configurations will
need transmission covers to comply
with the 80 dB regulation. Using the
manufacturer’s estimates of the cost of
these covers, the capital cost
calculations have been updated as
detailed in the Appendix. The resultant
average increase in unit cost was 0.02%
due to the small number of units
affected.

Investigations and demonstrations
currently underway by the

Environmental Protection Agency
indicate that reasonable engineering
design of enclosures for oil sumps,
engines, and transmissions will result in
minimal impact to serviceability.

39 Issue

It has been alleged that some medium
duty diesel engine lines may not be
usable in truck chassis regulated to the
80 dB level in 1882.

Response

EPA is aware that some models of
medium duty diesel engines are more
difficult to quiet to meet the 80 dB
regulation than other models of medium
diesels. The industry has been aware of
this for a number of years. To quiet the
noisier models imposes certain cost and
weight penalties not encountered by
competing models, thus reducing the
attractiveness of the noisier designs.
Such models will encounter reduced
demand, and some lost sales may result.
EPA has received information that
alternative uses for these engines are
available, for example, in marine
applications. Thus, the Agency
anticipates that truck-application engine
sales losses due to the 80 dB noise
regulation will be recovered, at least in
part, by alternative applications.
Furthermore, the industry has
announced that several new and
redesigned medium duty diesel engine
lines will be introduced for sale in the
1982 timeframe, These engines are being
designed to concurrently achieve greater
power, less weight, higher fuel economy,
reduced air emissions, and less noise.
EPA expects that these new engine lines
will substantially offset any lost sales in
specific model lines due to potential
engine obsolescence resulting from the
80 dB regulation.

3.10 Issue

It has been claimed that the noise
treatments, especially sound barriers,
needed by some manufacturers to
comply with the 80 dB regulation will
impose additional loads on truck cooling
systems and promote a reduction in
truck preventive maintenance,

Response

In the Background Document
supporting the truck noise regulation,
EPA acknowledged that, for many truck
configurations, sound barriers would be
necessary to comply with the 80 dB
standard and that, for these
configurations, additional cooling loads
may be imposed. To handle the
increased cooling loads, EPA's analysis
took into account the incorporation of
“off the shelf” components, which
included improved fan and fan shroud

designs, as well as more efficient heat
transfer radiators. These components
were, and are, available for long-haul
tractor/semi-trailers, as well as
construction trucks. EPA has no reason
to believe that the original assessment
of the sound barrier requirements and
cooling system changes was incorrect.
EPA presumed, and continues to
presume, that manufacturers will design
their cooling systems with the eventual
use of their trucks in mind. In so doing,
manufacturers would likely incorporate
fan, shroud, and radiator designs
compatible with the sound barrier
treatments applied to the trucks in their
product lines.

As to the possible reduction in vehicle
preventive maintenance, EPA
recognized in the analysis supporting
the regulation (“Background Document
for Medium and Heavy Truck Noise
Emission Regulation" (EPA 550/9-76-
008), pages 6-25 through 6-28) that
vehicle maintenance cost would be
affected, and estimated the yearly cost
increment to be $103 (1975 dollars),
which translates to about $150 in 1880
dollars. EPA presumed that truck
operators would protect their
substantial investment by incurring the
necessary increased maintenance costs,
rather than reducing vehicle preventive
maintenance. If the preventive

maintenance were reduced, the incresed

cost could be foregone, although in the
longer term substantial maintenance
and/or operating cost consequences
might result.

3.11 Issue

The claim has been made that the 80
dB regulation will result in the
elimination of naturally aspirated diesel
engines due to the inability of some
engines to be turbocharged, and that this
elimination will create an economic
hardship to the customer by forcing the
purchase of a turbocharged engine.

Response

EPA has ascertained that the diesel
truck industry has made a wholesale
move toward turbocharged engines.
Evidence indicates that by 1982 the
majority of engines will be turbocharged
as a matter of course. This position is
supported by the large percentage of
turbochargers being installed on diesels
today, although they are not required in
order to meet the 1978, 83 dB noise
standard. One manufacturer indicated
that 99.5% of the engines in their chassis
are currently turbocharged. The major
motivations for turbocharging at this
time appear to be customer demand for
greater power, fuel economy, and air
emissions benefits. In the near future, as
truck engines become predominantly
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turbocharged, EPA expects the cost ratio
of turbocharged to naturally aspirated
engines to decrease due to production
efficiencies to the point where the cost
differential would be offset by attendant
savings in fuel. It would be expected
that purchasers will increasingly select
turbocharged engines, and that this
market would continue to increase even
absent the EPA regulation. There is no
reason, however, for the regulation to
eliminate naturally aspirated diesel
engines from the market since such
engines can meet the regulation
mulrements at less capital cost than

ocharging, if turbocharging was
demanded solely for its less-noisy
attributes.

3.12 Issue

1t is alleged that manufacturers’
difficulties in standardizing side shield
placement on highly customized trucks
will result in higher than anticipated
vehicle costs.

Response

EPA recognizes that some vehicle
configurations will be more difficult and
costly to quiet than others; however,
projected noise abatement cost to meet
the 80 dB standard supplied to EPA by
several manufacturers presumably
include these more costly
configurations. Since these noise
abatement cost estimates to comply
with the 80 dB standard bave been
found to be in substantial agreement
with those projected by EPA, we
conclude that while these highly
customized vehicles may fall in the
upper reaches of each manufacturer's
noise abatement cost range, the average
costs to meet the 80 dB regulation for
manufacturers’ overall product lines are
not significantly different than those
projected by EPA. Whether the problem
associated with highly customized
vehicles is a unique and serious one
deserving of particular attention cannot
be determined based on the
manufacturers’ submissions.

313 Issue

It has been alleged that the use of
larger mufflers will encroach on the
avallable space for cab entrance and

egress.
Response

This issue was not rasied by any of
the vehicle manufacturers or mufiler
manufacturers during the development
of the proposed regulation or the
attendant public comment period, nor
was this problem encountered in either
the DOT or EPA Quiet Truck Programs,
The manufacturer raising this issue
indicated that its concern was

speculative. Without detailed technical
evidence that such a problem will exist,
the seriousness of this alleged problem

cannot be ascertained.

3.14 Issue

The question has been posed as to
whether trucks are the major source of
surface transportation noise as EPA
claims, and whether reductions in truck
emission levels below the current 83 dB
regulation will be masked by
unregulated sources, such as tires, at
typical highway speeds of 35 mph and
above.

Response

EPA has identified trucks as the
number one source of surface
transportation noise. This finding is
based on a careful, detailed analysis by
EPA of vehicles operating on the
nation's roadway system.

EPA's analysis considered all
categories of vehicles involved in
surface transportation, their noise
emission levels as determined through
field studies by both the EPA and the
Federal Highway Administration,
vehicle operational characteristics,
typical traffic conditions, and the
distribution of the population relative to
the nation's streets and highways, The
time phasing of regulated vehicles into
the vehicle fleet and the contribution
from tire noise under high speed
conditions were taken into account.
Deviant vehicles (i.e., poorly
maintained, jouncing body components,
etc.) were explicitly excluded from
EPA's analysis. By excluding these
deviant vehicles, EPA projections of
truck noise health and welfare impacts
are conservative.

The EPA analysis of the extent and
severity of traffic noise impacts as
functions of where they occur (i.e., local
roads and streets, collectors, major and
minor arterials, freeways, and
interstates) shows trucks clearly to be
the dominant source of traffic noise
impacts. Currently, in excess of 60% of
the impacts from traffic noise are from
medium and heavy trucks. EPA knows
of no studies which contradict its
findings or which indicate that trucks
will not continue to be the major source,
even when the preponderance of
medium and heavy trucks meet the 80
dB level.

EPA's analysis clearly distinguished
between benefits that accrue to people
exposed to urban traffic noise (low
speed) where tire noise is only a very
minor contributor, and to those exposed
to freewny traffic noise (high speed)
where tire noise is a significant
contributor, This analysfs shows that
approximately 92% of traffic noise

impacts occur in the urban environment
where tire noise is a relatively
insignificant contributor.

EPA believes that 95% of the benefits
from the 80 dB truck regulation will
accrue to those who live in an urban
environment. The focus of the medium
and heavy truck noise emission
regulation is not primarily aimed at the
control of vehicles when they are
operalting in excess of 35 mph. This
latter impact is controlled by an existing
Federal regulation (40 CFR 202) which
specifies maximum high speed (greater
than 35 mph) noise levels for vehicles
over 10,000 Ibs. GVWR operated by
carriers in interstate commerce,

315 Issue

It has been all , based upon the
results from a health and welfare
computer model developed by Battelle
Laboratories:

1. That nine (9) million people, or only
4% of the nation's population will
benefit from the 80 dB regulation,

2, This 4% will receive an insignificant
and imperceptible daily average benefit
of 0.6 dB at the cost of $3 billion, twenty-
six years from now,

3. This analysis represents an
ultraconservative estimate in that the
EPA's most quoted baseline limit of Ldn
greater than 55 dB is a very conservative
low end value that includes a built-in
margin of 5 dB to 7 dB, below a level of
“significant complaint” community
reaction,

4. The EPA analysis assumes that the
effect of an 80 dB regulation would be
immediate; when realistically this is not
the case,

5. A 1.0 dB change in level is likely to
be the minimum detectable by the
human ear and that other studies have
noted that as high as a 5 dB change is
required before the majority of the
population can differentiate a significant
change in traffic noise levels, and

6, It makes little sense to go to an 80
dB regulation since most of the benefits
will be gained at the 83 dB level.

Response

The contentions rely heavily on
results from the roadway traffic noise
prediction medel developed by Battelle
Laboratories. From the description of
the Battelle model supplied to EPA by &
manufacturer, the EPA and Battelle
models appear sufficiently similar so as
not to be a major point of contention.
However, the manufacturer's and EPA’s
interpretations of the model(s) output
data are substantially different. Specific
responses to each of the issues raised
are presented below:

1, The only regulatory benefit from an
80 dB regulation recognized by the
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manufacturer is the benefit to people
who would be 100 percent removed from
any adverse impact due to noise, which
is approximately 8 million people. The
estimate of 9 million people benefiting
from the 80 dB standard represents the

difference between the Battelle estimate

of 104 million people living in areas with
excessive levels of noise with an 83 dB
regulation, and the Battelle estimate of
g5 million people not 100% removed
from impact after an 80 dB regulation.
This contention fails to acknowledge
that the remaining 95 million persons,
although not totally removed from
impact, will realize varying levels of
reduced impact, and thus would
experience a quieter, more livable
environment. In fact, those persons who
are presently exposed to the highest
levels of traffic nolse will receive the
greatest degree of relief, a fact not
acknowleged in the contention.
Therefore, the population potentially
benefited is considerably greater than
the “mere 4 percent” claimed. EPA’s
method of evaluating benefits has the
endorsement of the National Academy
of Sciences expert committee on
bioacoustics.

The contention also fails to recognize
an anticipated growth in the U.S,
population and associated increases in
traffic volume. Considering both
population and traffic growth, EPA
estimates that 136 million persons will
be adversely impacted to some degree
by traffic noige in the year 2001 with
trucks regulated to 83 dB.

2. The contention that a benefit of 0.6
dB reduction in average daily noise level
cannot be perceived, indicates a
confusion of the concept of noise level
with that of noise exposure. While noise
level differences on the order of 0.6 dB
between two successive truck pass-bys
may be imperceptible, such differences
in average community noise exposure
over long periods of time are
quantifiable and are quite meaningful in
terms of overall community response.
Further, the analysis is in error with
respect to the time period over which
costs will be incurred. The costs of the
regulation will not accrue in one lump
sum; they will be spread over the entire
28 year period required for total truck
fleet turnover to 80 dB vehicles.

3. The analysis is in error in stating
that its estimates of benefits are
ultraconservative since EPA's Identified
ievel of 55 dB to protect public health
and welfare includes a built-in margin of
5107 dB below a level of significant
community complaint reaction. The EPA
identified level was agreed upon by
internationally recognized experts as a
level below which the U.S. population

would not be at risk from noise
exposure. If anything, recent community
survey data suggest the identified level
of 55 dB may be too high.

4. EPA analysis has never assumed
that the “effect” of this regulation would
be immediate. The rate of vehicle
turnover in the fleet was considered and
the full benefits and full costs of the
regulations were not expected to accrue
until the truck fleet has been fully
replaced by quieted trucks in the year
2000,

5. The statements about minimal
detectable changes in sound level are
valid when considering a single
exposure to noise. However, as stated
previously, the manufacturer has
confused noise level changes with noise
exposure changes. Even small changes
in noise exposure are significant.

6. The argument that it makes little
sense to go to an 80 dB truck regulation
since most of the benefits would be
gained with an 83 dB level, erroneously
assumes that no significant benefits
would be gained below an 83 dB level.
EPA projects that in the year 2001, an 83
dB regulation would reduce impacts by
19.0 percent, while the 80 dB regulation
would provide a benefit of
approximately 27.3 percent, an additive
8.3 percent reduction. A more stringent
limit of, say, 75 dB would yield benefits
of about 35 percent. The benefits
therefore, of going from an 83 dB to an
80 dB regulation, are significant.

3.16 Issue

The question has been raised as to the
compatibility of the medium and heavy
truck noise emission regulation with the
noise emission regulation for truck-
mounted solid waste compactors.

Response

The truck-mounted solid waste
compactor (compactor) regulation was
developed to be compatible with the
existing truck regulation. The noise
emission levels established for
compactors are predicated, in large part,
on the noise emission of the truck
chassis. Therefore, the 83 dB and 80 dB
truck noise regulations and their
attendant effective dates served as the
basis for the 79 and 78 dB compactor
gegulau'ons and their respective effective

ates.

The relationship between the different
noise emission measurement schemes
and levels for the truck and compactor
regulations was carefully assessed.
Under the truck emission regulation, &
truck accelerating to, or away from, a

ick-up site is permitted to generate a
ﬁlghar peak noise level than is permitted
during compaction. The contention that
the regulations are not compatible,

based on a simple comparison of a
distance-adjusted peak emission level
during acceleration with a stationary
compaction cycle level, is erroneous.

To properly compare the truck
emission level and compactor level, the
peak emission level during acceleration
must be converted to an average or
equivalent level by properly considering
the acceleration noise level as a
function of time and distance and then
adjusting for the relative duration of
acceleration as compared to
compaction. When is done, the
comparison becomes 79 dB for the
compactor and 78.1 dB for the 83 dB
truck, not 79 vs. 89 as contended. For the
76 dB compactor and 80 dB truck, the
proper comparison is 76 dB for the
compactor and 75.1 dB for the truck.
Thus the compactor and truck emission
levels are quite compatible, and the
compactor regulation is not overly
stringent in comparison with the truck
regulation.

n response to an assertion that the
engine in some vehicles is still a major
noise source, even at low speeds,
without specific data it is impossible to
evaluate this claim. Data from other
manufacturers show the expected lower
noise levels at lower engine speeds.

As presented in the Regulatory
Analysis (Reference 2) for the
compactor regulation, the compactor
standard is easily met. Recent data
indicate that the noise abatement costs
for quieted compactors are actually less
than the EPA original estimates. EPA
has received no data or information
which contradicts this analysis.

4.0 Conclusion

Therefore, for the reasons discussed
above, the Agency has concluded that
the 80 dB standard for medium and
heavy trucks should not be withdrawn
but should be deferred for one year.

Pursuant to the Administrative
Procedure Act (5 U.S.C. 553b), EPA finds
that the normal procedure of publishing
a notice of proposed rulemaking and
receiving public comment before
establishing final amendments would be
impracticable and contrary to the public
interest with respect to this amendment
of the truck regulation. The mandatory
dates for manufacturers to make
ordering commitments to suppliers for
production of components for their 1682
trucks are imminent, and would be
significantly passed if notice-and-
comment procedures were followed. The
basic purpose of this action is to allow
the industry to defer those costs
associated with the 80 dB standard for
one year. Any further delay in effecting
this deferral would substantially reduce
the amount of expenditures that could
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otherwise be deferred and would defeat
the purpose of this action. However,
even though this is a final action by the
Agency, the Agency will accept
comments from the public on this action
until 4:30 p.m. on April 24, 1981.

With respect to amendment of the
truck-mounted solid waste compactor
regulation, the Agency finds further, that
notice-and-comment procedures are
unnecessary and contrary to the public
interest because compliance with the 76
dB standard of this regulation is
predicated upon the availability of truck
chassis meeting an 80 dB standard.

EPA has determined that this action is
not a “significant” regulation, and
therefore, does not require a Regulatory
Analysis in accordance with Executive
Order 12044.

This amendment is issued under the
authority of Section 8 of the Noise
Control Act, 42 U.S.C. 4905.

Dated: January 19, 1981.

Douglas M. Coslle,
Administrator.

§§ 205.52, 205.202 [Amended]

40 CFR Part 205 is amended by
removing the word “1882" and inserting,
in its place, the word *1983" in
paragraph 205,52(a) of Subpart B, and in
paragraph 205.202(a) of Subpart F.

(Sec. 6, Pub, L. 92-574, 86 Stat. 1257 (42 U.S.C.
4800))

Editorial Note.—~This appendix Is printed
for information purposes only and will not be
reprinted in the CFR.

Appendix to Preamble-Revised Economic
Analysis of the Medium and Heavy Truck
Nolse Emission Regulation

Review of the baseline production and
market share trend data submitted by two
major truck manufacturers in their petitions
to EPA indicated: (1) Significant shifts in
truck class purchases, (2) a general decline in
total sales and (3) reduced rate of fleat
growth since 1975 when the EPA original
economic analysis supporting the medium
and heavy truck noise emission regulation
was completed. Subsequent analysis by EPA
of historical truck sales data and available
projections for future sales tended to support
the petitions’ claims. These changes, which
cotild not have been anticipated in 1975, have
been taken into consideration in this revised
EPA analysis. Projections of costs, sales, and
market shares, have been updated to assess
the polential economic effects on the
industry. A principal element in this revised
analysis is the categorization of trucks.

The industry categorizes trucks by three
different schemes, The first of these is to
classify a truck according to its intended use
or "duty.” This is usually a combination of
load rating, engine power and torque, and
truck configuration (Le., fixed body, van,
etc.), The second scheme is the gross vehicle
weight rating or GVWR (Table A-1) which
rates a truck purely on the load carrying
capacity of the vehicle. The third scheme is a

further division of the GVW Rating into
medium trucks as those in GVWR 3-8 and
heavy trucks as those in GVWR 7 and 8.
Most truck manufacturers elect to use the
medium/heavy split in classifying their
vehicles as does the EPA. There is one
manufacturer who elects to follow their own
scheme. For this reason market share data
from this source does not exhibit the same
distribution of chassis, engine, and GVW
Rating as the majority of the industry.

Market Analysis

Analysis of historical sales and market
share data published by the Motor Vehicle
Manufacturers Association (MVMA) in their
statistical annual reports, show (Figure A-1)
that, even in a fluctuating sales market:

{1) GVWR category 8 is steadily capturing
an increasing share of the truck market.

(2) Taken separately, categories 3, 4, and 5
show similar market share trends and, when
combined, their market share has generally
declined.

(3) After & 5-year period of sustained
growth, the market share of category 6
vehicles appears to dramatically decline
between 1970 and 1980,

(4) For a 10-year period, category 7
represented & fairly constant share of the
truck market. Beginning in 1978, however, the
market share for category 7 shows a dramatic
increase that continued through 1980, This
dramatic growth in category 7 is in direct
contrast to the decline of the market share of
category 8.

The markedly diverse market behavior in
1978 and 1980 of categories 6 and 7 trucks
raises questions as to the cause of the
apparently inverse growth patterns. A review
of the variations on basic medium truck
models offered within the medium class
indicate a consistent skewing toward those
intended for heavy duty use rather than the
lighter 3, 4, and 5 categories.

This skewing may be interpreted as an
attempt of certain manufacturers to offer
purchasers of medium truck chassis higher
load-carrying capabilities at costs below the
heavy duty truck category. The market share
data in Figure A-1 shows that purchasers of
category 6 trucks are apparently shifting to
those of GVWR 7 and 8 which are basically
medium truck chassis with greater
horsepower engines and an additional axle to
increase their load carrying capability, This
shift could be the result of a desire to carry
greater payloads to offset increased fuel and
capital costs. EPA believes there will be
insignificant downgrading of category 8
heavy trucks to category 7 medium trucks due
to the normally high initial cost differential
between the two categories; marginal needs
for increased load carrying capability would
not justify the added cost.

From a noise quieting perspective, medium
trucks are more costly to quiet than heavy
trucks since medium trucks offer less
potential for chassis and engine compartment
redesign. The "upgrading” of category 6
medium trucks produces in essence & heavy
truck but at the higher quieting costs of a
medium truck.

Thus, it now seems appropriate to include
a percentage of GVWR category 7 trucks in
the medium duty category for the purpose of

determining noise quieting costs. For this
analysis EPA elected to combine the total
market shares of GVWR categories 6 and 7
(Figure A-3). This conservative approach
removes the dramatic market fluctuations in
the period 19781980, as shown in Figure A-1,
and more correctly applies the true quieting
costs associated with GVWR 7 trucks.

The prediction of future market shares
(Figure A-3) was developed from data
prepared by Chase Ecoriometrics and
supplied to EPA by International Harvester,
The dotted lines and circled points on Figure
A-3 represent Chase Econometric predictions
for future market shares and align very well
with the historical trends. The boxed points
in Figure A-3 represent EPA's estimate of the
market ghare for the combination of
categories, 3, 4, and 5. The industry did not
provide data for these categories.

Dieselization of the truck fleet, shown in
Figure A-4, was estimated from historical
data obtained from MVMA (3) and a
combination of industry and government
forecasts for the future. {4) EPA's Mobile
Source Alr Office estimated (5) full
conversion to diesel engines in GVWR
category 8 by 1884 and 20 percent diesel
penetration for categories 3, 4, and 5 by 1990,
Commercial Car Journal (8) claims that
GVWR category 8 will be B0 percent diese!
by 1990. Using this latter estimate for both
categories 6 and 7, and the EPA Air ams
estimates for categories 3, 4, 5, and 8, straight
line projections from current (1980) diesel
penetration to 1090 were made. Beyond 1990
diesel penetration was assumed to hoid
constant.

To estimate the future growth of the total
medium and heavy truck market, EPA
consulted MVMA, the Engine Manufacturers
Association (EMA), the Truck Manufacturers

Association (TMA), Federal Highway
Administration A), National Highway
Traffic Safety A stration (NHTSA),

Office of the Secretary of Transportation,
Transportation Systems Center (DOT/TSC),
the Department of Commerce Bureau of
Industrial Economics (BIE), Office of
Management and Budget (OMB), and the
President's Automobile Industry Council, Of
these sources, only BIE and TSC were
prepared to provide growth forecasts, The
BIE projection Is a short term projection to
the mid-1980's. TSC provided long-term
projections made by Data Resources
Incorporated (DRI). The DRI forecasts are
generated by a national econometric model
that incorporates both trend analysis and
business cycle considerations. The DRI
forecasts were made in the Fall of 1880 and
therefore include data reflecting current
economic conditions and the present state of
the trucking industry. EPA has used the DRI
projections because they appear to represent
the best available forecasts.

Cost Comparison

A comparison of the estimated costs
associated with the 80 dB regulation (given
that the 83 dB regulation is already in place)
is presented below, Tables A-2 thru A4
present EPA’s estimates of unit base prices,
incremental nolse abatement costs and
operating costs. The 1975 estimates are from

the Background Document supporting the
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regulation. The 1980 estimates are based on
the latest economic indices supplied by the
Bureau of Labor Statistics.

Table A-2 shows a 70 percent increase
over 1975 estimates of the sales-weighted unit
price of an unregulated truck, i.e., cost
increases due to factors other than 83 dB and
80 dB quieting requirements.

Tahle A-3 shows a comparable 70 percent
increase in the 1975 estimated costs to reduce
the noise level from 83 to 80 dB, Potential
added cost increases due to the possible need
for transmission covers, not considered in
EPA’s 1975 analysis, range from zero for
heavy gas 1o less than 3 percent for medium
gas trucks.

Table A-4 compares estimates of annuul
fuel and maintenance costs. The increnses in
fuel costs over that estimated in 1975 range
from 150 percent for heavy gas to 200 percent
for medium gas, based on average fuel costa
of $1.59 per gallon for gas and §1.23 per gallon
for diesel. The maintenance costs have also
risen between 46 and 48 percent from those
estimated In 1975.

The above increases in estimated costs,
with the exception of transmission cover
costs, do not represent any technology
requirements different from those originally
anticipated for the 80 dB regulation.

Comparative Economic Analysis

In order to assess the change in potential
economic impact between 1975 and 1680, due
to changing costs, shifts in market shares,
and changes in general sales trends, a
comparative analysis was carried out
between: (1) The original 1975 EPA analysis,
(2) the original EPA analysis adjusted for
1980 costs as listed in Table A-3, (3) a
revised EPA estimate which incorporates
1980 cost elements, including transmission
covers, plus the most recent and complete
(DRI} predictions of fleet growth, shifts in
market share, and dieselization projections,
and (4) cost estimates submitted to EPA by
International Harvester Company (12/18/80),

The sales forecasts for the EPA analyses
are presented in Figures A-5, A-6, and A-7,

Comparison of Figures A-5 and A-8
illustrates the effects of increased
dieselization between 1975 and 1980, and
marke! shifts, all other factors being equal.

A comparison of Figures A-8 and A-7
{llustrates the dramatic change in predicted
aggregate growth rates for each vehicle
category. The substantial reduction in
anticipated fleot growth, compared to EPA's
1975 estimates, results in substantial
reductions in present estimates of aggregate
annual costs that manufacturers would incur
in quieting their trucks to comply with the 80
dB regulation.

Summary

The results of the comparative analyses are
presented in Table A-5 in terms of costs to
meet the 80 dB regulation for the first three

years following the effective date of the
regulation,

The manufacturer’s estimate of cost in 1980
dollars is substantially less than EPA’s -~
original cost estimate updated to 1980 dollars,
Furthermore, comparing the Agency’s revised

1980 estimates with its original estimates in
1980 dollars, reductions of 22.5%, 18.4%, and
17.5% are seen for the years 1982, 1983, and
1984 respectively. On this basis, the 80 dB
regulation would be considerably less costly
than originally projected by EPA.
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Table A-1.—Comparison of Gross Vehicle
Weight Rating and Truck Categorization
Schemes

Gross vehicle weight ratng, in
pounds

Pl BT et B

10,001 10 14000
14,001 89 18,000 e
16,007 80 19,500 v

Table A-2.—Sales-Weighted Unit Base Prices
for Trucks (Unreguiated)

1975 1680

Porcent
change

$7.070

8018
14,068
31,021

$12019
16,157
@an
527

+70
470
+70
470

'Bureau of Labor Statistics (BLS) Producer Price Index
(PF5), 1075 154.1, 1980 2818,

Table A-3.—Comparison of Estimated Incro-
mental Noise Abatement Costs to Meet 80

dB Regulation From Current 83 dB Regula-
tion by Truck category

EPA,
1978

“oa
Covars

Modium 988, ..,
Heavy diesel ... .. .

s17e
513
158
282

479 487

CBLS: PP 1975 1541, 1980 2618
* Salas-woighlod costs based on data submtied 10 EPA
Intetnatonal Harvester Company (12/18/80) o

Table A-4.—Comparison of Estimated In-
creases in Operating Costs in Going From
Current 83 dB"to 80 dB Reguistion

Increased

annua)

mantenance
costs at 80 98
1975 1580%

annual
Truck category ©osts at 80 923

1975 1980

Mediurn gas L)) $1 5
wesel 9 25 %
3 R S — 2 5 45
Heavy Owsel 03

1BLS: Incustial Products Index Gas 1975 2268, 1860
502 4, diesel 1075 240.0 1850 651 .1,
" 8LS: Wage Price index 1975 181.8, 1960 265.9.

Table A-5.—Comparison of Estimated Quiet-
ing Costs, in Mitlons of Dollars, for Truck
Manufacturers To Meet the 80 d8 Regula-
tion for the First 3 Years Following the
Elfective Date of the Regulation

Re

vised
EPA
esn

sicemsat—teingrs 15 “

1980
Manutac-
EPA

furer’s
st osl-
mates !  males

EPA
osti-

me2 ..
1883 .
| JV—

102
1139
1"

1872
1995
2003

" Revisad EPA estimates are based on curreat (Fall 1580)
econometrc forecasts of lulovo-mgwnby
A 4) and market

2. ¢ per) 3
vergs Dpend, e
12/ I0/80.

| Harvester Company
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Figure A-1 Historical Truck Market Share by GVWR
Obtained from MVMA (Source: Reference 3)
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NUMBER OF CONFIGURATIONS
OFFERED FOR SALE

Figure A-2 Distribution of "Medium Truck" Configurations by
GVW Rating Option (Source: Commercial Car Journal,

11/19/80)
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Figure A-3 Realigned Market Shares by Truck Category

il
GVWR 6-7

h

MARKET SHARE
(PERCENT)

1970 1975 1940 1985
YEAR

Note: Predictions for years beyond 1980 in Categories 6, 7, and 8 are based on data
provided to EPA by International Harvester Company. Predictions beyond

1980 for categories 3, 4, and 5 are based on EPA's market share estimate of
5% for these combined categories.
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Dieselization of Trucks by Truck Category

Figure A-4
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Figure A-5 EPA 1975 Truck Production Forecast
(Source: Reference 1)
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BASELINE PRODUCTION IN

THOUSANDS OF UNITS
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Figure A-6  Truck Production Forecast Utilizing Updated Market Share
Projections and 1975 EPA Aggregate Growth Projections
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Figure A-7  Truck Production Forecast Utilizing EPA/Chase Econometrics Updated
. Market Share Projections and DRI Aggregate Growth Projection
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GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-36

[FPMR Amendment F-46)

ADP Management; Condition Codes
acency: General Services
Administration.

acrion: Final rule.

summARY: The General Accounting
Oifice recommended that a single
Government-wide condition coding
system be developed to report the
condition of excess personal property
for disposal. GSA adopted this
recommendation {except for

rentilization of automatic data
processing equipment (ADPE) and
supplies) by amending Subpart 101-
43.48 on April 28, 1980, Paragraphs (e)
and () of § 101-43.4801 define the
condition codes. GSA is now expanding
application of the single-position
condition coding system to report the
condition of excess ADPE and supplies
for disposal by referencing § 101-43.4801
in Subpart 101-36.3. This action provides
a uniform condition coding system
throughout the Federal Government for
utilization of personal property and
excess ADPE and supplies without
repeating the condition codes defined in
Subpart 101-43.48, This regulation also
updates and corrects GSA contacts and
FPMR references contained in Subpart
101-36.47.

EFFECTIVE DATE: This regulation was
effective October 1, 1980. To
accommodate those agencies that
cannot effect the transition from a two-
position to a one-position coding system
expeditiously, GSA has targeted full
implementation for January 1, 1961.

FOR FURTHER INFORMATION CONTACT:
John F. Stewart, Procurement Policy and
Regulations Branch, Policy and Analysis
Division (202-566-0194).

SUPPLEMENTARY INFORMATION: The
General Services Administration has
determined that this regulation will not
impose unnecessary burdens on the
economy or on individuals and,
therefore, is not significant for the
purposes of Executive Order 12044.

Subpart 101-36.3—Reutilization of
Automatic Data Processing Equipment
and Supplies

1. Section 101-36.301-17 is revised to
read as follows:

§101-36.301-17 Condition codes,
Single-position alpha-numeric
condition codes shall be used to define
the condition of all excess ADPE and
supplies reported to GSA for
reutilization, These codes are defined in
§ 101-43.4801 (e) and (f). The condition

code reporting procedure is outlined in
§ 101-36.4702.
Subpart 101-36.47—Reports

2. Sections 101-36.4701-1 and 101~
36.4701-2 are revised to read as follows:
§ 101-36.4701-1 Reports by ADP units.

Reports of sharing and of services
obtained from a commercial source by
ADP units shall be submitted on GSA
Form 2068A to the appropriate ADP
sharing exchange not later than the 15th
of January, April, July, and October of
each year. (See GSA Bulletin FPMR F-
115 for current ADP sharing exchange
addresses.)

§ 101-36.4701-2 Centralized reporting.

Federal agencies may elect to submit
quarterly reports on a centralized basis
at any organizational level desired.
Federal agencies electing this method of
reporting shall inform the General
Services Administration (CISE),
Washington, DC 20405, to this effect and
explain the reporting procedures to be
followed.

3. Section 101-36.4702 is amended to
revise the introductory paragraph and
paragraph (b) to read as follows:

§ 101-36.4702 Reporting excess or
exchange/sale ADPE.

Excess ADPE or exchange/sale ADPE
shall be reported on an original and four
copies of SF 120, Report of Excess
Personal Property (illustrated at § 101~
36.4901-120), and, when necessary, SF
120A. Continuation Sheet (Report of
Excess Personal Property). (Excess ADP
supplies and support equipment, as
defined in § 101-36.301-1(d), with an
OAC of $1,500 or less shall be reported
to the Federal Property Resources
Service for regional office screening in
accordance with § 101-43.4801.) Any
questions should be referred to the
General Services Administration (CISE),
Washington, DC 20405, for resolution.

(b) The SF 120 shall include the
appropriate condition code designation
as defined in § 101-43.4801 and shall
contain the manufacturer's name,
equipment type and model number, and
full description of the ADPE to
determine whether the ADPE may
satisfy another agency's requirement.
Since ADPE suppliers have adopted no

"uniform method of identifying certain

ADPE systems, components, features,
cables, or other devices, such as
terminators and junction boxes used
with the equipment, the complete
nomenclature for this equipment as used
by the supplier shall be identified and
reported on the SF 120. Parts or devices
shall not be removed after reporting the

ADPE to GSA as excess. If any part or
device has been removed from the
ADPE, a statement identifying those
parts or devices shall be made on the SF
120, In addition, the status of each
individual component and feature shall
be shown to indicate whether it is
leased, purchased, or leased with option
to purchase. If the equipment is leased
or leased with option to purchase, the
fair value shall be shown on the SF 120,
The fair value is the difference between
the original acquisition cost and accrued
purchase option credits. Government
owned and leased ADPE shall not be
reported on the same SF 120,

. . - » »

{Sec. 205(c), 63 Stat, 390; 40 U.S.C. 486(c))
Dated: January 186, 1981

Ray Kline,

Acting Administrator of General Services.

[FR Doc. 812042 Filed 1-20-81; 845 am|]

BILLING CODE 6820-25-M

41 CFR Part 105-60
[ADM 7900.3A]

Public Avallability of Agency Records
and Informational Materials; Revisions
to Public Access Regulations

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: This final rule provides
procedures for public access to GSA
records under the Freedom of
Information Act (5 U.S.C. 552). The
Administrator of General Services is
required by law to issue these
regulations.

EFFECTIVE DATE: January 27, 1881,

FOR FURTHER INFORMATION CONTACT:
Rebecca P. Thompson, Attorney-
Aldvisor, Information and Privacy (202~
566-0751).

SUPPLEMENTARY INFORMATION: On
February 26, 1975, the Administrator of
General Services published in the
Federal Register (40 FR 8200) public
access regulations implementing the
Freedom of Information Act (5 U.S.C.
552, “FOIA"). Those regulations X
combined instructions to the public on
reviewing and obtaining copies of GSA
records and provided guidance to GSA
officers and employees on processing
FOIA requests. On November 3, 1980,
GSA published a proposed rule (45 FR
72714) to simplify procedures for the
public’s réview of GSA records by
separating the procedures for public
access from the procedures for GSA
employees to follow. Interested persons
were allowed until Januvary 2, 1981, to
submit comments on the proposal. No
unfavorable comments have been
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received, and the proposed rule is
hereby adopted without change and is
set forth below. GSA's newly revised
internal procedures for processing FOIA
requests will appear as part of the GSA
order system, Procedures for access to
records on deposit from other agencies
in the Federal Records Centers are
found in 41 CFR Part 105-61.

Accordingly, Part 105-80 is revised to
read as follows:

PART 105-60—PUBLIC AVAILABILITY
OF AGENCY RECORDS AND
INFORMATIONAL MATERIALS

Sec.

105-80.000 Scope of part.

Subpart 105-60.1—General Provisions

106-60.101 Purpose.

105-60.102 Application.

105-60.103 Policy.

105-80.103-1  Avallability of records.

105-60.103-2  Applying exemptions.

105-60.104 Records of other agencies.

105-60.105 Inconsistent directives of GSA
superseded.

Subpart 105-60.2—Publication of General
Agency Information and Rules in the
Federal Register

Sec.

105-60.201 Published information and rules.

105-80.202 Published materials available for
sale to the public.

Subpart 105-60.3—Avallabllity of Opinions,

Orders, Policies, Interpretations, Manuals,

and Instructions

105-60.301 Ceneral.

105-60.302 Available materials.

106-60.303 Rules for public inspection and
copying.

106-60.304 Index.

106-60.305 Fees,

105-80.305~1 Scope of section.

105-60.305-2 Record material available
without charge.

105-60.305-3 Copy of GSA records available
at a fee.

105-60,305-4

105-60.305-5

105-60.305-8

105-60.306-7

Waiver of fee,

Searches.

Prepayment of fees over $10.

Form of payment.

105-60.305-8 Fee schedule.

105-60.305-8 Fees for authenticated and
attested coples.

Subpart 105-60.4—Described Records

105-60.401 Ceneral.

105-60402 Procedures for making records
available.

105-60.402-1 Submission of requests for
described records.

105-60.402-2 Response o initial requests.

105-60.403 Appeal within GSA.

105-60404 Extension of time limits.

Subpart 105-60.5—Exemptions

, 105-60.501 Categories of records exempt
from disclosure under FOIA.

Subpart 105-80. or Other

Legal Demands for Records

105-80.601 Service of subpoena or other
legal demand.

105-60.601-1 GSA administrative records.

105-80.601-2 Records transferred to the
National Archives and Records Service.

Authority: The provisions of this Part 105~
60 are issued under section 205(c) of the
Federal Property and Administrative Services
Act of 1949, as amended, 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 552 (Pub. L. 90-23,
as amended by Pub, L. 83-502).

§ 105-60.000 Scope of part.

This part sets forth policies and
procedures concerning the availability
to the public of records held by GSA
with respect to: (a) Agency organization,
functions, decisionmaking channels, and
rules and regulations of general
applicability, (b) agency final opinions
and orders, including policy statements
and staff manuals, (c) operational and
other appropriate agency records, and
(d) agency proceedings. This part also
covers exemptions from disclosure of
these records; procedures for the
guidance of the public in inspecting and
obtaining copies of GSA records; and
the service of a subpoena or other legal
demand with respect to records.

Subpart 105-60.1—General Provisions
§ 105-60.101 Purpose.

This Part 105-60 implements the
provisions of the Freedom of
Information Act, 5 U.S.C. 552 (“FOIA")
(Pub. L. 90--23, which codified Pub. L. 89~
487 and amended section 3 of the
Administrative Procedure Act, formerly
5 U.S.C. 1002 (1964 ed.); and Pub. L. 93~
502, popularly known as the Freedom of
Information Act Amendments of 1974.)
This part prescribes procedures by
which the public may inspect and obtain
copes of GSA records under the FOIA.

§ 105-60.102 Application.

This Part 105-80 applies to all records
and informational materials generated,
developed, or held by GSA which come
within the scope of 5 U.S.C. 552.

§ 105-60.103 Policy.
§ 105-60.103-1 Availabllity of records.

GSA records are available to the
greatest extent possible in keeping with
the spirit and intent of the FOIA. GSA
will furnish them promptly to any
member of the public upon request
addressed to the office designated in
§ 105-60.402-1 at fees specified in § 105~
60.305-8. The person making the request
need not have a particular interest in the
subject matter, nor must that person
provide justification for the request. The
requirement of the FOIA that records be
available to the public refers only to
records in being at the date of the
request and imposes no obligation on
GSA to compile a record in response to
a request.

§ 105-60.103-2 Applying exemptions.
GSA may deny a request for a GSA

record if the records falls within an
exemption to the FOIA as outlined in
Subpart 105-80.5. Except when a record
is classified or when disclosure would
violate any Federal statute, the authority
to withhold a record from disclosure is
permissive rather than mandatory. GSA
will not withhold a record unless there
is a compelling reason to do so. In the
absence of a compelling reason, GSA
will disclose a record although it
otherwise is subjec! to exemption.

§ 105-60.104 Records of other agencies.

(a) Other agencies' records managed
and administered by GSA. The
availability of records of other agencies
located in the National Archives of the
United States and Federal Archives and
Records Centers is governed by Part
105-61 (Public Use of Records, Donated
Historical Materials, and Facilities in
the National Archives and Records
Service),

(b) Current records of other agencies.
If GSA receives a request to make
available current records that are the
primary responsibility of another
agency, GSA will refer the request to the
agency concerned for appropriate
action. GSA will inform the requester
that GSA has forwarded the request to
the responsible agency.

§ 105-60.105 Inconsistent directives of
GSA superseded.

Any policies and procedures in any
GSA directive that are inconsistent with
the policies and procedures set forth in
this Part 105-80 are superseded 1o the
extent of that inconsistenay.

Subpart 105-60.2—Publication of
General Agency Information and Rules
in the Federal Register

§ 105-60.201 Published information and
rules.

In accordance with paragraph (a)(1) of
the FOIA (5 U.S.C. 552{a)(1)), GSA
publishes in the Federal Register, for the
guidance of the public, the following
general information concerning GSA:

(a) Description of the organization of
the Central Office and regional offices
and the established places at which, the
employees from whom, and the methods
whereby the public may obtain
information, make submittals or
requests, or obtain decisions.

(b) Statements of the general courses
and methods by which GSA functions
are channeled and determined, including
the nature and requirements of all
formal and informal procedures
available.

(c) Rules of procedure, descriptions of
forms available or the places where
forms may be obtained, and instructions



Federal Register / Vol. 46, No. 17 / Tuesday, January 27, 1981 / Rules and Regulations

8515

on the scope and contents of all papers,
reports, or examinations.

(d) Substantive rules of general
applicability adopted as authorized by
law and statements of general policy or
interpretations of general applicability
formulated and adopted by GSA.

(e) Each amendment, revision, or
repeal of the materials described in this
§ 105-60.201.

$105-60.202 Published materials avallable
lor sale to the public.

Substantive rules of general
ipplicability adopted by GSA as
authorized by law which this agency
publishes in the Federal Register and
which GSA makes available for sale to
the public are the Federal Procurement
Regulations, the General Services
Administration Procurement
Regulations, the Federal Property
Management Regulations, and the
General Services Administration Office
of Acquisition Policy Regulations. These
series of regulations are codified in Title
41 of the Code of Federal Regulations
and also are published in looseleaf
volume form. The looseleaf version of
the Federal Procurement Regulations is
available for purchase from the
Superintendent of Documents, U.S.
Government Printing Office,

Washington, DC 20402, at prices
established by that office. In addition,
all of these regulations are available for
sale by the Superintendent of
Documents in (a) daily Federal Register
form and (b) Code of Federal '
Regulations form, at prices established
by that office.

Subpart 105-60.3—Availabllity of
Opinions, Orders, Policies,
Interpretations, Manuals, and
Instructions

§105-60.301 General.

~ GSA makes available for public
inspection and copying the materials
described in paragraph (a)(2) of the
FOIA (5 U.S.C. 552(a)(2)), which are
listed in § 105-60.302, and an Index of
those materials as described in § 105~
60.304, at convenient locations and
times. Central Office materials are
located in Washington, DC; some are
also available at GSA regional offices.
Each regional office has the materials of
its region. All locations provide public
reading rooms or selected areas for the
inspection and copying of documents.
Reasonable copying services are

furnished at fees specified in § 105~
§0.305,

§105-60.302 Available materials.

GSA materials available under this
Subpart 105-60.3 are as follows:

(@) Final opinions, including
concurring and dissenting opinions and

orders, made in the adjudication of
CASes.

(b) Those statements of policy and
interpretations which have been
adopted by GSA and are not published
in the Federal Register.

(c) Administrative staff manuals and
instructions to staff affecting a member
of the public unless these materials are
promptly published and copies offered
for sale. (Any materials published and
offered for sale also will be available in
each reading room.)

§ 105-60.303 Rules for public Inspection
and copying.

(a) Locations. Reading rooms or
selected areas containing the materials
available for public inspection and
copying, described in § 105-60.302, are
located in the following places:

Central Office

(CSA Headquarters), Washington, DC,
Telephone: 202-566-1240

General Services Administration, 18th &
F Sts. NW., Library (Room 1033},
Washington, DC 20405

Region 1

Boston, Massachusetts (Comprising the
States of Connecticut, Maine,
Massachusetts, New Hampshire,
Rhode Island, and Vermont).
Telephone: 617-223-2868

Business Service Center, General
Services Administration, John W,
McCormack Building, Post Office &
Courthouse, Boston, MA 02109

Region 2

New York, New York (Comprising the
States of New Jersey, New York, the
Commonwealth of Puerto Rico and the
Virgin Islands). Telephone: 212-264-
1234

Business Service Center, General
Services Administration, 26 Federal
Plaza, NY, NY 10007

National Capital Area

Washington, DC (Comprising the
District of Columbia and the
metropolitan area). Telephone: 202~
472-1804

Business Service Center, General
Services Administration, 7th & D
Streets SW., Rm. 1050, Washington,
DC 20407

Region 3

Philadelphia, Pennsylvania (Comprising

the States of Delaware, Maryland,
Pennsylvania, Virginia, and West
Virginia), Telephone: 215-597-9613
Business Service Center, General
Services Administration, 9th & Market
Sts., Rm. 5142, Philadelphia, PA 19107

Region 4

Atlanta, Georgia (Comprising the States
of Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,

South Carolina, and Tennessee).
Telephone: 404-221-5103

Business Service Center, General
Services Administration, Richard B.
Russell Federal Building, U.S.
Courthouse, 75 Spring Street SW.,
Atlanta, GA 30303

Region 5

Chicago, lllinois (Comprising the States
of lllinois, Indiana, Michigan, Ohio,
Minnesota, and Wisconsin).
Telephone: 312-353-5383

Business Service Center, General
Services Administration, 230 South
Dearborn Street, Chicago, IL 60604

Region 6

Kansas City, Missouri (Comprising the
States of lowa, Kansas, Missouri, and
Nebraska). Telephone: 816-926-7203

Business Service Center, General
Services Administration, 1500 East
Bannister Road, Kansas City, MO
64131

Region 7

Fort Worth, Texas (Comprising the
States of Arkansas, Louisiana, New
Mexico, Texas, and Oklahoma).
Telephone: 817-334-3284

Business Service Center, General
Services Administration, 819 Taylor
Street, Fort Worth, TX 76102

Region 8

Denver, Colorado (Comprising the
Slates of Colorado, North Dakota,
South Dakota, Montana, Utah, and
Wyoming). Telephone: 303-324-2216

Business Service Center, General
Services Administration, Building 41,
Denver Federal Center, Denver, CO
80225

Region 9

San Francisco, California (Comprising
the States of Hawaii, California,
Nevada, and Arizona). Telephone:
415-556-0877

Business Service Center, General -
Services Administration, 525 Market
Street, San Francisco, CA 94105

Region 10

Seattle, Washington (Comprising the
States of Alaska, Idaho, Oregon, and
Washington). Telephone: 206~442~
5556

Business Service Center, General
Services Administration, 440 Federal
Building, 915 Second Avenue, Seattle,
WA 08174
(b) Time. The reading rooms or

selected areas will be open to the public

during the hours of business of the GSA
office in which they are located.

(c) Copying, GSA will furnish
reasonable copying services at fees
specified in § 105-60.305. The fees will
be posted in each reading room or
selected area. In suitable circumstances,
a member of the public may receive
authorization to copy materials
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personally under the procedures
determined by the authorizing official
(the Director of Public Information in the
Central Office or the Assistant Regional
Administrator for External Affairs in the
regional offices).

(d) Reading room and selected area
rules. (1) Age. GSA will not give
permission to inspect materials to a
persan under 16 years of age unless
accompanied by an adult who agrees to
remain with the minor while the minor
uses the materials.

(2) Handling of materials. The
unlawful removal or mutilation of
materials is forbidden by law and is
guniahable by fine or imprisonment or

oth. When requested by a reading
room or selected area allendant, a
person inspecting materials must
present for examination any briefcase,
handbag, notebook, package, envelope,
book, or other article that could contain
GSA informational materials.

(3) Reproduction services. The GSA
Central Office Library or the Regional
Business Service Centers will furnish
“reasonable reproduction” services for
available materials at the fees specified
in § 105-80.305.

§ 105-60.304 Index.

GSA will maintain and make
available for public inspection and
copying current indexes arranged by
subject matter providing identifying
information for the public regarding any
matter issued, adopted, or promulgated
after July 4, 1967, and described in
§ 105-60.302. GSA will publish quarterly
and make available copies of each index
or supplements thereto, The index will
be maintained for public inspection in
each reading room.

§ 105-60.305 Fees.

§ 105-80.305-1 Scope of section.

This section set forth policies and
procedures to be followed in the
assessment and collection of fees from a
requester for the search and
reproduction of GSA records.

§ 105-60,305-2 Record material avallable
without charge.

Each GSA reading room or selected
area provides a rack displaying GSA
records available to the public in that
region. Certain material related to bids
{excluding construction plans and
specifications) and any material
displayed on the rack are available
without charge upon request.

§ 105-60.305-3 Copy of GSA records
avallable at a fee.

GSA will make a record not subject to
exemption available at a time and place
mutually agreed upon by GSA and the
requester. GSA will agree either to (a) '

Y-A27010  0077(04X26-JAN-81-12:35:01)

show the originals to the requester, (b)
make one copy available at a fee, or (c)
a combination of these alternatives. In
the case of voluminous materials, GSA
will make coples as quickly as possible.
GSA may make a reasonable number of
additional copies al a fee when
commercial reproduction services are
not available to the requester.

§ 105-60.305-4 Waiver of fee.

Any request for waiver or reduction of
a fee should be included in the initial
letter requesting access to GSA records
under § 105-60.402-1. The waiver
request should explain how waiver of
fees primarily would benefit the public
and should comment on the following:

(a) How release of the records in
whole or in part primarily will benefit
the general public interest rather than a
commercial, financial or other private
interest, specifically:

(1) Whetker the requested information
is available to the general public
through other sources;

(2) How disclosure of the records will
enhance civic activities or the quality of
national life (e.g.. in the areas of public
safety, public health, economic well-
being, and integrity and efficiency in
government}); ;

(3) How the requester intends to
disseminate the records (or the public
benefits resulting from the disclosure of
the records) to a substantial part of the
general public.

(b) How waiver of fees will meet the
needs of indigent persons or relieve
substantial personal hardship.

{c) How the cooperation of the
requester has limited a costly request
resulting in a reduction of GSA
processing costs.

§ 105-60.305-5 Searches.

{a) GSA may charge for the time spent
in the following activities in determining
“search time" subject to applicable fees
as provided in § 105-60.305-8:

(1) Time spent in trying to locate GSA
records which come within the scope of
the reques!;

(2) Time spent in either transporting a
necessary agency searcher to a place of
record storage, or in transporting
records to the locations of a necessary
agency searcher; and

(3) Direct costs invoiving the use of
computer time to locate and extract
requested records.

(b) GSA will not charge for the time
spent in the following activities in
determining “search time" subject to
applicable fees as provided in § 105~
60.305-8:

(1) Time spent in examining &
requested record to determine whether
GSA can or should assert an exemption;
or

(2) Time spent in deleting exempt
matter being withheld from records
otherwise made available; or

(3) Time spent in monitoring a
requester’s inspection of disclosed
agency records; or

{4) Time spen! in operating
reproduction facilities,

§ 105-60,305-6 Prepayment of fees over
$10.

GSA will require prepayment of fees
for search and reproduction which are
likely to exceed $10. When the
anticipated total fee exceeds $10, the
requester will receive notice to prepay,
and GSA will remit the excess paid by
the requester or will bill the requester an
additional amount according to
variations between the final fee and the
amount prepaid.

§ 105-60.305-7 Form of paymentL.

Requesters should pay fees by check
or money order made out to the General
Services Administration and addressed
to the official named by GSA in its
correspondence.

§ 105-60.305-8 Fee schedule.

In computing applicable fees, GSA
will consider only the following costs in
providing the requested records:

(a) Reproduction fees. (1) The fee for
reproducing copies of GSA records (by
routine electrostatic copying) up to and
including 8% by 14 inches is $0.10 per

page.

(2) The fee for reproducing copies of
GSA records over 8% by 14 inches or
whose physical characteristics do not
permit reproduction by routine
electrostatic copying or which require
reduction, enlargement, or other special
technical services is the direct cost of
reproducing the records through
Government or commerical sources.

(b) Search fees. (1) The standard
search fee is §5 per hour or fraction
thereof beyond the initial half hour used
to locate the requested records.

(2) When GSA must use professional
staff to search for the requested records
because clerical staff would be unable
to locate them, the search fee is $10 per
hour or fraction thereof beyond the
initial half hour used to locate the
requested records,

(3) When the search includes
nonpersonnel expenditures to locate and
extract requested records, such as
computer time or transportation
expenses, the applicable fee is the direct
cost to GSA.

§ 105-60.305-9 Fees for authenticated and
attested coples.

The fees set forth in § 105-60.305-8
apply to requests for authenticated and
attested copies of GSA records.
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Subpart 105-60.4—Described Records

§105-80.401 General,

(a) Excepl for records made available
in accordance with Subparts 105-60.2
and 105-60.3, GSA promptly will make
records avallable to a requester when
the request reasonably describes the
records unless GSA invokes an
exemption in accordance with Subpart
105-60.5. Although the burden of
ressonable description of the records
rests with the requester, GSA will assist
in identification.

(b) Upon receipt of a request that does
not reasonably describe the records
requested, GSA may contact the
requester to seek a more specific
description. The 10-workday time limit
set forth in § 105-80.402-2 will not start
until the official identified in § 105-
£0.402-1 receives a request reasonably
describing the records.

§ 105-60.402 Procedures for making
records available,

This section sets forth initial
procedures for making records available
when they are requested. These
procedures do not apply to records of
other agencies that have been
transferred to the National Archives and
Records Service in accordance with the
Federal Records Act of 1950 (44 U.S.C,
2103 and 3103); in those cases, the
procedures in Part 105-61 govern.

§ 105-60.402-1 Submission of requests
for described records.

For records located in the GSA
Central Office, the requester should
submit a request in writing to the
director of Public Information, General
Services Administration (X1),
Washington, DC 20405. For records
located in the GSA regional offices, the
requester should submit a request to the
Assistant Regional Administrator for
External Affairs for the relevant region,
at the address listed in § 105-60.303(a).
Requests should include the words,
"FREEDOM OF INFORMATION
REQUEST,” prominently marked on
both the face of the request letter and
the envelope. The 10-workday time limit
for agency decisions set forth in § 105~
60.402-2 begins with receipt of a request
in the office of the appropriate official
identified in this section. A requester
who has questions concerning an FOIA
request may consult the GSA Director of
Public Information, 18th and F Streets

:ew.. Washington, DC 20405 (202) 566~
231, !

§105-60.402-2 Response to initial
requests,

GSA will mail a response to an initial
FOIA request within 10 workdays (that
s, excluding Saturdays, Sundays, and

legal public holidays) after receipt of a
request by the office of the appropriate
official specified in § 105-80,402-1, In
unusual circumstances, GSA will inform
the requester of the agency's need to
take an extension of time.

§ 105-60.403 Appeal within GSA.

{a) A requester who receives a denial,
in whole or in part, of a request may
appeal that decision within GSA. The
requester shall direct the appeal to the
Director of Public Information, General
Services Administration (XI),
Washington, DC 20405, regardless
whether the denial being appealed was
made by a Central Office official or by a
Regional Administrator.

(b) The Director of Public Information
must receive an appeal no later than 30
calendar days after receipt by the
requester of the initial denial of access.

(c) The requester must appeal in
writing and include a brief statement of
the reasons he or she thinks GSA should
release the records and enclose copies
of the initial request and denial. The
appeal letter should include the words,
“FREEDOM OF INFORMATION
APPEAL," on both the face of the appeal
letter and on the envelope. GSA has 20
workdays after the receipt of an appeal
to make a determination with respect to
the appeal. The 20-workday time limit
shall not begin until the office of the
Director of Public Information receives
the appeal.

(d) If the Administrator of General
Services made the initial denial, there
shall be no right to appeal within GSA.

(e) A requester who has received a
denial of an appeal, or who has no right
of appeal within GSA, may seek judicial
review of GSA's decision in the United
States district court in the district in
which the requester resides or has a
principal place of business, or where the
records are situated, or in the District of
Columbia.

§ 105-60,404 Extension of time limits.

In unusual circumstances the Director
of Public Information may extend the
time limits prescribed in §§ 105-60.402
and 105-80.403. GSA will provide a
written notice to the requester of any
extension of time limits.

Subpart 105-60.5—Exemptions

§ 105-60.501 Categories of records
exempt from disclosure under the FOIA.

(a) 5 U.S.C. 552(b) provides that the
requirements of the FOIA do not apply
to matters that are:

(1) Specifically authorized under
criteria established by an Executive
order to be kep! secret in the interest of
national defense or foreign policy and

that are, in fact, properly classified
under the Executive order;

(2) Related solely to the internal
personnel rules and practices of an
agency;

(3) Specifically exempted from
disclosure by statute, other than the
Privacy Act, provided that the statute (i)
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue or (ii)
establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that are privileged or
confidential;

(5) Interagency or intra-agency
memorandums or letters which would
not be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Investigatory records compiled for
law enforcement purposes, but only to
the extent that the production of these
records would:

(i) Interfere with enforcement
proceedings;

(ii) Deprive a person of a right to a fair
trial or an impartial adjudication;

(iif) Constitute an unwarranted
invasion of personal privacy;

(iv) Disclose the identity of a
confidential source and, in the case of a
record compiled by a criminal law
enforcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the
confidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Contained in or related to
examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; and

(9) Geological and geophysical
information and data, including maps,
concerning wells.

(b) GSA will provide any reasonably
segregable portion of a record to a
requester after deletion of the portions
that are exemp! under this section.

{c) GSA will invoke no exemption
under this section if the requested
records would be available under the
Privacy Act of 1974 and implementing
regulations, Part 105-64, or if disclosure
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would cause no demonstrable harm to
any public or private interest.

Subpart 105-60.6—Subpoenas or
Other Legal Demands for Records

§ 105-60.601 Service of subpoena or other
legal demand.

§ 105-60.601-1 GSA administrative
records.

(8) A subpoena duces tecum or other
legal demand for the production of
records held by GSA should be
addressed to the General Counsel,
General Services Administration (L),
Washington, DC 20405, with respect to
GSA Central Office records; to the
appropriate Regional Counsel, for
records in GSA regional offices; or to the
Administrator of General Services.

(b) The General Counsel, Deputy
General Counsel, Assistant General
Counsels, Inspector General, and, with
respect to records in a GSA regional
office, also the Regional Administrator
and Regional Counsel are the only GSA
employees authorized to accept service
of a subpoena duces tecum or other
legal demands on behalf of GSA.

§ 105.60.601-2 Records Transferred to the
National Archives and Records Service.

{8) Access to records transferred to a
Federal Archives and Records Center
(see § 105-61.001-3) is controlled by the
instructions and restrictions imposed on
GSA by the Federal agency that
transferred the records to the Federal
Records Center. GSA will honor a
subpoena duces tecum or other legal
demand for the production of these
records, to the extent required by law, if
the transferring agency has imposed no
restrictions. In contrast, when the
transferring agency has imposed
restrictions, GSA will notify the
authority issuing the subpoena or other
legal demand and will request authority
to pursue the matter directly with the
transferring agency.

(b) The Administrator of General
Services, the Archivist of the United
States, the General Counsel, the Deputy
General Counsel, the Assistant General
Counsels, the Regional Administrators,
and the Regional Counsels, as
appropriate, and the Director of the
Federal Archives and Records Center in
which records are stored are the only
GSA officials authorized to accept a
subpoena or other legal demand for
records transferred to a Federal
Archives and Records Center.

{c) A subpoena duces tecum or other
legal demand for the production of
records designated as “archives" or
“donated historical materials"
administered by the National Archives
and Records Service (see §§ 105-61.001-

2 and 105-61.001-4) may be served only

on the Administrator of General

Services, the Archivist of the United

States, the General Counsel, or the

appropriate Assistant Archivist,

Regional Counsel, Director of a Federal

Archives and Records Center, or

Director of a Presidential Library.
Dated: January 15, 1981,

Ray Kline.

Acting Administrator of General Services.

{FR Doc. 11-2948 Filed 1-26-81; 845 am)

BILLING CODE 6820-38-M

—_— .

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
42 CFR Part 60

45 CFR Part 126

Health Education Assistance Loan
Program

AGENCY: Public Health Service (PHS),
(HHS).
AcTION: Final regulations.

SUMMARY: This rule amends regulations
for the Health Education Assistance
Loan (HEAL) Program, authorized by the
PHS Act, by: (1) removing the
prohibition against receipt of a HEAL
loan during the same school year in
which a student receives loans from
other federally provided or assisted loan
programs under part B of Title IV of the
Higher Education Act of 1985, (2)
establishing a more flexible definition of
academic year, (3) raising the maximum
amount which may be borrowed, (4)
changing the maximum interest rate, and
(5) redesignating the location of the
regulations in the code of Federal:
Regulations (CFR).

EFFECTIVE DATE: These regulations are
effective on January 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mrs. Alice Swift, Bureau of Health,
Personnel Development and Service,
Health Services Administration, 3700
East-West Highway, Center Building,
Room G-66, Hyattsville, Maryland 20782
(Telephone 301-436-6788).
SUPPLEMENTARY INFORMATION: The U.S,
Commissioner of Education, Department
of Health, Education, and Welfare, with
the approval of the Secretary of Health,
Education and Welfare published in the
Federal Register on August 3, 1978 (43
FR 34320) interim-final regulations
adding a new part 126 entitled “Health
Education Assistance Loan Program” to
Title 45 of the CFR. This new part 126
established the HEAL Program

authorized by section 727 of the PHS
Act.

Section 727 of the Act (42 U.S.C. 294)
authorizes the Secretary to provide a
Federal program of student loan
insurance for graduate students in
health professions schools of medicine,
osteopathic medicine, dentistry,
veterinary medicine, optometry,
podiatry, public health and pharmacy.

The Assistant Secretary for Health,
HHS, with the approval of the Secretary
of HHS, is amending the interim-final
regulations to implement the provisions
of Title 11 of Pub. L, 96-76, Pub. L. 96-538,
and to include other necessary technical
changes. These changes are issued as
final regulations. The Department will
later issue additional amendments to
these regulations which will address the
public comments on the interim-final
rule.

This rule also transfers the HEAL
Program regulations from Part 126 of
Title 45, CFR (Public Welfare) to a new
Part 60 in Title 42, CFR (Public Health).
Accordingly, 45 CFR Part 126 is now
reserved. This redesignation reflects the
transfer of the Federal administration of
the HEAL am from the Office of
Education to the PHS. This transfer was
announced in a notice in the Federal
Register of May 21, 1980.

The Department certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act, Pub. L.
96-354, since the regulations are
technical in nature in that they
implement statutory changes and
redesignate existing regulations in the
Code of Federal Regulations,

The following is a brief summary of
these changes:

§ 126.5(60.5) Who is an eligible student
borrower?

Section 126.5(g) of the interim-final
regulations prohibits the receipt of a
loan under the guaranteed student loan
program for any part of the same
academic year during which a HEAL
loan is received. The regulations have
been amended by deleting this
paragraph to reflect the amendment
made by Pub. L. 96-538, enacted
December 17, 1980.

§ 126.7(60.7) The loan application
process.

Sections 126.7(b) and 126.10, new
60.7(b) and 60.10, have been revised to
reflect the standard definition of
academic year contained in other
student assistance programs authorized
under the PHS Act. Under the current
definition in the interim-final
regulations, an academic year is 12
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months in duration. The normal
academic term for most health
professions schools is 9 months. It is
possible, therefore, for a full academic
vear to be completed and another
academic year to begin within 12
months. This amendment will permit the
calculation of loan amounts on the basis
of approximately a 9-month academic
session extending from September to
June,

§ 126,10 (60.10) How much can be
,‘xn,'-r(m'r.‘(i?

Section 126.10 of the interim-final
regulations provides that eligible
students enrolled in programs of
medicine, osteopathic medicine,
dentistry, veterinary medicine,
optometry, podiatry, and public health
may borrow up to $10,000 principal for
each academic year, up to a total
principal amount of $50,000. A pharmacy
student may borrow up to $7.500
principal for each academic year, up to a
total principal amount of $37,500. Pub. L.
06-76, enacted September 29, 1979,
increases the authority of the Secretary
to provide loan insurance for students in
schools of medicine, osteopathic
medicine, and dentistry up to $15,000 a
vear and an aggregate sum of $80,000, if
the Secretary determines that the cost of
education requires this higher loan limit.
The regulations have been amended to
reflect this statutory change.

§ 126.13(60.13) Interest

In accordance with Section 731(b) of
the Act prior to its amendment by Pub.

L. 96-538, § 126.13 of the regulations
provides that the interest rate on a

HEAL loan may not exceed 12 percent
per year on the unpaid principal balance
of the loan, Pub. L. 96-538 amended
section 731 to provide that the maximum
interest rate may not exceed the average
of the bond equivalent rates of the 91-
day Treasury bills auctioned for the
previous quarter plus 3% percentage
points, rounded to the next higher one-
eighth of 1 percent. These regulations
revise the interim-final regulations to
reflect this change.

When these regulations become
effective, they will apply to all HEAL
loans, including outstanding loans,
except that:

1. The new loan limits will only apply
o educational costs beginning with the
1880-81 academic year. L

2. School officials and lenders should
apply the new definition to the
academic year beginning July 1, 1880.

3. New interest rates will not apply to
outstanding loans but will apply to new
HEAL loans made after January 27, 1981.

These amendments are technical in
Nature in that they implement statutory

changes and redesignate existing
regulations in the CFR. The Secretary
has determined, according to 5 U.S.C.
553 and Department policy, that it would
be unnecessary and contrary to the
public interest to follow proposed
rulemaking procedures or to delay the
effective date of these regulations.

45 CFR Part 126 [Redesignated as 42
CFR Part 60]

1. 45 CFR Part 126 is redesignated as
42 CFR Part 60.

2. 42 CFR Par! 60 is amended as
follows:

Dated: January 9, 1981.
Julius B. Richmond,
Assistant Secretary for Health.

Approved: Junuary 14, 1981.
Patricia Roberts Harris,
Secretary.

45 CFR Part 126 is redesignated as 42
CFR Part 60 and amended as follows:

PART 60—HEALTH EDUCATION
ASSISTANCE LOAN PROGRAM

§60.5 Who Is an eligible student
borrower? [Amended)

Paragraph 60.5(g) is deleted and
reserved.

§60.7 The loan application process.
[Amended]

Paragraph 60.7(b) is revised by
deleting “12-month".

Section 60.10 is revised to read as
follows:

§60.10 How much can be borrowed?

(&) Student borrower. An eligible
student borrower may borrow an
amount for an academic year equal to
the difference between: (1) the student’s
cost of education for that period as
defined in § 80.5(h); and (2) the amount
of other student aid he or she will
receive for that period within the
following limitations:

(i) A student enrolled in a school of
medicine, osteopathic medicine, or
dentistry may borrow $50,000 under this
part, or up to $60,000 if the student's
costs, as described in § 60.5(h), justify
this amount. This amount received may
not exceed $15,000 per academic year.

(ii) a student enrolled in a school of
veterinary medicine, optometry,
podiatry, or public health may borrow
up to $50,000 under this part. This
amount received may not exceed $10,000
per academic year.

(iii) A student enrolled in a pharmacy
school may borrow up to $37,500 under
this part. This amount received may not
exceed $7,500 per academic year.

(iv) For purposes of this paragraph, an
academic year means the traditional
approximately 8-month September to
June annual session. For the purpose of
computing academic year equivalents

for students who, during a 12-month
period, attend for a longer period than
the traditional academic year, the
academic year will be considered o be
9 months in length.

(b) Nonstudent borrower. An eligible
nonstudent may borrow amounts under
this authority with the following
restrictions:

(1) In no case may an eligible
nonstudent borrower receive a loan that
is greater than the sum of the HEAL
insurance premium plus the interest that
is expected to accrue and must be paid
on the borrower's HEAL loans during
the period for which the new'loan is
intended.

(2) An eligible nonstudent in the field
of medicine, osteopathic medicine, or
dentistry may borrow up to $50,000
under this part including loans obtained
while the borrower was a student, or
$60,000, if the borrower's costs require
this increase. The loan amount may not
exceed $15,000 per 12-month period.

(3) an eligible nonstudent in the field
of pharmacy may borrow up to $37,500
under this authority, including loans
obtained while the borrower was a
student. The loan amount received
under this part may not exceed $7,500
per 12-month period.

(4) An eligible nonstudent in the field
of veterinary medicine, optometry,
podiatry or public health may borrow
under this authority up to $50,000,
including loans obtained while the
borrower was a student, The loan
amount received under this part may not
exceed $10,000 per 12-month period.

Paragraph (a) of this section is revised
to read as follows:

§60.13 Interest.

(a) Rate. At the lender’s option, the
interest rate on the HEAL loan may be
calculated on a fixed rate or on @
variable rate basis, However, whichever
method is selected must continue over
the life of the loan, except where the
loan is consolidated with another HEAL
loan.

(1) Interest that is calculated on a
fixed rate basis is determined for the life
of the loan during the calendar quarter
in which the loan is executed. It may not
exceed the rate determined for that
quarter by the Secretary under section
60.13(a)(3) of this section.

(2) Interest that is calculated on a
variable rate basis varies every
calendar quarter throughout the life of
the loan as the market price of U.S.
Treasury bills changes. For any quarter
it may not exceed the rate determined
by the Secretary under section
60.13(a)(3) of this section.

(3) For each calender quarter the
Secretary determines the maximum
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annual HEAL interest rate by: (i)
determining the average of the bond
equivalent rates reported for the 91-day
U.S. Treasury bills auctioned for the
preceding calendar quarter, (ii) adding
3% percentage points; and (iii) rounding
that figure to the next higher one-eighth
of one percent.

(4) The Secretary will announce the
rate determined under section
60.13(a)(3) of this section on a guarterly
basis through a notice published in the
Federal Register.

{Section 215 of the Public Health Service Act,
58 Stat, 690, as amended, 63 Stat. 35 (42
U.S.C. 216); Sec. 729 of the Public Health
Service Act, 93 Stat. 582 (42 U.S.C. 264c))
(Catalog of Federal Domestic Assistance
Number 13.574; Health Education Assistance
Loan Program)

[FR Doc. 63-3180 Filed 1-26-81: 845 am)

BILLING CODE 4110-84-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Public Land Order 5854

[M-41628]

Montana; Revocation of Public Water
Reserve No. 158

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order revokes an
Executive Order which withdrew 120
acres as a public water reserve. The
surface estate has been patented to the
State Fish and Game Commission under
the Recreation and Public Purposes Act
of June 14, 1926, as amended, 43 U.S.C.
869; 8694, This order will open the
lands to nonmetalliferous mineral
location under the mining laws.

EFFECTIVE DATE: February 24, 1981.

FOR FURTHER INFORMATION CONTACT:
Edgar D. Stark, Acting Chief, Branch of
Lands and Minerals Operations,
Montana State Office, 406-657~6291,

By virtue of the authority contained in
Section 204 of the Federal Land Policy
and Management Act of 1976; 90 Stat.
2751; 43 U.S.C. 1714, it is ordered as
follows:

1. The Executive Order dated July 24,
1935, which withdrew the following
described lands for use as a public
water reserve is hereby revoked in its
entirety:

Montana Principal Meridian

T.4S.R.17E,
Sec. 4, SWWUNEY,, NEWSW Y, NW4SE Y.

The area described contains 120.00
acres in Stillwater County, Montana.

2. At 10 a.m., on February 24, 1981, the
lands will be open to nonmetalliferous
mineral location under the United States
mining laws. They have been and
continue to be open to metalliferous
mineral location under the United States
mining laws and to epplications and
offers under the mineral leasing laws,

Inguiries concerning the lands should
be addressed to the Chief, Branch of
Lands and Minerals Operations, Bureau
of Land Management, P.O. Box 30157,
Billings, Montana 59107.

Guy R. Martin,

Assistant Secretary of the Interior.
January 19, 1961.

{FR Doc. B1-2968 Filed 1-20-81; &45 am)
BILLING CODE 4310-84-M

43 CFR Public Land Order 5855
[ORE 016183-C]

Oregon; Partial Revocation of Public
Land Order No. 3869

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order revokes a public
land order in part as to 97.58 acres of
lands withdrawn as recreation sites for
use by the Bureau of Land Management.
This action will restore the lands to
operation of the mining laws. The land
in T, 27 S., R. 10 W., will be open to
disposition under the public land laws
generally.

EFFECTIVE DATE: February 24, 1981.

FOR FURTHER INFORMATION CONTACT:
Champ C. Vaughan, Jr,, Oregon State
Office, 503-231-8905.

By virtue of the authority contained in
Section 204 of the Federal Land Policy
and Management Act of 1976, 90 Stat.
2751; 43 US.C, 1714, it is ordered as
follows:

1. Public Land Order No. 3868 of
November 12, 1065, which withdrew
certain lands for use by the Bureau of
Land Management as recreation sites is
hereby revoked so far as it affects the
following described lands:

Willamette Meridian

Revested Oregon and California Railroad
Crant Land

T.278,.R.10W,

Sec. 4, SYHESW YSW!'H,
T.22S,R. 11 W,

Sec. 14, Lots 5 and 6.

The areas described aggregate 97.58 acres
in Coos County.

2. At 10 a.m., on February 24, 1981, the
lands will be open to location under the

United States mining laws. The lands
have been and continue to be open to
applications and offers under the
mineral leasing laws.

3. At 10 a.m., on February 24, 1981,
subject to valid existing rights, the
provisions of existing withdrawals, and
the requirements of applicable law, the
land in T. 27 S., R. 10 W,, will be open to
such forms of disposition as may by law
be made of revested Oregon and
California Railroad Grant Land.

4. ThelandinT.27 S, R.11 W,
remains segregated from operation of
the public land laws generally by
Timber Preservation Area withdrawal of
November 8, 1946,

Inquiries concerning the lands shoud
be addressed to the State Director,
Bureau of Land Management, P.O. Box
2965, Portlant, Oregon 97208.

Guy R. Martin,
Assistant Secretary of the Interior.

January 18, 1681.
(PR Doc. 81-2991 Piled 1-26-81; 845 am|
BILLING CODE 4310-84-M

ACTION
45 CFR Part 1226

Prohibitions on Electoral and Lobbying
Activities

AGENCY: Action.
AcTiON: Final regulation.

sUMMARY: These are the final
regulations implementing restrictions on
certain volunteer activity related to the
use of appropriated funds in connection
with electoral and lobbying activities.
Certain revisions have been made in
response to comments and suggestions
from volunteers, program sponsors, and
other members of the public.

DATE: This regulation shall take effect
on March 13, 1981.

FOR FURTHER INFORMATION CONTACT:
Barbara |. Kelley, General Counsel,
ACTION, 806 Connecticut Avenue NW.,
Washington, D.C. 20525 (202) 254-3116.
SUPPLEMENTARY INFORMATION: Seclion
403 of the Domestic Volunteer Service
Act of 1973 (Pub. L. 93-113, as amended)
prohibits the involvement of volunteer
programs or the use of funds in election
activities, voter registration activities
and in providing transportation to the
polls. Under the 1979 amendments to the
Domestic Volunteer Service Act (Public
Law 96-143, December 13, 1979),
subsection 403(b)(2) was added which
also prohibits the involvement of such
programs in any activity for the purpose
of influencing the passage or defeat of
legislation or proposals iy initiative
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petition. The Director of ACTION is
required, under subsection 403(c), to
adopt rules enforcing the restrictions
contained in this section, and such rules
must be in accord with the specific
provision as well as the broad

legislative intent. In addition, Section
415(b) of the Act makes the Hatch Act,
Subchapter 111 of Chapter 73, Title 5,
United States Code, applicable to

certain volunteers serving under the
Domestic Volunteer Service Act. A
proposed regulation implementing these
provisions was published on December
8, 1080 in the Federal Register for
comment.

The Agency has considered the public
comments received and has determined
to adopt the proposed regulations with
some modifications. Discussed below
gre the provisions of the final regulation
and the major public comments the
Agency received in response to its
propased regulation. While this
regulation has been developed with
consideration of comments from the
public, as a matter involving volunteers,
it is exempt from the requirements of
Executive Order 12044, Improving
Government Regulations.

L. Description of the Regulation

This regulation prescribes certain
areas of activity prohibited under the
Domestic Volunteer Service Act of 1973,
as amended. Also included are
provisions under the Hatch Act which
are applicable to full time and certain
part time volunteers enrolled in
programs authorized under Title I of the
Domestic Volunteer Service Act.

The approach of this regulation is
twofold: (1) Restrictions on the
assignment of ACTION volunteers to or
the receipt of funds by certain
organizations because of the nature of
the organization or its activities; (2)
restrictions on volunteer assignments
and activity. The organizational
restrictions are based on the premise
that the assignment of volunteers or the
receipt of ACTION funds by certain
organizations (regardless of the
proposed assignment or activity of the
volunteer) is preclyded because of the
organization's stated purpose or the
nature of its activities.

In reference to the restrictions on
volunteer assignments and activities,
there are four basic areas of prohibited
activities: (1) Bectoral; (2) voters
registration; (3) voter transportation to
lhe_ polls; and (4) efforts to influence
legislation. The prohibitions are directed
to the use of ACTION funds.
Accordingly, this regulation is
applicable to volunteer and other
iclivities supported by such funds.

The Domestic Volunteer Service Act

provides two exceplions to the

rohibition on efforts to influence
egislation: (1) At the request of a
legislative body, committee or member
thereof, and (2) regarding an
authorization or appropriation measure
directly affecting the operation of the
project or program. The regulation
prescribes the conditions under which
activities pursuant to these exceptions
may be undertaken, The regulation also
prescribes the applicability of the
restrictions to sponsor organization
employees and the obligations of
sponsors to ensure observance of the
regulation.

IL. Discussion of Modifications
A. Nature of Comments Received

The Agency received numerous
comments by volunteers, sponsors, and
other members of the public on the
proposed regulations, particularly from
volunteers and program sponsors in the
Older American Volunteer Programs.
The vast majority of the comments
pertained to the prohibitions on efforts
to influence the passage or defeal of
legislation, and the exceptions thereto.
The following is the Agency response to
the substantive comments, and the
resulting modifications.

Section 1226.9, Exceptions. Several
suggested changes have been adopted
regarding the two exceptions to the
prohibitions on efforts to influence
legislation. Subparagraph (a)(2) is

revised to delete the phrase “with

specificity” in regard to the written
request from a legislature, or a
committee or member thereof, for a
volunteer’s assistance. The phrase “with
specificity,” which created some
confusion, is redundant since provision
of the subparagraph otherwise requires
that the request state "“the type of
representation or assistance required
and the issue to be addressed.”

In subparagraph (b)(1) of § 1226.9, the
requirement that the sponsor
organization receive “approval from the
State Director prior to the volunteer
engaging in such activity" has been
deleted. This provision generated the
most comment of any provision in the
proposed regulation. Such comments
uniformly stated that the requirement of
prior approval was cumbersome and
would place an unnecessary burden on
volunteers and sponsors. After review
and consideration, the Agency has
decided that a notification provision
would suffice. Accordingly,

§ 1226.9(b)(1) has been revised to read:
“The sponsor organization provides
notification to the State Director on a
quarterly basis of all activity occurring

pursuant to this exception.” This
exception allows volunteers to testify or
make representations to a legislative
body regarding an authorization or
appropriation directly affecting the
operation of the program. The legislative
intent behind this exception, in part,
was to allow volunteers, and program
sponsors, to be able to approach and
maintain contact with local legislative
bodies concerning appropriations
required for their programs. It was
determined that while it is necessary for
ACTION personnel to be aware of and
monitor activities undertaken pursuant
to this exception, it was not necessary
to impose a requirement of prior
approval of the ACTION State Director
as a condition to such activities.

Several persons expressed concern
about the relationship between the
exceptions in § 1226.9 and the last
sentence in § 1226.9(c). Since activity
permitted under § 1226.9(b) may
legitimately require ongoing contact
with a legislative body, as for example
in seeking a local appropriation for a
program, the last sentence of § 1226.9(c),
which states:

(njothing herein shall authorize any ongoing
or continuing contact with a legislature or its
members, regarding proposed or pending
legislation, has been deleted. However, it is
stressed that the requirement in § 1226.9(c)
that any activity by volunteers under either
exception (a) or (b) must be incidental to
their regular work assignment.

A relatively large number of
comments revealed substantial
confusion concerning the application of
the Hatch Act to part time volunteers.
Section 1226.11(a)(1) is revised to
substitute the phrase “Title I, Part C of
the Act” for “Section 122(c]) of the Act.”
This revision will clarify that the Hatch
Act does not apply to volunteers
enrolled in the Older American
Volunteer Programs, regardless of the
number of hours of weekly service. Also,
the new language is added to
subparagraph (c) of § 1226.11 to provide
further clarification on this point.

Several comments suggested the
deletion of § 1226.8(d), concerning
restrictions on efforts to influence
legislation. The prohibition on lobbying
arises from the Domestic Volunteer
Service Act of 1973, as amended, with
which the Agency must comply in the
operation and administration of its
volunteer programs. The provisions set
forth in § 1226.8(d) describe activities
and conduct considered to be within the
scope of the statutory prohibition. After
review and reconsideration, the Agency
has concluded that such provisions must
be retained pursuant to the statute.

Other comments pertained to the
scope of coverage of the regulation
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under circumstances where volunteers
are “reasonably perceived by others" to
be performing as volunteers, as provided
in § 1226.7(b) and § 1226.11 (b)(2) and
(c). Because the applicability of these
provisions is often determined by the
facts of a particular situation, the
Agency determined it would be more
appropriate to address these concerns
through interpretative guidance than
through revision to the regulations.

Accordingly, Part 1226 is added to 45
CFR and is published in final form to
read as follows.

PART 1226—PROHIBITIONS ON
ELECTORAL AND LOBBYING
ACTIVITIES

Subpart A—General Provisions

Sec.

12261 Purpose.
1226.2 Scope.
12263 Definitions.

Subpart B—Sponsoring Organization

12264 General.

12265 Electoral, voter registration, and
other activities.

Subpart C—Volunteer Activities
12266 General,

1226.7 Scope.

12268 Prohibited activities.
12268 Exceptions.

1226.10 Hatch Act restrictions.
122611 Part time volunteers.

Subpart D—Sponsor Employee Activities
122612 Sponsor employees.
122613 Obligation of sponsors.

Authority: Secs, 403, 415(b), Pub. L. 83-113,
87 Stat. 408, 411-412.

Subpart A—General Provisions

§ 1226.1 Purpose.

This part implements provisions of the
Domestic Volunteer Service Act, 1973,
87 Stat, 394, Pub. L. 93-113, as amended,
hereinafter referred to as the Act,
pertaining to the prohibited use of
Federal funds or the involvement of
agency programs and volunteers in
electoral and lobbying activities. These
regulations are designed to define and
clarify the nature and scope of
prohibited activities to ensure that
programs under the Act and volunteer
activities are conducted within the
statutory bounds established by the Act.
The penalties for violation of the
regulations are also prescribed. The
statutory source of the prohibitions upon
electoral and lobbying activities is
section 403 (a) and (b) of the Act. Rules
applying to the Hatch Act (Title III of
Chapter 73, Title 5, United States Code)
to full time and certain part time
volunteers, as required by Section 415(b)
of the Act, are also set forth herein.

(Secs, 403, 415(b), Pub. L. 83-113, 87 Stal. 408,
411-412)

§1226.2 Scope.

This part applies, except where
otherwise noted, to all full time and part
time volunteers serving in a program
authorized by the Act, including VISTA,
Service Learning and the Older
American Volunteer Programs. It also
applies to employees of sponsoring
organizations, whose salaries, or other
compensation, are paid, in whole or in
part, with agency funds.

{Secs. 403, 415(b), Pub. L. 83-113, 87 Stal. 408,
411-412)

§1226.3 Definitions.

(a) The “Act” means the Domestic
Volunteer Service Act of 1973, as
amended, Pub, L. 93-113 (42 U.S.C. 4951
et seq.).

(b) “Assistance” means funds,
volunteers or volunteer training, which
is paid for from funds appropriated for
the purpose of supporting activities
under the Act, and includes locally
provided funds required by law,
regulation or policy as a local
conttibution to activities authorized by
the Act.

(c) “Full time" when used in the
context of volunteer service, means
service of not less than 35 hours per
week.

(d) “Part time" when used in the
context of volunteer service, means
service that is less than full time.

(e) “Recipient” or “sponsor
organization" means any organization
that receives assistance under the Act.

(f) “Volunteer” means an individual
enrolled for service in a program or
project that is authorized by or which
receives assistance under the Act.

(g) “Legislative body" includes the
United States Congress, State and
Territorial Legislatures and locally
elected or appointed bodies with the
authority to enact laws.

(h) “Public office” includes any
Federal, State, local elective, or party
office.

(1) “Party office” means an elective
position in & national, state or local
organization or committees or
convention of such organization, which
has, as a principal purpose, support or
opposition to candidates for public
office.

(j) “Legislation" means bills,
resolutions, amendments, nominations
and other matters pending or proposed
in a legislative body and includes any
other matter which may be the subject
of action by the legislative body.

(Secs. 403, 415(b), Pub. L. 83-113, 87 Stat. 408,
411-412)’

Subpart B—Sponsoring Organization

§1226.4 General.

Under section 403 of the Act,
volunteer programs may not be
conducted in a manner which supports
or results in the identification of such
programs with prohibited activities. This
section prescribes the nature and extent
of involvement in such activity by an
organization which would preclude the
assignment of volunteers to the
organization,

{Secs. 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
411-412)

§ 1226.5 Electoral, voter registration, and
other activities.

Volunteers or other assistance, in any
program under the Act shall not be
assigned or provided to an organization
if a principal purpose or activity of the
organization includes any of the
following activities:

{a) Electoral Activities—Any activity
designed to influence the outcome of
elections to any public office, such as

{1) Actively campaigning for or
against or supporting candidates for
public office;

(2) Raising, soliciting or collecting
funds for candidates for public office;

(3) Preparing, distributing or providing
funds for campaign literature for
candidates, including leaflets pamphlets,
and material designed for the print or
electronic media;

(b) Voter Registration Activities—
Any voter registration activity, such as

(1) Providing transportation of
individuals to voter registration sites;

(2) Providing assistance to individuals
in the process of registering to vote,
including determinations of eligibility:

(3) Disseminating official voter
registration material.

(c) Transportation to the Polls—
Providing voters or prospective voters
with transportation to the polls or
raising, soﬁciting or collecting funds for
such activity.

(d) Any program sponsor which,
subsequent to the receipt of any federal
assistance under the Act, makes as one
of its principal purposes or activities
any of the activities described in
§ 12265 hereof shall be subject to the
suspension or termination of such
assistance, as provided in 45 CFR Part
12086.

(Secs. 403, 415(b), Pub, L. 83-113, 87 Stal. 408
411-412)

Subpart C—Volunteer Activities

§ 12266 General

(a) All volunteers, full and part time,
are subject to the prohibitions on
expenditure of federal funds for partisan
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and nonpartisan electoral activities,
voler registration activities and
transportation of voters to the polls, and
efforts to influence the passage or defeat
of legislation, as contained in Section
403 of the Acl.

(b) Full time volunteers, and certain
part time volunteers as specified herein,
are also subject to the restrictions in
Suhchapter L Chapter 73 of Title 5,
United States Code, commonly referred
10 as the Hatch Act, as provided in
Section -“5“)] Of the Act.

(Secs. 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
$11-412)

§1226.7 Scope,

The provisions in this subpart are
applicable to full time volunteers as
jefined in § 1226.3(c), and to such part
time volunteers as may be otherwise
specified herein. Full time volunteers are
deemed to be acting in their capacity as
volunteers

(a) When they are actually engaged in
their volunteer assignments. VISTA
volunteers and other full time volunteers
who are required to serve without
regard to regular working hours are
presumed to be actually engaged in their
volunteer assignments at all times,
excepl during periods of authorized
leave: or

(b) Whenever they represent
themselves, or may reasonably be
perceived by others, to be performing as
a volunteer,

(Secs, 403, 415(b), Pub. L. 93-113, 87 Stal. 408,
411-412)

§1226.8 Prohibited activities.

(a) Electoral Activity—Volunteers
shall not engage in any activity which
may. directly or indirectly, affect or
influence the outcome of any election to
public office. Volunteers are prohibited
from engaging in activities such as:

(1) Any activity in support of, or in
opposition to a candidate for election to
public office in a partisan or
nonpartisan election;

. (2) Participating in the circulation of
pelitions, or the gathering of signatures
on nominating petitions or similar
l];tl.umﬁnl.i for candidates for public
oilce.

(3) Raising, soliciting, or collecting
funds for a candidate for public office;

(4) Preparing, distributing or providing
funds for campaign material for
candidates, including leaflets,
pamphlets, brochures and material
::M ;gncd for the print or electronic

ledia;

(5) Organizing political meetings or
forums;

(6] Canvassing voters on behalf of a
candidate for public office;

(7) Raising, soliciting or collecting
funds for groups that engage in any of
the activities described in paragraph (a)
(1) through (6) of this section.

(b) Voter Registration—Volunteers
shall not engage in any voter
registration activity, including:

(1) Providing transportation of
individuals to voter registration sites;

(2) Providing assistance to individuals
in the process of registering o vote,
including determinations of eligibility;

(3) The dissemination of official voter
registration materials; or

(4) Raising, soliciting or collecting
funds to support activities described in
paragraph (b) (1) through (3) of this
section.

(c) Transportation to the Polls—
Volunteers shall not engage in any
activity to provide voters or prospective
voters with transportation to the polls,
nor shall they collect, raise, or solicit
funds to support such activity, including
securing vehicles for such activity.

(d) Efforts to Influence Legislation—
Except as provided in §1226.9,
volunteers shall not engage in any
activity for the purpose of influencing
the passage or defeat of legislation or
any measures on the ballot at a general
or special election. For example,
volunteers shall not:

(1) Testify or appear before legislative
bodies in regard to proposed or pending
legislation;

{2) Make telephone calls, write letters,
or otherwise contact legislators or
legislative staff, concerning proposed or
pending legislation for the purpose of
influencing the passage or defeat of such
legislation;

(3) Draft legislation;

(4) Prepare legislative testimony;

(5) Prepare leiters to be mailed by
third parties to members of legislative
bodies concerning proposed or pending
legislation;

(6] Prepare or distribute any form of
material, including pamphlets,
newspaper columns, @nd material
designed for either the print or
electronic media, which urges recipients
to contact their legislator or otherwise
seek passage or defeat of legislation;

(7) Raise, collect or solicit funds to
support efforts to affect the passage or
defeat of legislation;

(8) Engage in any of the activities set
forth in paragraph (d) (1) through (7) of
this section for the purpose of
influencing executive action in
approving or veloing legislation.

(9) Circulate petitions, gather
signatures on petitions, or urge or
organize others to do so, which seek to
have measures placed on the ballot at a
general or special election.

(10) Engage in any of the activities
enumerated in paragraph (d) (1) through
(9) of this section in regard to the
passage or defeat of any measure on the
ballot in a general or special election.

(Secs, 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
411-412)

§ 1226.9 Exceptions.

(a) A volunteer may draft, review,
testify or make representations to a
legislative body regarding a legislative
measure upon request of the legislative
body, a committee, or a member thereof,
provided that:

(1) The request to draft, review, testify
or make representations is in writing,
addressed to the volunteer or the
organization to which the volunteer is
assigned or placed, and signed by a
member or members of the legislative
body.

{2) The request states the type of
representation or assistance requested
and the issue to be addressed.

(3) The volunteer or the program
sponsor provides a copy of such request
to the State Director.

(b} The volunteer may draft, review,
testify, or make a written representation
to @ legislative body regarding an
authorization or appropriation measure
directly affecting the operation of the
project or program to which he or she is
assigned: Provided:

(1) The sponsor organization provides
notification to the State Director on a
quarterly basis of all activity occurring
pursuant to this exception.

(2) The legislative measure relates to
the funding of the project or program or
affects the existence or basic structure
of the project or program.

(c) Notwithstanding the foregoing
exceptions, any activity by a volunteer
pursuant to paragraph (b) (1) or (2) of
this section shall be incidental to his or
her regular work assignment.

[Secs. 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
411-412)

§ 1226.10 Hatch Act restrictions.

(a) In addition to the prohibitions
described above, full time volunteers are
subject to the Hatch Act, Subchapter I1I,
of Chapter 73, Title 5, United States
Code. Full time volunteers shall not,
directly or indirectly, actively
participate in political management or in
political campaigns, All volunteers
retain the right to vote as they choose
and to express their personal opinions
on political issues or candidates.
Examples of prohibited activities,
include, but are not limited to,

(1) Candidacy for or service as a
delegate or alternate to any political
convention or service as an officer or
employee thereof.
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(2) Acting as an officer of a primary
meeting or caucus, addressing, making
motions, preparing or presenting
resolutions, representing others, or
otherwise taking part in such meetings
or caucuses.

(3) Organizing or conducting a
political meeting or rally on any political
matter.

(4) Holding office as a precinct or
ward leader or representative, or service
on any committee of a political party. It
is not necessary that the service of the
volunteer itself be political in nature to
fall within the prohibition.

(5) Organizing a political club, being
an officer of such a club, being a
member of any of its committees, or
representing the members of a political
club in meetings or conventions.

(6) Soliciting, collecting, receiving,
disbursing or otherwise handling
contributions made for political
purposes.

(7) Selling or soliciting pledges for
dinner tickets or other activities of
political organizations or candidates, or
for their benefit.

(8) Distributing campaign literature,
badges, buttons, bumperstickers or

sters.

(9) Publishing or being editorially
connected with a newspaper or other
publication generally known as partisan
from a political standpoint.

(10) Writing for publication or
publishing any letter or article, signed or
unsigned, soliciting votes in favor of or
in opposition to any political party,
candidate or faction.

(11) Soliciting votes, helping get out
the vote, acting as a checker, watcher or
challenger for any party or faction,
transporting voters to or from the polls,
or transporting candidates on
canvassing or speaking tours.

(12) Participation in or organizing a
political parade.

(13) Initiating nominating petitions or
acting as a canvasser or witness on such
petitions,

(14) Being a candidate for nomination
or election to a National, State, or local
office.

(b) Hatch Act restrictions apply to full
time volunteers at all times during their
service, including off-duty hours, leave,
holidays and vacations.

(Secs. 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
411-412)

§ 1226.11 Part time volunteers.

{a) The provisions in this section are
applicable to part time volunteers, as
defined in § 1226.3(d). There are two
categories of part time volunteers:

(1) Those enrolled for periods of
service of at least twenty (20) hours per
week for not less than twenty-six (26)

consecutive weeks, as authorized under
Title I, Part C of the Act, and

(2) All other part time volunteers,
including Senior Companions, Foster
Grandparents and Retired Senior
Volunteers.

(b} All part time volunteers are
subject to the restrictions described in
§ 1226.8 (a), (b). (c) and (d) and the
exceptions in § 1226.9:

(1) When they are engaged in their
volunteer assignments, in training
activities, or other related activities
supported by ACTION funds, or

(2) Whenever they represent
themselves as ACTION volunteers, or
may reasonably be perceived by others
to be performing as volunteers.

(¢) The restrictions described in
§ 1226.10, pertaining to the Hatch Act,
are applicable to volunteers enrolled for
periods of service of at least 20 hours
per week for not less than 26
consecutive weeks, as authorized under
Title I, Part C of the Act;

(1) at all times in any day on which
they serve as volunteers, or when
engaged in activities related to their
volunteer assignments, such as training;
or

(2) whenever they represent
themselves as volunteers or may
reasonably be perceived by others to be
performing as volunteers.

(Secs. 403, 415(b), Pub, L. 93-113, 87 Stal. 408,
411-412)

Subpart D—Sponsor Employee
Activities

§ 1226.12 Sponsor employees.

Sponsor employees whose salaries or
other compensation are paid, in whole
or in part, with agency funds are subject
to the restrictions described in § 1226.8
(a), (b). (c) and (d) and the exceplions in
§ 1226.9:

(a) Whenever they are engaged in an
activity which is supported by ACTION
funds; or

(b) Whenever they identify
themselves as acting in their capacity as
an official of a project which receives
ACTION funds, or could reasonably be
perceived by others as acting in such
capacity. :

(Secs. 403, 415(b), Pub. L. 93-113, 87 Stat. 408,
411-412)

§ 1226.13 Obligations of sponsors.

(a) It shall be the obligation of
program sponsors to ensure that they:

(1) Fully understand the restrictions
on volunteer activity set forth herein;

(2) Provide training to volunteers on
the restrictions and ensure that all other
training materials used in training
volunteers are fully consistent with
these restrictions;

(3) Monitor on a continuing basis the
activity of volunteers for compliance
with this provision;

(4) Report all violations, or
questionable situations, immediately to
the State Director.

(b) Failure of a sponsor to meet the
requirements set forth in paragraph (a)
of this section, or a violation of the rules
contained herein by either the sponsor,
the sponsor’s employees subject to
§ 1226.12 or the volunteers assigned to
the sponsor, at any time during the
course of the grant may be deemed to be
a material failure to comply with the
terms and conditions of the grant as that
term is used in 45 CFR 1206.1 regarding
suspension and termination of
assistance or a violation of the Project
Memorandum of Agreement, as
applicable. The sponsor shall be subject
to the procedures and penalties
contained in 45 CFR 1206.1.

(c) Violation by a volunteer of any of
the rules and regulations set forth herein
may be cause for suspension or
termination as set forth in 45 CFR
1213.5-5(2) or other disciplinary action
(Secs. 403, 415(b), Pub. L. 93-113, 87 Stal. 406,
411-412)

Signed at Washington, D.C., this 19th day
of 1981,

Sam Brown,

Director of ACTION.

[FR Doc. 81-2706 Fllod 1-26-81; 245 am]
BILLING CODE 6050-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1002, 1003, 1011, and
1100

[Ex Parte No. 55 (Sub-No. 43)]

Rules Governing Applications for
Operating Authority

AGENCY: Interstate Commaerce
Commission.

AcTioN: Notification of availability of
Revised Form OP-1.

SUMMARY: On December 24, 1980, the
Commission issued Ex Parte No. 55
{Sub-No. 43) (45 FR 86771, 12-31-80).
which outlined final rules governing
applications for operating authority.
This notice clarifies when and where the
revised OP-1 application forms, used 10
apply for operating authority and
described in that document, will be
available and provides suggestions for
the public to follow during the interim
period.
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FOR FURTHER INFORMATION CONTACT:
Ombudsman's Office (202) 275-7440,
Kathleen King: (202) 275-0956, Peter
Metrinko: (202) 275-7805.

SUPPLEMENTAL INFORMATION: The
revised OP-1 application form which
appears as Appendix B of the final rules
in Ex Parte No. 55 (Sub-No. 43), Rules
Governing Applications For Operating
Authority, 45 FR 86771, December 31,
1980, will not be available until shortly
before February 9, 1981. At that time,
applications can be obtained Trom the
Commission's Regional offices or from
the Secretary's Office at 202-275-7307 or
B00-424-5230. Until February 9, 1981,
applications can be filed on OP~1 forms
issued July 3, 1980.

Persons who are preparing
applications which will be filed on or
after February 9, 1881, can reproduce
their own facsimiles of the Certification
of Shipper or Witness support, which
appears in the appendix to our final
rules, issued December 24, 1980, and
published at 45 FR 86795, Such
facsimiles will be accepted with a
revised Op-1 application form filed on
or after February 9, 1981. However, such
facsimiles must contain exact
information set forth in the appendix to
our decision in Ex Parte No. 55 [Sub-No.
43). The exact language of the shipper’s
or witness' oath must be used since that
language substitutes for notarization.

Alter February 9, 1981, all revised OP-
1 applications must include at least one
revised Certification of Shipper or
Witness Support. If a revised OP-1
application, which is received after
February 9, 1981, includes only
Certifications in the July 1980 format, it
may be rejected.

Agatha L. Mergenovich,
Secretary.

{FR Doc. 01-2064 Piled 1-26-81: 8:48 am)
BILLING CODE 7035-01-M

49 CFR Part 1014
|Ex Parte No. 366)
Legal Assistance Referral Service

A‘OENCY: Interstate Commerce
Commission,

ACTION: Removal of final rules and
disconlinuance of proceeding.

SUMMARY: In March, 1980, the
Commission promulgated rules
governing Commission participation in
the Legal Assistance Referral Service, a
one-year trial program of the CLCR.
Since that time, the Commission held an
informal conference on reopening and
reconsideration of the final rules, and
has decided to remove the rules and
discontinue the proceeding. The

Commission has determined to
encourage its bar to establish a referral
assistance program independent of
Commission control and participation.
The Commission would cooperate with
its bar in referring persons who seek
assistance beyond that offered by the
Commission.

EFFECTIVE DATE: January 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Director Gary J. Edles (202) 275-7513.
SUPPLEMENTARY INFORMATION: The
Commission established rules in this
proceeding at 45 FR 20104, March 27,
1980, and corrected at 45 FR 22045, April
4, 1980, A supplemental notice supplying
the names of Commission personnel to
contact for information was published at
45 FR 28147, April 28, 1980, The rules
govern Commission participation in the
Legal Assistance Referral Service, a
one-year trial program of the CLCR.

At 45 FR 78140, November 25, 1980,
the Commission announced an informal
conference on reopening and
reconsideration of these final rules. The
result of the reconsideration has been
that the Commission will remove those
final rules, now codified as 49 CFR Part
1014,

This proceeding involves an ongoing
attempt by the Commission and the
Motor Carrier Lawyers Association and
the Association of ICC Practitioners to
establish a legal referral system which
would permit small busineses to obtain
representation in Commission
proceedings at no fee or reduced fees.
Al the Commission’s direction, the
Director, Office of Proceedings, met with
representatives of practitioner groups on
December 17, 1980, to resolve issues
which currently impede establishment of
such a program.

The Director has reported to us that a
plan has evolved in which the Bar would
establish and maintain a legal referral
system without direct Commission
involvement but with which the
Commission would cooperate. The Bar
has indicated an interest in considering
this course of action. It would make
such a program available to all persons
eligible to practice before the
Commission on a non-discriminatory
basis. The Commission would not take
part in the formation of the program or
in approving its standards. The
Commission would plan to cooperate
with the program, however, and refer
persons to a contact person for the
referral program when an individual
requested assistance beyond that which
the Commission could provide.

The Commission will also entertain
individual petitions for waiver of filing
fees, and, in those few cases assigned
for oral hearing, free copies of a hearing

transcript. The Commission does not
intend to rule on these issues on a
general basis.

As a result of our decision, we will
discontinue this proceeding.

It is ordered that this proceeding be
discontinued,

PART 1014—{REMOVED]

Accordingly, Title 49 CFR is amended
by the removal of Part 1014. (48 US.C.
Section 10321 and 5 U.S.C. Section 553).

Dated: January 12, 1981.

By the Commission, Chairman Gaskins,
Vice-Chairman Gresham, Commissioners
Clapp. Trantum, Alexis, and Gilliam. Vice-
Chairman Gresham concurring in part and
dissenting in part with a separate expression.

Agatha L. Mergenovich,

Secretary.

Vice-Chairman Gresham, concurring in part
and dissenting in part:

1 join the majority in encouraging the bar to
establish a referral assistance program
independent of Commission control, pledging
our cooperation in referring potential users to
the bar's program, and discontinuing the
rulemaking proceeding.’ The waiver of filing
fees and the provision of free transcripts
have been rejected tWice previously by
unanimous vole of the Commission, and 1
would affirm those decisions.?

[FR Doc. 81-2701 Filed 1-26-81; £45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
50 CFR Part 26

Public Entry and Use

AGENCY: U.S. Fish and Wildlife Service,
Department of the Interior.

ACTION: Special Regulations,

SUMMARY: The Director has determined
that the opening to public access, use

“The proposed rules, 49 CFR 1013, have begn
stayed by Chalrman Gaskins' order served April 28,
1880, The Commission's Code of Ethics for
Practitioners, 49 CFR 1100, Appendix A, Preamble
and Canon 14, generally disc