4-27-81
Vol. 46  No. 80
Pages 23405-23736

Monday
April 27, 1981

Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Norfolk, Va., see announcement
in the Reader section at the end of this issue.

23405

23457

23428

23487

National Day of Recognition for Veterans of the
Vietnam Era Presidential proclamation,

Transportation—Minority Business DOQT/Office
of the Secretary amends its minority business
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Return of Validated Export Licenses Commerce/
ITA issues rule to clarify procedures.
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23405

23646

23523

23490

23507

23508
23508

23428

23583

23469

23516

Vietnam Era, National Day of Recognition for
Veterans of the (Proc. 4841)

Executive Agencies

A
See Forest Service; Science and Education
Administration; Soil Conservation Service,

Alcohol, Tobacco and Firearms Bureau
NOTICES
Firearms, granting of relief

Army Department
NOTICES

Privacy Actl; systems of records

Blind and Other Severely Handicapped
Committee for Purchase from
PROPOSED AULES

Regulatory agenda; correction

Civil Aeronautics Board
NOTICES
Certificates of public convenience and necessity
and foreign air carrier permits
Hearings, etc.:
Former large irregular air service investigation et
al. (2 documents)
Transatlantic, transpacific and Latin American
service mail rates investigation

Coast Guard
RULES
Equipment, construction, and materials;
specifications and approval:
Lifesaving equipment; exposure suits for vessels
operating on Great Lakes; buoyancy
determination procedures, editiorial change
NOTICES
Meetings:
Ship Structure Committee

Commerce Department

See Economic Development Administration;
International Trade Admininstration; National
Oceanic and Atmospheric Administration; National
Telecommunications and Information
Administration.

Commodity Futures Trading Commission
PROPOSED RULES

Physical commodities (dealer options); grant, offer
and sale of options; proposed reissuance of
regulations and amendments

NOTICES

Contract market proposals:
Comex silver and gold; disapproved

23491

23469

23509

23526

23525

23410
23412
23412
23411

23417
23419

23416

23420

23692

Regulatory agenda

Consumer Product Safety Commission

PROPOSED RULES

Refuse bins, unstable, front-loading, small-capacity
and straight-sided; ban; hearing

Defense Department
See Army Department.

Economic Development Administration

NOTICES

Environmental statements; availability, ete.:
St. Paul Energy Park, St. Paul, Minn.

Economic Regulatory Administration
NOTICES
Natural gas; fuel oil displacement certification
applications:

Long Island Lighting Co.

Education Department
NOTICES

Meetings:
Black Higher Education and Black Colleges and
Universities National Advisory Committee

Energy Department
See Economic Regulatory Administration; Federal
Energy Regulatory Commission.

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States, elc.:
Alabama
Connecticut
Missouri
Wyoming
Air quality implementation plans; delayed
compliance orders:
Guam
Air quality planning purposes; designation of areas:
Massachusetts
Air quality surveillance, ambient; State and local
or monitoring stations:
New York et al.
Pesticide chemicals in or on raw agricultural
commodities; tolerances and exemptions, etc.:
N-Methylpyrrolidone; correction
PROPOSED RULES
Pesticide programs:
Rebuttable presumption against registration
options of oxyfluorfen; classifying certain uses/
formulations of eleven active ingredients for
restricted use; exposure data requirements; and
pesticide product labeling; meetings
Regulatory agenda
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Equal Employment Opportunity Commission 23421 Arkansas
PROPOSED RULES 23422 California (2 documents)
23489 Regulatory agenda 23423 Colorado
23423 Kansas
Ethical Problems in Medicine and Biomedical and 23424 Louisiana (2 documents)
Behavioral Research, President's Commission for 23425 Missouri
the Study of 23425, Oklshoma (2 documents)
NOTICES 23426
23580 Meetings 23426, ‘Texas (3 documents)
23427
Federal Aviation Administration
RULES Federal Energy Regulatory Commission
Airworthiness directives: PROPOSED RULES
23407 Cessna Natural Gas Policy Act of 1978:
23407 Hughes _ 23487  Incremental pricing; definition of agricultural use:
23408  Piper gelatin, glue and carboxy methyl cellulose [CMC)
NOTICES manufacturing exemptions
Meetings: NOTICES
23583 Aviation Humén Factors Workshop Hearings, etc.:
23583 Informal airspace; New Hampshire 23526 Arizona Public Service Co.
Organization and functions: 23526, Central Hudson Gas & Electric Corp. (3
23583 Martha's Vineyard, Mass.; air traffic control 23527 documents)
tower 23527  Consolidated Gas Supply Corp. et al.
23527 Consumers Power Co,
Federal Communications Commission 23528 El Paso Electric Co.
RULES . 23528  lowa Southern Utilities Co. (2 documents)
Radio services, special: 23528  Kansas Gas & Electric Co.
23428 Aviation, domestic public radio and privated 23528 Kansas-Nebraska Natural Gas Co., Inc.
land mobile radio services; frequenty allocations 23529 Montana-Dakota Utilities, Inc.
and trealy amatters; digital termination systems 23529 National Fuel Gas Supply Corp.
(DTS) 23529  Pacific Power & Light Co.
23456  Aviation services; aircraft radio station licenses; 23529 p{’,ﬁu',',’, Pe\::)rleumsco.
transfer prohibition 23530  Tucson Electric Power Co.
Radio stations; table of assignments: 23530  Wisconsin Electric Power Co.
:345‘, Idaho (2 documents) 23649 Meetings; Sunshine Act
3455
Television stations; table of assignments:
23454 A ekieis :oodoral Highway Administration
mm bsbla of aaelantantit Environmental statements; availability, etc.:
23496 Avk s £ o st 23584 Mendocino County, Calif; intent to prepare
23497 Georgla 23584 Sparks, Nev.; intent to prepare
SIS s Federal Mine Safety and Health Review
23530, AM broadcast applications accepted for filing and Commission
23531 notification of cut-off date (3 documents) NOTICES .
23531 FM broadcast applications accepted for filing and 23650 Meetings; Sunshine Act
notification of cut-off date; correction
23532  American Telephone & Telegraph Co. NOTICES
23536  Coastal Empire Broadcasting Co., Inc., et al. Applications, etc.:
23538  Professional Radio Broadcasting Corp. et al. 23539  First Delta Corp,
Meetings: 23540 Lee County
23531 International Telegraph and Telephone 23540 Southeast Financia Bankstock Corp.
Consultative Committee
23531 Television broadcast applications accepted for Federal Trade Commission
filing and notification of cut-off date RULES :
Prohibited trade practices:
Federal Election Commission 23409 Glendinning Companies, Inc,
NOTICES
23649 Meetings; Sunshine Act Forest Service
NOTICES
Federal Emergency Management Agency Environmental statements; availability, etc.:
RULES 23503 Nez Perce (Nee-Me-Poo) Trail Study; Idaho,
Flood insurance; special hazard areas; map Oreg,, Mont., and Wyo.
corrections:
23420, Arizona (3 documents) Health and Human Services Department
23421 See Public Health Service.
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23572

23409

23510

23512
23512

23511

23541,
23551,
23552
23543

23555
23571

23571
23571
23572

23541
23674

23576

23572,
23573
23573
23572,
23573

23586

Interior
See Land Management Bureaw.

international Communication Commission
NOTICES
Meetings:

Public Diplomacy, U.S. Advisory Commission

International Trade Administration
RULES
Export licensing:

Validated licenses, return of; clarification of

procedures
NOTICES
Antidumping:

Tubeless tire valves from West Germany
Countervailing duty petitions and preliminary
determinations: )

Ferrochrome from South Africa

Refrigerators, freezers, other refrigerating

equipment and parts from ltaly
Scientific articles; duty free entry:

National Institutes of Health et al.

Interstate Commerce Commission
NOTICES .
Motor carriers:
Permanent authority applications (3 documents)

Permanent authority applications; restriction
removals
Temporary authority applications
Temporary authority applications; correction
Railroad operation, acquisition, construction, etc.:
Mount Vernon Terminal Railway, Inc.
Railroad services abandonment;
Louisville & Nashville Railroad Co.
Rerouting of traffic:
All railroads

Land Management Bureau

NOTICES

Organization and functions:
Colorado State Office; relocation

Outer Continental Shelf; oil and gas lease sales:
Central and Northern California (2 documents)

Management and Budget Office
NOTICES
Agency forms under review

National Aeronautics and Space Administration
NOTICES
Meelings:

Aeronautics Advisory Committee (2 documents)

Life Sciences Advisory Committee
Space Systems and Technology Advisory
Committee (2 documents)

National Highway Traffic Safety Administration
NOTICES

Fuel economy program, automotive; fifth annual
report to Congress

23462~
23466

23501

23514
23513

23514

23574
23575
23575
23575
23576
23574
23574

23576

23650

23540

23462

23503

23580
23581

23506
23504

National Oceanic and Atmospheric

Administration

RULES

Fishery conservation and management:
Tanner crab off Alaska (4 documents)

PROPCSED RULES

Fishery conservation and management;
Atlantic herring, Northwest Atlantic; hearing

NOTICES

Marine mammal permit applications, etc.:
National Zoological Park
Wrigley, Louis, Dr.

National Telecommunications and Information

Administration

NOTICES

Grant appeals board; opinions and orders:
Wiconi Project, South Dakota United Indian
Association; reconsideration petition denied

Nuclear Regulatory Commission
NOTICES
Applications, etc.:
General Electric Co.
Indiana & Michigan Electric Co.
Long Island Lighting Co.
Pennsylvania Power & Light Co. et al.
Rochester Gas & Electric Corp,
Union Electric Co.
Meetings:
Reactor Safeguards Advisory Committee;
posiponement
Privacy Act; systems of records

Postal Rate Commission
NOTICES
Meetings; Sunshine Act

Public Health Service

NOTICES

Health maintenance organizations:
Noncompliance determinations (2 documents)

Research and Special Programs Administraticn,
Transportation Department
RULES
Hazardous materials:
Bureau of Explosives; withdrawal of delegations
of authority, etc.; correction

Science and Education Administration
NOTICES
Meetings:

Commitiee of Nine

Securities and Exchange Commission
NOTICES
Hearings, etc.:

Leasco Corp.

Monongahela Power Co,

Soll Conservation Service

NOTICES

Environmental statements; availability, etc.:
City of Portsmouth RC&D Measure, Ohio
Colfax Township Park Critical Area Treatment
RC&D Measure, Mich.
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23504 Cosner Branch Critical Area Treatment RC&D ENVIRONMENTAL PROTECTION AGENCY
Measure, Ind. 23490 FIFRA Scientific Advisory Panel, Arlington, Va.
23504 Crabtree Fire Department RC&D Measure, N.C. (open), 5-13 and 5-14-81
i S ooty & 1 Meﬁm' < FEDERAL COMMUNICATIONS COMMISSION
23505 Howell County R-7 Schoo! Critical Area
Tre‘:tment R&D Measurz. Mo. 23531 International Telegraph and Telephone
23505 Larkin Creek Watershed, Ark. Consultative Committee, Study Group A of the U.S
23506  Lawrence Senior Center Park RC&D Measure, organization, Washington, D.C. {open), 5-28-81
Ohio
23507  Threemile Farm lrrigation RC&D Measure, Mont. B R p T M A OT e
23507  Warren County High School Ground Critical 23572 lvjvﬁs g""t';gfyo%"'(‘;“’;:;°" on ’;“"““ Diplomacy.
Area Treatment RC&D Measure, Tenn. bgron, D,C. (open), &-0-5
NATIONAL AERONAUTICS AND SPACE
State Department ADMINISTRATION
ms. 23573 NASA Advisory Council, Aeronautics Advisory
23582  International Telegraph and Telephone g‘::‘:tee' Langley Field, Va. {open), 5-14 and
Consultative Committee - .
: . 23572 NASA Advisory Council, Aeronautics Advisory
23582  Shipping Coordinating Committee Committee, Hampton, Va. {open), 5-19 through
c 5-21-81
‘:;Tx‘té;Ag Somonts iy ntesion ciciod 23573 - NASA Advisory Council, Space Systems and
Cotton and man-made textiles: a‘mot%mm&mnm Washington. D.C
B s iy 23572 NASA Advisory Council, Space Systems Advisory
Transportation Department Committee, McLean, Va. (open), 5-19 and 5-20-81
See also Coast Guard: Federal Aviation 23573 NASA Advisory Council, Life Sciences Adyisory
Administration; Federal Highway Administration; Committee, Washington, D.C. (partially open), 5-12
National Highway Traffic Safety Administration; and 5-13-81
Research aqd Special Programs Administration, NUCLEAR REGULATORY COMMISSION
:g:nmgg: m&::::ﬁ;’;b it Sfsee 23574 Reactor Safeguards Advisory Commiitee,
RULES Riverhead, N.Y. (Open), originally scheduled for
23457 Minority business enterprise participation in DOT 3-27-81 postponed indefinitely
programs; contract award mechanism PRESIDENT'S COMMISSION FOR THE STUDY OF
PROPOSED RULES
23500 Time zone boundaries, standard; Indiana; possible m:‘oﬂm was .m::"“ AN BIOMEDICAL
Feionstion 23580 Washington, D.C. (open), 5-8 and 5-9-81
Dadoury Department. ) e STATE DEPARTMENT
See Alcohol, Tobacco and Firearms Bureau. 23582 International Telegraph and Telephone
United States Raliway Assoclation g-ozr:x:,lituuve Committee, Washington, D.C. (open),
NOTICES - g
: 23582 Shipping Coordinating Commitlee, Subcommittee
23650 Meetings; Sunshine Act on Safety of Life at Sea, Washington, D.C. {open),
Urban Mass Transportation Administration 701
PROPOSED RULES y TRANSPORTATION DEPARTMENT
23501 Buy America requirements; determination of origin; Coas! Guard—
subcomponents manufactured in US,, retention of 23583 Ship Structure Committee, Washington, D.C.
domestic identity and definition of “final (open), 5-28-81
assembly"; extension of time Federal Aviation Administration—
23583 Aviation Human Factors Workshop, Atlantic City
— —_— Airport, New Jersey, (open), 5-13 through 5-15-81
. 23583 Informal Airspace, Concord, N. Hampshire, (open),
MEETINGS ANNOUNCED IN THIS ISSUE 4-28-81
HEARINGS
AGRICULTURE DEPARTMENT
Science and Education Administration— COMMERCE DEPARTMENT
23503 Committee of Nine, Rosslyn, Va. (open), 5-20 and National Oceanic and Atmospheric
5-21-81 Administration—
23501 Atlantic Herring Fishery, operation and continued
EDUCATION DEPARTMENT implementation of the Fishery Management Plan,
23525 National Advisory Committee on Black Higher Danvers, Mass., 5-20-81
Education and Black Colleges and Universities,
Houston, Tex. (open), 6-1 and 6-2-81 CONSUMER PRODUCT SAFETY COMMISSION
g 23469 Ban of unstable refuse bins, West Los Angeles,

Calif,, 5-11-81
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Presidential Documents

Title 3—
The President

Proclamation 4841 of April 23, 1981
National Day of Recognition for Veterans of the Vietnam Era

By the President of the United States of America

A Proclamation

The decade which has come to be known as the Vietnam era was a time of
trial for our Nation. Nearly every citizen was touched in some way by the war
in Southeast Asia.

As in all wars, the brunt of the conflict was borne by the soldiers, sailors,
airmen, and marines who served in our Armed Forces during that time,
particularly the millions who saw duty in Vietnam. Beyond the 57,000 who
died during the Vietnam war, we have among us millions .of veterans who
have yet to receive the full measure of thanks for having accepted the call to
arms when such service was not popular with all Americans. More than
300,000 of these were wounded in Vietnam, many suffering permanent disabil-
ities.

The cold statistics are empty, however, unless we keep in mind the individual
and personal drama which accompanies each Vietnam-era veteran and casu-
alty. Much has been said about the sacrifice made by those who served, but
full recognition of the Nation's debt of gratitude to them is long overdue.

Our first national commemoration of the Vietnam-era veteran was in 1974,
when Vietnam Veterans Day was proclaimed pursuant to a joint resolution of
the Congress. I believe it is appropriate again to recognize and commemorate
those men and women who did their duty in a time of crisis. No one should
doubt the nobility of the effort they made.

By their demonstrations of loyalty and courage, Vietnam veterans have
earned our esteem. A recent survey revealed that the American public over-
whelmingly admires the Vietnam-era veteran. Certainly, those veterans who
suffer from physical and psychic aftereffects can look to their fellow citizens
for understanding and help.

In these times of economic hardship and budget restriction every cilizen
should be aware that showing our gratitude to the Vietnam veteran will take
more than leaving it up to the Federal Government to provide money and
programs. Each of us must do his or her part in reaching out in a personal way
to these brave men and women. This recognition will mean much to the
Vietnam veterans who never received the thanks they deserved when they
originally returned home from war.

In honor of those who deserve the profound gratitude of their countrymen, the
Congress, by joint resolution, has requested the President to issue a proclama-
tion designating Sunday, April 26, 1981, as a National Day of Recognition for
Veterans of the Vietnam Era.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, call upon all Americans, and upon patriotic and civic organizations,
to observe Sunday, April 26, 1961, as a National Day of Recognition for
Veterans of the Vietnam Era. I urge my fellow citizens to observe this day
with appropriate programs, ceremonies, and activities dedicated to those
issues of concern to Vietnam veterans.
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I call upon officials of the Government to display the flag of the United States
on all Government buildings and grounds on that day in testimony of our
respect for the contributions of Vietnam veterans.

IN WITNESS WHEREOF, I have hereunto set my hand this 23rd day of April
in the year of our Lord nineteen hundred and eighty-one, and of the Independ
ence of the United States of America the two hundred and fifth.

@ ( 2“‘%!: r: l
[FR Doc. $1-12664

Filod 4-23-81: 3:47 pm)
Billing code 3195-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 69-WE-~26-AD; Amdt. 39-4056)

Hughes Hellicopters Model 269 Serles;
Alrworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTion: Final rule.

SUMMARY: This amendment rescinds an
existing Alrworthiness Directive (AD)
applicable to certain Hughes Helicopter
Model 269 Series Helicopters which
required inspection for cracks in the two
main rotor mast lugs and mast
replacement if necessary. Amendment
39-025 is being rescinded because the
FAA has subsequently determined that
the caslings are not faulty. The FAA has
further determined that the probable
cause of the cracks was preloading the
mast lugs during assembly.

DATE: Effective April 27, 1981.

ADDRESSES: The applicable service

information may be obtained from:

Hughes Helicopters, Division of Summa

Corporation, Centinela and Teale

Streets, Culver City, California 90230.
Also, a copy of the service

information may be reviewed at, or a

copy obtained from;

Rules Docket in Room 918, FAA, 800
Independence Avenue, SW.,
Washington, D.C. 20591, or

Rules Docket in Room 8W14, FAA
Western Region, 15000 Aviation

Boulevard, Hawthorne, California
90261,

FOR FURTHER INFORMATION CONTACT:
quert T. Razzeto, Executive Secretary,
Airworthiness Directive Review Board,
, Federal Aviation Administration,
Western Region, P.O. Box 82007, World
Way Postal Center, Los Angeles,

California 90008. Telephone: (213) 536-
6351.

SUPPLEMENTARY INFORMATION:
Amendment 39-825 (35 FR 760] AD 70~
02-07 requires repetitive dye penetrant
inspection of main rotor mast P/N
269A2020 for cracks in the lugs which
connect with the collective pitch mixer
bell crank. Subsequent to the adoption
of Amendment 39-925, the FAA
determined that the castings were not
faulty. The FAA has further determined
that the probable cause for cracks was
preloading of the mast lugs during
installation of the collective pitch mixer
bell crank. In 1973, Hughes included
Installation Instructions in Drawing
269A7515 and the Hughes Maintenance
Instructions (HMI). There have been no
reported cases of cracked lugs since that
time. Since the basis for this
airworthiness directive has been
modified and an unsafe condition does
not exist, the need for the AD 70-02-07
is obviated.

Since this amendment relieves a
restriction and imposes no additional
burden on any persan, notice and public
procedure hereon are unnecessary and
good cause exists for making the
amendment effective in less than 30
days.

Adoption of the Amendment

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator, § 39.13 of Part
39 of the Federal Aviation Regulations
(14 CFR 39.13) is amended, by rescinding
Amendment 39-825 (35 FR 760] AD 70-
02-07

This amendment becomes effective
April 27, 1981.

[Secs. 313(a), 801, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6{c) Department of
Transportation Act (40 U.S.C. 1655(c)); and 14
CFR 11.89)

Note~The FAA has determined that this
document involves a final regulation which is
nol considered to be significant under DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979] or major under
Executive Order 12291. It has been
determined under the criteria of the
Regulatory Flexibility Act that this proposed
rule, at promulgation, will not have a
significant impact on a substantial number of
small entities,

Issued in Los Angeles, California on April
1, 1881,

H. C. McClure,

Acting Director, FAA Western Region,
[FR Doc. #1-11315 Flled) 4-24-81. 8:43 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 81-CE-5-AD; Amdt. 39-4096]

Airworthiness Directives; Cessna
Models 335, 340 and 340A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, revision.

SUMMARY: This amendment revises
existing Airworthiness Directive {AD)
81-07-11, Amendment 39-4078,
applicable to Cessna Models 335, 340
and 340A airplanes by excluding
therefrom Cessna Model 340A (S/Ns
340A1204 thru 340A1252 airplanes. This
action is appropriate since these
airplanes will be modified in accordance
with the AD instructions at the
manufacturer’s production facility prior
to the issuance of their original
airworthiness certificates,

FOR FURTHER INFORMATION CONTACT:
Lawrence S, Abbott, Aerospace
Engineer, Aircraft Certification Program,
Room 238, Terminal Building 2299, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316) 942-4219.
EFFECTIVE DATE: April 17, 1981.

Compliance schedule: As previously,
prescribed in the body of &e AD.
SUPPLEMENTARY INFORMATION: This
amendment revises Amendment 39—
4078, AD 81-07-11 (46 FR 20533, 20534),
applicable to Cessna Models 335, 340
and 340A airplanes. Cessna Model 340A
(S/Ns 340A0001 thru 340A1252)
airplanes were included in the
applicability of the AD after
coordination with the manufacturer,
Subsequent to the issuance of AD 81—
07-11, the manufacturer advised the
FAA that S/Ns 340A1204 thru 340A1252
airplanes were being held at its facility
to install the corrective tail
configuration as called out in the AD
prior to issuance of initial airworthiness
certificates. The manufacturer further
states it has established Special
Production Inspection Record
Documents to assure that these
airplanes conform to the new tail
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configuration. Accordingly, action is the United States Court of Appeals of

taken herein by revising AD 81-07-11 to
exclude therefrom Cessna Models 340A
(S/Ns 1204 thru 1252) airplanes.

Since this amendment is relieving in
nature and imposes no additional
burden on any person, notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than thirty
{30) days after the date of publication in
the Federal Register.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Amendment 39-4078 (46 FR 20533,
20534), AD 81-07-11, Section 39.13 of
Part 39 of the Federal Aviation
Regulations {14 CFR Section 80.13) is
amended as follows:

(1) Revise the Applicability Statement so
that it now reads:

Cessna: Applies to Model 335 (S/N 335-0001
thru 335-0005), Model 340 (S/N 340-0001
thru 340-0555) and Model 340A (S/N
340A0001 thru 340A1203) airplanes
ceriificated in any category.

(2} In paragraph (A)1.b. delete the first line
thereof and in its place add the line “On
Model 340A (S/Ns 340A1080 thru 340A1203
airplanes,”.

(3) In paragraph (A)2 delete those portions
of lines 3 and 4 which read “On Models 340A
{S/Ns 340A1036 thru 340A1252)" and in place
thereof add the Words “on Model 340A (S/Ns
340A1036 thru 340A1203)",

This amendment becomes effective
April 17, 1981.

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended, (49 US.C,
1354(a), 1421 and 1423); Sec. 6(c) Department
of Transportation Act (49 U.S.C. 1055(c)); Sec.
11.89 of the Federal Aviation Regulations (14
CFR Sec. 11.89))

Note.~ The FAA has determined that this
regulation is an emergency regulation that is
not major under Section 8 of Executive Order
12291, It is impracticable for the agency to
follow the procedures of Order 12291 with
respect Lo this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 28, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed (n the regulatory docket
(otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the person identified under the
caption “For Further Information Contact.”

This rule is a final order of the
Administrator under the Federal
Aviation Act of 1958, as amended. As
such, it is subject to review only by the
courts of appeals of the United States, or

the District of Columbia.
Issued in Kansas City, Missouri, on April
17, 1981,
John E. Shaw,
Acting Director, Central Region.
[FR Doc. 81-12478 Filed 4-24-81; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 81-S0-15; Amdt. No. 39-4094)

Airworthiness Directives; Piper Model
PA-44-180 (Seminole) Airpianes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTiOoN: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
which requires the modification of
ailerons on certain Piper Model PA-44-
180 airplanes. The AD is needed to
stiffen the aileron spar in order to
reduce aileron spar deflection which
could result in cracking of the aileron
spar web and loss of aileron control.
DATES: Effective April 30, 1981,
Compliance required within the next 50
hours time in service after the effective
date of this AD, unless already
accomplished.

ADDRESSES: The applicable service
bulletin may be obtained from Piper
Aircraft Corporation, Lock Haven
Division, Lock Haven, Pennsylvania
17745, telephone (717) 748-6711.

A copy of the service bulletin is also
contained in the Rules Docket, Room
275, Engineering and Manufacturing
Branch, FAA, Southern Region, 3400
Norman Berry Drive, East Point, Georgia
30344.

FOR FURTHER INFORMATION CONTACT:
Curtis Jackson, ASO-212, Engineering
and Manufacturing Branch, FAA,
Southern Region, P.O. Box 20636,
Atlanta, Georgia 30320, telephone (404)
763-7407.

SUPPLEMENTARY INFORMATION: There
have been reports of abnormal
deflection and cracks in the aileron spar
web on certain Piper PA-44-180
airplanes. This condition, if not
corrected, may result in loss of aileron
control which could cause the loss of the
airplane. Since this condition is likely to
exist or develop on other airplanes of the
same type design, an Airworthiness

Directive is belntfI issued which requires '

modification of the aileron system on
certain Piper PA-44-180 airplanes.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are

im;iracticabla and good cause exists for
making this amendment effective in less
than 30 days,

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive [AD):

Piper Aircraft Corporation: Model PA-44-180)
(Seminole), serial numbers 447505001
through 44-8095008, airplanes
certificated in all categories.

Compliance is required within the next 50
hours time (n service after the effective date
of the AD, unless already accomplished. To
reduce aileron spar deflection and cracking
which could result in loss of aileron control,
accomplish the following:

8. Modify the ailerons in accordance with
Piper Aircraft Corporation Service Bulletin
No. 702, dated December 4, 1980, and Piper
Rework Kit P/N 764 088V.

b. Meke appropriate maintenance record
entry.

An equivalent method of compliance may
be approved by the Chief, Engineering and
Manufacturing Branch, FAA, Southern
Region.

This amendment become effective
April 30, 1981,

(Secs. 313(u), 601, and 003, Federal Aviation
Act of 1958, as amended (49 U.S.C. 13564(a),
1421, and 1423); Sec. 68{c), Department of
Transportation Act (48 U.S.C. 1655(c)); 14
CFR 11.89)

Note~The FAA hils determined that this
regulation is an emergency regulation under
the President’s memorandum of January 29,
1961, and an emergency regulation that is not
major under Section 8 of Executive Order
12291. It is impracticable for the agency 1o
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed In the regulatory docke!
(otherwise, and evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the person identified above under
the caption “For Further Information

| Contact."

This rule is a final order of the
Administrator under the Federal
Aviation Act of 1858, as amended. As
such, it is subject to review only by the
courts of appeals of the United States, or
the United States Court of Appeals for
the District of Columbia.
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Issued in East Point, Georgia, on April 15,
1981,
George R. LaCaille,
Acting Directar, Southern Region.
(PR Doc, 8112470 Piled 4-24-81; %48 am|
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Parts 372 and 386

Amendments to Clarify Procedures for
the Return of Validated Export
Licenses :

AGENCY: Office of Export
Administration, International Trade
Administration, Department of
Commerce.

AcTion: Final rule.

SUMMARY: Unless otherwise authorized,
an exporter must obtain a validated
export license from the Office of Export
Administration in order to export
commodities or technical data subject to
the Export Administration Regulations.
The Regulations state the conditions
under which the licensee must return a
validated exporl license to the Office of
Export Administration. This rule
amends the Regulations to establish a
maore specific time frame for the return
of such licenses and clarifies the actions
the Office of Export Administration will
take if the license is not returned. This
rule also deletes a reference to the
Periodic Requirements (PR) License, a
licensing procedure discontinued
because of insufficient exporter use and
because alternate licensing procedures
can be substituted for the PR procedure.
EFFECTIVE DATE : April 27, 1881.

FOR FURTHER INFORMATION CONTACT:
Archie Andrews, Director, Exparters’
Service Staff, Office of Export
Administration, Washington, D.C. 20230
(Telephone: (202) 377-5247 or 377-4811).

SUPPLEMENTARY INFORMATION: Section
13(a) of the Export Administration Act
0f 1979 (“the Act”) exempts regulations
promulgated thereunder from the public
participation in rulemaking procedures
of the Administrative Procedure Act.
Section 13(b) of the Act, which
expresses the intent of Congress that to
the extent practicable "regulations
imposing controls on exports' be
published in proposed form, is not
applicable because these regulations do
not impose new controls on exports.
Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on

this regulation are welcome on a
continuing basis,

This rule will not have a significant
economic impact on a substantial
number of small business entities
because it does not impose any
additional costs or other regulatory
burdens on them. This rule does not
impose a burden under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 &f
seq. This rule is not a major rule within
the meaning of section 1(b) of Executive
Order 12291 (46 FR 13193, February 19,
1881), "Federal Regulation.”

Accordingly, Parts 372 and 386 of the
Export Administration Regulations are
amended as follows:

1. Section 372.9(f) is revised to read as
follows:

§372.9 Issuance of validated licenses.
(f) Return of Revoked, Suspended or
Unused Licenses. If a licensee
determines that a license will not be
used, or if the Office of Export
Administration revokes or suspends a
license, the licensee shall return the
license immediately to the Office of
Export Administration in accordance
with the instructions in § 386.2(d).

2. Section 386.2 is amended by
removing and reserving paragraph
(d)(3), revising paragraph (d){(4), and
adding a new paragraph (d)(5) as
follows:

§385.2 Use of validated license.

(dj . o

(3) [Reserved}

(4) Return of licenses. The licensee
shall return a license to the Office of
Export Administration within 30
calendar days after—

(i) The license expires,

(if) The full quantity autharized for
export under that license is exported, or
(iii) The licensee determines that the
license will not be used or will no longer

be used.

However, if the Office of Export
Administration revokes or suspends the
license, the licensee shall return it
immediately upon notification that the
license has been revoked or suspended.
The licensee shall complete the
certification on the reverse of the license
document and attach copies of any
license amendments to the license, and
return it to the Office of Export
Administration, Room 1617M, U.S.
Department of Commerce, Washington,
D.C. 20230. Until the license is
forwarded, the licensee shall be
prepared to make it and all other related
export records available for inspection
by the U.S, Government. (See § 387.13.)

(5) Failure to return a license. If the
licensee fails to return a validated
export license within 30 calendar days
of expiration, or fails to provide a
satisfactory written explanation within
the 30 day period, the Compliance
Division of the Office of Export
Administration may impose sanctions
provided for in § 387.1 of the Export
Administration Regulations,

(Secs. 13 and 15, Pub. L. 96-72, US.C. app.
2401 et seq.; Exec, Ord, No. 12214 (45 FR
29783, May 6, 1880}); Dept. Org. Ord. 10-3 (45
FR 6141, Jan. 25, 1980): International Trade
Administration Org. and Function Ord. 41-1
{45 FR 11862, January 30, 1980) and 41-4 (45
FR 65003, October 1. 1880))

William V. Skidmore,

Director, Office of Export Administration,
International Trade Administration,

[FR Doc. 81-32480 Filed 4-34-81: 545 am)|

BILLING CODE 3510-25-M

 ——

FEDERAL TRADE COMMISSION
16 CFR Part 13
[Docket No. 8824)

Glendinning Companies, Inc.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Modifying order.

SUMMARY: This order recpens the
proceeding and modifies the cease and
desist order issued against the company
in The Matter of The Coca-Cola
Company, et al. on October 26, 1976, 88
F.T.C. 656, 41 FR 53653, by deleting the
language “including all entry forms
submitted by participants therein," from
Paragraph 1(c), which required the
company to keep all entry forms
submitted in connection with both
games of chance and games of skill, and
adding to Paragraph 2 of the order
specified language which limits the
firm's record-keeping obligation to
maintaining only those entry forms
submitted for games of skill.

DATES: Decision issued October 26, 1976,
Modifying order issued February 24,
1081,

FOR FURTHER INFORMATION CONTACT:
FTC/PC, William S. Sanger,
Washington, D.C. 20580. (202) 254-6128,
SUPPLEMENTARY INFORMATION: In the
Matter of Glendinning Companies, Inc.,
a corporation. Codification under 16
CFR Part 13, appearing at 41 FR 53653,
remains unchanged.

(Sec. 6, 38 Stat. 721; (15 U.S.C. 46). Interprets
or applies sec. 5, 38 Stat. 719, as amended; (15
U.S.C. 45))
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The Order Reopening the Proceeding
and Modifying Cease and Desist Order
is as follows:

Petitioner, Glendinning Companies,
Inc., seeks the modification of & record-
keeping provision of the Order to Cease
and Desist issued on October 26, 1976.
Petitioner is engaged in the manufacture,
promotion, sale, and distribution of
promotional games used to induce the
sale of products. On October 23, 1980,
petitioner sought from the Commission
an advisory opinion, pursuant to Rule
241 of the Federal Trade Commission's
Rules of Practice, interpreting the phrase
“all entry forms" in Paragraph 1(c) of the
Order to apply solely to games of skill,
and not to games of chance, On
November 7, 1980, petitioner was
informed that an advisory opinion was
nol the appropriate vehicle for the
requested relief, and that the request
would be treated as a Petition to Reopen
and Modify the Order pursuant to Rule
2.51 of the Rules of Practice, The petition
was accordingly placed on the public
record for comment for thirty days. No
comments were received.

Paragraph 1(c) now orders petitioner
to cease and desist from:

1. Engaging in, promoting the use of, or
participating in any such promotional
game, contest, sweepstake or similar
device, by means of any announcement,
notice of advertisement, unless:

{c) There are maintained by
respondent or its designee for a period
of at least two years after the closing of
each such promotional game or contest
and the awarding of all prizes in such
connection therewith, full and adequate
records including all entry forms
submitted by participants therein, which
clearly disclose the operation of such
promotional game or contest, the basis
or method used to determine entitlement
to prizes, and the facts as to the receipt
of such prizes by participants entitled
thereto; which said records and
documents shall be open for inspection
during normal business hours by each
contest participant or his duly
authorized representative. (Emphasis
supplied.)

Thus, petitioner is currently required to
save, for two years, all entry forms
submitted in both chance and skill
contest promotions, Petitioner asserts
that while this requirement makes sense
when applied to games of skill, it serves
no useful purpose in the case of games
of chance. In skill contests, entry forms
can be inspected by the Commission to
determine whether prizes were awarded
to contestants who submitted the
correct entries, In games of chance,
however, all entry forms are identical,
and winners are selected by random

drawing. The forms are therefore of no
value in determining whether the
promotion was fairly conducted. The
storage of these forms does, however,
impose significant costs upon petitioner.

Petitioner and Compliance staff have
agreed upon proposed modifications to
the Order that would limit petitioner's
obligation to maintain all entry forms to
those submitted in games of skill. This
would be accomplished by moving the
language requiring petitioner to maintain
entry forms from Paragraph 1 of the
Order, which governs both skill and
chance promotions, to Paragraph 2,
which only concerns skill contests. The
Commission, having considered the
Petition, determines that petitioner has
made a satisfactory showing that the
public interest requires that the Order
be reopened and modified as requested.

It is therefore ordered that the
proceeding is hereby reopened and the
Decision and Order issued on October
28, 1978, is hereby modified by:

(1) Deleting the language in italics
from Paragraph 1(c):

There are maintained by respondent
or its designee for a period of at least
two years after the closing of each such
promotional game or contest and the
awarding of all prizes in such
connection therewith, full and adequate
records including all entry forms
submitted by participants therein, which
clearly disclose the operation of such
promotional game or contest, the basis
or method used to determine entitlement
to prizes by participants entitled thereto;
which said records and documents shall
be open for inspection during normal
business hours by each contest
participant or his duly authorized
representative; and

(2) Adding the following language to
Paragraph 2:

(f) Respondent or its designee
maintains for at least two years after the
closing of each skill contest and the
awarding of all prizes in connection
therewith, in addition to the records
required by Paragraph 1(c), all entry
forms submitted by participants in such
skill contests,

It is further ordered that the foregoing
modification shall become effective
upon service of this Order.

By direction of the Commission.

Carol M. Thomas,

Secretary.

[FR Doc. 11-12940 Filed 4-26-81: £45 am|
BILLING CODE §750-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-4-FRL 1804-5])

Approval and Promulgation of
Implementation Plans; Alabama: Air
Quality Survelllance Plan

AGENCY: Environmental Protection
Agency,
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is approving the air quality
surveillance plan revision submilted by
the State of Alabama on January 9, 1980
including the air monitoring site
descriptions that were submitted May
15, 1880. The revision updates
Alabama's State Implementation Plan
(SIP) to meet EPA requirements as sel
forth in 40 CFR Part 58, (44 FR 27558,
May 10, 1979).

The revision includes a commitment
to update their monitoring network and
to utilize all required quality assurance
methods to ensure data accuracy. The
revision also includes provisions for
Emergency Episode Monitoring. Since
the revision meets all EPA requirements,
EPA is approving the revision.

EFFECTIVE DATE: May 27, 1081,

ADDRESSES: Copies of the materials
submitted by Alabama may be
examined during normal business hours
at the following locations:

Public Information Reference Unit,
Library Systems Branch,
Environmental Protection Agency, 401
M Street SW., Washington, D.C. 20460

Alabama Air Pollution Control
Commission, 845 South McDonough
Street, Montgomery, Alabama 36130

Office of the Federal Register, Room
8401, 1100 L Street NW., Washington,
D.C. 20460

EPA Region IV, Air Programs Branch,
345 Courtland Street NE., Atlanta,
Georgia 30365

FOR FURTHER INFORMATION CONTACT

Mr. Jerry Preston, EPA Region IV at the

above address and telephone number

404/881-3286 or FTS 257-3286.

SUPPLEMENTARY INFORMATION: On May

10, 1979 (44 FR 27558) EPA promulgated

ambient air quality monitoring and data

reporting regulations. These regulations

satisfy the requirements of Section 110

(a)(2)(C) of the Clean Air Act by 4

requiring ambient air quality monitoring

and data reporting for purposes of State

Implementation Plans (SIP). At the same

time, EPA published guidance to the

States regarding the information which

must be adopted and submitted to EPA
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as a SIP revision which provides for the
establishment of an air quality
surveillance system that consists of a
network of monitoring stations
designated as State and Local Air
Monitoring Stations (SLAMS) to
measure ambient concentrations of
those pollutants for which standards
have been established in 40 CFR Part 50.
The State of Alabama has responded
by submitting to EPA a plan for air
quality surveillance. Their plan provides
for the establishment of a SLAMS
network such that the monitors will be
properly sited and the data quality
assured. The network will be reviewed
annually for needed modifications and
descriptions containing information such
as location, operating schedule, and
sampling and analysis method. On
January 7, 1981 (46 FR 1760) EPA
proposed approval of Alabama’s plan.

ACTION: Since no public comments
were received and since the revision
meets the requirements of 40 CFR Part
58, EPA is today approving the air
quality surveillance plan submitted by
Alabama.

Pursuant to the provisions of 5 U.S.C.
section 605(b) I hereby certify that this
rule will not have a significant-economic
impact on a substantial number of small
entities, The action relates only to air
quality surveillance to be carried out by
one state and will not cause any
significant economic impacts.

The Office of Management and Budget
has exempted this regulation from the
OMB review requirements of Executive
Order 12291 pursuant to Section 8(b) of
that order.

Incorporation by reference of the
State Implementation Plan for the State
of Alabama was approved by the
Director of the Office of the Federal
Register on July 1, 1880,

(Sec. 110, Clean Air Act (42 U.S.C. 7410))

Dated: April 21, 1881,

Walter C. Barber,
Acting Administrator.

Part 52 of Chapter I, Title 40, Code of
Federal Regulation, is amended as
follows:

Subpart B—Alabama

1, § 52.50 is amended by adding
paragraph(c)(26) as follows:

§52.50 Identification of plan.

(¢) The plan revisions listed below
were submitted on the dates specified.

(26) Revision to the State
Implementation Plan for an air quality
surveillance network was submitted by

the Alabama Air Pollution Control
Commissgion on January 9, 1980,
[FR Doc. 81-12000 Filed 4-24-81; R4S 0]

BILLING CODE 8560-38-M

40 CFR Part 52
[A-8-FRL 1804-6)

Approval and Promulgation of State
Implementation Plans; Revision to
Wyoming Opacity Regulations
AGENCY: Environmental Protection
Agency.

AcTioN: Final rulemaking:

SUMMARY: On July 18, 1980, the State of
Wyoming submitted a revision to the
Wyoming Air Quality Standards and
Regulations which provides for the
establishment of source specific opacity
limits for large fuel burning units. The
State's mass emission limit remains
unchanged. EPA proposed to approve
the State's revision on November 21,
1880 (45 FR 77075), and solicited
comments on whether this revision
meets the requirements of 40 CFR Part
51 and the Clean Air Act. No comments
were received. In today's action we are
approving the Wyoming SIP revision.
DATE: This action is effective May 27,
1981.

ADDRESSES: Copies of the revision are
available for public inspection between
8:00 a.m. and 4:00 p.m. Monday through
Friday at the following offices:
Environmental Protection Agency,
Region VIII, Air Programs Branch,
1860 Lincoln Street, Denver, Colorado
80295
Environmental Protection Agency,
Public Information Reference Unit,
Waterside Mall, 401 M Street SW.,
Washington, D.C. 20460
The Office of the Federal Register, 110 L
Street NW., Room 8401, Washington,
D.C. 20408
FOR FURTHER INFORMATION CONTACT:
David S, Kircher, Air Programs Branch,
Environmental Protection Agency, 1860
Lincoln Street, Denver, Colorado 80295
(303) 837-3711
SUPPLEMENTARY INFORMATION: On July
18, 1980, the State of Wyoming
submitted a revision to the Wyoming
Air Quality Standards and Regulations
which provides for the establishment of
source specific opacity limits for large
fuel burning units upon petition from the
operator that the unit is unable to meet
the otherwise applicable opacity limit
(20 percent) but is meeting the
applicable mass emission limit. This
provision applies to fuel burning units
with heat input of greater than 2500 x
10% Btu per hour, and the newly

established opacity limit may not
exceed 40 percent.

Since the proposed exemption
requires that the mass emission limit be
met by the source, this provision will not
result in increased emissions and will
no! jeopardize attainment and
maintenance of the national ambient air
quality standards in Wyoming.

Interested persons were invited to
comment on the revision and whether it
was adopted and submitted in
accordance with the requirements of
Section 110 of the Clean Air Act and 40
CFR Part 51 (Requirements for the
Preparation, Adoption, and Submission
of State Implementation Plans). EPA's
notice of proposed rulemaking was
published on November 21, 1981 (45 FR
77075). No comments were received.
Since no new issues were raised during
the comment period, EPA is approving
the proposed revision,

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C.
Section 605(b)) I hereby certify that this
action will not have a significant
economic impact on a substantial
number of small entities. This action
only approves state actions, It imposes
no new requirements. Moreover, due to
the nature of the federal-state
relationship, federal inquiry into the
economic reasonableness of the state
actions would serve no practical
purpose and could well be improper.

Under Section 30(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not Major
because it merely approves existing
State requirements and imposes no new
regulatory requirements.

This regulation was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. Any comments from OMB to EPA
and any EPA response to those
comments are available for public
inspection at: EPA Region 8, 1860
Lincoln Street, Denver, Colorado 80295.

{Sec. 110 of the Clean Air Act (42 US.C.
7410))
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Dated: April 21, 1881
Walter C. Barber,

Acting Administrator.

Note—~Incorporation by reference of the
State Implementation Plan for the State of
Wyoming was approved by the Director of
the Federal Register on July 1, 1880,

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

Subpart ZZ—-Wyoming

1. In § 52.2620, paragraph (c)(12) is
added as follows:

§52.2620 Identification of plan.
(c L

(12) A revision to Section 14 of the
Wyoming Air Quality Standards and
Regulations was submitted on July 18,
1980; and October 27, 1960,

(FR Doc. 0112590 Flled 4-24-811; 845 am|
BILLING CODE 65€0-38-M

40 CFR Part 52
{A-1-FRL 1802-1]

Approval and

Connecticut;
Promulgation of Implementation Plans;
Revision

AGENCY: Environmental Protection
Agency.

ACTION: Final rule,

SUMMARY: EPA is approving a State
Implementation Plan revision, submitted
by the state of Connecticut, which
allows a temporary variance to Federal
Paperboard Company, Inc., from
Connecticut Regulation 19-508-
19(a)(2)(i) concerning fuel sulfur content.
This variance allows, until March 27,
1983, the sale and delivery of fuel oil
containing up to 2.2% sulfur by weight to
the company's manufacturing facility in
Sprague, Connecticut, and also allows
burning by the facility of fuel oil
containing up to 1.7% sulfur.

EFFECTIVE DATE: April 27, 1961,

ADDRESSES: Copies of the Connecticut
document which is incorporated by
reference are available for public
inspection during regular business hours
at the Environmental Protection Agency,
Region I, Room 1903, JFK Federal
Building, Boston, Massachusetts 02203;
Public Information Reference Unit,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460; Office
of the Federal Register, 110 L Street
NW., Room 8401, Washington, D.C.; and
the Connecticut Department of
Environmental Protection, Air
Compliance Unit, State Office Building,
Hartford, Connecticut 06115,

FOR FURTHER INFORMATION CONTACT:
Miriam Fastag, Air Branch, EPA Region
I, Room 1903, JFK Federal Building,
Boston, Massachusetts 02203, (617) 223~
5609.

SUPPLEMENTARY INFORMATION: On
November 20, 1980 EPA proposed
approval (45 FR 76714) of a revision to
the Connecticut State Implementation
Plan (SIP) for a variance until March 27,
1983, for Federal Paperboard Company,
Inc. regarding the purchase, storage, and
burning of non-conforming fuel.
Specifically, the company may purchase,
store, otherwise take delivery of and use
(but not burn) fuel oil containing sulfur
in excess of 0.5% by weight but not more
than 2.2% at {ts paperboard
manufacturing facility in Sprague,
Connecticut. The revision also allows
this facility to burn fuel oil containing up
to 1.7% sulfur, Fuel merchants similarly
may sell, store, and deliver to the
facility fuel oil containing up to 2.2%
sulfur.

A thorough discussion of the SIP
revision and EPA’s reasons for
approving it were presented in the
Notice of Proposed Rulemaking, cited
above, and will not be repeated here. No
comments have been received and EPA
is now taking final action to approve the
revision.

EPA finds good cause for making this
revision immediately effective, since
EPA approval imposes no additional
regulatory burden and the immediate
use of less expensive, higher sulfur
content fuel oil will greatly ease
economic burdens.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

After evaluation of the State’s
submittal, the Administrator has
determined that the Connecticut
revision meets the requirements of the
Clean Air Act and 40 CFR Part 51.
Accordingly, this revision is approved
as a revision of the Implementation
Plan.

Under Executive Order 12201, EPA
must judge whether a rule is “Major"
and therefore subject to the requirement
of a Regulatory Impact Analysis. This
rule is not major because it imposes no
additional regulatory burden, and eases
an economic burden. It is therefore |
unlikely to have an annual effect on the
economy of $§100 million or more, or to

have other significant adverse impacts
on the national economy.

This rule was gubmitted to the Office
of Management and Budget (OMB) for
review as required by Executive Order
12291. Any comments from OMB to EPA
and any EPA response to those
comments are available for public
inspection at the EPA, Region I, Room
1903, JFK Federal Building, Boston,
Massachusetts 02203,

(Secs. 110{a) and 301 of the Clean Air Act, as
amended, 42 U.S.C., 7410 and 7601)
Dated: April 21, 1981,
Walter C. Barber,
Acting Administrator.

Note.—~Incorporation by reference of the

State Implementation Plan for the state of

Connecticut was approved by the Director of
the Federal Register on July 1, 1980,

Part 52 of Chapter I Title 40, Code of
Federal Regulations, is amended as
follows:

Subpart H—Connecticut

1. Section 52.370 is amended by
adding paragraph (c)(12) as follows:

§ 52.370 Identification of plan,

(c) The plan revisions listed below
were submitted on the dates specified.
(12) A revision to Regulation 19-508-
19(a)(2)(i), submitted by the
Commissioner of the Connecticul
Department of Environmental Protection
on September 8, 1980, granting a
variance until March 27, 1983 to the
Federal Paperboard Company, Inc.
[FR Doc. 851-12817 Fiind 4-24-81. 645 am|
BILLING CODE 6560-38-M

40 CFR Part 52
(A7 FRL 1802-8]

Approval and Promulgation of
Missouri State Implementation Plan for
Lead

AGENCY: Environmental Protection _
Agency.
AcTion: Final rulemaking.

SUMMARY: As required by Section 110 of
the Clean Air Act and the October 5,
1978 (43 FR 46246) promulgation of
National Ambient Air Quality Standards
for lead, the State of Missouri has
submitted for approval to EPA a State
Implementation Plan (SIP) for lead. The
lead SIP provides for the attainment of
the National Ambient Air Quality
Standards (NAAQS) for lead in all areas
of the State. A notice of Proposed
Rulemaking (PRM) on this action
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appeared in the Federal Register on
December 29, 1980 (45 FR 85481). The
PRM contained a discuss’li_zn of the basis
for the proposed action. The present
action is & final rulemaking which
approves the Missouri lead SIP with the
exceptions discussed below, and
amends the Code of Federal Regulations
at Subpart AA-Missouri, §§ 52.1320,
52,1323, 52.1331 and 52.1335.

EFFECTIVE DATE: April 27, 1981.

ADpRESSES: Copies of the Missouri
submission, the minutes of the public
hearings, the PRM, the public comments,
and the technical support memo which
explains the rationale for EPA’s action
on the Missouri lead SIP are available
for public review during normal
business hours at the following
locations:

Environmental Protection Agency,
Region VII, Air, Noise and Radiation
Branch, 324 East 11th Street, Kansas
City, Missouri 84106

Public Information Reference Unit,
Room 2922, EPA, 401 M Street, S.W.,
Washington, D.C. 20460

Kansas City, Missouri Health
Department, Air Pollution Control,
21st Floor, City Hall, Kansas City,
Missouri 64106

Missouri Department of Natural
Resources, 2010 Missouri Boulevard,
jefferson City, Missouri 65102

City of St. Louis, Division of Air
Pollution Control, 419 City Hall, St,
Louis, Missouri 64103

St Louls County, Department of
Community Health and Medical Care,
801 S. Brentwood Boulevard, Clayton,
Missouri 63105
A copy of the Stale submission only is

available for public review during

normal business hours at: The Office of

the Federal Register, Room 8401, 1100 L

Street, N.W,, Washington, D.C. 20460

FOR FURTHER INFORMATION:
Contact Ken Greer at 816 374-3791 (FTS
758-3761).

SUPPLEMENTARY INFORMATION:

L. Background

On October 5, 1878, National Ambient
Alr Quality Standards (NAAQS) for
lead were promulgated by the
Environmental Protection Agency (EPA)
(43 FR 46246). Both the primary and
secondary standards were set at a level
of 1.5 micrograms lead per cubic meter
of air (ug lead/m?), averaged over a
calendar quarter. As required by section
110{a)(1) of the Clean Air Act (the Act),
within nine months after promulgation
of a NAAQS each State is required to
submit a State implementation plan
(SIP) which provides for attainment and

maintenance of the primary and
secondaray NAAQS within the State.
The State of Missouri has developed
and submitted a SIP for the attainment
of the lead NAAQS. The plan includes a
strategy for attainment and maintenance
of the lead NAAQS in all parts of the
State. The lead standards have been
exceeded in three areas of the State: in
St. Louis County, around the St. joe lead
smelter in Herculaneum, Missouri, and
around the AMAX Lead Company
smelter near Boss, Missouri.

I Description of Previous Actions
Concerning Missouri Lead SIP

A. Basic Requirements

SIP requirements are outlined in
Section 110(a) of the Act and in 40 CFR
Part 51, Subpart B, These provisions
require the submission of air quality

1 data, emission inventory data, air

quality modeling, a control strategy, a
demonstration that the NAAQS will be
attained within the time frame specified
in the Act, and provisions for ensuring
maintenance of the NAAQS. Specific
requirements for developing a SIP for
lead are outlined in 40 CFR Part 51,
Subpart E.

B. Description of SIP and PRM

A description of the Missouri lead SIP
was presented in the PRM published in
the Federal Register on December 29,
1980 (45 FR 85481). Also presenled was a
discussion of the adequacy of the SIP
submission, and a description of EPA's
proposed actions. The SIP meets EPA
requirements for an approvable lead SIP
except for two major deficiencies and
several minor deficiencies. As explained
in the PRM, the major deficiencies are:
(1) the SIP stated an incorrect
attainment date for attaining the lead
NAAQS which EPA requested the State
to correct within 60 days of EPA's final
approval/disapproval action (today's
action); and (2) the modeling in the SIP
for the three primary lead smelters in
Missouri was inadequate and the State
was requested to submit complete
modeling for each primary lead smelter
within twelve months of EPA's final
action.

The minor deficiencies of the SIP, as
explained in the PRM, are: (1) the need
for a compliance order, or other legally
enforceable agreement stating that the
rotary dryer operation has been closed
down at the St Joe Co. lead mine at
Viburnum, Missouri and will remain
inactive; (2) the need for mobile source
emission information for the area near
the St. Joe Co. lead smelter and for the
aree near the AMAX Co. lead smelter;
(3) the need for a clarification of the
procedures that Missouri will follow to

allow for a public comment period of at
least 30 days on new source review
actions for new air pollution sources of
lead; (4) the need for information to
clarify that the State will require the
sources to submit in writing any
requests for extensions in the consent
order schedules; and (5) the need for a
commitment from the State that EPA
will be provided with quarterly reports
which outline the sources’ progress
toward installation of the control
measures described in the consent
orders. EPA requested that the
information on the minor deficiencies be
submitted to EPA by the State before
EPA final action.

C. Information Submitted by Missouri

The State of Missouri submitted
letters to EPA on February 11, 19881, and
February 13, 1981, which addressed the
two major deficiencies of the Missouri
lead SIP, and which provided
information and commitments which
corrected most of the minor deficiencies
of the lead SIP.

Concerning the attainment date for
the lead NAAQS, the State stated that it
believes it correctly interprets the Act to
require attainment of the lead NAAQS
within three years of EPA's actual
approval of the Missouri lead SIP. As
stated in the PRM, EPA believes that the
State's interpretation of the lead
attainment date is incorrect. Further
discussion of the issue plus EPA's
actions are outlined in following
sections,

Concerning the modeling deficiency
for the three primary lead smelters in
Missouri the State committed to perform
complete modeling within 12 months of
EPA’s final action on the lead SIP. The
State pointed out that the additional
modeling will be useful in determining
monitoring locations around each
smelter, and will be useful in an
analysis of a demonstration of
attainment of the lead NAAQS. Even
though the State agreed to perform
modeling for each of the three primary
smelters, the State also reiterated its
position on the modeling around the
smelters as stated in the lead SIP. The
State explained that the modeling
previously done was not useful to the
State, that the State knows of no new
information that is available which
would compel the State to assume any
position other than as stated in the lead
SIP, and that the situation will not
change after 12 months. The State also
stated its position that monitoring
information will be the “final
demonstrator of attainment™ of the lead
NAAQS.
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EPA will assist the State in performing
complete modeling for each™primary
lead smelter in Missouri, EPA
acknowledges the State's intention for
monitoring information to be the final
determining factor in demonstrating
altainment. However, as discussed
elsewhere in this notice, the State has
not submitted its modeling to EPA, and
has not demonstrated to EPA that
adequate modeling cannot be
performed. EPA believes that modeling
of lead emissions from lead smelters is
possible and should be considered in a
demonstration of attainment of the lead
NAAQS. EPA believes that both long-
term monitoring information and
modeling around sources should be used
to show attainment, and both
considered in revising control strategies
if present control strategies are later
determined inadequate to attain the lead
NAAQS by the attainment date,

The State also provided information
to EPA which clarified and corrected the
minor deficiencies of the lead SIP. (1)
The State submitted to EPA a letter from
St Joe Minerals Corporation which
stated that the rotary dryer operation
has been closed down, dismantled, and
removed from the lead mining operation
in Viburnum, Missouri. In light of this
new information, EPA believes this
deficiency is corrected without the
necessity of the State obtaining an
enforceable order requiring shutdown of
the rotary dryer operation. (2) The State
provided mobile source emission
information showing that the lead
emissions from motor vehicles in the
Herculaneum and Boss area are indeed
minor (between 1,000 and 30,000 times
smaller) compared to lead smelter
emissions for the areas around the St.
Joe Co. lead smelter and the Amax Co.
lead smelter. (3) Concerning the review
process for new lead sources in
Missouri, the State submitted
information which explained that all
new sources of lead with 5 tons or more
of lead emissions per year will be
required to obtain a permit to operate.
The State also explained that the permit
process will allow for 30 days of public
review of the State's actions on new
lead source permits, The State is
amending its existing regulations for
new source review to expressly require
such public review. EPA believes that
the pending changes to the State
regulations correct the minor deficiency
concerning the review of permits for
lead sources in Missouri. EPA's action
on the Missouri revisions to its new
source review regulations will be
announced in a separate Federal
Register notice in the near future. (4)
The State provided a determination by

the Attorney General of Missouri that
explained that automatic extensions in
the consent order schedules are not
allowed under the force majeure clause
in the consent orders. Under Missouri
law the burden of proof rests on the
sources, which, to avoid the possibility
of sanctions for failure to meet a
compliance schedule deadline, must
prove to the State that the failure to
meel a deadline was caused by an event
covered by the force majeure clause. (5)
The State provided a commitment to
EPA to provide quarterly reports for
each of the three smeolters. The reports
will outline the progress each source has
made during the previous three months
regarding the installation of control
measures by specified dates in the
consent orders,

Concerning EPA’s request in the PRM
that the State submit additional
monitoring data from the short-term
monitoring network around the three
primary lead smelters in Missouri, the
State explained in its letter to EPA that
no additional data has been obtained
from the smelter-run monitoring system.
As stated in the PRM, EPA believes that
any additional short-term monitorin
information should be made available
for EPA and public review. The State
has explained that the information is not
available, and EPA does not intend to
delay its action on the Missouri lead SIP
since EPA believes that with the
implementation of the long-term
monitoring network around each
smelter, the public, EPA and the State
will be sufficiently informed as to the
ambient air concentrations of lead
around the sources and the sources’
progress in attaining the lead NAAQS.

1L Public Comments

In addition to the Stale's submittal of
information which has been described
previously, four sets of comments were
received by EPA. Two sets of comments
were received from St. Joe Lead Co., and
two sets of comments were received
from AMAX Lead Co. Each comment
letter is available for public review at
each of the addresses listed in the
ADDRESSES section of this rulemaking,
und the letters have been placed in the
rulemaking docket which is on display
at the EPA Region VII office. EPA has
reviewed all of the comments and has_
considered each one in the development
of today's action. The major comments
do not differ significantly from the
state's comments on the attainment date
issue and the modeling issue which
were discussed earlier in this
rulemaking. A detailed discussion of the
comments and the Agency's responses
can be found in the Technical Support
Document which is also available for

ublic review at each of the addresses
ted in the ADDRESSES section of this

notice. As part of a continuing attempt
to reduce government Federal Register
printing costs, the following paragraphs
summarize only the major issues of the
comments and present a brief discussion
of EPA's responses.

A, Attainment Date

Three commenters challenged the
attainment date for lead and the
October 5, 1978 [43 FR 462486
promulgation of the NAAQS for lead.
The three commenters disagree with the
attainment date for lead of October 31,
1882, and believe that the attainment
date should be 3 years from EPA actual
approval of the lead SIP, As mentioned
above, the State also has commented
and disagreed with the October 31, 1982
attainment date.

As stated in the PRM and in the
promulgation notice for the lead
NAAQS, the attainment date for the
lead NAAQS is October 31, 1982, three
years after the mandated EPA approval
date for all lead SIPs of October 31,
1979, In addition to effectuating the
Congressional intent that the standards
be attained as soon as possible after
promulgation, the nationwide
altainment date does not allow
competitive advantages to be oblained
in the marketplace by lead sources
located in states which have failed to
submit lead SIPs in a timely fashion
which provide for attainment of the lead
NAAQs by the national attainment date
for lead. Also, since EPA is approving
the State's control strategy for
attainment by the required date, as
described in this notice and the PRM,
the national attainment date imposes no
additional burden on the affected
sources in Missouri, or the State, beyond
those to which the sources and the State
have already committed in the consent
orders. EPA is allowing the State of
Missouri 60 days from today to revise
the attainment date in the SIP to the
correct one of October 31, 1882 (or
October 31, 1984 for areas where a two
year extension is granted).

B. Modeling

Three commenters challenged EPA's
disapproval of the section of the SIP that
deals with modeling of the three primary
lead smelters in Missouri. The
commenters pointed out that modeling
was attempted by the state, but was not
successful. Each commenter argued that
stale of art modeling techniques cannot
yield meaningful information for the
three primary lead smelter situations in
Missouri. The commenters stated that
EPA should approve the State's
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attempted mod and not request
any additional modeling. The
commenters also concurred with the
State's intention that monitoring -
information should be used for the
demonstration of attainment around
each source.

As explained in the PRM and in 40
CFR 51.84, the State is required to do
atmospheric dispersion modeling around
each primary lead smelter and is
required to submit the modeling to EPA
in the lead SIP. EPA is aware that the
State did some modeling but the
modeling was deemed unusable by the
state since no correlation was found
between modeling and monitoring data.
However, the State did not submit the
modeling in the SIP for EPA review. EPA
cannot approve an anlaysis that it has
not reviewed, expecially when EPA is
unsure that the State used the state of
the art in modeling for lead emissions
around point sources. EPA believes that
modeling for lead emigsions is possible
for primary lead smelters and EPA
intends to assist the State during the
coming months in developing modeling
for each of the primary lead smelter
situations in Missouri. The State has
committed to performing complete
modeling and submitting the information
to EPA within 12 months of today's
acton. EPA will review the modeling
when submitted and will announce in a
future Federal er notice whether
the modeling is adequate and
approvable in relation to the
requirements of 40 CFR 51.84.

EPA Actions

EPA approves all parts of the Missouri
lead SIP except for two sections. EPA’s
approval includes the consent orders for
the State’s three lead smelters. As
indicated in the PRM, certain
compliance dates in two of the consent
orders are based on the date EPA
npproves the Missouri lead SIP, EPA
considers today's action an approval of
the lead SIP for purposes of establishing
these compliance dates. EPA’s approval
ilso includes the State's attainment date
extension request for the area around
the AMAX and St. Joe primary lead
smelters, The attainment date for these
two areas is October 31, 1984, which is
the required attainment date for the lead
standard of October 31, 1982 plus the
two year extension.

The two sections that are disapproved
ore: the section concerning the State's
attainment date for the lead standard,
and the section concerning modeling
done for the three primary lead smelters
in Missouri, EPA is allowing the state 60
days from today's rulemaking to correct
the attainment date to be October 31,
1982 for all parts of the State except the

areas around the AMAX and St. Joe
primary lead smelters, for which the
attainment date is Oclober 31, 1984. If
the State does not revise the SIP
accordingly and submit the revision to
EPA within 60 days from today's
rulemaking, the EPA will promulgate the
correct altainment date for the Missouri
lead SIP in accordance with § 110{c)(1)
(B) and (C) of the Act. EPA is allowing
the State twelve months from today’s
rulemaking to submit to EPA complete
modeling for each primary lead smelter
in Missouri as required by 40 CFR 51.84.

The Administrator's decision to
approve or disapprove the appropriate
sections of the Missouri lead SIP was
based on the information received from
the State, the information received
during the public comment period, and
on a determination whether the SIP
meels the requirements of Section
110{a)(2) of the Clean Air Act and 40
CFR Part 51, Requirements for
Preparation, Adoption, and Submittal of
State Implementation Plans.

EPA finds that good cause exists for
making this mlamakinﬁ effective
immediately for the following reason:

1. Portions of the schedules in the
consent orders in the SIP are keyed to
EPA epproval of the SIP, Immediate
effectiveness allows the implementation
of the control strategies outlined in the
consent orders to begin immediately;
and

2. The immediate effectiveness
enables sources to proceed with
certainty in conducting their affairs, and
persons seeking judicial review of EPA's
actions may do so without delay.

Under Executive Order 12291, EPA
must judge whether a rule is "major”
and therefore subject to the requirement
of a Regulatory Impact Analysis. This
rule is not "major” because it is only
approving the State's plan to implement
control strategies on affected sources in
the state of Missouri, the
implementation of which the sources
have agreed to. Hence, this rule is
unlikely to have an annual effect on the
economy of $100 million or more, or to
have other significant adverse impacts
on the national econony. In addition, the
two disapprovals outlined in this notice
impose no new regulatory requirements.
Therefore, the disapprovals are unlikely
to have significant adverse economic
impacts.

This rule was submitted to the Office
of Management and Budget (OMB) for
review as required by Executive Order
12281, Any comments from OMB to EPA
and any EPA response to those
comments are available for public
inspection at the Environmental
Protection Agency, Region VI, 324 East
11th Street, Kansas City, Missouri 84108,

Under Section 307(b)(1) of the Clean
Air Act, as amended, judicial review of
this action Is available only by the filing
of a petition for review n the United
States Court of Appeals for the
appropriate circuit within 60 days of
today. Under Section 307(b)(2), the
requirements which are the subject of
today'’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Incorporation by reference of the
State Implementation Plan for the State
of Missouri was approved by the
Director of the Federal Register on July
1. 1980,

(Sections 110 and 301(a) of the Clean Air Act

as amended {42 U.S.C. 7410 and 7601(a))
Dated: April 21, 1981.

Walter C. Barber,

Acting Administrator.

Title 40, Part 52, Subpart AA—
Missouri, of the Code of Federal
Regulations is amended to include the
following:

1. Section 52.1320 is amended by
adding paragraph (c)(26) as follows:

§ 52.1320 Identification of plan.
» - - » -

(C) .

(26) On September 2, 1980, the
Missouri Department of Natural
Resources submitted the State
Implementation Plan for Lead. On
February 11 and 13, 1981, the Missouri
Department of Natural Rescurces
submitted two letters containing
additional information concerning the
State Implementation Plan for Lead.

2. Section 52.1323 is amended by
adding a sentence at the end of the
paragraph as follows:

§52.1323 Approval status.

* * * The attainment date for
attainment of the lead standard as
stated in the Lead plan is disapproved.

3. Section 52.1331 is amended by
adding paragraph (e) as follows:

§ 52,1331 Extensions.

(e) Missouri’s request for an extension
to attain the lead standard in the
vicinity of the St Joe primary lead
smelter and the AMAX primary lead
smelter to not later than October 31,
1984 is approved. The St. Joe Lead Co.
smelter is located in Herculaneum,
Missouri, which is within the
Metropolitan St. Louls Interstate AQCR,
and the AMAX Lead Co. smelter is
located in Boss, Missouri, which is
within the Southeast Missouri Intrastate
AQCR.
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4. Section 52.1335(a) is amended by
adding at the end of the table as follows:

§52.1335 Compliance schedules.
(a). LR

Regulagon ; Fioal complance
Source Locasion Involved Date pdopled Effecive date cate
S Jos Lead Co..... Hercutaneum, Mo, § 203.080.1(5), August 15, 1000 Inemechetely...... (42 monits from
BSMO1978. firal nbemaking
dale).

AMAX Lead Co...... Bt MO . 0 e I e rtiareetioert S evvding ~ (48 months kom
ndd ndomaking
oale)

ASARCO, Inc ORI M s 0 b amsss. D Abemmieis — e Dec. 31, 1660,

» . . . -

|FR Doc. 81-12510 Fllod 4-34-00; 245 am|
BILLING CODE 6550-38-M

40 CFR Part 58
[A-2-FRL 1802-7]

Ambient Air Quality Monitoring, Data
Reporting, and Surveillance Provisions
for the State of New York, the State of
New Jersey, the Commonwealth of
Puerto Rico and the Territory of the
Virgin Isiands

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SuMMARY: This notice announces
approval by the Environmental
Protection Agency of revisions o the
State Implementation Plans of New
York, New Jersey, Puerto Rico and the
Virgin Islands. The revisions were
submitted in response to the
requirements of a new Part 58, “Ambient
Air Quality Surveillance,” of Title 40 of
the Code of Federal Regulations.
EFFECTIVE DATE: This action is effective
on April 27, 1981,

ADDRESSES: Copies of the SIP revisions

submitted are available for inspection

during normal business hours at the
following addresses:

U.S. Environmental Protection Agency,
Air Programs Branch, Room 1005,
Region 11 Office, 26 Federal Plaza,
New York, New York 10278

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Washington, D.C.
20460

New York State Department of
Environmental Conservation, Division
of Air, 50 Wolf Road. Albany. New
York 12233

State of New Jersey Department of
Environmental Protection, Division of
Environmental Quality, Labor and
Industry Building, John Fitch Plaza,
Trenton, New Jersey 08625

Environmental Quality Board, 204 Del
Parque Street, Santurce, Puerto Rico
00910

Virgin Islands Department of
Conservation and Cultural Affairs,

Division of Environmental Health,
Charlotte Amalie, St. Thomas 00801
‘The Office of the Federal Register, 1100

L Street, NW., Room 8401,

Washington, D.C. 20408
FOR FURTHER INFORMATION CONTACT:
William S. Baker, Chief, Air Programs
Branch, Environmental Protection
Agency, Region Il Office, 26 Federal
Plaza, Room 1005, New York 10278 (212)
264-2517,

SUPPLEMENTARY INFORMATION: On May
10, 1979, the Environmental Protection
Agency (EPA) promulgated Ambient Air
Quality Monitoring, Data Reporting and
Surveillance Provisions (44 FR 27558).
This action revoked the requirements for
air quality monitoring in Part 51 of Title
40 of the Code of Federal Regulations
(CFR) and established a new Part 58
entitled "Ambient Air Quality
Surveillance."

By August 1980, the New York State
Department of Environmental
Conservation, the State of New Jersey
Department of Environmental
Protection, the Puerto Rico
Environmental Quality Board, and the
Virgin Islands Department of
Conservation and Cultural Affairs
submitted revisions to their respective
State Implementation Plans (SIPg) to
provide for a comprehensive air quality
moniloring plan designed to meet the
ambient air quality monitoring and data
reporting requirements of the new 40
CFR Part 58.

Receipt and proposed approval of the
revisions to the four SIPs was
announced in the Federal Register on
February 12, 1981 (46 FR 12022), where
the applicable CFR requirements are
discussed in more detail, In that notice,
EPA advised the public that comments
would be accepted as to whether the
proposed SIP revisions should be
approved or disapproved.

One comment was received, from
Allied Chemical, questioning whether a
particular monitor designated as a
National Ambient Monitoring System
(NAMS) site meets applicable NAMS
siting criteria. Since this notice concerns

u commitment to establish and operate a
network of monitoring stations rather
than an approval of specific monitoring
locations, EPA finds the comment not
relevant to today's rulemaking.

EPA has reviewed the four SIP
revisions submitted and has determined
that they meet the requirements of
Sections 110 and 319 of the Clean Air
Act, as amended, and EPA regulations
at 40 CFR Part 58. EPA is therefore
approving the revised monitoring plans
for New York, New Jersey, Puerto Rico
and the Virgin Islands. This action is
being made immediately effective
because it imposes no regulatory
burden.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of & petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b){2) of the Clean Air Act, the
requirements which are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements. :

Pursuant to the provigions of 5 U.S.C.
605(b) I hereby certify that this rule will
not have a significant economic impac!
on a substantial number of small
entities, The action relates only to air
quality surveillance to be carried out by
the States of New York and New Jersey
the Commonwealth of Puerto Rico and
the Territory of the Virgin Islands and
will not cause any significant economic
impacts. Furthermore, this action comes
within the terms of the certification
issued on January 27, 1981 (46 FR 8709)

Under Executive Order 12201, EPA
must judge whether a regulation is
“Major" and therefore subject to the
requirement of a Regulatory Impacl
Analysis. This regulation is not Msjor
because the revised air monitoring
systems submitted by the States to meet
the requirements of new 40 CFR Part 56,
will be derived from existing state
networks with adjustments and
additions where necessary.
Consequently, this rule does not impose
any substantial increase in resources for
the states or local government agencies

This regulation was submitted to the
Office of Management and Budge!
(OMB] for review as required by
Executive Order 12291. Any comments
from OMB to EPA and any EPA
response to those comments are
available for public inspection at: U.S.
Environmental Prolection Agency, Air
Programs Branch, 26 Federal Plaza,
Room 1005, New York, New York 10278
(212) 264-2517.
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(Secs. 110, 319, Clean Air Act, as amended (42
US.C. 7410))

Dated: April 22, 1961.
Walter C. Barber,
Acting Administrator, Environmental
Protection Agency.

Note—Incorporation by reference of the
State Implementation Plans for the State of
New York, the State of New Jersey, the
Commonwealth of Puerto Rico and the
Territory of the Virgin Islands was approved
by the Director of the Federal Register on July
1, 1880,

Title 40, Chapter I, Subchapter C, Part
52, Code of Federal Regulations is
amended as follows:

Subpart HH—New York

1. Section 52.1670 is amended by

adding a new paragraph (c)(59) as
follows:

§52.1670 Identification of plan.

(c) The plan revisions listed below
were submitted on the dates specified.

(59) Supplemental information to
“New York State Air Quality
Implementation Plan—Statewide
Summary and Program,” June 1979,
submitted on December 18, 1980 by the
New York State Department of
Environmental Conservation dealing
with provisions which commit the State
to meet the Subpart C requirements of
40 CFR Part 58 pertaining to State and
Local Air Monitoring Stations (SLAMS)
including the air quality assurance
requirements of Appendix A, the
monitoring methodologies of Appendix
C, the network design criteria of
Appendix D and the probe siting criteria
of Appendix E.

Subpart FF—New Jersey

2. Section 52.1570 is amended by
adding a new paragraph (c)(28) as
follows:

§52.1570 Identification of pian.

(c) The plan revisions listed below
were submitted on the dates specified.

(28) A supplementary submittal from
the State of New Jersey Department of
Environmental Protection, consisting of
an Ambient Air Quality Monitoring SIP
revision dated August 1.

Subpart BBB—Puerto Rico

3. Section 52.2720 is amended by

adding & new paragraph (c)(28) as
follows:

§52.2720 \|dentification of pian.

(c) The plan revisions listed below
were submitted on the dates specified.
(28) A submittal by the Puerto Rico

Environmental Quality Board entitled,
“Revised Provisions for SIP Air Quality
Monitoring Plan,” April 1880,

Subpart CCC—Virgin Islands

4. Section 52.2770 is amended by

adding a new paragraph (c)(11) as
follows:

§52.2770 Identification of plan.

(c) The plan revisions listed below
were submitted on the dates
specified.* * *

(11) A document entitled “Air
Monitoring Plan," November 1979,
submitted on February 23, 1981, by the
Virgin Islands Department of
Conservation and Cultural Affairs.
[FR Doc. 81-12514 Filed 4¢-24-31; &45 am)

BILLING CODE 6560-30-M

40 CFR Part 65

[EN-9-FRC 1789-3]

Delayed Compliance Order for Guam
Power Authority, Agana, Guam
AGENCY: Environmental Protection
Agency.

ACTION: Final rule,

SUMMARY: The Administrator of EPA
hereby issues a Federal Delayed
Compliance Order (DCO) to Guam
Power Authority (GPA), Agana, Guam,
The DCO requires GPA to bring its two
fossil-fuel fired steam generators at Piti,
Guam, into compliance with Section 13.4
of Chapter 13, Control of Sulfur Dioxide,
Guam Air Pollution Control Standards
and Regulations, part of the Federally
approved State Implementation Plan for
the Territory of Guam. GPA's
compliance with the DCO will preclude
suits under the Federal enforcement and
citizen suit provisions of the Clean Air
Act for violation of the SIP regulation
covered by the DCO during the period
the DCO is in effect.

EFFECTIVE DATE: This rule takes effect on
April 27, 1681.

FOR FURTHER INFORMATION CONTACT:
Robert G. Kuykendall, Chief, Air and
Hazardous Materials Branch,
Enforcement Division, Environmental
Protection Agency, Region IX, 215
Fremont Street, San Francisco, CA
94105, phone: (415) 556-6150.
ADDRESSES: The DCO, supporting
materials, and public comment are

available for public inspection and
copying during normal business hours

| -at: Enforcement Division Offices, EPA,

Region IX, 215 Fremont Street, San
Francisco, CA 94105.

SUPPLEMENTARY INFORMATION: On
September 9, 1980, the Regional
Administrator of EPA's Region IX Office
published in the Federal R er, (45 FR
59341), a notice setting out the
provisions of a proposed DCO for GPA.
The notice asked for public comments
and offered the opportunity to request a
public hearing on the proposed DCO.
During the period for public comment,
GPA submitted comment on October 7,
1980, in which GPA requested that the
proposed delayed compliance order be
revised o incorporate an eight-month
delay in the startup of the pilot plant,
which is one of the critical pathways
toward achieving compliance with the
proposed DCO. On November 26, 1980,
CGPA submitted supplemental comments
requesting an additional one-month
extension due to delays in delivery and
shipping of the pilot plant. After a

thorough evaluation of GPA's
submittals, EPA has determined that
GPA's re&ueet for delays is reasonable
because the delays appear to be due to
circumstances beyond GPA's control.
Therefore, a revised DCO effective this
date is issued to GPA by the
Administrator of EPA pursuant to
Section 113({d)(4) of the Clean Air Act,
as amended, 42 U.S.C, 7413(d)(4)
(hereinafter referred to as the “Act”),
The DCO places GPA on a schedule to
bring two fossil-fuel fired steam
generators at Piti, Guam, into
compliance as expeditiously as
practicable with Section 13.4 of Chapter
13, Control of Sulfur Dioxide, Guam Air
Pollution Control standards and
Regulations, part of the Federally
approved SIP. The DCO also imposes
interim requirements which satisfy
section 113(d)(7) of the Act, and
reporting requirements. If the conditions
of the DCO are met, it will permit GPA
to delay compliance with the SIP
regulation covered by the DCO until
February 15, 1985, The company is
unable to immediately comply with this
regulation.

EPA has determined that the DCO
shall be effective upon publication of
this notice because of the need to
immediately place GPA on a schedule
for compliance with the applicable
requirements of the SIP,

Under Executive Order 12201, EPA must
judge whether an action is a “Major Rule”
and therefore subject to the requirement of a
Regulatory Impact Analysis. This action is
not a Rule because it does not establish any
policy of general applicability and future
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effect. It only issues an order affecting a
e source.

This action was submitted to the Office of
Management and Budget for review under
Executive Order 12291. Any comments from
OMB to EPA and any EPA responses to those

Dated: April 14, 1981.
Walter C. Barber, -
Acting Administrator, Environumental
Protection Agency.

In consideration of the foregoing,

PART 65—DELAYED COMPLIANCE
ORDER

§65.90 [Amended)
1. By amending the table in § 65.90

comments are available for public inspection  Chanter I of Title 40 of the Code of Federal Delayed Compliance Orders
at EPA Region IX, 215 Fremont Street, San Fedzral Regulations is amended as issued under Sections 113(d) (1), (3), and
Francisco, Calif. 94105, folloves (4) of the Act, by adding the following
(Sections 113 and 301 of the Clean Air Act, as entry:
amended (42 U.S.C. 7413 and 7601))
Source Location s S reguiason Invohved Osto of proposal oo B8
Guamn Powar Authority Agana, Guam e 9-00-8  Secton 13.4 of Chaptor 13, Guam Ar Polluton Slandards Sept. 9, 1080 Feb. 15, 198
ang Reguiatona.

2. The text of the DCO reads as gu'vioully submitted by GEPA be considered  Plan™) which GPA submitted on July 2, 1979

follows: y EPA in issuing the Federal DCO and 1o the Director, Enforcement Division, Region

United States Environmental Protoction
Agency Region IX

In the matter of Guam Power Authority,
Piti, Guam, proceeding under section
113(d)(4) of the Clean Air Act, as Amended,

Docket No, 9-80-8, delayed compliance order.

This Order is issued this date pursuant to
Section 113(d)(4) of the Clean Air Act, as
amended, 42 U.S.C. 7413(d) (hereinafter
referred to as the “Act") and contains a
schedule for compliance, interim control
requirements, and re| requirements.
Public notice, oppartuaity for a public
hearing, and thirty (30) days notice to the
Territory of Guam have been provided
pursuant to Section 113{d)(1) of the Act.
Findings

On April 11, 1980, Mr. John L. Kerr,
Chairman of the Board, Guam Power
Authority (hereinalter referred to as "GPA"),
Agana, Guam, sent a letter to Mr. Clyde B.
Eller, Director, Enforcement Division, Region
IX, United States Environmental Protection
Agency (hereinafter referred to as “U.S.

EPA"), concerning the operation of Units 1
and 2 of the Cabras Steam Power Plant at
Piti, Guam (hereinufter referred to as Cabras
Units 1 and 2). Mr. Kerr states in the April 11,
16880 letter that Cabras Units 1 and 2 are in
violation of Section 13.4 of Chapter 13,
Control of Sulfur Dioxide, Guam Air Pollution
Control Standards and Regulations and
further states that GPA waives any right it
may have to a Notice of Violation. to a thirty-
day waiting period, and to an administrative
conference under section 113 of the Act.
Section 13,4 of Chapter 13, Control of Sulfur
Dioxide, Guam Air Pollution Control
Standards and Regulations is a part of the
Federally approved implementation plan for
Guam.

On April 15, 1880, the Administrator, Guam
Environmental Protection
(hereinafter referred to as "Guam EPA"), sent
a letter to Paul De Falco, Jr., the Regional
Administrator, Region IX, U.S. EPA
requesting that a delayed compliance order
{DCO) adopted on June 23, 1979 by GEPA and
applicable to GPA with respect to the Cabras
Units 1 and 2 and submitted to EPA for
approval be withdrawn, and that, instead,
EPA issue a Federal DCO pursuant to section
113{d){4) of the Act. The letter further
requested that the supporting documents

fulfilling the requirements of section 113(d)(4).

After a thorough investigation of all
relevant facts, U.S. EPA has determined that:

1. GPA is unable to immediately comply
with Section 13.4 of Chapter 13, Control of
Sulfur Dioxide, Guam Air Pollution Control
Standards and Regulations;

2. The control system proposed is a new
means of emission limitation for control of
sulfur dioxide emissions from fossil-fuel fired
steam generalors;

3. The use of this innovative technology is
likely to be demonstrated upon expiration of
this Order;

4. This means of emission reduction has a
substantial likelihood to achieve final
compliance at lower cost in terms of
economic and energy savings and with
substantial non-air quality environmental
benefit over conventional method and
technology.

5. Such new means are not likely to be
vsed without this Order.

6. Compliance with Section 13.4 of Chapter
13, Control of Sulfur Dioxide, Guam Air
Pollution Control Standards and Regulations
is impractical prior to or during installation of
the new means; and,

7. That the issuance of this Order is
consistent with the policy and intent of
Section 113(d)(4) of the Act.

Order

After a thorough investigation of all
relevant facts, including public comment, it is
determined that the schedule set forth in this
Order is as expeditious as practicable, and
that terms of the Order comply with Section
113(d) of the Act. Therefore, it is hereby
Agreed and Ordered that:

A. GPA shall proceed on a program of
hlologk:ol and environmental research on the
marine ecosystem at Piti, such research to be
directed toward an ultimate determination of
the environmental feasibility of installing the
Flakt Hydro Flue Gas Desulfurization system
(hereinafter referred to as “seawaler
scrubber™) on Cabras Units 1 and 2 as
means of continuons emission control in
order to comply with Section 13.4 of Chapter
13, Control of Sulfur Dioxide, Guam Air
Pollution Control Standards and Regulations,

B. The research set out in
Paragraph A shall be carried out in
accordance with the detailed scope of work
document (hereinafter referred to as “the

IX, U.S, EPA.

C. GPA shall submit quarterly progress
reports on the Plan to U.S. EPA in acoordance
with the following schedule:

(1) Dec. 15, 1980—Quarterly Report
summarizing progress to Nov. 15, 1980
(2) Feb, 15, 1881—Completion of: Pilot Plant.
Ecalogical Survey, Bicassay Schedule
(3) Mar. 15, 1981—Quarlerly Report
summarizing progress to Feb. 15, 1661
(4) June 15, 1981—Quarterly Report
summarizing progress to May 15, 1981
(5) Sept. 15, 1981—Quarterly Report
summarizing progress (o Aug. 15, 1681
(8) Dec. 15, 1981—Quarterly Report
summarizing progress to Nov. 15, 1681
(7) Feb. 15, 1982—Completion of: Bioassay
Studies, Ensineeﬂng Analysis
(8) Apr. 15, 1982—Phase Il Report
summarizing progress to Mar. 15, 1062
(9) May 15, 1882—Completion of: Data
Evaluation, General Guidelines
(10} June 15, 1982—Quarterly Report
summarizing progress to May 15, 1962
(11) Aug. 15, 1882—Final Report

D. If any delay is anticipated in meeting
any requirements of this Order, GPA shall
immediately notify U.S. EPA in writing of the
anticipated delay and reasons therefor.
Notification to U.S. EPA of any anticipated
delay does not excuse the delay, All
submittals and notifications to U.S. EPA,
pursuant to this Order, shall be made to
Clyde B, Eller, Director, Enforcement
Division, Region IX, U.S, EPA, 215 Fremont
Streel, San Francisco, California 94105. In
addition, all submittals and notifications
required in this Order shall simultaneously be
transmitted to the Guam EPA.

E. Hf at any time GPA shall decide not to
complete the research program, then GPA
should immediately notify U.S, EPA and the
marine studies shall be deemed to have
shown that the seawater scrubber will not
meet applicable clean water requirements,
and the provisions of Paragraph F(2) shall be
immediately applicable.

F. By August 15, 1082, GPA shall advise
U.S. EPA:

(1) that it has entered into a firm
undertaking for the installation of a seawaler
scrubber, such installation to commence
within three months and to be completed

-
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within two and one-hall years ol such notice;

or

(2) if the marine studies shall have
demonstrated that the seawater scrubber will
not meet applicable clean water
requirements, that GPA has entered into a
firm undertaking for the installation or
utilization of some alternate means of
continous emission reduction, such alternate
means to be fully operational within two
years from the date of such notice, except
that if such alternate means shall be the
continuous of low sulfur fuel oil, such
means shall be folly operational within six
months from the date of such notice.

G. At the time GPA notifies U.S. EPA that it
will install the seawater scrubber or alternate
means of continuous emission reduction
pursuant to Paragraph F (1) or {2), it will also
submit 1 compliance schedule to US. EPA
with increments of toward final
compliance (as specified in 40 CFR 51.1(q)),
eald compliance schedule, subject to
approval by U.S. EPA, to become part of this
Order, Purther GPA shall certify to the
Director, no later than fifteen (15) days after
each increment of progress specified by such
compliance schedule whether compliance has
or has not been achieved and, if not, the
reasons therefor.

H. Within 30 days of completion of
construction of the seawater scrubber or
alternate control means, GPA shall achieve
full compliance with Section 13.4 of Chapter
13, Control of Sulfur Dioxide, Guam Air
Pollution Control Standards and Regulations.
GPA shall submit performance test results to
U.S. EPA to demonstrate such compliance.
The performance tests shall be conducted in
nccordance with 40 CFR 60.8 and 60.48.

L. GPA shall provide the U.S. EPA and
Cunm EPA al least 30 days notice prior to
conducting any performance tests in order to
afford EPA and Guam EPA an opportunity to
evaluate the test methods and procedures to
be used and Lo enable the Agencies to have
an observer present 1o such tes

J. Pursuant to section 113{d)(7) of the Act,
during the period of this Order GPA shall
comply with the Alr Quality Contingency
Plan island-wide Power System, Piti-Cabras
Complex as adopted November 1, 1978 and
epproved on January 31, 1979 by Guam Power
Authority, U.S. Navy Public Works Center,
Guam, Guam Environmental Protection
Agency, and the Island-wide Power System
Jolnt Coordinating Committes. The ambient
sulfur dioxide monitoring method used by
GPA in accordance with the Contingency
Plan should be a Federal reference or
equivalent method as defined by 40 CFR 50.1
and 40 CFR Part 53, GPA shall not only
calibeate and maintain the moaitors as
recommended by manufacturers, but also
follow the quality assurance and probe siting
criteria for amblent air quality monitoring as
specified in Appendices A and E to 40 CFR
Part 58—Ambient Alr Quality Survelllance, If
luch’Con‘;lnsuwuy, Plan {s amended at
anytime during orandmcyol\thtdurn
copy of such amended contingency plan shall
be immediately submitted to U.S. EPA for
approval, Until such approval by EPA, Guam
Power Authority shall be required to comply
with the Con Plan as adopted
November 1, 1978. U.S. EPA has determined

that the use of a low sulfur fuel oil during
adverse air quality conditions as required by
the Contingency Plan represents the best
practicable system of interim emission
reduction during the pendency of this Order
and therefore satisfies the requirements of
section 113(d)(?) of the Act.

K. Nothing contained in these Findings or
Order shall affect GPA's responsibility to
comply with Territory of Guam laws or

tions or other Federal laws or
regulations during the pendency of this
Order.

L. GPA is hereby notified that its failure to
meet the interim requirements of this DCO or
to achieve final compliance by Pebruary 15,
1085 (or such earlier date as may be required
in a revised compliance schedule established
In accordance with Paragraph G) at the
source coverad by this Order may result in &
requirement to pay a noncompliance penalty
in accordance with Section 120 of the Act, 42
U.S.C. 7420, In the event of such failure, CPA
will be formally notified pursuant to section
120(b)(3), 42 U.S.C. 7420(b}(3}, and any
regulations promulgated thereunder of its
noncompliance.

M. This Order shall be terminated in
accordance with section 113(d)(8) of the Act
if the Administrator or his delegate
determines on the record, after notice and
hearing, that an {nability to comply with
Section 13.4 of Chapter 13, Control of Sulfur
Dioxide, Guam Alr Pollution Control
Standards and Regulations no longer exists.

N. Violation of any requirement of this
Order shall result in one or more of the
following actions:

(1) Enforcement of such requirement
pursuant to Section 113 (a), (b), or (c), of the
Act, 42 US.C. 7413 (a), (b). or (c). including
possible judicial action for an injunction and/
or penalties and in appropriate cases,
criminal prosecution,

(2) Revocation of this Order, after notice
and opportunity for public hearing, and
subsequent enforcement of Section 13.4 of
Chapter 13, Control of Sulfur Dioxide, Guam
Alr Pollution Control Standards and
Regulations in accordance with ths preceding

paragraph,

0. GPA is protected by Section 113(d)(10)
of the Act sgainst Federal enforcement action
under section 113 of the Act and citizen suits
under section 304 of the Act for violation of
Section 13.4 of Chapter 13, Control of Sulfur
Dioxide, Guam Air Pollution Control
Standards and Regulations during the period
the Order is in effect and GPA remains in
compliance with the terms of such Order.

P. Nothing herein shall be construed to be a
waiver by the Administrator of any rights or
remedies under the Act, including, but not
limited to Section 303 of the Act, 2 US.C,
7603,

Q. This Order shall become effective upon
final promulgation in the Federal Register,

Dated: April 14, 1961.

Walter C. Barber,
Acting Administrator, U.S. Environmental
Prolection Agency.

GPA has reviewed this Order,
consents to the terms and conditions of
this Order, and believes it to be
reasonable means by which GPA can

achieve final compliance with Section
13.4 of Chapter 13, Control of Sulfur
Dioxide, Guam Air Pollution Control
Standards and Regulations.

Dated: December 16, 19560,
G. G. Becher,
Acting General Manager, Guam Power
Authority.
¥R Doc. 51-12217 Filed $-24-81; 0:45 am}
BILLING CODE 8550-35-M

40 CFR Part 81
[A-1-FRL 1803-6]

Designations of Areas for Air Quality
Planning Purposes; Attainment Status
Redesignation: Fitchburg,
Massachusetts

AGENCY: Environmental Protection
Agency.
AcTION: Final rule

SUMMARY: The Massachusefts
Department of Environmental Quality
Engineering (the Massachusetts
Department) submitted on September 10,
1979, a request to redesignate the city of
Fitchburg as attainment with respect to
the secondary Total Suspended
Particulate (TSP) National Ambient Air
Quality Standard (NAAQS). Additional
technical support was submitted on
April 18, 1980. No letters of comment
were received on EPA’s proposed
approval published on October 16, 1980
(45°FR 68602), EPA is today approving
the redesignation of the city of Fitchburg
from non-attainment to attainment with
respect to the secondary TSP NAAQS.
EFFECTIVE DATE: Aprll 27, 1981,
ADDRESSES: Copies of the
Massachusetts document which is
incorporated by reference are availbale
for public inspection during regular
business hours at the Environmental
Protection Agency, Region 1, Room 1903,
JFK Federal Building, Boston,
Massachusetts 02203; Public Information
Reference Unit, Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C, 20460; Office of the
Federal Register, 110 L Street, N.W,
Room 8401, Washington, D.C. and the
Department of Environmental Quality
Engineering, 1 Winter Street, Boston,
Massachusetts 02110,

FOR FURTHER INFORMATION CONTACT:
Margaret McDonough, Air Branch, EPA
Region I, Room 1903, JFK Federal
Building, Boston, Massachusetts 02203,
(617) 223-5609.

SUPPLEMENTARY INFORMATION: On
October 186, 1980 (45 FR 68692) EPA
proposed approval of the redesignation
of the city of Fitchburg from non-
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attainment to attainment with respect to
the secondary TSP NAAQS standard.

The redesignation and EPA’s reasons
for approving it were explained in the
Notice of Proposed Rulemaking, cited
above, and will not be repeated here. No
comments have been received. EPA is
now taking final action to approve the
redesignation.

EPA finds good cause for making this
action immediately effective because it
only changes on air quality designation
and imposes no additional regulatory
burden.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today's notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

“Pursuant to the provisions of 5 U.S.C.
Section 605(b) the Administrator has
certified that attainment status
redesignations under Section 107({d) of
the Clean Air Act will not have a
significant economic impact on a
substantial number of small entities. 46
FR 8709 (Januvary 27, 1981). The attached
rule constitutes an attainment status
redesignation under Section 107(d)
within the terms of the January 27
certification. This action imposes no
regulatory requirements but only
changes area air quality designation.
Any regulatory requirements which may
become necessary as a result of this
action will be dealt with in a separate
action."

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major™ and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not Major
because this action imposes no
regulatory requirements but only
changes an area air quality designation.

This regulation was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. Any comments from OMB o EPA
and any EPA response to those
comments are available for public
inspection at the U.S. Environmental
Protection Agency, Region I, JFK Federal
Building, Room 1903, Boston, MA 02203,

Accordingly this redesignation is
approved.

(Sec. 107(d) of the Clean Air Act, as amended
42 US.C. 7407(d))

Dated: April 21, 1961.
Walter C. Barber,
Acting Administrator.

Part 81 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart C—Section 107 Attainment
Status Designations

In § 81.322, the table entitled
"Massachusetts—TSP” is amended by
removing the entire line for Fitchburg.
1FR Doc. 11-12540 Filed 4-24-81; 845 am]

BILLING CODE £580-36-M

40 CFR Part 180
[PP OF2386/R312; PH-FAL 1769-3)

Correction

In FR Doc. 81-6952, appearing at page
15123 in the issue of Tuesday, March 3,
1981, make the following change:

On page 15123, third column, first full
paragraph, seventeenth line, the word
“theratology™ should read "teratology™.

BILLING CODE 1505-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 70
[Docket No. FEMA-5909)

National Flood Insurance Program;
Letter of Map Amendment for City of
Phoenix, Arizona

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Phoenix, Arizona. It has been
determined by the Federal Insurance
Administrator after acquiring sdditional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Phoenix,
Arizona, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes

the requirement to purchase flood
insurance for that property as a

~ condition of Federal or federally-related

financial assistance for cogstruction or
acquisition purposes.
EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr, Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W., Washington, DC
20410 (202) 755-6570.

SUPPLEMENTARY INFORMATION: If &
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & I 040051 Panel 00558,
published on October 6, 1980, in 45 FR
66116, indicates that Lots 15 through 17,
Singletree Ranch, Unit Two, Phoenix,
Arizona, as recorded in Book 102, Page
25, in the Office of the Recorder,
Maricopa County, Arizona, is within the
Special Flood Hazard Area.

Map No. H & 1 040051 Panel 00558 is
hereby corrected to reflect that Lots 15
through 17, Singletree Ranch, Unit Two,
are not within the Special Flood Hazard
Area identified on December 4, 1978.
These lots are in Zone B.

{National Flood Insurance Act of 1968 (Title
X1 of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 13, 1981,

Robert G. Chappell,

Acting Assistant Administrator, Federal
Insurance Administration,

[FR Doc. 81-12000 Filed 4-24-8); &45 w)

BALLING CODE 6715-00-M
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44 CFR Part 70
|Docket No. FEMA-5909)
National Flood Insurance

Program;
Letter of Map Amendment for City of
Scottsdale, Arizona

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

suMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Scottsdale, Arizona. It has been
determined by the Federal Insurance
Administrator after acquiring edditional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Scottsdale,
Arizona, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.
EFFECTIVE DATE: April 27, 1881.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street S.W., Washington, D.C.
20410, (202) 755-8570.
SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
uow agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
{or the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year, The premium refund may be
obtained the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
!‘:ézlll;yland 20034, Telephone: (800) 638~
The map amendments listed below
are In accordance with 8 70.7(b): Map
No. H & 1 045012A Pauel 20, published
ou October 6, 1880, in 45 FR 861186,
indicates that La Casa Rica, La Casa
Rica II, and La Casa Rica III, Scottsdale,
Arizona, as recorded in Book 200, Page

42; Book 204, Page 23; and Book 212,
Page 38, respectively, in the Office of the
Recorder, Maricopa County, Arizona,
are within the Special Flood Hazard
Area,

Map No. H &1 045012A Panel 20 Is
hereby corrected to reflect that the
above mentioned properties are not
within the Special Flood Hazard Area
identified on January 9, 1976. These
properties are in Zone B.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as umended: 42
U.S.C. 4001-4128; Executive Order 12127, 4
FR 18367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1981,
Robert G. Chappell,
Acting Assistont Administrator, Federal
Insurance Administration.
{FR Doc. #1-12508 Fllod 4-34-81; 845 sm}
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909)

National Flood Insurance Program;
Letter of Map Amendment for City of
Scottsdale, Arizona

AGENCY: Federal Insurance.
Administration, FEMA.

ACTION: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Scottsdale, Arizona. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Scottsdale,
Arizona, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by estahlishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.
EFFECTIVE DATE: April 27, 1081,
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Streel, S.W., Washington, D.C.
20410, (202) 755-8570.
SUPPLEMENTARY INFORMATION: If a
properly owner was required to

purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the p owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800} 638
6620,

The map amendments listed below
are in accordance with 8 70.7(b):

Map No. H & 1 045012A Panel 22,
published on October 6, 1980, in 45 FR
66118, indicates that The Gardens
Apartments, Scottsdale, Arizona, as
recorded in Book 228, Page 46, in the
Office of the Recorder, Maricopa
County, Arizona, is within the Special
Flood Hazard Area.

Map No. H & 1045012A Panel 22 is
hereby corrected to reflect that the
above mentioned property is not within
the Special Flood Hazard Area
identified on January 9, 1978. This
property is in Zone B.

(National Flood Insurance Act of 1968 (Title
X! of Housing and Urban Development Act
of 1968), effective January 26, 1969 (33 FR
17804, November 24, 1968}, as amended; 42
U.S.C. 40014128 Exscutive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator]

Issued; April 15, 1961,
Robert G. Chappell,

Acting Assistant Administrator, Federa!
Insurance Administration.

[FR Doc. i1-12506 Plled $-34-81: 845 am]
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909]
National Flood Insurance Program;
Letter of Map Amendment for City of
Hot Springs, Arkansas

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Hot Springs, Arkansas. It has been
determined by the Federal Insurance
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Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Hot Springs,
Arkansas, that certain property is not
within the Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Fiood Hazard Area, removes
the requirement to purchase flood-
insurance for thal property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Street, SW., Washington, D.C.
20410, (202) 755-8570.

SUPPLEMENTARY INFORMATION: If &
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from mainta flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & 1 050084 Panels 0008A
and 0008A, published on October 6,
1980, in 45 FR 66091, indicates that Lots
1 through 8, 11 through 18, 121 through
137, 197, 198, and 202 through 204, Units
1 and I, Pine Meadows Subdivision, Hot
Springs, Arkansas, as recorded in Book
4, Page 239, and Book 5, Page 42,
respectively, in the Office of the Circuit
Clerk, Garland County, Arkansas, are
within the Special Flood Hazard Area.

Map No. H & I 050084 Panels 0008A
and 0009A are hereby corrected to
reflect that the above mentioned lots,
with the exception of the areas
designated for Utility and Drainage
Easement as shown on the recorded plat
map cited above, are not within the
Special Flood Hazard Area identified on
December 18, 1979. These lots are in
Zone C.

(National Flood Insurance Act of 1968 (Title
X1l of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), us amended: 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1981.
Robert G. Chappell,
Acting Assistant Administrator, Federal
Insurance Administration,
[FR Doc. 8112506 Filed 4-24-81: 8:43 am)
BILLING COOE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5209]

National Flood Insurance Program;
Letter of Map Amendment for City of
Livermore, California

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule,

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Livermore, California. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Livermore,
California, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.
EFFECTIVE DATE: April 27, 1981,
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Adminstrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Street SW., Washington, D.C.
(202) 755-6570.
SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the properly owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that

no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638-
6620

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & 1060008 Panel 02,
published on October 6, 1980, in 45 R
66117, indicates that Lots 27, 588, 79, 80,
88 through 93, 84A, 84B, and 95 through
100, Tract 3940, Livermore, California, as
recorded in Book 118 of Maps, Pages 62
through 67, in the Office of the Recorder,
Alameda County, California, are within
the Special Flood Hazard Area.

Map No. H & 1 060008 Panel 02 is
hereby corrected to reflect that the
above mentioned lots are not within the
Special Flood Hazard Area identified on
July 5, 1977. These lots are in Zone B.
(National Flood Insurance Aot of 1968 (Title
Xill of Housing and Urban Development Act
of 1968), effective January 28, 1909 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Adminisirator)

1ssued: April 15, 1961,

Robert G, Chappell,

Acting Assistant Administrator, Federal
Insurance Administration.

IFR Doc. 8312567 Filed $-24-81: 045 am)

BILLING CODE 6718-03-M

44 CFR Part 70

[Docket No, FEMA-5209]

National Flood Insurance Program;
Letter of Map Amendment for City of
Miipitas, California

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

suMmARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Milpitas, California. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Floed Insurance
Rate Map for the City of Milpitas,
California, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
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the Special Flood Hazard Area, removes
the requirement to purchase flood *
insurance for that property as a

condition of Federal or Federally-related
financial assistance for construction or |
acquisition purposes.
EFFECTIVE DATE: April 27, 1961.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W,, Washington, DC
20410, (202) 765-8570

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtuin & full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the dnsurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) al: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & I 060344 Panel 0004D,
published on October 8, 1980, in 45 FR
66118, indicates that Lot 427, Tract No.
2625, Milpitas Manor, Unit No, 7,
Milpitas, California, recorded as File No,
6623360 In Volume F-245, Page 1, in the
Ofiice of the Recorder, Santa Clara
County, California, {s within the Special
Flood Hazard Area.

Map No. H & 1 060344 Panel 0004D is
hereby corrected to reflect that the
above mentioned property is not within
the Special Flood Hazard Area
'i;iemig'ed on July 18, 1980. This lot is in

AOne

[National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
ol 1968), effective January 28, 1960 (38 FR
17604, November 28, 1968), as amended: 42
US.C, 4001-4128; Executive Order 12127; 44
FR 19367; delegation of autharity to Federal
Insurance Administrator)

Issued: April 15, 1981,
Robert G, Chappell,
Acting Assistant Administrotor, Federal
lnsurance Administration,
PR Doc. 2112508 Filad 4-34-81: 845 am|
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909)

National Flood Insurance Program;
Letter of Map Amendment for City of

' Aurora, Colorado

AGENCY: Federal Insurance
Administration, FEMA.

AcTiON: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Aurora, Colorado. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Aurora,
Colorado, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.
EFFECTIVE DATE: April 27, 1081,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W., Washington, DC
20410, (202) 755-6570.

SUPPLEMENTARY INFORMATION: If a
property owner was required lo
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 838~
6620,

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & 1 08002 Panel 0015A,
published on October 8, 1980, in 45 FR
66109, indicates that Lots 29 through 33,
Block 2, Calico Subdivision, Filing No. 1,
Aurora, Colorado, as recorded in Book

45, Pages 46 and 47, in the Office of the
Recorder, Arapahoe County, Colorado,
are within the Special Flood Hazard
Area.

Map No. H & 1 080002 Panel 0015A is
hereby corrected 1o reflect that the
above mentioned lots are not within the
Special Flood Hazard Area identified on
June 1, 1978, These lots are in Zone C.

(National Flood Insurance Act of 1968 [Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1908 {33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1881,
Robert G. Chappell,
Acling Assistant Administrator, Federal
Insurance Administration.
{FR Doc. 53-312583 Piled! $-34-81; 843 um)
BILLING CODE 6718-03-14

44 CFR Part 70
[Docket No. FEMA-5908)

National Flood Insurance Program;
Letter of Map Amendment for City of
Overland Park, Kansas

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

suUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Overland Park, Kansas. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Overland Parlk,
Kansas, that certain property is not
within the Special Flood Hazard Area,

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G, Chappell, Acting
Assistant Administrator, Program
Implementation and Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W,, Washington, DC
20410, (202) 755-6570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
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of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638
6620,

The map amendments listed below
are in accordance with 8 70.7(b):

Map No. H & 1 200174A Panel 02,
published on October 8, 1980, in 45 FR
66104, indicates that Units 5 through 10
and 13 through 15, Block 1; Units 20
through 23, Block 2; and Units 27, 28, 30,
31, and the Community Building, Block 3,
Parkway 103 Condominium, Overland
Park, Kansas, recorded as Document No,
977302 in Book 36, Pages 23 through 26,
in the Office of the Register of Deeds,
Johnson County, Kansas, are within the
Special Flood Hazard Area.

Map No. H & 1 200174A Panel 02 is
hereby corrected to reflect that the
above mentioned buildings are not
within the Special Flood Hazard Area
identified on September 30, 1977. These
buildings are in Zone B.

(National Flood Insurance Act of 1068 (Title
X111 of Housing and Urban Development Act
of 1968), effective January 28, 1068 (33 FR
17604, November 28, 1968), us amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1981
Robert G. Chappell,
Acting Assistant Administrator, Federal
Insurance Administration.
IFR Doc. B1-12508 Piled 4-24-81: 843 om)
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909)

National Flood Insurance Program;
Letter of Map Amendment for City of
Alexandria, La.

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule,

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of

Alexandria, Louisiana. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Alexandria,
Louisiana, that certain property is not
within the Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W., Washington, D.C.
20410, (202) 755-6570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year, The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800)
638-6620.

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & I 220146 Panel 00058,
published on October 6, 1980, in 45 FR
66092, indicates that Lots 24 through 26,
Economy Homes, Alexandria, Louisiana,
as recorded in Plat Book 8, Page 58, in
the Office of the Clerk of Court, Rapides
Parish, Louisiana, are within the Special
Flood Hazard Area.

Map No. H & 1 220146 Panel 0005B is
hereby corrected to reflect that the
above mentioned lots are not within the
Special Flood Hazard Area identified on
July 17, 1978, These lots are in Zone C.

{National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended: 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1081,

Robert G. Chappell,

Acting Assistant Administrotor, Federal
Insurance Administration.

[FR Doc. $1-12588 Flled 4-24-81: 845 am]

BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909)

Under National Flood Insurance
Program; Letter of Map Amendment
for East Baton Rouge Parish, La.

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included Eas! Baton
Rouge Parish, Louisiana. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for East Baton Rouge Parish,
Louisiana, that certain property is not
within the Special Flood Hazard Area
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes,
EFFECTIVE DATE: April 27, 1081.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street, S.W., Washington, DC
20410 (202) 755-6570.

SUPPLEMENTARY INFORMATION: I &
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees o waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided thal
no claim is pending or has been paid on
the policy in question during the same
policy year, The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34284, Bethesda,



Federal Register / Vol. 46, No. 80 / Monday, April 27, 1981 / Rules and Regulations 23425

Maryland 20034, Telephone: (800) 638 EFFECTIVE DATE: April 27, 1981. 44 CFR Part 70
6620.

The map amendments listed below POR FURTHR MrOnMaTIon ConTAC (Docket No. FEMA-5909)
are In accordance with S 70.7(b): Mr. Robert G. Chappell, Acting National Flood Insurance Program;

Map No. H & I 220058 Panel 0095A, Assistant Administrator, Program Letter of Map Amendment for City of
pub“Sth on October 6, 1980, in 45 FR [mplemen[auon and F“nsingerins Office, Oklahoma Cﬂy. Okla.
86082, indicates that Lot 49A, National Flood Insurance Program, 451 AGENCY: Federal Insurance
Resubdivision of lot 49, Pine Park Seventh Street SW., Washington, D.C, Administration, FEMA.
Subdivision, First Flllng. East Baton 20410, (m) 755-8570. ACTION: Final rule

Rouge Parish, Louisiana, recorded as
Original 477, Bundle 9368, in the Office
of the Deputy Clerk and Recorder, East
Baton Rouge Parish, Louisiana, is within
the Special Flood Hazard Area.

Map No. H & I 220058 Panel 0095A is
hereby corrected to reflect that existing
structure located on the above
mentioned property is not within the
Special Flood Hazard Area identified on
July 2, 1879, This structure is in Zone B,
{Nationa! Flood Insurance Act of 1968 (Titla *
XIil of Housing snd Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1961,

Robect G. Chappell,

Acting Assistant Administrator, Federal
Insurance Administration,

(FR Doe. 01-12586 Filod 4-24-01; 846 wm)

BILLING CODE 6718-03-M

44 CFR Part 70

[Docket No. FEMA~5809]

National Flood Insurance Program;
Letter of Map Amendment for St. Louis
County, Mo.

AGENCY: Federal Insurance
Administration, FEMA.
acnion: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included St. Louis
County, Missouri. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for St. Louis County, Missouri,
that certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
ttquisition purposes.

SUPPLEMENTARY INFORMATION: If a4
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 838~
8620,

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & 1 200327 Panel 01504,
published on October 8, 1980, in 45 FR
66107, indicates that Lots 7 and 8, West
Port Industrial Subd., 5th Addn.; and
Part of Lot 1, West Plains Industrial
Park, Plat No. 1, St. Louis County,
Missouri, as recorded in Book 125, Pages
86 and 87; and Book 132, Pages 4 and 5,
respectively, in the Office of the
Recorder, St. Louis County, Missouri, is
within the Special Flood Hazard Area.

Map No. H & I 200327 Panel 0150A is
hereby corrected to reflect that the
above mentioned properties are not
within the Special Flood Hazard Area
identified on September 15, 1978. These
lots are in Zone C.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1068), effective January 28, 1960 {33 FR
17804, November 28, 1068), as amended; 42
U.5.C. 4001-4128; Executive Order 12127, 44
FR 193067; delegation of authority to Federal
Insurance Adminstrator)

Issued: April 15, 1981,

Robert G. Chappell,

Acting Assistant Administrator, Federal
Insurance Administration.

[FR Doc. 81-13587 Plied 4-26-07; £46 am|

BILLING CODE 6716-03-M

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Oklahoma City, Oklahoma. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Oklahoma City,
Oklahoma, that certain property is not
within the Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting

. Assistant Administrator, Program

Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street SW., Washington, DC
20410, (202) 755-8570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638
6620,

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & I 405378A Panel 50,
published on October 6, 1980, in 45 FR
66095, indicates that Lots 1 through 6,
Block 1; Lots 1 through 6, Block 2; and
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Lots 1 through 3, 30, and 31, Block 3,
Northaven, Oklahoma City, Oklahoma,
as recorded in Book 48, Page 95, in the
Office of the Clerk, Oklahoma County,
Oklahoma, are within the Special Flood
Hazard Area.

Map No. H & I 405378A Panel 50 is
hereby corrected to reflect that the
above mentioned properties are not
within the Special Flood Hazard Area
identified on February 2, 1979. These
lots are in Zone C,

(National Flood Insurance Act of 1968 (Title
X1l of Housing and Urban Development Act
of 1968), effective January 28, 1869 (33 FR
17804, November 28, 1968), as amended: 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1981,
Robert G. Chappell,
Acting Assistant Administrator, Federal
Insurance Administration.
|FR Dec. 87-12508 Filed 4-24-81; 245 am)
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5908]
Under National Fliood Insurance

Program; Letter of Map Amendment
for City of Okiahoma City, Okla.

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule,

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Oklahoma City, Oklahoma. It has been
determined by the Federal Insurance
Administrator after acquiring additional
flood information and after further
technical review of the Flood Insurance
Rate Map for the City of Oklahoma City,
Oklahoma, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquistion purposes.
EFFECTIVE DATE: April 27, 1981.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Asgistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street SW., Washington, DC
20410, (202) 755-6570.
SUPPLEMENTARY INFORMATION: If a
property owner was required to

purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintai flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & 1 405378A Panel 26,
published on October 6, 1980, in 45 FR
66095, indicated that Lots 21 through 40,
Block 17, Fair Hill Addition, Oklahoma
City, Oklahoma, as recorded in Book 30,
Page 8, in the Office of the Clerk,
Oklahoma County, Oklahoma; are
within the Special Flood Hazard Area.

Map No. H & 1 405378A Panel 26 is
hereby correced to reflect that the
existing structures on the above
mentioned lots are not within the
Special Flood Hazard Area identified on
February 2, 1979. These structures are in
Zone C.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1981.
Robert G, Chappell,
Acting Assistant Administrator, Federal
Insurance Administration.
[FR Doc. 81-12570 Filed 4-24-411: 145 am)
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909

National Flood Insurance Program;
Letter of Map Amendment for City of
Garland, Tex.

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule,

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Garland, Texas. It has been determined
by the Federal Insurance Administrator

after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Garland, Texas, that
certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street, SW., Washington, DC
20410, (202) 755-6570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agency
or broker who sold the policy, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620, .

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & I 485471 Panel 00308,
published on October 6, 1980, in 45 FR
66098, indicates that Lot 1, Block 3,
Meadowcreek Square No. 3, Garland,
Texas, as recorded in Volume 77121,
Pages 2209 through 2216, in the Office of
the Recorder, Dallas County, Texas, is
within the Special Flood Hazard Area.

Map No. H & 1 485471 Panel 00308 is
hereby corrected to reflect that the
above mentioned lot is not within the
Special Flood Hazard Area identified on
November 1, 1979, with the exception of
the Drainage Easement as shown on the
Recorded Plat Map cited above. This
property is in Zone C.

{National Flood Insurance Act of 1968 (Title
X1 of Housing and Urban Development Act
of 1968), effective January 28, 1968 (33 FR
17804, November 28, 1968), as amended: 42
U.S.C. 4001-4128; Executive Order 12127, 44
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FR 18367; delegation of authority to Federal
Insurance Administrator)

Issued: April 15, 1961,
Robert G. Chappell,

Acting Assistant Administrator, Federal
Insurance Administration.

(PR Doc. 01-12580 Filed 4-24-81: &45 wm]
SILLING CODE 6718-03-M

44CFR Part 70
| Docket No. FEMA-5908])

National Flood Insurance Program;
Letter of Map Amendment for Harris
County, Texas

AceNcY: Federal Insurance
Administration, FEMA.

acmion: Final rule.

suMmARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included Harris
County, Texas. It has been determined
by the Federal Insurance Administrator
after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for Harris County, Texas, that certain
property is not within the Special Flood
Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
scquisition purposes.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting

Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street SW., Washington, D.C.
20410, (202) 755-8570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or

acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program

(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with S 70.7(b):

Map No. H & I 480287 Panel 0300C,
published on Oclober 8, 1980 in 45 FR
06008 indicates that Lots 1 throu?h 23,
Block 7; and Lots 1 through 17, Block 10,
Highland Creek Village, Section One,
Harris County, Texas, as recorded in
Volume 277, Page 115, in the Office of
the Clerk, Harris County, Texas, are
within the Special Flood Hazard Area.

Map No. H & 1 480287 Panel 0300C is
hereby corrected to reflect that the
above mentioned lots are not within the
Special Flood Hazard Area Identified on
Ecbnmry 24, 1981, The lots are in Zone

{National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1088), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority to Federal
Insurance Administrator)

Issued: April 13, 1981.
Robert G. Chappell,
Acting Assistant Administrator, Federal
Insurance Administration,
[¥R Doc. 81-12581 Filed 4-24-81; 845 am)
BILLING CODE §718-03-M

44 CFR Part 70
[Docket No. FEMA-5909]

National Flood Insurance Program;
Letter of Map Amendment for City of
Selma, Tex.

AGencY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY: The Federal Insurance
Administrator published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Selma, Texas. It has been determined by
the Federal Insurance Administrator
after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Selma, Texas, that certain
property is not within the Special Flood
Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: April 27, 1961.

FOR FURTHER INFORMATION CONTACT:

Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451
Seventh Street SW., Washington, DC
20410, (202) 755-8570.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34264, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are In accordance with S 70.7(b):

Map No. H & I 480048 Panel 00024,
published on October 6, 1980, in 45 FR
66100, indicates that lots 7 through 30,
34, 35, and 44, Block 16, Olympia Unit 4,
Selma, Texas, as recorded in Volume
8900, Pages 22 through 24 of Deed and
Plats, in the Office of the County Clerk,
Bexar County, Texas, are within the
Special Flood Hazard Area.

Map No. H & 1480046 Panel 0002A is
hereby corrected to reflect that Lots 7,
35, and 44, Block 18, of the above
mentioned property are not within the
Special Flood Hazard Area identified on
July 2, 1980, These lots are in Zone C.

Map No. H & I 480048 Panel 0002A is
also corrected to reflect that Lots 8
through 30 and 34, Block 16, of the above
mentioned property, with the exception
of the area designated for Drainage
Easement as shown on the recorded plat
map cited sbove, are not within the
Special Flood Hazard Area identified on
July 2, 1880, These lots are in Zone C,
(National Flood Insurance Act of 1968 [Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C, 4001-4128; Executive Order 12127, ¢4
FR 18387; delegation of authority to Federal
Insurance Administrator)

Issued April 14, 1081,

Robert G. Chappell,
Acting Assistant Administrator, Federal

' Insurance Administration.

(FR Doc. m-12962 Filed 4-34-01; 845 am|
BILLING CODE 8715-03-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 160

[CGD 76-033a)

Lifesaving Equipment for Great Lakes
Vessels; Exposure Suits; Editorial

AGENCY: Coast Guard, DOT.
ACTION: Final rule; editorial change.

summARY: The Coast Guard is amending
its specification re&ulalion for exposure
suits by changing the terminology that
identifies the procedures for determining
the buoyancy of these devices. This is
necessary to prevent confusion with
similar terminology that is given a
different meaning in a standard
incorporated by reference into the

specification regulation.
EFFECTIVE DATE: These amendments are
effective on May 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Robert Markle, Office of Merchant
Marine Safety (G-MMT-3/12),
Department of Transportation, U.S.
Coast Guard Headquarters, Washington,
DC 20593, (202) 426-1444.
SUPPLEMENTARY INFORMATION: On
Tuesday, April 10, 1980, the Coast Guard
published a final rule that included a
specification regulation for Coast Guard
approved exposure suits (45 FR 24471),
This has since been codified in Title 486,
Code of Federal Regulations. Section
160.071-17(h) of the regulation
prescribes a procedure for determining
the “corrected buoyancy” of an
exposure suit. This is defined as the
measured buoyancy of the suit reduced
by the “buoyancy correction factor” of
the suit material. Underwriters
Laboratories Standard UL 1191 is
referenced in the section as the source
of this "buoyancy correction factor.”
The standard contains a buoyancy
rating for foam material which is
comprised of two factors, the first
indicating the buoyancy of the material,
and the second indicating the maximum
buoyancy loss, in percent, due to either
heat aging or compression. "Buoyancy
correction factor” is the expression used
in the specification regulation to identify
this second factor. The Coast Guard has
been informed by Underwriters
Laboratories that use of this expression,
as well as the expression “corrected
buoyancy,” can lead to confusion since
UL 1191 uses “corrected buoyancy” to
refer to a different procedure that
corrects a buoyancy test measurement
for the temperature and humidity at the
place where the test is conducted. To

prevent this confusion, the Coast Guard
is changing the expression “corrected
buoyancy” wherever it appears in the
specification regulation to "adjusted
buoyancy.” The expression “bucyancy
loss factor” is being substituted for
“buoyancy correction factor” to conform
with the terminology in UL 1181, These
changes do not affect the test in any
way.

Syince this amendment only makes
editorial changes, the Coast Guard has
found that the requirements for notice
and public comment under § U.S.C. 553
do not apply. Likewise, this action has
not been found to have sufficient
economic impact to warrant preparation
of a final evaluation under the
Department of Transportation's Policies
and Procedures for Simplification,
Analysis, and Review of Regulations
(DOT Order 2100.5).

In consideration of the foregoing, Part
160 of Title 46 of the Code of Federal
Regulations is amended as set forth
below.

1. By revising § 160.071-11(a)(1) to
read as follows:

§ 160.071-11 Performance.
a L

(1) The adjusted buoyancy of each
adult size suit must be at least 100 N (22
1b.). The adjusted buoyancy of each
;:;xﬂd size suit must be at least 50 N (11

). .

2. By revising § 160.071-17 (g)(2) and
(h) to read as follows:

§ 160.071-17 Approval testing for aduit
size exposure suil.

- - - - -

).'.

(2) Test procedure. The basket Is
submerged so that its top edge is 50 mm
(2 in.) below the surface of the water.
The basket is then weighed. Thereafter,
@ suit is submerged in water and then
filled with water, folded, and placed in
the submerged basket. The basket is
tilted 45° from the vertical for five
minutes in each of four different
directions to allow all entrapped air to
escape. The basket is then suspended
with its top edge 50 mm (2 in.) below the
surface of the water for 24 hours. At the
end of this period, the basket and suit
are weighed underwater, The measured
buoyancy of the suit is the difference
between this weight and the weight of
the baske! as determined at the
beginning of the test. The measured
buoyancy is used to determine adjusted
buoyancy as described in paragraph (h)
of this section.

(h) Adjusted buoyancy. The adjusted
buoyancy of a suit is its measured
buoyancy reduced by the percentage

buoyancy loss factor of the buoyant suit
material, The percentage buoyancy loss
factor is part of the buoyancy rating
code dutermined in accordance with UL
1191, except that the minimum number
of samples required to determine each
property is 10 instead of 75.
- » . » -
(46 U.S.C. 375, 391a, 416, and 481;: 40 US.C.
1655(b); 49 CFR 1.46)

Dated: April 21, 1881,
R. H. Scarborough,
Vice Admiral, U.S. Coast Guard, Acting
Commandant.
[FR Doc. §1-12574 Plled 4-24-a1: 45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 21,87 and 80

[Gen. Docket No. 79-188; RM-3247; FCC
81-18]

Amendment of the Commission’s

Rules to Allocate Spectrum for, and to

Establish Other Rules and Policies
to, the Use of Radio In

AGENCY: Federal Communications
Commission.

AcTION: Final rule.

SUMMARY: In response to a petition by
the Xerox Corporation the Commission
allocates the 10.55-10.68 GHz frequency
band for use by digital termination
systems (DTS) for radio local
distribution of digital communications.
For a limited period of time, separate
areas of this spectrum are set aside for
DTS networks of nationwide scope and
for systems of a regional or local nature.
The Commission adopts technical rules
for the operation of DTS, Other rules
and policies are adopted authorizing an
end-to-end common carrier service using
DTS, which is called Digital Electronic
Message Service (DEMS) which would
meet the needs of widely dispersed
business and governmental
organizations for document distribution,
data communications, and
teleconferencing within and among the
major U.S. cities.

EFFECTIVE DATE: April 17, 1981, After
April 16, 1986 when all DTS channels
will be 2.5 MHz any DTS applicant may
access any remaining spectrum.
ADDRESS: Federal Communications
Commission, 1919 M Street NW,,
Washington, D.C. 20554.
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FOR FURTHER INFORMATION CONTACT:

|. Bertron Withers, Jr., Policy &
Management Staff, Office of Science &
Technology, 2025 M Street NW.,
Washington, D.C. 20554 (202) 653~
8100, Room 7002.

Kevin . Kelley, Domestic Facilities
Division, Common Carrier Bureau,
1229 20th Street NW., Washington,
D.C. 20554 (202) 632-6430, Room A
326,

SUPPLEMENTARY INFORMATION:
First Report and Order

Adopted: January 14, 1981

Roleased: April 17, 1081,

By the Commission: Commissioner Fogarty
issufng a sepurate statement,

L. Introduction

1. On November 186, 1978, the Xerox
Corporation (hereinafter “Xerox") filed
1 Petition for Rulemaking ("Petition")
requesting the reallocation of the 130
MHz of radio frequency spectrum
between 10.55 and 10.68 GHz and the
adoption of the necessary rules and
policies to permit the establishment of
nationwide common carrier digital
ielecommunications networks that
would provide for the high-speed, end-
to-end, two-way transmission of
digitally encoded information. As
proposed by Xerox, these networks
would consist of intercity facilities
employing satellites and terrestrial
point-to-point microwave and intracity
facilities which would include Digital
lermination Systems (DTS)! and
internodal links. Xerox proposed that
these facilities be employed to provide a
new end-to-end common carrier radio
service (which we call Digital Electronic
Message Service or DEMS) which would
meel the needs of widely dispersed
business and governmental
organizations for document distribution,
data communications, and
teleconferencing within and among the
major U.S, cities.

2. In response to the Petition and the
comments filed regarding it, the
Commission, on August 29, 1979, issued
a Notice of Proposed Rulemaking and
[nquiry (hereinafter “"Notice").? In that
Notice, we tentatively concluded that
establishment of such networks offering
service on a competitive basis would
serve the public interest. We proposed a
reallocation of 60 MHz for immediate
assignment to DTS, and of 30 MHz for

The term Digital Termination System (DTS)
rofurs to two-way paint-to-multipoint microwave
’n-'hu;lcl]met made up of local collection and
distribution stations, esch providing two-wa
:runmuulou links to multiple oull;sln: u-m:u
‘ocated at user premises,

'FCC 70464,
W e released August 29, 1979, 4 FR

reserve in adjacent bands within the
10.55-10.68 GHz frequency band. The
Notice also proposed technical rules and
requested comments on a wide range of
policy issues. Extensive public
comments were filed regarding those
proposals. This First Report and Order
(“Order") sets forth our conclusions as
to the allocation of frequencies and
establishment of rules for use by DTS
licensees. -

IL. Background
3. The networks Xerox proposes

_would employ satellite and terrestrial

microwave facilities for intercity
transmission. These facilities are
presently provided for in the
Commission’s Rules. For intracity
transmission, such networks would use
DTS facilities to provide the terminating
radio link to subscribers’ premises. The
Xerox system concept (Xerox
Telecommunications Network or XTEN),
would employ a “cellular” configuration
with omnidirectional transmitting and
receiving stations (called "local nodes"
by the petitioner) located throughout a
metropolitan area to provide direct two-
way communication with transceivers
located at the subscribers’ premises, As
indicated, we are designating this
portion of the network the Digital
Termination System (DTS). The local
node stations would be linked on a city-
wide basis to a collection and
distribution station called a "city node"
using conventional narrow beam
microwave radio links (these are
referred to as internodal links). The
XTEN concept offers the potential for a
high degree of flexibility in providing
complete area coverage and the
potential for spectrum conservation
through frequency reuse.

4. To meet these requirements, Xerox
proposed that 100 MHz of spectrum be
allocated for the communication links
between the subscribers and the local
nodes. The remaining 30 MHz requested
in the Xerox petition would be used for
the internodal transmission links, with
the total of 130 MHz of spectrum to be
made available by reallocating the
10.55-10.68 GHz band. Xerox also
proposed & number of technical and
licensing rule changes. The rules
included eligibility criteria for becoming
a DTS licensee. Only applicants who
were committed to operating facilities in
the top 100 U.S. Standard Metropolitan
Statistical Areas (SMSA's) and to
constructing those facilities within 84
months after receipt of Section 214
authorization would qualify for such
licenses.

5. In the Notice we determined that a
new allocation would be necessary for
the communication links between
subscribers and the local nodes since

existing allocations would nol be
adequate. The point-to-multi-point,
omni-directional nature of the
transmissions from the local node
stations, as envisioned by Xerox, is not
conducive to spectrum sharing with
other services including fixed point-to-
point, mobile, and other radio services.
The Notice therefore proposed a
reallocation of 80 MHz in the very
lightly used 10.55-10,68 GHz mobile
service band (See Section 2,106 of the
Rules) with an additional 30 MHz in
reserve for DTS. No allocation was
proposed for the internodal links,
however. The fixed point-to-point,
internodal portion of the system would
not constitute a new service and
appeared to be compatible with the
services already provided for in existing
authorized fixed microwave frequency
bands. Since Xerox did not show why
these presently allocated bands could
not be used, the Notice did not propose
a separate allocation for this
requirement.

I1L. Summary of Decision

8. As stated previously, the Notice
proposed a number of technical rules
and requested comment on a wide range
of policy issues in addition to proposing
a spectrum reallocation. We stated in
the Naotice that we intended to adopt
appropriate rules and policies without
requesting further public comment if
justified by the record developed in
response to the Notice.” Comments were
filed by twenty-nine parties and reply
comments by eleven parties. All
comments have been evaluated and
considered in the preparation of the
rules contained herein. A list of
commenters and a summary of the
comments is set forth in Appendix A.
On the basis of these comments and the
record that has been established, this
Order sets forth our findings and
conclusions, allocates spectrum in the
10.55-10.68 GHz (10.6 CHz) band for
DTS and the internodal links, and
adopts rules for common carriers using .
DTS. The key conclusions set forth are
the following:

* We allocate 130 MHz in the 10.6
GHz band, including 100 MHz for DTS
(with 70 MHz of this spectrum available
for immediate assignment) and 30 MHz

*Several experimental (developmental) licenses
were issued with the expectation that we might use
the results of the experiments in this proceeding.
Only preliminary data and reports have been
received relative (o these authorizations and
therefore these data were not useful In nor were
they considered in arriving at our decisions in this
Report and Order. We have placed the license files
including these data and reports in this docket file.
Parties wishing to comment on this material may do
#0 in any further proceedings in this docket,
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for internodal links. Sections IV. A, B
and F.

* We set aside for 5 years 40 MHz of
the 100 MHz for Extended DEMS
networks, systems providing service
among at least 30 SMSA's. Paragraphs
28 and 36.

* Limited DEMS networks, those
providing service in fewer than 30
SMSA's, would be assigned channels
within 30 MHz of the 100 MHz.
Paragraphs 28 and 36.

* Only DTS applicants for Extended
DEMS may access the remaining 30
MHz reserve in the 100 MHz on an as
needed basis before 5 years. Paragraph
37.

= After 5 years, any DTS applicant
may access any remaining spectrum in
the 30 MHz reserve or in the 70 MHz,
Paragraph 37.

* We do not mandate a cellular design
for DTS, nor do we specify sub-channel
bandwidths or set nationwide
interconnection standards. Paragraphs
45-47 and 72-74

In a forthcoming item, a Further Notice
of Proposed Rulemaking (Further
Notice), we separately address the
allocation of spectrum and
establishment of rules for DTS in the
17.7-19.7 GHz (18 GHz) band, and the
use of DTS by non-common carriers.

7. As in the Notice, our treatment of
the issves in the discussion portions of
this Order is divided into two major
sections. The first deals with spectrum
management and frequency allocation
matters while the second deals with
common carrier regulatory concerns and
other policy issues. Many of the matters
involving spectrum management have
far-reaching consequences in matters of
common carrier regulation and
development of broad policy concerns
and we therefore treat these matters
accordingly.

IV, Discussion: Spectrum Management
ISsues

8. The comments submitted in
response to the Notice support our
conclusion that & reallocation of
spectrum for Digital Termination
Systems is in the public interest. The
services to be provided over DTS offer
the potential for satisfying digital
communications needs that are
presently unmet as well as providing a
competitive alternative to monoply
carriers providing existing local
distribution services. In addition, we
now find it necessary to reallocate
spectrum for the internodal links.

A. Where in the Spectrum Should the
Allocation for DTS be Made?

9. The tentative conclusion reached in
the Notice that the 10.6 GHz band was
the most appropriate has not changed.
In reaching this conclusion, we
determined that it would be both
feasible and practical to operate DTS in
either the 10.55-10.68 GHz band or the
17.7-19.7 GHz band. We proposed,
however, to allocate spectrum in the 10.6
GHz band primarily because of the
availability of more technologically
proven equipment for use at 10.6 GHz
and the greater rainfall attenuation
problems at 18 GHz. The Notice stated,
however, that the 18 GHz band had not
been ruled out and solicited comments
on its possible use,

10. Most of the comments supported
the allocation at 10.6 GHz while failing
to comment on 18 GHz. Several of the
commenting parties explicitly agreed
with the Commission's reasons for our
proposal to employ 10.6 GHz for DTS.
While a few of these favored the use of
18 GHz as a supplement to 10.6 GHz—as
a reserve or as a second band for DTS
operation—virtually no opposition was
expressed for primary use of the 10.6
GHz band. Because of the considerable
support for our proposal lo use the 10.8
GHz band as expressed in the
comments, the fact that state-of-the-art
equipment at 10.6 GHz appears more
readily available and proven, and that
DTS networks at 18 GHz would be more
expensive in areas of high rainfall, we
select 10.6 GHz. In this Order we
therefore reallocate the 10,55-10.68 GHz
band for DTS and common carrier point-
to-point communications.

11. Several parties did, however,
present favorable comments on the use
of 18 GHz for DTS. Among them,
Farinon,* a manufacturer of 18 GHz
equipment, while not questioning our
10.6 GHz proposal, strongly
recommended that we not foreclose the
alternative of allocating spectrum at 18
GHz, and particularly noted the
abundance of spectrum there to
accomodate DTS growth as well as
other services. Our view is that while 18
GHz may be less attractive than 10.6
GHz, 18 GHz use for DTS should not be
foreclosed. Advances in the state-of-the-
art have taken place and rainfall
attenuation is only a severe problem in
a few regions in the country.
Consequently, in the Further Notice,
where this topic is addressed more fully,
we propose an additional allocation for
DTS at 18 GHz,

*Farinon has also filed a Petition for Rulemaking,
RM-3497, proposing a narrowhand channelling plan
for the entire 18 GHz band. Thix | is
currently being reviewed by our stafl.

12. In the Notice, we made our 10.6
GHz allocation proposal consistent with
the U.S, frequency allocation proposals
submitted to the 1979 World
Administrative Radio Conference
(WARC). This was done because we
anticipated that the WARC would adop!
the U.S. proposals. We recognized,
however, that the domestic allocation of
spectrum to accomodate new or
expanded radio services was dependent
on the adoption of the U.S. proposals by
the WARC and inclusion in the
international table of frequency
allocations. The U.S. proposal to impose
a priority for maritime safety services in
the 10.55-10.57 GHz band was not
adopted by the WARC.* The prospect of
the WARC adoption of this priority was
the prime rationale for avoiding this 20
MHz in making our DTS allocation
proposal. Since this restraint did not, in
fact, materialize, we allocate herein (Se:
paragraphs 40 and 43 /nfra) this portion
of the 10.6 GHz spectrum for DTS and
internodal links.® The other U.S.
proposal for the 10.6 GHz band to
provide for the operation of
environmental passive sensors was
adopted by the WARC, (See paragraph
52 infra).

B. Total Amount of Spectrum Allocated
at 10.6 GHz for Lacal Distribution

13. In its Petition, Xerox based its
estimate of the amount of spectrum
required for DEMS local distribution on
a market analysis. This analysis
projected a peak busy hour rate of
information (raw data) transfer of
approximately 105 megabits per second
{Mb/s) within the geographical area of
highest demand (the New York SMSA)
in the year 1990. In addition to the raw
data requirements, Xerox noted that
additional data transfer capacity is
needed for system operation and
control, system overhead, error control,
future growth, and unforeseen
applications; however, no quantification

*The WARC slso did not authorize an allocation
for Industrial, scientific, and medical (ISM)
equipment at 10.6 GHx. An ISM allocation in this
band internationally would have permitted
microwave cooking that would bave posed an
excessive interference potential to DTS. Although
the U.S. had not included a provision for ISM use a!
10.6 GHz as a part of its proposals 1o the WARC, &
then-pending rulemaking pefition for such use by
Litton, Inc.. was not denied until the final results of
WARC became known (since WARC, could
concelvably have adopted snother nation’s proposal
for the use of microwave ovens in this bandj. The
petition (RM-2788) was later denied on April 9,
1880, Industrial, Scientific and Medical Equipment
78 F.C.C. 2d 431 (1880]).

*We appreciate thut the need identified for
maritime safety services presumably still exists.
Posaible accommodation of this need will be dealt
with when the issue arises in the appropriate
context, e.g. as part of a rulemaking petition.
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of this additional capacity was
provided. Xerox estimated that with an
expected modulation spectral efficiency
of 0.8 bit per second per Hertz (bps/Hz)
for the radio transmission system, and
with the benefits of frequency reuse
available with the XTEN cellular
concep!, a total allocation of 100 MHz
would be required for DTS local
distribution.

14. Since Xerox did not quantify either
the amount of additional capacity
needed for overhead or the benefits of
frequency reuse, it was not possible for
us to determine fully what impact these
factors would have on spectrum
requirements. Furthermore, we could not
determine to what degree Xerox had
included these factors in its analysis. In
an effort to quantify the benefits of
frequency reuse, for the Notice we
performed an analysis of the
geographical distribution of potential
users within the New York SMSA,
assuming a uniform distribution of users
within each county. Based on this
analysis we estimated that
approximately 60 percent of the total
projected information rate for the New
York SMSA would exist within the
assumed busiest cell of a radius of about
10 kilometers (6 miles) centered on
Manhattan.

15, Accepting the Xerox market
forecast (and the information rate
derived therefrom) we applied an
assumed modulation spectral efficiency
of 1.0 bps/Hz " and the 60 percent factor
for the busiest cell and, because of
frequency reuse, would be sufficient to
handle the information rate of the whole
of the New York SMSA in 1990. We
recognized that any market forecast is
subject to large error, and that if DEMS
were lo experience dramatic growth, a
80 MHz allocation might be inadequate.
We therefore proposed in the Notice an
immediate allocation of 80 MHz for DTS
with a reserve of 30 MHz to provide for
future allocation flexibility to
accommodate any unforeseen expansive
growth in the market,

16. In its comments to the Notice,
Xerox has quantified the “Overhead"”
requirements, which its analysis shows
will be over 50 percent. Additionally,
based on a detailed demographic
analysis, Xerox found that nearly 70
percent of potential DEMS users in the
New York SMSA are found within the
10-kilometer cell centered on Manhattan
instead of the 80 percent derived by our
analysis. These factors have convinced
us to make 70 MHz for DTS local

"Rule § 21.122{a)(1). 47 CF.R. § 21.122(a)(1),
requires that microwave transmitiers using digital
modulation and operating below 15 GHz shall
have s modulation spectral efficiency of 1.0 bps/Hz.

distribution available for immediate
assignment. In addition we shall
allocate an additional 30 MHz for DTS
to provide flexibility should the market
be greater than we envision. To
accommodate the total of 100 MHz for
DTS and the spectrum required at 10.6
GHz for internodal links (See Part IV. F.
infra) we reallocate the full 130 MHz
between 10.55 and 10.68 GHz.

17. Comments received in response to
the Notice support our concern
regarding the uncertainty of the market
forecast. Some, including Tymnet, Inc.,
and Microband Corporation of America
(Microband), contended that Xerox has
overestimated the digital
communications market in 1990. The
National Telecommunications and
Information Administration (NTIA), on
the other hand, generally agreed with
and supported our 60 MHz proposal
because of uncertainties as to cost,
demand, and varying system designs.
Others, including GTE Service
Corporation (GTE Service), Central
Committee on Telecommunications of
the American Petroleum Institute (API),
and Satellite Business Systems (SBS),
supported the 60 MHz proposal, as well
as the establishment of a spectrum
reserve to handle unforeseen demand
for DTS. Compounding the uncertainty
is the need to acommodate both large-
scale, intercity and smaller, more limited
systems (See Part IV. D. infra).

18. Another element of uncertainty is
the effect advances in modulation
systems, coding schemes, and related
technologies will have on the prospect
for more intensive and economical uses
of the spectrum. We will monitor these
advances closely so that if substantial
market demand does materialize, we
can accommodate it by a combination of
the imposition of modulation spectral
efficiency standards greater than
presently required (See paragraphs 48
and 49 /nfra) of other new technical
standards, and, lastly, allowing
applicants access to the 30 MHz not
available for initial assignment.
Establishment of a segment of the 100
MHz not for immediate assignment
commits the spectrum to DTS so that it
can be made available as the need
develops. If the need does not develop,
this 30 MHz is kept intact so that this
spectrum may be more readily
reallocated to other uses, should the
public interest dictate,

19. When Xerox included “overhead"
in the data handling requirements for
DTS, it forecasted that a capacity of 160
Mb/s will be needed by the year 1890
during the peak busy hour and 240 mb/s
will be needed by the year 2000. We
recognize that should these projections

materialize, the 70 MHz, plus the
remaining 30 MHz we are allocating at
10.6 GHz,might not be adequate. For this
reason and others presented in a
forthcoming Further Notice, we are
proposing an additional allocation at 18
GHz for local distribution.

C. Nationwide vs. Regionial DEMS

20. We support the concept that there
be singly owned and operated DEMS
networks providing an extended
intercity digital communications
capability. This conclusion is based on a
generally accepted view of the market
development for digital communications
and on the expected technical
difficulties in implementing such
networks through the interconnection of
smaller DTS licensees. With regard to
the development of the market, our
monitoring of the growth of all forms of
radio communications services, Xerox's
market projections presented in its
Petition, and those of studies conducted
by The National Aeronautics and Space
Administration (NASA) * lead us to
conclude that there is a market demand
for DEMS networks providing an
extended intercity communications
capability. These studies confirm our
expectations that by 1990 the bulk of the
demand for digital communications will
be of a long-haul (or intercity) variety.
This growth will be further accelerated
by the increasingly digital nature of
communications traffic (including voice).

21. The reasons we support Xerox's
initial proposal to provide for extended
intercity networks licensed to single
entities are two-fold. First, a plethora of
applications to provide service by
smaller local or regional carriers could
lead to mutually exclusive hearings in
certain key markets, which would not
only delay service in these markets but
could block one or more extended
intercity carriers from operating there
and providing a truly nationwide kind of
service. Second, the initiation of service
could be hampered or delayed by
difficulties encountered in fully
interconnecting smaller DTS licensees.
Xerox argues that interconnected DTS
facilities could not provide nationwide
service with the same level of enhanced
services a single nationwide system
could. The numerous protocols,
standardized formats, message
forwarding, and other software
functions would be difficult for

* See ITT, 30/20 GHz Fixed Communications
Systems Service Demond Assessment, NASA
Report CR 158620, August 1979; and Western Union,
18/30 GHzx Fixed Communications Systems Service
Demand Assessment, NASA Report CR 150547, July
1079. Both studies are referenced in Xerox's Roply
Comments to our Notice.
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independen!. interconnected systems to
handle. The Multipoint Distribution
Service (MDS) interests, however,
advised the Commission to rely on the
dictates of the marketplace. They
insisted that a nationwide service
should evolve as a function of
marketplace demand as other
nationwide telecommunications services
have done. We accept Xerox's argument
and reject the MDS position because,
while it may be technically possible,
such networks of independent, smaller-
scale licensees would be very difficult to
implement, requiring a very high degree
of standardization and flexibility. The
benefits of providing for nationwide
service seem clear, and therefore to
facilitate and expedite the availability of
the DEMS networks, we shall make
explicit reservation of spectrum for
extended intercity networks. At the
same time, we do not foreclose the
establishment of networks providing
this service through interconnection
agreements among DTS licensees not
nationwide in scope.

22. In order to ensure the existence of
intercity networks like the ones
proposed by Xerox, we shall mandate
the service of some minimum number of
market areas as Xerox proposes. At the
same time, however, we are mindful of
the allegedly anti-competitive nature of
such an entry criterion. Virtually every
party commenting in this proceeding
took issue with Xerox's proposed entry
criteria. Of particular concern are the
criteria that carriers provide service in
at least 50 Standard Metropolitan
Statistical Areas (reduced from 100
SMSA's proposed in the Xerox petition),
and construct the facilities in these
cities within 84 months of the issuance
of a Section 214 authorization. The
commenters express concern that the
criteria for qualifying as a nationwide
carrier might preclude prospective
entrants withoul the resources to build a
nationwide network from becoming DTS
licensees. While many, including Justice,
NTIA, AT&T, and GTE Service,
recognized the value of nationwide
service provided by single licensees,
they urged the Commission to provide
for regional systems as well. Even Xerox
agreed in its comments that separate
allocations should be made for
nationwide and regional systems. We
agree that since the market for the
service is not known, nationwide and
regional systems should be encouraged,
but that any spectrum reservation made
for nationwide systems should only be
temporary.

23. We share the concerns of these
commenters that entry not be limited to
the very few large corporations with

sufficient resources to construct and
operate networks in a great number of
markets. High entry barriers would
likely leave these firms free of
compelitive pressures from smaller
entrepreneurs. That would be
undesirable since competition would
stimulate firms to innovate and to tailor
their DEMS services to the highly
specialized needs of various
subscribers. Servicing these specialized
needs occasionally leads to significant
non-obvious technological and service
innovations. Such innovations might not
be uncovered without a diversity of DTS
carriers each free to make individual
business judgments on whether to
provide customized communications
services. We therfore adopt the
suggestions of the commenters in this
proceeding, including Xerox, that in
addition to nationwide networks, we
provide for regional or limited networks.

D. Extended (Nationwide) and Limited
(Regional) Systems

24. We have adopted the terms
“Extended” and “Limited" to distinguish
more accurately the nature of the
service that we believe will be provided
by the two types of systems. Xerox has
proposed, and most of the commenting
parties concur, that the criteria for this
service distinction be the construction
and operation of facilities in a specified
number of SMSA's or their population
equivalents. When a DTS licensee
serves a number of SMSA's less than
some minimum to qualify for
“nationwide"” status, but these SMSA's
extend across the nation, it would not
be appropriate to refer to this network
as "regional”. Accordingly, we classify
any DEMS network serving less than a
certain minimum number of SMSA's a
“Limited" DEMS. "Extended” DEMS
networks provide service to a number of
cities equal to or greater than this
minimum.

25. In deciding what the minimum
number of SMSA's should be for
Extended service, we must balance a
number of competing factors. We want
to encourage competition among
different sized licensees by lowering
barriers to entry. Doing so, however,
increases the potential for an excessive
number of applications in desirable
markets, which in turn may result in
comparative hearings. We also wish to
encourage the establishment of
Extended DEMS networks with their
great potential for offering a truly
nationwide digital communications
capability, and at the same time avoid
the implications of anti-competitiveness
of only the largest corporate entities
being able to afford the capital expense

of constructing DTS facilities in a
significant number of cities.

26. NTIA proposed that Extended
systems should serve a minimum of 50
of the top 200 SMSA's. Xerox supporied
this proposal in its comments. Justice,
while supporting the 50-SMSA criterion,
rec the restraints on competition
the 50-SMSA limit might impose, but
accepted them because it would
minimize the possibility of comparative
hearings and provide technical benefits
None of the other commenting parties
suggested a minimum. They did,
however, express their uneasiness with
our setting a rigid minimum number.
Microband and Tymnet opposed any
setting of a minimum, arguing that the
forces of the marketplace should
determine the number of markets
served. However, GTE Telenet
supported the Extended criterion, and
SBS generally supported the
establishment of entry criteria, but only
to the extent that it would ensure
efficient use of the spectrum. We now
turn to the criteria that we will use to
determine the number of SMSA's to
distinguish between Extended and
Limited DEMS.

27. As Xerox and others have pointed
out, the prime users of Extended DEMS
are expected to be those entities in
government and industry that have a
need to communicate on a regular basis
with their dispersed plants, and sales
and branch offices. A good starting
point for establishing the minimum
number of cities for Extended DEMS is
the number of cities having at least
several major corporate headquarters.
Twenty-eight of the largest SMSA's
ranked by population have three or
more headquarters of business
organizations listed in the “Fortune
500."* We believe that three “Fortune
500" corporate headquarters (along with
other possibly large institutional entitics
such as universities and federal or state
government offices) within a given
SMSA would provide sufficient
nationwide traffic to motivate an
Extended DEMS carrier to build the
necessary facilities. For the purposes of
this analysis we assume that many of
the offices not located in the
headquarters SMSA are also located in
the largest SMSA's and provide the bulk
of the communications traffic to their
headquarters. Additionally, we would
expect that the volume of traffic in the
headquarters SMSA would enhance the
potential for a diversity of service
offerings by competing carriers in that
market. Therefore, at least one criterion

*1980 Rand-McNally Commercial Atlas and
Marketing Cuide.
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is suggested for establishing an
Extended-Limited market dichotomy.
We must now establish a balance
between this 28-SMSA criterion, the 50—
SMSA proposal, and other factors to
decide the minimum number of SMSA's
for an Extended system.

28. Despite Justice's acceptance of the
50-SMSA proposal as not outweighing
its anticompetitive implications, we are
requiring Extended systems to be
operated in a lesser number of cities,
reducing measurably the capital
expenditures required to build and
operate an Extended DEMS network.
Balancing the anti-competitiveness
concerns with the techical advantages
of singly owned or managed DEMS
networks, and the likelihood that
significant cross-country traffic would
be generated and received in a minimum
of 30 of the top SMSA's, we define an
Extended DEMS as one in which a
commonly owned and managed
integrated DEMS network operates DTS
facilities in at least 30 SMSA's. A
Limited DEMS carrier may operate and
have facilities in as few as one SMSA.
Of course, Limited carriers may expand
lo serve 30 or more SMSA's. Only after
beginning operations over a significant
part of its initially authorized network
may a Limited carrier apply for
authority to expand to serve 30 or more
SMSA's, consistent with our reasons for
a Limited-Extended bifurcation as set
out in paragraph 21 supra. See also
paragraph 49 infra.

29, We further decide that it is
unnecessary to require that the 30
SMSA's be chosen from among the two
hundred largest SMSA's. It appears that
generally it would not be economically
feasible for a DTS licensee to seek to
operate networks that exclude most
major population centers. Of the 284
Identified SMSA's in the U.S,,*°
however, some of the smallest are also
locations of potential users, including
major corporations, universities,
research centers, and large medical
[acilities. We believe the decisions as to
which of these markets to serve would
be best left to the forces of the
marketplace.

E. DTS Allocation for Extended and
Limited Networks

30. We have decided that there will be
separately designated Extended and
Limited DEMS networks, that service in
90 or more SMSA's will be the
distinguishing feature between them,
and that a total of 100 MHz will be
allocated for DTS with only 70 MHz of

" Office of Statistical Policy and Standards,
Uepartment of Commerce. The list of SMSA's may
be revised as a result of the 1960 census,

the spectrum made immediately
available for DTS assignments. We
believe that to preclude the possibility
of Limited DEMS applications
preempting most or all of the spectrum,
and to ensure that some Extended
service does commence expeditiously, it
is in the public interest to require that
there be at least temporary reservations
of spectrum for Extended networks.

81. The basis for determining how
much spectrum to set aside for Extended
networks is as uncertain as the decision
to allocate a certain amount of spectrum
for DTS local distribution, and for the
same reason: it is virtually impossible to
foretell the eventual development of the
DEMS markel. Although the parties
commenting in this proceeding generally
supported the Extended-Limited
dichotomy, only two suggested how
much spectrum should be allocated to
either system. Xerox proposed in its
comments to provide for 8 maximum of
9 Extended DEMS carriers, each
employing a two-way 10 MHz channel,
and a maximum of 10 Limited DEMS
carriers, each using a two-way 2 MHz
channel. GTE Telenet proposed an
allocation plan with six 10 MHz two-
way channels for Extended DEMS and
either six 5 MHz or fifteen 2 MHz two-
way channels for Limited DEMS. As a
consequence of our relaxed entry
criteria for Limited DEMS carriers,
enterpreneurs with relatively meager
resources could qualify as Limited
carriers, choosing to operate even within
a single SMSA. As we stated in
paragraph 20 supra, the predominent
public interest appears to be for an
extended intercity digital
communications capability. We
conclude, therefore, that while the
number of applications for Limited
systems, because of the smaller initial
investment required, may be greater
than the number of applications for
Extended systems, the public interest
demands that we provide for
approximately the same number of
Extended and Limited channels.

32. The amount of spectrum required
for each type of network is related to the
number of channels and the channel
bandwidth required for each. Qur first
step, then, in recognition of the
nationwide character of the demand for
DEMS is to determine the appropriate
bandwidth for Extended DEMS. Studies
have shown that there is an increasing
trend toward higher data transmission
speeds, particularly those of 56 kilobits
per second (kb/s) and greater.'' Even
user data rates at 1.544 Mb/s would
appear to be in significant demand by

' Spe, e.8.. Western Unlon and ITT studies done
for NASA referenced in footnote 7.

1990. The assignment of broadband
channels would more easily allow single
Extended licensees to handle higher-
speed data transfer, the expected
increase in electronic document
distribution, and teleconferencing for
subscribers having requirements for an
intercity or interregional
communications capability. More
important, the use of broadband
channels results in more efficient
channel utilization or throughput, a
significant consequence of which is an
increase in spectrum efficiency.

33. Overwhelming support for the
Xerox-proposed 5 MHz one-way
channel width for DTS was expressed
by the commenting parties. In light of
this strong support and the
unmistakably strong trend to greater
user data rates, we shall make available
for Extended DEMS a wideband one-
way channel of 5 MHZ. We reject the
proposals for not fixing a channel
bandwidth pending development of
market experience, because this could
lead to regulatory uncertainty and
inefficiencies in channel assignment for
DTS, We also reject recommendations
for assignment of variable-sized
bandwidths because we perceive no
special advantages in doing so, since a
carrier may subdivide a single
assignable channel as desired. GTE
Service's proposal for a 6.3 MHz channel
in lieu of 5 MHz appears to contemplate
use of transmitters of 1.0 bps/Hz
modulation spectral efficiency to
accommodate a T-2 data rate
(6.3 Mb/s). When that rate is required,
however, modulation techniques well
within the state-of-the-art can
accommodate a T-2 rate within a 5MHz
channel. With respect to smaller
bandwidths, we agree with the great
majority of the commenters who cite the
increased costs of administering
interconnection, system compatibility
concerns, and the relatively large costs
of assigning smaller bandwidths due to
the decline in throughput efficiency.
Xerox echoes this concern by asserti
that smaller bandwidth channels would
lead to increased complexity of DTS
networks, thereby increasing system
costs inordinately. These concerns,
combined with market projections of a
need for ever increasing channel
bandwidths, are persuasive.

34. We expect that the assignable DTS
channel for Limited DEMS networks will
require a lesser bandwidth than that for
extended systems because the traffic
demands will probably be less for a
licensee serving less than 30 SMSA's. As
a consequence of the smaller dcale of
Limited DEMS, the expected volume of
traffic justifies a channel of significantly
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less bandwidth than the 5§ MHz
Extended channel. Xerox proposed that
one-way channels for Limited DEMS be
only 1.0 MHz. GTE Telenet suggested
bandwidths from 1.0 to 2.5 MHz for
Limited systems. Other commenters also
suggested assignments (though not of
specific bandwidths) to Limited DEMS
of lesser bandwidth than for Extended
DEMS. We agree with certain of the
commenters that Limited DEMS carriers
should at least have the capability of
offering its customers a standard T-1
rate (1.544 Mb/s). Accordingly, we
believe that the bandwidth of the
channel should be 1.5 MHz at minimum,
so that even with a transmitter
modulation spectral efficiency of only
slightly more than 1.0 bps/Hz, a Limited
DEMS carrier can handle, with relative
ease, gt least a T-1 data rate.

35. In light of the fact that we cannot
predict how the market for DEMS local
distribution will develop and
consequently how the 30 MHz reserve
will be used (whether for Extended or
Limited systems or for some other more
socially desirable purpose), we believe
that administrative efficiency requires
that we choose 2.5 MHz as the Limited
DEMS one-way channel. We make this
choice because it not only satisfies the
perceived minimum bandwidth
requirements (of providing a T-1 data
rate), but it also serves as a suilable
bandwidth to channelize the reserved 30
MHz not initially available for
assignment. One of these paired bands
in that 30 MHz could be assigned to a
Limited system (if, after 5 years, the
reserve has nol been exhausted by
Extended DEMS) and two 2.5 MHz
paired bands could be assigned to an
Extended system. With regard to any
spectrum available for Limited DEMS,
applicants may simultaneously apply for
more than one of the 2.5 MHz channel
pairs, provided they show that the
service to be rendered will fully utilize
the additional spectrum requested. We
recognize that for the Limited network
licensee who wishes to become an
Extended licensee there is a likelihood
that an adjacent 2.5 MHz channel pair
may not be available. Employing two
non-contiguous 2.5 MHz channel pairs
may pose some operational difficulties
and result in increased cost for the DTS
licensee with a requirement for a
broadband subchannel. This prospect,
however, may provide additional
incentive for prospective Limited DEMS
licensees to consider qualifying initially
as applicants for Extended systems. The
predominant marke! need for Extended
systems according to market analyses
should provide the prime incentive. As
further recognition of the need for

Extended networks, in the event of an
application by an Extended and a
Limited system for the same 2.5 MHz
paired channels all other things being
equal, we would award the spectrum to
the Extended applicant.

36. As we indicated in paragraph 31
supra, and as Xerox and Telenet
suggested in their comments, the
applications for Limited DTS may
outnumber those for Extended systems.
Therefore, we must strike a proper
balance between the expected greater
numbers of Limited DEMS applicants
and the predominant public need for
Extended DEMS networks. This public
need is again reflected in the Western
Union demand assessment study
referenced in footnote 8 supra. At page
83, figure 11-11, the study projects that
the volume of data traffic of ,
transmission distances greater than 500
miles ** will comprise the bulk (65.3%) of
all data transfer in 1990. Conversely, the
study shows that data traffic demand on
a per route basis will be greater for
shorter length routes than for longer
ones (greater than 500 miles route
length). Specifically, the study indicates
that the long-haul route density ** for
routes less than 500 miles in length is
over 50% more than that for routes
between 501 and 2700 miles. This might
suggest that a greater number of Limited
channels than Extended DEMS channels
should be made available for
assignment. The predominant public
need for wideband Extended DEMS,
however, would call for our making a
greater amount of spectrum available for
Extended rather than Limited DEMS.
We reconcile these two spectrum
requirements with the following
assignment scheme. We make available
for immediate assignment 6 two-way 5
MHz Limited channels and 4 two-way 10
MHz Extended channels. Thus, 30 MHz
is made available for Limited and 40
MHz is made available for Extended
systems. The 70 MHz total for
immediate assignment favors Limited
DEMS 3 to 2 as far as the numbers of
channels available, and favors Extended
DEMS 4 to 3 in the amount of spectrum
available. The remaining 30 MHz of the
local distribution spectrum will be made
available for assignment to Extended

" We assume for purposes of this discussion that
mos! routes greater than 500 miles in length are part
of an Extended system. We further assume that
data traffic transmitted over these routes is far more
characteristic of digital information transfer than
elther voice or video (the other two categories of
information transfer cited in the study).

“Route density was defined as the ratio of the
percent of total traffic demand over routes of
different length categories to the percent of the total
number of routes for each category. Roate lengths
greater than 40 miles were defined by Western
Union ss long-haul.

systems during the first 5 years as
demand dictates. After 5 years, this
spectrum will be available to any DTS
applicant.

37. In sum, we make 70 MHz availabl:
for immediate assignment to DTS (40
MHz for Extended DEMS networks and
30 MHz for Limited DEMS networks)
and the remaining 30 MHz available fo;
assignment to Extended systems in
response lo the market therefor and 1o
Limited systems after a minimum of s
years. These bands are channelized a5
follow: 5 MHz for one-day Extended
channels and 2.6 MHz for one-way
Limited channels and for the channels
the 30 MHz reserve. If the Extended
spectrum is not utilized within given
market areas at the end of 5 years it
reverts to a 2.5 MHz channelization.
This spectrum, plus any unassigned
Limited network channels and any
unassigned channels in the 30 MHz to be
assigned as demand warrants, would
then become available to either Limited
or Extended network applicants. The
forthcoming staff recommendation to
propose reallocation of portions of the
18 GHz band to DTS would include
making equally sized channels available
to Extended and Limited DEMS. Such
availability may also have the salutary
effect of reducing prospects for mutually
exclusive DTS applications. especially
for Limited systems during the initial 5
years when their expansion into the
reserve is precluded.

F. Allocation for Internodal Links

38. In the Notice we did not propose a
separate allocation for internodal links
noting that Xerox had not provided
sufficient justification for its proposed
allocation at 10.6 GHz for this particular
point-to-point use. In its comments to
the Notice, however, Xerox offered
sufficient justification for the separate
allocation for internodal links. Other
commenting parties generally agreed
with Xerox on this matter. For example,
GTE Telenet insisted that it would be
poor spectrum management to allocate
spectrum to DTS and restrict the
effectiveness of the services provided by
forcing internodal links into
overcrowded or unsuitable frequency
bands. Other commenters even cited the
use of 18 GHz as a possibility. We
believe, as Xerox has stated, that DTS
operators would realize significant cos!
benefits through commonality of
equipment and engineering services by
using the same frequency band for both
local distribution and internodal links.
We do not, therefore, provide for the use
of 18 GHz for the internodal links for
10.6 GHz DTS. However, in the Further
Notice, we do propose the use of 18 GHz
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for the internodal links to be used with 20 MHz as Xerox proposed in its point microwave radio links, would
18 GHz DTS, comments. We agree with Xerox that 25 allow for other uses in the Point-to-Point

39. In the Notice we raised the
possibility of using already allocated
common carrier point-to-point frequency
bands at 4, 8, and 11 GHz for the
internodal links. As we noted, the 4, and
6 GHz common carrier point-to-point
microwave bands are extremely
congested, which makes their use for
internodal links not feasible. Although,
as we noted, there is lighter use of the
common carrier 11 GHz band, it is
becoming increasingly congested in the
major urban areas, which are the prime

ireas of intended DTS use. Additionally,
as AT&T points oul, the 4, 6, and 11 CHz
bands are subject to the minimum path
length and loading requirements of
Secton 21.710. Short of a special
exemption from the Rules, DTS
licensees could not meet those
requirements. We have also considered
the 2110-2130 MHz and 2160-2180

MHz * bands which permit narrow
channeling up to 3.0 and 3.5 MHz,
respectively. Their use for point-to-point
microwave, however, appears to have
been coricentrated in less populous
areas, which generate a volume of
communications traffic that can be
readily accommodated by these
relatively narrow channels, The larger
traffic volume in the major urban areas
necessitates channel widths of 20, 30, or
40 MHz. Consequently, telephone
companies as the predominant users of
these channels have employed 2 GHz
channels to a limited extent in most
major urban areas. Despite this fact, the
2 GHz common carrier bands are being
used increasingly for control and
repeater operations for land mobile base
stations, whose licensees are emerging
us carriers of other voice and data
iraffic. With a total of only 20 MHz in
each band available for assignment, it is
doubtful that these 2 GHz bands could
accommodate the internodal links as
well as significant use of current
services in many areas of the country,
Consequently, we conclude that the 2, 4,
6. and 11 GHz frequency bands are
unsuitable for internodal links.

40. Therefore, because of the
inefficiencies of operating internodal
links in already crowded bands and the
“conomies to be achieved by using
common equipment, we allocate 30 MHz
of spectrum to be shared with other
iixed common carrier services in two 15
MHz bands, from 10.550 to 10.565 GHz
and from 10.615 to 10.630 GHz. Because
of this sharing, we make 30 MHz
available for internodal links instead of

3 ;:’L?p&@&mm:amummumu
foy ot tion Service (the complete
band in these cities s 2150-2182 M}‘h)-

MHz should be more than sufficient to
accommodate the communications
traffic generated between nodes for an
Extended DEMS assigned a 5 MHz
channel pair for local distribution.
Likewise, for Limited DEMS with a 2.5
MHz one-way channel, 1.25 MHz should
be sufficient to handle the traffic carried
over the internodal links. Since, from a
functional standpoint, the internodal
links represent a point-to-point
microwave use, and in accord with our
desire to allow usage of this spectrum
by other technically compatible
applications, we make these frequencies
available to other common carrier point-
to-point microwave radio uses. We
recognize that the narrow channeling we
are adopting may make these
frequencies unsuitable for many point-
to-point services. However, while we
intend these bands to be used primarily
for internodal links, we do not mean to
discourage use in the Point-to-Point
Microware Radio Service for other

purposes.

G. The Allocation Adopted by this 7
Order

41. The frequency plan for the 10,55~
10.68 GHz frequency band is hereby
adopted (See Appendix B). This plan
includes spectrum for DTS local
distribution and for internodal links.
DTS will have 100 MHz of spectrum for
local distribution available to meet the
market demand for services provided
over DTS. In recognition of the
uncertainty in the market forecast for a
new service whose development is
difficult to predict, we make, however,
only 70 MHz of it initially available for
assignment. When and if it becomes
apparent that the demand for services
provided over DTS facilities does not
justify assignments in the remaining 30
MHz set aside for DTS local
distribution, that spectrum could be
reallocated lo a service satisfying a
greater public need.

42, While the allocation itself does not
provide for the Extended-Limited
dichotomy, common carrier assignment
rules will reserve for 5 years separate
portions of the spectrum for Extended
DEMS assignments. At the end of 5
years, the remaining spectrum, if any,
and the 30 MHz reserve would both
become available for use by either
Limited or Extended systems. We will
make this 30 MHz available to Extended
DEMS before the expiration of the 5-
year period, should demand for
Extended DEMS network service
dictate.

43. The allocation at 10.6 GHz for
internodal links, which are point-to-

Microwave Radio Service. We believe
that 30 MHz is ample for internodal
links as well as for other narrowband
common carrier point-to-point links.

44. Use of the 10.6 GHz band has been
very light. There are only 24 current,
non-experimental licenses according to
our records. While the licensees will not
be denied reasonable expansion of their
systems in accord with the conditions
imposed by their licenses, no new
licenses will be issued in the band.
Having provided for spectrum to be used
for DTS, we must now establish the
other minimum technical standards
necessary to ensure an efficient use of
the spectrum.

H. Other Technical Standards

45. Xerox's XTEN system design uses
the cellular concept of frequency reuse.
In the Notice, at paragraph 26, we
proposed that DTS licensees be required
to employ the cellular reuse concept. We
did, however, request comments on the
technical feasibility of the design and
whether more efficient or equally
efficient system designs exist. While a
significant number of commenters did
agree that the cellular concept was the
most spectrally efficient approach, some
commenters questioned our proposal to
mandate cellular radio for DTS. The
reason mos! often cited for this
opposition was that it would foreclose
system designs other than XTEN's.
NTIA declined to recommend adoption
or rejection of a cellular design
requirement and opted for a
marketplace determination.

46. While we remain optimistic that
the cellular design for DTS may prove to
be very useful in maximizing frequency
use, especially in metropolitan areas, we
have decided not to require a cellular
design for DTS, We do not wish to
restrict technological development to
only one type of system. In addition,
since we believe that strictly controlling
the amount of spectrum available to any
single licensee will lead to reuse as
licensees attempt to maximize the
number of potential users per assigned
channel, this incentive need not be
augmented by Commission Rules.
Licensees will, therefore, be free to
present plans employing a cellular
design or any other design that will
yield an efficient use of spectrum,
subject only to our requirements as to
efficiency and noninterference.

47. In the Notice at paragraph 28, we
proposed to adopt an assignable
channel bandwidth of 250 kHz.
Alternatively, we requested comments
on the feasibility of adopting a flexible
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policy that would allow system
designers to choose the subchannel
width that would be best for their
particular designs as long as the 1.0 bit
per second per Hertz (bps/Hz) efficiency
standard was mel. The commenters
generally favored a flexible design
approach, and for this reason almost
universally rejected specification of a
subchannel bandwidth. We have
concluded that subchannelization
specification would significantly reduce
the system design flexibility available to
the licensee. We have also concluded
that many narrower channels in lieu of
fewer wider ones would be inherently
less efficient in the use of the spectrum
as is explained in paragraph 33 supra.
Licensees are, therefore, free to
subchannelize their assignments to
accommodate best their particular
system designs and service offerings.
48. An important issue directly related
to our concerns about the efficient use of
the spectrum is that of modulation
spectral efficiency. Xerox had proposed
in its Petition a reduction for DTS in the
spectral efficiency standard of 1.0 bps/
Hz for digitally modulated transmitters
operating below 15 GHz."* In its
comments, Xerox now states that XTEN
would meet this standard. '
Furthermore, none of the other
commenting parties demonstrated that
meeting this standard would be unduly
burdensome, nor did they indicate that
the standard itself lacked validity. Their
primary criticism seemed to be that the
1.0 bps/Hz standard is not a complete
measure of spectrum efficiency but that
spectrum efficiency should instead be a
measure of total information throughput.
49, We do not intend to relax the 1.0
bps/Hz transmitter spectral efficiency
standard. This standard was adopted
“several years ago and represented the
state-of-the-art at that time, The art has
advanced since that time and will
continue to do so. Meeting this standard
should present no problem for licensees.
We recognize that this standard
addresses only one facet of the spectral
efficiency of a system and may be
misleading. It appears to be less
administratively burdensome to enforce,
however, than any of the suggested
alternatives, We shall expect applicants
to detail the expected information
throughput of their systems per unit of
spectrum over a given geographical area
underactual operating conditions. More
exacting requirements as to spectral
efficiency need not be codified since the

5 See Rule § 21.122(a)(1), 47 CFR § 21.122(a)(1).
"Asa quence of its intended compliance,
Xerox proposes that quardbands be allowed at both
odges of the assignable channel. This [ssue is

addressed in paragraph 53 and 54 infro.

competitive pressures generated by
other providers of DTS services should
provide a constant incentive for each to
offer as much service as possible at the
lowest cost. If the competitive pressure
mechanism is to function properly and
promote spectral efficiency, there must
be several carriers in the markel or easy
entry into the market or both. We
reserve the right to consider at a future
date whether there should be limitations
on the number of channels any licensee
may obtain. Applicants seeking
assignment of a second pair of 5 MHz
channels, (or 2.5 MHz channels) must
demonstrate that they have operated
their first pair of channels at or near the
expected capacity. Applicants for
Limited system authorization may apply
simultaneously for more than one
channel! pair, In the interests of spectral
efficiency, such applicants must show
that the spectrum requested will be
utilized fully.'’

50. In regard to transmitter power, we
stated in the Notice at paragraph 30 that
the Xerox-proposed transmitter powers
of 0.5 watt and 0.04 watt for the nodal
and user stations, respectively, appear
to be reasonable for a cellular system.
That is, the proposed powers are
adequate to support a signalling rate of
256 kilobits per second (kb/s) in a
channel approximately 250 kilohertz
wide. As is pointed out in paragraph 47
supra, however, the licensee is free to
subchannelize the assigned 5 MHz
channel in any reasonable manner.
Clearly the power level required to give
the desired performance at 256 kb/s is
lower than that which would be
required to support a much higher
signalling rate in a wide bandwidth
channel. We do not wish to artifically
constrain the system design by limiting
the power available more than is
necessary to avoid interference. As is
pointed out, however, in paragraph 52
infra, there does exist an internationally
agreed upon limit of 0.5 watt (—3dBW)
for fixed and mobile services operated
within the 10.60-10.68 GHz band. For
this reason we adopt 0.5 watt as the
maximum output power for any DTS
transmitter. We stress that thisis a
maximum level and we shall require
that all applications include an
engineering analysis of the proposed
communications links, fully justifying
the power levels requested.

51. Xerox also proposed that user
stations be permitted to use standard B
antennas that have less side lobe
radiation suppression than the normally
required Standard A antennas.'® We

1 See Appendix B, Rule § 21.502.
**Rule § 21.108(c) formerly specified that for all
stations in areas subject to frequency congestion,

believe that this substitution for user
stations is a reasonable accommodation
of performance requirement and costs
This proposal elicited virtually no
opposition from the commenting pariies.
We therefore adopt this provision thai
Standard B antennas may be employed
at user stations.

52. Finally, the 1979 WARC adopted
certain changes to the Table of
Frequency Allocations in the
international Radio Regulations. While
these changes have not as yet been
formally implemented in our domestic
rules, we expect that most, if not all of
them, eventually will be, In that
connection, NASA intends to operate
environmental passive sensors in the
Earth Exploration-Satellite service in the
10.6-10.7 GHz band. The WARC
adopted a footnote '* to the Table of
Frequency Allocations extablishing
limits on the power of fixed and mobile
stations operating in the 10.60-10.68
GHz band to protec! these sensors from
interference. We therefore adopt the
restriction thal the effective isotropic
radiated power (EIRP) of any DTS
station not exceed +40 dBW.** NASA
also filed comments requesting that we
adopt an EIRP limit of +20 dBW for
DTS user stations because of the
expectation that there may be a
proliferation of these stations that could

Standard A antennas were required. The major
urban areas, expected to be the prime areas of DTS
use, are areas subject 1o frequency congestion

" Foolnole 37838 established power limits of
dBW EIRP and of —3 dBW power delivered 1o 1h
antenns for fixed and mobile services operated
within the 10.60-10.68 GHz band. In the US. (and
the great majority of nations) all emissiona in the
upper adjacent 10.68-10.70 GHz band are also
prohibited. The Earth Exploration-Satellite service
shares this bund with Radio Astronomy and Space
Research, both of which are also passive non
emitting services.

[t appears that the nodal stations would not
pose any problems in remaining within the + 40
dBW maximum. In this regard, our adoption of an
allocation for nodal stations that extends upward

10.615 GHz does not follow another of NASA's
recommendations. It urged that nodal stations
operate ot frequencies below 10,600 GHz lo insure
that DTS and passive sensors may share the 10.6
GHz spectrum. According to the only design
parameters wo have for DTS, those for XTEN
typically the EIRP of a nodal station would be oa’y
+13 dBW (16 dBi antenna gain and — 3dBW
transmitter power). well below the +40 dBW Lo
adopted by the WARC. While recognizing that
nodal stations may pose o greater interference
potential than user stations. we note that the record
in this proceeding does not support the greater
protection of passive sensors that NASA's
recommended restriction would provide. As &
partial sccommodation of this concarn, however. w?
have allocated for nodal stations only the first 15
MHz of the 80 MHz In the band above 10.6 Giix }
to (nternodal stations, use of the 1.2 meter parabot

by tr tiers of typically (per the
XTEN design) —14 dBW output power would resu’!
in a radiated power of +26 dBW, also below +40
dBW,
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be a source of interference to the
sensors. We appreciate the requirement
that passive sensors not be subjected to
harmfull interference. Nevertheless, we
are concerned that the EIRP limit for
user stations may be unduly restrictive.
In some cases, a particular DTS
configuration may require more than
+20 dBW radiated from the user
station. In an attempt to accommodate
both of these concerns, we adopl an
EIRP limit of 423 dBW for user
stations. ™

1. Interference and Frequency
Coordination

53, We are allocating enough spectrum
for 2 maximum of 20 channels or a
minimum of 10 channels (depending on
the mix of Extended 5 MHz channel
pairs and 2.5 MHz Limited channel
pairs) in the 10.6 GHz region of the
spectrum, and all of these channels are
available in each SMSA or service area.
Since each channel will be assigned
only once in each SMSA or area of
operation, any co-channel interference
will be caused by a signal from one
SMSA being received in another SMSA.
That can only happen when two
SMSA's or operating areas are so
located that there exists a line-of-sight
path between them or when a
propagation anomaly such as ducting
causes a signal from one SMSA or area
to be present in another SMSA or area
locatled beyond line-of-sight distance at
a high enough signal level to cause
interference. We are requiring that each
application include an analysis of any
harmful interference that might occur
with stations or licensees within 80
kilometers (50 miles) of each proposed
station. This information will allow us to
determine whether the potential for
harmful interference exists and to assign
spectrum accordingly. Although we have
considered issuing protected area
standards as is being proposed for the
Multipoint Distribution Service (MDS
Technical Rulemaking, General Docket
No. 80-113, released April 24, 1980), we
do not believe the potential for harmful
co-channel interference is as high for

"' Under NASA's recommended limit of 420
dBW, a user station with transmitter power output
of 40 milliwatts (14 dBW) could only employ an
antenns with a gain not exceeding 34 dBI. That is
the gain of the standard commercial 0.6 meter (2
foot) parabolic antenna (most likely to be employed
o! the user stations) operated at 10.6 GHz.
Notwithstanding. it may be necessary to employ 1.2
meter (4 foot) antennas ut some user stations in a
?mwmrh&mwwﬂ
2 moter antenna is 40 uently, for
stations not to exceed the +cn°mdmePw llllxkllmm
we impose for user stations, the output power of the

{runsmitter could not exceed —17 dBW or 20
milliwatts,

DTS.2 If this conclusion is subsequently
proven to be incorrect, we shall issue
such rules as may be necessary to
eliminate the harmful co-channel
interference.

J. Adjacent Channel Interference

54. The other potential interference
problem is between stations operating
on adjacent channels in the same SMSA
or service area. Here the problem is
either one of a station radiating energy
outside of its assigned bandwidth at a
level high enough to cause interference
in an adjacent band, or a receiver not
having sufficient in-band selectivity to
reject adjacent channel emissions. The
latter problem can be solved by better
design of the receiving system in all but
the most severe cases.

55. Interference caused by out-of-band
emissions can arise with several
different orientations of the antennas of
the respective adjacent channel
systems. All of these orientations can be
analyzed to determine a maximum
tolerable out-of-band emission level.
Once this level has been determined, it
could be used as a standard that all DTS
transmitters would be required to meet.
That, however, might result in an
unnecessarily severe standard, which
would make the transmitter cost too
high. Xerox, in its comments, did such
an analysis and determined that in all
but the most difficult cases, a standard
would be adequate that requires the
emission level to be 50 dB below the
mean in-band power density at the band
edge and 80 dB below the in-band power
density 250 kHz beyond the band edge.
Xerox states, however, that in order to
meel this standard at the edges of the
assignable channel it would be
necessary to employ guardbands. Xerox
proposed that guardbands up to 250 kHz
wide be permitted at each band edge of
the assignable channel and that these
guardbands not be considered when
determining compliance with the
minimum transmitter modulation
spectral efficiency mandated by Rule
Section 21.122(a)(1), That rule specifies a
minimum bit rate of 1.0 bps/Hz that
must be achieved within the emission
bandwidth of the digitally modulated
transmitter itself.* This proposed rule
provision that guardbands not be
considered in determining spectral
efficiency would therefore be

" [n the MDS sitvation there are two channels
avallable (two 6 MHz channels in the top fifty citles,
and one 6 MHz and one 4 MHx channel elsewhere),
thus there is no opportunity to assign different
channels to licensees in the same areas so as to
minimize co-channel interference.

® Por the XTEN design. the rule would apply to
each of the subchannel transmitters operating
within the 5 MHz assignable channel.

meaningful only if the transmitter
emission bandwidth were the same as
the assignable channel bandwidth, L.e.. §
MHz (or 2.5 MHz). According to its
presumed prototype design in the
Petition, however, XTEN usually would
employ transmitters each with a
bandwidth that is a sub-multiple of the
assignable channel. Such use would
result in a bit rate per Hertz of less than
1.0, but only with respect to the overall 5
MHz (2.5 MHz) channel, We are
concerned, however, that the
guardbands would not serve as
information-carrying spectrum,
Nonetheless, we deem this use of
spectrum to be an acceptable tradeoff
since we feel guardbands are needed to
confine intersystem interference within
an acceptable level. No adverse
comment was received on this point.
Therefore, we adopt the proposed rule
permitting guardbands up to 250 kHz at
each edge of the DTS channel and will
not consider the guardbands when
determining compliance with Section
21122,

56. The transmitter emission levels
proposed by Xerox, nonetheless, are
more stringent than the standard
presently in the Rules. ** We received no
adverse comment on this proposed
standard. Since it would eliminate most
of the foreseeable adjacent channel
interference problems, we have adopted
it as the emission standard for DTS
{Rule Section 21.106{a)(3) in Appendix
B); even this standard, however, will not
eliminate all potential interference. In
particular, when an adjacent channel
node station is located between a user
station and its node station in such a
manner that the user antenna is pointed
directly at the adjacent channel node
station, there is no reasonable emission
level standard that could ensure an
acceptable level of interference. In this
situation we will rely on adherence to
DTS frequency interference rules being
adopted (see Appendix B, Rule Section
21.504) to prevent the interference. In so
doing we adopt Xerox's proposed rule
amendment on out-of-band emission
levels since it meets our previously
expressed concerns that DTS licensees
have an affirmative duty to avoid
harmful interference. See, Notice at
paragraph 31.

57. Xerox proposed frequency stability
standards of +0.0003% for the user
stations and for the transceivers used
for internodal communications, and
+0.0001% for nodal stations transmitting

M For a transmitter with a 250 kHz bandwidth,
there Is presently no requirement for attenuation at
the band edge, however Xerox proposes that it be
—50 dB.
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to user stations. It is appropriate in the
interests of controlling system costs that
the stability standards for the expected
large number of low-cost subscriber
transceivers be less stringent than for
the nodal stations. It is likewise
appropriate that the frequency stability
standard for the internodal transceivers
be the same as for the user stations to
allow for economic use of common
transceiving equipment. Furthermore,
we have received no adverse comment
on this matter, We, therefore, adopt the

Xerox proposed standards for frequency |

stability. We incorporate them into the
new Rule Subpart G for the user and
nodal stations, and require that Point-to-
Point Microwave Radio transceivers
operating in 10.550-10.565 and 10.615
and 10,630 GHz used for internodal links
meet with the same standard applying to
user stations.

K. Security

58. One major problem confronting all
users of data transmission systems is
the security of the data in the system.
The concern is especially prominent
when data is transmitted by radio which
can be readily received by any person
with the proper receiving equipment
located at an appropriale site. Congress
has provided that unauthorized
reception or interception and beneficial
use or unauthorized divulgence of non-
broadcast radio transmissions are
unlawful. 47 U.S.C. § 605. Courts have
stated that the purpose of this provision
is to protect the integrity of
communication systems.*

59. In any DTS, much of the
information transmitted may be private
or sensitive, and thus, exactly the type
of data that unauthorized persons would
try to intercept and use. It is, however,
not difficult to encrypt digital
information so as to make such activity
extremely difficult. The easiest point to
encrypt information is at the source of
the data. Thus, it is clear that in any
community system, the originator of the
information, the subscriber to a service
provided over DTS, is most
knowledgeable about the need for data
security and is in the best position to
decide what level of security is
necessary. In addition, the subscriber is
best able to decide how much he is
willing to pay for data security.
Furthermore, DTA licensees can make
higher levels of security available to
their subscribers at an increased price.
If the market demands a high level of
security for DTS transmissions,
competitive forces will compel licensees
to offer it.

® Bubis v. United States, 384 F.2d 643 (9th Cir,
1967),

80. We recognize that total reliance on
market forces to provide
communications security may not
always best serve the public interest.
The harm to society due to unprotected
data communications could exceed the
damage to individual users, and some
users may be uninformed about the
dangers to themselves of using
unsecured communications facilities,
Nonetheless, we prefer initially to rely
on their wisdom to adequately protect
their own interests. Users undoubtedly
will receive advice and information in
this regard from the carriers, which will
be selling additional security services to
users.

61. We believe that the best role the
Commission can play in this area is to
monitor developments carefully. After
we have observed the development of
the services provided over these
frequencies, it may be appropriate to
consider further actions to serve the
public better in the area of DTS
communications security. Until this
observation takes place, we will rely on
individual users to choose the security
level best sujted to their needs.
Regardless of whatever additional
actions the Commission may take, the
prohibitions in Section 805 of the Act
against unauthorized reception and use
of non-broadcast communications
remain in force.

L. Voice Use of DTS Facilities

62, In its petition, Xerox listed
teleconferencing {consisting of still-
frame video, high-speed hard copy
production, and two-way voice
communication) as one of the major
projected uses of its proposed digital
telecommunications service. It is clear,
therefore, that Xerox envisioned at least
some voice use of DTS facilities. We
anticipate that initially the magnitude of
such use will be small. Although small
in magnitude, this incidental use is
important because of the enhancement
of non-voice communications achieved
by combining voice with data or images.
We expect that only voice traffic that is
incidential to data exchange and
teleconferencing will be carried in the
early years of DTS network
implementation.

63. Furthermore, even with a liberal
assumption aboul the bandwidth needed
for voice transmission, the spectrum
allocated in this Order could support
only a small fraction of voice demand.
For example, if a telephone circuit
required a 4 kHz bandwidth for voice
service, the DTS allocation at 10.6 GHz
would at most accommodate 12,500
simultaneous voice circuits. Using the
XTEN design, this is equivalent to 43
voice circuits per square kilometer (111

circuits/square mile). This is equivalen!
to less than one percent of the possible
telephone connections in New York
City. Thus, the initial magnitude of voice
use of DTS will be small in comparsion
to voice use in the local loop.
Furthermore the local loop has been
optimized for analog voice whereas DTS
will be optimized for the carriage of
high-speed digitally encoded
information. Therefore because of the
inherent limitation of these channels {or
voice use we shall impose no regulatory
restriction on the use of DTS for the
provision of voice service.

V. Discussion: Common Carrier
Regulatory Issues

64. We wish to make it clear that the
allocation of spectrum adopted by this
Order is for DTS facilities. This Order
addresses use of the spectrum only by
common carriers. The question of
whether the frequencies allocated by
this Order also ought to be available for
use by non-common carriers, Is not
addressed because of the absence of a
detailed record on this issue in this
proceeding. The question of use of the
spectrum by other persons will be
addressed in the Further Notice,

A. Entry Criteria

65. Xerox originally proposed in its
Petition that entry be limited to entities
willing and able to commit themselves
to operating in the 100 largest SMSA's
within 84 months of receipt of Section
214 authorization, with substantial
construction to be performed in the
early years. The first criterion (i.e.,
number of SMSA's) was dealt with in
paragraphs 24-29 supra, where we
required operation in al least 30 SMSA’s
for Extended networks. Our analysis
has shown that the public interest
demands an early implementation of
Extended networks. Because we have
decided that Extended networks may
operate in as few as 30 SMSA's, we
believe the proposed 84 months is too
long to meet this public demand. Instead
we adopt 60 months after the receipt of
Section 214 authorization as the period
in which the facilities for Extended
networks must be constructed in the
minimum number of SMSA’s. With
respect to applicants for Limited
networks, construction will normally be
required within 30 months of the grant of
the application.

66. Applicants should detail their
proposed construction schedules. We
intend to monitor compliance with those
schedules. Since applicants do nof pay
for the spectrum, either through fees or
sums paid at auctions, there is no
economic penalty for holding spectrum
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unused and thereby foreclosing others
from using it. Moreover, speculative
claim-staking would make it more
difficult for the Commission to ascertain
the true demand for DTS and would
increase the administrative costs of
determining whether fallow spectrum
should be reallocated to non-DTS users.
In the past, permittees in a variety of
services have presented a host of
economic, personal and climatic
justifications for extensions of time to
construct. We wish lo state at the outset
that we intend to avoid this pattern for
DTS. While individual instances of
unusual hardship may arise that would
justify an extension of time, it is our firm
intention that facilities be constructed
as quickly as possible. We will assume
that each applicant warrants by its
application that it is ready, willing and
able to commence and complete
construction of its facilities within the
time limits set forth herein. While we
are not prescribing explicit schedules
since the size of the network, its
sophistication, and other matters will
vary, we expect schedules to reflect
diligence. Failure to meet construction
schedules may result in forfeiture of the
DTS license.

B. Role of Existing Common Carriers

67. As a general matter, we committed
here, as we are for other
communications services, to a policy of
encouraging multiple entry. Such entry,
we believe, is the best means of
encouraging the efficient and
economical use of DTS channels. The
general advantages of multiple entry
have been detailed in a number of other
Commission pi and need not
be restated here.* A multiplicity of
suppliers will allow a DTS customer to
select which of a number of different
sysiems would best meel its
communications needs. Competition
should also lower the cost of service.
With respect to non-telephone
companies, no persuasive counter
arguments have been advanced for
prohibiting their acquisition of DTS
licenses. Although a few comments
suggested that we should prohibit
satellite carriers from entering the
market, it was not shown that any
concrete harm would result from their
entry. Therefore, we shall place no
restrictions on the acquisition of DTS
licenses by non-telephone carriers.
Should abuses occur in the future, we
reserve the right to impose restrictions
at that time.

68. The question of the circumstances
under which telephone companies

™ Ses, e.g.. Specialized Common Carrier Servi
24 F.CC. 2d 318 (1970). o

should be permitted to obtain DTS
licenses in their own service areas is
more difficult. It involves unique issues,
not relevant to entry by other carriers
and not well covered in the record in
this docket. We therefore make no
policy determinations on telephone
company entry here. The submission by
a telephone company of a Section 214
application for a permit to construct
DTS facilities provide an
opportunity for a thorough examination
of various relevant issues.

69. These issues are raised by the fact
that telephone companies currently have
a monopoly of local exchange facilities.
We shall have to consider whether such
companies have the incentive and the
ability to limit the viability of rivals in
the DTS market. Telephone companies
may be in the position to do this by
means of cross subsidy and
discriminatory denial of access to their
wireline networks by their rivals. If we
find that such courses of action on the
part of telephone companies are
possible, we shall have to decide how to
deal with them. Among the possibilities
are: (1) exercising the Commission’s
broad powers to regulate the activities
of common carriers under Sections 201-
205 of the Communications Act; (2)
placing some restriction on the form of
corporate organization required for DTS
facility ownership; or (3) placing some
constraint on the timing of telephone
company entry into DTS,

70. Against the possible adverse
consequences on competition of
telephone company entry into DTS, we
must weigh the fact that telephone
companies have substantial resources—
technical, marketing, and managerial—
which make them among the most
qualified to exploit fully the
opportunities for providing service to the
public over DTS facilities. Neither the
record in this proceeding nor that in any
other outstanding Commission
proceeding provides the information
necessary for us to resolve the
conflicting factors outlined here. Hence,
we shall defer action on the terms and
conditions under which telephone
companies may enter until we have the
opportunity to develop an appropriate
record on which to base our decision.

C. Resale, Shared Use and
Interconnection

71. As a general proposition, our
policy is to remove restraints on the
resale and shared use of common carrier
services. Thus, in our Resale and Shared
Use decision ¥ we held tariff provisions

60 FCC 2d 261 (1976), omended, 62 FCC 2d 588
(1977). aff'd sub nom. ATAT v. FCC, 572 F.2d 17 (2d
Cit.), cert. denied, 439 U.S, 875 (1978).

private line services to be unlawful. In
addition, we recently ordered similar
restrictions in interstate MTS and
WATS services to be eliminated.**
Although it is unclear whether resale
and shared use of DEMS will be viable,
we believe that we should also prohibit
any resale and shared use restrictions
from DEMS tariffs. We believe that the
opportunity for resale and shared use
can engender the same price and
diversity of service consequences as we
foresaw in the private line and MTS/
WATS markets.

72. There are several distinct aspects
to the isspe of interconnection
requirements: interconnection of
customer-provided equipment to a DTS
network, interconnection between DTS
networks, and interconnection of such
networks with other common carrier
services. In addition, there is the
question of whether the Commission
should establish the technical standards
for interconnection, either of customer-
provided equipment or between
networks, or merely require DTS
licensees to make public the interface
information necessary for
interconnection.

73. The comments regarding
interconnection of customer provided
terminal equipment to a DTS network
generally favored interconnection but
differed as to whether the Commission
should establish a technical standard
governing that interconnection. Without
a standard interface common to all DTS
there could develop a proliferation of
interface types. This proliferation would
limit the market for any one type of
terminal equipment and would,
therefore, inhibit the development of
that equipment. On the other hand, it is
impossible at this stage of development
of DTS networks to establish a standard
interface for terminal equipment without
greatly inhibiting the flexibility for
technological innovation in the design of
the system. We have concluded,
therefore, that it would be undersirable
and premature at this point to establish
nationwide technical standards for the
interface between DTS networks and
customer provided equipment (CPE), We
shall instead require publication of
interface information to enable
customers who wish to interconnect
their equipment to do so and enable
manufacturers to develop such CPE. The
needs of the marketplace will determine
the nature of the subscriber CPE
available and its ability to be connected
to DTS facilities.

* Regulatory Policies Concerning Resale and
Shared Use of Domestic Public Switched Network
Service, F.C.C. 80-607 (released Dec. 18, 19680).
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74. Interconnecting DTS networks
themselves and interconnecting DTS
networks with other common carrier
facilities present more complex issues
than those involved in merely
connecting customer terminal equipment
to a given network. Here we have also
concluded that it would be unwise and
unnecessarily restrictive of
technological development to specify
the technical standards for
interconnection between systems,
Instead, we shall require publication of
necessary interface information. Any
particular question involving
interconnection will be treated as
outlined in Section 201 of the
Communications Act.*

D. Common Carrier Regulation

75. Many questions have been raised
in this proceeding as to whether the
Commission should reduce the level of
common carrier regulation required of
DTS licensees—Section 214
requirements and tariff and accounting
requirements, In our recent Compelitive
Carrier Rulemaking proceeding, F.C.C.
80-629 (released November 28, 1880), we
adopted less stringent rules for carriers
we determined to be non-dominant. In
that decision, which controls here, we
found all telephone companies, Western
Union, domestic satellite carriers
(Domsats), Domsat resellers, and the
miscellaneous common carriers to
possess market power sufficient to be
termed “dominant” and thus to justify
the continued application of the
traditional regulatory scheme to them.
At the same time we found the
specialized common carriers (terrestrial
microwave carriers) and all resale
carriers except Domsat resellers to be
non-dominant. Thus, a DTS licensee that
is a non-dominant carrier will be eligible
for relaxed tariffs and Section 214
authorization rules, but other DTS
licensees, at this time, will be subject to
the rules for dominant carriers. *

76. Applications for licenses for DTS
and the internodal links should be filed
under Part 21 of the Commission's Rules.
A Form 435 must be filed for authority to
construct each nodal station in the
Digital Electronic Message Service. This
form will specify the number of user
stations proposed. After construction is
complete a Form 436 should be filed for

#4347 USC. § 201(a).

*1n the Competitive Carrier Rulemaking we
generally treated all carriers as single output firms.
Thus, firms that are dominant in one service were
treated as dominant for all services. We noted our
intent, however, to issue a further notice of
proposed rulemaking to shift our focus from a
carrier specific to & murket specific analysis. Thus,
in the futore some firms may be considered
dominant for some purpoases, but not for others.

the microwave radio station license.
Additional user stations may be added
by requesting a modification of license
on Form 438, See Section 21.7(e). As
noted above, the internodal links will be
authorized under the rules contained in
Subpart I of Part 21 using both Forms
435 and 436, Finally, all applicants must
have a current Form 430 on file.

E. Mutually Exclusive Applications

77. In the Notice, the Commission
requested comments on a number of
measures that could be used to avoid
the necessity for time-consuming
mutually exclusive licensing
proceedings such as imposition of
spectrum fees, some form of auction of
the spectrum, random selection from a
pool of applicants meeting certain
threshold qualifications, or assigning
smaller increments of bandwidth when
the initial number of applicants in any
given area exceeds the number of
channels available. We have already
eliminated the last possiblity as
infeasible (See paragraphs 33 and 47
supra).

78. Although we are concerned over
the wastefulness and delay that often
accompanies the comparative hearing
process, we have decided not to adopt
special measures to deal with mutually
exclusive applications for DTS licenses
since we believe they are unlikely to
occur. We have made a substantial
allocation of spectrum—enough for a
minimum of four Extended networks
and six to twelve other networks
depending on the mix of Limited and
Extended service that eventually
emerges at 10.6 GHz. Additionally, the
availability of 18 GHz frequencies, the
proposed reallocation of which we will
shortly consider, may lessen the
likelihood of mutually exclusive DTS
applications. We do not believe
mutually exclusive applications will
materialize, but if they should, the Part
21 comparative hearing rules would
apply. If there are a significant number
of these hearings, we will review the
applicability of the rules at that time. As
previously indicated at paragraph 35
supra, in the event that mutually
exclusive applications for the same 2.5
MHz paired channels are filed by an
Extended and a Limited system and all
other things being equal, we would
award the spectrum to the Extended
applicant in recognition of the greater
comparative need for Extended
networks.

F. Federal-State Jurisdiction

79. In this proceeding we have
adopted policies of open entry to
encourage the rapid development of
nationwide systems on a competitive

basis. To promote these policy goals we
have established only minimal technical
regulation to allow maximum freedom in
network design, have imposed no
regulatory restrictions on
interconnection, and intend to impose
only minimal regulation, to the extent
feasible, in all other areas. Cur policy
goals, however, could be frustrated by
restrictive state regulation, particularly
as to entry and technical standards. In
addition, state regulation could increase
the delay in implementation of service
and add to the expense of providing
service. It is our intention, therefore, to
preempt inconsistent state regulation of
technical standards, market entry
standards, and rates and tariff
regulations of all carriers using DTS
facilities.

80. We believe that we have adequate
legal authority to preempt inconsistent
state regulation of DTS licensees. Our
expectation, which is supported by the
record before us, is that DTS facilities
will be used to a large extent for
interstate services. Our public interest
determination is based upon the need
for spectrum for the termination of
interstate services employing high-speed
digital technology. Although there may
be some intrastate use, we expect! that
DTS will be used primarily for
termination of interstate services. The
authority to preempt state regulation in
cases such as this, when state regulation
could interfere with interstate
communications, has been consistently
articulated both by the Commission and
the courts. See, e.g., Telerent Leasing
Corp., 45 F.C.C. 2d 204 (1971), off'd sub
nam. North Carolina Utilities
Commission v. FCC, 537 F.2d 787 (4th
Cir.), cert denied, 429 U.S. 1027 (1976);
Orth-O-Vision, 69 F.C.C. 2d 657 (1978].
Inconsistent state regulation could
impede the development and provision
of this proposed new and innovative
telecommunications service. The
development of services such as the
digital service proposed by Xerox is
essential to the maintenance of a
modern efficient communications
system in the United States, and
preemption of inconsistent state
regulation will assure that this important
Federal interest is promoted. Finally, we
note that Section 221(b) of the
Communications Act is not applicable to
service offered over DTS facilities and
does not alter our decision to preempl
state regulation of DTS facilities and the
services provided thereby, since, even if
DTS facilities may have some voice
capacity, it will not be “telephone
exchange service" within the meaning of
that section. The purpose of Section
221(b) was to reserve to the states
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jurisdiction over local telephone
exchanges which serve single multi-
state areas. North Carolina Utilities
Commission v. FCC, 552 F. 2d 1036, 1045
(4th Cir.), cert. denied, 434 U.S. 874
(1977).

V1. Miscellaneous Issues

81. A few commenters asserted that
there has not been sufficient notice of
the actions contemplated to develop a
factual basis for the adoption of rules at
this time. We believe, however, that our
Notice of Proposed Rulemaking was
sufficient to allow us to adopt rules
without any further notice. Section
553(b) of the Administrative Procedure
Act, 5 U.S.C. § 553(b), provides in
pertinent part that a notice of
rulemaking must include “the terms or
substance of the pmgosed rule or a
description of the subjects and issues
involved.” The D.C. Circuit has
interpreted this to mean that the notice
need only be “sufficiently descriptive of
the ‘subjects and issues involved' so that
interested parties may offer informed
ariticism and comments,” Ethy! Corp, v.
EPA, 541 F.2d 1, 48 (D.C. Cir.), cert.
denied, 426 U.S, 941 (1978). See also
Buckeye Cablevision, Inc. v. FCC, 387
F.2d 220 (D.C. Cir. 1967). In this
proceeding, notice was given of at least
the subject matter of all the rules that
we adopt today. Furthermore, evidence
of the sufficiency of the notice is shown
by the fact that so many parties
commented at length on the issues.

82. Finally, with respect to Alascom's
request that Alaska be excluded from
this proceeding, we note that with the
possible exception of MTS and WATS,
for which the question is still open, see
MTS and WATS Market Structure
Inquiry, 81 F.C.C. 2d 177 (1980), we
generally believe that Alaska should be
treated no differently than the
contiguous 48 states. See DHL
Communications, Inc., File No. W-P-C
2000 (released Dec. 30, 1980); See also
Integration of Rates and Services, 61
F.C.C. 2d 380 (1976), reconsideration, 65
F.C.C. 2d 324 (1977). We see no reason
for establishing a different policy here.

VIL Ordering Clauses

83. The authority for the policies and
conditions adopted herein is contained
in Sections 1, 2, 3, 4(i) and (j), 201, 202,
203, 214, 218, 219, 220, 301, 302, 303, 307~
309, 318 and 605 of the Communications
Act of 1934, as amended.

84. Accordingly, it is ordered that the
policies, conditions and rules set forth
herein are adopted effective on the date
of release of this Order.

_ 85. The Commission retains full
jurisdiction over all aspects of this
proceeding.

(Secs. 1, 2. 4, 201205, 208, 215, 218, 313, 314,
403, 404, 410, B02; 48 Stat as amended; 1064,
1066, 1070, 1071, 1072, 1073, 1076, 1077, 1067,
1094, 1088, 1102; 47 U.S.C. 151, 152, 154, 201~
205, 208, 215, 218, 313, 314, 403, 404, 410, 602)
Federal Communications Commission.
William J. Tricarico,

Secretary.

Separate Statement of Commissioner
Joseph R. Fogarty

In Re: Amendment of Parts 2, 21, 87, and 90
of the Rules to Allocate Spectrum for, and to
Establish Other Rules and Policies Pertaining
to, the use of Radio in Digital Termination
Systems for the Provision of Common Carrier
Digital Telecommunications Services—First
Report and Order.

I am pleased that the Commission has
been able promptly to resolve many of
the issues presented in this proceeding.
The Commission’s allocation of
spectrum for Digital Termination
Systems (DTS) and our adoption of rules
and policies for the establishment and
operation of Digital Electronic Message
Services (DEMS) is an important
advance in telecommunications history.
As I have stated previously, “[w]e at the
Commission are largely confined to talk
about telecommunications competition
and its benefits; it is up to the private
sector and innovative entrepreneurs like
Xerox to put their investment and
technological talent where our theory
and mouth are.” ! This Report and Order

s the public interest imperative
of expeditious industry and agency
action and coordination. DEMS systems,
such as Xerox's proposed XTEN system,
offer unique and substantial benefits to
the telecommunications consumer, and
it is clearly in the public interest that
these systems be constructed and
become operational as soon as possible.
Xerox is to be commended for its
commitment to the digital message
service concept.

The Commission's decision to allocate
an additional 30 MHz for use by
Extended DEMS providers, as opposed
to placing this spectrum in reserve
subject to the cumbersome rulemaking
process for release, will help promote
the rapid development of DEMS
networks. With the allocation of this
additional spectrum, the threat that
many DTS applicants might face the
delays of the comparative hearing
process has been lessened considerably.
As a result, the Commission should be
able to process DTS applications
quickly—a benefit plainly in the public
interest. Here it should be noted that the

! See Separate Statement of Commissioner joseph
R. Fogarty, Notice of Proposed Rulemaking and
Inquiry, Amendment of Parts 2, 21, 87 and 90, FCC
79-464, reloased August 29, 1979, 44 Fed. Reg. 51257
(1979),

Commission's future regulatory
flexibility is not encumbered by the _
allocation of the additional 30 MHz. To
the extent that the spectrum allocated
by this Order has not been assigned
after a reasonable period, and there is
demand by other services for the
spectrum, the Commission can at that
time take appropriate action.

One final concern should be
highlighted. This First Report and Order
leaves for future decision the matter of
the terms and conditions under which
telephone companies may offer services
over DTS facilities. While I agree that
the record in this proceeding to date
does not provide an adequate basis on
which to decide this matter, I also
strongly believe that the public interest
requires the earliest possible resolution
of the issues presented. I hope and
expect that this question of telephone
company participation in a DTS market
will be resolved in a manner which
ensures “full and fair" competition for
all potential competitors and thereby for
the public they serve.

Appendix A—Summary of Comments

Comments on our Notice of Proposed
Rulemaking and Inquiry were filed by
the following entities:

Petitioner
Xerox Corporation (Xerox).
Common Carriers

American Telephone and Telegraph
Company (AT&T).

GTE Service Corporation (GTE
Service).

Southern Pacific Communications
Company (SPCC).

MCI Telecommunications Corporation
(MCI).

U.S. Telephone and Telegraph
Corporation ([UST&T),

RCA American Communications, Inc.
(RCA Americom).

RCA Global Communications, Inc.
(RCA Globcom).

American Satellite Corporation (ASC).

Tymnet, Inc. (Tymnet).

GTE Telenet Communications
Corporation (GTE Telenet).

Alascom, Inc. (Alascom).

Telephone and Data Systems, Inc.
(TDS).

ISA Communications Services, Inc.
(ISA).

Hughes Communications, Inc.
(Hughes).

Satellite Business Systems (SBS).

Trade Associations and Industry
Interest Groups :

United States Independent Telephone
Association (USITA).
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Telocator Network of America AT&T, Telematic, GTE Service, and lower at 10.6 GHz because of greater
(Telocator). SPCC noted that other transmission equipment availability and lower rain

Telematic, Inc. (Telematic).

Ad Hoc Telecommunications Users
Committee.

Computer and Business Equipment
Manufacturers Association (CBEMA).

Central Committee on
telecommunications of the American
Petroleum Institute (API).

Multipoint Distribution Service
Interests

Microband Corparation of America
[(Microband).

Dolphin Corp. and a group of other
Multipoint Distribution Service carriers
(MDS Carriers).

Common Carrier Association for
Telecommunications (CCAT).

Representatives of Federal and State
Governmental Agencies

National Telecommunications and
Information Administration (NTIA).

National Aeronautics and Space
Administration (NASA).

National Association of Regulatory
Utility Commissioners (NARUC).

People of the State of California and
the Public Utilities Commission of the
State of California (California).

Reply comments were filed by the
following entities: Xerox, AT&T, UST&T,
ASC, SBS, GTE Telenet, Tymnet,
NARUC, United States Department of
Justice (Justice),' Microband, and
Farinon Group, Harris Corporation
(Farinon).

All of the comments were evaluated
and considered in our formulation of
policies established by this Order. The
following discussion summarizes the
points made by the commenters on each
of the major issues.

1. Spectrum Management Issues

A. Reallocation of Spectrum and Choice
of Band

There was nearly universal support
among the commenters for a
reallocation of spectrum for Digital
Termination Systems (DTS), although
the commenters varied widely as to the
amount of spectrum necessary for this
service and whether a reallocation
should be made for the internodal
portion (between city nodes and local
nodes) of the service. The commenters
also generally agreed that the
appropriate location for this reallocation
was the 10,6 GHz band. Some noted,
however, that use of the 18 GHz band
was feasible and should not be ruled
oul.

' We hereby grant Justice's Motion for
Acceptance of Late Filed Reply Comments, received
on April 23, 1880 after the filing date.

media such as wirelines, coaxial cable
or optical fiber were possible
alternatives to radio for all or part of
this service. They admitted, however,
that at present radio is the most feasible
since it allows a faster, less expensive
and more reliable service than other
media.

Xerox, in its comments and reply
comments, reasserted its original
position that the full 130 MHz requested
in its Petition should be allocated. Xerox
proposed that 90 MHz of that allocation
be reserved for nodal communications
(between customers and local nodes) for
nationwide systems, 20 MHz be
reserved for nodal communications for
regional systems, and 20 MHz be
reserved for internodal communications.
Xerox stated that its market study
{assumed in the Notice to be
reasonable) indicated a need for at least
110 MHz for DTS nodal
communications. Xerox noted that the
Commission’s estimate of peak traffic
considered only data generated by
subscribers, not system overhead. Nor
did the Commission's estimate consider
the stimulation of demand which
typically results from innovations in
communications.

Hughes and SPCC supported Xerox's
view that the full 130 MHz requested
should be allocated. GTE Service was of
the view, based on its analysis, that at
least 80 MHz would be required for
nodal communications. GTE Telenet
stated that the full 90 MHz proposed in
the Notice should be allocated with
none held in reserve.

NTIA, SBS, and AT&T generally
supported the proposal in the Notice.
ATAT did recommend that the
Commission increase the allocation if
necessary rather than raise barriers to
entry or restrict use of DTS channels.
Although Microband supported an
allocation of 60 MHz for DTS, the other
MDS interests stated that no new
allocation for DTS was necessary. Their
view was that MDS operators could fill
the same need if the present allocation
of one-way transmit channels for MDS
were supplemented with subscriber
return channels.

SBS, in its reply comments, stated that
the Commission should reconsider the
adequacy of 60 MHz in light of many
expressions of interest by commenting
parties in possibly operating DTS
networks.

The commenters generally agreed that
the best location in the spectrum for
DTS was the 10.6 GHz band. Several
commenters noted, however, that the 18
GHz band should not be ruled out. SPCC
noted that although system costs were

attenuation effects, there was no
evidence that 18 GHz was unusable.
Farinon noted that it is now
manufacturing 18 GHz equipment which
is in operation in several states.
Experience shows, according to Farinon
that the 18 GHz band can be very use|
Tymnet proposed that the Commission
not foreclose the use of the 18 GHz ban.
for DTS systems, but rather let the
forces of the market determine whethe
that band is a viable alternative to the
10.6 GHz band.

The Notice did not propose a
reallocation of spectrum for the
internodal link. This link, the Notice
noted, could possibly be accommodated
in existing point-to-point allocations at
4, 6, 11 and 18 GHz. Although many of
the commenters generally supported this
view, strong opposilion was expressed
by Xerox and by AT&T. Xerox noted
that none of the commenters confirmed
the availability of 4, 6 or 11 CHz. AT&T
noted as well that 4, 6, and 11 GHz are
particularly congested in urban areas,
and that the internodal links could not
comply with minimum path length and
loading * requirements. Bell noted
further that an exemption grant could
promote inefficient use of valuable
spectrum. GTE Telenet as well as
several other carriers suggested the use
of 11 or 18 GHz. It also notes that it
would be poor spectrum management o
restrict the effectiveness of the service
by forcing internodal links into
overcrowded and unsuitable bands.
Other parties including the RCA
companies, APl and Microband,
supported the use of 18 GHz for
internodal links.

B. Channel Bandwidth

Xerox asserted that reducing the
channel width below 5§ MHz each way
would have a significant adverse
economic impact on DTS networks.
Such a reduction would result in loss of
capacity, would increase the cost of the
system, and would substantially
increase the proportion of “overhead" in
the system. For example, decreasing
channel size from 5 MHz to 2.5 MHz
each way would more than triple the
number of cells required to transmit the
same amount of information and would
increase the amount of “overhead"” in
the system from 54% to 144%. Narrower
channels, Xerox commented, might be
reasonable for regional systems
(referred to as Limited in the body of
this Order) since they would carry less
traffic than nationwide systems.

*Rule § 21.710, 47 CF.R. 21.710.
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Xerox's view that channel width
should not be reduced below 5 MHz
each way was supported by SPCC and
GTE Telenet. GTE Telenet further
suggested that the Commission require
reports on a regular basis as to
frequency usage. Any licensee failing to
meet predetermined standards of
efficient use would forfeit its allocation.
AT&T took the position that channel
assignments should be based on
projected need. Xerox's proposed 5 MHz
channels, AT&T stated, appeared to be
reasonable for its projected need.

NTIA, on the other hand, took the
view that Xerox had not adequately
justified its need for a two-way 10 MHz
channel. Xerox's analysis, NTIA stated,
was tied to the total identifiable market
in 1990 without addressing the needs of
individual systems, Furthermore, NTIA
stressed, Xerox's petition did not
address the differential cost on its XTEN
system of using 6 or 8 MHz assignments
instead of 10 MHz.

CCAT took the position that the
channel assignments should not be less
than 5 MHz each way, but that the
Commission should retain the flexibility
to assign channels based on need.
Tymnet stated that it would be
inappropriate in the absence of any
reliable market information to fix the
bandwidth. Other carriers commented
that channel widths of 1, 2.5, or 5 MHz
would be appropriate depending on
demand.

SBS stated that the basic channel
assignment should be 5 MHz each way,
with increments of 1 or 2.5 MHz
aveilable to carriers who demonstrate a
need for such an increment due to the
nature of the services proposed.

Our proposal to determine channel
bandwidth by divi the total
allocation by the number of applicants
in any one area received little support.
GTE Service noted that dividing the
total allocation by the number of initial
applicants would be self-defeating in
that it was precisely in those areas
where the need for larger channels was
the greatest that there would be the
largest number of applicants.

In reply comments, Microband ed
that there was no rationale for smaller
channels for regional (Limited) licensees
than for nationwide (Extended)
licensees. Regional licensees, by
interconnecting with national systems,
would have the same levels of traffic
and, therefore, the same need for wide
channels as national licensees.

C. Subchannel Bandwidth

The commenters were in agreement
that the Commission should not specify
subchannel bandwidth. Fixing
subchannel bandwidth would have the

effect of inhibiting technical innovation,
would favor some technological
approaches over others, and would
inhibit licensees' flexibility to respond
to the market. As long as efficiency
standards are met, the commenters
urged, each licensee should have the
flexibility to establish subchannels to
best suit its particular system design
and service offerings.

D. Spectral Efficiency

The parties commenting on
transmitter modulation spectral
efficiency noted that our standard of 1.0
bps/Hz for microwave transmitters
operating below 15 GHz ? measures only
one aspect of the spectral efficiency of a
system. RCA Americom, RCA
Globecom, GTE Telenet and NTIA
suggested that a better measure of
efficiency would be the total subscriber
throughput per unit area being served.
The Commission's standard of 1.0 bps/
Hz treats information bits the same as
overhead bits, The true efficiency of the
system, they contend, however, depends
on how much actual information is
transmitted.

AT&T argued that efficiency
standards should be sufficiently flexible
to accommodate services different from

- that proposed by Xerox but that the

record contains no factual basis for
changing the existing rules. SPCC also
took the position that the existing
standard was adequate. In addition,
Xerox stated that it could, in fact,
achieve & 1.0 bps/Hz transmitter
spectral efficiency rate for XTEN,
whereas it originally had proposed a 0.8
bps/Hz efficiency standard. Justice, in
its reply comments, stated that the
Commission should not impose
efficiency requirements which only a
few firms could meet. Efficiency
requirements should be imposed only if
necessary in congested urban areas.
GTE Service suggested that compliance
with efficiency standards be required
only as a pre-condition to receiving a
grant of additional frequency.

Some commenters maintained that the
reasonableness of the 1.0 bps/Hz
standard should be measured against
the cost of the equipment necessary to
achieve that standard. GTE Telenet
suggested that applying that standard
would increase the initial cost of
implementation of DTS, The
Commission should, therefore, allow
less efficient modulation schemes
initially on a showing of justification.

NTIA stated that each system should
use the most cost-effective modulation
scheme for its purposes. Each applicant
should be required to provide data on

*Rule § 21.122(n), 47 CFR 21.122(a).

the anticipated throughput of
information per Hertz per square mile.
ISA noted that digital microwave
transmitters capable of digital
modulation spectral efficiancies rates as
high as 2 or 3 bps/Hz are commercially
available. It recommended, however,
that carriers be allowed to set their own
digital efficiency rates above some
minimum set by the Commission as long
as satisfactory adjacent channel and co-
channel C/1 ratios are maintained.

E. Cellular Radio

The commenters were divided as to
whether the Commission should require
a cellular configuration of local nodes
and surrounding user stations for DTS
networks. RCA Globecom stated thal, in
light of the small size of the allocation,
these systems should be limited to
cellular structure and digital
applications. GTE Service argued that
cellular design should be required
because it maximized frequency
utilization, but proposed that the
parameters of cellular design remain
flexible. Other commenters agreed that
a cellular design was desirable, although
great flexibility in the details of the
design of that system should be allowed.

Xerox suggested that the Commission
mandate that DTS networks have the
capability of cellular operation. Actual
cellular operation should not be
mandated, however, until required by
the traffic in any SMSA. Cellular
operation should be required prior to the
grant of a second channel to any
licensee in an SMSA.

Other commenters were concerned
that mandating cellular design would
foreclose other possibly equally efficient
system designs. Furthermore, such a
requirement might restrict DTS to areas
where the concentration of subscribers
would justify the cellular concept. ASC
argued that the definition of the service
should not lock carriers into a particular
design. Tymnet agreed that cellular
design should not be required.

F. Power Levels, Antennas and
Frequency Coordination

The commenters agreed with the
Notice that the Xerox-proposed
transmitter output power levels and
antenna standards were reasonable.
RCA Americom noted that power levels
should be appropriate to the region and
that different regions might have
different requirements. General
performance criteria should be
specified, therefore, not power levels.

Most commenters agreed that present
requirements as to frequency
coordination procedures should be
maintained, and Xerox's proposal that
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frequency coordination be left to the
best efforts of the various licensees
should not be adopted.

G. Security

Virtually all commenters felt that the
problem of security should be left to the
marketplace. They argued that existing
rules are adequate, and that there is no
indication that additional measures will
not be undertaken voluntarily if they are
necessary. Microband noted, however,
that theft of signals is a growing
problem. It urged that the Commission
declare the applicability of Section 605
of the Communications Act and the
Omnibus Crime Control Act of 1968, 18
U.S.C. 2510-2520, to DTS.

H. Voice Use of DEMS Channels

The Notice at Paragraph 42 posed
several questions regarding voice use of
DTS channels: the desirability of voice
use, its competitive effects on other
providers of voice transmission service
and in the equipment market, and its
effect on other Commission policies.

None of the commenters favored
prohibition of voice carriage altogether.
Some voice carriage is essential to the
potential teleconferencing function of
DEMS. The comments varied widely,
however, as to the extent to which voice
use should be allowed. Some argued
that voice use should be heavily
restricted since it consumes large
amounts of spectrum, and due to the
presently existing substantial demand
for voice use, would tend to consume
the entire allocation leaving no room for
the intended digital data transmission
uses. On the other extreme, some argued
that there should be no restriction on
voice use whatsoever, The marketplace
should be allowed to determine the
extent of voice use of DTS. Some urged
that DTS facilities be encouraged to
develop into a system competitive with
monopoly telephone service.

Xerox's position is that voice-only use
of DTS systems would be contrary to the
public interest. Voice should be allowed
only to the extent necessary to support
the teleconferencing function of DTS.
Allowing marketplace forces to operate
at this stage of development would
divert valuable spectrum from needed
digital services and lead to preemption
of the service by voice. Offering voice-
only use of DTS channels would be
contrary to the public interest, at least in
the initial period of implementation of
DEMS networks. Furthermore, Xerox
continued, the proposed allocation could
only carry an insignificant amount of
voice traffic. Dedication of the entire
allocation to voice services would not
materially contribute toward alleviating
the reliance of the specialized voice

carriers on the local wireline facilities of
the telephone companies.

Others, including SBS and SPCC, took
the view that voice use of these systems
could in fact, reduce dependency on
local telephone monaopolies. Justice
stated its belief that development of
such competition could mitigate the
regulatory problems involving access to
monopoly facilities.

NTIA's view was that DTS should be
restricted to predominantly non-voice
use, Other allocations are available for
voice carriage, and there are unresolved
policy questions regarding competition
in voice at the local exchange level.
NTIA proposed a percentage limitation
on the amount of voice traffic which
could be carried on common carrier DTS
networks. Some voice use would be
necessary for teleconferencing, but
voice use should not exceed one half of
the total traffic flow. NTIA went on to
observe, however, that although
development of digital technology is
increasing the economic attractiveness
of digital (as opposed to analog)
transmission of voice, in the short term
voice uses can be accommodated at
lower cost using other spectrum. Market
forces should, therefore, operate to
displace any substantial voice uses with
“high-valued data communications."”

GTE Telenet suggested that the
Commission maintain its neutrality on
this issue until there is more information
regarding the market for services offered
over DTS.

I1. Common Carrier Issues
A. Entry Barriers

The Xerox-proposed criteria for
qualifying as a DTS licensee generated
more comment than any other topic, and
most of it was adverse. Only GTE
Telenet supported this proposal,
commenting that since the start-up costs
for a service of this nature would be
very high, suitable entrants would be
discouraged at the threshold if they
were not assured of access to a
substantial number of markets within a
reasonable time frame, Furthermore, a
significant portion of the start-up cost
would be consumed by development of
hardware and software. Development of
that hardware and software would be
stimulated by the assurance to
manufacturers that there would be a
nationwide market. The necessary
equipment might not be developed
absent this promise of substantial sales
volume, asserted GTE Telenet.

Most other commenters did not
support Xerox's 100-SMSA proposal,
although many supported a policy of
encouraging nationwide service, The
comments reflected many differing

visions of how this industry should be
structured, ranging between two
extremes. On one extreme, represented
by Xerox's proposal, a few very large
entities would provide nationwide
service, with perhaps some smaller
enlities providing much less significan!
local or regional services. On the other
extreme, the industry could develop
more gradually with numerous small
entities providing local service initially
and building gradually through
expansion and interconnection to
nationwide capability. Those favoring
this view cite the example of 1500
interconnected telephone companies
providing nationwide service. Those
opposing it point out that those 1500
companies only provide service within
any area on a monopoly basis.

Many of the commenters objected tha!
the proposed criteria as to the number oi
markets served and time of construction
were discriminatory and anti-
competitive in that they would serve as
barriers to entry, and would prevent the
entry of smaller, less affluent
organizatons. Furthermore, they argued
such bariers are not justified
economically and are not necessary to
insure nationwide end-to-end
compatibility. In addition, high entry
barriers particularly should not be used
as a device to solve the problem of
dealing with mutually exclusive
applications (although some
commenters suggested that the extent of
service proposed and the schedule for
completion of construction might be
used as criteria to compare mutually
exclusive applicatons).

Although the substantial body of
comments opposed the preclusion of
smaller entities serving less widespread
areas, a similarly substantial body
favored some reservation of the
spectrum allocation for nationwide
(Extended) systems, but with a smaller
number of markets served to qualify as
a “nationwide service." NTIA
commented that this nationwide vs.
regional argument was handicapped by
uncertainties as to the level of demand,
costs, and possible system configuration
for the service. NTIA took the view tha!
competitive market dynamics should
determine the eventual supply structure,
not arguments before the Commission.
Furthermore, entrepreneurs at any scale
of operation should be permitted to
make investments under the levels of
risk they choose, NTIA recommended
that the spectrum allocation be divided
between nationwide (Extended) and
regional (Limited) network applicants.
This division should be re-examined
periodically. NTIA further recommended
that nationwide (Extended) licenses be
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granted to applicants who propose
service to any 50 of the top 200 SMSA's.
This entry criterion, NTIA argued,
would result in wider market coverage
than a restriction to only the largest 50
SMSA's.

In response, Xerox reasserted the
need for a nationwide standard to
promote raid development of
nationwide service and insure a
competitive market structure. Xerox did,
however, reduce its proposed standard
for nationwide service to service to the
top 50 SMSA's or their population
equivalent within 84 months of
authorization. Xerox further amended its
proposal to provide that a separate
allocation of 20 MHz be set aside for
regional (Limited) systems with 90 MHz
reserved for nationwide (Extended)
systems.

SBS characterized the problem as one
of establishing criteria which would not
artificially restrict entry, and, at the
same time, avoid what it referred to as
“an inefficient proliferation of entrants.”
To this end SBS recommended that the
Commission establish criteria, including
a requirement of service to a minimum
number of markets, by which mutually
exclusive applications would be
measured, to insure that “entry and use
of DTS frequencies is accomplished in
an efficient and orderly manner.”

Justice noted that the possibility of
comparative hearings alone could
constitute a strong barrier to entry. The
possibility of comparative hearings
could be minimized, it suggested, by
reserving a portion of the spectrum
allocation for nationwide (Extended)
systems. The anti-competitive effects of
Xerox's other proposed restrictions,
including the proposed requirement that
“costly systems" be employed to yield
efficient use of spectrum, Justice stated,
outweighed the possible benefits of
those restrictions.

B. Role of Existing Common Carriers

Several commenters took the position
that any carrier should be allowed to
participate in providing DEMS without
restriction. USITA n.i? there was no
reason to bar telephone companies or
any entity “at the threshold.” AT&T said
that the Commission should require
“assurances” that cross-subsidization of
competitive services with monoply
revenues would not take place, but that
the regulatory devices used to provide
those assurances should “make good
economic and business sense” and
avoid unwarranted costs.

Most commenters who considered the
issue were of the opinion that no
restrictions should be placed on entry
by satellite carriers. RCA Globecom
stated that the relationship between

satellite and terrestrial systems should
be ordered by tariff to assure that
facilities would be provided to all
connecting carriers on fair and non-
discriminatory terms.

NTIA distinguished between
dominant and non-dominant carriers, It
defined dominant carriers as those
furnishing service in a substantial
number of interexchange markets and
having the ability to raise prices without
affecting demand. Dominant carriers,
NTIA stated, should be permitted to
enter on an unregulated basis only
through “fully separated” subsidiaries.
Xerox also took the view that monopoly
carriers should not be prohibited but
should be allowed to enter only through
separate subsidiaries, prhaps the same
as those established to provide
“enhanced non-voice" services under
the terms of the Second Computer
Inquiry.

A substantial number of commenters
supported the view that monopoly
carriers should be allowed to participate
through separate subsidiaries only,
citing the problem of cross-subsidization
of competitive services with monopoly
revenues. A few commenters took the
position that monopoly carriers should
not be allowed to enter at all. SPCC
referred to past abuses by those in
control of local distribution bottlenecks
to the disadvantage of specialized
carriers. SPCC suggested that the
burden be placed on those monopoly
carriers to show why their entry would
provide any public interest benefits and
to describe the safeguards which would
be employed to protect against
anticompetitive activities.

GTE Telenet, on the other hand,
stated that it would be "unnecessary
and unwise"” to bar local telephone
companies in areas in which they
currently operate. The Commission
should consider limiting telephone
companies to a discrete portion of the
total allocation of spectrum, however.
Microband noted the potential for cross-
subsidization whenever there is market
dominance in a service generating
significant revenue. Microband
recommended, as a partial solution to
this problem, the unbundling of tariffs
for DEMS,

Finally, Justice recommended that the
Commission not issue DEMS licenses to
telephone companies in their local
service areas because of the
impossibility of preventing cross-
subsidization of DEMS with monopoly
revenues.

C. Interconnection

Regarding interconnection of
customer provided terminal equipment,
the commenters generally agreed that

the Commission should adopt a policy
requiring interconnection. NTIA
commented that, in its view, government
intervention was unnecessary since
market forces would motivate DTS
licensees to interconnect with those
types of terminals that are common.
Xerox suggested that the Commission
require liberal interconnection policies
and require the publication of interface
information for use by equipment
manufacturers. A liberal policy
regarding interconnection of customer-
provided equipment, Xerox noted,
would eliminate the necessity for an
equipment manufacturer who was also a
DTS licensee to establish a separate
subsidiary for the sale of equipment.
Competitive forces would act to prevent
any abuses.

SPCC commented that if the
Commission were to prescribe a
standard for interconnection, the
subscriber access interface for packet-
switched networks contained in the
CCITT X.25 recommendation would be a
logical choice. Since that standard is
widely accepted by both network
operators and terminal equipment
manufacturers, however, it seems likely
that that access scheme would be
adopted whether or not the Commission
requires it,

The comments were more diverse on
the more complicated issues involved in
interconnection of DTS systems among
themselves and between DEMS systems
and services of other common carriers.
GTE Telene! took the view that the
Commission should not regulate in this
area. Development of DTS technology is
still in the embryonic stages and it is,
therefore, impossible to establish
intelligent technical standards. An
attempt to do so would stifle innovation.
Since marketplace forces can be
expected to make interconnection
necessary, the Commission should
regulate only if it later determines that
the marketplace has failed to respond to
demonstrated need for interconnection.
Nonetheless, GTE Telenet noted that
there may, in fact, be valid reasons for
not publishing interface information:
privacy of customer data, and
minimizing opportunities for
interference with or interception of
DEMS communications.

Tymnet commented that the
Commission should support
interconnection but not promulgate
detailed interconnection standards and
requirements. The Commission might,
however, encourage interconnection by
giving a preference to those applicants
who would guarantee easy
interconnection with their networks.
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SPCC commented that the difficulties
associated with interconnecting packet-
switched networks such as DEMS are
complex from both technical and legal
standpoints. The lack of a single
controlling authority, SPCC states,
makes the multi-network design problem
difficult to solve. Interconnection
strategy depends heavily on the types of
services that are offered in each
network. The problem reduces to one of
resolving the following technical
problems: level of interconnection,
routing of messages, flow and
congestion control, accounting, access
control, and inter-network services.
Present standards for network
interconnection are not nearly as well
developed or widely used as the CCITT
X.25 standard for equipment
interconnection. SPCC recommends that
if any standard for system
interconnection is adopted by the
Commission, it should be the CCITT
X.75 recommendation covering the
connecting of public packet-switched
networks. While not perfect, this
scheme, in SPCC’s view, represents the
best available alternative.

RCA Globecom commented that
monopoly carriers should be required to
interconnect with other carriers, and
appropriate technical specifications are
therefore necessary to cover that
interconnection. SBS commented that
although the Commission should refrain
from regulating in this area, it should
adopt a policy of requiring
interconnection on reasonable request.
ASC comments thaf DTS licensees
should be obligated to offer
interconnection to intercity satellite
carriers. Uniform technical standards,
therefore, must be developed for this
purpose. UST&T commented that to the
extent that DEMS preempts local
distribution opportunities,
interconnection should be required. API,
CCAT, and AT&T all recommended that
nationwide standards for equipment
interconnection and system
interconnection be adopted. RCA
American suggested that the
Commission require the publication of
city node interface characteristics for
the purpose of facilitating
interconnection.

D. Resale and Sharing

SPCC recommended that the
Commission impose resale and sharing
obligations on DTS licensees, especially
if voice services are provided. SPCC
stated its belief that such resale and
sharing obligations would help to

entry and discourage
“inappropriate pricing.” Other
commenters, incl Xerox and GTE
Telenet, on the other hand, took the

view that no exceptional policies in this
regard are required. DTS licensees
should be treated like other specialized
common carriers,

E. Common Carrier Requirements

Xerox recommends that no special
tariff, facilities or accounting treatment
should be given DEMS. RCA Globecom
agreed and stated that it would, in any
case, be premature to relax the
requirements of Section 203 with respect
to tariff specificity at this point. The
Commission, in order to determine
whether it would be appropriate to relax
those requirements, needs information
as to how the market for DEMS actually
develops.

SBS commented that it was not aware
of any persuasive reason for singling
DEMS out for unique treatment as to
tariffs, certification or accounting. The
Commission’s focus should remain, as it
has in the past, on the services offered
and not the facilities used. SBS further
stated that the policies developed in CC
Docket Nos. 79-252 (Competitive Carrier
Tariffs and Facility Authorization) and
70-246 (AT&T Private Line Rate
Structure and Volume Discounts) should
be applied to DEMS if appropriate,

Justice stated that since the
Commission envisioned multiple entry
into this market, there was no reason to
impose different regulatory
requirements on DTS licensees than it
would impose on any other “non-
dominant” carriers as defined in Docket
No. 79-252.

GTE Telenet in response to the
questions in the Notice regarding the
appropriate tariffing approach for DEMS
stated that since this question is being
addressed broadly in CC Docket No. 79~
252, decisions regarding specificity of
tariffs for DEMS should await the
outcome of that proceeding. Regarding
Section 214 certification requirements,
GTE Telenet commented that these
requirements should be relaxed—
perhaps with only a single Section 214
application to cover the total DTS
network plan for an applicant, with
subsequent market-by-market licensing
procedures for that applicant being
handled under Title III. Regarding the
appropriate accounting system, GTE
Telenet advised the Commission not to
be distracted by “collateral issues.” The
question of the appropriate accounting
system to be applied to all carriers
providing primarily competitive services
should be addressed in light of the
Commission's ultimate revision of the
Uniform System of Accounts.

GTE Telenet commented that, in its
view, the question of whether satellite,
terrestrial microwave, and digital
termination licensees should be required

to order their relationships by tariff or
whether private contracts are
permissible should be resolved in a
separate proceeding. There is no presen:
requirement that these carriers relate
exclusively by tariff. The
Communications Act specifically
contemplates that carriers may contrac!
with one another (Section 211). See Be//

Telephone Company of Pennsylvanio

FCC, 503 F.2d 12 (3d Cir. 1974), cert.
denied, 422 U'S, 1026 (1975), Telenet
stated that it was not aware of any
particular characteristics of the
proposed digital termination systems
that would require that the tariff/
conlract question receive exceptional
consideration. The question is a general
one affecting many diffetent carriers
and services.

NTIA commented that, in its opinion,
the FCC should “forebear from
exercising its authority under Title 1! of
the Act, and not require carriers
providing this service to file tariffs no
to obtain specific certification for
acquiring facilities or terminating
service.” Although not specifically
sanctioned in Title II, Commission
forebearance has been supported In the
courts, according to NTIA.
Alternatively, if the Commission decides
not to forebear fully, NTIA
recommended that at least the
Commission mandate the precise degree
of regulation minimally necessary to
monitor the development of the DEMS
market on a temporary basis. NTIA
suggested that DTS licensees be
required to file only abbreviated “short
form" informational materials instead of
the full panoply of materials currently
required under Title Il of all carriers
indiscriminately.

Several commenters urged the
Commission to take a cautious approach
on the specific regulatory details for
DEMS, SPCC commented that until the
actual applications for entry are made. it
can not be delermined whether the
service will be provided by dominant or
non-dominant carriers. The Commission
has the authority to de-tariff DEMS and
it may well be in the public interest to
do so. In any event, it is premature at
this point to resolve the tariff issue. Any
resolution of that issue should be
consistent with the Commission's
decision in Docket No. 79-252
concerning deregulation of domestic
telecommunications markets. SPCC
went on {o state that existing Section
214 facilities certification requirements
for all domestic services are in need of
streamlining. If a number of non-
dominant entrants apply for DTS
licenses in a given market, only minimal
facility requirements are necessary.
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Regarding accounting requirementrs,
SPCC commented that the Commission
has the discretion under Section 220 of
the Aclt to waive or reduce accounting
requirements for DEMS operators. The
types of accounting systems for
dominant, as opposed to non-dominant,
carriers are necessarily radically
different. Accounting safeguards are
unnecessary when the particular market
is competitive. When dominant carriers
are providing service, or a non-
competitive market exists, accounting
safeguards are necessary. These
standards are the subject of CC Docket
Nos. 79-252 and 78-105 (regarding a
possible revision of the Uniform System
of Accounts). These more general
dockets are the appropriate proceedings
for determination of the issues here.

ISA and several other commenters
suggested that the Commission use the
approach adopted for domestic
satellites * and invite applications but
refrain from establishing specific
regulatory details until the initial
construction and operation has begun.
After two to four years of operation, the
status of service should be reviewed to
determine whether competitive policies
should be continued or whether a
“resort to conventional regulation” is
necessary, Tymnet agreed that no
detailed regulations should be adopted
prior to actual market experience.

F. The Comparative Hearing Problem:
The Spectrum Fee, Auction and Lottery
Proposals

The comments on the auction,
spectrum fee and lottery proposals were
generally adverse. There were three
general positions reflected in the
comments. First, these are peripheral
issues which will unnecessarily delay
this proceeding, and although they might
have merit in other areas, it is
unnecessary to decide the complicated
issues of legality and desirability here.
Secondly, these proposals are of
doubtful legality, particularly those
suggesting spectrum fees and auctions.
To establish such a system in this
proceeding, in addition to delaying this
proceeding, would result in a sure legal
challenge which would even further
delay institution of DEMS. Finally,
several commenters were of the view
that these suggestions were undesirable
in a policy sense. They would favor the
richest companies, would be anti-
competitive, are contrary to the
Commission's policy of free competitive
entry, and are in conflict with the
Commission's mandate to determine the
public interest.

* See First and Order, 22 F.C.C.
(190, Report et C.C. 2d 86

NTIA commented that, in spite of the
possible merit of an auction approach
{which would warrant full attention by
the Commission in some other context)
it does not recommend that such an
approach be adopted here. The
questions as to the Commission's
authority to proceed in this fashion
could not be resolved expeditiously. The
auction approach should be tried by the
Commission, NTIA stated, but not in
this context. NTIA suggested instead
that the Commission adopt rules
specifying certain criteria to be
considered in reviewing applications.
The processing guidelines and
procedures for non-comparative
licensing and comparative licensing
should be set forth. When there are
more qualified applicants than
frequencies available, NTIA suggested
the following procedure for comparative
licensing. Applications would be
accompanied by briefs setting forth
relevant information in response to the
Commission's Rules. Further briefs
would be filed within a specified period
after designation of mutually exclusive
applications. If the Commission deemed
it necessary, an oral presentation could
be required. The Commission would
then render a decision on the basis of
that record. If, after this procedure, more
equally well qualified applicants
remained than licenses available, the
Commission would use a lottery to
determine which applicants would
prevail.

Xerox commented that an auction
would not be lawful under present law.
Section 309(a) of the Communications
Act requires the Commission to give
each mutually exclusive applicant
simultaneous comparative consideration
and a chance to be heard. In addition,
Xerox continued, the public interest
standard can not be met by random
selection; proposals may vary
significantly and should be evaluated on
their comparative merits. Even if a
lottery or auction is instituted, the
Commission still needs rules to insure
that threshold public interest standards
are met. Only where the public interest
is indifferent would a lottery be
appropriate. Xerox proposed instead
that the Commission adopt streamlined
hearing procedures with firm deadlines
and a simplified evidentiary portion of
the hearing. In addition, Xerox
recommended that if the Commission
chooses to establish a reserve band, it
be made available for immediate and
automatic assignmen! whenever the
number of applicants exceeds the
number of channels initially allocated.

GTE Telenet comments that it sees no
merit in the auction or lottery proposals.

An auction, in GTE Telenet's view,
would subordinate the public interest to
purely financial considerations. A
lottery, on the other hand, would
represent an abdication of the
Commission’s duty to apply the public
interest standard. Rather, the
Commission should select among
competing applicants on a merit basis.
Threshold eligibility requirements
should be established. A cutoff deadline
for filing applications should be set, and
all mutually exclusive applications
should be consolidated for an expedited
hearing process.

SBS pointed out that the comparative
hearing problem in the DTS area would
not be the same as the comparative
hearing problem for broadcast licenses;
since there are no questions of content,
many of the more subjective and
complex issues would not arise. Any
comparative hearing problems can,
therefore, be avoided by or resolved by
the Commission's establishing objective
criteria by which to measure competing
applicants. It would be unwise and
premature, in SBS's view, for the
Commission to adopt a system of
spectrum fees or an auction procedure.
Spectrum fees would only lead to higher
costs without an improvement in
services; an auction would be
discriminatory in its operation.
Furthermore, the uncertainties generated
by an auction or lottery proceeding
would hinder long-range planning,
expecially if applied to contested
renewals,

G. Miscellaneous Issues

The comments generally agreed that
DTS would create minimal
environmental impact. Some
commenters stated that no
environmental impact statements should
be required. Others commented that
existing rules adequately covered the
issue,

TDS waorried in its comments about
possible adverse affects of DEMS on
rural areas. First, service might not be
available in rural areas. Second, if it
were available, it might result in loss of
revenues to rural telephone companies.

Alascom commented that, in its view,
the market for telecommunications
services in Alaska was too thin to
support yet another service, It requested
that Alaska be excluded from this
proceeding.

NASA commented on its concern that
DTS be compatible with its remote
sensing programs. Those remote sensing
programs are located in the 10.6 GHz
band where DTS is also proposed to be
located.
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A. Necessity for a Further Notice of
Proposed Rulemaking

A few of the comments were directed
to the legality of adopting specific rules
without a further Notice of Proposed
Rulemaking proposing specific rules for
comment. GTE Service stated that
unless the comments were uniformly
favorable, a two-step Notice of Inquiry-
Notice of Proposed Rulemaking process
would be necessary. AT&T was of the
opinion that it would be improper to
make rules on the basis of the record in
this proceeding. There was, in AT&T's
view, inadequate time and notice of
specific actions contemplated to permit
the development of the necessary facts
addressing these issues.

Xerox, on the other hand, stated that
the Commission should adop! final rules
for DTS without a further Notice of
Proposed Rulemaking. In support of this
position, Xerox cited the Administrative
Procedure Act, 5 U.S.C. §§ 511-599, 701~
706, In particular, Section 553(b) of that
Ac! states that it is not necessary to
propose specific rules. Either the terms
and substance of the proposed rules or a
description of the subjects and issues
involved would be sufficient. The
Notice, in Xerox's opinion, meets this
standard. Furthermore, the
Commission's statement of intent to
adopt rules without further comment
gives notice to all parties, and the record
in this proceeding is sufficient to support
final action.

B. Preemption of State Regulation of
DTS

The commenters differed as to the
extent to which they favored
displacement of state regulation by
federal regulation. Xerox commented
that the interstate nature of nationwide
DEMS mandated that the federal
government! exercise exclusive
regulatory authority over it. Inconsistent
state regulation might burden the
development of DEMS. According to
Xerox, Section 221(b) of the Act is
intended to preserve the state's
regulatory jurisdiction over purely local
exchange telephone service. The Courts
have interpreted the commerce clause of
the Constitution, however, as requiring
complete federal preemption whenever
interstate and intrastate operations are
inseparable. As long as the facilities are
an integral part of an interstate
communications network, the
Commiésion has exclusive power to
regulate the services offered. Local DTS
facilities will serve largely interstate
traffic. To the extent that
communications may not be interstate,
the facilities would be inseparable from

interstate communications. In addition,
the federal government has exclusive
power over radio which it has not
chosen to surrender or share with the
states. Xerox concluded that the
Commission must retain full power over
the terms of market entry and system
operation for all DTS licensees.

NTIA suggested that the Commission
make an initial assertion of jurisdiction
over all DTS systems except those, if
any, whose service is entirely within an
SMSA or entirely intrastate with no
inter-SMSA service. In those cases,
states would have exclusive authority to
regulate rates and entry. This regulation
under Section 221(b) would only apply
to the extent the new DTS's shared the
characteristics of telephone exchange
services—capability for voice
transmission, switched local calling, etc.
Since restrictions on voice use of DEMS
systems would insure predominantly
non-voice use, the regulatory plan for
local exchanges in Section 221(b) would
not apply to the different technology,
functions, and use of DTS,

NTIA believes that an inter-SMSA
DTS, even if it is purely intrastate
initially, will expand to include
interstate links. As a policy matter,
NTIA comments, federal preemption of
state jurisdiction under Section 2(b) is
“clearly the preferable choice to further
the public interest.” Permitting
regulation by each of the state
jurisdictions would increase the cost
and delay in providing these services to
customers, Furthermore, a separations
accounting procedure similar to that
now existing for wire carriers might be
required. NTIA suggested that the
argument for federal preemption in this
case is compelling and cited support in
the case law for the ability of the
Commission to establish a
comprehensive federal regulatory policy
in favor of competition which would
preempt inconsistent state regulation.
Furthermore, the Commission may
exercise its jurisdiction by forebearing
from regulating and thereby preempt
state regulation. Although the mere fact
that all communications in this service
will be using radio does not imply that
all such communications are wholly
interstate under Section 301 of the
Communications Act, in actual practice,
since radio communication can not be
confined within a single state's borders,
the Commission has exclusive control
over radio transmissions.

GTE Telenet commented that it
envisioned any service which is might
offer involving the use of DTS as being
almost exclusively interstate, and that
would be likely to be true of other
potential entrants as well. These

systems should not, therefore, be
subjected to state regulation.

Other commenters, principally those
representing the interests of state
regulators and providers of local
telephone service, took a less broad
view of the power of the federal
government to preempt state regulation
in this area. The State of California
commented that there could be no
federal preemption over purely local
services if they are separable from and
have no substantial effect on interstate
communications, Telocator commented
that it saw no need for an “anticipatory”
federal preemption of state regulation.
Sections 2(b) and 221(b) clearly apply
and leave the federal government no
jurisdiction to regulate intrastate
services, Telocator continued that the
Commission’s apparent concern, the
possibility of state attempts to block the
offering of such services
restrictive regulatory policies, was not
justified. There is no indication that any
state is interested in doing so. If that
happens, however, where DEMS is a
link in an interstate service, the
Commission has exclusive and
superseding jurisdiction and could,
Telocator suggested, preemp! any such
restrictive regulation. The Commission
could require interstate service as a
condition of eligibility for a DTS license,
which would moot concern over state
entry regulation.

ATAT agreed that, to the extent that
DTS is used intrastate, state jurisdiction
applies. Furthermore, if both interstate
and intrastate services are offered and
the services are separable, the
Commission would have jurisdiction
over only the interstate portion. Section
301 of the Act provides for Commission
jurisdiction over only the licensing and
frequency allocation of radio facilities,
not the common carrier service
furnished over such facilities. Those
services are regulated in accordance
with Title IL, including sections 2(b) and
221(b) which reserve certain regulatory
power to the states. Furthermore, the
general provisions of section 1 of the
Communications Act must be read in
light of more specific sections such as
2(b) and 221(b). It, therefore, provides no
independent basis for establishing
exclusive federal jurisdiction over DTS,

NARUC commented that sections 2(b)
and 221(b) apply and intrastate
communications over DTS facilities are
within state jurisdiction, The
Commission would, however, be
justified in overriding any state policy
against competition and in favor of
monopoly regarding facilities jointly
used in federal and state jurisdictions.
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Appendix B

Chapter I, Parts 2, 21, 87 and 90 of
Title 47 of the Code of Federal
Regulations, is amended as follows:

PART 2—FREQUENCY ALLOCATION
AND RADIO TREATY MATTERS
GENERAL RULES AND REGULATIONS

A. 1. Section 2.1 is amended by adding
the following definitions in appropriate
alphabetical order:

§21

Digital Electronic Message Service.—
A two-way domestic end-to-end fixed
radio service utilizing Digital
Termination Systems for the exchange
of digital information. In addition, this
service may make use of point-to-point
microwave facilities, satelljte facilities
or other communications media.

Digital Termination Nodal Station—
A fixed point-to-multipoint radio station
in a Digital Termination System
providing two-way communication with
Digital Termination User Stations.

Digital Termination System—A fixed
point-to-multipoint radio system
consisting of Digital Termination Nodal
Stations and their associated Digital
Termination User Stations.

Digital Termination User Station.—
Any one of the fixed microwave radio
stations located at users’ premises, lying
within the coverage area of a Digital
Termination Nodal Station, and
providing two-way digital
communications with the Digital
Termination Nodal Station.

A. 2. In Section 2.106, in the Table of
frequency allocations, frequency bands
10.5-10.68 renumbered and revised to
read as follows:

§2.106 Table of frequency allocations.

Federal Communications Commission
Claas Fro- Natur
m (8) - .0;'
stabon Barvoss
) (10) stations (11)
. » » . .
YOS AOSE e
10.55-10.565 . ' IR Powit-1o-point
mCrowave
10.855-10.815, ' (S Owgtal
tormination
nodal =
statons
106159063 . ' b Pointo-pomnt
microwave
10.639-10.68. ' Vo Digitad
tormnaton
usor
stanons
' Fomd

PART 21—DOMESTIC PUBLIC FIXED
RADIO SERVICE

B. 1. Section 21.2 is amended by
adding the following definitions in
appropriate alphabetical order:

§21.2 Definitions.

. . - . -

Digital Electronic Message Service.—
A two-way domestic end-to-end fixed
radio service utilizing Digital
Termination Systems for the exchange
of digital information. In addition, this
service may make use of point-to-point
microwave facilities, satellite facilities
or other communications media.

Digital Termination Nodal Station.—
A fixed point-to-multipoint radio station
in a Digital Termination System
providing two-way communication with
Digital Termination User Stations.

Digital Termination System.—A fixed
point-to-multipoint radio system
consisting of Digital Termination Nodal
Stations and their associated Digital
Termination User Stations.

Digital Termination User Station.—
Any one of the fixed microwave radio
stations located at users' premises, lying
within the coverage area of a Digital
Termination Nodal Station, and
providing two-way digital
communications with the Digital
Termination Nodal Station.

Extended Network.—A group of
interconnected Digital Termination
Systems which provide service to users
in at least 30 Standard Metropolitan
Statistical Areas.

Internodal Link.—Two point-to-point
microwave radio stations used to
provide two-way communications
between Digital Termination Nodal
Stations or to interconnect Digital
Termination Systems to other
communications media.

Limited Network—A group of
interconnected Digital Termination
Systems which provide service to users
in fewer than 30 Standard Metropolitan
Statistical Areas. A single Digital
Termination System will be considered
to be a Limited Network for frequency
assignment purposes.

2. Section 21.7 is amended by revising
the heading, and adding paragraph (c)(3)
and paragraph (e) to read as follows:

§ 21.7 Standard appiication forms for
point-to-point microwave radio, local
television transmission, multipoint
distribution, and digital electronic message
services.

(c) - - -
(3) To increase the number of Digital
Termination User Stations.

(e) License for a Digital Termination
User Station.—No construction permit is
required for a Digital Termination User
Station. Authority for a Digital
Termination Nodal Station licensee to
serve a specific number of user stations
to be licensed in the name of the carrier
shall be requested on the FCC Form 435
filed for the Digital Termination Nodal
Station, excep! that additional Digital
Termination User Stations for a licensed
Digital Termination Nodal Station may
be applied for on FCC Form 436 as
provided for in paragraph (c) of this
section,

3. Section 21.15 is amended by
revising the introductory paragraph of
the section and paragraph (h), and
adding paragraph (i) to read as follows:

§21.15 Technical content of applications.

Applications for construction permits
shall contain all technical information
required by the application form and
any additional information necessary to
fully describe the proposed construction
and to demonstrate compliance with all
technical requirements of the rules
governing the radio service involved
(see Subparts C, F, G, I, ] and K as
appropriate). The following paragraphs
describe a number of general technical
requirements.

(h) Each application in the Point-to-
Point Microwave Radio, Local
Television Transmission, Multipoint
Distribution, and Digital Electronic
Message Services (excluding User
Stations) that proposes to establish a
new permanently located fixed
communication facility (e.g., a
transmitting site, receiving site, passive
reflector or passive repeater), or to make
changes or corrections in the location of
such facility alrendy authorized, shall be
accompanied by a topographic map (a
U.S. Geological Survey Quadrangle or
map of comparable detail and accuracy)
with location of the proposed facility
accurately plotted and identified
thereon. This map should not be
cropped 8o as to delete pertinent border
information and must be submitted in
the same number of copies as the
application it accompanies.
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(i) A separate application form must
be filed for each Digital Termination
System. When a set of related
applications are filed to form a network
of Digital Termination Systems, an
exhibit must be included which contains
a list of the Standard Metropolitan
Statistical Areas (SMSA's) or service
areas that will be served by the network
and a proposed construction schedule
showing the completion dates for each
proposed Digital Termination Nodal
Station in the network. Applications
proposing frequencies specified for
Extended Networks must contain at
least 30 SMSA's.

4. Section 21.23 is amended by
revising the introductory clause of
paragraph (c)(2) to read as follows:

§21.23 Amendment of applications.

(c) ¥y B )

{2) If in the Multipoint Distribution
Service and the Digital Electronic
Message Service (excluding User
Stations), the amendment results in a
substantial modification of the
engineering proposal such as (but not
necessarily limited to):

5. Section 21.43 is amended by

revising paragraph (a) and adding
paragraph (c) to read as follows:

§21.43 Period of construction.

(a) Except for stations in the Point-to-
Point Microwave Radio and the Digital
Electronic Message services, each
construction permit for a radio station in
the radio services included in this Part
will specify the date of grant as the
earliest date of commencement of
construction, and a maximum of 8
months from the date of grant as the
time within which construction will be
completed and the station ready for
operation, unless otherwise determined
by the Commission upon proper showing
in any particular case,

(c)(1) For stations in the Extended
network portion of the Digital Electronic
Message Service and except as limited
by § 21.45(b) each construction permit
issued by the Commission will specify
the date of the grant as the earliest date
of construction and a maximum of 60
months thereafter as the latest time
when all construction shall be
completed and the stations ready for
operation, unless otherwise determined
by the Commission upon proper showing
in any particular case. The schedule
filed in accordance with § 21.15(i) shall
provide for substantial progress in the
early years of the construction period.
Furthermore, the licensee must file

progress reports with the Commission
commencing six months after the date of
issue of the construction permit and
continuing every six months thereafter
until construction is completed.

{2) For stations in the Limited network
portion of the Digital Electronic Message
Service and except as limited by
§ 21.45(b) each construction permit
issued by the Commission will-specify
the date of the grant as the earliest date
of construction and a maximum of 30
months thereafter as the latest time
when all construction shall be
completed and the stations ready for
operation, unless otherwise determined
by the Commission upon proper showing
in any particular case. The schedule
filed in accordance with § 21.15(i) shall
provide for substantial progress in the
early years of the construction period.
Furthermore, the licensee must file
progress reports with the Commission
commencing six months after the date of
issue of the construction permit and
continuing every six months thereafter
until construction is completed.

6. Section 21.45 is amended by
revising paragraph (a) to read as
follows:

§21.45 License period.

(a) Licenses for stations in the Point-
to-Point Microwave Radio, Local
Television Transmission, Multipoint
Distribution, and Digital Electronic
Message Services will be issued for a
period not to exceed 5 years; in the case
of common carrier Television STL and
Television Pickup stations to which are
assigned frequencies allocated to the
broadcast services, the authorization to
use such frequencies shall, in any event,
terminate simultaneously with the
expiration of the authorization for the
broadcast station to which such service
is rendered except that licenses for
developmental stations will be issued
for a period not to exceed one year.
Unless otherwise specified by the
Commission, the expiration of regular
licenses shall be on the following date in
the year of expiration,

- :olnt-to-Poinl Microwave Radio Service—
eb. 1

= lt;ocd Television Transmission Service—
eb. 1

Multipoint Distribution Service—May 1.
Digital Electronic Message Service—Feb, 1.

The expiration date of development
licenses shall be one year from the date
of the grant thereof. When a license is
granted subsequent to the last renewal
date of the class of license involved, the
license shall be issued only for the
unexpired period of the current license
term of such class.

. . . . .

7. Section 21.100 is amended by

revising paragraph (d) to read as
follows:

§21.100 Frequencies.

(d) All applicants for regular
authorization in the Point-to-Point
Microwave Radio and Local Television
Transmission Services shall, before
filing an application or major
amendment to a pending application,
coordinate proposed frequency usage
with existing users in the area and other
applicants with previously filed
applications, whose facilities could
affect or be affected by the new
proposal in terms of frequency
interference or restricted ultimate
system capacily.

8. Section 21.101 is amended by
revising the introductory clause of

paragraph (a) and adding footnote 4 1o
table to read as follows:

21.101 Frequency tolerance.

(a) The carrier frequency of each
transmitter authroized in these services
shall be maintained within the following
percentage of the reference frequency
except as otherwise provided in
paragraph (b) of this section or in the
applicable subpart of this part (unless
otherwise specified in the instrument of
station authorization the reference

frequency shall be deemed to be the
assigned frequency):
Froguency tolerance
(porcern) sl
A ki Modde
Froquoncy range (MHz) :: o .:; 2
base 0T wam
o owver 3 or
sons Wm0,
3] T N SRR T (-
2200-12200%¢ ... 005 005 005
12.200-40,000 s 1T 03 0

9. Section 21.106 is amended by
revising the introductory clause of
paragraph (a)(2) and adding paragraph
{a)(3) to read as follows:

§21.106 Emission limitations.

(a) L

(2) When using transmissions
employing digital modulation techniques
(see § 21.122(b)) in situations other than
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those covered by paragraph (a)(3) of this
section:

(3) For Digital Termination System
channels and Point-to-Point Microwave
Radio Service channels authorized for
use in the Digital Electronic Message
Service:

(i) In any 4 kHz band, the center
frequency of which is removed from the
frequency of the center of the Digital
Electronic Message Service channel by
more than 50 percent of the Digital
Electronic Message Service channel
bandwidth up to and including 50
percent plus 250 kHz: As specified by
the following equation but in no event
less than 50 decibels.

A=50+0.12 (F-0.58)+10 lﬁsu N

Where:

A= Attenuation (in decibels) below mean
output power level contained within the
Digital Electronic Message Service channel
for a given polarization.

B =Bandwidth of Digital Electronic Message
Service channel {in kHz).

F = Absolute value of the difference between
the center frequency of the 4 kHz band
measured and the center fraquency of the
Digital Electronic Message Service channe!
(in kHz).

N=Number of active subchannels of the
given polarization within the Digital
Electronic Message Service channel.

(ii) In any 4 kHz band within the
authorized Digital Electronic Message
Service band, the center frequency of
which is removed from the center
frequency of the channel by more than
250 kHz plus 50 percent of the channel
bandwidth: As specified by the
following equation but in no event less
than 80 decibels.

A=80+10 Logss N decibels.

(iif) In any 4 kHz band the center
irequency of which is outside the
authorized Digital Electronic Message
Service band:

Al least 43 410 Log. (mean output power in
Watts) decibels.

10. Section 21.108 is amended by
revising that portion of paragraph (c)
; h;;t appears before the table to read as
OLHOWS:

§21.108 Directional antennas.

(c) Fixed stations (other than
lemporary fixed, Digital Termination
Nodal Stations and Digital Termination
User Stations) operating at 2500 MHz or
higher shall employ transmitting and
receiving antennas meeting the
dppropriate performance Standard A
indicated below, except that in areas
not subjected to frequency congestion,
antennas meeting performance Standard

B may be used subject to the liabilities
set forth in § 21.109(c). Additionally, the
main lobe of each antenna operating
below 5000 MHz shall have minimum
power gain of 36 dBi over an isotropic
antenna; at or above 5000 MHz the
minimum gain shall be 38 dBi. Digital
Termination User Station antennas shall
meet performance Standard B and have
a minimum power gain of 34 dBi. The
values indicated represent suppression
required in the horizontal plane, without
regard for the polarization plane of
intended operation.

11. Section 21.122(a)(1) is amended to
read as follows:

§ 21.122 Microwave digital modulation.

{1) The bit rate, in bits per second,
shall be equal to or greater than the
bandwidth specified by the emission
designator in Hertz (e.g. to be
acceptable, equipment transmitting at a
20 MB/s rate must not require a
bandwidth of greater than 20 MHz),
except the bandwidth used to calculate
the minimum rate shall not include any
authorized guard band.

12. Subpart G, Digital Electronic
Service, is added as follows:

Subpart G—Digital Electronic Message
Service

Sec.

21,500 Eligibility.

21,501 Digital Termination Nodal Stations
may be authorized only as part of a
Digital Termination System.

21.502 Frequencies.

Frequency stability,

Frequency interference.

Purpose and permissible service.

Transmitler power.
21,507 Radiated power limitation in the 10
600-10 880 MHz Band.
21508 Emissions and bandwidth.
21.508 Antennas.
21.510 Interconnection.
21511 Spectrum utilization.
Authority: Secs. 4, 303, 48 Stat. 1066, as
amended, 1082, as amended; 47 U.S.C. 154,
308,

Subpart G—Digital Electronic Message
Service

§21.500 Eligibllity.
Authorization for Digital Termination
Systems may be granted to existing and
proposed communications common
carriers. Applications will be granted
only in cases in which the applicant
establishes it is legally, technically,
financially and otherwise qualified to
render the services proposed and that
the public interest would be served by
such a grant, In addition only those

applications which state an intent to
provide interconnected service o
subscribers in at least 30 Standard
Metropolitan Statistical Areas (SMSA's)
within 60 months of the granting of the
application will be eligible for
assignment of any of the frequencies
designated as Extended network
frequencies in § 21.502(b). All other
applications will be eligible for
assignment of the frequencies
designated Limited network frequencies
in § 21.502(c).

§21.501 Digital Termination Nodal
Stations may be authorized only as part of
a Digltal Termination System.

Digital Termination Nodal Stations
may be authorized only as a part of an
integrated communication system
wherein Digital Termination User
Stations associated therewith also are
licensed to the Digital Termination
Nodal Station licensee. Applications for
Digital Termination Nodal Station
licenses should specify the maximum
number of Digital Termination User
Stations to be served by that nodal
station. Any increase in that number
must be applied for pursuant to § 21.7(c).

§21.502 Frequencies.

(a) Each assignment in the 10 550-10
680 MHz band will be for either
Extended network or for Limited
network operation. Assignments for
Extended network operation will consist
of a pair of 5 MHz channels as set out in
paragraph (b) of this section plus
internodal channels as set out in
paragraph (d) of this section.
Assignment for the Limited network
coverage will consist of a pair of 2,5
MHz channels as designated in
paragraph (c) of this section plus
internodal channels set out in paragraph
(d) of this section. A Limited network

" applicant may simultaneously apply for

more than one channel pair on showing
the service to be provided will fully
utilize all spectrum requested. An
Extended network licensee may not
apply for an additional channel pair
until such time as the applicant has
operated its initial channel pair at or
near the expected capacity.

{(b) Extended network assignments in
the 10 550-10 880 MHz band shall be
made according to the following plan:

Channel Group A
Frequency band
Channel No. Teits MMz
o R o i 10 565-10 570
2-A.. 10 §70-10 575
3-A i 10 575:10 580
4-A . e . 10 580-10 585
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Channel Group B Channel Group A {1) An Extended network licensee wil
— be assigned one pair of channels from
Ctannel No g i rgind Channet No P ™ Group A and the corresponding pair of
o channels from Group B, These channels
-8 10 630-10.635  11-A.. i 105500 -10 5525 may be adjacent, if available as such.
2B 10 635-10 640 120 : T 18 seen 19 sere  The channel from Group A will be used
e N e 1A 10 557.5 -10 %00 for the Digital Termination Nodal
= S e Ny e.s Station transmitter and the channel from
17-A i 10 5825 -10 58375 GI'OUP B will be used for Digital
Each assignment will consist of one 18-A 10 56375 -10 8650 Termination User Station transmitters.
channel from Group A and the same 2 Each pair of channels if adjacent may b
n;:;nber'e;i chu(r:nel fr:m G"rcl))up B. ';‘l}e P s ust:d n:k ul isingle clu;:m:el gz;ll [-':xtenkd«(i
channel from Group A will be used for Channel Group network licensees. Extended network
the Digital Tcrminn'zion Nodal Station s - Frequency band amas  @8Signments will start with channels 19
transmitter and the channel from Group st Mz and 20 and proceed upwa.rd.
B will be used for Digital Termination o T e (2) A Limited network licensee will b
User Station transmitters. The channels 122 10 8175 <10 6200  assigned one channel from Group A and
N st s e oo e o o,
upwal‘d‘:::luz;!h|:):t‘1:3l1 ::ir :.o';"lll?s‘::ns i;ﬁ — ig g%ﬁ-;}g’z used for a Digital Termination Nodal
channels may be subdivided as desired e T josmrs -0 ewo0  Station transmitter and the channel from

by the licensee.

(c) Limited network assignments in
the 10 550-10 680 MHz band shall be
made according to the following plan:

Channel Group A
Froguency band
Channel No. Wmits MHz
5-A - . 10 600.0-10 6025
BA — 10 602.5-10 605.0
7-A ey 10 605,0-10 8075
8-A. e = 10 607.5-10 6510.0
oA - 10 610.0-10 8125
10 A — o 108125-10 6150
Channel Group B
Frequency band
Crannel No. enits Mz

i 10 6650410 8675
werrssrnssses 10 667.5-10 670.0
wsssirse 10 670.0-10 725
10 672.5-10 8750
10 6750-10 67758
10 677510 6800

- § PR T L S

Each assignment for Limited network
operation will consist of one channel
from Group A and the corresponding
channel from Group B. The channe! from
Group A will be used for the Digital
Termination Nodal Station transmitter
and the channel from Group B will be
used for Digital Termination User
Station transmitters. The channels will
be assigned in each SMSA starting with
channel! pair 10 and continuing
downward to channel pair 5. These
channels may be subdivided as desired
by the licensee.

(d) The bands 10 550-10 565 MHz and
10 615-10 830 MHz are available to the
Point-to-Point Microwave Radio Service.
Assignments in these bands will be
made according to the following plan:

The assignment of these channels will
be in accord with the demonstrated
requirement of the applicant. The
preferred use of these channels is to
provide internodal communications for
Digital Termination Systems. All
applicants for these channels shall
follow the frequency coordination
procedures of § 21.100(d). Channels 11-
14 will be assigned to Extended network
licensees and channels 15-18 will be
assigned to Limited network licensees.

(e) The bands 10 585-10 600 MHz and
10 665 MHz will be available for
Extended network applicants when all
the available Extended network
channels have been assigned or when
applications have been accepted for all
available Extended network channels.
These bands will be available for
Limited network applicants only after
April 16, 1988, Assignments in these
blands will be according to the following
plan:

Channel Group A

Channet No. or e 5" A

w10 5850-10 S87.5
e 10 587.5-10 5000
we 10 §90.0-10 S025
. 10 582.5-10 5950
10 595.0-10 597.5

10 597.5-10 600.0
Channel Group B
Channel No. ! 'Mm"m’u”
19-8... 10 650.0-10 6525
20-8 10 652.5-10 655.0
21-8 10 8550-10 8575
22-8 e 10 657.5-10 6600
238 e 10 680.0-10 6625
N 1068285-10 8850

Group B is to be used for a Digital
Termination User Station transmitter.
Limited network assignments will star
at channel 24 and proceed downward.
(f) After April 16, 1986, all unassigned
Extended network channels will be
rechannelized into 2.5 MHz channels,
This spectrum, plus any unassigned
Limited network channels, will then
become available to either Limited or
Extended network applicants.

§ 21.503. Frequency stabiiity.

The frequency stability of each Digital
Termination Nodal Station transmitter
authorized for this service shall be
+0.0001%. The frequency stability of
each Point-to-Point Microwave Station
transmitter and each Digital
Termination User Station transmitter
shall be + 0.0003%.

§ 21,504. Frequency interference.

(a) All harmful interference to other
users and blocking of adjacent channel
use in the same city and cochannel use
in nearby Standard Metropolitan
Statistical Areas is prohibited. In areas
where SMSA'’s are in close proximity,
careful consideration should be given to
minimum power requirements and to the
location, height, and radiation pattern of
the transmitting antenna. Licensees,
permittees and applicants are expected
to cooperate fully in attempting to
resolve problems of potential
interference before bringing the matter
to the attention of the Commission.

{b) As a condition for use of
frequencies in this service each carrier
is required to:

(1) Engineer the system to be
reasonably compatible with adjacent
channel operations in the same city: and

(2) Cooperate fully and in faith
to resolve whatever potenti
interference and transmission security
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problems may be present in adjacent
channel operation.

(¢) The following interference studies,
as appropriate, shall be included with
sach application for a new or major
modification in a Digital Termination
Nodal Station:

(1) An analysis of the potential for
harmful interference with other stations
if the coordinates of any proposed
station are located within 80 kilometers
(50 miles) of the coordinates of any
authorized, or previously proposed
station(s) that utilizes, or would utilize,
the same frequency or an adjacent
potentially interfering frequency; and

(2) An analysis concerning possible
adverse impact upon Canadian
communications if the station's
transmitting antenna is to be located
within 55 kilometers (35 miles) of the
Canadian border.

$21.505 Purpose and permissible service.

(a) The Digital Electronic Message
Service is intended to provide for the
exchange of digital information among
and between subscribers using one or
more Digital Termination Systems.

(b) Unless otherwise directed or
conditioned in the applicable instrument
of authorization, Digital Electronic
Message Service may be used to
exchange any type of digital information
consistent with the Commission’s Rules
and the applicable tariff of the carrier.

(c) The carrier's tariff shall fully
describe the parameters of the service to
be provided, including the degree of
communications security a subscriber
can expect in ordinary service.

§£21.506 Transmitter power.

(a) The output power of a Digital
Electronic Message Service transmitter
shall not exceed 0.5 watt. Further, each
application shall contain an analysis
demonstrating compliance with
§ 21.107(a).

(b) The transmitter output power
specified in this section is the peak
envelope power of the emission
measured at the associated antenna
input port.

(c) Operating power shall not exceed
the authorized power by more than ten
(10) percent at any time.

$21.507 Radiated power limitation in the
10 600-10 680 MHz band

The effective isotropic radiated power
(EIRP) of stations in the band 10 600-10
680 MHz cannot exceed the following
limits.
_ (1] Digital Termination User
Stations— 423 dBW.

(2) Digital Termination Nodal
Stations—-+40 dBW,

(3) Point-to-Point Microwave Stations
usd for internodal communications—
+40 dBW,

§21.508 Emissions and bandwidth.

Different types of emissions may be
authorized if the applicant describes
fully the modulation and bandwidth
desired, and demonstrates that the
bandwidth desired is no wider than
needed to provide the intended service.
In no event, however, shall the
necessary or occupied bandwidth
exceed the specified channel width of
the assigned pair.

§21.509 Antennas.

(a) Transmitling antennas may be
omnidirectional or directional,
consistent with coverage and
interference requirements.

(b) The use of horizontal or vertical
plane wave polarization, or right hand
or left hand rotating elliptical
polarization must be used to minimize
harmful interference between stations.

(c) Directive antennas shall be used at
all Digital Termination User Stations
and shall be elevated no higher than
necessary fo assure adequate service.
User antenna heights shall not exceed
the height criteria of Part 17 of this
chapter, unless authorization for use of a
specific maximum antenna height
(above ground and above sea level) for
each location has been obtained from
the Commission prior to the erection of
the antenna. Requests for such
authorization shall show the inclusive
dates of the proposed operation. (See
Part 17 of this chapter concerning the
construction, marking and lighting of
antenna structures).

§21.510 Interconnection.

(a) All Digital Termination System
licensees shall make available to the
public all information necessary to
allow the manufacture of user
equipment that will be compatible with
the licensee's network.

(b) All Digital Termination System
licensees shall make available to the
public all information necessary to
allow interconnection of Digital
Electronic Message Service networks.

§21.511 Spectrum utilization.

All applicants for Digital Termination
System frequencies must submit as part
of the original application a detailed
plan indicating how the bandwidth
requested will be utilized. In particular
the application must contain detailed
descriptions of the modulation method,

the channel time sharing method, any
error detecting and/or correcting codes,
any spatial frequency reuse system and
the total data throughput capacity in
each of the links in the system. Further,
the application must include a separate
analysis of the spectral efficiency
including both information bits per unit
bandwidth and the total bits per unit
bandwidth.

12. Section 21.701 is amended by
adding frequency bands 10,550
10,565MHz and 10,615-10,630 MHz and
footnote 14 to the list of frequencies in
paragraph (a) to read as follows:

§21.701 Frequencies.

(a) Frequencies in the following bands
are available for assignment to fixed
radio stations in the Point-to-Point
Microwave Radio Services:

2110-2130 MHz ' 3 7

2160-2,180 MHz * = *

3.700-4,200 MHz * *

5925-6 425 MHz * & *

10,550-10,565 MHz '

10,615-10,630 MHz 4

10,700-11,700 MHz * ¢

13,200-13,250 MHz *

17,700-19,700 MHz * 10

m'mzz‘(m M!h 4111213

22,000-23,600 MHz ¢ 11 12

27,500-29,500 MHz *

31,000-31,200 MHz *

38,600-40,000 MHz *
» . - - »

TR

* Digital Electronic Message Service operators
should apply for Point-to-Point Microwave
internodal links in this band. If no spectrum is

available, application should be made in another
Point-1o-Point Microwave Service band.

PART 87—AVIATION SERVICES

§87.465 [Removed]
C. Section 87.465 is removed.

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

D. 1. In the frequency lables contained
in the sections listed below, the
following footnote should be inserted
with reference to the band 10,550-10,680
MHz:

* The frequoncies in the band 10.55-10.68 GHz
are available for Digital Termination Systems and
for associated internodal links in the Point-to-Point
Microwave Radio Service. No new licenses will be
issued under this Subpart but current licenses will
be renewed.

Sections:

90.17 90.63 90.79
90.19 90.65 90.81
90.21 90.67 90.89
90.23 90.71 90.91
90.25 90.73 90.93
90.53 90.75 90,555
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2. Section 90.205 is amended by
adding a new footnote 8 to the table in
paragraph (b) to read as follows:

)
*3
“

|FR Doc. 81-12487 Filed 4-24-81: 545 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 80-666; RM-3594)

TV Broadcast Station in Sierra Vista,
Aiizona; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns UHF
Channel 58 to Sierra Vista, Arizona, as
that community's first television
assignment, at the request of Sierra
Vista Television, Inc.
DATE: Effective June 9. 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Michael A. McGregor, Broadcast
Bureau, (202) 632-7792.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.606(b), Table of Assignments,
Television Broadcas! Stations (Sierra
Vista, Arizona); Report and Order
(Proceeding Terminated).

Adopted: April 10, 1981,

Released: April 20, 1981.

By the Chief, Policy and Rules Division.

1. Before the Commission is a Notice
of Proposed Rule Making, 45 FR 73718,
published November 6, 1980, proposing
the assignment of UHF television
Channel 58 to Sierra Vista, Arizona, as

that community’s first television
assignment. The Notice was adopted in
response to a petition filed by Sierra
Vista Television, Inc. (“petitioner™).
Petitioner filed comments in which it
incorporates by reference the
information contained it its petition for
rulemaking, and reaffirms its intention
to apply for authority to construct and
operate a station on Channel 58 in
Sierra Vista, if assigned. No comments
opposing the proposal were received.

2. Sierra Vista (pop. 6,689)," in Cochise
County (pop. 61,918), is located
approximately 100 kilometers (60 miles)
southeast of Tucson, Arizona. Sierra
Vista currently has no local television
service.

3. The Commission believes that the
public interest would be served by
assigning UHF television Channel 58 to
Sierra Vista. Petitioner has shown that
there is an apparent need for a first local
television service to the community, and
the assignment can be made in
compliance with the minimum distance
separation requirements,

4. Mexican concurrence in the
assignment has been obtained.

5. Accordingly, pursuant to authority
contained in sections 4(i), 5(d)(1). 303 (g)
and (r), and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s Rules, it is ordered, That
effective June 9, 1981, the Television
Table of Assignments, § 73.606(b) of the
Commission’s Rules, is amended as
follows:

Searra Vista, Ariz

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Michael A,
McGregor, Broadcast Bureau, (202) 632-
7792,

(Secs. 4, 303, 48 Stal., ss amended, 1068, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 81-12553 Filed 4-24-81: 245 am|

BILLING COOE 6712-01-M

! Population data are taken from the 1970 US.
Census.

47 CFR Part 73
[BC Docket No. 80-249; RM-3471]

FM Broadcast Station in Idaho Falls,
Idaho; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns FM
Channel 277 to Idaho Falls, Idaho in
response 1o a petition from M. Jay
Sorenson. The assignment could provide
the community with a third FM station

DATE: Effective June 9, 1981.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Michael A. McGregor, Broadcast Bureau
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations {Idaho Falls, Idaho);
Report and Order (Proceeding
Terminated).

Adopted: April 10, 1881,
Released: April 17, 1881.

By the Chief, Policy and Rules Division.

1. Before the Commission is a Notice
of Proposed Rule Making, 45 FR 40180,
published June 13, 1980, proposing the
assignment of Class C FM Channel 277
to Idaho Falls, Idaho, as that
community’s third FM assignment, at the
request of M. Jay Sorenson
("petitioner"). Petitioner filed comments
in support of the assignment and
restated his intent to apply for the
channel, if assigned." No oppositions to
the proposal were received.

2. ldaho Falls (pop. 35,776),% seat of
Bonneville County (pop. 51,250), is
located approximately 336 kilometers
(210 miles) east of Boise, ldaho. The
community is currently served by two
daytime-only AM stations, one full-time

AM station, and two FM stations,

3. The Commission stated in the
Notice that the assignment of Channel
277 to Idaho Falls would cause
preclusion to seventeen communities of
over 1,000 population which have no FM

' Petitioner states that he will apply for Channel
268, if asni , Channel 268 wan originally
requested by petitioner for assignment 1o Idaho
Falls, but the Commission substituted Channel 277
1o avoid conflict with a request to assign Channel
268 to Chubbock. idaho.

*Population data are taken from the 1970 US.
Census,
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assignments, Petitioner was asked to
indicate whether alternative channels
were available for assignment to the
precluded communities. In response,
petitioner refers to its original
engineering statement which reveals
that 16 Class C and 10 Class A channels
are available for assignment in the
precluded areas.

4. The Commission believes it would
be in the public interest to assign FM
Channel 277 to Idaho Falls as that
community’s third FM assignment. We
recognize that, according to the
Commission’s population guidelines for
FM channel assignments, a city the size
of Idaho Falls would be entitled to only
one or two FM channels. However, the
population criteria are regarded as
flexible guides and not immutable
standards, and we have been inclined to
make additional assignments when an
interest has been expressed and the
preclusive impact of the assignment is
deemed insignificant. Waycross,
Georgia, 47 R.R. 2d 319 (Broadcast Bur.
1980). As indicated above, many FM
channels are available for assignment to
the communities which suffer preclusion
from this assignment. Therefore, since
the preclusive impact of this action is
clearly insubstantial, we can find no
obstacle to the additional assignment.

5. In view of the foregoing and
pursuant to authority contained in
sections 4(i), 5(d)(1), 303 (g) and (r), and
307(b) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission's Rules, it is ordered, That
effective June 9, 1981, Section 73.202(b)
of the Commission's Rules, is amended,
with respect to Idaho Falls, Idaho, as
follows:

Cay Crhanned No.

241, 256 217

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Michael A.
McGregor, Broadcast Bureau, (202) 632-
7792,

(Secs. 4, 303, 48 Stat,, as amended, 1066, 1082:
47 U.S.C. 154, 303)

Federal Communications Commission.

Henry L. Baumann,

Chinf. Policy and Rules Division, Broadcast
Bureay,

[FR Doc. 81412554 Filed 4-34-81; 45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 80-250; RM-3404, RM-3479]

FM Broadcast Stations in Chubbuck
and Pocatelio, Idaho; Changes Made in
Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

suMMARY: This action assigns FM
Channel 280A to Chubbuck, Idaho, as
that community’s first FM assignment, at
the request of Good Times, Inc., and
substitutes Class C FM Channel 273 for
Channel 285A at Pocatello, Idaho, at the
request of KSEI Broadcasters, Inc. The
license for Station KRBU-FM, Pocatello,
Idaho, is modified to specify operation
on Channel 273.

DATE: Effective June 9, 1981,

ADDRESS: Federal Communications
Commission, Washington, D.C, 20554,
FOR FURTHER INFORMATION CONTACT:
Michael A. McGregor, Broadcast
Bureau, (202) 632-7792.

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Chubbuck and
Pocatello, Idaho); Report and order
(Proceeding Terminated).

Adopted: April 10, 1881,

Releasad: April 23, 1981,

By the Chief. Policy and Rules Division.

1. Before the Commission is a Notice
of Proposed Rule Making, 45 FR 40184,
published June 13, 1980, proposing three
alternative assignment plans for the
above-captioned communities.
Aternative I proposes the assignment of
Class C Channel 268 to Chubbuck,
Idaho, and the substitution of Channel
273 for Channel 285A at Pocatello,
Idaho. Aternative I proposes the
assignment of Channel 280A to
Chubbuck and the substitution of
Channel 273 for Channel 285A at
Pocatello; Alternative Il proposes no
assignment to Chubbuck and the
assignment of Channel 268 and 273 to
Pocatello and the deletion of Channel
285A from that city. The Notice was
filed in response to requests by KWIK,
Inc. (“KWIK") for the Chubbuck
assignment and KSEI Broadcasters, Inc.
(“KSEI") for the Pocatello substitution.}
Following the adoption of the Notice,
but prior to its release, KWIK requested
that the Commission withdraw its
petition seeking the assignment to
Chubbuck. However, comments in

' Although not mutually exclusive, thetwo
petitions were cansolidated because of the
proximity of the two communities.

support of a Chubbuck assignment were
filed by Good Times, Inc. (“Good
Times") and by Temujin Corporation,
Inc. (“Temujin”). KSEI filed comments in
support of an assignment to Pocatello. In
addition, General Broadcasting Inc,
(“GBI"), a party to BC Docket No. 80-95,
requested that this proceeding be
decllayed.

2. As a preliminary matter, the request
to delay this proceeding makes
reference to the potential conflict of a
Channel 273 assignment to Pocatello
and a Channel 274 assignment to
Bountiful, Utah. Although the Bountiful
assignment was previously denied, that
action is the subject of a petition for
reconsideration. We have determined
that the present assignment to Pocatello,
adopted herein, need not be delayed
since a site restriction of approximately
15.8 kilometers (9.9 miles) north would
avoid any short-spacing to the Bountiful
reference point or to GBI's proposed
site. However, should the Pocatello
applicant specify a site that would result
in a short-spacing, then action on the
application could be delayed pending
the outcome of the reconsideration of
the Bountiful proceeding. In this regard,
a site restriction of approximately 7.2
kilometers (4.5 miles) north of Pocatello
and approximately 8.3 kilometers (5.2
miles) south of Bountiful would also
avoid a short-spacing. Finally, the West
Jordan assignment already approved in
BC Docket No. 80-95 would require a 7.2
kilometers {4.5 miles) north site
restriction on the Pocatello assignment
herein.

3. Good Times, an applicant for an FM
station construction permit in Chubbuck,
supports assignment plan II, which
proposes the assignment of a Class A
Channel for Chubbuck. Good Times
asserts that a Class A assignment to
Chubbuck is appropriate in light of
Chubbuck’s size and its proximity to the
larger city of Pocatello. Good Times
states that it will apply for Channel
280A at Chubbuck, if assigned. Tejumin,
on the other hand, supports Alternative I
which proposes the assignment of a
Class C Channel to Chubbuck.
According to Tejumin, the population of
Chubbuck has grown from 2,924 in 1970
to over 6,000 in 1977. Tejumin suggests
that Chubbuck will continue to grow
and projects that the city's population
will exceed 15,000 by the turn of the
century. Tejumin also presents data
concerning the commercial growth and
the housing conditions in Chubbuck.
These factors, argue Tejumin, qualify
Chubbuck for assignment of a Class C
frequency. Tejumin claims that a Class
A Channel may not cover all the areas
of Chubbuck if the city continues to
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expand. Additionally, Tejumin believes
that a Class A Channel in Chubbuck
would be at a distinct disadvantage in
generating local, regional and national
revenues. Finally, Tejumin supports the
assignment of a Class C station because
of the mountainous terrain in the area.

4. KSEIL, the proponent of the Pocatello
assignment and licensee of station
KRBU-FM (Channel 285A) in Pocatello,
supports assignment Alternative IlI, the
assignment of two Class C stations to
Pocatello. KSEI also requests that its
license for KRBU-FM be modified to
specify operation on Channel 273, KSEI
states that if its license is modified, it
will operate KRBU-FM at the maximum
power permitted. In support of assigning
two Class C Channels, KSEI notes that
the second channel could be applied for
at Chubbuck under the 15-mile rule,
Section 73.203(b) of the Commission's
Rules. KSEI also supports the Y
assignment of two Class C stations to
Pocatello because, as stated in the
Notice, it would permit the modification
of KRBU-FM's license while allowinﬂ'
other interested parties to apply for the
second channel. See Notice at para. 9,
Finally, KSEI states that assigning two
Class C channels to Pocatello will result
in all the commercial FM stations in the
Pocatello area ha Class C facilities,
and none will be at the disadvantage of
having a Class A facility. In response to
our request in the Notice that KSEI
discuss alternative channel assignment
possibilities for those communities
currently without service which would
be precluded by assigning a Class C
channel to Pocatello, KSEI submitted a
list of channels which are in excess of
180 miles from each precluded
community. The submission does not
indicate, however, whether adjacent
channel mileage requirements are met.

5. Chubbuck (pop. 2,928)% a suburb of
Pocatello in Bannock County (pop.
52,200), is located approximately 5
kilometers (3 miles) from Pocatello.
Chubbuck currently has no local aural
service. Pocatello (pop. 40,036), the seat
of Bannock County, is served by three
AM stations, two fulltime and one
daytime-only, and three FM stations.
Two of the three FM stations operate on
Class C channels.

8. After carefully considering the
comments, we have determined that
Alternative I, the assignment of
Channel 280A to Chubbuck and the
assignment of Channel 273 to Pocatello,
should be adopted. Regarding the
assignment of the Class A channel to
Chubbuck, this comports with the
Commission’s policy of reserving high

*Population figures are taken from the 1970 U S,
Census.

powered Class C channels for larger
communities. Exceptions to this policy
have been made where Class A
channels are not available or where the
assignment will serve significant
unserved or underserved populations.
However, in this instance, a Class A
channel is available for assignment to
Chubbuck, and it has not been shown
that a Class C assignment to Chubbuck
would provide first FM or nighttime
aural service. In such a situation, the
asgignment of a Class A channel to the
suburban community of Chubbuck is
entirely appropriate. See Carson Cily,
et. al., 46 FR 15710, published March 9,
1981, This is especially true where, as
here, an interest has been expressed in
applying for the Class A channel at
Chubbuck. In addition, we do not find
that assigning the Class C channel as a
second assignment is justified in view of
the intermixture situation which would
result,

7. With regard to the assignment of
Channel 273 to Pocatello, KSEI has
submitted persuasive evidence that such
an assignment would be in the public
interest. Substituting the Class C
channel for the Class A channel
removes the intermixture situation
which currently exists in Pocatello.
Despite the fact that KSEI failed to
submit adequate data concerning
channel availability in precluded
communities, the Commission is -
convinced, based on data received in
other proceedings affecting the same
general area, that a number of channels
are available for assignment to the
communities precluded by this proposal.
Finally, because no other party to this
proceeding has expressed an interest in
applying for a new Class C channel in
Pocatello, we will, consistent with the
principles expressed in Cheyenne,
Wyoming, 62 F.C.C. 2d 63 (1976), modify
the license of Station KRBU-FM 1o
specify operation on channel 273.

8. Accordingly it is ordered, That
effective June 9, 1981, the FM Table of
Assignments, § 73.202(b) of the
Commission's Rules, is amended with
respect to the communities listed below
as follows:

Cay Channel No,
Chutibuck, idaho .. - b AN 280A
Pocatelio, idaho - PRASE 229, 235, 273

9. It is further ordered, pursuant to the
authority contained in section 317 of the
Communication Act of 1934, as
amended, that the license of Station
KRBU-FM, Pocatello, Idaho, is modified,
to specify operation on Channel 273. In
addition:

(a) At least 30 days before operating
on Channel 273, the licensee shall
submit to the Commission the technica!
information normally required of an
applicant for a construction permit on
Channel 273;

(b) At least 10 days prior to
commencing operation on Channel 273,
the licensee shall submit the
measurement data required of an
applicant for an FM broadcast station
license; and

(c) The licensee shall not commence
operation on Channel 273 without prior
Commission authorization. Furthermore
nothing contained herein shall be
construed to authorize a major change in
transmitter location or the necessity of
filing an environmental impact
statement pursuant to Section 1.1301 of
the Commission's Rules.

10. Authority for the action taken
herein is contained in sections 4(i),
5(d)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s Rules.

11. It is further ordered, That the
Secretary of the Commission shall send
a copy of this Order by Certified Mail,
Return Receipt Requested, to KSEI
Broadcasters, Inc., P.O, Box 31,
Pocatello, Idaho 83201.

12. It is further ordered, That this
proceeding is terminated.

13. For further information concerning
this proceeding, contact Michael A.
McGregor, Broadcast Bureau, (202) 832-
7792,

(Secs. 4, 303, 48 stat., as amended, 1066, 1062;
47 U.S.C. 154, 303)

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcost
Bureau.

[FR Doc. 81-12551 Filed §-24-8); 845 am|
BILLING CODE 0712-01-M

47 CFR Part 87

Aircraft Radio Station Licenses;
Editorial Amendment

AGENCY: Federgl Communications
Commission.

ACTION: Final rule.

SUMMARY: In order to alleviate
misinterpretations which have arisen
from the segmentation of our rules, the
FCC is incorporating an existing
prohibition of transfer of aircraft station
licenses into the aviation rules. This
editorial amendment should clear up
any misunderstanding which has arisen.

EFFECTIVE DATE: April 22, 1981.
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Appress: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Jan E. Guthrie, Private Radio Bureau,
(202) 632-7175,

SUPPLEMENTARY INFORMATION:
Order

In the matter of editorial amendment
of Part 87 of the Commission's rules to
reflect a Part 1 requirement.

Adopted: April 8, 1961.
Released: April 9, 1981,

1. Section 1.924(a})(2) of the
Commission’s Rules states that licenses
for stations in the Aviation and Marine
Radio Services cannot be assigned.
Whenever there is a change in
ownership of one of these stations, the
new owner must apply for a new
license. This rule is not reflected in Part
87, the aviation rules.

2. We are therefore proposing to
amend our rules by adding this
restriction to Part 87 in order to clear up
any misunderstanding which may have
resulted from this omission.

3. Accordingly, the Commission's
rules are being amended editorially.
Authority for this action is contained in
Section 4(i) and 303(r) of the
Communications Act of 1834, as
amended, and in Section 0.231(d) of the
Commission’s Rules. Since the
amendment is editorial in nature, the
public notice, procedure and effective

date provisions of 5 U.S.C. 553(d) do not.

apply.

4. In view of the above, it is ordered,
that the rule amendment set forth in the
attached Appendix is adopted effective
April 22, 1981.

(Secs. 4, 303, 307, 48 Stat., as amended, 1086,
1082, 1083; 47 U.S.C. 154, 303, 304)

Federal Communications Commission.

Alan R. McKie,

Deputy Executive Director.

Appendix

Part 87 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 87—AVIATION SERVICES

In § 87.29, a new paragraph (a)(6) is
added to read as follows:

§87.20 Application for aircraft radio
station license.

(8] LR

(6) An aircraft station license may not
be transferred or assigned. In lieu of
transfer or assignments, an application
for a new station authorization shall be
filed in each case, and the previous

authorization shall be forwarded to the
Commission for cancellation.

[FR Doc. 81-12550 Piled 4-24-81: 8:45 am|

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 23
[Docket 64a)

Participation by Minority Business
Enterprise in Department of
Transportation Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Final Rule.

SUMMARY: The Department of
Transportation is publishing a final rule
to make an interim amendment to its
minority business enterprise regulation.
This interim provision will remain in
effect dufing the time that the
Department is preparing a
comprehensive revision of the entire
minority business rule. The interim
amendment changes the contract award
mechanism of the regulation and is
necessary to relieve regulatory burdens
associated with the existing rule
pending the completion of this
comprehensive revision.

EFFECTIVE DATE: This rule is effective
April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Office of the Assistant
General Counsel for Regulation and
Enforcement, Room 10421, 400 Seventh
Street SW., Washington, D.C. 20590
(202)-426-4723.

SUPPLEMENTARY INFORMATION:

Background

The Department of Transportation
(DOT) published a final minority
business enterprise (MBE) regulation on
March 31, 1880 (49 CFR Part 23; 45 FR
21172). The regulation requires
recipients of DOT financial assistance to
prepare and submit for DOT approval
MBE affirmative action programs. The
rule requires that these programs
contain several elements. These
elements include requiring prospective
contractors to submit the names and
other information about their MBE
subcontractors (§ 23.45(h)) and
provisions requiring recipients to ensure
that contracts are awarded to bidders
that meet MBE goals or make sufficient
reasonable efforts to do so (§ 23.45(i)).
The latter provision establishes a
conclusive presumption that, if one
bidder meets the goal and offers a
reasonable price, bidders that did not

meet the goal did not exert sufficient
reasonable efforts, and hence are
ineligible to receive the contract.

Sections 23.45 (h) and (i) have been
criticized as establishing an illegal quota
system, conflicting with the principle of
awarding contracts to the lowest bidder,
and unnecessarily raising costs. A
significant number of state
transportation agencies and other
recipients have requested exemptions
from these provisions. Seventeen
lawsuits have been filed in various
Federal district courts challenging the
regulations.

In Executive Order 12291 and other
directives, President Reagan has told
Federal agencies to review their existing
regulations to determine which among
them can be modified or rescinded to
reduce regulatory burdens. The
Department of Transportation has
identified the MBE rule as one of the
costly or controversial rules deserving
priority review. After reviewing the rule
and the controversy and litigation
surrounding it, the Department has
concluded the rule should be changed.
The Department intends to publish a
notice of proposed rulemaking (NPRM)
to revise the rule comprehensively in the
near future.

Proposed Interim Amendment

Given the requirements of the
rulemaking process, it will be a number
of months before the Department can
promulgate a final rule based on this
planned comprehensive NPRM. The
development of a proposed revision to
an entire significant regulation,
involving the reconsideration of all
issues, of course takes much longer than
making the much more narrow and
limited change made by this
amendment. Consequently, on March 12,
1981, the Department published a
proposed interim amendment (46 FR
16282). The proposed interim
amendment would alter the
controversial MBE contract award
mechanism of the Department’s minority
business rule, replacing the “conclusive
presumption" approach with a provision
that would allow the low bidder to
receive the contact if it met the MBE
contract goals or if it satisfied the
recipient that it had made good faith
efforts to do so. In the preamble to the
proposed interim amendment, the
Department provided a list of factors
which recipients could take into account
in determining whether a contractor had
made good faith efforts.

In response to this NPRM, the
Department received over 400
comments. Most of these comments took
a position for or against the proposed
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interim change. While the Department
did not base its decision on the number
of responses for and against the
proposal (some of which, on both sides,
appeared to be the product of concerted
form letter compaigns), a numerical
breakdown of comments for and against
the proposal by different categories of
commenters is interesting. The
comments by non-minority contractors
and groups representing them were
heavily in favor of the change;
comments from minority contractors and
groups representing them were heavily
against the proposal. Most, though not
all, state and local government recipient
agencies and officials favored the
change. The distribution of comments is
as follows:

Four non-minority contractors and
four State and local agencies suggested
that the interim amendment did not go
far enough in eliminating regulatory
requirements; some of these suggested
that the Department should simply
withdraw the rule altogether. Another 14
comments were not identifiable as for or
against the proposed amendment or did
not specifically address the interim
amendment. Many commenters, in
addition to stating a position on the
proposed interim amendment, also made
recommendations for the comprehensive
revision of the entire rule. These
suggestions will not be addressed in the
context of the interim rulemaking;
however, these comments will be taken
fully into account as the Department
prepares proposed revisions to the
entire MBE rule.

The Comment Period Issue

The proposed interim rule was
published with a two-week comment
period. The NPRM cited three reasons
for this shorter-than-usual comment
period. These reasons were the potential
adverse effect of a longer comment
period on recipients’ procurement
processes and confusion in the
administration of the program, the fact
that DOT has already received a
significant number of comments on the
issue of the contract award mechanism
during the 11 months since the original
MBE rule was already published, and
the existence of a significant number of
ongoing lawsuits that have focused on
the contract award mechanism of the

existing regulation. Approximately 18
commenters, all of them minority
contractors or persons sharing the
minority contractors’ point of view on
the proposed interim amendment,
requested that this comment period be
extended, usually to 60 days. Some of
these commenters also requested that
public hearings be held concerning the
proposed interim amendment.

e Department believes that the
original reasons for establishing a two-
week comment period remain valid.
Moreover, the Department received in
response to the NPRM over 400 public
comments, Significant numbers of
comments were received from
representatives of all the major groups
concerned—minority and non-minority
contractors and recipients—as well as
the views of a significant number of
other persons. These comments make
the points of view of these groups very
clear. It should be pointed out that the
number of comments received in
response to this NPRM is significantly
higher than the number of comments
(approximately 260) received in
response to the NPRM for the original
minority business enterprise rule itself,
which had a 90-day comment period.

Because the Department believes its
reasons for a shorter comment period
remain valid and because the
Department received extensive public
comments that appear to represent all
major interested groups and all major
points of view on the proposed interim
amendment, the Department does not
believe that an extended comment
period or public hearings would produce
significant new or different information
from that which the Department has
already received. Consequently, the
Department has decided against
extending the comment period or

holding public hearings on the proposed
interim amendment.

Suggestions for More Sweeping Change

Eight comments, four from non-
minority contractors and four from
recipients, requested that the
Department make more radical changes
in the rule than those proposed by the
NPRM or withdraw the rule altogether.
These comments asserted, in effect, that
it is inappropriate, illegal, or both, for
the Department to establish even the
kind of requirements pertaining to the
use of minority businesses proposed by
the NPRM. It should be emphasized that
a strong majority both of recipients and
non-minority contractors and their
groups did not take this position, and
su_;l:_gorted the proposed change.

e Department will consider a full
range of possible alternatives as it
comprehensively reviews the regulation.

However, this NPRM had a narrow
purpose; namely, to change the single
most troublesome portion of the
regulation while the comprehensive
revision process was underway. The
Department wishes to permit recipients’
MBE programs to continue to exist with
as little disruption as possible during
this interim period. In addition, more
radical changes could exceed the scope
of the March 12 NPRM, making
questionable the procedural propriety of
such changes. For these reasons, the
Department will not make additional
changes to the regulation as part of this
interim rule.

Section-by-Section Analysis

The Department has decided to adopt
the proposed interim amendment.
However, the Department has made a
number of refinements and technical
changes in the language of the proposed
interim amendment in response to
comments.

Section 23.45(h)(1). The Department
has rewritten this paragraph for greater
clarify. Some commenters believed that
the relationship of this paragraph to the
requirement of § 23.45(g) with respect to
setting of contract goals was confusing.
As it is now written, the paragraph
provides that, in all contracts for which
contract goals have been established,
the recipient shall, in the solicitation,
inform competitors that the apparent
successful competitor will be required to
submit MBE participation information to
the recipient and that award of the
contract will be conditioned upon
satisfaction of the requirements
established by the recipient pursuant to
this subsection. This paragraph does not
in any way change the circumstances
under which recipients are to set
contract goals. The circumstances under
which contract goals are set are
governed by § 23.45(g), and recipients
should continue to comply with
paragraph (g) as they have in the past.

Subparagraph (i). This subparagraph,
which describes the information
concerning MBE participation that
contractors must submit to a recipient, is
unchanged from the NPRM. Recipients
are free to specify the format in which
this information is submitted. One
recipient pointed oul that it had asked
for, and received from the Department,
permission to require contractors to
submit the aggregate dollar amount of
MBE participation rather than the
amount of MBE participation for each
named firm. This recipient may continue
to follow the same practice under the
interim amendment.

Subparagraph (ii). This subparagraph
sets forth with greater clarity and




Federal Register / Vol. 46, No. 80 /| Monday, April 27, 1981 / Rules and Regulations

23459

specificity the interim amendment's
requirements for the timing of the
submission of the MBE information to
recipients. Several recipients
commented that, in their own
procurement practices, it made better
sense to require the submission of this
information at a time other than before
the "award" of the contract. One State's
DOT, for example, said that in its
procurement process, the appropriate
time to require submission of the
information was not “award” but rather
“execution,” the time at which the state
made its binding commitment to the
contractor. The Department believes
that these recipients’ requests for
greater flexibility in the timing of the
submission of MBE information have
merit. Therefore, this subparagraph
permits recipients to select the time at
which they require MBE information to
be submitted, so long as the time of
submission is before the recipient binds
itself to the performance of the contract
by the apparent successful competitor.

The Department did not adopt a
comment by several other commenters
that MBE information should be
permitted to be submitted, and
compliance with good faith efforts
determined, after the recipient has
awarded and signed the contract and a
contractor's performance has already
hegun. While provisions that permit this
approach are among those that the
Department may wish to consider as
part of its comprehensive revision of the
rule, the Department does not believe
that it is necessary or appropriate to
make this more fundamental change in
its approach at this time. The
determination by the recipient that the
contractor has met the goal or made
good faith efforts, under this interim
amendment, continues to be made
before the recipient commits itself to the
performance of the contract by the
apparent successful bidder. This interim
amendment, again, was intended to
correct an immediate problem with
respect to the contract award
mechanism while creating as little
disruption as possible in recipients’
existing MBE programs.

Paragraph (h)(2). This paragraph is
adopted, with one substantive change,
from § 23.45(h)(1)(ii) of the NPRM. It
provides that if the MBE participation
submitted does not meet MBE contract
goals (including separate goals for
women-owned businesses), the apparent
successful competitor must satisfy the
recipient that the competitorimade good
faith efforts to meet the goals. This
section is at the heart of the change
made by the interim amendment. As
previously noted, different categories of

commenters had widely divergent views
on the wisdom of adopting this
amendment. The Department is
persuaded that the change is advisable.
As a matter of policy, this Department,
and the entire Administration, are
committed to achieving legitimate
regulatory objectives with the least
possible burden on affected parties.

The Department believes that
prohibiting discrimination against
minority and women-owned businesses
and ensuring that such businesses have
full opportunity to participate in DOT-
assisted programs are legitimate
government objectives.

The Department has also concluded,
however, that requiring recipients to use
the contract award mechanism in the
existing § 23.45(i) is an unduly
burdensome means of achieving this
objective. In addition, the uncertainty
surrounding the legal validity of the
existing contract award mechanism has
made rational and consistent
administration of the Department's MBE
program difficult. In the interim period
to be covered by this amendment, the
Department believes that changing the
regulation’s requirements to make them
less burdensome will not adversely
affect the Department’s ability to carry
out the objectives desaribed above.

Subparagraph (i). The preamble to the
NPRM stated that recipients who
wished to continue using MBE programs
employing the contract award
mechanism of the existing § 23.45 (h)
and (i) could continue to do so. Several
recipients commented that they wanted
a provision to be inserted in the text of
the amendment itself ensuring that they
could continue to use mechanisms of
their own choice that differ from or went
beyond the good faith efforts approach
of the interim amendment. These
commenters were concerned that, in the
absence of such language, the
amendment could be read as limiting
them to the good faith efforts approach.
A few non-minority contractors
commented to the opposite effect; that
is, they believed that the interim
amendment should explicitly prohibit
recipients from going beyvond the good
faith efforts approach.

In the Department's view, this interim
amendment—which is to be in effect
only until a comprehensive revision of
the rule is completed—should permit
recipients the maximum degree of
flexibility and confront them with the
minimum possible disruption. In
addition, some recipients who
commented on this issue noted that they
had MBE programs that differed both
from the contract award mechanism of
the existing DOT regulation and from
the good faith efforts approach of the

interim amendment. We agree with
these recipients that they should be
permitted to use the mechanism of the
original § 23.45 (h) and (i) or another
system of their own choice, as long as it
is as effective or more effective in
achieving the regulatory objectives as
the good faith efforts approach. The
good faith efforts approach of the
interim amendment is designed to
establish a minimum, not a maximum,
level of recipient program strength. The
funding that DOT recipients receive for
DOT-assisted programs and projects
will not be adversely affected in any
way by the choice the recipient makes
under this paragraph.

This subparagraph also provides that
if a recipient intends to use a
mechanism other than the good faith
efforts mechanism set forth in this
amendment, it must write a letter to the
appropriate DOT office concerning the
content of the requirements it has
prescribed within a month of this
amendment's effective date. The DOT
office concerned, for these purposes, is
the same DOT office to which the
recipient submitted its MBE program
under 49 CFR Part 23, DOT approval of
requirements differing from those set
forth in this amendment is not
necessary.

Subparagraph (1i). 1f DOT determines
that alternative requirements
established by a recipient are not as or
more effective than the good faith efforts
requirement of this interim amendment,
DOT may subsequently direct the
recipient to award contracts according
to the good faith efforts requirement of
the interim amendment in place of the
recipient's own procedure. This
determination is not a finding of
noncompliance with the regulation, but
merely an administrative decision that
the recipient’s chosen mechanism will
be less effective in ensuring
opportunities for MBE participation in
DOT-assisted contracts.

Effect on Pending Procurements

Solicitations issued on or after the
effective date of this amendment may
employ the amendment’s good faith
efforts mechanism. Solicitations issued
before this amendment's effective date,
however, were required to comply with
the requirements of former § 23.45(h)
and (i). It is likely that, in a number of
cases, recipients will have issued
solicitations before the effective date of
this amendment, with contract award
scheduled for after the effective date.

The Department intends that
recipients may use the good faith efforts
approach with respect to any contract
award that occurs on or after the
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amendment’s effective date.
Consequently, insofar as compliance
with DOT regulatory requirements is
concerned, a recipient may use the good
faith efforts approach to award such a
contract even though the solicitation
was issued before the effective date of
the amendment. Of course, recipients’
actions must also conform to their own
procurement laws, rules and practices.
Where a recipient issued a solicitation
saying that the contract would be
awarded according to the “conclusive
presumption mechanism of the original
§ 23.45 (h) and (i), the recipient may
need to amend the solicitation or take
other action in order to award the
contract under this amendment's good
faith efforts approach.

Effect on MBE Programs Approvals

The Department has rejected, or has
withheld approval of, a number of
recipients’ MBE programs because these
programs do not conform to the
requirements of § 23.45 (h) and (i) of the
original MBE regulation. The
Department is now in the position to be
able to approve any recipient’s MBE
program the contract award mechanism
of which is consistent with the terms of
this interim amendment, as long as all
other portions of the MBE program are
also acceptable. Approval of MBE
programs may still be withheld pending
resolution of problems in other areas of
programs, however. Also, the
Department will accept modifications of
previously approved programs that
conform to this interim amendment.

Paragraph (h){3). This paragraph is
substantively unchanged from the
NPRM, except that, lo be consistent with
paragraph (h)(2), language has been
inserted to recognize that recipients may
establish requirements in lieu of the
good faith efforts approach. Where a
recipient does so, receiving a contract is
conditioned on meeting the recipient’s
requirements.

Appendix A. A number of commenters
complained that the discussion of the
“good faith efforts” in the preamble to
the NPRM was not sufficiently explicit.
To some extent, this criticism was of the
concept of the good faith efforts itself.
That is, some commenters felt that
“good faith efforts” is an inherently
subjective, judgmental term that makes
adequate evaluations of contractor
efforts difficult. Some of these
commenters recommended that the
regulation include a specific and explicit
set of criteria for what constitutes a
good faith effort. The Department did
not adopt this recommendation. In the
Department’s view, determinations
concerning good faith efforts inherently
involve the exercise of discretion and

judgment. An attempl to provide &
specific and explicit set of criteria,
sufficient to cover all situations with
precision, could produce a document
that would be too large and complex.
This is not a desirable result, However,
the Department did adop! the suggestion
that guidance concerning good faith
efforts should be attached to the
regulation.

For this reason, the Department has
expanded its guidance on this subject
and transferred it from the preamble to
Appendix A. As Appendix A states, the
contractor’s efforts, in order to be
viewed as good faith efforts, must be
those that one could reasonably expect
a contractor to take if the contractor
were actively and aggressively seeking
to meet the MBE goals. The level of
efforts required is a level that could be
expected to meet the MBE goals, not
merely to obtain some MBE
participation. Pro forma efforts, of
course, do not constitute good faith
efforts.

In looking at a contractor's efforts, the
recipient should focus not on the
contractor’s state of mind or sincerity
but rather upon whether the efforts the
contractor actually made could
reasonably be expected to produce a
level of MBE participation sufficient to
meet the goals. It is this kind of effort
that represents the “good hard try"
spoken of in the preamble to the NPRM.

Appendix A includes a list of types of
efforts by contractors through which
they could obtain MBE participation and
meet contract goals. Despite the
statement in the preamble to the NPRM
that the list was not intended to be a
mandatory checklist, some commenters
were still concerned that recipients
would view the items on the list as
mandatory. The Department reiterates
that it does not intend to require
recipients to require contractors to make
any one or any combination of the kinds
of efforts set forth in the list. The use of
this list, or items on it, by recipients is
discretionary. Nor is the list intended to
be exhaustive or exclusive.

A number of commenters, particularly
among non-minority contractors,
expressed concern about the language of
one or another of the items on the list. In
most cases, the concern was thatif a
recipient insisted that a contractor make
a certain kind of effort, contractors
would be adversely affected. Because
the items on the list are merely
suggestions of things at which recipients
may look, and are not being mandated
by the Department, the Department is
satisfied that it is not imposing
unrealistic or unworkable requirements
through this guidance. If recipients
exercise their discretion, with respect to

the efforts they demand of contractors
in' @ way that the contractors believe is
adverse to their interests, the
contractors and recipients involved
should resolve the differences among
themselves. Consistent with the
Department's desire to permit flexibilit,
to recipients in the implementation of
the regulation, we do not believe that it
is appropriate for the Department to
assume an overly prescriptive role in
this area.

The Department did make a few
minor changes to the list of kinds of
efforts as the result of comments. In item
number 1, the Department added the
word “contracting” to ensure that the
Department was not misunderstood to
focus its program solely on
subcontracting. In item 3, language was
added relating to the timeliness of notic:
provided to MBEs concerning
contracting opportunities, In item 5, the
Department added language to specify
that one type of effort that could be
included was breaking down contracts
into economically feasible units to
facilitate MBE participation. In item
number 8, the Department added
assistance with lines of credit to the
kinds of assistance which contractors
might provide MBEs. Finally, the
Department added a new number 9 to
the list, concerning the use by the
contractor of minority organizations and
other resources to obtain MBE
participation.

Effective Date

The Department of Transportation is
making this rule effective immediately.
This rule involves matters relating to
public grants. Consequently, because of
the exception of matters relating to
public grants from the rulemaking
requirements of the Administrative
Procedure Act (5 U.S.C. 553(a)(2)), the
Act's requirement that a rule be
published 30 days before its effective
date (5 U.S.C. 5653(d)) does not apply to
this rule.

Under the Department's Regulatory
Policies and Procedures, the Department
may make a rule effective upon A
publication if it publishes a statement of
its reasons for the action. The
Department believes that it would be
impracticable or contrary to the public
interest to delay the effective date of
this rule for the following reasons:

1. Recipients are delaying
procurements in order that solicitations
can be issued under the terms of this
amendment. Other recipients are
intending to amend solicitations or
resolicit contracts under the
amendment's provisions. To delay the
effective date of the rule for 30 days
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would delay procurements, cause Issued in Washington, D.C. on April 22, of this subsection instead of the
confusion among recipients and 1981. requirements it has prescribed.
contractors, and potentially hold up Drow Lowis, : (3) Meeting MBE contract goals,
work on DOT-assisted projects. Secretary of Transportation. making good faith efforts as provided in
2. This amendment is designed to Accordingly, 49 CFR Part 23 is paragraph (h)(2) of this section, or
relieve a regulatory burden by amended by revising § 23.45 (h): meeting requirements established by
eliminating & requirement that the removing paragraph (i); and adding recipients in lieu of good faith efforts, is

Department has concluded should no
longer be in effect. If, as the Department
helieves, it is in the public interest to
effect regulatory relief with respect to
the MBE contract award mechanism,
then it is clearly contrary to the public
interest to postpone the implementation
of this relief.

3. A significant number of lawsuits are
still pending with respect to the MBE
regulation. It is in the public interest to
resolve expeditiously the issues in these
|awsuits. The final interim amendment
is expected to facilitate this process, and
consequently should be made effective
as soon as possible.

The policy official responsible for
making the determination concerning
the effective date of the rule is John
Fowler, General Counsel of the
Department of Transportation.

Regulatory Evaluation

Consistent with the Department of
Transportation’s Regulatory Policies and
Procedures, the Department has
prepared a Regulatory Evaluation in
cannection with this rulemaking. The
Regulatory Evaluation is on file in the
office of the Assistant General Counsel
for Regulation and Enforcement,
Department of Transportation, Room
10421, 400 7th Street SW., Washington
D.C. The phone number of this office is
202-426~4723. The public may review
the Regulatory Evaluation at this office
from 8:00 a.m. to 5:00 p.m. Monday—
Friday, or may call the office and
request that a copy be mailed.

Regulatory Flexibility Act Determination

The Department has determined that
this interim amendment will not have
significant economic effects on a
significant number of small entities. The
regulation is essentially a relaxation of a
regulatory burden that many business
and recipient organizations believed
that the existing regulation imposed. By
ensuring that the low bidder will have a
full opportunity to obtain contracts in all
cases, so long as that bidder makes good
faith efforts to meet MBE contract goals,
the regulation may reduce potential
costs to business and government. Any
impact that the regulation has with
respect to small businesses and other
small entities, therefore, is likely to be a
positive impact.

Appendix A to the section to read as
follows:

§23.45 [Amended)

(h) A means to ensure that
competitors make good faith efforts to
meet MBE contract goals:

(1) For all contracts for which contract
goals have been established, the
recipient shall, in the solicitation, inform
competitors that the apparent successful
competitor will be required to submit
MBE participation information to the
recipient and that the award of the
contract will be conditioned upon
satisfaction of the requirements
established by the recipient pursuant to
this subsection.

(i) The apparent successful
competitor's submission shall include
the following information:

(A) The names and addresses of MBE
firms that will participate in the
contract;

(B) A description of the work each
named MBE firm will perform;

(C) The dollar amount of participation
by each named MBE firm.

(ii) The recipient may select the time
at which it requires MBE information to
be submitted. Provided, that the time of
submission shall be before the recipient
commits itself to the performance of the
contract by the apparent successful
competitor.

(2) If the MBE participation submitted
in response to paragraph (h)(1) of this
section does not meet the MBE contract
goals, the apparent successful
competitor shall satisfy the recipient
that the competitor has made good faith
efforts to meet the goals,

(i) The recipient may prescribe other
requirements of equal or greater
effectiveness in lieu of good faith efforts.
Any recipient choosing alternative
requirements shall inform the DOT
office concerned by letter of the content
of the requirements it has prescribed
within 30 days of the effective date of
this subsection. The recipient may put
these alternative requirements into
effect immediately and prior DOT
approval of alternative requirements is
nol necessary.

(ii) If the Department determines that

. the alternative requirements are not as

or more effective than the good faith
efforts provisions of this subsection, the
Department may require the recipient to
use the good faith efforts requirements

a condition of receiving a DOT-assisted
contract for which contract goals have
been established.
(i) (Reserved)

Appendix A—Guidance Concerning Good
Faith Efforts

To determine whether a competitor that
has failed to meet MBE contract goals may
receive the contract, the recipient must
decide whether the efforts the competitor
made to obtain MBE participation were
“good faith efforts” to meet the goals. Efforts
that are merely pro forma are not good faith
efforts to meet the goals, Efforts to obtain
MBE participation are not good faith efforts
to meet the goals, even if they are sincerely
motivated, if, given all relevant
circumstances, they could not reasonably be
expected to produce a level of MBE
participation sufficient to meet the goals. In
order to award a contract to a competitor
that has failed to meet MBE contract goals,
the recipient must determine that the
competitor’s efforts were those that, given all
relevant circumstances, a competitor actively
and aggressively seeking to meet the goals
would make.

To assist recipients in making the required
judgment, the Department has prepared a list
of the kinds of efforts that contractors may
make in obtaining MBE participation. It is not
intended to be & mandatory checklist; the
Department does not require recipients to
insist that a contractor do any one, or any
particular combination, of the things on the
list. Nor is the list intended to be exclusive or
exhaustive, Other factors or types of efforts
may be relevant in appropriate cases. In
determining whether a contractor has made
good faith efforts, it will usually be important
for a recipient to look not only at the different
kinds of efforts that the contractor has made,
but also the quantity and intensity of these
efforts,

The Department offers the following list of
kinds of efforts that reciplents may consider:
(1) Whether the contractor attended any
pre-solicitation or pre-bid meetings that were
scheduled by the recipient to inform MBEs of
contracting and subcontracting opportunities;
(2) Whether the contractor advertised in
general circulation, trade association, and

minority-focus media concerning the
subcontracting opportunities;

(3) Whether the contractor provided
written notice to a reasonable number of
specific MBEs that their interest in the
contract was being solicited, in sufficient
time to allow the MBEs to participate
effectively;

(4) Whether the contractor followed up
initial solicitations of interest by contacting
MBEs to determine with certainty whether
the MBEs were interested:
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(5) Whether the contractor selected
portions of the work to be performed by
MBEs in order to increase the likelihood of
meeting the MBE goals {including, where
appropriate, breaking down contracts into
econamically feasible unils to facilitate MBE
participation)

{6) Whether the contractor provided
interested MBEs with adequate information
about the plans, specifications and
requirements of the contract;

(7) Whether the contractor negotiated in
good faith with interested MBEs, not rejecting
MBEs as unqualified without sound reasons
based on a thorough investigation of their
capabilities;

(8) Whether the contractor made efforts to
assist interested MBEs in obtaining bonding,
lines of credit, or insurance required by the
recipient or contractor; and

(8) Whether the contractor effectively used
the services of available minority community
organizations; minority contractors' groups;
local, state and Federal minority business
assistance offices; and other organizations
that provide assistance in the recruitment
and placement of MBEs.

(Title VI of the Civil Rights Act of 1964;
Section 30 of the Airport and Airway
Development Act of 1970, as amended;
Section 905 of the Railroad Revitalization and
Regulatory Reform Act of 1976; Section 19 of
the Urban Mass Transportation Act of 1964,
us amended; 23 U.S.C. 324; Executive Order
11625; Executive Order 12138)

[FR Doc. 81-12620 Piled 4-24-81: 8:45 am|

BILLING CODE 4910-62-M -
Research and Special Programs
Administration

49 CFR Parts 171 and 178

[Docket No. HM163E; Amdt. Nos. 171-81,
173-146,177-54, 178-66)

Withdrawal of Bureau of Explosives
Delegations of Authority and
Miscellaneous Amendments

Correction

In FR Doc. 81-11604, published at page
22194 in the issue of Thursday, April 16,
1981, make the following corrections:

1. on page 22195, second column, the
section heading now reading

§171.6 Matter incorporated by reference
should read

§171.7 Matter Incorporated by reference.

2. On page 22196, first column, the
section heading now reading

§17859-16 Porous filling
should read

§178.59-16 Porous filling.
BILLING CODE 1505-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 671

Commercial Tanner Crab Fishery off
the Coast of Alaska

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: The Director, Alaska Region,
(Regional Director), National Marine
Fisheries Service (NMFS), closes by
field order the North Mainland Section
of the Kodiak District in Registration
Area | to fishing for Tanner crab
(Chionoecetes spp) by vessels of the
United States. This action is necessary
because the desired harvest level in this
section of the Kodiak District has been
reached. The action will prevent
overfishing on localized stocks of
Tanner crab.

DATES: Effective date: April 22, 1981
until 11:59 p.m., Alaska Daylight Time,
April 30, 1981, Comment date: Public
Comments must be received on or
before May 7, 1981.

ADDRESS: Comments may be sent to
Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, Alaska
99802.

FOR FURTHER INFORMATION CONTACT:
Robert McVey, 907-586-7221.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for the
Commercial Tanner Crab Fishery off the
Coast of Alaska (FMP) provides for in-
season adjustments to fishing seasons
and areas. Implementing rules in 50 CFR
Part 671 specify in § 671.27(b) that these
decisions shall be made by the Regional
Director under the criteria set out in that
section. On June 17, 1980, the Assistant
Administrator for Fisheries, NOAA,
delegated to the Regional Director
authority to promulgate field orders
making in-season adjustments.

50 CFR 671.26(f) creates four districts
within Registration Area J. One of these
is the Kodiak District which is managed
by the Alaska Department of Fish and
Game (ADF&G) as eight separate
sections. The Tanner crab stock in each
section is evaluated individually to
determine its abundance and status.
Amendment 6 to the FMP will establish
the same eight sections to be consistent
with the State's management regime;
final rules to this effect have not yet
been promulgated.

The sections were created, in part, to
prevent overfishing of individual Tanner

crab stocks by allowing closure of a
particular section when the desired
harvest level in that section is reache
The optimum yield is nine to fifteen
million pounds for the entire Kodiak
District: a guideline harvest level of 1
million pounds for the North Mainland
Section was adopted by the Alaska
Board of Fisheries in December 1980
This harvest level was based on a 40
percent exploitation of the legal size
crabs determined to be present
following the 1980 indexing survey
conducted by ADF&G.

Although the 1981 season opened
January 22, active fishing has occurred
only since February 25 due to delays i
arriving at a price settlement between
the fishermen and the processors. The
average number of crabs caught per po
has declined from 45 to about 28 since
fishing commenced. Catch per unit of
effort is less, therefore, than in 1980
when the number of crabs caught per
pol started at 70 and declined to 30 by
the end of the season. The smaller
number of crabs caught per pot this yea:
compared to last year indicates the
population size is indeed smaller as
predicted by the 1980 survey.

Based on fishery performance and the
estimate of stock size the harvest level
should be held to 1.1 million pounds.
This amount will be harvested by March
12, 1981.

In light of this information, the
Regional Director has found that the
condition of Tanner crab stocks in the
North Mainland Section is substantially
different from that anticipated at the
beginning of the fishing year, and that
this circumstance reasonably supports
the closure of the North Mainland
Section for the rest of the 1980-81 fishing
year rather than at 11:58 p.m., Alaska
Daylight Time, on April 30, 1981. Tanner
crab may still be taken from January 5
until April 30 in the Kodiak District
unless closed by field order, except in
that portion of the Kodiak District
between 156°20'13"W. longitude
(Kilokak Rocks) and 157°35"W.
longitude (Cape Kumlik) where Tanner
crab may be taken from January 5
through May 15.

Because the information upon which
the Regional Director based his finding
has only recently become available, it
would be impracticable to provide a
meaningful opportunity for prior public
notice and comment on this field order
and still impose the promp! closure
which sound conservation of the
resource and the prevention of
overfishing appear at this point to
demand. The Regional Director therefore
finds, under 5 USC § 553(b)(B) and
(d)(3), and under 50 CFR 671.27(b)(4)(i)
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that there is good cause for not
providing opportunity for public
advance notice and public comment on
this field order prior to its promulgation,
and for not allowing the pasage of the
normal 30-day period before it goes into
offect, Therefore, under 50 CFR
§71.27(a)(2). this field order shall
become effective immediately following
its filing for publication in the Federal
Register and publication for 48 hours
through ADF&G procedures. Under 50
CFR § 671.27(b)(4)(iii), public comments
on this field order may be submitted to
the Regional Director at the address
stated above for 15 days following the
offective date. During the 15-day
comment period, the data upon which
this field order is based will be
available for public inspection during
business hours (8:00 a.m.—4:30 p.m.) at
the NMFS Kodiak field office, ADF&G
Building, at Kashevaroff and Mission
Roads, Kodiak, Alaska. The Regional
Director will reconsider the necessity of
this field order in light of the comments
received, and subsequently published in
the Federal Register a notice either
extending, modifying, or rescinding this
field order.

A final environmental impact
statement was prepared on approval
and implementation of the FMP under
section 102(2)(C) of the National
Environmental Policy Act, and is on file
with the Environmental Protection
Agency.

The Acting Administrator, NOAA, has

determined that this field order is nota _

“major rule” requiring a regulatory
impact analysis under Executive Order
12291, because: (1) it will not result in an
annual effect on the economy of $100
million or more; (2} it will not result in a
major increase in costs or prices for
consumers, individuals, industries,
Federal, State, or local government
agencies, or geographic regions; and (3)
it will not result in significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. By enhancing the long-term
productivity of the Tanner crab fishery
resource and thus increasing the long-
term availability of Tanner crab to
domestic fishermen and consumers, this
field order can be expected to enhance
investment in and the productivity of the
United States fishing industry; to lower
Tanner crab prices to consumers; and to
enhance the ability of the United States
fishing industry to compete in foreign
shellfish markets. The short-term
restrictions imposed by this field order
are not expected to result in

' countervailing short-term decreases in

investment, productivity, and
competitiveness or in significant
increases in consumer prices, because
(1) the total amount of crab involved in
the closure is relatively small, (2) the
anticipated harvest of 1.1 million pounds
is well within reasonable expectations
for yield from the fishery in 1981, and (3)
alternative fishing grounds are available
to participants in the fishery near the
area to be closed. This field order
implements existing regulations under
the FMP. For these same reasons, the
Acting Administrator, NOAA,
determines that this field order will not
have a significant economic impact on a
substantial number of small entities, and
thus does not require the preparation of
a regulatory flexibility analysis under 5
USC §§ 603 and 804. Finally this action
does not increase the Federal
paperwork burden for individuals, small
businesses, and other persons, under the
Paperwork Reduction Act of 1980.

Because of the need outlined above
for prompt action to protect the Tanner
crab resource from overfishing, this field
order responds to an emergency
situation within the meaning of section 8
of Executive Order 12291 and is thus
exempt from the requirement of section
3(c)(3) of that Order that it be submitted
to the Director of the Office of
Management and Budget 10 days prior
to publication. This field order is being
transmitted to the Director
simultaneously with its filing in the
Federal Register.

Signed on behalf of the Regional Director in
Washington, D.C., this 22 day of April, 1981.
Robert K. Crowell,

Deputy Executive Director, National Marine
Fisheries Service.

50 CFR Part 671 is amended as
follows:

1. The authority citation for Part 671
reads as follows:

Authority: 16 U.5,C. 1801 & seq.

2. In Part 671, § 671.26 is amended by
adding paragraph (f)(5) as follows:

§671.26 Season and gear restrictions.
(f) Registration Area J. * * *

' (5) Early Closure of 1981 Fishing Year
in North Mainland Section of Kodiak
District. Notwithstanding paragraph
(£)(2)(i) of this section, the taking of
Tanner crab is prohibited after 12:00
noon, Alaska Standard Time, on April
22,1981, in that portion of the Kodiak
District north of 58° N. latitude and west
of a line from 58°51' N. latitude, 152°45’
W. longitude to 58" N. latitude, 154° W.
longitude. This paragraph (f)(5) shall

expire at 11:59 p.m., Alaska Daylight
Time, on April 30, 1981,

PR Doc. 81-12571 Filed 4-22-81: 45 am)

BILLING CODE 3510-22-M

50 CFR Part 671

Commercial Tanner Crab Fishery off
the Coast of Alaska.

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rules.

suMMARY: The Director, Alaska Region,
(Regional Director), National Marine
Fisheries Service (NMFS), closes by
field order (1) the Southern District in
Registration Area H, and (2) the
Westside Section of the Kodiak District
in Registration Area |, to fishing for
Tanner crab by vessels of the United
States effective April 22, 1981, rather
than on April 30, 1881. NMFS estimates
that the desired harvest level for the
Southern District of 1.25 million pounds
and for the Westside Section of 500,000
pounds was achieved on March 18, 1981,
and March 23, 1981, respectively. The
Regional Director is taking this
conservation measure to prevent
overfishing of Tanner crab stocks in
these areas.

DATES: April 22, 1981.

Effective date: Until 11:59 p.m., ADT,
April 30, 1981.

Comment date: Public comments are
invited until May 7, 1981.
ADDRESS: Comments may be sent to
Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, Alaska
99802,
FOR FURTHER INFORMATION CONTACT:
Robert W. McVey (address above).
Telephone (907) 586-7221.
SUPPLEMENTARY INFORMATION: The
Tanner crab fishery management plan
(FMP) provides for in-season
adjustments to season and area
openings and closures. Implementing
rules at 50 CFR 671.27(b) specify that
these decisions shall be made by the
Regional Director under the criteria set
out in that section. On June 17, 1980, the
Assistant Administrator for Fisheries,
NOAA, delegated to the Regional
Director authority to promulgate field
orders making in-season adjustments.

Southern District

50 CFR 671.26(e) creates six districts
within Registration Area H (Cook Inlet)
to prevent overfishing of individual
Tanner crab stocks by allowing closure
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of a particular district when the desired
harvest level in that district is reached.
The FMP states that there are “three
Tanner crab stock units within the Cook
Inlet area that are separated
geographically.” One of these stock
units is the Southern, or Kachemak Bay,
stock, 50 CFR 671.26{¢)(2)(i) currently
provides that the season for harvest of
Tanner crab by vessels of the United
States is December 1 through April 30 in
the Southern District.

The overall optimum yield (OY) for all
of Registration Area H is 5.3 million
pounds; the State of Alaska's 1980
Tanner crab index survey indicates that
there were 1.0 to 1.5 million pounds of
legal male Tanner crab available for
harvest in the Southern District. The
actual desired harvest is the midpoint of
the range, or about 1.25 million pounds,
which is based on a direct correlation
between the catch of legal male Tanner
crab during the index survey and the
amount of available legal crab. Catch
per unit of effort (CPUE) from December
1, 1980 through March 1981 declined
from 10.0 crabs per pot to 1.1 crabs per
pot. The declining CPUE substantiates
the results of the index survey and
indicates that the optimum yield can not
be achieved without harm to the
resource. [t is estimated that the desired
harvest of 1.25 million pounds of crab
was achieved on March 18, 1981.

Westside Section

50 CFR 671.26(f) creates four districts
within Registration Area J. One of these
is the Kodiak District which is managed
by the Alaska Department of Fish and
Game (ADF&G) as eight separate
sections. The Tanner crab stock in each
section is evaluated individually to
determing its abundance and status,
Amendment #6 to the FMP is expected
to establish the same eight sections, to
be consistent with the State's
management regime; final rules to this
effect have not yet been
promulgated,The sections were created,
in part, to prevent overfishing of
individual Tanner crab stocks by
allowing closure of a particular section
when the desired harvest level in that
section is reached. The optimum yield is
35 million pounds for the entire Kodiak
District; a guideline harvest level or
500,000 pounds for the Westside Section
was adopted by the Alaska Board of
Fisheries in December 1880, This
guideline harvest level was based on an
index survey of abundance conducted in
the Westside Section. The surve
showed a 35% decrease in abundance of
legal size crab in 1980 as compared to
1979. During the Westside Section
fishery, which began January 22, 1981,
CPUE declined over most of the section.

In the portion of the section that
received the most fishing pressure,
CPUE has declined from 50 crabs per
pot to 16 crabs per pot. The declining
CPUE substantiates the results of the
index survey and indicates that the
optimum yield cannot be achieved
without harm to the resource. It is
estimated that the desired harvest level
of 500,000 pounds was achieved on
March 23, 1981.

In light of this information, the
Regional Director has found that the
condition of Tanner crab stocks in the
Southern District and Westside Section
is substantially different from the
condition anticipated at the beginning of
the fishing year and that this
circumstance reasonably supports
closure of the Southern District and
Westside Section for the rest of the
respective fishing years at 12:00 noon,
Alaska Standard Time, on April 22,
1981, rather than on April 30, 1981.

Because the information upon which
the Regional Director based his finding
has only recently become available, it
would be impracticable to provide a
meaningful opportunity for prior public
notice and comment on this field order
and still impose the prompt closure
which sound conservation of the
resource and the prevention of
overfishing appear at this point to
demand. The Regional Director therefore
finds, under 5 U.S.C. 553(b)(B) and (d)(3).
that there is good cause for not
providing opportunity for public
comment on this field order prior to its
promulgation, and for not allowing the
passage of the normal 30-day period
before it goes into effect. Therefore, this
field order shall become effective upon
filing for publication in the Federal
Register and after publication for 48
hours through ADF&G procedures, under
50 CFR 671.27(a){2). Under 50 CFR
671.27(b)(4). public comments on this
field order may be submitted to the
Regional Director at the address stated
above for 15 days following the effective
date. During the 15-day comment period,
the data upon which this field order are
based will be available for public
inspection during business hours (8:00
a.m.~4:30 p.m.) at the NMFS Kodiak field
office, ADF&G Building, at Kashevaroff
and Mission Roads, Kodiak, Alaska. The
Regional Director will reconsider the
necessity of this field order in light of
the comments received, and
subsequently publish in the Federal
Register a notice either confirming this
field order’s continued effect, modifying
it, or rescinding it.

A final environmental impact
statement was prepared on approval
and implementation of the FMP

pursuant to section 102(2)(C) of the
National Environmental Policy Act, and
is on file with the Environmental
Protection Agency.

The Acting Administrator of the
National Oceanic and Atmospheric
Administration (NOAA) has determine.
that this field order is not a "major ruli
requiring a regulatory impact analysi
under Executive Order 12291, becaus:
(1) it will not result in an annual effec
on the economy of $100 million or mor
(2) it will not result in a major increas:
in costs or prices to consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions and (3) it will not
result in significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. By enhancing the long-term
productivity of the Tanner crab fishery
resource and thus increasing the long-
term availability of Tanner crab to
domestic fishermen and constiimers, this
field order can be expected to enhance
investment in and the productivity of the
United States fishing industry; lower
Tanner crab prices to consumers; and
enhance the ability of the United States
fishing industry to compete in foreign
shellfish markets. The short-term
restrictions imposed by this field order
are not expected to result in
countervailing short-term decreases in
investment, productivity, and
competitiveness or in significant
increases in consumer prices, because:
(1) the total amount of crab involved in
the closure is relatively small: (2) the
anticipated harvests of 1.25 million
pounds for the Southern District and
500,000 pounds for the Westside Section
are well within reasonable expectations
for yield from the fishery in 1881; and (3)
alternative fishing grounds are available
to participants in the fishery near the
areas to be closed. This field order is, in
fact, merely a predictable
implementation of the existing
regulations implementing the FMP. For
these same reasons, the Acting
Administrator, NOAA, determines that
this field order will not have a
significant economic impact on a
substantial number of small entities, and
thus does not require the preparation of
a regulatory flexibility analysis under 5
U.S.C. 603 and 604. Finally, this action
does not increase the Federal
paperwork burden for individuals, small
businesses, and other persons
(Paperwork Reduction Act of 1980).

Because of the need outlined above
for prompt action to protect the Tanner
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crab resources from overfishing, this
field order responds to an emergency
situation within the meaning of section 8
of Executive Order 12291, and is thus
exempt from the requirement of section
3(c)(3) of that Order that it be submitted
to the Director of the Office of
Management and Budget 10 days prior
to publication. This field order is being
transmitted to the Director
simultaneously with its filing in the
Federal Register.

Signed on behalf of the Regional Director in
washington, D.C., this 22d day of April 1981.
Robert K. Crowell,

Deputy Executive Director, National Marine
Fisheries Service.

50 CFR Part 671 is amended as
follows:

1. The authority citation for Part 671
reads as follows:

Authority: 16 U.S.C. 1801 ! seq.

2. For the reasons set out in the
preamble, § 671.26 is amended by
adding paragraphs (e)(4) and (f)(6) as
follows:

§671.26 Season and gear restrictions.

(e) Registration Area H. * * *

(4) Early Closure of 1981 Fishing Year
in the Southern District.
Notwithstanding paragraph (e)(2)(i) of
this section, the taking of Tanner crab in
the Southern District is prohibited after
6:00 p.m., Alaska Standard Time, on
April 22, 1981. This paragraph (e)(4)
ahall expire at 11:59 p.m., ADT, on April
30, 1981.

(f) Registration Area . * * *

(6) Early Closure of 1981 Fishing Year
in the Westside Section of the Kodiak
District. Notwithstanding paragraph
()(2)(i) of this section, the taking of
Tanner crab is prohibited after 12:00
noon, Alaska Standard Time, on April
22,1981, in the waters north of a line
connecting points (a) and (b), east of a
line connecting points (b), (c), and (d),
south of a line connecting points (d) and
(e), and west of a line from a point (e) to
(f); west of a line from point (g) to (h),
and west of 152°30' W in Shuyak Strait:

Cape lkolik
() 57°1715”" N., 154*47" W.
(if) 57*15' N., 155°30' W.
(iif) 58*00" N., 154°00" W.
(iv) 58°51° N., 152°45' W.
(v) 58°51" N., 152°20' W.
W(vi] northern tip of Shuyak Is., 152°20'

Inner Point
(vii) 57°54" N, 152°47' W.

Afognak Point

(viii) 57°59° N., 152°47°' W.
This paragraph (f)(6) shall expire at
11:59 p.m., ADT, on April 30, 1981.

[FR Doc. 81-12500 Filed 4-22-81: 4:45 pm|]
BILLING CODE 3510-22-M

50 CFR Part 671

Commercial Tanner Crab Fishery Off
the Coast of Alaska

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

sumMARY: The Director, Alaska Region,
(Regional Director), National Marine
Fisheries Service (NMFS), closes by
field order the Eastside Section of the
Kodiak District in Registration Area | to
fishing for Tanner crab by vessels of the
United States effective April 22, 1981,
rather than on April 30, 1981. Analyses
of catch data and the soft-shell
condition of many crabs indicate the
desired harvest level for the Eastside
Section should be held to approximately
800,000 pounds, which was achieved by
March 29, 1981. The Regional Director is
taking this conservation measure to
prevent harm to Tanner crab stocks in
this area.

EFFECTIVE DATE: April 22, 1981 until
11:59 p.m., ADT, April 30, 1881, Public
comments are invited until May 7, 1981.
ADDRESS: Comments may be sent to
Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, Alaska,
99802.

FOR FURTHER INFORMATION CONTACT:
Robert W. McVey (address above).
Telephone (907) 586-7221.
SUPPLEMENTARY INFORMATION: The
Tanner crab fishery management plan
(FMP) provides for in-season 7
adjustments to season and area
openings and closures. Implementing
rules at 50 CFR 671.27(b) state that these
decisions shall be made by the Regional
Director under the criteria set out in that
section. On June 17, 1980, the Assistant
Administrator for Fisheries, NOAA,
delegated to the Regional Director
authority to promulgate field orders
making in-season adjustments.

50 CFR 671.26(f) creates four districts
within Registration Area J. One of these
is the Kodiak District which is managed
by the Alaska Department of Fish and
Game (ADF&G) as eight separate
sections. The Tanner crab stock in each
section is evaluated individually to
determine its abundance and status,

Amendment No. 6 to the FMP is
expected to establish the same eight
sections to be consistent with the State's
management regime; final rules to this
effect have not yet been promulgated.

The sections were created, in part, to
prevent overfishing of individual Tanner
crab stocks by allowing closure of a
particular section when the desired
harvest lavel in that section is reached.
The optimum yield is 35 million pounds
for the entire Kodiak District; a guideline
harvest level of 800,000 pounds for the
Eastside Section was adopted by the
Alaska Board of Fisheries in December
1980. This guideline harvest level was
based on an index survey of abundance
conducted in the Eastside Section. The
survey showed a 84 percent decrease in
abundance of legat size crab in 1980 as
compared to 1979,

Since the season opened on January
22, 1981, nearly 800,000 pounds have
been harvested from the Eastside
Section. Recently, the fleet has
encountered increasing numbers of
recently molted sublegal size crab.
Catch per unit of effort (CPUE) of legal
size crab has declined from 33 crabs per
pot at the start of the season to 22 crabs
per pot. Crabs that have recently molted
have new soft shells that can be
damaged easily.

Because of the soft shell condition and
because the declining CPUE has
substantiated the results of the index
survey, further fishing to achieve the OY
would likely harm the resource.

In light of this information, the
Regional Direetor has found that the
condition of Tanner crab stocks in the
Eastside Section is substantially
different from the condition anticipated
at the beginning of the fishing year, and
that this circumstance reasonably
supports closure.of the Eastside Section
for the rest of the 1981 fishing year at
12:00 noon, Alaska Standard Time, on
April 22, 1981, rather than at 11:59 p.m.,
ADT, on April 30, 1981.

Because the information upon which
the Regional Director based his finding
has only recently become available, it
would be impracticable to provide a
meaningful opportunity for prior public
notice and comment on this field order
and still impose the prompt closure
which sound conservation of the
resource and the prevention of
overfishing appear at this point to
demand. The Regional Director therefore
finds, under 5 U.S.C. 553 (b)(B) and
(d)(3), that there is good cause for not
providing opportunity for public
comment on this field order prior to its
promulgation, and for not allowing the
passage of the normal 30-day period
before it goes into effect. Therefore, this
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field order shall become effective
immediately following its filing for
publication in the Federal and
publication for 48 hours through ADF&G
procedures, under 50 CFR 671.27(a)(2).
Under 50 CFR 671.27(b)(4), public
comments on this field order may be
submitted to the Regional Director at the
address stated above for 15 days
following the effective date. During the
15-day comment period, the data upon
which this field order is based will be
available for public inspection during
business hours (8:00 a.m.—4:30 p.m.) at
the NMFS Kodiak field office, ADF&G
Building, at Kashevaroff and Mission
Roads, Kodiak, Alaska. The Regional
Director will reconsider the necessity of
this field order in light of the comments
received, and subsequently publish in
the Federal Register a notice either
confirming this field order's continued
effect, modifying it, or rescinding it.

A final environmental impact
statement was prepared on approval
and implementation of the FMP under
section 102(2)(C) of the National
Environmental Policy Act and is on file
with the Environmental Protection
Agency.

The Acting Administrator of the
National Oceanic and Atmospheric
Administration (NOAA) has determined
that this field order is not a “major rule”
requiring a regulatory impact analysis
under Executive Order 12291, because
(1) it will not result in an annual effect
on the economy of $100 million or more;
(2) it will not result in a major increase
in costs or prices to consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (3) it will not
result in significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. By enhancing the long-term
productivity of the Tanner crab fishery
resources and thus increasing the long-
term availability of Tanner crab to
domestic fishermen and consumers, this
field order can be expected to enhance
investment in and the productivity of the
United States fishing industry; lower
Tanner crab prices to consumers; and
enhance the ability of the United States
fishing industry to compete in foreign
shellfish markets. The short-term
restrictions imposed by this field order
are not expected to result in
countervailing short-term decreases in
investment, productivity, and
competitiveness or in significant
increases in consumer prices, because
the total amount of crab involved in the

closure is relatively small. The
anticipated harvest of 800,000 pounds
for the Eastside Section is well within
reasonable expectations for yield from
the fishery in 1981. This field order is, in
fact, merely a predictable
implementation of the existing
regulations implementing the FMP.
Alternative fishing grounds are
available to participants in the fishery
near the area to be closed. For these
same reasons, the Acting Administrator
determines that this field order will not
have a significant impact on a
substantial number of small entities, and
thus does not require the preparation of
a regulatory flexibility analysis under 5
U.S.C. 603 and 604. Finally, this action
does not increase the Federal
paperwork burden for individuals, small
business and other persons (Paperwork
Reduction Act of 1980).

Because of the need outlined above
for prompt action to protect the Tanner
crab resources from overfishing, this
field order responds to an emergency
situation within the meaning of section 8
of Executive Order 12291, and is thus
exempt from the requirement of section
3(c)(3) of that Order that it be submitted
to the Director of the Office of
Management and Budget 10 days prior
to publication. This field order is being
transmitted to the Director
simultaneously with its filing in the
Federal Register.

Signed on behalf of the Regional Director in
Washington, D.C., this 22nd day of April,
1961,

Robert K. Crowell,
Deputy Executive Director, National Marine
Fisheries Service.

50 CFR Part 671 is amended as
follows:

1. The authority citation for Part 671
reads as follows:

Authority: 16 U.S.C. 1801 et seq.

2. For the reasons set out in the
preamble, § 671.26 is amended by

adding paragraph (f)(7) as follows:
§671.26 Season and gear restrictions.

{f) Registration Area ].* * *

(7) Early Closure of 1981 Fishing Year
of the Eastside Section of the Kodiak
District. Notwithstanding paragraph
(f)(2)(i) of this section, the taking of
Tanner crab is prohibited after 12:00
noon, Alaska Standard Time, on April
22,1981, in that portion of the Kodiak
District southwest of a line extending
145°T from Cape Chiniak (57°37' N
latitude, 152°10° W longitude), northeast
of a line extending 168°T from Cape
Barnabas (57°09' N latitude, 152°53' W

longitude), and east of Old Harbor
Narrows on Kodiak Island at 153°16' W
longitude. This paragraph (f)(7) shall
expire at 11:59 p.m., ADT, on April 30,
1981.

|FR Doc. 81-12567 Filed 4-22-81: 4:45 pm)]

BILLING CODE 3510-22-M

50 CFR Part 671

Commercial Tanner Crab Fishery off
the Coast of Alaska

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)
Commerce.

ACTION: Final rules.

SUMMARY: The Director, Alaska Region,
(Regional Director), National Marine
Fisheries Service (NMFS), closes by
field order (1) part of the Northeast
Section in the Kodiak District and (2) the
Chignik District in Registration Ares |
to fishing for Tanner crab by vessels of
the United States effective upon the
filing of this notice in the Federal
Register, rather than on April 30, 198
and May 15, 1981, respectively.
Analyses of catch data indicate the
desired harvest levels for part of the
Northeast Section and for the Chignik
District were achieved on April 6, 1981,
and April 10, 1881, respectively. The
Regional Director is taking this
conservation measure to prevent
overfishing of Tanner crab stocks in
these areas.

EFFECTIVE DATES: April 22, 1981 until
11:59 p.m., ADT, April 30, 1981, for part
of the Northeast Section and until 12:00
noon, ADT, May 15, 1981, for the
Chignik District.

Public comments are invited until May
7, 1981,
ADDRESS: Comments may be sent lo
Robert W. McVey, Director, Alaska
Region, National Marine Fisheries
Service, P.O. Box 1668, Juneau, Alaska
99802.

FOR FURTHER INFORMATION CONTACT:
Robert W. McVey (address above).
Telephone (907) 586-7221.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for the
Commercial Tanner Crab Fishery Off
the Coast of Alaska (FMP) provides for
in-season adjustments to season and
area openings and closures.
Implementing rules at 50 CFR 671.27({b)
specify that these decisions shall be
made by the Regional Director under
criteria set out in that section. On June
17, 1980, the Assistant Administrator for
Fisheries, NOAA, delegated to the
Regional Director authority to
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promulgate field orders making in- regime. Final rules to this effect have not  hours through ADF&G procedures, under
season adjustments. yet been promulgated. Although an 50 CFR 671.27(a)(2). Under 50 CFR
Part of the Northeast Section optimum yield of five million pounds has  671.27(b)(4), public comments on this

50 CFR 671.26(f) creates four districts
within Registration Area J. One of these
is the Kodiak District which is managed
by the Alaska Department of Fish and
Game [ADF&G) as eight separate
sections. The Tanner crab stock in each
section is evaluated individually to
determine its abundance and status.
Amendment #6 to the FMP is expected
to establish the same eight sections to
be consistent with the State's
management regime; final rules to this
effect have not yet been promulgated.

The sections were created, in part, to
prevent overfishing of individual Tanner
crab stocks by allowing closure of a
particular section when the desired
harvest level in that section is reached.
The optimum yield of the Kodiak
District is set at 35 million pounds; a
guideline harvest level of 2.6 million
pounds for the Northeast Section was
adopted by the Alaska Board of
Fisheries in December 1980. This harvest
level is based on the relative abundance
of legal crabs observed in the crab
indexing surveys conducted in 1979 and
1980. The 1981 fishing season
commenced January 22. During the
fishing season most of the effort has
occurred in an area south of the latitude
of Tonki Cape (58°20" N. latitude),
excluding all waters of Tonki Bay, and
as of March 30, about 2.1 million pounds
had been harvested. Catch per unit of
cffort (CPUE) has declined from an
average of 41 crabs per pot to 21 crabs
per pot over the area. The
CPUE indicates the stock is now at a
low level. Further fishing to achieve the
full 2.6 million pound guideline harvest
level in this area would result in
overfishing. Recent landings showed
that some of the crabs had molted and
were in a soft shell condition. Until their
shells harden the crabs can be easily
injured, if landed. Soft shell crabs are
economically undesirable and are
subject to increased mortality if
discarded in an injured condition. This
closure will encourage fishing in the
remaining open area of the Northeast
Section.

Chignik District

The South Peninsula District, also
established by 50 CFR 671.26(f), is
managed by the ADF&G as two separate
districts, the South Peninsula District in
the west (“new South Peninsula
District”) and the Chignik District in the
east, Amendment #8 to the FMP will
subdivide the South Peninsula District
into the two new districts to be
consistent with the State's management

been proposed by the North Pacific
Fishery Management Council for the
new Chignik District, a guideline harvest
level of 2-5 million pounds was adopted
by the Alaska Board of Fisheries in
December 1980. ADF&G seeks to limit
this harvest to about three million
pounds.

The 1980-81 season opened November
1 and normally would continue until
May 15. The desired three million pound
limit is estimated to have been reached
on April 10, 1981. Also, the small sizes of
recently harvested crabs indicate that
the crabs are at an age when they would
have just entered the fishery. These new
entrants are called recruits. Further
fishing would remove these crabs and
threaten the reproductive capacity of the
stocks, because recruits would have
been sexually mature for only one year.
ADF&G seeks to maintain multiple year
classes among the stocks to reduce
population fluctuations caused when the
numbers of sexually mature crabs are
reduced.

In light of this information, the
Regional Director has found that the
condition of Tanner crab stocks in part
of the Northeast Section and in the
Chignik District is substantially different
from the condition anticipated at the

of the fishing year, and that
the threat of overfishing reasonably
supports the immediate closure of part
of the Northeast section for the rest of
its 1981 fishing year at 12:00 noon,
(AST), on April 22, 1981, rather than at
11:59 p.m., ADT, on April 30, 1981, as
well as the closure of the Chignik
District for the rest of its 1880-1981
fishing year at 12:00 noon, (AST), April
22, 1881, rather than at 12:00 noon,
(ADT), May 15, 1981.

Because the information which
the onal Director based
has recently become available, it
would be impracticable to provide
meaningful opportunity for prior public
notice and comment on this field order
and still impose the prompt closures,
which sound conservation of the
resource and the prevention of

is good cause for not
gﬂrmwfmmmmmthh
order prior to its promulgation, and
for not allowing the passage of the
normal 30-day period before it goes into

following
its filing for publication in the Federal
Register and after publication for 48

field order may be submitted to the
Regional Director at the address stated
above for 15 days following the effective
date. During the 15-day comment period,
the data upon which this field order is
based will be available for public
inspection during business hours (8:00
a.m.—4:30 p.m.) at the NMFS Kodiak field
office, ADF&G Building, at Kashevaroff
and Mission Roads, Kodiak, Alaska. The
Regional Director will reconsider the
necessity of this field order in light of
the comments received, and
subsequently publish in the Federal
Register a notice either confirming this
field order’s continued effect, modifying
it, or rescinding it.

A final environmental impact
statement was prepared on approval
and implementation of the FMP under
Section 102(2)(C) of the National
Environmental Policy Act, and is on file
with the Environmental Protection
Agency.

The Acting Administrator of the
National Oceanic and Atmospheric
Administration has determined that this
field order is not a “major rule"
requiring a regulatory impact analysis
under Executive Order 12291, because it
will not result in an annual effect on the
economy of $100 million or more; will
not result in a major increase in costs or
prices to consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and will not result in significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. By
enhancing the long-term productivity of
the Tanner crab fishery resource and
thus increasing the long-term
availability of Tanner crab to domestic
fishermen and consumers, this field
order can be expected to enhance .
investment in and the productivity of the
United States fishing industry; lower
Tanner crab prices to consumers; and
enhance the ability of the United States
fishing industry to compete in foreign
shellfish markets. The short-term
restrictions imposed by this field order
are not expected to result in
countervailing short-term decreases in
investment, productivity, and
competitiveness or in significant
increase in consumer prices, because the
total amount of crab involved in the
closure is relatively small, the
anticipated harvests of 2.1 million
pomr for part of the Northeast Section
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and three million pounds for the Chignik
District are well within reasonable
expectations for yield from the fishery in
1981, and alternative fishing grounds are
available to participants in the fishery
near the areas to be closed. This field
order is, in fact, merely a predictable
implementation of the existing
regulations implementing the FMP. For
these same reasons, the Acting
Administrator certifies that this field
order will not have a significant
economic impact on a substantial
number of small entities, and thus does
not require the preparation of a
regulatory flexibility analysis under 5
USC 603 and 604. Finally, this action
does not increase the Federal
paperwork burden for individuals, small
businesses, and other persons
(Paperwork Reduction Act of 1980).
Because of the need outlined above
for prompt action to protect the Tanner
crab resources from overfishing, this
field order responds to an emergency
situation within the meaning of Section
8 of Executive Order 12291, and is thus
exempt from the requirement of section
3(c)(3) of that order that it be submitted
to the Director of the Office of
Management and Budget 10 days prior
to publication. This field order is being

transmitted to the Director
simultaneously with its filing in the
Federal Register.

Signed on behalf of the Regional Director in
Washington, D.C., this 22d day of April, 1981.
Robert K. Crowell,

Deputy Executive Director, National Marine
Fisheries Service.

50 CFR Part 671 is amended as
follows:

1. The authority citation for Part 671
reads as follows:

Authority: 16 USC 1801 et seq.

2. For the reasons sel out in the
premable, § 671.26 is amended by
adding paragraphs (f)(8) and (f)(9) as
follows:

§671.26 Season and gear

. » . .

(f) Registration Area J. * * *

(8) Early Closure of 1981 Fishing Year
in Part of the Northeast Section in the
Kodiak District. Notwithstanding
paragraph (f)(2)(i) of this section, the
taking of Tanner crab is prohibited after
12:00 noon, Alaska Standard Time, on
April 22, 1981, south of the latitude of
Tonki Cape (58°21" N. latitude) excluding
Tonki Bay, Seal Bay & Perenosa Bay;

northeast of a line extending 145°T frox
the easternmost tip of Cape Chiniak (5
37°N. latitude, 152"10" W. longitude), and
east of a line from Inner Point (57°54° N
latitude, 152°47° W. longitude) to
Afognak Point (57°59" N. latitude, 15247
W. longitude). This paragraph (f)(8) s!
expire at 11:59 p.m., ADT, on April 30
1981.

(9) Early Closure of 1981 Fishing Y
in the new Chignik District of
Registration Area J. Notwithstanding
paragraph (f)(2)(ii) of this section, the
taking of Tanner crab is prohibited aftc:
12:00 noon, Alaska Standard Time, on
April 22, 1981, west of the longitude of
Cape Kumlik (157°35’ W. longitude) an
easl of a line connecting the followin
points:

(i) Kupreanof Point (55°34' N. latitude,
159°36° W. longitude),

(ii) the easternmost point of Castle
Rock (55°16°48" N. latitude, 158°29° W
longitude), (iii) the intersection of a line
extending southeast (135°T) from point
two to 157°35' W, longitude.

This paragraph shall expire at 12:00
noon, (ADT), on May 15, 1981.

|FR Doc. 8112568 Filed 4-22-81: 445 pm|

BILLING CODE 3510-22-M
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aaeNcY: Consumer Product Safety
Commission.

action: Notice of opportunity for
hearing.

SUMMARY: Regarding its proposal to
partially revoke the ban of unstable
refuse bins as it applies to certain front-
loading, straight-sided refuse bins,
without trunnion bars, the Commission
invites interested parties to make an
oral presentation of data, views or
arguments on May 11, 1981 at 10:00 a.m.
at the Federal Building, 11000 Wilshire
Blvd., Room 10124; West Los Angeles,
California. The Commission proposed
this action on the basis that inclusion in
the ban of certain bins may not be
reasonably necessary to reduce an
unreasonable risk of injury (46 FR 19247,
March 30, 1981).

DATES: Written comments on the
proposal to exempt certain refuse bins
from the ban of unstable refuse bins
should be submitted to the Office of the
Secretary by May 26, 1981. Interested
persons wishing to make an oral
presentation of comments on May 11,
1981, should notify the Commission no
later than May 4, 1981 and file a
summary of the testimony to be
presented with the Office of the
Secretary by May §, 1981.

ADDRESSES: Comments and summaries
of testimony should be submitted to the
Secretary, Consumer Product Safety
Commission, Washington, D.C., 20207.
All material which the Commission has
with regard to the proposal to partially
revoke the ban of unstable refuse bins,
including any comment that may be

received on this issue, may be seen in,
or copies obtained from, the Office of
the Secretary, Third Floor, 1111 18th St.,
N.W., Washington, D.C., 20207 (202) 634—
7700.

The Oral presentation of comments
(the hearing) will take place in the
Federal Building, 11000 Wilshire Blvd.,
Room 10124, West Los Angeles,
California.

FOR FURTHER INFORMATION CONTACT:
Douglas L. Noble, Office of Program
Management, Room 426-B, Consumer
Product Safety Commission,
Washington, D.C., 20207 (301) 492-6557.
SUPPLEMENTARY INFORMATION: On
March 12, 1981, the Commission voted to
propose a partial revocation of the ban
of unstable refuse bins based on
information developed as a result of a
petition from the Greater Los Angeles
Solid Wastes Management Association,
and a review of the history of the
banning rule. This information showed
that inclusion in the rule of certain 1,
1%, and 2 cubic yard, straight-sided,
front-loading refuse bins without
trunnion bars may not be reasonably
necessary to reduce an unreasonable
risk of injury.

In making its determination to
propose a partial revocation of the ban
of unstable refuse bins, the Commission
found that none of the crushing injuries
associated with the slant-sided, rear-
loading refuse bins are associated with
these certain-sized, straight-sided front-
loading 1, 1%, and 2 cubic yard capacity
bins, even though large numbers of these
bins have been in use for many years.
The low heights, configuration, and lack
of trunnion bars for these refuse bins
indicate that children generally would
not be able to swing from them and
cause tipover. All the available
information indicates that the likelihood
of actual injury from these bins is small.
(A more detailed explanation of the
background and reasons for the
Commission's decision is given in the
Federal Register of March 30, 1981 (46
FR 19247).)

The hearing to receive oral
presentations of views with regard to
the proposed partial revocation of the
ban of unstable refuse bins will be held,
if requests are received, on May 11, 1981
at 10:00 a.m. For the convenience of
petitioner and because most of the
industry members affected are reported
to be located in southern California, the
hearing will be held at the Federal

Building, 11000 Wilshire Blvd., Room
10124, West Los Angeles, California.
Interested persons who wish to arrange
a time to make an oral presentation at
the hearing on May 11, 1981 should
contact: Richard Danca in the Office of
the Secretary, Consumer Product Safety
Commission, Washington, D.C., 20207 by
May 4, 1981 (telephone (202) 634-7700).
A summary of the testimony must be
filed with the Office of the Secretary by
May 5, 1981. Written comments can be
submitted until May 26, 1981. All
Commission materials relevant to this
proceeding may be seen or copies
obtained from the Office of the
Secretary, 3rd floor, 1111 18th St., NW.,
Washington, D.C., 20207.

Written and oral comments should be
limited to consideration of the proposed
exemption for the 1, 1% and 2 cubic
yard straight-sided bins cited at page
19248 in the March 30, 1981 Federal
Register, The Commission will consider
requests to broaden the exemption to
other straight-sided refuse bins but any
such proposals should be filed
separately with the Office of the
Secretary as written petitions containing
data and information supporting the
request.

Dated: April 23, 1981,
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
[¥R Doc. 8112724 Filed 4-24-81; 845 am}
BILLING CODE 6355-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 3 and 32

Proposed Reissuance of and
Amendments to Regulations
Permitting the Grant, Offer and Sale of
Options on Physical Commodities

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed Rules.

sUMMARY: The Commission proposes 1o
reissue and adopt certain amendments
to its commaodity option regulations. The
proposed reissuance and amendments
would implement Section 4c(d)(2) of the
Commodity Exchange Act, which directs
the Commission to issue regulations
permitting the grant, offer and sale of
options on certain physical commodities
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{so-called “dealer options"), subject to
conditions specified by the statute and
such other reasonable and uniform
requirements as the Commission may
prescribe. The proposed action would
not otherwife affect the general
prohibition of the offer and sale of
commodity options to the public.

DATE: Written comments on the
proposed rules should be submitted on
or before June 26, 1981.

ADDRESS: Commodity Futures Trading
Commission, 2033 K Street, N-W,,
Washington, D.C. 20581. Attention:
Secretariat.

FOR FURTHER INFORMATION CONTACT:

R. Britt Lenz, Special Assistant to the
Executive Director, Commodity Futures
Trading Commission, 2033 K Street,
N.W., Washington, D.C. 20581,
Telephone (202) 254-7360.
SUPPLEMENTARY INFORMATION: The
Commodity Exchange Act (“Act”), 7
U.S.C. 1, el. seq. (1978 & Supp. 111 1979),
generally prohibits the offer and sale of
commodity options to the public. Section
4c(a)(B) of the Act, 7 U.S.C. 6¢(a)(B)
(19786), prohibits option transactions
involving all commodities specifically
enumerated in Section 2(a)(1) of the Act,
7 U.S.C. 2 (1876)—basically domestic
agricultural commodities such as
soybeans and wheat. Moreover, Section
4c{c) of the Act, 7 U.S,C. 6¢{c) (Supp. Il
1978), generally prohibits any person
from offering to enter into, entering into
‘or confirming the execution of option
transactions involving all other
commodities subject to regulation under
the Act.! These other commodities,
which first became subject to regulation
in 1974, include gold, silver, coffee and
sugar.®

However, under Section 4c{d) of the
Act, 7 U.S.C. 6c(d) (Supp. I1I 1979),
certain option transactions involving
physical commodities which became
subject to regulation in 1974 are exempt
from the general ban. Section 4c(d)(1),
provides that “any person domiciled in
the United States who on May 1, 1978,
was in the business of granting an
option on a physical commodity and
was in the business of buying, selling,

' Option transactions involving these other
commodities in which the purchaser is a producer,
processor, commercial user of, or a merchant
handling the commodity involved in the transaction
or the products or byproducts thereof (so-called
“trade options”) are, however, exempt from the
general prohibition. See Section 4¢(c). Moreover,
Section 4c{c) provides that the general prohibition
may be lifted if the Commission demonstrates its
ability successfully fo regulate commodity option
transactions to Congress.

* Prior to the enactment of Section 4c{c) in 1978,
option transactions in these other commodities were
permitted under regulations adopted by the
Commission pursuant to section 4¢(b) of the Act, 7
U.S.C. § 6c(b) (1970).

producing or otherwise using that
commodity,” may continue to grant
options on that commodity in
accordance with the Commission's
existing commodity option regulations,
17 CFR Part 32, until thirty days after the
effective date of the regulations to be
issued by the Commission pursuant to
Section 4¢(d)(2) of the Act. Section
4c(d)(2) directs the Commission to issue
regulations permitting grantors and
futures commission merchants to engage
in dealer option transactions involving
any physical commodity subject to
regulation under Section 4c(b) of the Act
subject to certain recﬁuirementa specified
in the statute, as well as any other
“uniform and reasonable terms and
conditions the Commission may
pre’cr'be' . . a"o

On November 15, 1978, the
Commission reissued and adopted
certain amendments to its existing
commodity option regulations to
implement Section 4c¢{d)(2). See 43 FR
54220, et seq. (November 21, 1978). The
reissuance and amendments generally
were to have become effective on
December 21, 1878. However, after
further consideration, the Commission
determined to revoke the reissuance and
amendments and to republish them as
proposals, together with a request for
comment on certain additional issues, in
order to solicit the fullest public
participation in the rulemaking
proceeding. See 43 FR 59353 and 59396,
et seq. (December 20, 1978).

Essentially, the Commission proposed
that the regulation presently governing
the grant, offer and sale of dealer
options pursuant to Section 4c(d)(1) of
the Act be continued in effect with
certain amendments to implement
Section 4c(d)(2). Among the
amendments\proposed were the
elimination of the requirement that a
dealer option grantor have been in
business on May 1, 1978, as well as the
institution of a registration requirement
for dealer option grantors. The
Commission also proposed a $5,000,000
capital requirement for dealer option
grantors, in addition to the $5,000,000 net
worth requirement which section
4c¢(d)(2) prescribes. Further, the
Commission proposed that additional
disclosures be made to prospective
dealer option purchasers, as well as
numerous other amendments.

After reviewing the public comments
on these proposals, as well as the staff’s
analysis of these comments, the
Commission has determined to
republish the proposed reissuance of
and amendments to its commodity
option regulations for further public
comment. As set forth more fully below,

the Commission is seeking further pub!ic
comment because substantial change:
have been made in a number of the prior
proposals. In addition, the Commission
is proposing language to implement
proposals which previously were
presented only as narrative requests for
comment on particular issues. Finally
certain additional amendments are now
being proposed for the first time.

Interested persons are invited to
participate in this rulemaking
proceeding by submitting written
comments to the Commodity Futures
Trading Commission, 2033 K Strest,
N.W., Washington, D.C. 20581,
Attention: Secretarial. All comments
submitted on or before (sixty days afle:
publication), will be considered by the
Commission before taking final action
on the proposed rules. All comments
submitted will be available for public
inspection.

Set forth below is a brief discussion «
the amendments which the Commission
is proposing.

Disclosure

Section 32.5(a) of the Commission's
commodity option regulations requires
that a futures commission merchant
furnish a prospective dealer option
customer with a summary disclosure
statement prior to the entry of that
customer into an option transaction.
This summary disclosure statement
must contain, among other things, a
listing of the elements comprising the
purchase price to be charged, including
the premium, mark-ups on the premium
and other charges. The disclosure
statement must also contain a
description of all costs in addition to the
gurchase price which may be incurred

y the customer if the option is
exercised, as well as a statement to the
effect that the price of the commodity
underlying the option must rise above
the strike price in the case of a call, or
fall below the strike price in the case of
a put, by an amount in excess of all
costs incurred in purchasing and
exercising the option, in order for it to
be possible for the customer to realize a
profit through exercise of the option.

The Commission believes that the
foregoing information might be made
more meaningful for prospective
customers by requiring that the
summary disclosure statement also
contain an illustrative transaction
completed on the day the statement is
furnished to the customer. See proposed
§ 32.5(a)(5).? This illustrative transaction

3 As proposed, § 32.5{(a) will also require that the
summary disclosure statement be dated and that &

signed and dated acknowledgement of receipt of the
Continued
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would set forth, among other things, the
purchase price of a commodity option
offered on that day by the grantor; the
strike price of that option; and the
amount, or a bona fide estimate of the
amount, of any costs in addition to the
purchase price which the customer
would incur in exercising the option,
including any discount from or excess
over the spot price which a member of
the public might reasonably be charged
in buying or selling the commodity to be
delivered or received.* The illustrative
transaction section would also set forth
the amount, or a good faith estimate of
the amount, by which the price of the
underlying commodity must rise above
the current spot price in the case of a
call or fall below the current spot price
in the case of a put in order for it to be
possible for the customer to realize a
profit on the illustrative transaction
given the purchase price and all other
costs incident to exercise. The proposed
rule would require that the requisite
change in the price of the underlying
commodity be presented both in dollar
terms and as a percentage of the current
spot price of the commodity.

In addition, information which the
Commission has gathered indicates that
prospective dealer option purchasers
should be provided with further
information concerning the pricing
practices of the firms which grant, offer
and sell dealer options. For example, the
“commissions” charged by some options
firms have approached the “premiums"
charged for those options. Such pricing
policies, in certain circumstances,
constitute fraud within the meaning of
§ 32.9 of the option regulations. See, e.g.,
Kelley v. Carr, 442 F. Supp. 346, 352
(W.D. Mich. 1977), affirmed in part and
reversed in part on other grounds, 2
Comm. Fut. L. Rep. (CCH) § 21,025 (6th
Cir. 1880). Accordingly, proposed
paragraph (a)(8) of § 32.5 would require
that the summary disclosure document
contain a statement in bold face type
that the prices charged by different
grantors for similar options and the
commissions charged by different
futures commission merchants for the
same option may vary significantly. The
proposed rule would also require a
boldface statement urging prospective
dealer option purchasers to compare
different grantors’ prices and different

statement be obtained from the customer prior to
enlry into the transaction.

‘If proposed § 32.5(a)(5) Is adopted, material
changes in the information previously furnished
concerning premiums, commissions and other costs
will require that & customer be fumished with a new
disclosure statement prior to entry into &
nubsequent option transaction. See § 32.5(b).

futures commission merchants’
commissions.®

The Commission understands that
dealer option grantors sometimes
repurchase options which they have
granted. In view of this practice, the
Commission proposes to require that the
summary disclosure document state
whether the grantor is under any
obligation to repurchase an option from
a customer and describe the conditions,
if any, under which customers will be
able to recover any portion of the
purchase price, or to realize any profits
they may be due, by reselling the option
to the grantor. See proposed § 32.5(a)(8).

In addition, in the event that a grantor
guarantees, or holds open the possibility
of, repurchase of the options which it
grants, the Commission proposes to
require, and to require disclosure, that
the repurchase price be calculated at the
time of repurchase at no less than the
difference between the spot price of the
commodity underlying the option and
the strike price of the option (i.e., the
“intrinsic” value of the option), less any
fees or cost which the grantor chooses to
charge in connection with repurchase,
so long as the amount, or a bona fide
estimate of the amount, of any such fees
or costs is disclosed prior to entry into a
commodity option transaction. See
proposed §§ 32.5(a)(8) and 32.12(a)(10).*

A requirement of this nature would
provide prospective customers with a
means of obtaining the information
necessary to compare the repurchase
opportunities offered by various
grantors without imposing any undue -
burden on grantors. The proposed rule
would not set repurchase prices, as
grantors wold be free to deduct from the
repurchase price any costs or fees which
they chose to deduct. The only
restriction which the rule would place
on grantors is that the amount, or a good
faith estimate of the amount, of all cost
or fees associated with repurchase be
disclosed to the customer in advance of
entry into the transaction. Moreover,
there would still be no requirement that
grantors repurchase the options which
they grant. Finally, while the proposed
rule would not take into account any
compensation which a grantor might
offer for the value attributable to the
remaining term of an option, grantors
would, of course, be free to offer and to

*In the Commission’s view, the charging of an
excessive premium or mark-up on a premium by a
grantor or fi c issd hant may also
serve as the basis for a finding that the continued
grant, offer or sale of dealer options by that person
or firm is contrary to the public interest within the
meaning of Section 4c{d) of the Act.

“The illustrative transaction section would also
require certain disclosures concerning repurchase.
See proposed § 32.5(a)(5)(ii).

make disclosures concerning such
compensation.

The Commission also proposes to
require that the summary disclosure
statement contain additional
information concerning the exercise of
dealer options. In particular, paragraph
(a)(9) of § 32.5 would require that the
disclosure statement contain a detailed
description of whether and how
customers who exercise options will be
able to sell the commodity which they
receive in the case of a call, or buy the
commodity which they are to deliver in
the case of a put, through means
independent of the grantor,

Section 32.5(c) presently provides that
prior to entry into a dealer option
transaction, a prospective option
customer shall, to the extent such
amounts are known, be informed by the
futures commission merchant of the
actual amount of the premium and mark-
ups on the premium, as well as any
other costs, fees or charges comprising
the purchase price. Proposed § 32.5(c)
would also require that to the extent any
particular cost to be incurred by the
option customer is not known prior to
entry into the option transaction, the
futures commission merchant must
inform the customer of this fact, identify
the costs involved and provide a bona
fide estimate of what the costs are
expected to be. In addition, the
prospective customer would have to be
informed of, or provided with a bona
fide estimate of, the extent to which the
spot price of the commodity underlying
the option must rise above or fall below
the current spot price in order for it to be
possible for the customer to realize a
profit on the transaction through
exercise, given the purchase price and
all costs incident to exercise.” Further,
proposed § 32.5(c) would require that
the information furnished to a
prospective customer pursuant to this
provision be recorded in writing by the
person furnishing the information and
that this record be maintained in the
manner provided for in § 32.7.

Finally, under existing § 32.5(d),
within 24 hours after entry into a
commodity option transaction, the
futures commission merchant must
provide the customer with a written
confirmation statement containing

"The proposed rule would require that the extent
of the requisite price change be expressed both in
dollar terms and as a percentage of the gurrent spot
price of the commodity underlying the option, See
also proposed § 32.5(a}(5).

In addition. proposed § 32.5(a}{7)(il) would require
that the summary disclosure statement notify a
prospective dealer option customer that the futures
commission merchant has a duty to provide him
with this information prior to entry into a dealer
option transaction.




23472

Federal Register / Vol. 46, No. 80 / Monday, April 27, 1981 / Proposed Rules

specified information, including the
actual amount of the purchase price, the
strike price and the duration of the
option. The Commission proposes lo
amend this provision to prescribe a
format for the confirmation statement,
as well as to require that the statement
contain certain supplementary
information. Thus, the confirmation
statement would have to set forth the
actual amount, or a bona fide estimate,
of any fees or costs in addition to the
purchase price which would be incurred
in exercising the option and, if
applicable, in reseﬁing it to the grantor.
See proposed § 32.5(d)(2). The statement
would also have to set forth the amount,
or a bona fide estimate of the amount,
by which the price of the underlying
commodity must rise above or fall
below the then current spot price of the
commodity in order for it to be possible
for the customer to realize a profit
through exercise of the option, given the
purchase price and all costs incident to
exercise. See proposed § 32.5(d)(7). As
in the case of proposed § 32.5(a)(5),
discussed supra, proposed § 32.5(d)
would require that the necessary price

_change be set forth both in dollars and
as a percentage of the current spot price
of the underlying commodity.

Segregation of Funds

Section 32.6(a) presently requires that
futures commission merchants segregate
90 percent of the purchase price paid for
an option.* The Commission proposes to
amend this provision to require futures
commission merchants to segregate 100
percent of that portion of the purchase
price payable to the grantor. The
amount payable to the grantor would
include the premium and any mark-ups
or other fees which the grantor might
charge. Futures commission merchant’s
would not be required to segregate those
portions of the purchase price not
payable to the grantor.

In resgponse to the initial request for
public comment, several individuals
questioned whether futures commission
merchants should be required to
segregate any portion of the purchase
price other than that payable to the
grantor. When § 32.8(a) was adopted,
there were no requirements as there are
now in § 32.12(a)(3) that a grantor be
domiciled in the United States and
segregate funds equal to the amount by
which the value of each outstanding
option exceeds the amount to be
received by the grantor for that option.®

*The term “purchase price” is defined in § 32.1(d).

*The present 90 percent segregation requirement
was adopted when the offer and sale of so-called
“London options” was permissible and was
designed 1o assure that, in the event of a default,
there would be funds available in the United States

Thus, in view of these requirements of

§ 32.12(a)(3). there no longer appears to
be a need to require futures commission
merchants to segregate portions of the
purchase price other than those payable
to the grantor.'®

To fully implement the segregation
requirement of Section 4¢{d)(2)(B)(ii) of
the Act, the Commission also proposes
to amend § 32.6(a) expressly to require
futures commission merchants to
segregate all money, securiti®s or
property received from option customers
in anticipation of, but prior to, the
purchase of an option.** Further, under
the proposed rule, any proceeds
received by a futures commission
merchant for the benefit of an option
customer from the exercise or resale of
an option would have to be segregated
until such time as the proceeds were
sent to the customer or otherwise
disbursed in accordance with the
customer’s instructions. Simply crediting
such proceeds to the customer's account
would not relieve the futures
commission merchant of the obligation
to segregate such proceeds.

Further, the Commission proposes to
add a new § 32.6(g) to allow futures
commission merchants to have a
residual interest in the funds required to
be segregated and set aside for the
benefit of option customers and
potential option customers. Proposed
§ 32.6(g) would also allow futures
commission merchants to add their own
funds to the money, securities or
property received from option customers
and potential option customers and the
option proceeds received from grantors
for the benefit of option customers, to
prevent undersegregation. These
amendments are analogous to the
requirements set forth in § 1.23 of the
Commission's regulations, 17 CFR 1.23,
regarding segregation of funds for
futures accounts.

Section 32.12(a)(3) of the present
regulations requires grantors to
segregate for the benefit of their
consumers funds equal to the amount by
which the “value" of an outstanding
option exceeds the amount payable to a
grantor for that option. The Commission
proposes to amend § 32.12(a)(3) to
ensure that the amount which grantors
are required to segregate is computed on
a uniform and objective basis. Under

from which the customer might recoup a portion of
his investment. See 41 F.R. 51812 [November 24,
1976).

®1n conjunction with the proposed amendment to
§ 32.6{a), the Commission also proposes to modify
§ 32.5{d] to require futures commission merchants (o
set forth in the option confirmation statements the
amount payable to the grantor.

"' The term “option customer” Is defined in
§ a214c).

proposed § 32,12(a)(3)(i), the value of a
call option would be the current spot
price of the commodity underlying the
option minus the strike price of the
option, while the value of a put option
would be the strike price of the option
less the current spot price of the
commodity underlying the option. For
purposes of this rule, the spot price of
the commodity underlying the option
would be determined by reference to the
spot price series submitted to the
Commission pursuant to proposed

§ 3.15(a)(5), infra.

The Commission reginizes that the
proposed method of calculating the
funds necessary to satisfy the
segregation requirement will not
incorporate the time value remaining on
an option. However, the use of a formula
which would incorporate time value,
such as the Black-Scholes model, would
appear to require certain subjective
judgments which would make an
objective evaluation of compliance with
the segregation requirements very
difficult, if not impossible. Thus, while
the proposed spot price series method
will not incorporate time value, it should
provide an objective benchmark by
which the value of a particular dealer
option may be judged for purposes of
segregation.*

Further, under the proposed
amendments, dealer option grantors
would be required to compute, prior to
the opening of business on each
business day, the amount required to be
segregated and the amount actually in
segregation as of the close of the prior
business day. See proposed
§ 32.12(a)(3){iv). Such a computation,
and all supporting data, would have to
be maintained in accordance with the
recordkeeping provisions of § 1.31 of the
Commission’s regulations. /d. The
proposed rule would also provide that
segregated securities and property
should not be included in the daily
computation at values greater than their

“1f the proposed amendnfents to § 32.12(a){3) are
adopted, the Commission will prepare a now
financial reporting form, Form 2-FR. to be used by
dealor option grantors. This new form will closely
follow Form 1-FR, the financial reporting form used
by futures commission merchants, There will be an
additional schedule to be used by grantors in
reporting their segregation requirements and funds
in segregation. pursuant to § 32.12{u)(3) of the
regulntions. In connection with this new form, the
Commission will also amend its regulations under
the Preedom of Information Act {5 U.S.C. 552) and
Govornment in the Sunshine Act {6 U.S.C. 552(b)) 1o
provide for non-public treatment of those portions
of Form 2-FR which are similur 1o those portions of
Form 1-FR generally uccorded non-public treatment
However, consistent with the Freedom of
Information Act. the Commission would
disseminate to requesters as much of the data
periodically reported to the Commiission as it is
lawfully permissible to disclose.




Federal Register /| Vol. 46, No. 80 / Monday, April 27, 1981 / Proposed Rules

23473

current market value. See proposed
§ 32.12(a)(3)(v)-

Finally, two additional amendments
would be made to § 32.12(a)(3). One
would require grantors to keep certain
records cgnoemi:g securities or

roperty deposited in segregation,
gimilnr to the records required by
§ 1.27() (4), (5) and (6) of the
regulations, 17 CFR 1.27(a}(4). (5) and
(), for investments made with funds
segregated for futures accounts.’ The
other amendment would expressly
provide that grantors may retain as their
own any increment or interest resulting
from any securities or property
deposited in segregation, as futures
commission merchants are permitted to
do under § 1.29 of the regulations, 17
CFR 1.29. See
§ 32.12(a)(3)(vi)."*

Net Capital Requirement

Section 4c(d)(2)(A)(ii) of the Act
requires that a person who grants dealer
options “at all times [have] a net worth
of at least $5,000,000 certified annually
by an independent public accountant
using generally accepted accounting
principles; * * *." '* Because generally
accepted accounting principles allow
assels not readily convertible into cash
to be included in a computation of net
worth (e.g., goodwill, fixed assets), the
Commission proposes to supplement the
net worth requirement with a minimum
net capital requirement. See proposed-
§ 32.12(a)(1). The computation and
recordkeeping requirements of the
proposed net capital rule would be
similar to those prescribed for futures
commission merchants by §§ 1.17 and
1.18 of the Commission’s regulations, 17
CFR 1.17 and 1.18. The Commission also
proposes to amend § 32.12{a)(8) to

1 See proposed § 32.12(a)(3){vii). The types of
investmunts which grantors may make with
segregated funds are sel forth in Section
dc(d}2)(ANiv) of the Act and § 32.12{a)(3) of the
regulations. Such investments include exempted
securities (within the meaning of Section 3{a)(12) of
the Securitios Exchange Act of 1834 (15 US.C.
78¢c{a)(12)), commercial paper, bankers”
scceptances, commercinl bills, and unencumbered
warehouse receipts.

“Section 4c(d)(Z)NANvi) of the Act directs the
Commisaion to require dealer options grantors to
"provid(e] confirmation of * * * [each option
transaction] executed, including the execution price
and a transaction identification number * * *" The
language of this provision is virtually identical 1o
that used in § 32.12{a)(5). The only difference is that
$32.12(a)(5) employs the terms “striking price™ and
“premium” instead of the lerm “execution price™
used in Section 4c{d)(2)(A){vi). The Commission
does not interpret the of Section
Ac(d)(2)(AH V) 1o include different elements of a
transaction than those used in § 32.12(a)(5).
Accordingly, the Commission believes that no
changes would be necessary in § 32.12(a)(5) in order
to reflect the term “execution price.”,

"*This statutory requirement is also reflected in
the Commission’s regulations. See § 32.12{a)(1)-

provide financial reporting requirements
analogous to those prescribed for
futures commission merchants in

§ 110"

Further, the Commission proposes to
establish a limited financial early
warning system for dealer option
grantors which will include some of the
elements of the existing early warning

system for futures commission

merchants contained in § 1.12."” Under
the proposed rule, a grantor would be
required to notify the Commission if its
adjusted net capital fell below the
required minimum amount; if its
adjusted net capital fell below 150 per
cent of the required minimum amount: if
it failed to make or keep current -
required books and records; or if it
discovered or was notified by an
independent public accountant of the
existence of any material inadequacy.
Notification to the Commission would
be filed in the form and manner
prescribed in § 1.12 of the Commission's

regulations.

The minimum adjusted net capital
required of a dealer option grantor
would be $4,000,000 plus 10 percent of
the market value of the commodities
underlying uncovered options. '
Adjusted net capital would be computed
under proposed § 32.12(a)(1) in a manner
similar to that set forth in § 1.17. Net
capital would be defined as current
assets minus liabilities, and would be
determined in a manner similar to that

17 CFR 110,

117 CFR 1.12 See proposed § 32.12(a){1){xiv).

" See proposed § 32.12(a){1). Market value would
be determined by reference to a publicly available
spol price series. See proposed § 32.12(a)(1)(i). The
spot price series used in computing a grantor’s
compliance with the proposed net capital rule, as
well as with the proposed amendments to the
grontor segregation requirements, would be the spot
price series submitted 1o the Commission in
compliance with proposed § 3.15(a)(5). infra.

The Commission appreciates thut there may be
practical problems, ag. monitoring. associated with
using the concept of cover as part of the minimum
adjusted net capital requirement, and it is also
aware that there are alternative measures which
could be used for the "sliding-scale™ component, see
note 18, fafre, of the minimum adjusted net capital
requirement, rather than the proposed measure,
which is 10 percent of the maurket value of the
commodities underlying uncovered options. The
Ci ission has idered, for example, requiring
50 percent of the aggregate amount of premiums for
outstanding options, or requiring 50 percent of the
aggregite in-the-money amount for outstanding
options. These alternative measures would be in
addition to the required minimum dollar amount of
$4,000,000.

The Commission wishes 10 give notice that while
it believes the suggesied approach is preferable to
alternatives it has considered to date, it will,
however, carefully review this issue in light of the
comments and its own further evaluation, before
determining which approach to adopt. Accordingly.
comment is specifically requested as to the
appropriate measure (o be used for the required
minimum level of adjusted net capital.

set forth in § 1.17(c)(1). See proposed

§ 32.12(a)(1)(v). The computational
criteria to be used by dealer option
grantors with respect to current assets
and liabilities would be similar to those
used by futures commission merchants,
as set forth in § 1.17(c)(2) and (c)(4). See
proposed §§ 82.12(a)(1) (vi) and (viii).
Adjusted net capital would mean net
capital less the items set forth in

§ 1.17(c)(5), except that there would be
no safety factor charges for inventory
and fixed-price commitments which are
covered, and the safety factor charges
set forth in § 1.17(c){5)(x) would not
apply to futures contracts in proprietary
accounts which represent cover for
commodity options granted by the
dealer option grantor. See proposed

§ 32.12(a)(1)(ix)."*

The proposed minimum financial and
related reporting requirements for dealer
option grantors differ from the similar
requirements for futures commission
merchants in at least two other respects.
First, unlike futures contracts which are
traded on designated contract markets,
dealer options are essentially non-
transferable contracts between a
grantor and a purchaser, with the
grantor as the sole guarantor of the
contract. Thus, unlike the rule for futures
commission merchants, proposed
§ 32.12(a)(1)(iii) would not require the
transfer of customer accounts by a
dealer option grantor who was unable to
demonstrate compliance with the
minimum financial requirements. *
Instead, in such circumstances, a grantor
would be required to cease granting
additional options.

The other significant difference is that
the definition of “cover” set forth in
§ 1.17(j) for futures commission
merchants would be expanded for
dealer option grantors in a new
subparagraph § 32.12(a)(1)(xi). Under
the proposed rule, a granted call option
will be considered covered if it is out of

*In response o the Commission’s prior roquest
for commant, one commentator stated that the
proposed financial requirements would not be
effective unless the Commission established precise
standards for determining compliance. The
Commission believes that the present net capital
proposal, with the precise computational criteria
described above, provides such standards,

in addition, two commentators tecommencled that
the Commission adopt what one of them termed o
“sliding-scale” capital requirement for grantors.
Under a “sliding-scale” approach, the minimum nel
capital required of a dealer option grantor would
depend on the grantor’s obligations under
outstanding options and cover. The Commission
believes that a variation of that approach might be
useful and, therefore, has proposed that one

P t of the net capital req t be 10
percent of the market value of the commodities
underlying uncovered options.

* Compare proposed § 32.12(a)(1)(ili) with

existing § 1.17(a)(4).
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the money (i.e., if the strike price
exceeds the spot price of the underlying
commodity). Further, if a granted call
option is in the money (i.e., if the spot
price of the underlying commodity
exceeds the strike price), it will be
considered covered if the grantor: (1)
owns a long futures position of the same
commodity in an amount not less than
the amount of the commodity required
to fulfill the option; (2) has inventory or
fixed-price purchase commitments of
such an amount; or (3) has purchased a
call option for such an amount. If a call
option for such an amount has been
purchased with a strike price exceeding
that of the granted option, the amount of
the difference in strike prices shall be
added to the value of uncovered options
for purposes of computing minimum
adjusted required net capital.
Conversely, all out of the money puts
(i.e., if the strike price is less than the
market price of the underlying
commodity) will be considered covered.
Further, if the granted put option is in
the money (i.e., if the strike price
exceeds the market price of the
underlying commodity), it will be
considered covered if the grantor: (1)
owns a short futures position of the
same commodity in an amount not less
than the amount of the commodity
required to fulfill the option; (2) has
fixed-price sales commitments of such
an amount; or (3) has purchased a put
option for such an amount. If a put
option for such an amount has been
purchased with a strike price which is
less than that of the granted option, the
amount of the difference in strike prices
shall be added to the value of uncovered
options for purposes of computing
minimum required adjusted net capital.
Restrictions would also be placed on
what would constitute cover to
require that the other side of the
grantor’s option or fixed price
commitment transaction have a
minimum net worth of $1,000,000, and
providing that no more than 10 per cent
of a grantor’s total cover could consist
of such transactions with one person or
an affiliated group of persons.*

*The Commission also p d
§ 1.16{d) to require an mdependnnl publlc
accountant, when conducting an audit of any
grantor, 1o include, as objectives of the audit,
review of the practices and procedures followed in
making (1) perfodic computations of the minimum
financial requirements set forth in the Commission’s
regulations, and (2) daily computations of
segregation requirements set forth in the Act and
the Commission’s regulations. At present, such
reviews are only conducted for futures commission
merchants and, sccordingly, there are references in
§ 1.16(d) to specific sections of the Act and the
Commission's regulations. The proposed

d would eliminate such specific

references and, thereby, extend the coverage of
§ 1.16{d) to audits of dealer option grantors as well

Registration of Grantors

Section 4c(d)(2)(C) of the Act
expressly provides that the Commission
may require persons who grant dealer
options to register with the Commission.
Accordingly, to ensure that dealer
option grantors are subject to the same
standards of fitness required of other
commodity professionals, the
Commission proposes to require dealer
option grantors to register with the
Commission. A new registration
category would be created for this
purpose. See proposed § 3.15.2 The
proposed registration requirement will
also provide a framework for assessing
a prospective grantor’'s compliance with
certain of the requirements prescribed
for dealer option grantors by Section
4c(d)(2) of tge Act, as well as with
certain other criteria which the
Commission believes may be necessary
to assure that the offer and sale of
dealer options will be conducted
consistent with the public interest.

Under the proposed registration
requirement, grantors will be required to
obtain a separate registration for each
physical commodity on which they
propose to grant options. A registration
requirement of this nature would be
analogous to the requirement of Section
5 of the Act, 7 US.C. 7 (1976), that a
board of trade obtain a separate
“contract market” designation for each
commodity on which it proposes to
trade futures contracts. However, the
proposed rule would allow a grantor
registered lo grant options on a
particular commodity to grant several
different contracts on that commodity
without a separate registration for each
contract.®

as futures commission merchants. Similarly, present
§ 1.16(f), concerning extensions of time for filing
futures commission merchants’ audited reports,
would be shifted to § 1.10(). Section 1.10(f), which
currently applies only to extensions of time for filing
interim financial reports by futures commission
merchants, would, as amended, govern all
extensions of time for filing financial reports by
futures commission merchants, Proposed

§ 32.12{a)(8)(x{) would govern exteasions of time for
the filing of financial reports by dealer option
grantors that basically would follow the provisions
of new § 1.10{1). Both of these provisions would
authorize the Commission or the Director of the
Commission's Division of Trading and Markets to
grant or deny requests for extensions in appropriale

cases.
lations currently prohibit

=The C insion's
the offer and sale of dealer options 1o the public
except through registered futures commission
merchants and associated persons. See § 32.3 (a)
and [b).

#1n the event that there were an overlap between
the information required in support of an
application for registration and information already
on file with the Commission in connection with an
existing reglsmnon ora pendmg application for
rogistration, it d not be y 1o refile the
identical information. Rather, the information
ulready on file with the Commission could be

In addition to providingthe
Commission with data and information
comparable to that required of
applicants for registration with the
Commission in other categories,
applicants for registration as dealer
option grantors will be required to
provide the Commission with certain
additional data and information. For
example, Section 4¢(d)(2)(A)(i) of the
Act requires that a grantor of dealer
options be a person who “is in the
business of buying, selling, producing, o
otherwise using * * *" the commodity
underlying the options which it grants.
The Commission interprets this “in the
business" requirement to limit the grant
of dealer options to persons who are
producers, commercial users or
commercial buyers and sellers of the
commodity on which the options are
granted. Commercial users include
processors, fabricators and other
manufacturers which use a commodity
as a principal input in producing an
intermediate or final product.
Commercial buyers and sellers are
persons who make purchases and sales
which directly facilitate the transfer of
commodities between and among
producers and commercial users. The
retail buying and selling of a commodity,
or the possession of inventory for a
speculative purpose, does not, in the
Commission's opinion, satisfy the “in
the business” requirement. See proposed
§ 3.15(e)(1).

The Commission believes that there
are certain factors which will tend to
indicate whether an applicant is
engaged in production, commercial use
or commercial buying and selling of a
commodity. These factors include: (1)
the type and number of commercial
enterprises with which a prospective
option grantor has transacted business
involving that commodity during the
preceding 12 months; (2) the type and
size of such transactions during the
preceding 12 months; (3) the total dollar
value of production, commercial use,
cash market sales and cash market
purchases of the commodity for the mos!
recently concluded fiscal quarter and at
least three preceding fiscal quarters; {4)
the end of month and average monthly
inventories of the commodity for each of
the preceding 12 months; and (5) the
amount of revenues or payments
involving transactions in which there

incorporated by reference in the subsequent
application. See proposed § 3.15(a)(6).

* Unlike Section 4c{d)(1), Section 4c(d)(2) does
not require that a grantor have been in the business
of buying, selling, producing or otherwise using the
underlying commodity on May 1. 1878. Accardingly
the Commission proposes to delete the May 1. 1970
limitation presently contained in § 32.12(a)
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was a change in ownership of the
commodity during the most recently
concluded fiscal quarter and at least
three preceding fiscal quarters.
Accordingly, the Commission proposes
to require an applicant for registration to
provide the Commission with data and
information of this nature for the
commodity underlying the options which
the applicant proposes to grant, as well
as any other information which would
demonstrate that the applicant is a bona
fide commercial enterprise with respect
to that commodity. See proposed
§3.15(a)(3).

In addition, to assist the Commission
in determining whether trading in the
options which the applicant proposes to
grant might have an adverse effect on
the trading of futures contracts involving
the same or similar commodities, as well
as whether adequate customer
protection can be provided, applicants
for registration would be required to
provide the Commission with the
following data and information with
respect to each commodity option
contract which they propose to grant: (1)
a detailed description of the commodity
which may be bought or sold upon
exercise of the option; (2) the type of
instrument, if any, deliverable upon
exercise of the option evidencing
ownership of the commodity; (3) the
costs associated with making or taking
delivery of the commodity upon exercise
of the option; and (4) the relationship
between the expiration dates of the
proposed options and the expiration
dates of any futures contracts on the
same or closely related commodities.
See proposed §3.15(a)(4).®

In a prior release, the Commission
proposed that prospective dealer option
grantors be to demonstrate,
among other things, that there is a
readily available deliverable supply of
the commodity that will be the subject
of the proposed options and that there is
a reliable mechanism available to the
public independent of the grantor for
determining the spot price of the
commodity.* The Commission stated
that demonstrations of this nature would
assist the Commission in determining

whether adequate customer protection
could be provided.*

In response to this proposal, one
commentator argued that there can be
no assurance of adequate customer
protection in the absence of an active
and liquid spot market for the
commodity underlying an option. The
Commission believes that there may be
merit to this comment. In the absence of
a liquid and active spot market, it would
appear to be very difficult for a member
of the public who exercised a dealer
option to acquire or dispose of the
commodity he or she was required to
deliver or receive under the option.

Thus, proposed paragraph (a)(5) of
§ 3.15 would require applicants for
registration to show that there is a liquid
spot market with a reliable spot price
series which is widely available to the
public independent of the grantor for the
commodity which is to be the subject of
the options to be granted by the
applicant. The proposed rule would also
require that the applicant for
registration designate a specific spot
price series for the commodity for which
the license is sought. In the event that a
license is granted, the grantor would be
required to use the spot price series

ted in compliance with proposed
§ 3.15(a)(5) in satisfying other
requirements imposed by the proposed
rules, including certain disclosure,
minimum financial, segregation and
repurchase requirements. See proposed
§§ 32.5(e), 32.12(a)(1)(i), 32.12(a)(3)(i).
and 32.12{a)(10).*

In passing upon applications for
registration as a dealer option grantor
on a specified commodity, the
Commission proposes to apply the
statutory criteria set forth in Section
4c(d)(2) of the Act, the regulatory
requirements which the Commission
adopls pursuant to its statutory
rul authority, and the standards
of fitness for registration that Congress

" Id.
* The Commission has made a preliminary

has made applicable to other commodity
professionals as set forth in Sections 4n
and 8a of the Act. See proposed -

§ 3.15(e). Thus, for example, the
Commission might deny registration if it
determines that an applicant is not in
the business of buying, selling,
producing or otherwise using the
commodity underlying the proposed
option contract (proposed § 3.15{(e)(1)):
that the commodity which was to be the
subject of the proposed options does not
have a liquid spot market with a reliable
spol price series (proposed § 3.15(e)(2)):
or that one or more of the bases for
denial of registration set forth in
Sections 4n or Ba exist, including the
bases set forth in the Commission's
published interpretation of the “good
cause" standard contained in Section 8a
(proposed § 3.15{e)(5)).** Consistent with
Section 8a(2) of the Act, proposed

§ 3.15(e) would also provide that
pending final Commission action on an
application for registration as a dealer
option grantor to grant options involving
a particular commodity, registration
would not be granted.*

Additional Issues

1. Termination and Suspension.
Pursuant to the last sentence of Section
4c(d) of the Act, the Commission
proposes to add a new paragraph (a}(12)
to § 32.12 which would provide that the
Commission may, after a hearing,
terminate the right of any person,
including both grantors and futures
commission merchants, to grant, offer or
sell dealer options, if the Commission
determines that the continuation of that
right would be contrary to the public
interest. Under the proposed rule, the
Commission might terminate the right of
a grantor to issue options on a particular
commodity or on all commodities, as
well as the right of a futures commission
merchant to offer and sell a grantor’s
options. The proposed rule would also
provide that pending completion of a
termination proceeding, the Commission
might suspend the right of any person to
grant, offer or sell dealer options, if the
Commission determines that the
activities of that person pose a
substantial risk to the public.®

17 CF.R. Part 1, Appendix A (1880),

» Grant of a license 1o (ssue dealer options on a
particular commodity would not constitute a
Commission determination of compliance with any
of the requirements of § 3.15(a).

¥ The last sentence of Section 4c(d) provides:

The Commission may terminate the right of any

only
that the continuation of such right is contrary to the
public interest: Provided, That pending the
completion of such termination proceedings, the
Contineed
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In determining whether to suspend or
terminate a person's right to grant, offer
or sell dealer options, the Commission
would consider, among other public
interest factors, whether any substantial
economic purpose is served by the
options granted, offered or sold; whether
any cause exists which would warrant
denial of an application for registration
as a dealer options grantor or futures
commission merchant; and whether the
person is in violation of any provision of
the Act or the Commission’s regulations
thereunder, including the regulations
contained in Part 32,

2. Joint and Several Liability. The
Commission proposes to retain those
provisions of the existing commodity
option regulations which render dealer
option grantors jointly and severally
liable for certain acts or omissions of
their futures commission merchants. In
offering and selling dealer options,
futures commission merchants (and their
employees) of course owe duties to their
customers, such as to refrain from
fraudulent conduct. Moreover, in a
dealer option transaction, the futures
commission merchant also acts on
behalf of its principal, the grantor, in
soliciting the public to purchase the
option.

In recognition of this latter role, the
present dealer option regulations require
a grantor to designate the futures
commission merchants that the grantor
will permit to vend its options to the
public. See § 31.12(b)(2). Moreover,

§ 32.12 (a)(2) and (b)(4) render grantors
jointly and severally liable with their
futures commission merchants for
damages sustained by customers in
connection with the offer and sale of the
grantors' options. These provisions
recognize and implement the
relationship that the Commission

Commission may suspend the right to grant, offer, or
sell options of any person whose activities in the
Commission’s fudgment present a substantial risk to
the public interest.

This provision does nol. of course, preclude the
initintion of an injunctive pursuant to
Section 6¢ of the Act, 7 US.C. § 13a-1 (1978}, or an
administrative ing pursuant to Section 6b of
the Act, 7 US.C. § 13a (1976 and Supp. I1l 1679),
against a person granting or selling dealer options
for a violation of the Act or the Commission’s
regulations.

**The economic purpose criterion contained in
proposed § 32.12(a){12) is consistent with the
Commission’s previously announced policy with
respect to commodity options. See, e.g. 43 FR
59997-8 (December 20, 1978); 43 FR 16155-8 (April
17, 1978 42 FR 55345 (October 17, 1977); 42 FR
18248 (April 5. 1977).

M . the Commission is of the view that any
cause which would warrant suspension or
revocation of registration under Section 8a of the
Act would be sufficient to establish that
continuation of registration would be contrary to the
public interest p to Section 4c{d) and
proposed § 32.12(a)(12).

understands grantors to share with their
futures commission merchants.

3. Foreign Grantors. While Sections
4c(d) (1) and (2) generally require that
dealer option grantors be domiciled in
the United States, Section 4¢(d) also
provides that the Commission
may permil persons not domiciled in the
United States to grant options under * * *
[Section 4c{d)} under such additional rules,
regulations, and orders as the Commission
may adop!t to provide protection to
purchasers that are substantially the
equivalent of those applicable to grantors
domiciled in the United States.

Pursuant to this provision the
Commission has granted one waiver of
the United States domicile requirement
of Section 4c(d)(1). See In the Matter of
the Amended Petition of Valeurs White
Weld S.A., Commission Order dated
March 19, 1979, Grant of this waiver was
subject to a number of conditions,
including: (1) maintenance of the
requisite segregated funds in the United
States; (2) appointment of an agent for
service of process; and (3) a guarantee
of certain obligations of the foreign
grantor by a domestic firm. The
Commission does not intend to
promulgate regulations to implement the
statutory provision authorizing waivers
of the United States domicile
requirement. Instead, the Commission
plans, as it did in the above-described
matter, to consider petitions for waivers
of the domicile requirement made
pursuant to § 32.12(c) on a case-by-case
basis. .

4. Transition Period. Section 4c{d)(1)
of the Act permits persons domiciled in
the United States who, on May 1, 1978,
were in the business of granting options
on a physical commodity and in the
business of buying, selling, producing or
otherwise using that commodity, to
continue to grant options on that
commodity in accordance with the
Commission regulations in effect on
August 17, 1978, until 30 days after the
effective date of the regulations issued
by the Commission under Section
4c(d)(2). Thus, persons who meet the
statutory criteria will be able to
continue to grant options until thirty
days after the effective date of these
regulations.

Section 4c(d)(1) also provides that if a
person granting options on a commodity
pursuant to its provisions files an
application for registration with the
Commission within 30 days after the
effective date of any registration
requirement adopted pursuant to
Section 4¢(d)(2), that person may
continue to grant options on that
commodity pending final Commission
action on the application for
registration. This provision of Section

4c(d)(1) would be implemented by
proposed § 3.15(f). Those who do not
make timely application will, of course
have to cease granting options until the,
are registered.

5. Trade Options. Section 4¢(c) of th:
Act exempts certain trade option
transactions from the general
Congressional prohibition of commodit,
option transactions. The exempt trade
option transactions are those effected in
accordance with Commission
regulations, “in which the purchaser is
producer, processor, commercial user of
or a merchant handling the commodit,
involved in the transaction, or the
products or byproducts thereof * * *
This statutory trade option exemption i:
not as broad as that presently containe
in § 32.4{a) of the Commission’s
regulations. Under § 32.4(a), option
transactions are exempt from the effect
of the suspension where the offeror ha
a “reasonable basis to believe” that the
offeree is a commercial enterprise and
that the offeree enters the transaction
solely for purposes relating to its
business as such. In contrast, Section
4c(c) exempts only those transactions in
which the “purchaser is" a commercial
enterprise. Accordingly, while the
Commission proposes to retain the
requirement that the offeror have a
reasonable basis to believe that the
purchaser enters the transaction for
business purposes, § 32.4(a) would be
amended to require that the offeree be »
commercial enterprise.

The purpose of § 32.4(a) is to exempt!
the acquisition of a commodity option
for a non-speculative purpose by a
commercial enterprise engaged in
transactions in physical commodities
from the requirements of the
Commission’s option regulations. See 41
FR 51810 (November 24, 1976); 43 FR
54221 (November 21, 1978). In order to
qualify to grant dealer options under
§ 32,12, a person must be in the business
of buying, selling, producing, or
otherwise using the commodity on
which its options are granted, /.e., must
be bona fide commercial enterprise. A
person that qualifies as a § 32.12 granted
is, therefore, in the Commission's view,
a commercial interest to whom an
option may be offered and sold under
§ 32.4(a).

There is, however, a question whether
a § 32.12 grantor that purchases a put or
a call option from a third party to cover
its obligations as grantor of an option
which has been sold to the public has
purchased the option “solely for
purposes related to its business” as a
producer, processor, commercial user or
merchant handling the commodity
within the meaning of § 32.4(a). The
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underlying rationale of § 32.4(a) is that
commercial enterprises engaged in the
commodity business do not require the
protection of the Commission's option
regulations if they decide to acquire
commodity options for business
purposes, such as inventory
management.

The Commission, therefore, proposes
to amend § 32.4(a) expressly to provide
that a § 32,12 grantor of dealer options
may acquire put or call options under
the trade option exemption for the
purpose of covering the grantor's open
option positions. Of course, & grantor
who chooses to cover its obligations
under open option positions through the
purchase of options or in some other
manner would not be relieved of its
obligations under Section 4c(d)(2)(A) of
the Act lo segregate amounts accruing
as profits to option customers.

. Evidence of Compliance. Section
1c{d)(2)(B)(i) of the Act requires that a
futures commission merchant selling
dealer options have evidence that the
grantor of those options is in compliance
with all of the requirements of Section
4c(d)(2)(A), i.e., that the grantor (1) is
domiciled in the United States; (2) is a
bona fide commercial enterprise; (3) has
a net worth of at least $5,000,000; (4)
segregates customer profits; (5) provides
s transaction identification number for
-ach transaction; and (8) provides
confirmation of all transactions. The
Commission, therefore, proposes to add
§ 32.12(a)(9)(ii), which would require
that persons through which dealer

)ptions are sold have evidence in the
form of a separate affidavit for each
commodity on which a grantor is
registered to grant options executed
annually by the grantor or & partner or
officer of the grantor that the grantor is

n compliance with each of these
requirements and specifies the facts
evidencing such compliance.

In addition, Section 4c{d)(2)(B)(iii) of
the Act requires that futures commission
merchants that offer and sell dealer
options record “each transaction in its

ustomer’s name by the transaction
identification number provided by the
grantor; * * *." While § 32.12(a)(6)(ii)
requires that futures commission
merchants furnish their customers with
confirmation statements which include
the transaction identification number
provided by the grantor, it does not
specifically require a futures
commission merchant to keep a record
which matches customer names with
grantor identification numbers. A
requirement of this nature would be
sdded as § 32.12(a)(9)(i).

7. Waivers. Section 32.12(c) presently
provides that the Commission may for
good cause shown waive any of the

requirements of paragraphs (a) and (b)
of § 32.12. As more fully discussed
above, however, Section 4¢{d)(2) of the
Act imposes specific statutory
requirements on grantors and futures
commission merchants. The Commission
may not, of course, waive any of these
requirements. Section 32.12(c) would,
therefore, be amended accordingly.

Certification Under Regulatory
Flexibiliity Act

Adoption of the proposed rules would
not appear to affect a substantial
number of small firms. In fact,
information reported under the existing
rules indicates that there are at present
only five dealer option grantors and
fourteen futures commission merchants
selling such options. In addition, it
appears that the size of the minimum net
worth and net capital requirements
which the Act and the proposed rules
would impose on dealer option grantors
would preclude many, if not all, small
businesses from qualifying to issue
dealer options. Accordingly, pursuant to
Section 3(a) of the Regulatory Flexibility
Act, Pub. L. 96-354, 94 Stal. 1168 (5
U.S.C. 805(b)), the Chairman, on behalf
of the Commission, certifies that these
rules, if promulgated, will not have a
significant economic impact on a
substantial number of small entities.
However, the Commission particularly
invites comment from any small firms
which believe that promulgation of these
rules will have a significant economic
impact on them.*

In consideration of the foregoing, the
Commission pursuant to the authority
contained in Sections 4¢(b), 4c(d) and
8a(5) of the Commodity Exchange Act, 7
U.S.C. 8¢(b), 6¢(d) and 12a(5) (1976 and
Supp. I11 1979), hereby proposes to
amend Parts 1, 3 and 32 of Chapter I of
Title 17 of the Code of Federal
Regulations as follows:

PART 32—LEVERAGE
TRANSACTIONS

1. By continuing in effect the following
sections of Part 32:

Sec.

321 Definitions (17 CFR 32.1 (1980));

322 Prohibited transactions (17 CFR 32.2
{1980)):

323 Unlawful commodity option
transactions (17 CFR 32.3 (1980)):

324 Exemptions (17 CFR 32.4 (1980)) (except
paragraph (a));

“Even asvuming that the proposed rules, if
promulgated would have a significant economic
impaclt on u substantial ber of small b
it is the Commission’s position that, in light of the
purpose of the proposad rules—to insure that dealer
oplions are offered and sold consistent with the
public interest—there may be no alternatives lo the
proposed rules which would effectively accomplish
the objectives of the Act.

326 Segregation [17 CFR 32.6 (1980)) (except
paragraph (a)):

327 Books and record keeping (17 CFR 32.7
(1980)):

328 Unlawful representations {17 CFR 32.8
(1980});

329 Fraud in connection with commodity
option transactions (17 CFR 32.9 (1880));

32.10 Option transactions entered into prior
to the effective date of this Part (17 CFR
32.10 (1980));

3211 Suspension of commodity option
transactions (17 CFR 32.11 (1880));

32.12 Exemption from suspension of
commodity option transactions (17 CFR
32.12 (1980)) (excep! paragraphs (a),
(a)(1), (8)(3). (a)(8), (a){8) and (c)).

2. By revising § 32.4(a) as follows:

§32.4 Exemptions,

(a) Except for the provisions of
§§ 32.2, 32.8 and 329, which shall in any
event apply to all commodity option
transactions, the provisions of this part
shall not apply to a commodity option
transaction in which the purchaser is a
producer, processor, or commercial user
of, or a merchant handling the
commodity which is the subject of the
commodity option transaction, or the
products or by-products thereof, and in
which the person offering the
commodity option has a reasonable
basis to believe that such producer,
processor, commercial user or merchant
purchases the commodity option solely
for purposes related to its business as
such or for the purpose of meeting its
obligations to option customers under
outstanding options it has granted in
accordance with the provisions of
§ 32.12.

3. By revising § 32.5 as follows:

§32.5 Disclosure.

(a) Except as provided in paragraph
(b) of this section, prior to the entry into
a commodity option transaction, the
person soliciting the order for that
transaction shall provide the
prospective option customer with a
dated copy of a summary disclosure
statement and shall obtain from the
customer a signed and dated
acknowledgment of receipt of the
summary disclosure statement, which
acknowledgment shall be retained in
accordance with the requirements of
§ 32.7. The disclosure statement shall
contain the following data and
information.

(1) A brief description of all
commodity option contracts being
offered by the grantor, as to each type of
commodity and each quantity of that
commodity, including:

(i) The maturity or expiration dates of
the commodity option contracts being
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offered, the option maturities
outstanding at any time, and the grade
and total quantity of the commodities
which may be purchased or sold upon
exercise of the options being offered:

(ii) A listing of the elements
comprising the purchase price to be
charged, including the premium, mark-
ups on the premium, costs, fees and
other charges;

(iii) The services to be provided for
the separate elements comprising the
purchase price; and

(iv) The method by which strike prices
are set and, in the case of fixed strike
prices, the intervals at which they are
established;

(2) A description of any and all costs
in addition to the purchase price which
may be incurred by an option customer
if the commodity option is exercised,
including, but not limited to, the amount
of storage, interest, commissions
(whether denominated as sales
commissions or otherwise), and all
similar fees and charges which may be
incurred, as well as any discount from
or excess over the spot price of the
commodity underlying the option which
a member of the public might
reasonably be charged in buying or
selling the commodity to be delivered or
received by the customer in connection
with exercise;

(3) If applicable, a description of any
and all costs in addition to the purchase
price which may be incurred by the
option customer if the commodity option
is resold to the grantor;

{4) A statement to the effect that the
spot price of the commodity underlying
each option contract being offered must
either rise above the strike price in the
case of a call, or fall below the strike
price in the case of a put, by an amount
in excess of the sum of the purchase
price and all other costs incurred in

the option, in order for it to
be for the option customer to
re a profit on the commodity option
transaction through exercise;

(5) A section in which an illustrative
option transaction shall be set forth in a
format similar to that prescribed in
paragraph (d) of this section for
confirmation statements. This section
shall be completed by the person
furnishing the disclosure statement on
the day the disclosure statement is
furnished to the e customer
and shall set forth the following
information:

(i) The purchase price of an option,

by commodity, strike price,
maturity and by call or put, offered on
that day by the grantor, including a
separate listing of the premium, mark-
ups on the premium, costs, fees and
other charges;

{ii) The amount of, or a bona fide
estimate of, any costs or fees in addition
to the purchase price which the
customer would incur in exercising the
option (including any discount from or
excess over the spot price which a
member of the public might reasonably
be charged in buying or selling the
commodity to be delivered or received
under the option by the customer) and,
in the alternative, if applicable, in
reselling the option to the grantor;

(iii) The strike price and the duration
of the option;

(iv) The commodity specified by
grade, purity, denomination (in the case
of coins), etc., and the total quantity of
the commodity which could be
purchased or sold upon exercise of the
commodity option;

(v) The amount, or a bona fide
estimate of the amount, by which the
price of the commodity underlying the
option would have to rise above
current spot price, in the case of a call,
or fall below the current spot price, in
the case of a put, in order for it to be
possible for the prospective customer to
realize a profit through exercise, given
the purchase price and all other costs
which would be incurred in exercising
the option. The information required by
this subparagraph (v) is to be presented
both in dollars and as a percentage of
the current spot price of the commodity
underlying the option.

(vi) The source of the spot price series
used in the calculation of the break-even
point required by paragraph (a)(5)(v) of
this section; the units (e.g., dollars per
ounce) in which the spot price is quoted;
and information as to where the
prospective option customer can find
timely quotes of the applicable spot

price;

(8) The following boldfaced
statements on the first page of the
summary disclosure statement:

BECAUSE OF THE VOLATILE NATURE OF THE

UNLESS HE OR SHE IS PREPARED TO SUSTAIN A
TOTAL LOSS OF THE PURCHASE PRICE OF THE
COMMODITY OPTION. THE OPTION CUSTOMER
SHOULD BE AWARE THAT THE SPOT PRICE OF
THE COMMODITY UNDERLYING THE OPTION
MUST RISE TO THE BREAKEVEN PRICE IN THE
CASE OF A CALL OR FALL TO THE BREAKEVEN
PRICE IN THE CASE OF A PUT BEFORE IT IS
POSSIBLE FOR THE OPTION CUSTOMER TO
REALIZE A PROFIT ON EXERCISING THE OPTION.
A SAMPLE BREAKEVEN CALCULATION 1S
ATTACHED TO THIS DOCUMENT. THE CUSTOMER
SHOULD ALSO BE AWARE THAT UNLESS THE
GRANTOR HAS A LEGAL OBUGATION TO
REPURCHASE ITS OPTIONS AT A PRICE
REFLECTING THE ECONOMIC VALUE OF THE
OPTION, THE ONLY METHOD SY WHICH THE

OPTION CUSTOMER IS LEGALLY ABLE TO
RECOVER ANY MONEY FROM THE PURCHASE of
AN OPTION IS THROUGH EXERCISE OF THE
OPTION.

A PROSPECTIVE OPTION CUSTOMER SHOULD
BE AWARE THAT THE PERSON OR FIRM
OFFERING AND SELLING THE COMMODITY
OPTIONS WHICH ARE THE SUBJECT OF THIS
DISCLOSURE STATEMENT IS AN AGENT OF TH
PERSON OR FIRM WHICH GRANTS THE OPTIONS
(“GRANTOR"). THE CUSTOMER SHOULD ALSO
UNDERSTAND THAT THE PRICES CHARGED &
OTHER GRANTORS FOR SIMILAR COMMODITY
OPTIONS AND THE COMMISSIONS CHAROED 0y
OTHER AGENTS FOR OPTIONS ISSUED BY THt
SAME GRANTOR MAY VARY. A PROSPECTIVE
COMMODITY OPTION CUSTOMER SHOULD
COMPARE OTHER GRANTORS' PRICES, AS wriL
AS OTHER AGENTS' COMMISSIONS, PRIOR TO
ANY PURCHASE OF COMMODITY OPTIONS.

THESE COMMODITY OPTIONS MAVE NOT BESN
APPROVED OR DISAPPROVED BY THE
COMMODITY FUTURES TRADING COMMISSION
NOR HAS THE COMMISSION PASSED UPON THE
ACCURACY OR ADEQUACY OF THIS STATEMINT
ANY REPRESENTATION TO THE CONTRARY IS A
VIOLATION OF THE COMMODITY EXCHANGE ACT
AND THE REGULATIONS THEREUNDER;

(7) Statements to the effect that:

(i) Specific market movements of th:
commodities underlying the options
being offered cannot be accurately
predicted; and

(ii) Before entering into a commodity
option transaction, the prospective
option customer is to be informed by the
person soliciting or accepting the order
therefor of the actual amount of, or to
the extent the actual amount is not
known, provided with a bona fide
estimate of, the premium, mark-ups on
the premium, costs, fees and other
charges, as well as all costs to be
incurred by the customer if the
commodity option is exercised
(including any discount from or excess
over the spot price which a member of
the public might reasonably be charged
in buying or selling the commodity to be
delivered or received by the customer
under the option) and, in the alternative,
if applicable, resold to the grantor. The
customer also is to be informed of, or
provided with a bona fide estimate of,
the extent to which the price of the
commodity underlying the option must
rise above the current spot price in the
case of a call, or fall below the current
spot price in the case of a put, in order
for it to be possible for the customer to
realize a profit on the transaction
through exercise, given the purchase
price and all fees incident to exercise;

(8) A statement whether the grantor is
under any obligation to repurchase an
option from a customer, a description of
any conditions that may exist or ocour
that would affect any such obligation,
and a description of the conditions, if
any, under which customers will be able
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to recover any portion of the purchase
price, or to realize whatever profits they
might be due, by reselling the option to
the grantor, rather than by exercising
the option. In addition, a statement that
any repurchase price which the grantor
might offer would not be less than the
difference between the spot price of the
commodity underlying the option
prevailing at the time of repurchase and
the strike price of the option, but that
the grantor will be permitted to deduct
from the repurchase price any costs or
fees associated with repurchase,
provided that the amount or & bona fide
estimate of the amount of the costs or
fees has been disclosed prior to entry
into the option transaction. If the grantor
guarantees, or reserves the right to offer,
repurchase of the options which it
grants, the provisions of the following
paragraphs of this §32.5 which concern
repurchase shall be applicable: (a)(3),
[a)(8)(if), (a)(7)(ii), (a)(10), (c) and (d)(2).
if option customers will be unable to
recover any portion of the purchase
price or to realize whatever profits they
might be due by reselling the option to
the grantor, the statement shall disclose
this fact. In addition, all statements shall
disclose that in the absence of
repurchase, the only means through
which customers will be able to recover
any portion of the purchase price or to
realize any profits they may be due is
exercise of the option prior to the
expiration date of the option;

(9) A detailed description of whether
and how customers who exercise
options will be able to sell the
commodity which they receive, or buy
the commodity which they are to
deliver, as the case may be, through
means independent of the grantor;

(10) The procedural requirements for
exercise of the commodity options being
offered and, if applicable, for resale of
the options to the grantor;

(11) A clear explanation of any force
majeure clause contained in the option
contract; and

(12) A description of any other
material risks involved in the option
transaction not specifically required to
be disclosed by this section.

_[b) A person shall not be required to
deliver the summary disclosure
slalement to an option customer as
required by paragraph (a) of this section

f'a summary disclosure statement
previously has been furnished by such
person to the option customer: Provided,
llowever, That notwithstanding the
loregoing, a disclosure statement shall
be delivered in any event (1) upon the
request of the option customer, or (2) if
the previously delivered disclosure
statement has become outdated or has

become inaccurate in any material
respect.

(c) Before entering into a commodity
option transaction, each option
customer or prospective option customer
shall be informed by the person
soliciting or accepting the order therefor
of the actual amount of the premium,
markups on the premium, costs, fees and
other charges comprising the purchase
price, as well as all costs to be incurred
by the option customer if the commodity
option is exercised (including any
discount from or excess over the spot
price of the underlying commodity
which a member of the public might
reasonably be charged in buying or
selling the commodity to be delivered or
received under the option by the
customer) and, in the alternative, if
applicable, resold to the grantor. To the
extent any of the foregoing amounts are
not known, such person shall inform the
option customer or prospective option
customer of that fact, identify the
amounts which are not known, and
provide a bona fide estimate of what the
amounts are expected to be, The
customer shall also be informed of, or
provided with a bona fide estimate of,
the extent (expressed both in dollars
and as a percentage of the current spot
price of the underlying commodity) to
which the price of the commodity
underlying the option must rise above
the current spol price in the case of a
call, or fall below the current spot price
in the case of a put, in order for it to be
possible for the customer to realize a
profit on the transaction through
exercise, given the purchase price and
all fees incident to exercise. The
information furnished pursuant to this
paragraph shall be recorded in writing
by the person furnishing the information,
and such record shall be maintained in
the manner provided for by §32.7 of this
Part.

(d) Not more than 24 hours after entry
into a commodity option transaction,
each person which accepts any money,
securities or property (or extends credit
in lieu thereof) from an option customer
as payment of the purchase price in
connection with a commodity option
transaction shall furnish, by mail or
other generally accepted means of
communication, such option customer
with a written confirmation statement,
in the format set forth below, containing
at least the following information:

(1) The dctual amount of the purchase
price including a separate listing of the
premium, mark-ups on the premium,
costs, fees, and all other charges;

(2) The actual amount of, or to the
extent an actual amount is not known, a
bona fide estimate of, any costs or fees
in addition to the purchase price which

would be incurred in exercising the
option (including any discount from or
excess over the spot price of the
underlying commodity which a member
of the public might reasonably be
charged in buying or selling the
commodity to be delivered or received
under the option by the customer) and,
in the alternative, if applicable, in
reselling the option to the grantor:

(3) The strike price;

(4) The commodity, specified by grade
or denomination and total quantity, that
may be purchased or sold upon exercise
of the commodity option;

(5) The expiration date of the
commodity option purchased:;

(6) The spot value of the quantity of
the commodity underlying one option at
the time of purchase;

(7) The date the commodity option
was granted;

(8) The amount, or a bona fide
estimate of the amount, by which the
price of the commodity underlying the
option must either rise above the current
spol price in the case of a call, or fall
below the current spot price in the case
of a put, in order for it to be possible for
the customer to realize a profit on the
transaction through exercise, given the
purchase price and all costs and fees
incident to exercise. The information
required by this subparagraph (8) is to
be set forth both in dollars and as a
percentage of the spot value of the total
quantity of the commodity underlying
one option; and

(9) The source of the spot price used
in the calculation of the break-even
point described in paragraph (d)(8) of
this section, the units (e.g., dollar per
ounce) in which the spot price is quoted.,
and information as to where the
customer can find timely quotes of the
applicable spot price.

Format
Confirmation Statement
g Fem and G Name, Account Number, Date,
ot
Option Geantor . S —rTL
Commodity........ciir. Option Class [Put or Calt)
Number of Options ... Swriko Prico
Expiration Spot Vake of the Yot
Quantty of the Commodity
Undertying One Option *
Purchase Price
- e .
poe
- e w‘m

Amount of purchase price due 10 grantor * <
+ Total FCM purchase fees ' b

= Purchase cost 16 customer

Total Purchase Cost (
09’00""(

) Equals “Ookars Per
) Times “Number of Options™  (
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‘Indicate the source of the spot price wpon which this
calculation s based. us well as loformation comcerning
where the customers can find timely quoles of this spot
price seniea

*E ts dow g and

FCM foen.

‘In peesenting estimated exercise costs of gramtor, in-
clude sny discount from or excess over the spot price
eaight reasonably be charged

b oe

dity 1o be &
recaived oplboa.

*Add sum of costs to strike price o obtsin the break-
down price for subirect sum of costs from strike
price 1o obtain breakeven price for puts.

SSubstrect current spot price from breakeven price for
callx wubtract breaksven price from current spol price for
puls.

*Divide "price change required 1o breskdown™ by “spot
value of total gquantity of commodity uaderlying one
option™.

{e) The spot price series used in
making all disclosures required by this
§ 32.5 shall be the spot price series
submitted to the Commission in
compliance with § 3.15 shall be
presented in a format which segregates
them from all other data and
information provided to the option
customer at the same time or in the
same document.

4. By revising paragraph (a) of § 32.6,

and by adding paragraph (g) to § 32.6, as
follows:

§326 Segregation.

(a) Any person which accepts money,
securities or property from an option
customer as payment of the purchase
price in connection with a commodity
option transaction shall treat and deal
with that portion of the purchase price
payable to the grantor as belonging to
such option customer until expiration of
the term of the option, or if the option
customer exercise the option or resells
the option to the grantor, until all rights
of the option customer under the
commodity option have been fulfilled,
Each such person shall also treat and
deal with as belonging to an option
customer (1) all money, securities or
property deposited by such option
customer for the purpose of purchasing a
commodity option, but which has not yet
been used for that purpose and (2) all
money, securities or property received * |
from a dealer option grantor
representing the proceeds of the
exercise or resale of a commodity option
owned by an option customer, until such
time as the money, securities or property

P uf

is returned to the option customer or
otherwise disbursed in accordance with
the oplion customer's instructions. Such
money, securities or property which
must be treated and dealt with as
belonging to an option customer (i) shall
be separately accounted for and
segregated as belonging to such option
customer; (ii) shall be kept in the United
States; and (iii) shall not be commingled
with the money, securities or property of
any other person, including the money,
securities or property received by a
futures commission merchant to margin,
guarantee or secure the trades or
contracts of commodity customers (as
defined in § 1.3(k) of this chapter) or
with the money accruing to such
commodity customers as the result of
such trades or contacts: Provided,
however, That the money, securities or
property treated as belonging to an
option customer may for convenience be
commingled with the money, securities
or property treated as belonging to any
other option customer and deposited in
the same account or accounts with any
bank or trust company in the United
States. Such money, securities or
property, when so deposited with any
bank or trust company, shall be
deposited under an account which will
clearly show that it contains money,
securities or property, segregated as
required by this Part. Each person
depositing such money, securities or
property shall obtain and retain in its
files for the period provided in § 1.31 of
this chapter an acknowledgment from
such bank or trust company that it was
informed that the money, securities and
property therein are being treated as
belonging to option customers and are
being held in accordance with the
provisions of this Part. Such bank or
trust company shall allow inspection of
such accounts al any reasonable time by
representatives of the Commission.

{g) The prohibition in § 32.6{a) against
commingling funds which must be
treated and dealt with as belonging to
option customers with the funds of any
other person shall not be construed to
prevent a futures commission merchant
from having a residual financial interest
in the funds segregated and set apart for
the benefit of option customers. Neither
shall such prohibition be construed to
prevent a futures commisson merchant
from adding to the funds being treated
and dealt with as belonging to option
customers such amount or amounts of
his own funds as he may deem
necessary to insure that he does not

become undersegregated at any time:
Provided, however, That the books and
records of such futures commission
merchant shall at all times accurately
reflect his interest in option customers
segregated funds. Such futures
commission merchant may draw upon
such segregated funds to his own order
to the extent of his actual interest
therein: Provided, further, That such
withdrawal shall not result in the
futures commission merchant becoming
undersegregated.

5. By revising paragraphs (a)
introductory text, {a){1), (a)(3), (a)(6].
(a)(8) and (c) of § 32.12 and adding
paragraphs (a)(9), (a)(10), (a)(11) end
(a)(12) to § 32.12, as follows:

§32.12 Exemption from suspension of
commodity option transactions.

(a) The provisions of § 32.11 shall not
apply to the solicitation or acceptance of
orders for, or the acceptance of money
securities or property in connection
with, the purchase or sale of any
commodity option on a physical
commodity subject to regulation under
Section 4c(b) of the Act granted by a
person domiciled in the United States
who is in the business of buying, selling
producing, or otherwise using that
commodity if all of the followi
conditions are met at the time of the
solicitation of acceptance:

(1) Each dealer option grantor must a!
all times maintain net worth of at leas!
$5,000,000 computed in accordance with
generally accepted accounting principles
and mus! also maintain adjusted net
capital equal to or in excess of
$4,000,000 plus 10 percent of the market
value of the physical commodities which
are the subject of each uncovered
commodity option granted by the dealer
option grantor.

(i) In determining the market value of
the commodities which are the subject
of commodity options granted by s
dealer option grantor, such dealer option
grantor shall for purposes of this
paragraph {a)(1) utilize a spot price
series submitted to the Commission
pursuant to § 3.15(a)(5).

{ii) No person applying to actasa
dealer option grantor shall be permitled
to act in that capacity unless such
person affirmatively demonstrates lo the
- tisfaction of the Commission that it
complies with the financial requirements
of this § 32.12(a)(1). Each dealer option
grantor must be in compliance with
§ 32.12(a)(1) at all times and must be
able to demonstrate such compliance (o
the satisfaction of the Commission.
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{iif) A dealer option grantor who is not
in compliance with § 32.12(a)(1) or is
unable to demonstrate such compliance
as required by paragrpah (a)(1)(ii) above
must immediately cease granting
options on physical commodities (except
for those commodity options specifically
exempted by § 32.4 of these regulations)
until such time as the dealer option
grantor is able to demonstrate such
compliance; Provided, however, That if
such dealer option grantor immediately
demonstrates to the satisfaction of the
Commission the ability to achieve
compliance, the Commission may allow
such dealer option grantor up to a
maximum of 10 business days in which
to achieve compliance without having to
cease doing business as required above.
Nothing in this paragraph (a)(1)(iii) shall
be construed as preventing the
Commission from taking action against
a dealer option grantor for non-
compliance with any of the provisions of
this section.

(iv) For purposes of this section, the
provisions of § 1.17(b) shall apply to
dealer option grantors.

(v) For purposes of this section, the
term “net capital” has the same meaning
as in § 1.17 of this chapter. In
determining net capital, the provisions
set forth in § 1.17(c)(1) shall apply.

(vi) For purposes of this section the
term “current assets" has the same
meaning as in § 1.17 of this chapter. In
computing current assets, the provisions
set forth in § 1.17(c)(2), except for
§ 1.17(c)(2)(v), shall n;'»ply.

(vii) For purposes of this section, the
provisions set forth in § 1.17(c)(3) of
these regulations shall apply.

(viii) For pusposes of this section, the
term "liabilities™ has the same meaning
as in § 117 of this chapter. In computing
liabilities, the provisions set forth in
§ 1.17(c)(4) shall apply, provided,
however that the term “dealer option
grantor” shall be substituted for the term
“futures commission merchant” in
§ 1.17(c)(4) ).

(ix) For purposes of this section, the
term “adjusted net capital” has the same
meaning as in § 1.17 of this chapter. In
computing adjusted net capital, the
safety factors set forth in § 1.17(c)(5)
shall apply, provided, however, that the
safety factors set forth in
§§ 1.17(c)(5)(ii)(A), (B) and (D) shall not
apply: and, provided further, that the
safety factors set forth in § 1.17(c)(5)(x)
shall not apply to any futures contracts
in proprietary accounts which represent
cover for commodity options on physical
commodities granted by a dealer option
grantor,

(x) P;or purpc;seshof this section, the
provisions set forth in §§ 1.17(d). (e),
and (h) shall apply. ol

- {xi) For purposes of this section,
“cover” shall have the same meaning as
set forth in § 1.17(j) and, with respect to
commodity options granted on physical
commodities:

{A) A call commodity option granted
by a dealer option grantor for which the
marke! value of the physical commodity
which is the subject of the option
exceeds the strike price of the option,
shall be considered covered by (1)
unencumbered ownership or fixed-price
purchase of the same commodity which
is the subject of the option, to the extent
that the quantity of such unencumbered
ownership or fixed-price purchase is not
less than the quantity of such
commodity which is the subject of the
option; {2) purchase for future delivery
on a board of trade of the same
commodity which is the subject of the
option, to the extent that the quantity of
such purchases is not less than the
quantity of such commodity which is the
subject of the option; and (3) the
purchase of a call commodity option for
the same commodity, but only to the
extent that the quantity of the
commodity which is the subject of the
purchased option is not less than the
quantity of the commodity which is the
subject of the granted option: Provided,
however, That if the strike price of the
purchased option is greater than the
strike price of the granted option, the
amount of the difference in those prices
shall be considered uncovered by the
grantor for purposes of computing
required minimum adjusted net capital;

(B) A call commodity option granted
by a dealer option grantor for which the
market value of the commodity which is
the subject of the option is less than the
strike price of the option shall be
considered covered;

(C) A put commodity option granted
by a dealer option grantor for which the
market value of the physical commodity
which is the subject of the option is less
than the strike price of the option shall
be considered covered by (1) fixed-price
sales of the same commodity which is
the subject of the option, to the extent
that the quantity of such fixed-price
sales is not less than the quantity of
such commodity that is the subject of
the option; (2) sales for future delivery
on & board of trade of the same
commodity which is the subject of the
option, to the extent that the quantity of
such sales is not less than the quantity
of such commodity which is the subject
of the option; and (3) the purchase of a
put commodity option for the same
commodity, but only to the extent that
the quantity of the commodity which is
the subject of the purchase option is not
less than the quantity of the commodity

which is the subject of the granted
option: Provided, however, That if the
strike price of the purchased option is
less than the strike price of the granted
option, the amount of the difference in
those prices shall be considered
uncovered by the grantor for purposes of
computing required minimum adjusted
net capital;

(D) A put commodity option granted
by a dealer option grantor for which the
market value of the commodity which is
the subject of the option exceeds the
strike price of the option shall be
considered covered; and

{E) Notwithstanding the other
provisions of this paragraph (a)(1)(xi),
no option owned by, or fixed price
commitment of, a dealer option grantor
shall constitute cover unless the other
party to the transaction has a minimum
net worth of at least $1,000,000 and no
more than 10 percent of a grantor’s total
cover may consist of such transactions
with one person or one affiliated group
of persons.

(xii) No person shall be permitted to
act as a dealer option grantor unless,
commencing on the date the person first
applies to act in that capacity, the
person prepares, and keeps current,
ledgers or other similar records which
show or summarize, with appropriate
references to supporting documents,
each transaction affecting his asset,
liability, income, expense and capital
accounts, and in which (except as
otherwise permitted in writing by the
Commission) all his asset, liability and
capital accounts are classified into
either the account classification
subdivisions specified on form 2-FR or
categories that are in accord with
generally accepted accounting
principles. Each person so registered
shall prepare and keep current such
records.

(xiii) Each dealer option grantor, and
each person who has applied to act in
that capacity, must make and keep as a
record in accordance with § 1.31 of this
chapter formal computations of its
adjusted net capital and of its minimum
financial requirements pursuant to this
section as of the close of business each
month. Such computations must be
completed and made available for
inspection by any representative of the
Commission within 30 days after the
date for which the computations are
made, commencing the first month-end
after the date the first application for
registration is filed or the first month-
end after the effective date of this
section.

(xiv) For purposes of this section the
requirements of §8§ 1.12(a), 1.12(b),
1.12(c), 1.12(d) and 1.12(g) shall apply to
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dealer option grantors and applicants
therefor; Provided, however, That the
term “dealer option grantor” shall be
substituted for the term “futures
commission merchant” and § 32.12(a)(1)
shall be substituted for all references to
§1.17.

» - » - .

(3) Each person acting as a dealer
option grantor shall segregate, at least
daily, exclusively for the benefit of
purchasers, money, exempted securities
(within the meaning of section 3(a)(12)
of the Securities Exchange Act of 1934),
commercial paper, bankers'
acceplances, commercial bills, or
unencumbered warehouse receipts,
equal to or in excess of the amount by
which the value of each transaction
exceeds the amount received or to be
received by the dealer option grantor for
such transaction.

(i) For purposes of this paragraph
(a)(3) the value of each transaction shall
be: (A) in the case of a call commodity
option, the amount by which the market
value of the actual commodity which is
the subject of the option exceeds the
strike price of the option, and (B) in the
case of a put commodity option, the
amount by which the market value of
the actual commodity which is the
subject of the option is less than the
strike price of the option. The market
value of the actual commodity which is
the subject of the call or put option shall
be computed by using a spot price series
submitted to the Commission pursuant
to § 3.15(a)(5).

(ii) All money, securities or property
segregated in accordance with
paragraph (a)(3) shall be separately
accounted for and deposited with a
bank or trust company in the United
States. Such money, securities and
property shall be deposited under an
account name which will clearly show
that it contains money, securities or
property segregated as required by this
Part. Each person depositing such
money, securities or property shall
obtain and retain in its files for the
period provided in § 1.31 of this chapter
an acknowledgement from such bank or
trust company that it was informed that
the money, securities or property therein
are being segregated exclusively for the
benefit of purchasers of commodity
options granted by the depositing
peison, and are being held in
accordance with the provisions of this
Part. Such bank or trust company shall
allow inspection of such accounts at any
reasonable time by representatives of
the Commission.

(iii) Such bank or trust company shall
not hold, dispose of, use or treat any
money, securities or property deposited

in accordance with this paragraph (a)(3)
as belonging to the depositing person or
any other person except for the
exclusive benefit of the purchasers of
options granted by the depositing
person. x

(iv) The amount of money, securities
or property, which is and which must be
in a segregated account in order to
comply with the requirements of this
paragraph (a)(3) shall be computed by
each person required to segregate such
money, securities or property as of the
close of each business day. A record of
such computation shall be made and
kept, together with all supporting data in
accordance with the provisions of § 1.31
of this chapter. Such computation shall
be made prior to the opening of business
on the following business day.

(v) For the purposes of the
computation required by subparagraph
(3)(iv) of this section, securities and
property segregated in acordance with
this paragraph (a)(3) shall be included at
values which at no time shall be greater
than current market value.

(vi) The deposit of securities or
property in segregated accounts
pursuant to this paragraph (a)(3) shall
not operate to prevent the dealer option
grantor depositing such securities or
property from receiving and retaining as
its own any increment or interest
resulting therefrom.

(vii) Each dealer option grantor who
deposits securities or property in
segregated accounts in accordance with
this paragraph (a)(3) shall keep a record
showing the following: (A) a description
of such securities or property, (B) the
identity of the banks or trust companies
where such securities or property are
segregated, and (C) the dates on which
such securities or property are deposited
into segregated accounts and the dates
on which such securities or property are
removed from segregated accounts.

(6) Each person who is offering and
selling the option to an option customer
shall: (i) be fully in compliance with
each and every requirement of this Part
32; (ii) include in the confirmation
statement required by § 32.5(d) the
transaction identification number
provided by the grantor; (iii) make such
reports to the Commission as are
provided for in paragraphs (f) and (h) of
this section and as the Commission may
otherwise require by rule or regulation
or order; and (iv) keep a record in
permanent form which shows, for each
commodity option account carried by
such person (A) the principal occupation
or business of the option customer
owning the account, (B) the name and
address of any other person having a

financial interest in such account, (C)
the name, address and principal
business or occupation of any other
person exercising any trading control
with respect to such account, and (D) an
indicator of whether the account is
traded for speculative purposes or for
other than speculative purposes.

(8) Dealer option grantors, and
persons applying to act as dealer option
grantors, must submit the following
reports:

(i) Each person who files an
application with the Commission to act
as a dealer option grantor must
concurrently with the filing of such
application submit either: (A) a Form
2-FR certified by an independent public
accountant in accordance with § 1.16 of
this chapter as of a date not more than
45 days prior to the date on which such
report is filed, or (B) a Form 2-FR as of a
date not more than 45 days prior to the
date on which such report is filed and a
Form 2-FR certified by an independent
public accountant in accordance with
§ 1.16 of this chapter as of a date not
more than 1 year prior to the date on
which such report is filed. Each such
person must include with such financisl
report a statement describing the source
of its current assets and representing
that its capital has been contributed for
the purpose of operating its business
and will continue to be used for such

purpose.

(ii) Bach dealer option grantor must
file a Form 2-FR for each fiscal quarter
of each fiscal year. Each Form 2-FR
must be filed no later than 45 days after
the date for which the report is made:
Provided, however, That any Form 2-FR
which must be certified by an
independent public accounlant pursuant
to paragraph (a)(8)(iii) of this section
must be filed no later than 90 days after
the close of each dealer option grantor’s
fiscal year. This paragraph (a)(8)(ii) will
be applicable to all fiscal quarters
ending after the effective date of this
section but in no event more than 90
days after such effective date.

(iii) The Form 2-FR filed pursuant to
paragraph (a)(8)(ii) of this section as of
the close of the dealer option grantor’s
fiscal year must be certified by an
independent public accountant in
accordance with § 1.16 of this chapter.

(iv) Upon receiving written notice
from any representative of the
Commission, a dealer option grantor or
person who has applied to the
Commission to act as a dealer option
grantor must, monthly or at such times
as specified, furnish the Commission
with a Form 2-FR and/or such other
financial information as requested by
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the representative of the Commission.
Each such Form 2-FR or such other
information must be furnished within
the time specified in the written notice.

(v) The reports provided for in this
§ 32.12{a)(8) will be considered filed
when received at the regional office of
the Commission nearest the principal
place of business of the dealer option
grantor or applicant therefor.

(vi) Each Form 2-FR filed pursuant to
this § 32.12(a)(8) which is not required to
be certified by an independent public
accountant must be completed in
accordance with the instructions to the
form and contain:

(A) A statement of financial condition
as of the date for which the report is
made;

(B) A statement of changes in
ownership equity for the period between
the date of the most recent statement of
financial condition filed with the
Commission (or the beginnln{' of the
fiscal quarter immediately following the
effective date of this rule but in no event
more than 90 days after such effective
date) and the date for which the report
is made;

(C) A statement of the computation of
the minimum capital requirements
pursuant to § 32.12(a){1) and a schedule
of segregation requirements and funds
on deposit in segregation, as of the date
for which the report is made; and

(D) In addition to the information
expressly required, such further
information as may be necessary to
make the required statements and
schedules not mislea

(vii) Each Form 2-FR filed pursuant to
this § 32.12(a)(8) which is required to be
certified by an independent public
accountant must be completed in
accordance with the instructions to the
form and contain:

(A) A statement of financial condition
as of the date for which the report is
made;

(B) Statements of income (loss),
changes in financial position, changes in
ownership'equity, and changes in
liabilities subordinated to claims of
general creditors, for the period between
the date of the most recent certified
slatement of financial condition filed
with the Commission (or the beginning
of the fiscal year immediately following
the effective date of this rule but in no
¢vent more than 1 year after such
effective date) and the date for which
the report is made: Provided, That for an
applicant filing pursuant to paragraph
(2)(8)(i) of this section the period must
be the year ending as of the date of the
statement of financial condition;

(C) A statement of the computation of
the minimum capital requirements
pursuant to § 32.12(a)(1) and a schedule

of segregation requirements and funds
on deposit in segregation, as of the date
for which the report is made;

(D) Appropriate footnote disclosures;
and

(E) In addition to the information
expressly required, such further material
information as may be necessary to
make the required statements not
misleading.

(viii) The statements required by
paragraphs (a)(8)(vii) (A) and (B) of this
section may be presented in accordance
with generally accepted accounting
principles in the certified reports filed as
of the close of the registrant’s fiscal year
pursuant to paragraph (a)(8)(iii) of this
section or accompanying the application
for registration pursuant to paragraph
(a)(8)(i) of this section, rather than in the
format specifically prescribed by these
regulations: Provided, That the
statement of financial condition is
presented in a format as consistent as
possible with the Form 2-FR and a
reconciliation is provided reconciling
such statement of financial condition to
the statement of the computation of the
minimum capital requirements pursuant
to § 32.12(a)(1). Such reconciliation must
be certified by an independent public
accountant in accordance with § 1.16.

{ix) Attached to each Form 2-FR filed
pursuant to this § 32.12(a)(8) must be an
oath or affirmation that to the best
knowledge and belief of the individual
making such oath or affirmation the
information contained in the Form 2-FR
is true and correct. If the dealer option
grantor or applicant therefor is a sole
proprietorship, then the oath or
affirmation must be made by the
proprietor; if a partnership, by a general
partner; or if a corporation, by the chief
executive officer or chief financial
officer.

(x) Any dealer option grantor or
applicant therefor wishing to establish a
fiscal year other than the calendar year
may do so by no the Commission
of its election of such fiscal year in
writing, concurrently with the filing of
Form 2-FR pursuant to paragraph
(a)(8)(i) of this section or within 90 days
of the effective date of this section, but
in no event may such fiscal year end
more than one year from the date of the
Form 2-FR filed pursuant to paragraph
{a)(8)(i) of this section or more than one
year from the effective date of this
regulation. A dealer option grantor or
applicant therefor which does not so
notify the Commission will be deemed
to have elected the calendar year as its
fiscal year. A dealer option grantor must
continue to use its elected fiscal year,
calendar or otherwise, unless a change
in such fiscal year is approved upon
written application to the principal

office of the Commission in Washington,
D.C.

(xi) In the event any dealer option
grantor or applicant therefor finds that it
cannot file its report for any period
within the time specified in paragraphs
(a)(8)(ii) or (a)(8)(iv) of this section
without substantial undue hardship, it
may file with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to a
specified date which may not be more
than 90 days after the date as of which
the financial statements were to have
been filed. The application must state
the reasons for the requested extension
and must contain an agreement to file
the report on or before the requested
extension date. The application must be
received by the Commission before the
time specified in paragraphs (a)(8)(ii) or
(a)(8)(iv) of this section for filing the
report. Within 10 calendar days after
receipt of the application for an
extension of time, the Commission shall:
(A) notify the applicant or registrant of
the grant or denial of the requested
extension; or (B) indicate that additional
time is required to analyze the request,
in which case the amount of time
needed will be specified.

(xii)(A) In the event an applicant or
registrant finds that it cannot file its
certified financial statements and
schedules for any year within the time
specified in this paragraph (a)(8) without
substantial undue hardship, it may file
with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to a
specified date not more than 90 days
after the date as of which the certified
financial statements and schedules were
to have been filed. The application must
be made by the applicant or registrant
and must: (7) state the reasons for the
requested extension; (2) indicate that the
inability to make a timely filing is due to
circumstances beyond the control of the
dealer option grantor or applicant
therefor, if sugeia the case, and describe
briefly the nature of such circumstances;
(3) be accompanied by the latest
available formal computation of
adjusted net capital and minimum
financial requirements computed in
accordance with § 32.12(a)(1); (4) be
accompanied by the latest available
computation of required segregation and
by a computation of the amount of
money, securities or property segregated
pursuant to § 32.12(a)(3) as of the date of
the latest available computation; (5)
contain an agreement to file the report
on or before the date specified by the
applicant or registrant in the
application; (6) be received by the
principal office of the Commission in
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Washington, D.C., prior to the date on
which the report is due; and (7) be
accompanied by a letter from the
independent public accountant
answering the following questions:

(/) What specifically are the reasons
for the extension request?

(#7) On the basis of that part of your
audit to date, do you have any
indication that may cause you to
consider commenting on any material
inadequacies in the accounting system,
internal accounting controls or
procedures for safeguarding customer or
firm assets?

(#if) Do you have any indication from
the part of your audit completed to date
that would lead you to believe that the
firm was or is not meeting the minimum
capital requirements specified in
§ 32.12(a)(1) or the segregation
requirements of section 4c(d) of the Act
and these regulations, or has any
significant financial or recordkeeping
problems?

(B) Within 10 calendar days after
receipt of an application for extension of
time, the Commission shall: (1) notify
the dealer option grantor or applicant
therefor of the grant or denial of the
requested extension; or (2) indicate that
additional time is required to analyze
the request, in which case the amount of
time needed will be specified.

(C) Until such time as the Commission
orders otherwise, the Commission
hereby delegates to the Director of the
Division of Trading and Markets or his
designee the authority to grant or deny
an application for an extension of time
by a dealer option grantor or applicant
therefor under §§ 32.12(a)(8)(xi) and
(xii), and to inform the dealer option
grantor or applicant if additional time is
needed to analyze the request. The
Director of the Division of Trading and
Markets or his designee may submit to
the Commission for its consideration
any matter which has been delegated to
him pursuant to this paragraph.

(D) On the written request of a dealer
option grantor or applicant therefor, or
on its own motion, the Commission may
grant an extension of time or an
exemption from any of the certified
financial reporting requirements of this
chapter either unconditionally or on
specified terms and conditions.

(xiii) All of the Forms 2-FR filed
pursuant to this section will be public:
Provided, however, that if the statement
of financial condition, the computation
of the minimum capital requirements
pursuant to §32.12(a)(1), and the
schedule of segregation requirements
and funds on deposit in segregation are
bound separately from the other
financial statements (including the
statement of income (loss)), footnote

disclosures and schedules of Form 2-FR,
trade secrets and certain other
commercial or financial information on
such other statements and schedules
will be treated as nonpublic for
purposes of the Freedom of Information
Act and the Government in the Sunshine
Act and parts 145 and 147 of this
chapter. All information on such other
statements, footnote disclosures and
schedules will, however, be available
for official use by any official or
employee of the United States or any
State, and by any other person to whom
the Commission believes disclosure of
such information is in the public
interest. The independent public
accountant’s opinion filed pursuant to
this § 32.12(a)(8) will be deemed public
information.

(9) Each person who is offering and
selling the option to an option customer
(i) must record each transaction in its
customer’'s name by the transaction
identification number provided by the
grantor and (ii) must have evidence in
the form of a separate affidavit executed
annually upen actual knowledge by the
proprietor of a sole proprietorship
grantor, a general partner of a
partnership grantor, or the chief
executive officer or chief financial
officer of a corporate grantor for each
commodity on which the grantor is
registered to grant options, that the
grantor of the options that it sells is in
compliance with the requirements of
Section 4c(d)(2)(A) of the Act and which
specifies the facts evidencing such
compliance;

(10) In the event that a dealer option
grantor offers to repurchase an option
which it has granted, the repurchase
price offered may not be less than the
spot price of the commodity underlying
the option minus the strike price of the
option in the case of a call or the strike
price of the option minus the spot price
of the commodity underlying the option
in the case of a put, the spot price to be
determined at the time of repurchase by
reference to the spot price series
submitted to the Commission pursuant
to § 3.15(a)(5); Provided, That the
grantor may deduct from this repurchase
price any costs or fees, the amount of
which, or a bona fide estimate of the
amount of which, has been disclosed to
the option customer in accordance with
§ 32.5(c).

(11) The grantor is registered with the
Commission as a dealer option grantor
under § 3.15 of this chapter to grant
options on the physical commodity
which is the subject of the option.

(12) The Commission may terminate
the right of any person to grant, offer, or
sell options under this chapter only after
a hearing, including a finding that the

continuation of such right is contrary to
the public interest; Provided, That
pending completion of such termination
proceedings, the Commission may
suspend the right to grant, offer or sell
options of any person whose activities
in the Commission’s judgment present »
substantial risk to the public interest. In
determining whether to terminate or
suspend the right of any person to grant
offer or sell options, the Commission
will consider, among other public
interest factors: whether any substantiz|
economic purpose is served by the
options granted, offered or sold; whethe:
any cause exists which would warrant
denial of registration as a dealer option
grantor or as a futures commission
merchant; and whether the person is in
violation of any provision of the Act or
the Commission's regulations
thereunder, including the regulations
contained in this Part 32.

{c) Upon written application the
Commission may for good cause shown
in any particular case waive the
requirements of any provision of
paragraph (a) or (b) of this section other
than those requirements expressly
imposed by Section 4c(d)(2) of the Acl,
subject to such other terms and
conditions as the Commission may find
appropriate in the public interest and for
the protection of option customers.

PART I—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

6. By revising paragraph (f) of § 1.10 to
read as follows:

§1.10 Applications for Registration and
Financial of Futures Commission

Merchants.

(f) Extension of time for filing reports
(1) In the event any applicant or
registrant finds that it cannot file its
report for any period within the time
specified in paragraphs (b)(1) or (b)(4) of
this section or paragraph (b) of § 1.12
without substantial undue hardship, it
may file with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to a
specified date which may not be more
than 90 days after the date as of which
the financial statements were to have
been filed. The application must state
the reasons for the requested extension
and must contain an agreement to file
the report on or before the requested
extension date. The application must be
received by the Commission before the
time specified in paragraphs (b)(1) or
(b)(4) of this section or paragraph (b) of
§ 1.12 for filing the report. Notice of such
application must be given to the
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designated self-regulatory organization,
if any, concurrently with the filing of
such application with the Commission.
Within 10 calendar days after receipt of

the application for an extension of time, |

the Commission shall: (i) notify the
applicant or registrant of the grant or
denial of the requested extension; or (ii)
indicate to the applicant or registrant
that additional time is required to
inalyze the request, in which case the
ymount of time needed will be specified.

(2) In the event any applicant or
registrant finds that it cannot file its

ertified financial statements and
schedules for any year within the time
specified in § 1,10 without substantial
undue hardship, it may file with the
principal office of the Commission in
Washington, D.C., an application for an
extension of time to a specified date not
more than 90 days after the date as of
which the certified financial statements
ind schedules were to have been filed.
lotice of such application must be sent
(0 the disignated seli-regulatory
irganization, if any. The application
must be made by the applicant or
registrant and must: (i) state the reason
for the requested extension; (ii) indicate
that the inability to make a timely filing
i due to circumstances beyond the
rontrol of the applicant or registrant, if
such is the case, and describe briefly the
nature of such circumstances; (iii) be
iccompanied by the latest available
formal computation of adjusted net

ipital and minimum financial
requirements computed in accordance
vith § 1.17; (iv) be accompanied by the
litest available computation of required
segregation and by a computation of the
imount of money, securities, and
property segregated on behalf of
‘ustomers as of the date of the latest
ivailable computation; (v) contain an
agreement to file the report on or before
the date specified by the applicant or
registrant in the application; (vi) be
received by the principal office of the
Commission in Washington, D.C., and

v the designated self-regulatory
organization, if any, prior to the date on
which the report is due; and (vii) be
dccompanied by a letter from the
independent public accountant
inswering the following questions:

(A) What specifically are the reasons
for the extension request?

{B) On the basis of that part of your
1udit to date, do you have any
indication that may cause you to
consider commenting on any material
\nadequacies in the accounting system,
‘nternal accounting controls or
procedures for safeguarding customer or
lirm assets?
¢ (C) Do you have any indication from
‘e part of your audit completed to date

that would lead you to believe that the
firm was or is not meeting the minimum
capital requirements specified in § 1.17
or the segregation requirements of
section 4(d)(2) of the Act and these
regulations, or has any significant
financial or recordkeeping problems?

(3) Within 10 calendar days after
receipt of an application for extension of
time, the Commission shall: (i) notify the
applicant or registrant of the grant or
denial of the requested extension; or {ii)
indicate to the applicant or registrant
that additional time is required to
analyze the request, in which case the
amount of time needed will be specified.

(4) On the written request of any
designated self-regulatory organization,
or an applicant or registrant, or on its
own motion, the Commission may grant
an extension of time or an exemption
from any of the certified financial
reporting requirements of this chapter
either unconditionally or on specified
terms and conditions.

7. By adding a new paragraph (gg) to
§ 1.3 as follows:

§ 1.3 Definitions.

(88) Dealer Option Grantor. This term
means any person who is registered or
required to be registered under Part 3 to
grant options on physical commodities
pursuant to Part 32,

8. By revising paragraph (d)(1) of
§ 1.16 to read as follows:

§ 1.16 Qualifications and reports of
Accountants.

(d) Audit objectives. (1) The audit
must be made in accordance with
generally accepted auditing standards
and must include a review and
appropriate tests of the accounting
system, the internal accounting controls,
and the procedures for safeguarding
customer and firm assets in accordance
with the provisions of the Act and the
regulations thereunder, since the prior
examination date. The audit must
include all procedures necessary under
the circumstances to enable the
independent licensed or certified public
accountant to express an opinion on the
financial statements and schedules. The
scope of the audit and review of the
accounting system, the internal controls,
and procedures for safeguarding
customer and firm assets must be
sufficient to provide reasonable
assurance that any material
inadequacies existing at the date of the
examination in (i) the accounting
system, (ii) the internal accounting
controls, and (iii) the procedures for
safeguarding customer and firm assets

(including the segregation requirements
of the Act and these regulations) will be
discovered. Additionally, as specified
objectives the audit must include
reviews of the practices and procedures
followed by the registrant in making (A)
periodic computations of the minimum
financial requirements pursuant to these
regulations and (B) daily computations
of the segregation requirements of the
Act and these regulations.

9. By revoking and reserving
paragraph (f) of § 1.16.

PART 3—REGISTRATION

10. By adding a new § 3.15 to Part 3 as
follows:

§3.15 Registration of dealer option
grantors.

(a) Initial registration. It is unlawful
for any person to grant options on
physical commodities for offer or sale
pursuant to Part 32 unless registered
with the Commission as such in
accordance with this § 3.15.

(1) Application for initial registration
as a dealer option grantor must be on
Form 7-R, together with: (i) a statement,
executed by the applicant, that the
applicant is seeking registration as a
dealer option grantor under Part 32 of
this chapter to grant options on a
specified commodity; (ii) a list setting
forth the names of each futures
commission merchant who will sell its
options and a statement that these
futures commission merchants meet
each and every requirement set forth in
Part 32 of this chapter and (iii) a
financial report, in accordance with the
provisions of § 32.12(a)(8)(i) of this
chapter.

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant: Provided, however, That the
provisions of this paragraph (a)(2) do
not apply to any principal who has a
current Form 8-R or Form 94 on file with
the Commission.

(3) Each applicant filing an
application to grant options on a
specified commodity must submit with
such application the following data and
information with respect to the
commodity:

(i) The type and number of
commercial enterprises with which the
prospective option grantor has
transacted business with respect to that
commodity during the preceding 12
months;
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(ii) the type and size of such
transactions during the preceding 12
months;

(iii) the total dollar value of
production, commercial use, cash
market sales and cash market purchases
of the commodity underlying the
proposed option contract for the most
recently concluded fiscal quarter and at
least three preceding fiscal quarters
(spot and forward cash market
transactions should be reported

_separately);

{iv) the end of month and average
monthly inventories of the commodity «
for each of the preceding twelve months;

(v) the amount of revenues or
payments (expressed in dollar amounts
and as percentages of total revenues or
payments) involving transactions in
which there was a change in ownership
of the underlying physical commodity
(i.e., the physical commodity was
deliveéred to the prospective optign
grantor or delivered by the prospective
option grantor) during the most recently
concluded fiscal quarter and at least
three preceding fiscal quarters; and

(vi) any additional information which
would demonstrate that a prospective
option grantor is a bona fide commercial
enterprise with respect to the

commodity for which registration is
sought.
(4) Each applicant filing an

application to grant options on a
specified commodity must submit with
such application the following data and
information with respect to each option
contract which the applicant proposes to
grant on the ty:

(i) The exact specification of the
commodity which may be bought or sold
upon exercise of the option, including
the grade or denomination of the
commodity, the contract unit, and the
delivery locations and facilities;

(ii) The type of instrument, if any,
deliverable upon exercise of the option,
evidencing ownership of the commodity,
and stating whether or not such
instrument is negotiable or transferable;

(iif) The costs associated with making
or taking delivery of the commodity
upon exercise of the option; and

(iv) The relationship between the
expiration months of the proposed
options and the expiration dates of any
futures contracts on the same or closely
related commodities traded on any
contract market.

Any changes in these terms and
conditions must be promptly filed with
the Commission.

(5) Bach applicant filing an
application to grant options on a
specified commodity must submit with
such application data and information

demonstrating that the commodity
which is the subject of the proposed
options has a liquid spot market with a
reliable spot price series which is
widely available to the public
independent of the grantor, In making
this demonstration, the prospective
grantor shall designate a particular spot
price series for the commodity on which
the grantor proposes to issue options, In
the event that registration is granted, the
spot price series designated by the
grantor pursuant to this subparagraph
(5) shall be used in assessing the
grantor's compliance with paragraphs
(a)(2)(1), (a)(3)(i) and (a)(10) of § 32.12, as
well as with § 32.5.

(6) To the extent any data or
information required of an applicant for
registration by this § 3.15 are identical
to data or information already on file
with the Commission in connection with
an existing registration or a pending
application for registration those data
and that information need not be refiled
but instead may be incorporated by
reference.

(b) Renewal of registration. All
registrations granted under this § 3.15
shall expire not less than one year from
the date of issuance, upon the last day
of the month in which the first such
registration was granted, and shall be
renewed, upon application therefor.
Application for renewal of registration
as a dealer option grantor on a specified
commodity must be on Form 7-R,
completed and filed with the
Commission in accordance with the
instructions thereto and the
requirements of this § 3.15.

(c) Application fee. Each application
for registration, or renewal thereof, as a
dealer option grantor on a specified
commodity must be accompanied by a
fee of $200. Fees shall be remitted by
money order, bank draft, or check,
payable to the Commodity Futures
Trading Commission.

(d) Addition or termination of
principals subsequent to filing of Form
7-R. (1) Within twenty days after any
natural person becomes a principal of
the applicant or registrant subsequent to
the filing of a Form 7-R in accordance
with the requirements of paragraphs (a)
of (b) of this section, the applicant or
registrant must file a Form 8-R with the
Commission. The Form 8-R must be
completed by such principal in
accordance with the instructions
thereto: Provided, however, That the
provisions of this paragraph (d) do not
apply to any principal who has a current
Form 8-R or Form 94 on file with the
Commission; And, provided further, that
the dealer option grantor must notify the
Commission within twenty days of the

name of such added principal on Form
3-R.

{2) Within twenty days after any
natural person is terminated as a
principal of the applicant or registran!
subsequent to the filing of a Form 7-R in
accordance with the requirements of
paragraphs (a) of (b) of this section, the
applicant or registrant must notify the
Commission of the termination of such
principal on Form 3-R.

{e) Denial of registration. The
Commission may refuse to register any
person seeking registration under this
section if it is found, after notice and
opportunity for hearing, that:

(1) The applicant is not in the busines
of buying, selling, producing, or
otherwise using the commodity
underlying the proposed option contrar
For purposes of this paragraph (e)(1), an
applicant shall be considered in the
business of buying, selling, producing or
otherwise using a commodity if the
applicant is a producer, commercial use
or commercial buyer or seller of the
commodity on which the options are to
be granted Commercial users include
processors, fabricators and other
manufacturers which use a commodity
as a principal input in producing an
intermediate or final product.
Commercial buyers and sellers are
persons who make purchases and sales
which directly facilitate the transfer of
commodities between and among
producers and commercial users. The
retail buying and selling of a commodity,
or the possession of inventory for a
speculative purpose, does not satisfy the
“in the business” requirement;

(2) The commodity which is the
subject of the proposed commodity
options does not have a liquid spot
market with a reliable spot price series
which is widely available to the public
independent of the applicant;

(3) Trading of the commodity options
proposed by the applicant may
reasonably be expected adversely to
affect, to a significant degree, the
deliverable supplies, or lead to
congestion in the trading, of any
contract for future delivery traded on
any contract market;

(4) The applicant has not established
that it meets each of the ents of
Section 4c(d) of the Act or § 3212 of this
chapter; or

(5) The applicant is unfit to engage in
business because of the existence of any
of the reasons upon which the
Commission is authorized to refuse
registration under Sections 4n or 8a of
the Act.

Provided, That pending final
determination of the applicant's
registration application, registration
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shall not be granted, and Provided
further, That when registration is denied
based on a finding pursuant to Section
4n(5) or 8a(2)(A) of the Act, there shall
be no opportunity for hearing.

(f) Temporary exemption for existing
grantors. Notwithstanding the
provisions of paragraphs (a) and (e) of
this section, any person who grants
option contracts involving a physical
commodity pursuant to Section 4c(d)(1)
of the Act and who files an application
for registration to grant option contracts
involving that commodity under
paragraph (a) of this section on or prior
to [thirty days after effective date], may
continue to grant option contracts
involving that commodity pending a
final determination by the Commission
on the application.

(g) Suspension and termination of
registration. The Commission may
terminate the right of any person to
grant options under this section in
accordance with the requirements of
32.12(a)(12) of this chapter.

(h) Exemption from requirement of
registration. Any person who grants
option on physical commodities which
are offered and sold in accordance with
the requirements of § 32.4(a) of this
chapter shall not be required to register
under this section because of that
activity.

[ssued in Washington, D.C., on April 21,
1981, by the Commission.

Jane K. Stuckey,

Secretary of the Commission.
FR Doc. 5112567 Filed 4-24-81: 245 am)
DILLING CODE 8351-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

18 CFR Part 282
[Docket No. RM81-17]

Definition of Agricultural Use in
Commission’s Incremental Pricing
Regulations

Issued April 20, 1061.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
'o amend its regulations on incremental
pricing (18 CFR Part 282) under Title II

of the Natural Gas Policy Act of 1978
‘N'(}PA) (15 U.S.C. 3301-3432).
Specifically, it proposes to expand the
list of agricultural uses of natural gas set
forth in § 282.202(a)(1)(iii), which are
exempt from incremental pricing, by
adding certain stages in the manufacture

of gelatin, glue and carboxy methyl
cellulose (CMC).

DATES: Written Comments are due by
May 29, 1981. Requests for public
hearing are due by May 15, 1981. Public
hearing, if requested, will be held on
June 9, 1981.

ADDRESS: Office of Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426.

FOR FURTHER INFORMATION CONTACT:
Robert Fleishman, Offiee of the General
Counsel, Federal Energy Regulatory

Commission, 825 North Capitol Street
NE., Washington, DC 20426 (202) 357-
8270; or
Alice Fernandez, Office of Pipeline and
Producer Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426 (202) 357-9095
In the matter of a definition of
agricultural use in § 282.202(a) of the
Commission's Incremental Pricing
Regulations, Docket No. RM81-17,
notice of proposed rulemaking.

Issued April 20, 1981,

L. Introduction

The Federal Energy Regulatory
Commission (Commission) is proposing
to amend its regulations on incremental
pricing (18 CFR Part 282) under Title Il
of the Natural Gas Policy Act of 1978
(NGPA) (15 U.S.C. 3301-3432). .
Specifically, it proposes to expand the
list of agricultural uses of natural gas set
forth in § 282.202(a)(1)(iii), which are
exempt from incremental pricing, by
adding certain stages in the manufacture
of gelatin, glue and carboxy methyl
cellulose (CMC).

I1. Background

Title II of the NGPA requires the
Commission, within certain guidelines,
to institute and administer an
incremental pricing program. The
program is designed to pass through, by
surcharge, a portion of the increases in
the wellhead prices of natural gas
allowed under Title I of the NGPA to
certain industrial facilities that use
natural gas as a boiler fuel. However,
industrial facilities that use natural gas
as a boiler fuel for an agricultural use,
as defined in section 206(b)(3) of the
NGPA, are currently exempt from the
incremental pricing program.’ Section
206(b)(3) defines “agricultural use” as
follows:

{3) Agricultural use defined.—For purposes
of this subsection, the term “agricultural use”,
when used with respect to natural gas, means

' Dockot No. RM80-20, Order No. 83, issued May
7. 16880, 45 FR 33601 (May 20, 1980),

the use of natural gas to the extent such use
is—

{A) For agricultural production, natural
fiber production, natural fiber processing,
food processing, food quality maintenance,
irrigation pumping, or crop drying; or

(B) As a process fuel or feedstock in the
production of fertilizer, agricultural
chemicals. animal feed, or food.

The definition of “agricultural use"
originally proposed by the Commission
to implement this exemption was limited
to those uses of natural gas certified as
“essential agricultural uses" by the
Secretary of Agriculture pursuant to
Section 401 of the NGPA.? In response to
public comments, the Commission
issued regulations which expanded this
definition to include the Standard
Industrial Classification (SIC) Codes
representing the processing and
finishing of natural fiber by the textile
industry.® The regulations were further
amended on rehearing to include the SIC
Codes for wood processing.*
Subsequently, the Commission amended
§ 282.202(a) after considering several
requests for inclusion of specific uses of
natural gas within the definition of
“agricultural use."*

On February 13, 1981, Peter Cooper
Corporations (Peter Cooper) filed a
petition in this docket for a rulemaking
to further amend § 282.202(a) to include
the manufacture of glue, gelatin and
nitrogenous fertilizer. The Commission
has consistently considered whether
particular SIC Codes, or particular uses
within such SIC Codes, should be
included in § 282.202(a) in the context of
rulemaking proceedings. Therefore,
Peter Cooper’s petition for a rulemaking
to consider additional SIC Codes is
granted. On January 9, 1981, Hercules
Incorporated (Hercules) filed a request
for an interpretation that the
manufacture of CMC is natural fiber
processing and that § 282.202(a) be
interpreted to include the manufacture
of CMC.*The requests of both Peter

*Proposed Regulations Implementing the
Incremental Pricing Provisions of the Natural Gas
Policy Act of 1978, Docket No. RM79-14, issued June
5, 1974, 44 FR 33009 (June 8, 1979). See also Docket
No. RM#80-75, Interim Rule. issued October 6, 1980,
45 FR 67276 (October 9, 1980).

*Docket No. RM79-14, Order No, 49, issued
September 28, 1979, 44 FR 57726 (October 5, 1979).

*Docket No. RM79-14, Order No. 49-A. issued
December 27, 1979, 45 FR 767 (January 3, 1080).

* Docket No, RMB0-48, Order No, 114, lssued
December 5, 1960, 45 FR 82015 (December 17, 1960),

* Commission Staff advised Hercules that It
would be necessary to amend the regulations to
include an SIC Code to cover such manufacture,
since § 282.202{(a) could not be construed to cover
Hercules manufacture of CMC. Hercules agreed tha!
its request for interpretation should be treited as a
request for a rulemaking and Included in the
rulemaking docket opened 1o consider Peter
Cooper’s petition for rulemaking.
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Cooper and Hercules will be considered
in this docket.

The Commission urges all interested
persons to submit any other proposed
amendments to § 282.202(a) in this
rulemaking docket, within the time
specified in Part VII of this notice for the
filing of written comments. The
Commission feels that most persons
who would request such amendments to
§ 282.202(a) either have already done so,
or can do so in the context of this
proceeding. Accordingly, it anticipates
that it will not allocate Commission or
staff time to consideration of similar
additional rulemaking proceedings in
the near future.

III. Summary of Requests and Proposed
Revisions to Regulations
A. SIC Code 2899 Chemicals and
Chemical Preparations, Not
Elsewhere Classified [the
manufacture of gelatin from animal
hides by natural fiber processing
only)
Peter Cooper seeks to amend
§ 282.202(a)(1)(iii) to include SIC Codes
that'cover the manufacture of gelatin on
the basis that it involves natural fiber
processing, agricultural production and
food processing. Regarding natural fiber
processing, Peter Cooper claims that the
manufacture of gelatin falls within that
category because gelatin is derived from
animal hides which are natural fiber,
Based on Peter Cooper's assertions in
its petition, the Commission believes
that the manufacture of gelatin from
animal hides may be natural fiber
processing.-In the final rule issued in
Docket No. RM79-14, the Commission
determined that animal hides are a
natural fiber.” Gelatin, as it is
manufactured in the manner described
by Peter Cooper, appears to be derived
from parts of animal hides, and
therefore the manufacture of gelatin
probably involves the processing of
natural fiber. Accordingly, the
Commission proposes to amend the
definition of agricultural use in
§ 282.202(a)(1)(iii) to include SIC Code
2899 for the manufacture of gelatin to
the extent that it is manufactured from
animal hides by natural fiber processing.
The Commission notes that if the
manufacture of gelatin from animal
hides involves several processing stages
in which the animal hides are converted
to an intermediate material and then to
gelatin, it is possible that the further
processing of intermediate material is no
longer natural fiber processing. In that
case, the manufacturer would be
required to file an estimation
methodology setting forth that portion of

Y8IC Code 3111 Leather Tanning and Finishing.

gas usage which is exempt as an
agricultural use and that portion which
is not exempt. The Commission solicits
comment that detail the stages in the
manufacture of gelatin so it can
determine which stages, if any, would
not qualify as natural fiber processing.

The Commission rejects the argument
that the manufacture of gelatin is
agricultural production, because such
manufacture is at least one step
removed from the actual production of
an agricultural product (animal hides).
The Commissiorf8tated in the final rule
issued in Docket No. RM80-48 regarding
manufacturing operations in the
agricultural production chain, that

These operations are at least one step
removed from the actual production * * * of
the agricultural product itself. The definition
of agricultural use in § 282.202(a) as it relates
to "agricultural production” is generally
limited to those SIC Codes representing the
on-farm use of natural gas for the production
of crops or the raising of livestock.*

Since the Commission is proposing to
add the manufacture of gelatin to the list
of agricultural uses, on the basis of, and
to the extent that, its manufacture may
be natural fiber processing, it does not
reach at this time the question of
whether this manufacture of gelatin is
food processing under section 206(b) of
the NGPA. However, if the manufacture
of gelatin includes the processing of an
intermediate material that is not natural
fibey, comments are sought on whether
the manufacture of gelatin is food
processing.

B. SIC Code 2891 Adhesives and
Sealants (the manufacture of glue
from animal hides by natural fiber
processing only)

Peter Cooper petitions the
Commission to amend § 282.202(a) to
include SIC Codes that cover the
manufacture of glue, because it involves
the processing of animal hides and, as
such, qualifies as natural fiber
processing and agricultural production.

Peter Cooper asserts that, because
glue is derived from a natural fiber,
animal hides, it constitutes natural fiber
processing. For the reasons the
Commission stated in its discussion of
the manufacture of gelatin, the
Commission proposes to amend the
definition of agriculural use in
§ 282,202(a)(1)(iii) to include SIC Code
2891 for the manufacture of glue from
animal hides by natural fiber processing
only. The Commission solicits comments
that detail the stages in the manufacture
of glue so it can determine which stages,
if any, would not qualify as natural fiber

processing.

* Docket No, RM&0-48, Order No. 114, 45 FR at
8e917-8

The Commission rejects the argument
that the manufacture of glue is
agricultural production for the same
reason discussed above in Part A of this
notice.

C. SIC Code 2873 Nitrogenous Fertilizer

Peter Cooper petitions the
Commission to amend § 282.202(a) to
include SIC Codes covering the
manufacture of nitrogenous fertilizer on
the basis that it is agricultural
production and natural fiber
processing.® Nitrogenous fertilizer, as
described by Peter Cooper, is derived
from tankage, a residue from the
processing of animal hides which
consists, in part, of animal hair, Peter
Cooper asserts that the manufacture of
nitrogenous fertilizer is agricultural
production because it is “the
exploitation of perishable animal
materials” and further asserts that,
because animal hair is fibrous, the
manufacture of nitrogenous fertilizer is
natural fiber processing.

The Commission rejects the argument
that the manufacture of nitrogenous
fertilizer is agricultural production for
the same reason discussed above in Part
A of this notice,

The Commission also rejects the
argument that the manufacture of
fertilizer is natural fiber processing
because tankage, althuugh it contains
animal hair, is not substantially
comprised of natural fiber, but is a
residue from the processing of animal
hides. Therefore, it is one-step removed
from natural fiber processing.

In conclusion, the Commission does
not believe that the use of natural gas as
a boiler fuel to manufacture
nitrogeneous fertilizer is an agricultural
use. Accordingly, the Commission does
not propose at this time to add SIC Code
2873 to § 282.202(a)(1)(iii), however, the
Commission requests comments on this
preliminary conclusion. Specifically, the
Commission requesis comments on what
proportion of tankage is animal hair and
on whether the presence of animal hair
is essential to the production of the
nitrogenous fertilizer.

D. SIC Code 26692 Miscellaneous
Acrylic Chemicals and Chemical
Products; Excluding Urea (the
manufacture of carboxy methyl
cellulose from wood pulp only).

Hercules requests that
§ 282.202(a)(1)(iii) be determined to
include the manufacture of CMC as
natural fiber processing. Hercules states
that CMC is manufactured either from

* Petar Cooper requests that its use of natural gas
to manufacture nitrogenous fertilizer be exemp! as
an “agricultural use” under section 206(b)}{3)(A)
because its uses natural gas as bailer fuel, and not
as a proces fuel or feedstock.
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wood pulp or from chemical cotton. The
Commission determined in Docket No.
RM 80-48 that wood pulp is a natural
fiber and agrees with Hercules that the
manufacture of CMC from wood pulp is
natural fiber processing. However, since
the Commission has not previously
determined that chemical cotton is a
natural fiber, it does not propose at this
time to amend the regulation to include
such manufacture. The Commission,
however, specifically requests
comments that detail the stages of
manufacture of CMC from chemical
cotton and that address the question of
whether any of the stages are natural
fiber processing.

Accordingly, the Commision proposes
at this time to amend the definition of
agricultural use in § 282.202(a)(1)(iii) to
include SIC Code 28692 for the
manufacture of CMC from wood pulp
only.

IV. Summary of Proposed Regulations

For the reasons stated above, the
Commission proposes to amend
§ 282.202(a)(1)(iii) of its regulations to
include the following SIC Codes:

SIC Code 28692 Miscellaneous Acrylic
Chemicals and Chemical Products, Excluding
Urea (manufacture of carboxy methyl
cellulose from wood pulp only);

SIC Code 2891 Adhesives and Sealants (the
manufacture of glue from animal hides by
nstural fiber processing only); and

SIC Code 2899 Chemicals and Chemical
Preparations, Not Elsewhere Classified
(Chemical cotton—processed cotton linters
und the manufacturer of gelatin from animal
hides by natural fiber processing only).

V. Effect of Rule

The amendment proposed herein, if
adopted as a final rule, would only grant
an exemption to the subject uses of
natural gas until such time as the
permanent exemption rule pursuant to
section 206(b)(2) of the NGPA becomes
effective. At that time, all exemptions
encompassed by § 282.202(a) will
become subject to the provisions of the
permanent rule.

VL. Certification of No Significant
Economic Impact

The Regulatory Flexibility Act
(RFA) requires certain statements,
descriptions, and analyses of proposed
rules that will have “a significant impact
on a substantial number of small
entities."

Pursuant to 5 U.S.C. 605(b) the
Commission finds that the provisions of
the RFA do not apply to this rulemaking.
If promulgated, this rulemaking would
exempt certain industrial facilities from

US.C. 601-612, (Pub. L. No, 96354, September
19, 1580).

the incremental pricing program based
upon their agricultural use of natural
gas. Thereforg the effect of this
rulemaking is to relieve certain
industrial facilities from the surcharge
imposed by the incremental pricing
program. As such, this rulemaking does
not impose any regulatory or
administrative burdens upon a
significant number of small entities, nor
does it require an expenditure of
resources by such entities. The
Commission hereby certifies that this
rulemaking, if promulgated, will not
have a significant economic impact on a
substantial number of small entities, as
defined in the RFA.

VIL. Public Comment Procedures
A. Written Comments

Interested persons are invited to
submit written comments, data, views,
or arguments with respect to this notice.
Comments should be submitted to the
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426 and should
reference Docket No. RM81-17. An
original and 14 copies should be filed.
All comments received on or before
Friday, May 29, 1981, will be considered
by the Commission prior to
promulgation of final regulations. All
written submissions will be placed in
the public file which has been
established in this docket. This file is
available for public inspection through
the Commission’s Division of Public
Information, Room 1000, 825 North
Capitol Street, NE., Washington, D.C.
20426 during regular business hours.

B. Public Hearing

Interested persons may request the
opportunity for an oral presentation of
their views at a public hearing. Requests
for an oral hearing should be submitted
no later than Friday, May 15, 1981, to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, and should reference Docket No.
RM81-17. If any requests are received
by that time, the hearing will be held on
Tuesday, June 9, 1981, at the above
address, and will be announced by
Monday, May 25, 1981,

{Natural Gas Policy Act of 1878, 15 US.C.
3301 et seq.; Department of Energy
Organization Act, 42 U.S.C, 7101 ef seq.; E.O.
12009, 42 CFR 46267 (1978))

In consideration of the foregoing, the
Commission proposes 10 amend
§ 282.202(a)(1)(iii) of Part 282,
Subchapter I, Chapter I, Title 18, Code of
Federal Regulations, as sel forth below.

By direction of the Commission.
Kenneth F. Plumb,
Secretary,

1. Section 282.202 is amended by
adding the following entries to [a)(1)(iii).

§282.202 Definitions.

(a){1) “Agricultural use"” means: * * *

(iii} Any use of natural gas determined
by the Commission to be an agricultural
use and listed below; provided that, the
use of such natural gas in textile
operations is limited as set forth below
to the production or processing of
natural fiber: Industry SIC No. and
Industry Description.

Natural Fiber Processing

28692 Miscellaneous Acrylic
Chemicals and Chemical Products,
Excluding Urea (manufacture of carboxy
methyl cellulose from wood pulp only).

2891 Adhesives and Sealants (the
manufacture of glue from animal hides
by natural fiber processing only).

2899 Chemicals and Chemical
Preparations, Not Elsewhere Classified
(Chemical cotton—processed cotton
linters and the manufacture of gelatin
from animal hides by natural fiber
processing only).

{FR Doc. 11-13477 Filed 4-24-411: 8:45 am)
BILLING CODE §450-85-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Ch. XIv

Semiannual Agenda of Regulatory
Activity Affecting Small Businesses

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Semiannual agenda required by
the Regulatory Flexibility Act of 1980.

SUMMARY: This agenda announces the
regulatory actions that EEOC plans to
take during the six-month period, April
1981 to October 1981, that are subject to
the Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.). The Commission's
purpose in publishing this agenda is to
allow interested small businesses a
meaningful and early opportunity to
comment and participate in all stages of
Commission regulatory development,

FOR FURTHER INFORMATION CONTACT:
Karen Danart, Acting Director, or Raj K.
Gupta, Supervisory Attorney, Office of
Policy Implementation, Equal
Employment Opportunity Commission,
2401 E Street, N.-W., Washington, D.C.
20506; Telephone 202-634-7060,
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Signed at Washington, D.C., this 22d day of
April 1981.
For the Commission.
J. Clay Smith, Jr.,
Acting Chairman.
Regulatory Flexibility Act of 1980

Regulatory Agenda
1. Amend Title VII recordkeeping

regulations located at 29 CFR Part 1602
et seq. The proposed amendments were
published for notice and comment in the
Federal Register on July 25, 1978 (43 FR
32280). The proposed amendments were
the subject of a public hearing held on
September 21, 1978, and the Commission
has received extensive public comment
on them. The thrust of the amendments
is to require all respondents subject to
the Commission's annual reporting
requirements to maintain and preserve
applicant records for 2 years, or until the
termination of a Commission or court

proceeding. The Commission, in its
October Regulatory Flexibility Act
Semiannual Agenda, will be able to give
a specific time period for completing
action on the proposed amendments.
[FR Doc. #1-12610 Filed 4-24-81; £45 am)
BILLING CODE §570-06-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 162
[OPP-00139; PH FRL 1812-2)

Federal Insecticide, Fungicide, and
Rodenticide Act FIFRA Scientific
Advisory Panel; Open Meeting on
Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule related notice.

SUMMARY: There will be a two-day
meeting of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
Scientific Advisory Panel to present
decision options being considered by the
agency to conclude the rebuttable
presumption against registration (RPAR)
on oxyfluorfen (Goal 2E); review
proposed mlemakl.n? on Subparts H and
K of the Guidelines for Registering
Pesticides in the United States; and
consider a final rule on the classification
of certain uses/formulations of 11 active
ingredients for restricted use. The
meeting will be open to the public,

DATES: Wednesday, and Thursday, May
13-14, 1981, from 8:30 a.m. to 5:00 p.m.
each day.

ADDRESS: The meeting will be held at
the: Twin Bridges Marriott Hotel, 333

Jefferson Davis Highway, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT:
Philip H. Gray, Jr., Acting Executive
Secretary, FIFRA Scientific Advisory
Panel (TS-766C), Office of Pesticide
Rm. 815D, Crystal Mall,
Building No. 2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703
557-7078).
SUPPLEMENTARY INFORMATION: The
agenda for this meeting is:
l Presentation of the decision options
considered by the agency to
nclude the RPAR on oxyfluorfen (Goal

z. Consideration of a final rule
classifying certain uses/formulations of
11 active ingredients for restricted use.
The active ingredients are aldicarb,
carbon disulfide, disulfoton, ethoprop,
fenamniphos, fensulfothion, fenthion,
fonofos, oxamyl, phorate, and terbufos.

3. Informal review by the Panel on the
draft of proposed rulemaking concerning
Subpart K: Exposure Data
Requirements: Reentry Protection of the
Guidelines for Registering Pesticides in
the United States.

4. Formal review by the Panel on
proposed rulemaking concerning
Subpart H: Labeling of Pesticide
Products of the Guidelines for
Registering Pesticides in the United
States.

5. Completion of any unfinished
business from previous Panel meetings.

6. In addition, the agency may present
status reports on other ongoing
programs of the Office of Pesticide
Programs.

Copies of draft documents concerning
item 1 may be obtained by contacting:
Homer Hall, Special Pesticides Review
Division (TS-781), Rm. 724}, Crystal
Mall, Building No. 2, 1921 Jefferson
Davis Highway, Arlington, VA 22202,
(703-557~7438).

Copies of draft documents concerning
item 2 may be obtained by contacting:
Walter Waldrop, Registration Division
(TS-767C), Rm. 509D, Crystal Mall,
Building No. 2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703~
557-7136).

Copies of draft documents concerning
items 3 and 4 may be obtained by
contacting: William Preston, Hazard
Evaluation Division (TS-769C), Rm. 800,
Crystal Mall, Building No. 2, 1921
Jefferson Davis Highway, Arlington, VA
22202, (703-557-1405).

Any member of the public wishing to
attend or submit a paper should contact
Philip H. Gray, Jr., at the address or
phone listed above to be sure that the
meeting is still scheduled and to confirm
the Panel's agenda. Interested persons

are permitted to file written statements
before or after the meeting, and may,
upon advance notice to the Executive
Secretary, present oral statements to the
extent that time permits. All statements
will be made part of the record and will
be taken into consideration by the Panc!
in formulating comments or in deciding
to waive comments. Persons desirous of
making oral statements must notify the
Executive Secretary and submit the
required number of copies of a summary
no later than May 11, 1981.

Individuals who wish to file written
statements are advised to contact the
Executive Secretary in a timely manner
to be instructed on the format and the
number of copies to submit to ensure
appropriate consideration by the Panel

The tentative dates for the next
Scientific Advisory Panel meeting are
June 17, 18, and 19, 1981.

(Sec. 25(d), as amended, 92 Stat. 819; (7 US.C

138); sec. 10{a)(2), 86 Stat. 770 (5 U.S.C. App.))
Dated: April 21, 1981.

James M. Conlon,

Acting Deputy Assistant Administrator for

Pesticide Programs.

[FR Doc. 8132518 Filed 4-24-81; 845 um|

BILLING CODE 6560-32-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

41 CFR Ch. 51
Semiannual Agenda of Regulations;
Correction

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Semiannual agenda of
significant regulations under
development or review; correction.

suMMARY: The Committee published its
semiannual agenda of regulations on
April 1, 1981 in FR Doc. 81-8556 (46 FR
198386). This document corrects reference
to Section 610 of the Regulatory
Flexibility Act to read Section 602.

FOR FURTHER INFORMATION CONTACT:
Mr. C. W. Fletcher, Executive Director,
Committee for Purchase from the Blind
and Other Severely Handicapped, 2009
14th Street, North, Suite 610, Arlington,
Virginia 22201, Telephone: 703/557-1145.
E.R. Alley, Jr.,

Acting Executive Director.

|FR Doc. 81-12475 Filed 4-24-81: 845 am]

BILLING CODE 8820-33-M
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COMMUNITY SERVICES SUMMARY: Executive Order 12291 prepared, The Community Services
ADMINISTRATION (“Federal Regulation" 46 FR 13193; Administration intends this agenda to
February 19, 1981) requires each meet the requirements of both E.O.
45CFRCh. X Executive agency to publish in April and 12291 and Pub. L. 96-354.
October of each year a regulatory FOR FURTHER INFORMATION CONTACT:
Impact/Regulatory Flexibility Analysis  agenda listing each major regulation or Jack Stoehr, 202-254-5300.
Agenda rule the agency anticipates it will Harold L. Thomas,
April 17, 1881, propose, review or revise during the Assistant Director for Management.

Y - - coming six-month period. Pub. L. 96-354, gy NG coDE 6315-01-M
q:sucv Corinmumty Setvices September 19, 1980, the “Regulatory

Admihistrution. Flexibility Act" requires the designation

ACTION: Regulatory agenda. of those regulations for which a

Regulatory Flexibility Analysis will be
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[BC Docket No. 81-251; RM-3700]
FM Broadcast Station in Gurdon,

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action proposes to
assign Channel 228A to Gurdon,
Arkansas, in response to a petition filed
by Paul Root. The assignment would
provide Gurdon with a first local FM
service.

DATE: Comments must be filed on or
before June 9, 1981, and reply comments
on or before June 29, 1981.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mark N, Lipp, Broadcast Bureau, (202)
632-7792.

SUPPLEMENTARY INFORMATION:

In the matter of Amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Gurdon, Arkansas).

Adopted: April 10, 1881,
Released: April 22, 1981,

By the Chief, Policy and Rules
Division:

1. The Commission has before it a
petition for rule making ! filed by Paul
Root ("petitioner’), requesting the
assignment of either Channel 224A or
228A to Gurdon, Arkansas, as that
community's first FM assignment,
Comments were filed by Multimedia
Radio, Inc,, licensee of FM Station
KMBQ, Shreveport, Louisiana. Petitioner
filed reply comments.

2. Gurdon [pop. 2,075),%is located in
Clark County (pop. 21,537)
approximately 120 kilometers (75 miles)
southwest of Little Rock, Arkansas. It
has no local aural service.

3. Petitioner states that timber and
agriculture are the major industries in
Gurdon. Petitioner has submitted
demographic and economic information
with respect to the Gurdon area which
demonstrates the need for first FM
assignment.

4. Multimedia, in comments, argued
that a Channel 228A assignment to
Gurdon would be short-spaced to its
assignment for Station KMBQ,

' Public Notice of the petition was given on July 7,
1880, Report No. 1238,

* Population figures are taken from the 1970 U.S.
Census.

Shreveport. The distance between
Gurdon and KMBQ is approximately

“103.6 miles, 105 miles is required.

Petitioner in his reply comments states
that a site restriction on the Gurdon
assignment will solve the problem. A
staff study indicates that a site
restriction of at least 1.4 miles north-
northwest of Gurdon would solve the
problem of short-spacing between
Station KMBQ and the proposed
Channel 228A assignment in Gurdon.
Channel 224A would require a greater
site restriction. Thus, we have chosen
Channel 228A for consideration.
5. After careful consideration of the

gmpoaal. the Commission believes it to

e in the public interest to consider the
assignment of Channel 228A to Gurdon,
Arkansas. Accordingly, the Commission
proposes to amend the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules, with respect to the
listed community as follows:

6. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and fi requirements are contained in
the attached Appendix and are
incorporated by reference herein. NOTE:
A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before June 8, 1981, and
reply comments on or before June 29,
1981,

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1880 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules,
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§8§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 Fed. Reg. 11549,
published February 9, 1981.

9, For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until the
matter is no longer subject to

* Commission consideration or court

review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning

the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

(Secs. 4, 303, 48 stat,, as amended, 1066, 1082,
47 U.5.C. 154, 303)

Federal Communications Commission,
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcaost
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303 (g] and (r), and
307(b) of the Communications Act of
1934, as amended, and § 0,281(b)(6) of
the Commission’s Rules, it is proposed
to amend the FM Table of Assignments,
§ 73.202(b) of the Commission's Rules
and Regulations, as set forth in the
Notice of Proposed Rule Making o
which this Appendix is attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix Is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its farmer
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

{a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments, (See
§ 1.420(d) of the Commission's Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Commenls;
Service. Pursuant to applicable
procedures set out in §§ 1,415 and 1.420
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of the Commission's Rules and
Regu!ations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (c) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, on
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
N.W,, Washington, D.C.

[FN Doc. 81-12552 Filed 4-24-8); &45 am|
BILLING COOE 6712-01-M

47CFR Part 73
[8C Docket No. 81-250; RM-3709]

FM Broadcast Station in Milan,
Georgia; Proposed Changes in Table
of Assignments -

AGENCY: Federal Communications
Commission,

ACTION: Proposed rule.

SUMMARY: This action proposes to
assign Channel 285A to Milan, Georgia,
in response to a petition filed by George
S. Walker, lIL The assignment would
provide Milan with its first local aural
service.

DATES: Comments must be filed on or
before June 9, 1881, and reply comments
on or before June 29, 1981.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N, Lipp, Broadcast Bureau, (202)
632-7792.

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Milan, Georgia).

Adopted: April 10, 1981.
Released: April 21, 1881,

By the Chief, Policy and Rules
Division:

1. The Commission has before it a
petition for rule making ! filed by George
S. Walker, III (“petitioner”), requesting
the assignment of Channel 285A to
Milan, Georgia, as that community's first
FM assignment. No comments were filed
opposing the assignment.

2. Milan (pop. 1,084) is located on the
border between Telfair (pop. 11,381) and
Dodge (pop. 15,658) Counties
approximately 232 kilometers (145 miles)
southeast of Atlanta, Georgia.? Milan
has no local aural service.

3. Petitioner states that agriculture
and pulpwood growing and harvesting
are the primary economic activities in
the area.

4. An assignment of Channel 285A to
Milan would require a site restriction of
approximately 2 kilometers (1.2 miles)
south of town to avoid short spacing to
Station WDEN on Channel 287 in
Macon, Georgia.

5. After careful consideration of the
proposal, the Commission believes it to
be in the public interest to consider the
assignment of Channel 285A to Milan,
Georgia. Accordingly, the Commission
proposes to amend the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules with respect to the
listed community, as follows:

Channel No.

- Proserd  Proposed

R O e capm——— 265A

6. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note—A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before June 9, 1981, and
reply comments on or before June 29,
1981,

8. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1880 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.202(b) of the Commission's Rules.

1 Public Notice of petition was given on July 21,
1980, Repart No. 1240,

" Population fligures are taken from the 1970 U.S.
Census,

See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making To Amend
§§ 73.202(b), 73.504 and 73.606(b) of the
Commission's Rules, 46 Fed, Reg, 11549,
published February 9, 1981.

9. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until the
matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

(Secs. 4, 303, 48 Stal., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcost
Bureau.

Appendix

1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303 (g) and (z), and
307(b) of the Communications Act of
1934, as amended. and § 0.281(b)(8) of
the Commission’s Rules, it is proposed
to amend the FM Table of Assignments,
§ 73.202(b) of the Commission's Rules
and Regulations, as set forth in the
Notice of Proposed Rule Making to
which this Appendix is attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(&) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
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if advanced in reply comments, (See
§ 1.420(d) of the Commission's Rules.)
{b) With respect to petitions for rule
which conflicts with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission's Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See §§ 1.420 (a), (b) and (c) of
the Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of §1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

8. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street,
N.W., Washington, D.C.

[FR Doc. 83-12353 Filed 4-24-81; 845 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 81-252; RM-3694)

FM Broadcast Station in Brownsville,
Edinburg, Harlingen, Raymondville, Rio
Grande City, Texas; Proposed
Changes in Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Proposed Rule.

SUMMARY: Action taken herein proposed
alternate amendments to the FM Table
of Assignments by assigning a Class C
FM channel to Harlingen, Texas, and
deleting Class A channels in several
communities, in response to a request
filed by Rio Grande Valley Catholic
Communications, Inc. and an interest
from the Texas Consumer Education
and Communications Development
Committee, Inc.

DATE: Comments must be filed on or
before June 9, 1981, and reply comments
on or before June 29, 1981.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792,

SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.504(a), FM Table of Assignments,
(Brownsville, Edinburg, Harlingen,
Raymondville, Rio Grande City, Texas).

Adopted: April 10, 1981.
Released: April 24, 1981.

By the Chief, Policy and Rules
Division:

1. The Commission has before it a
petition Involving changes in the
noncommercial educational FM Table of
Assignments, § 73.504(a) of the
Commission’s Rules, for the
communities of Harlingen,
Raymondville, Rio Grand City,
Brownsville, and Edinburgh, Texas. Rio
Grande Valley Catholic
Communications, Inc. (“Rio Grande
Valley™) has petitioned the Commission
to assign Class C FM Channel 201 to
Harlingen, and to delete Channel 201A
from Raymondville and from Rio Grande
City;: to delete Channel 202A from
Brownsville, and to delete Channel 203A
from Edinburgh.! Rio Grande Bible
Institute, Inc. filed comments opposing
the Rio Grande Valley petition. The
Texas Consumer Education and
Communications Development
Commitiee (“TCECDC") also petitioned
the Commission to assign Class C FM
Channel 206 to Harlingen: to delete
Channel 205A from Harlingen; to delete
Channel 203A from Edinburg, and lo
delete three channels from Mexican
communities. In a letter, dated
September 25, 1960, we returned the
petition as unacceptable since the terms
of the Mexico-United States Agreement
of 1972 do not provide for deletion of
Mexican assignments without
substitutes. We have, nevertheless,
treated the petition as comments in
support of assigning a Class C channel

' Public Notice of the petition was given on July 7,
1980, Report No. 1238,

to Harlingen for noncommercial
educational use.

Community Data

2. Harlingen: Harlingen (population
33.503),% is located in Cameron County
(population 140,368), approximately 465
kilometers (290 miles) southwest of
Houston, Texas.

Raymondville: Raymondville
(population 7,987), seat of Willacy
County (population 15,570), is located
approximately 34 kilometers (21 miles)
north of Harlingen.

Rio Grande City: Rio Grande City
(population 5,676), the seat of Starr
County (population 17,707), is located
approximately 114 kilometers (71 miles)
west of Harlingen.

Browsville: Brownsville (population
52,522), the seat of Cameron County, is
located approximately 37 kilometers (23
miles) southeast of Harlingen.

Edinburg: Edinburg (population
17,163), the seat of Hidalgo County
(population 181,535), is located
approximately 48 kilometers (30 miles)
west of Harlingen.

Local Broadcast Service

3. Harlingen is presently served by FM
Station KELT (Channel 233), FM Station
KIWW (Channel 241), unused FM
Channel 205A, and full-time AM Station
KGBT (1530 kHz). Raymondville is
served by AM Station KSOX; a permit
has been issued for a new FM station on
Channel 269A and is also assigned
unused noncommercial Channel 201A.
Rio Grande City has no local aural
service but has Channel 276A assigned
with an application pending and unused
noncommercial Channel 201A.
Brownsville has one AM station, KBOR
and two FM stations, KRIX and KDUV
(Channels 258 and 262) and unused
noncommercial Channel 202A, for which
an application is pending.? Edinburg has
one AM station, KURV and two FM
slations, KBFM and KESI (Channels 281
and 300) and unused noncommercial
Channel 203A, for which an application
is pending.*

Discussion

4. Rio Grande Valley and TCECDC
claifi that there is currently no channel
allocation in the noncommercial
educational band in the lower Rio
Grande Valley which allows high power
operation because all assignments are
for Class A channels. According to both

*Population figures are taken from the 100 US
Cenaus.

3 HPED 800702AB, filed by Rio Grande Bible
Institute, Inc.

‘BPED 801118AF, filod by Educom laternational.
Inc.
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petitioners, the nearest noncommercial
channel in use is a Class D station,
nearly 100 miles away from the area,
and the nearest Class C channel in the
noncommercial band is nearly 300 miles
away. Rio Grande Valley and TCECDC
emphasize that only a small number of
the concentration of cities and towns
along the river valley can be served by a
single Class A station.

5. Rio Grande Bible Institute, Inc.,
applicant for a construction permit to
operate on Channel 203A in Edinburg,
which would be deleted if the Rio
Grande Valley proposal were adopted,
opposes that petition on the ground that
the public interest is not served by
deleting Class A assignments in four
communities in order to accommodate a
Class C assignment in one. A staff study
was conducted to determine the
availability of substitute channels for
those assignments in the United States
that are proposed to be deleted.
Alternate channels appear to be
available for all communities except
Edinburg, Texas, as follows:
Brownsville—Channel 206A is available

if 205A is deleted from Harlingen
Raymondville—Channels 205A or 206A

(if 205A is deleted from Harlingen)

208A, 210A (with site restriction),

214A, 218A (with site restriction), 219,

220A

Rio Grande City—Channels 204A, 218A,
220A

6. In view of the fact that the
assignment of Channel 201C to
Harlingen would require deletion of a
Class A Channel in Edinburg, for which
no other channel is available, we feel
that additional information is needed to
justify the changes. Either of the
petitioners should provide Roanoke
Rapids/Anamosa data to show the first
and second FM service that will result
from the Class C assignment. See
Roanoke Rapids, Goldsboro, North
Carolina, 9 FCC 2d 672 (1967); Anamosa,
lowa, 46 FCC 2d 520 (1974). A showing
of first and second noncommercial
service may also be submitted to
provide support for the need to assign a
Class C noncommercial assignment. C.f.
Burlington and Newport, Vermont. 44
Fed. Reg. 25228, 45 RR 2d 786 (1979);
recons. den. 78 FCC 2d 1259 (1880).
These showings should compare the
amount of new service from the new
Class C assignment compared to the
deletion of Class A Channels from
Harlingen and Edinburg.

7. Coordination with the Mexican
government is required.

8. In order to further examine the
possible assignment of Channel 201C to
Harligen, Texas, comments are invited
on the following proposed revisions to

the noncommercial educational FM
Table of Assignments, § 73.504(a) of the

Commission's Rules:
Cty Channel No
Presont Proposed
Hadogen, Texms . 205A 233,
241 20C, 233,
241
Raymonovwie, TEms ... 201A 219A
Rio Grande City, Texas ... 201A 218A
Bn o, Texas, 202A 206A
L T R 7 R ———— 204A

9. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirements are contained in
the attached Appendix and are
incorporated by reference herein.

Note.~A showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

10. Interested parties may file
comments on or before June 9, 1981, and
reply comments on or before June 29,
1881,

11. The Commission has determined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments,

§ 73.504(a) of the Commission’s Rules.
See, Certification that sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Amend

§§ 73.202(b), 73.504 and 73.606(b) of the
Commission’s Rules, 46 Fed. Reg. 11549,
published February 9, 1981.

12. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202) 832-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until the
matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission.

(Secs. 4, 303, 48 stat., as amended, 1006, 1082;
47 US.C, 154, 303)

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix
1. Pursuant to authority found in
sections 4(i), 5(d)(1), 303(g) and (r), and

307(b) of the Communications Act of
1934, as amended, and § 0.281(b)(6) of

the Commission's Rules, it is proposed
to amend the FM Table of Assignments,
§ 73.202(b) of the Commission's Rules
and Regulations, as set forth in the
Notice of Proposed Rule Making to
which this Appendix is attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request.

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments, They will not be considered
if advanced in reply comments. (See
§ 1.420(d) of the Commission’'s Rules.)

(b) With respect to petitions for rule
making which conflict with the
proposal(s) in this Notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
different channel than was requested for
any of the communities involved.

4. Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s rules and
regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behall of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments. Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
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service. (See § 1.420(a), (b) and (c) of the
Commission's Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission's Public Reference
Room at its headquarters, 1919 M Street
NW., Washington, D.C.
|FR Doc. 0112550 Piled $-24-81: £45 am|]

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

49 CFRPart 71

[OST Docket No. 6; Notice 81-4]
Standard Time Zone Boundary in the
State of Indiana; Proposed Relocation

AGENCY: Department of Transportation
(DOT), Office of the Secretary.

ACTION: Proposed rule.

summARY: DOT proposes to relocate the
boundary between eastern and central
time in the State of Indiana in order to
move Starke County from central to
eastern time. Public comments are
invited and a public hearing will be held
in Starke County.

DATES: Public hearing: May 6, 1981,
Deadline for submission of comments:
June 30, 1981. Proposed effective date:
2:00 a.m. CDT Sunday, October 25, 1981.
ADDRESSES: The public hearing will be
held in the Courtroom of the Starke
County Courthouse, Knox, Indiana, from
7:00 p.m. to 10:00 p.m. CDT, Written
comments should be addressed to
Docket Clerk, OST Docket No. 6, Office
of the General Counsel, C-50,
Department of Transportation,
Washington, DC 20590, All comments
received will be available for public
inspection and copying, both before and
after the deadline date above, in the
Office of the Assistant General Counsel
for Regulation and Enforcement, Room
10421, Department of Transportation,
400 Seventh Street, SW, Washington,
D.C., between 8:00 a.m. and 5:30 p.m.
eastern time.

FOR FURTHER INFORMATION CONTACT:
Robert L. Ross, Office of the General
Counsel, (202) 426-4723.
SUPPLEMENTARY INFORMATION: Under
the Standard Time Act of 1918, as

amended by the Uniform Time Act of ,
1066 (15 U.S.C. 260-87), the Secretary of
Transportation has authority to issue
regulations modifying the boundaries
between time zones in the United States
in order to move an area from one time
zone to another. The standard in the
statute for such decisions is “regard for
the convenience of commerce and the
existing junction points and division
points of common carriers engaged in
interstate or foreign commerce.” A
formal request from the governing body
of Starke County, Indiana—the Board of
County Commissioners—has been
submitted to the Secretary requesting
that Starke County be moved from the
central zone to the eastern zone. In
support of this request, information has
been submitted indicating that changing
the county's time as requested would
serve the convenience of commerce.
Consequently, DOT is proposing to
make the change requested and inviting
public comment. Although the county
has submitted sufficient information to
begin the rulemaking process, the
decision whether actually to make the
change will be based upon the
information received at the public
hearing and submitted in writing to the
docket. Persons favoring the change
should not assume that the change will
be made merely because DOT is making
the proposal.

The appropriate time zone for Indiana
has been the subject of much debate
ever since the statute took effect. From
1967 to 1969, DOT conducted an
extensive rulemaking proceeding which
resulted in a split time zone pattern in
the State—80 counties in the eastern
zone and 12 (six in the northeast and six
in the southeast) in the central zone. In
1977, one of the southeastern counties—
Pike—was moved to eastern time as the
result of the same type of proceeding
now being conducted for Starke. Starke
is the first of the six northeastern
counties to seek the change to eastern
time.

Although this proposal does not
directly involve the observance of
daylight saving time (DST), itisa
relevant factor which should be noted.
Under section 3 of the statute (15 U.S.C.
260a), DST is observed in the United
States from 2:00 a.m. on the last Sunday
in April to 2:00 a.m. on the last Sunday
in October of each year, except in those
States which by law have exempled
themselves from the observance. The
statute as originally enacted permitted a
State only to exempt the entire State
from DST. Indiana enacted a qualifying
exemplion, adding a provision that, if
Federal law were ever amended to
permit exemption of less than an entire

State, Indiana’s exemption would apply
only to the eastern zone portion of the
State. In 1972, Congress amended the
statute to accommodate Indiana's
desire; since then, the eastern zone
portion of the State has been exempt
from DST while the central zone portion
has observed DST for six months of
each year, along with most of the
country. Because of this “split"
exemption, if the Starke County request
is granted, in addition to changing time
zones, Starke would also, by State law,
be exempt from DST. In light of this, if
the request is granted, DOT proposes to
make the time change effective at the
moment DST ends this year—2:00 a.m.
CDT Sunday, October 25. Since on the
clock central daylight time is the same
as eastern standard time, making the
change effective at the changeover from
daylight to standard would mean that
clocks in the affected area would not
have to be changed.

Interested persons are invited to
participate in this rulemaking by
submitting written comments to the
address above not later than June 30,
1981. Additionally, a public hearing will
be held in the Starke County Courthouse
on Wednesday, May 6, 1981, from 7:00
pan. 1o 10:00 p.m. CDT. It is not
necessary to request in advance the
opportunity to speak at the hearing. The
hearing will be recorded.

It has been determined under the
criteria of the Regulatory Flexibility Act
that this proposed rule, at promulgation,
would not have a significant effect on a
substantial number of small entities,
because of its highly localized impact.
Further, it is not a major rule under
Executive Order 12291, nor a significant
rule under DOT Regulatory Policy and
Procedures, 44 FR 11034, for the same
reason. The anticipated economic
impact is so minimal that it does not
warrant preparation of a regulatory
evaluation. Finally, DOT has determined
that this rulemaking is not a major
Federal action significantly affecting the
quality of the human environment under
the National Environmental Policy Act
and therefore that an environmental
impact statement is not required.
Comments are invited on all of these
issues, however, and DOT very much
wants interested persons to comment
upon the environmental, economic, and
energy impacts, if there be any, of both
making the requested change and not
making the requested change.

In consideration of the foregoing, it is
proposed to amend § 71.5 of Title 49,
Code of Federal Regulations, by revising
paragraph (b) to read as follows:
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§71.5 Boundary line between eastern and  indicating that potential commenters Mr. Frank Crice, Fisheries Management
central zones. were under the impression that the Division, Northeast Region, National

(b) Indiana-Illinois. From the juncture
of the western boundary of the State of
Michigan with the northern boundary of
the State of Indiana easterly along the
northern boundary of the State of
Indiana to the east line of LaPorte
County; thence southerly along the east
line of LaPorte County to the north line
of Starke County: thence westerly and
southerly along the north line of Starke
County to the west line of Starke
County; thence south along the west line
of Starke County and the east line of
Jasper County to the south line of Jasper
County; thence west along the south line
of Jasper and Newton Counties to the
western boundary of the State of
Indiana; thence south along the western
boundary of the State of Indiana to the
north line of Gibson County; thence
easterly and southerly along the north
line of Gibson County to the east line of
Gibson County; thence south along the
east line of Gibson County to the north
line of Warrick County; thence easterly
and southerly along the north lines of
Warrick and Spencer Counties to the
cas! line of Spencer County; thence
southerly along the east line of Spencer
County to the Indiana-Kentucky
boundary.

(Act of March 19, 1918, as amended by the
Uniform Time Act of 1966, 15 U.S.C. 260-67;
section 6{e)(5), Department of Transportation
Act, 49 US.C. 1655(e)(5); section 1.59(a),
Regulations of the Office of the Secretary of
Transportation, 49 CFR 1.50(a})

Issued in Washington, DC, on April 21,
1961,
John M. Fowler,
General Counsel

(PR Doc. £1-12452 Piled 4-24-01: 845 am)
BILLING CODE 4910-62-M

Urban Mass Transportation
Administration

49 CFR Part 660
[Docket No. 80-L]

Buy America Requirements

AGENCY: Urban Mass Transportation
Administration, DOT.

ACTION: Extension of comment period.

SUMMARY: In the Federal Register of
January 19, 1981 (46 FR 5815), the Urban
Mass Transportation Administration
(UMTA) issued a Notice of Proposed
Rulemaking concerning amendments to
its "Buy America" regulations.
Interested parties were given until April
20, 1981 to submit comments. We have
received several telephone calls

comment period was “frozen"” by
President Reagan's January 29, 1981
“freeze” of regulations. The President's
action did not affect Notices of Proposed
Rulemaking. However, due to the
confusion expressed by commenters, a
new closing date for comments has been
established and is set forth below.
DATE: Comments must be received on or
before May 20, 1981.
ADDRESS: Comments must be submitted
to UMTA Docket No. 80-L, 400-7th
Street, SW.,, Washington, D.C. 20520. All
comments and suggestions received will
be available for examination in room
9320 at the above address between 8:30
a.m. and 5:00 p.m., Monday through
Friday. Receipt of comments will be
acknowledged by UMTA if a self-
addressed, stamped postcard is included
with the comment.
FOR FURTHER INFORMATION CONTACT:
John Collins or Edward Gill, Office of
the Chief Counsel, (202) 426-1906.

Dated: April 17, 1881,
Carole A. Foryst,
Acting Administrator,
|FR Doc: 8112473 Filed 4-24-81: 8:45 am)
DILLING CODE 4910-57-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 653
Atlantic Herring Fishery; Fishery
Management Plan; Public Hearing

AGENCY: National Oceanic and
Atmospheric Adminstration (NOAA),
Commerce.

ACTION: Notice of Public Hearing.

SUMMARY: A public hearing will be held
under the authority of the Magnuson
Fishery Conservation and Management
Act (the Act), Section 305(b), to receive
public comment on the operation and
continued implementation of the Fishery
Management Plan for the Atlantic
Herring Fishery of the Northwest
Atlantic (FMP).
DATES: The Hearing will be held
Wednesday, May 20, 1981, and begin at
7:30 p.m. The record will be kept open
until June 1, 1981, for written comments.
ADDRESSES: The meeting will be held at
the Howard Johnson Motor Inn, Junction
of Routes 1 and 114, Danvers, MA.
Comments should be sent to: Mr.
Allen E. Peterson, Jr., Regional Director,
Northeast Region, National Marine
Fisheries Service, State Fish Pier,
Gloucester, Massachusetts 01930; or to

Marine Fisheries Service, State Fish
Pier, Gloucester, Massachusetts 01930,
Mark “Comments on Herring” on the
outside of the envelope.

FOR FURTHER INFORMATION CONTACT:
Allen E. Peterson, Jr., Regional Director;
or Frank Grice, Fishery Management
Division: telephone number for both
individuals is (617) 281-3600,

SUPPLEMENTARY INFORMATION: The FMP
was prepared by the New England
Fishery Management Council. The
current fishing year (July 1980 through
June 1681) is the first under the most
recent comprehensive amendment to the
FMP (45 FR 159857 and 45 FR 52810). The
Regional Director, National Marine
Fisheries Service, has expressed
concern that management of the herring
fishery according to the FMP is nol
possible since States are not enforcing
provisions of the FMP within State
waters. As a result of inconsistent
management of the herring fisheries
within State waters, the herring quotas
for the Gulf of Maine were substantially
exceeded in the past summer-fall fishery
(July 19880 through November 1980) [See
Table A}. Thus, the optimum yield (OY)
for the Gulf of Maine of 30,000 metric
tons of age 3 and older herring specified
in the FMP was not achieved for the
fishing year.

The agency has a number of
alternative actions under consideration:
(1) Approval of either the entire FMP or
specific sections of the FMP could be
withdrawn; (2) the FMP could be
amended by either the Council or the
Secretary of Commerce; or (3) one or
more State's authority could be
preempted under Section 306 of the Act.
Other courses of actions are also
possible. The National Marine Fisheries
Service may, after deciding on a course
of action, suspend the regulations which
currently implement the FMP (50 CFR
Part 653) until that course of action is
implemented. However, if it appears
that the FMP can be found to meet the
National Standards by State action or
for other reasons, the agency may
decide to take no action at this time.

Comments received at the public
hearing will contribute to the process of
deciding which alternative action would
be most appropriate. In particular, the
Regional Director will be seeking input
on the following specific issues.

1. Factual Basis: What was the
herring harvest this year? Where and
when were the fish harvested?

2. Status of Resources: What is the
condition of herring resources harvested
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in the Gulf of Maine? How might the
harvests this year have affected them?

3. Role of States in Managing Herring:

In what ways are the various States
capable of implementing the FMP in
State waters? How should the States be
responding to this FMP? What
management measures are the States
currently carrying out to implement the
FMP? What management measures are
the States planning to implement in the
near fulure?

. FMP Accomplishment: What actual
effect does the FMP have in the
operation of the herring fishery?

5. Possible Changes to FMP: What
revisions or modifications could be

made to the FMP to ensure that OY will
be achieved?

6. Effect of Deregulation: What would
happen if the management under the
FMP were to cease? What would
happen if management under the FMP
were to be suspended pending
implementation of some action to make
it work better? This list of issues may be
expanded or otherwise revised prior to
the hearing. Comment on any issue
relating to Federal management of
Atlantic herring in the Northwest
Atlantic will be considered. A more
extensive statement of the agency's
positions will be made at the hearing.
Copies will be available from the

Regional Director prior to the hearing at

the address above.

Table A.—Gulf of Maine Catch Aliocations
and Landings by Management Area for the
1980-81 Summer-Fall Fishery (July 1,
1880-Nov. 30, 1880)

{in metrc 1ons)

Cakch
aliocation
Gult of Maine TP L T 17,850 57 04
North of Cape Exzaboth, Maine ... .850 34,545
South of Cape Elzabeth, Maine... .. 2,000 22543

Dated: April 22, 1981. '
Robert K. Crowell,
Deputy Executive Director, National Marin:
Fisheries Service.
{FR Doc. 51-12000 Filed -24-81; 845 am)
BILLING CODE 3510-22-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Nez Perce (Nee-Me-Poo) Trail Study In
Oregon, Idaho, Montana and Wyoming;
Environmental Impact Statement;
Cancellation

A notice of intent to prepare an
environmental impact statement was
published in the Federal Register,
Volume 44, No. 231, page 68503,
November 29, 1979,

1 have determined through the
environmental analysis that the
proposed action would not significantly
affect the quality of the human
environment; therefore, an
environmental impact statement is not
needed.

Because of the great geographical area
covered by the trail and the positive
interest shown by other government
agencies and the public, a notice of the
environmental assessment will be
published in the Federal Register
displaying the proposal and informing
the public where more specific
information may be obtained.

Dated: April 14, 1981,
Tom Coston,
Regional Forester.

Nez Perce (Nee-Me-Poo) Trail Study and
Environmental Assessment

Summary

The Forest Service and the National
Park Service cooperated in the Nez
Perce (Nee-Me-Poo) National Historic
Trail Study pursuant to the National
Trails System Act, Pub: L. 80-543, as
amended,

Because of the interest shown in this
trail and the great geographical area
covered, it is appropriate 1o bring
attention to this proposed action.

The environmental assessment and
study plan recommend Federal

legislation to designate the 1,170-mile
trail as a national historic trail and a
component of the National Trails
System.

Background

The Nez Perce Trail (also called Nee-
Me-Poo, or Nimipu, which traditionally
means “the people”) is the route taken
by the "nontreaty” Nez Perce Indians
during 1877 to escape the pursuing Army
forces. It extends from northeast
Oregon, through Idaho, western
Montana, eastern Idaho, Wyoming
through the Yellowstone National Park
and back into Montana, culminating in a
final battle in the Bear Paw Mountains
near the Canadian border, their
destination,

General William T. Sherman later
stated, "Thus had terminated one of the
most extraordinary Indian wars of
which there is any record. The Indian
throughout displayed a courage and skill
that elicited universal praise; * * * and
fought with almos! scientific skill

Chiefs Looking Glass, Lean Elk, White
Bird, Toohoohoolzote, Joseph, Ollokote
and others led several hundred warriors,
women, children and aged with nearly
2,000 horses across extremely difficult
terrain. Their 18-week trek is considered
an exodus of heroic proportions.

Proposed Action

The Forest Service, Northern Region,
is the lead agency in developing the
study plan and proposing a course of
action. Through the cooperation of other
agencies and the public, alternatives
were developed.

Three of the four alternatives
developed were found to be responsive
to the criteria developed to evaluate the
Nez Perce Trail characteristics as set
forth in the National Trails System Act.

The preferred alternative, which
constitutes the proposed action,
recommends designating the entire
1,170-mile route as a National Historic
Trail. It involves marking along
highways and other connecting roads
and developing 464 miles of high
potentizal route segments.

Information

There is a review period of 45 days for
comments by other agencies and the
public. The responsible official is John

Block, Secretary, U.S. Department of
Agriculture.

The environmental assessment and
study plan are available for review in
the following Forest Service offices:

USDA, Forest Service, Northern Region,

P.O. Box 7609, Missoula, MT 59807,
USDA, Forest Service, Washington

Office, P.O. Box 2417, Washington, DC

20013.

For further information contact: Jim
Dolan, Special Areas Management,
USDA, Forest Service, Federal Building,
Missoula, MT 59807, (406) 329-3582,
FTS-585-3582,

[FR Doc. #1-12501 Filed ¢-24-81; £:45 am]
BILLING CODE 3410-11-M

Science and Education Administration

Committee of Nine; Meeting

In accordance with the Federal
Advisory Committee Act of Oclober 6,
1972 (Pub. L. 92-483, 86 Stat. 770-776),
the Science and Education
Administration, Cooperative Research,
announces the following meeting:

Name: Committee of Nine,

Dates: May 20-21, 1881,

Time: 845 a.m., both days.

Place: Room 128 on May 20, and Room 13 on
May 21, U.S. Department of Agriculture,
Commonwealth Building, Plaza E, Rosslyn,
Virginia.

Type of Meeting: Open to the public. Persons
may participate in the meeting as time and
space permit.

Comments: The public may file written
comments before or after the meeting with
the contact person listed below.

Purpose: To evsluate and recommend
proposals for cooperative research on
problems that concern agriculture in two or
more States, and to muke
recommendations for allocation of regional
research funds appropriated by Congress
under the Hatch Act for research al the
State agricultural experiment stations.

Cuntact person for Agenda and More
Information: Dr. Estel H. Cobb, Recording
Secrelary, U.S. Department of Agriculture,
Science and Education Administration,
Cooperative Research, Washington, D.C,
20250, telephone: 202/447-6195.

Done at Washington, D.C., this 20th day of
April 1981,
W. L. Thomas,
Administrator, Cooperative Research,
[FR Doc. 81-12006 Filed $-24-83; B:45 am]
BILLING CODE 3410-03-M
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Soil Conservation Service

Cosner Branch Critical Area Treatment
RC&D Measure, Indiana; Finding of No
Significant Impact

AGENCY: Soil Conseration Service, U.S.
Department of Agriculture,

AcTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert L. Eddleman, State
Conservationist, Soil Conservation
Service, Suite 2200, 5610 Crawfordsville
Road, Indianapolis, Indiana 46224,
telephone 317-269-8515.

Notice

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the cosner Branch
Critical Area Treatment RC&D Measure,
Hendricks County, Indiana.

The evironmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Robert L. Eddleman, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
critical area treatment. The planned
works of improvement include
placement of riprap approximately 350
feel in length. Approximately 0.5 of an
acre of seeding and Cosner Branch
Critical Area Treatment RC&D measure,
Indiana Notice of a Finding of No
significant Impact fertilizing will be
done after construction is completed.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Robert L.
Eddleman. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1881,
{Catalog of Federal Domestic Assistance
Program No. 10.801, Resource Conservation
and Development Program. Office of

Management and Budget Circular No. A-85

rega State and local clearinghouse

review of Federal and federally assisted

programs and projects is applicable)
Dated: April 16, 1981.

Joseph W. Haas,

Deputy Chief for Natural Resource Projects.

[FR Doc. 8112538 Filed 4-24-81; K45 am)

BILLING CODE 3410-16-M

Colfax Township Park Critical Area
Treatment, RC&D Measure, Michigan;
Finding of No Significant Impact
AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.

AcCTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Homer R. Hilner, State
Conservationist, Soil Conservation
Service, 1405 South Harrison Road, East
Lansing, Michigan 48823, telephone 617~
337-6702.

Notice

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines, (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 850); the Soil
Conservation Service, U.S, Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Colfax Township
Park Critical Area Treatment RC&D
Measure, Wexford County, Michigan.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Homer R. Hilner, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project. .

This measure concerns a plan for the
installation of practices for critical area
treatment. The planned works of
improvement include the installation of
the following items: 1 wooden retaining
wall 3 feet high; 8 wooden recreation
walkways; 2 rock lined chutes; 370
linear feet of wooden rail fence; 340
barrier posts; shaping, topsoiling, and
grading eroding areas; and seeding,
mulching, and fertilizing approximately
1.5 acres. Total construction cost is
estimated to be $28,000; $21,000 RC&D
funds, and $7,000 local funds.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental

assessment are on file and may be
reviewed by contacting Mr. Homer R.
Hilner. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1981.

[Catalog of Federal Domestic Assistance
Program No, 10.001, Watershed Protection
and Flood Prevention Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Dated: April 15, 1981.
Joseph W. Haas,
Deputy Chief for Natural Resource Projects
[FR Doc. 81-12577 Filed 4-24-411; 845 am)
BILLING CODE 3410-16-M

Crabtree Fire Department RC&D
Measure, North Carolina; Finding of No
Significant Impact

AGENCY: Soil Conservation Service, U.S
Department of Agriculture.

ACTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Jesse L. Hicks, State
Conservationist, Soil Conservation
Service, Room 544, Federal Building, 310
New Bern Avenue, Raleigh, North
Carolina 27611, telephone 919-755-4210.
Notice

Pursuant to Section 102{2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500):
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S, Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Crabtree Fire
Department RC&D Measure, North
Carolina.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Jesse L. Hicks, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for the
reduction of erosion on approximately
1.0 acre of critically eroding land. The
planned works of improvement include
a small grassed waterway and the
seeding of the eroding areas with
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adapted perennial vegetation. Areas of
existing vegetation destroyed during
installation will be reestablished.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Jesse L.
Hicks. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1981.

(Catalog of Federal Domestic Assistance
Program No, 10.801, Resource Conservation
and Development Program, Office of
Management and Budget Circular No. A-85
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Joseph W. Haas,

Doputy Chief for Natural Resource Projects.
FR Doc. #1-12539 Filed 4-24-81; 843 am]

BILLING CODE 3410-16-M

Henry County Airport RC&D Measure,
Ohio; Finding of No Significant Impact
AGENCY: Soil Conservation Service, U.S,
Department of Agriculture,

ACTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr, Robert R. Shaw, State
Conservationist, Soil Conservation
Service, Room 522, 200 North High
Street, Columbus, Ohio 43215, telephone
614-469-6962.
Notice

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Henry County
Airport RC&D Measure, Napoleon, Ohio,

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr, Robert R. Shaw, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for land
drainage of open space recreational

areas on the airport property. The
planned works of improvement include
reshaping and drainage improvement
along 10 acres of waterway, two grade
control structures, land smoothing and
critical area planun,g.

The Notice of Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Robert R. Shaw.
The FNSI has been sent to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FNSI are available to fill
single copy requests at the above
address.

Implementation of the proposal will
not be initiated until May 27, 1981.

(Catalog of Federal Domestic Assistance
Program No, 10,901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-85
regtmf State and local Clearinghouse
review of Federal and Federally assisted
programs and projects is applicable)
Dated: April 16, 1981.

Iw w. "l‘“'

Depaty Chief for Natural Resgurce Projects.
[FR Doc. 81-12540 Filed 4-24-81; 8:45 am|

BILLING CODE 3410-16-M

Howel County R-7 School Critical Area
Treatment RC&D Measure, Missouri;
Finding of No Significant Impact
AGENCY: Soil Conservation Service,
Department of Agriculture,

ACTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth G. McManus, State
Conservationist, Soil Conservation
Service, 556 Vandiver Drive, Columbia,
Missouri 65201, telephone 314-442-2271,
extension 3145.

Notice

Pursuant to Section 12-{2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Howell County
R-7 School Critical Area Treatment
RC&D Measure, West Plains, Missouri.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Kenneth G. McManus, State

Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
gritical area treatment. The planned
works of improvement include a small
earthen structure with pipe outlet,
riprap, minor shaping, and seeding.

The Notice of Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Kenneth G.
McManus. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1981.

(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-95
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)
Dated: April 16, 1961,

Joseph W. Haas,

Deputy Chief for Natural Resource Projects.
[FR Doc. 81-12541 Filod 4-34-81: 245 am)

BILLING CODE 3410-18-M

Larkin Creek Watershed, Arkansas;
Intent to Prepare an Environmental
Impact Statement

AGENCY: Soil Conservation Service,
Department of Agriculture.

ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

FOR FURTHER INFORMATION CONTACT:
Jack C. Davis, State Conservationist,
Soil Conservation Service, P.O. Box
2323, 5029 Federal Building, 700 West
Capitol Avenue, Little Rock, Arkansas
72203, telephone (501) 378-5445.
Notice

Pursuant to Section 102{2)(C) of the
National Environmental Policy Act of
1969, the Council on Enyironmental
Quality Regulations {40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is being
prepared for Larkin Creek Watershed,
Lee and St, Francis Counties, Arkansas.

The environmental evaluation of this
federally-assisted action indicates that
the project may cause significant local,
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regional, or national impacts on the
environment. As a result of these
findings, Jack C. Davis, State
Conservationist, has determined that the
preparation and review of an
environmental impaci statement are
needed for this project.

The project concerns a plan for
walershed protection, flood prevention,
and drainage. This project was planned
and approved for construction prior to
passage of NEPA. Therefore,
requirements of NEPA must be met prior
to construction. Alternatives to be
considered during the NEPA process
include systems for conservation land
treatment, structural measures, and
nonstructural measures.

Jack C. Davis, State Conservationist,
will and circulate a draft
environmental impact statement for
review by agencies and the public. As a
part of preparing this impact statement,
scoping notices will be mailed to all
agencies and individuals who have
special expertise or interest in
participating in the planning and
evaluation process. These scoping
notices will provide a means for
identifying issues to be addressed and
for determining the degree of
significance of these issues. Interested
agencies and individuals who do not
receive a copy of the scoping notice by
April 30, 1981, should request a copy
from the above address as soon as
possible to insure that their comments
are considered. The Soil Conservation
Service invites the participation and
consultation of everyone interested in
the scoping and preparation of the draft
impact statement.

(Catalog of Federal Domestic Assistance

Program NO. 10.904, Walershed Protection

and Flood Prevention Program. Office of

Management and Budget Circular A-85

regarding State and local clearinghouse

review of Federal and federally-assisted

programs and projects is applicable)
Dated: April 15, 1981.

Joseph W. Haas,

Deputy Chief for Natural Resource Projects.

[FR Doc. #1-12535 Filed 4-24-81: 8:45 am)

BILLING CODE 3410-16-M

Lawrence Senior Center Park RC&D
Measure, Ohlo; Finding of No
Significant Impact

AGENCY: Soil Conservation Service,
Department of Agriculture.

AcTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert R. Shaw, State
Conservationist, Soll Conservation
Service, Room 522, 200 N. High Street,

Columbus, Ohio 43215, telephone 6814~
469-8562.

Notice

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1968; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Saoil Conservation Service
Guidelines (7 CFR Part 850); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Lawrence Senior
Center Park RC&D Measure, Lawrence
County, Ohio.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the énvironment. As a result of these
findings, Mr. Robert R, Shaw, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns & plan for
water-based recreation facilities. The
planned works of improvement include
restroom facilities, grills and benches,
picnic tables, a playground area,
shelterhouse, scenic overlooks, and a
parking area. Seeding will be applied to
approximately four acres of recreational
area. The Notice of & Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Robert R.
Shaw. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address,

Implementation of the proposal will
not be initiated until May 27, 1961.
(Catalog of Federal Domestic Assistance
Program No. 10.801, Resource Conservation
und Development Program. Office of
Management and Budget Circular A-85
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Dated: April 15, 1981,

Joseph W. Haas,

Deputy Chief for Natural Resource Projects.
PR Doc. #1-12542 Fllad 4-26-81; 845 am)

BILLING CODE 3410-16-M

City of Portsmouth RC&D Measure,
Ohio; Finding of No Significant Impact

AGENCY: Soil Conservation Service,
Department of Agriculture,

AcTion: Notice of a Finding of No
Significant Impact

FOR FURTHER INFORMATION CONTACT:
Mr. Robert R. Shaw, State
Conservationist, Soil Conservation
Service, Room 522, 200 N. High Street,
Columbus, Ohio 43215, telephone 614-
469-6962,

Notice

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S, Department
of Agriculture, gives natice that an
environmental impact statement is not
being prepared for the City of
Portsmouth RC&D Measure, Scioto
County, Ohio.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Robert R. Shaw, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are no!
needed for this project.

The measure concerns & plan for
critical area treatment to stabilize a
bare and rapidly eroding site. The
planned works of improvement include
the installation of 2 grade stabilization
structures, 2,000 feet of diversion
terrace, and 300 feet of fencing.
Approximately nine acres will be
graded, shaped, and seeded to adapted
grasses and legumes.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Roberi R.
Shaw. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests al
the above address.

Implementation of the proposal will
not be initiated until May 27, 1881.

(Catalog of Federal Domestic Assistance
Program No. 10.901, Resource Conservation
and Development Program. Office of
Management and Budget Clrcular A-85
regarding State and local clearinghouse
review of Federal and Federally assisted
programs and projects is applicable)
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Dated: April 15, 1961,
Joseph W. Haas,
Deputy Chief for Natural Resource Projects,
[FR Doc. 81-12536 Filed 4-24-81: 845 am)
BILUING CODE 3410-16-M

Threeemile Farm Irrigation RC&D
Measure, Montana; Finding of No
Significant Impact

AGeNcy: Soil Conservation Service, U.S.,
Department of Agriculture.

acTion: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Van K Haderlie, State
Conservationist, Soil Conservation
Service, Room 410, Federal Building, 32
East Babcock, P.O. Box 970, Bozeman,
Montana 59715, telephone 406-587-5271,
ext. 4322,

Notice:

Pursuant to Section 102(2)(C) of the
National Environmental Policy Act of
1969; the Council on Environmental
Quality Guidelines (40 CFR Part 1500);
and the Soil Conservation Service
Guidelines (7 CFR Part 650); the Soil
Conservation Service, U.S. Department
of Agriculture, gives notice that an
environmental impact statement is not
being prepared for the Threemile Farm
[rrigation RC&D Measure, Ravalli
County, Montana,

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr, Van K Haderlie, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for the
installation of pressurized delivery
pipelines to serve on-farm gravity
sprinkler systems. The planned works of
improvement include associated inlet
structures to be constructed in the
existing Bitter Root Irrigation District
canal. Energy consumption for pumps
will be eliminated. Mitigation of habitat
n?portom to wildlife is also a part of the
plan,

The Notice of a Finding of No -
Significant Impact (FNSI) has been

forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Van K
Haderlie. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties. A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1981.

{Catalog of Federal Domestic Assistance

Program No. 10.901, Resource Conservation

and Development Program. Office of

Management and Budget Circular No. A-05

regarding State and local clearinghouse

review of Federal and federally assisted

programs and projects is applicable)
Dated: April 16, 1981.

Joseph W, Haas,

Deputy Chief for Natural Resource Projects.

[FR Doc. 8112542 Filed 4-24-81; £:45 am]

BILLING CODE 3410-16-M

Warren County High School Ground
Critical Area Treatment, RC&D
Measure, Tennessee; Finding of No
Significant Impact

AGENCY: Soil Conservation Service, U.S.
Department of Agriculture.

ACTION: Notice of a Finding of No
Significant Impact.

FOR FURTHER INFORMATION CONTACT:
Mr. Donald C. Bivens, State
Conservationist, Soil Conservation
Service, 6875 U.S. Courthouse, Nashville,
Tennessee 37203, telephone 615-251~
5471,

Notice: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Warren County High School Ground
Critical Area Treatment RC&D Measure,
Warren County, Tennessee.

The environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on

the environment. As a result of these
findings, Mr. Donald C. Bivens, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
treating eroding areas on the grounds of
the Warren County High School. The
planned works of improvement include
sloping, fertilizing, liming, and seeding
to perennial grasses and legumes.

The Notice of a Finding of No
Significant Impact (FNSI) has been
forwarded to the Environmental
Protection Agency. The basic data
developed during the environmental
assessment are on file and may be
reviewed by contacting Mr. Donald C.
Bivens. The FNSI has been sent to
various Federal, State, and local
agencies and interested parties, A
limited number of copies of the FNSI are
available to fill single copy requests at
the above address.

Implementation of the proposal will
not be initiated until May 27, 1881.

Dated: April 8, 1961.

(Catalog of Federal Domestic Assistance
Program No. 10,901, Resource Conservation
and Development Program. Office of
Management and Budget Circular No. A-85
regarding State and local Clearinghouse
review of Federal and federally assisted
programs and projects is applicable)
Joseph W, Haas,

Deputy Chief for Notural Resource Projects.
[FR Doc. 51-12544 Filed 4-24-81: 845 am|

BILLING CODE 3410-16-M

CIVIL AERONAUTICS BOARD

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed Under
Subpart Q of the Board's Procedural
Regulations

Week ended April 17, 1981,

Subpart Q Applications

The due date for answers, conforming
application, or motions to modify scope
are sel forth below for each application.
Following the answer period the board
may process the application by
expedited procedures. Such procedures
may consist of the adoption of a show-
cause order, a tentative order, or in
appropriate cases a final order without
further proceedings.
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Answeors may bo fNed by May 13, 19681,

Phyllis T. Kaylor,

Secretary.

[FR Do #1-12602 Filod 4-24-31; 845 am)
BILLING CODE 6320-01-M

[Docket Nos. 33363, 39291, 39292) [Docket Nos. 33363, 39103, 39104]

Former Large Irregular Air Service Former Large Irregular Air Service
Investigation and Applications of

Investigation and Applications of Zantop Airiines, Inc.; Hearing

Strider Airways, Inc.; Assignment of 2

Proceeding Notice is hereby given, pursuant to the
Federal Aviation Act of 1958, as

This procged!ng. ln{ofat as it involves  amended, that a hearing in the above-
‘e applications of Strider Airways, Inc..  entitled proceeding is assigned to be

Dockets 39291 and 39292, has been
assigned to Administrative Law Judge
William A, Kane, Jr. Future
communications should be addressed to
Judge Kane.

Dated at Washington, D.C., April 21, 1881,
Joseph J. Ssunders,
Chief Administrative Law Judge.
{FR Doc. 81-12004 Filed 4-24-81: 45 am|)
BILLIING CODE 6320-01-M

held on June 3, 1981, at 10:00 a.m. (local
time), in Room 1003, Hearing Room B,
Universal North Building, 1875
Connecticut Avenue, N.W., Washington,
D.C,, before the undersigned
administrative law judge.

proposed therein as the final rates of
compensation for the period January 1
through March 31, 1981,

Pan American World Airways, Inc.
filed notice of objection and answer to
Order 81-2-86. The carrier requested
that the Board revise the proposed rates
to reflect the higher first quarter fuel
prices experienced by the carriers as
opposed to the projected fuel costs used
by the Board. It argues that the Board's
methodology for projecting fuel costs at
February 15, 1981, produces results
which are unrelated to the actual fuel
costs. The carrier states that the
industry’'s actual average fuel costs per

allon in January 1981 were 115.10 cents
or the Atlantic, 113.35 cents for the
Pacific, and 106.63 cents for Latin
America and already exceed the
amounts projected by the Board for
February 1981 of 111.93, 112.33 and
104.06 cents, respectively. The carrier
alleges that actual fuel cost data for
December 1980 and January 1981 were
available and should have been used to
project February fuel price levels. The
carrier further states that the Board
should give consistent treatment to fuel
cost escalation and adopt the
methodology used in the Standard
Foreign Fare Level (Order 81-2-108). It
proposes rates that reflect experienced
fuel costs through January 1881 and use
of the projection methodology adopted
in the SFFL order.

Pan American misunderstands our
updating methodology. We do not make
cost projections and then revise them
retroactively when actual data become
available. Rather, as spelled out in
Order 81-2-88, our projections are for
future application and reflect the lates!
available fuel data reported by the
carriers. In this instance, at the time the
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order was prepared neither December
nor January fuel data were available for
incorporation into the rates for the first
quarter of 1981, otherwise they would
have been used. As for the fuel
projection methodology used in the
recent SFFL order, it was a reasonable
solution to the unusual problems arising
from the recent OPEC actions and the
decontrol of domestic oil prices and was
intended for exclusive application to
those circumstances.

As we pointed out in Order 81-2-134
fixing final domestic service mail rates,
the rate of change in fuel prices
fluctuates from month to month making
it difficult to project fuel prices exactly.
As shown in the following table, fuel
price projections since the first quarter
of 1980 have run slightly above actual
costs. While the technique used by the
Board may result in rates that slightly
exceed or fall short of actual costs in the
short-term, over the long-term the rates
do reflect reasonably the carriers’ costs
of transporting mail. The updating
methodology enables the carriers to
receive compensation at a level that
corresponds closely with the costs of the
service. The table also supports our
earlier statement, based on the latest
data available at the time it was made,
that there was a continuing moderation
in fuel price increases. Fuel prices had
increased only by about one cent per
month in the Atlantic and Pacific areas
during the last half of 1980 and only by
about one-half a cent per month in Latin
America,

[Fust price In cents)

fiale pericd, onder -
number, and rate ares Price o icer  Veraus acius!
15t Quarier 1080 (80~

5-1285)

DI s iisssre 10038 9951 085 over,

g i 9542 9480 053 over.

LADY e 9051 8962 0.89 Over,
24 Ouarter 1080 (80-

5-126).
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PACHE . it 11088 10352 7.36 Over.

LAD* 10226 9881 345 over,
3d Cuarter 1980 {B0-
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ANOOEE. e 11638 10848 7.90 Over.

Pacsic 11049 10847 232 over.

LAD T 10880 9678 10.02 over.
41 Quarter 1980 (80-

10-31)

Allantic ....... midiabiddin 11392 11142 170 over,

Paolle . 11516 10098 5.10 over.

LAD.2. 10196 10215 0.10 undar.

'CAB Form 41 Reports.

*Latin America.

We conclude that nothing has been

submitted to change our basic

conclusions reached in Order 81-2-86 or
to show that our methodology does not
provide a reasonable measure of fuel
cost escalation in the long-term. The
Board, therefore, has decided not to

modify its findings and conclusions in
that order and finds that Pan Am's
answer does not establish a factual
basis for modification of the proposed
rates.

Therefore, in accordance with the
Federal Aviation Act of 1958, gs
amended, particularly Sections 204(a)
and 406, and the Board's Procedural
Regulations promulgated in 14 CFR Part
302;

1, We make final the tentative
findings and conclusions set forth in
Order 81-2-86;

2, The fair and reasonable final rates
of compensation to be paid in their
entirety by the Postmaster General
pursuant to the provisions of section 406
of the Federal Aviation Act of 1958, as
amended, to the carriers for the
transportation by aircraft of space-
available mail, military ordinary mail
and all other mail over their respective
routes in the Atlantic, Pacific, and Latin
America rate areas,’ the facilities used
and useful therefor, and the services
connected therewith, for the period from
January 1 through March 31, 1981, are
those set forth in the attached
Appendix;

3. The terms and conditions
applicable to the transportation of each
class of mail at the rates established
here are those set forth in Order 79-7-
16; and

4. A copy of this order shall be served
upon all parties to this proceedi

We shall publish this order in the
Federal Register.

Phyllis T. Kaylor,*

Secretary.

[FR Doc. 81-12603 Filed §-24-&1; 8:45 ax)
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

Economic
Administration

St. Paul Energy Park, St. Paul,
Minnesota; Finding of No Significant
Impact (FONSI)

For further information contact:
Edward C. Jeep, Regional Director,
Economic Development Administration,
Chicago Regional Office, 175 W. Jackson
Blvd., Chicago, Illinois 60604, telephone
312/353-8143,

Pursuant to the National
Environmental Policy Act of 1969, the
Council on Environmental Quality
Regulations (40 CFR Part 1500), and the
Economic Development

‘The Atlantic, Pxcific, and Latin America rate
areas are delineated in Attachments 1, 2, and 3,
respectively, 10 Order 79-7-17.3.

* All Members concurred.

Administration’s Directive 17.02-2, the
Economic Development Administration
(EDA), U.S. Department of Commerce,
gives notice that an environmental
impact statement (EIS) is not being
prepared for the St. Paul Energy Park, St.
Paul, Minnesota.

The environmental assessment (EA)
that was prepared in anticipation of this
Federally assisted action indicates that
the project will not result in a significant
impact upon the environment if the
following mitigating measures are
observed:

1. Future traffic-related noise levels
will be mitigated through
implementation of the following
measures (as appropriate): Berming
along selected roadways, resurfacing of
selected roadways, motor vehicle speed
enforcement, and motor vehicle noise
enforcement. In addition, the developers
will be required to coordinate the
Energy Park related roadway plans with
the City’'s program for transit
improvements.

2. Funds for the development of the
Koppers Coke Plant site will be withheld
until the site has been decontaminated
to the satisfaction of the Minnesota
Pollution Control Agency (MPCA).
Funds will further be restricted so that
they cannot be used for the
decontamination of the Koppers site,
since such action is not viewed as the
responsibility of EDA. Groundwater
quality, below and adjacent to the
Koppers Coke Plant site, will be
monitored for a sufficient period of time
to detect persistent pollutant problems.
The MPCA will define both the
procedures to monitor groundwater
quality and to decontaminate the site.

3. All plans for future sewer and water
supply lines to be constructed on the
site will be reviewed by EDA to ensure
that no wells will be used for obtaining

drinking water in the Energy Park.

4. The clean up of the ash mounds on
the eastern corner of the site will be
accomplished in accordance with MPCA
and other state and Federal agency
regulations.

5. The dumping of materials on the
spoil bank in close proximity to the
Burlington Northern Pond will be halted
in order to prevent further damage to the
pond,

6. A Minnesota Department of Natural
Resources (MDNR) permit for
development of a wetland (the
Burlington Pond) will be sought
concurrently with the development of
the master plan for this portion of the
Energy Park site to insure fulfillment of
all MDNR requirements by the Park
developers.




23510

Federal Register / Vol. 46, No. 80 /| Monday, April 27, 1981 |/ Notices
———e e - —= = T n

7. A geohydraulic study of the pond
must be undertaken prior to any
disturbance of the pond's bottom soils in
order to avoid any accidental draining
of the pond which, of course, would
destroy its character as a wetland area.

8. Citizen participation through local
groups will be continued as part of the
ongoing dynamic planning process
already in evidence.

9, The proposed park and recreation
facilities, as listed in the master plan to
be adopted by the City Council, will be
implemented to meet the added
recreational requirements of the new
population. Specifically, both passive
and active recreation areas will be
developed parallel to the residential
units.

10. Construction of a new athletic
statium in the Energy Park area, it is
recommended, should proceed or
coincide with the razing of Midway
Stadium so as to allow for the
uninterrupted scheduling of events.

These conditions of EDA's Offer of
Grant are based on mitigation measures
submitted by the applicant as part of its
proposal for funding. Other measures,
not speciﬁcall?' mentioned here, may be
made a part of EDA's Grant Offer, as
required, in order to further insure the
quality of the immediate environment.
As a result of these findings and in light
of the mitigating measures, Edward G.
Jeep, Regional Director, has determined
that the preparation and review of an
EIS is not needed for this project.

The proposed project is to develop an
approximately 250-acre site within the
City of St. Paul for residential and light
industrial usage. The total project,
which will involve the participation of
the St. Paul Port Authority, EDA, and the
Department of Housing and Urban
Development (UDAG participation), is
the result of a Negotiated Investment
Strategy initiated by the Chicago
Federal Regional Council (a permanent,
ad hoc committee of Federal agencies,
currently chaired by Mr. Douglas Kelm,
Department of Transportation).

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the U.S. Environmental
Protection Agency. The basic data
developed during the EA are on file and
may be reviewed by contacting Mr.
Edward G. Jeep, Regional Director
(address and phone number given
above). The FONSI has been sent to
various Federal and state agencies for
review. A limited number of copies of
the FONSI and EA are available to fill
single copy requests,

This notice is being issued to conclude
procedural compliance with the
National Environmental Policy Act and
should not be construed as a

commitment on the part of the Economic
Development Administration to fund
any part of the proposed project. As a
vital part of the President's program of
economic recovery, the Administration
has proposed significant budget
recisions which will not make it possible
for EDA to participate in this Federally
assisted project. Public comments are
invited on this FONSI for thirty (30)
days from the date of this notice,

Dated: April 21, 1981,
H. W, Williams,

Acting Assistant Secretory for Economic
Development.

{FR Doc. 83-12534 Filed 4-24-81: &:45 o)
BILLING CODE 3510-24-M

International Trade Administration

Tubeless Tire Valves From West
Germany; Initiation of Antidumping
Investigation

AGENCY: International Trade
Administration, Commerce.

ACTION: Initiation of antidumping
investigation.

SUMMARY: We are initiating an
antidumping investigation to determine
whether tubeless tire valves from West
Germany are being sold in the U.S, at
less than fair value. We are notifying the
United States International Trade
Commission (ITC) of this action so that
it may preliminarily determine whether
these imports are materially injuring or
threatening to materially injure a U.S.
industry,

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Paul Thran, Office of Investigations,
Import Administration, International
Trade Admnistration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, N.W., Washington, D.C. 20230
(202-377-1766).

Antidumping Investigation

On April 8, 1981, we received a
petition from the Nylo-Flex Mig. Co.,
Inc., of Mobile, Alabama. Complying
with the filing requirements of 19 CFR
353,36 and 353.37, the petition alleges
that EHA Ventilfabrik of Muhlheim
(Main), West Germany, is selling
tubeless tire valves in the United States
at less than fair value, and that these
imports are materially injuring a U.S.
industry,

Sales at less than fair value generally
occur when the prices of the
merchandise exported to the U.S. are
less than the prices of such or similar
merchandise sold for consumption in the
exporter's home market. Material injury
can include actual or potential decline in

U.S. output, sales, market share, profits,
productivity, and return on investment.

Upon examining this petition, we have
found that its information reasonably
supports its allegations, Therefore, in
accordance with section 732 of the Tariff
Act of 1930 as amended (the Act), we
are initiating an investigation to
determine whether this case contains a
reasonable indication of sales at less
than fair value within the meaning of
section 731 of the Act. If our
investigation proceeds normally, we will
announce our preliminary determination
by September 15, 1981.

Scope of the Investigation

The merchandise we will investigate
is tubeless tire valves, currently
classified under item 692.3288 of the
Tariff Schedules of the United States
Annotated. These valves are machined
brass stems, molded with rubber,
containing a valve core that allows air
to pass through in one direction only.
the finished product includes a rubber
cap. They are primarily used when
mounting or replacing tires on
automobiles and light trucks. The
industry’s parts numbers for the five
models the petition covers are: TR413,
TR415, TR418, TR423, and TR425.

Notification to ITC

Section 732 of the Act also requires us
to notify the ITC of this determination
and to give the ITC a copy of the
information we used to arrive at it. We
will make available to the ITC all
nonprivileged and nonconfidential
information. We will also allow the ITC
access to all privileged and confidential
information in our files, provided it
confirms that it will not disclose such
information, either publicly or under an
administrative protective order, without
the written consent of the Deputy
Assistant Secretary for Import
Administration.

Preliminary Determination by ITC

The ITC will determine by May 25,
1981 whether there is a reasonable
indication that imports of tubeless tire
valves from West Germany are
materially injuring or likely to materially
injure a U.S. industry. If the ITC's
determination is negative, this
investigation will terminate; otherwise,
it will proceed to its conclusion.

John D, Greewald,

Deputy Assistant Secretary for Import
Administration,

{FR Doc. 81-12501 Filod 4-24-81. 845 am)
BILLING CODE 3510-25-M
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National Institutes of Health, et al; R of January 29, 1881, Article Electron Microscope (STEM) and
Consolidated Decision on Applications  ordered: November 20, 1679, Accessories, Manufacturer: Philips
for Duty-Free Entry of Electron Docket No. 81-00016. Applicant: Instruments, The Netherlands. Intended
Microscopes Trustees of the University of use of article: See Notice on page 11693
The followirig fs a consolidated Pennsylvania, Purchasing Department, in the Federal Register of February 10,

decision on applications for duty-free
entry of electron microscopes pursuant
to section 6{c) of the Educational,
Scientific and Cultural Materials
Importation Act of 1966 (Pub. L. 89-651,
80 Stat. 897) and the regulations issued
thereunder as amended (15 CFR 301).
(See especially § 301.11[e).)

A copy of the record pertaining to
each of the applications in this
consolidated decision is available for
public review between 8:30 AM. and
5:00 P.M. in Room 3109 of the
Department of Commerce Building, 14th
and Constitution Avenue, NW.,
Washington, D.C. 20230.

Docket No. 80-00457. Applicant:
National Institutes of Health,
Dermatology Branch, DCBD, NCI, Bldg.
10, Room 12N238, Rockville Pike,
Bethesda, MD 20205. Article: Electron
Microscope System, Model EM-400T
and Accessories. Manufacturer: Philips
Electronic Instruments, The
Netherlands. Intended use of article: See
Notice on page 82981 in the Federal
Register of December 17, 1980. Article
ordered: September 8, 1980.

Docket No. 81-00001. Applicant:
President and Trustees of Colby College.
Colby College, Waterville, Maine 04901,
Article: Electron Microscope, EM 109
with Accessories. Manufacturer: Carl
Zeiss, West Germany. Intended use of
article: See Notice on page 9684 in the
Federal Register of January 29, 1881.
Article ordered: May 28, 1980.

Docket No. 81-00003. Applicant:
National Institutes of Health, NINCDS,
Building #36 Room 3B-26, Bethesda, MD
20014. Article: Electron Microscope,
JEM-200CX. Manufacturer: JEOL, Japan.
Intended use of article: See Notice on
page 9685 in the Federal Register of
January 29, 1981. Article ordered:
September 28, 1979.

Docket No. 81-00005. Applicant:
Memarial Hospital for Cancer and
Allied Diseases, 1275 New York Avenue,
New York, N.Y. 10021. Article: Electron
Microscope, EM 109, Manufacturer: Carl
Zgiss, West Germany. Intended use of
article: See Notice on page 9685 in the
Federal Register of January 29, 1961,
Article ordered: November 14, 1979,

Docket No. 81-00009. Applicant:
Carnegie Institution of Washington,
Department of Embryology, 115 W.
University Pkwy., Baltimore, MD 21210.
Article: Electron Microscope, Mode! EM
109. Manufacturer: Carl Zeiss, West
Germany. Intended use of article: See
Notice on page 9685 in the Federal

3451 Walnut Street/16, Philadelphia, PA
19104, Article: Electron Microscope,
Model EM 400. Manufacturer: Philips
Electronic Instruments, The
Netherlands. Intended use of article: See
Notice on page 8686 in the Federal
Register of January 29, 1981. Article
ordered: September 17, 1880.

Docket No. 81-00018. licant:
HEW/PHS/FDA [Bureau of Medical
Devices, Research and Testing Staff,
14th & Independence Ave., S.W.,
Washington, D.C, 20205. Article:
Electron Microscope, Model JEM 100CX.
Manufacturer: Japan Electron Optics
Lab., Japan. Intended use of article: See
Notice on page 9686 in the Federal
Register of January 29, 1881. Article
ordered: September 8, 1980.

Docket No. 81-00018. Applicant:
Washington University, Lindell and
Skinner Blvd., St. Louis, Missouri 63130.
Article: JEM 100CX Electron
Microscope. Manufacturer: JEOL Ltd.,
Japan. Intended use of article: See
Notice on page 11684 in the Federal

of February 10, 1981.
Application received by Commissioner
of Customs: October 21, 1980.

Docket No. 81-00024. Applicant:
Department of Agriculture, Animal
Disease Laboratory, 1801 Seminary
Street, Galesburg, IL 61401. Article:
Electron Microscope, EM 109 and
Accessories. Manufacturer: Carl Zeiss,
West Germany. Intended use of article:
See Notice on page 11694 in the Federal
Register of February 10, 1981. Article
ordered: September 3, 1980.

Docket No. 81-00026. Applicant: Mayo
Foundation, 200 S,W. First Street,
Rochester, MN 55901. Article: Electron
Microscope, Model 400T and
Accessories. Manufacturer: Philips
Electronic Instruments, The
Netherlands. Intended use of article: See
Notice on page 11694 in the Federal
Register of February 10, 1981. Article
ordered: August 18, 1880.

Docket No. 81-00034. Applicant: U.S.
Department of Interior, Bureau of Mines,
4900 LaSalle Road, Avondale, Maryland
20782, Article; Electron Microscope,
Model H-600-3 and Accessories.
Manufacturer: Nisse Sangyo America,
Ltd., Japan. Intended use of article: See
Notice on page 11685 in the Federal
Register of February 10, 1981, Article
ordered: September 30, 1980,

Docket No. 81-00035. Applicant: U.S.
Department of Energy c/o Battelle
Memorial Institute, Pacific Northwest
Laboratory, P.O. Box 899, Richland, WA
99352. Article: Scanning Transmission

1981. Article ordered: June 4, 1880.

Docket No. 81-00047. Applicant:
University of Colorado, Boulder,
Colorado 80309. Article: Electron
Microscope, Model H-600-3.
Manufacturer: Hitachi Instruments,
Japan. Intended use of article: See
Notice on page 16920 in the Federal
Register of March 16, 1981. Article
ordered: September 5, 1980.

Docket No. 81-00048. Applicant:
Pontiac General Hospital, Seminole at
West Huron Streets, Pontiac, Michigan
48053. Article: Electron Microscope,
Model H-300 and Accessories.
Manufacturer: Hitachi Scientific
Instruments, Japan. Intended use of
article: See Notice on page 18920 in the
Federal Reglster of March 18, 1981,
Article ordered: September 23, 1980.

Docket No. 81-00049. Applicant:
University of California, Los Angeles,
CA 80024. Article: Electron Microscope,
Model JEM 100CX &nd Accessories.
Manufacturer: JEOL Ltd., Japan.
Intended use of article: See Notice on
page 16920 in the Federal Register of
March 18, 1881. Article ordered: July 31,
1980,

Comments: No comments have been
received with respect to any of the
foregoing applications.

Decision: Applications approved. No
instrument or apparatus of equivalent
scientific value to the foreign articles,
for such purposes as these articles are
intended to be used, was being
manufactured in the United States at the
time the articles were ordered.

Reasons: Each foreign article to which
the foregoing applications relate is a
conventional transmission electron
microscope [CTEM). The description of
the intended research and/or
educational use of each article
establishes the fact that a comparable
CTEM is pertinent to the purposes for
which each is intended to be used. We
know of no CTEM which was being
manufactured in the United States either
at the time of order of each article
described above or at the time of receipt
of application by the U.S. Customs
Service.

The Department of Commerce knows
of no other instrument or apparatus of
equivalent scientific value to any of the
foreign articles to which the foregoing
applications relate, for such purposes as
these articles are intended to be used,
which was being manufactured in the
United States either at the time of order
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or at the time of receipt of application
by the U.S. Customs Service.

{Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

Frank W, Creel,

Acting Director, Statutory Import Programs
Staff.

[FR Doc. 8112513 Filed 4-24-81; 8:45 am]

BILLING CODE 3510-25-M

Ferrochrome From the Republic of
South Africa; Preliminary Results of
Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration,

ACTION: Notice of preliminary results of
administrative review of countervailing
duty order.

SUMMARY: This notice is to advise the
public that the Department of Commerce
is conducting an administrative review
of the countervailing duty order on
ferrochrome from the Republic of South
Africa. The review covers the period
from January 1, 1981 through April 10,
1981. As a result of this review the
Department has preliminary determined
that this merchandise does not benefit
from a net subsidy. Interested parties
are invited to comment on this decision.

EFFECTIVE DATE: April 27, 1961.
FOR FURTHER INFORMATION CONTACT:

Joseph A. Black, Office of Compliance,
Room 1126, International, U.S.
Department of Commerce, Washington,
D.C. 20230, phone (202) 377-1774.

SUPPLEMENTARY INFORMATION:
Procedural Background

On April 9, 1981 a notice of
“Countervailing Duty Order”" was
published in the Federal Register (46 FR
21155). The Order, which was effective
March 11, 1981, stated that, based on an
Order of the Court of International
Trade, the Department of Commerce
(“the Department”) had determined that
exports of ferrochrome from the
Republic of South Africa were provided
bounties or grants within the meaning of
section 303 of the Tariff Act of 1930 (19
U.S.C. 1903 (“the Tariff Act").
Accordingly, imports into the United
States of ferrochrome from the Republic
of South Africa were subject to
countervailing duties. The Department
suspended liquidation and required a
cash deposit of estimated countervailing
duties of 4 percent of the f.o.b. invoice
price of the merchandise. The Order
included a notice of intent to conduct an
administrative review of this order as

L 4 ’

required by the court and by section 751
of the Tariff Act.

Scope of Review

The ferrochrome covered by this
review s currently classifiable under
item number 806.22 and 606.24 of the
Tariff Schedules of the United States.
The program cited by our order as
constituting a bounty or grant is the
charging by South African Railways and
Harbours of preferential railroad freight
rates upon shipments of ferrochrome for
export from the Republic of South
Africa. This review covers the period
January 1, 1981, the effective date of
South African Railways' suspension of
its freight rate differential for
ferrochome shi&ments. through April 10,
1981, the date the Department began its
verification process.

Analysis of Program

The Department has received official
information from the Republic of South
Africa that South African Railways and
Harbours has terminated the railroad
freight rate differential between
shipments of ferrochrome destined for
foreign and domestic markets, This
termination was made effective January
1, 1981, This information will be verified
prior to the publi¢ation of the final
results of this review,

Preliminary Resulls of Review

As a result of our review, we have
preliminary determined that
ferrochrome from the Republic of South
Africa does not benefit from a bounty or
grant. Therefore, the Department intends
to instruct the Customs Service to
liquidate all unliquidated entries of this
merchandise exported on or after
January 1, 1881 and entered, or
withdrawn from warehouse, for
consumption on or after March 11, 1981
through April 10, 1981 without regard to
countervailing duties. Further, we intend
to instruct the Customs Service not to
require the deposit of estimated
countervailing duties on shipments of
such merchandise entered, or
withdrawn from warehouse, for
consumption or after the publication of
the final results of the present review.

The present deposit requirements and
the suspension of liquidation shall
continue until the publication of the final
results of the present review. Even
though we intend to instruct the
Customs Service not to collect an
estimated duty deposit, the suspension
of liquidation shall remain in effect for
entries entered on or after April 11, 1981,
until the publication of the final results
of the next administrative review.

Interested parties may submit written
comments on these preliminary results

on or before May 27, 1981 and may
request disclosure and/or a hearing on
or before May 12, 1981. Any request for
an administrative protective order must
be made within 5 days of the date of
publication. The Department will
publish the final results of the
administrative review after analysis of
issues raised in written comments or at
& hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 35.41).

John D. Greenwald,

Deputy Assistant Secretary for Import
Administration.

April 21, 1881,

{FR Doc. 81-12468 Filed 4-24-81; B:4S am)]
BILLING CODE 7020-3510-25-M

Refrigerators, Freezers, Other
Refrigerating Equipment and Parts
From Italy; Preliminary Resuits of
Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration, Department of
Commerce.

AcTION: Notice of preliminary results of
administrative review of countervailing
duty order,

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on
refrigerators, freezers, other refrigerating
equipment and parts from Italy. The
review covers the period January 1,
1980, through December 31, 1980. As a
result of this review, the Department has
preliminarily determined the net amount
of the subsidy to be the full value of the
rebates for these products under Italian
Law 639. Interested parties are invited
to comment on thege preliminary results.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Paul |, McGarr, Office of Compliance,
Room 1126, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230
(202-377-2104).

SUPPLEMENTARY INFORMATION:
Procedural Background

On March 28, 1973, a final
countervailing duty determination on
refrigerators, freezers, other refrigerating
equipment and parts from Italy, T.D. 73-
85, was published in the Federal
Register (38 FR 8057). The notice stated
that the Department of the Treasury had
determined that exports of refrigerators,
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freezers, other refrigerating equipment,
and parts from Italy benefited from
bounties or grants within the meaning of
section 303 of the Tariff Act of 1930 (19
U.S.C. 1303) (“'the Tariff Act”).
Accordingly, imports of this
merchandise were subject to
countervailing duties,

On January 1, 1980, the provisions of
title I of the Trade Agreements Act of
1979 (“the TAA") became effective. On
January 2, 1980, the authority for
administering the countervailing duty
law was transferred from the
Department of the Treasury to the
Department of Commerce (“the
Department”). On April 3, 1980, the
International Trade Commission (“the
ITC") notified the Department that an
injury determination for this order had
been requested under section 104(b) of
the TAA. Therefore, following the
requirements of that section, liquidation
was suspended on April 3, 1980, on all
shipments of such merchandise entered,
or withdrawn from warehouse, for
consumption on or after that date. The
Department published in the Federal
Register of May 13, 1980 (45 FR 31455) a
notice of intent to conduct
administrative reviews of all
outstanding countervailing duty orders.
As required by section 751 of the Tariff
Act, the Department has conducted an
administrative review of the order on
refrigerators, freezers, other refrigerating
equipment and parts from Italy.

Scope of the Review

Imports covered by this review are
complete refrigerators (cabinets, chests,
and refrigerated counters, refrigerated
display cases, water coolers, and the
like); insulated cold cabinets
(unequipped), isothermal cabinets, ice-
cream storage cabinets, and the like;
and refrigerating apparatus and
components thereof, fixed on a common
baseplate, including freezers and parts,
from Italy. These imports are currently
classifiable under items 661.35 and
661.37, Tariff Schedules of the United
States.

The review covers the period January
1, 1980, through December 31, 1980, and
is limited to rebates granted under
ltalian Law 839, which was the only
program found countervailable in the
Final Determination,

Preliminary Results of the Review

Under Italian Law 639, exporters
receive rebates of customs duties and
certain indirect taxes on the export of
specified products containing iron and
steel. The rates differ for particular
types of products. For refrigerators,
freezers, other refrigerating equipment

and parts, the rebates are between 20
and 45 lire per kilogram.

The Government of Italy provided no
substantive response to our
questionnaire of June 18, 1980, nor were
our follow-up requests for information
answered. Our independent
investigation has confirmed that the
rates legislated in Law 639 still apply in
full for exports of this merchandise to
the United States.

Because we have received no
information to indicate that any part of
the rebates is not countervailable, we
preliminarily determine that the rates of
net subsidy conferred upon producers
exporting to the United States are:

Complete refrigevators (cabinots, chests, and 45 fe/kg
countars, refdgarated  display

cases, waler coolers and the like),

n d cold cab {

(unequippad), isothor- 20 re/kg.
mal cabinots, ico-ctoam storage  cabinels,

end the Mo,

Retrigerating apparatus and P there- 45 Wa/kp
of, fixed on & common baseplale, ncluding
freezors and parts.

The Department intends to instruct
the Customs Service to assess
countervailing duties a! the above rates
on all unliquidated entries of this
merchandise entered, or withdrawn
from warehouse, for consumption on or
after January 1, 1980, and prior o April
3, 1980. The provisions of section
303(a)(5) of the Tariff Act, prior to the
enactment of the TAA, apply to all
entries prior to January 1, 1980.
Accordingly, the Department also
intends to instruct the Customs Service
to assess countervailing duties on
unliquidated entries of this merchandise
which were entered, or withdrawn from
warehouse, for consumption prior to
January 1, 1980 in the amounts set forth
in T.D. 73-85. In addition, should the ITC
find that there is injury or likelihood of
injury to an industry in the United
States, the Department intends to
instruct the Customs Service o assess
countervailing duties at the rates stated
above on all unliquidated entries of
refrigerators, freezers, other refrigerating
equipment and parts entered, or
withdrawn from warehouse, for
consumption on or after April 3, 1980,
and exported on or before December 31,
1980.

Further, as required by § 355.36(c) of
the Commerce Regulations, a cash
deposit of the estimated countervailing
duties listed above shall be required on
all shipments entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results. This requirement shall remain in
effect until publication of the final
results of the next administrative
review.

Pending publication of the final results
of the present review, the existing
deposit of estimated duties shall
continue to be required, at the rates set
forth in T.D. 73-85, on each entry, or
withdrawal from warehouse, for
consumption of this merchandise, and
liquidation shall continue to be
suspended on entries made on or after
April 3, 1980 until the Department is
notified of a determination by the ITC,

Interested parties may submit written
comments on these preliminary results
on or before May 27, 1981 and may
request disclosure and/or a hearing on
or before May 12, 1981. The Department
will publish the final results of this
administrative review including the
results of its analysis of any such
comments or hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 355.41).

John D. Greenwald,

Deputy Assistant Secretary for Import
Administration.

April 21, 1981.

{FR Doc. 51-12468 Flled $-27-81; k45 am)
BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

Dr. Louis Wrigiey; Receipt of
Appiication for Permit To Take Marine
Mammals

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C, 1361~
1407), and the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR Part 216).

1. Applicant: Dr. Louis Wrigley (P270),
Department of Biology, Wilkes College,
Wilkes-Barre, Pennsylvania 18766.

2. Type of Permit: Scientific Research.

3. Name and Number of Animals:
Atlantic bottlenose dolphins (Tursiops
truncatus); 100,

4. Type of Take: Potential
Harassment.

5. Location of Activity: May River,
South Carolina.

6. Permit of Activity: 4 years.

Concurrent with the publication of
this notice in the Federal Register the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
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should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, Washington, D.C. 20235, on
or before May 27, 1981. Those
individuals requesting & hearing should
sel forth the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.
All statements and opinions contained
in this application are summaries of
those of lgc Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.
Documents submitted in connection
with the above application are available
for review in the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300
Whitehaven Street, NW,, Washington, D.C;

and

Rmnl Director, National Marine Fisheries

ce, Southeast Region, 9450 Koger

Boulevard, St. Petersburyg, Florida 33702
Dated: April 20, 1981.

Richard B. Roe,

Acting Director, Office of Marine Mammals

and Endangered Species, National Marine

Fisheries Service.

[FR Doc. #1-13020 Filed 4-24-01; 64 am]

BILLING CODE 3510-22-M

National Zoological Park; Receipt of

Application for Permit To Take Marine
Mammals

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 {18 U.S.C. 1361~
1407), and the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR Part 218).

1. Applicant: National Zoological Park
(P6F), Smithsonian Institution,
Washington, D.C. 20008.

2. Type of Permit: Scientific Research.

3. Name and Number of Animals:
California sea lions (Zalophus
californianus); 80.

4. Type of Take: Captured and
released,

5. Location of Activity: San Nicolas
Island, California. *

6. Period of Activity: 3 years.

Concurrent with the publication of
this notice in the Federal Register the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, Nétional
Marine Fisheries Service, U.S,

Department of Commerce, Washington,
D.C. 20235, on or before May 27, 1981.
Those individuals requesting a hearing
should set forth the specific reasons
why a hearing on this particular
application would be appropriate. The
holding of such hearing is at the
discretion of the Assistant
Administrator for Fisheries.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above application are available
for review in the following office(s):
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300

ng!ehaven Street NW., Washington, D.C;

an
Regional Director, National Marine Fisheries

Service, Southeast Region, 300 South Ferry

Street, Terminal Island, California 80731,

Dated: April 20, 1981.

Richard B. Roe,

Acting Director, Office of Marine Mammals
and Endangered Species, National Marine
Fisheries Service.

[PR Doc 51-12990 Fiied 4-24-81; 845 am]

BILLING CODE 3510-22-M

National Telecommunications and
Information Administration

Grant Appeals Board of the Public
Telecommunications Facilities
Program

aaency: National Telecommunications
and Information Administration (NTIA),
Commerce.

ACTION: Memorandum opinion and
order.

SUMMARY: On January 15, 1981, the
Grant Appeals Board (Board) met to
consider the petition filed by Barbara
Wheeler Gilbert seeking reconsideration
of the staff's action declining to accept
the late filed application of the Wiconi
Project of the South Dakota United
Indian Association (Wiconi) for filing
and denying Wiconi's petition for
extraordinary relief to be substituted as
the applicant for an earlier, timely filed
application. After revigwing the rules of
the Public Telecommunications
Facilities Program {PTFP) and
considering the evidence submitted by
Ms. Gilbert, the Board finds that the
action of the staff in this matter was
reasonable and well within the limits of
the staff's discretion. Therefore, the
Board denies Ms. Gilbert's petition and
affirms the stafl’s action.

FOR FURTHER INFORMATION CONTACT:
Robert Hunter, Office of the Chief
Counsel, NTIA/DOC, 1800 G Street,

N.W., Washington, D.C. 20504,
Telephone {202) 377-18886.

In the matter of a petition for
extraordinary relief regarding the
application of the South Dakota Indian
Association (PTFP File No. 150-P),
memorandum opinion and order.

By the Board: Fishman, Chairman; Ahern;
and Robinson,

_ On Thursday, January 15, 1881, the
Grant Appeals Board (Board)
established under the National
Telecommunications and Information
Administration’s (NTIA) Public
Telecommunications Facilities Program
(PTFP) met to consider the petition for
reconsideration filed by Ms, Barbara
Wheeler Gilbert, director of the
American Indian Satellite Project
(AISP). This petition was filed on July
29, 1980, pursuant to sections 2301.13
and 2301.33 of the PTFP rules. It seeks
review of the staif’s actions declining to
accept for filing the grant application of
the Wiconi Project of the South Dakots
United Indian Associstion (Wiconi) and
denying Wiconi's petition for
extraordinary relief, which urged the
staff, in essence, 1o substitute Wiconi as
applicant in respect of an earlier, timely
filed grant application.

We have seriously and carefully
considered the issues raised in this
appeal and, as discussed subsequently,
we are sympathetic to the important
public interest goals that Wiconi seeks
to achieve. For the reasons set forth
below, however, we are affirming the
staff’s actions here as both correct and
reasonable under the circumstances
presented, and, in any event, well within
the staff's legitimate discretion. See
Morrison, Inc. v. Secretary of Labor, 626
F.2d 771, 773 (10th Cir, 1980); Missiseipp/
Comm'n on Nal. Resources v. Costle, 625
F.2d 1269, 1275 (5th Cir. 1980).

The relevant facts surrounding
Wicani's appeal are as follows: On
January 9, 1980, an organization entitled
the First Americans’ Commission for
Telecommunications (FACT), which
stated that it represented a number of
American Indian nations, reactivated an
application initially filed in 1979, which
sought a PTFP grant of about $97,500.
The purpose of FACT's application was
to oblain a grant to develop & special
satellite-based telecommunications
system that could, when operational, aid
in more effectively and efficiently
delivering educational, health, and
governmental services to the American
Indian community generally.

January 9, 1980, was the cut-off date
for filing PTFP grant applications to
obtain FY 1980 funding and, under the
rules, the FACT reactivation was timely.
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More than four hundred other grant
applications were submitted on or
before that deadline seeking to obtain
grants from the $23.7 million in 1980
PTFP funds that were available.

On March 13, 1980, however, Mrs. Lee
Piper, chairperson of FACT, requested
by letter that the group's January
application be withdrawn. Mrs, Piper’s
letter to the PTFP staff stated that the
board of directors of the organization
felt that the proposal as it then stood
was not adequate and that, therefore,
further refinement and revision of the
proposal was required. On March 21,
1980, however, Ms. Gilbert sent a letter
to the PTFP staif on behalf of Wiconi
essentially requesting that a waiver of
the cut-off date be granted so that
Wiconi could substitute itself for FACT
as the grant application. Ms. Gilbert
stated that both Wiconi and FACT were
agents of the same American Indian
organizations and wanted to develop the
same special public service satellite
communications system. Under the
PTFP rules, March 21, 1880, was the final
date for amendments to grant applicants
filed in January. The basic questions
that the PTFP staff confronted, therefore,
were whether to allow Wiconi to step in
and assume the sponsorship role
previously held by FACT or to allow
Wiconi to file a late application by
waliving the January 9, 1980, cut-off-date.

The NTIA staff met subsequently with
Ms, Gilbert to discuss the situation, and
NTIA's Deputy Chief Counsel also
discussed the matter by telephone with
Mrs, Piper of FACT. The NTIA staff was
told that FACT neither endorsed nor
supported Wiconi's “substitution”
request.! Nevertheless, Wiconi filed a
petition with the staff on April 18, 1980,
and a statement in support of that
petition on April 25, 1980, a in
essence, that it was qualified to act as
an “agent" of the American Indian
organizations which had created FACT
for the purpose of pursuing the grant
application.

The PTFP staff conditionally accepted
FACT's application on May 28, 1980, in
order to facilitate further processing
while the issues relating to Wiconi's
proposed sponsorship of the project
were being considered. The staff,
however, denied Wiconi's request for a
waiver of the January 9, 1980, cut-off
date and further directed that Wiconi
had the burden of demonstrating that it

' On December 4. 1980, Mrs. Piper of FACT
notified NTIA's Chief Counsel, Gregg P. Skall, by
Mnl‘mm ll:lot PIACI' b:%'mened its earlier
pos| find no longer objected fo Wiconi's request.
At the time that the staff sction under review here
occurred, however, FACT s objection o Wiconi's
;;ur:::m sponsorship of the project was still

ve.

in fact represented the same parties in
interest who previously had constituted
FACT. In the judgment of the PTFP staff,
however, Wiconi failed to meet this
burden. Accordingly, on June 30, 1980,
PTFP director John Cameron ruled
against the Wiconi “substitution”
request and this appeal ensued.

Three members of the Board
(Veronica M. Ahern, William L.
Fishman, and Kenneth G. Robinson, Jr.)
met on January 15, 1980, and considered
Wiconi's appeal and the staff’s actions.
This consideration was aided by Ms.
Gilbert's able and eloquent presentation
in behalf of Wiconi, as well as the oral
statements of Mr. Skall and Mr.
Cameron. Based on the following
considerations, however, the Board
determined that the petition filed by Ms.
Gilbert must be denied.

First, the Wiconi application, filed on
March 21, 1980, was essentially a late
filed application, and the PTFP staff
could have rejected the application on
that ground alone. The stafl, instead,
made a concerted effort to
accommodate the interests of Wiconi,
and it was only after Wiconi failed to
demonstrate that it was an “agent” of
the same American Indian organizations
which had created FACT that the staff
rejected its petition for extraordinary
relief. In short, the staff did not abuse
the broad discretion that it must
necessarily exercise in processing and
awardlnﬁ grant applications and, on this
ground alone, the petition for
reconsideration should be denied.

Second, granting the petitioner the
relief that she seeks would undermine
the integrity of one of the most basic
and well-known regulations of the
program—namely, the cut-off date for
filing applications. Several hundred
applicants filed timely applications and
we believe it would be unfair to those
applicants to grant Wiconi the requested
relief. We recognize that Wiconi and
FACT may confront difficulties in
organizing and maintaining a consensus
among diverse American Indian groups.
However, other PTFP applicants,
including other American Indian groups
undoubtedly confront and have
confronted similar problems, and yet
have managed to perfect and pursue
their applications in compliance with
thgl{llzfram’s rules and regulations.

even assuming that we were to
find compelling grounds for waiving the
PTFP rules at this time, which we do
not, it Is unclear what practical impact
this kind of hypothetical finding might
have. The fiscal year 1980 funds
available have already been obligated,
in accordance with well established
PTFP procedures. Supplemental funding,
of course, could be sought.

Alternatively, grants already made
could be reduced in some fashion to
generate the funds needed for the
Wiconi-FACT application. Funding out
of 1981 funds, however, could be
obtained, if the applicants were to
resubmit their application. It seems to us
that funding could more expeditiously
be obtained through resubmission of the
application than by our endeavoring in
some manner to obtain supplemental
appropriations or to direct some
unprecedented pro rata reduction of
grants already made.

Although we have denied Wiconi's
request for extraordinary relief, we want
to stress that this action should not be
viewed as reflecting adversely on the
objectives that the petitioner seeks. The
telecommunications project that the
Wiconi envisions, if developed and
administered properly, could go far
towards furtherhxgsthe legitimate
interests and needs of the American
Indian community. Indeed, the PTFP
staff in reviewing the initial FACT
application accorded it high marks in
this regard. Furthering the needs and the
interests of minority groups has been a
major priority goal of the PTFP and
NTIA, and quite appropriately so. It is
clear to us, however, that under the
complex circumstances surrounding the
Wiconi application, the PTFP staff acted
reasonably and well within the scope of
its discretion, and that the staff's
decision, accordingly, should be
sustained.

Dated: April 9, 1981

Grant Appeals Board of the Public
Telecommunications Facilities Program,

Veronica M. Ahem,

Director of International Affairs.
William L. Fishman,

Acting Chief Counsel.

Kenneth G. Robinson, Jr.,

Policy Advisor.

[FR Doc. 81-12557 Filed 4-24-011; 8:45 am)
BILLING CODE 3510-60-M

COMMITTEE FOR THE
IMPLEMENTATION TEXTILE
AGREEMENTS

Certain Cotton and Man-Made Fiber
Textile Products from Sri Lanka;
Amending Import Restraint Levels

Correction

In FR Doc. 81-11154, published at page
21407, in the issue of Friday, April 10,
1981 in the table on page 21408, the entry
for category 348, now reading *225,000"
should be corrected to read “226,000".

BILLING CODE 1505-01-M
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COMMODITY FUTURES TRADING
COMMISSION

Contract Market Rules; Disapproval
AGENCY: Commodity Futures Trading
Commission.

ACTION: Disapproval of contract market
rules.

sUMMARY: The Commodity Futures
Trading Commission (“Commission™)
has disa ved, pursuant to Section
5a(12) of the Commodity Exchange Act
(*Act"), silver rule 1(b), gold rule 1(b)
and the second paragraph of general
trading rule 502 of the Commodity
Exchange, Ine. (“Comex" or
“Exchange”). These provisions authorize
the Exchange 1o conduct a trading
session after the close of regular trading
and limit executions during this session
to straddle trades. Pursuant to the
Commission's action all straddle trades
in Comex silver and gold futures must
be executed during the Exchange's
regular trading sessions under contract
market rules which, among other things,
the Commission has found meet the
requirements of Sections 4b, 5 and 5a of
the Act and Commission regulation 1.38;
and which the Commission otherwise
believes are consistent with the
standards of Section 15 of the Act.
DATE: The disapproval of the contract
market rules is effective on or before
June 26, 1961. :

FOR FURTHER INFORMATION CONTACT:
Christine A. Rock, Attorney Advisor,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW,,
Washington, D.C. 20581; Telephone:
(202) 254-8955.

SUPPLEMENTARY INFORMATION:

L Introduction

The Commission designated Comex
as a contract market to trade gold and
silver on July 18, 1975. Section 5a(12) of
the Act provides that each contract
marke! designated by the Commission
must submit to the Commission for its
approval all bylaws, rules, regulations,
and resolutions made or issued by such
contract market, or by the governing
board thereof or any committee thereof
which relate to terms and conditions in
contracts of sale to be executed on or
subject to the rules of such contract
market or relate to other trading
requirements except those relating to
the setting of levels of margin.!
Accordingly, as a part of the
Commission’s designation of Comex as
a contract market in gold and silver, the
Commission required the Exchange to

Y7 US.C. 7(a)(12) (Supp. Il 1670).

submit the contents of its rulebook for
Commission review pursuant to Section
5a(12) of the Act.

Among the rules submitted by Comex
at that time were its trading rule
502, silver rule 1(b) and gold rule 1(b),
which collectively allow Comex
members to trade spreads or straddles
in gold or silver futures during a trading
session after the close of regular trading
on the Exchange and after the
Exchange’s establishment of daily
settlement prices.® That trading session
is referred to herein as the “Straddle
Call Session" or, simply, the “Session".*
Under the Comex rules, marke! orders
for straddle transactions may be
executed during the Straddle Call
Session at price differentials which are
established by the bidding or offering of
excess market orders after all buy and
sell orders have been totalled and
offset.* These rules have not yet been
approved by the Commission under
Section 5a(12) of the Ac!, but currently
must be enforced by Comex under
Commission regulation 1.53° as they
appeared as of July 18, 1975.%

On June 30, 1980, the Commission
published notice in the Federal Register
of its proposed disapproval of these
rules and requested public comment
thereon.” In addition to presenting

2 The text of each rule is provided at the
conclusion of this d t. A “spread” or
“straddle” is defined herein as the simultaneous
sale of one or more contracts in @ futures delivery
month against the purchase of the same number of
contracts in another futures delivery month in the
same commodity. In contrast, an “outright” trade ls
the simple purchase or sale of a contract or
contracts in a single delivery month. Any
combination of listed futures delivery months may
be used to execute a straddle transaction. Although

3 For a more detalled description of the Straddle
Call S see the C ission’s Notice of
Proposed Disapproval of Contract Market Rules, 45
FR 43820 (June 30, 1980).

4 Limit orders for straddle trunsuctions also may
be executed during the Sesulon, See note 40 infra.

517 CFR 1.53 (1880).

® Since that date the first paragraph of general
trading rule 502, which is not at issue in this

and silver rule 1{b) have been the
subjoct of one minor amendment (changing the
specified regular hours of trading). This amendment
was treated by the Commission under regulation
1.41(c) us operationnl or administrative.

745 FR 43820 (June 30, 1880). Prior to the
Commission's notice of proposed disapproval of
these rules, the Commission had reviewed the rules
and considered the information provided by Comex
in meetings with the Commission’s staff oo July 2,
1078, January 12 and 25, 1977, and September 20,
1979; and in letters from Lee H. Berendt, President
of the Exchange. dated July 8, 1975, April 5, 1877,
and April 7, 1680, In addition, the Commission had
considersd a “Summary of Rules for
Straddle Call Sessions.” contained in & letter from
Mr. Berend! to the Division of Truding and Markets,
dated April 5, 1977, and a draft of proposed rule 4.07
{“Conduct of Straddle Calls”), from Mark Buckstein,

possible grounds for disapproval of the
Session, the Commission stated that it
was interested in receiving comments
which addressed the particular need for
@ Straddle Call Session in silver in view
of the lack of such a session in any other
commodity future and which discussed
factors which related that need to the
possible grounds which the Commission
had cited for disapproval.

In response to its request for
comments, the Commission received one
comment letter from Lee H. Berendt,
President of Comex.* Comex's comment
letter also transmifted and incorporated
letters from seven Comex member firms,
each of which supported continuation of
the Straddle Call Session.” In reaching
its determination, the Commission has
considered carefully the comments from
Comex and its member firms along with
other information provided by the
Exchange since 1975,

As set forth below, the Commission
has determined that the Comex rules
which authorize the execution of
straddle orders during a Straddle Call
Session violate Section 4b of the Act ™
and Commission regulation 1.38.""
Moveover, whether examined as
independent trading sessions or as
extensions of regular trading in Comex's
designated futures contracts, the
Sessions as conducted in silver and
autharized in gold are inconsistent with
the public interes! policies of Section

counsel o the Exchungs, dated February 8, 1670
This summary and draft of rule 4.07 were
never formally submitted by the Exchange for
Commission consideration pursuant to Section
5a(12) of the Act. Although it does not appear tha!
the draft proposal would remedy the deficiencies
which bave caused the Commission lo disapprove
the rules suthorizing the Straddle Call Session. the
Commission would consider any proposal which
Comex may submil in accordance with the
requirements of Section 5a(12) of the Act to remedy
these deficlencies, as well as any new Information
or arguments which Comex may present to justify
Commission spproval of such a proposal.

The Commission previously provided udvance
notice of proposed rulemaking with respect to
procedures for executing straddle transactions, 43
FR 32002 {July 24, 1878). While the Commission’s
action here relates to some of the concerns
axpressed by the Commission in that earlier notice
this disapproval proceeding is independant of that
ralemaking proceeding.

*Lotter dated August 21, 1880, to the Office of the
Secretary (herinnfier cited as “Comex comment
letter”), A report entitied Economic Aspects of the
Camex Straddle Call Session (hereinalter cited as
“Eoonumic Aspects Roport”] slso was incorporated
in Comex’s comment lptter and is discussed below
together with the Exchange’s comment lotter.

*The seven Comex member firms which
commented an the Commission’s notice of proposnd
eliminution of the Straddle Coll Session are |. Aron
& Company, Inc.; Philipp Brothers; Floor fhroker
Associates; Mintz-Marcus & Co.; Brody. White &
Campuny, inc: Bache Halsey Stuart Shields
Incorporuted and E. F. Hutton & Co., Inc.

"7 US.C 6b (1876 and Supp. 11 1078).

" 17 CFR 1,36 (1980},
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5(g) of the Act, which underlie the
obligations of a contract market under
.Sections 5 and 5a of the Act.*? Finally,
the Commission has concluded that, in
view of the non-competitive aspects of
trading during the Session and other
anticompetitive concerns identified with
the Session, it has no basis to grant an
exemption from the requirements of
Commission regulation 1.38 and that
approval of these rules would be
inconsistent with the standards which
govern the Commission under Section 15
of the Act.”

11. Procedural Issues, Standard of
Review

Comex raises several objections to the
procedures followed by the Commission
in this disapproval proceeding. The
Commission has considered these
objections and, as discussed below,
finds them to be without merit.

First, the Exchange asserts that the
Commission is authorized to disapprove
contract market rules under Section
5a(12) of the Act only when the
Commission determines that the rule at
issue “conflicts or is inconsistent with
the provisions of the Act and the
Commission's duly promulgated
regulations thereunder.” ** While the
Commission previously rejected such a
narrow interpretation of its authority
under the Act," even under the standard
urged by Comex the Commission has
concluded that the Comex rules at issue
here in fact violate certain provisions of
the Act and the Commission's
regulations,

Second, while Comex concedes that
Commission disapproval actions under
Section 5a(12) of the Act may proceed in
accordance with the Administrative
Procedure Act's (“APA") informal or
“notice and comment rulemaking"
procedures, '® it expresses concern that
the Commission not depart from the
APA requirements for informal
proceedings, The Commission notes that
it has, and continues to, comply with the
APA's notice and comment rulemaking
procedures in initlating and proceeding
with this disapproval action. In
particular, the Commission provided
public notice of the proposed
disapproval by publishing grounds for
disapproval in the Federal Register,'” as
discussed above, and providing
interested persons with 60 days to
comment on the proposed disapproval

7 US.C. 7(g), 7 und 7a (1976 and Supp. 11 1979).
See also section 6 of the Act, 7US.C. 8 (19786).

U7 US.C. 19 (1870).

"' Comex comment lotter at 3 and 31.

Y See 45 FR 34073 (May 23, 1680).

" Administrative Procedure Act, § U.5.C. 551 ef.
$0q. (1976); Comex comment lettor t 38-39.

Y See note 7 supro.

action.'*Moreover, the Commission has
considered all such comments and other
information submitted by Comex in
conjunction with this proceeding in
reaching its determination here.

Third, the Exchange maintains that it
reserves the right for the “oral
presentation of evidence or argument, or
to a more formal or complete hea on
the issues involved." *® This proceeding
was initiated by the Commission in
order to gather facts and obtain views
from contract markets and other
interested persons relevant to its
determination whether to disapprove
Comex's rules under Section 5a(12) of
the Act. The proceeding does not
attempt to determine whether any
person has violated a provision of the
Act or the Commission's regulations
thereunder or to impose any sanctions
for any such violation. Accordingly, the
rights associated with formal
adjudication are inapplicable to a
Commission proceeding under Section
5a(12) of the Act.2®

Indeed, Congress clearly confirmed its
intent that Section 5a(12) proceedings
generally be governed by informal
rulemaking procedures. During the
Congressional hearings in 1978, on the
reauthorization of the Commission,
Congress was urged to amend various
sections of the Act, including Section
5a(12), to require the Commission to
conduct hearings under that Section “on
the record,” i.e, to require such hearings
to be conducted in accordance with
Sections 554, 556 and 557 of the APA
applicable to adjudicatory proceedings
and to certain rulemakings required to
be conducted “on the record.” 2* The

"I addition, the Division of Trading and
Markets earlier had provided Comex with notice of
its intent to recommend that the Commission
commence a proceeding under Section Su[12) of the
Act to disapprove Comex’s rules authorizing the
Straddle Call Session. See letter dated March 20,
1680, from John L. Manley. Director of the Division
of Trading and Markets, to Lee H. Berendt,
President of Comex.

¥* Comex comment letter at 39, While Comex has
nssarted its reservation of the right to “oral
fruenmlon of evidence or argument, or to # more

jormal or complete hearing on the issees Involved,”
ot no time has it formally requested that the
Commission hold an oral hearing as a pert of this
proceeding.

%0 See generclly, United Stotes v. Florida East
Coast Railway Co. 410 U.S. 224 (1973); Ethy!
Corporation v. Enviroamental Protection Agency,
541 F.2d 1 (D.C. Clr, 1978), cert denied, 420 US. 941
(1976). The fact that a particular contract market is
the sole subject of a Section Ba(12) proceeding does
not, in and of itself, mandate the use of sdjudicatory
procedures under the Administrative Procedure Act.

- Soe. e.g., Horculos, Inc. v. Environmental Protections

Agency 568 F3d 91 [D.C, Cir, 1978).

*\ See Hearings on the Reauthorization of the
Commodity Putures Trading Commission (S. 2391)
Before the Subcommittee on Agricultural Research
and General Legisiotion of the Senate Committee
on Agriculture, Nutrition. and Forestry, 95th cong..
2d Sess. P11, 504 (1978); Heerings on H.R. 10285

Commission took the position that
proceedings under Section 5a(12) were
in the nature of informal rulemaking and
should generally be governed by
informal procedures.®?

Congress agreed with the
Commission's position and declined to
amend Section 5a(12) as requested to
require the Commission to employ a
hearing “on the record” when
disapproving proposed contract market
rules. Congress has required the
Commission to employ adjudicatory-
type procedures only when proceeding
under Section 6, 6{a) and 6b of the
Act.®? Further, the Senate Committee on
Agriculture, Nutrition, and Forestry
recognized the Supreme Court's position
concerning the procedures that an
administrative agency may use in
rut:lemaking proceedings by explaining

at:

The Supreme Court in Unitad States v.
Allegheny-Ludlum Steel, 406, U.8, 742 (1972),
and United States v. Florida East Coast R.
Co., 410 U.S. 224 (1973), held tha! a hearing on
the record in rulemaking proceedings is
required only when the statute
:hxepms!y requires that & hearing be held “on

o »

The Committee concluded that the
imposition of a requirement for a hearing on
the record for rulemaking proceedings by the
Commission would be extremely burdensome
and would not avail the Commission of any
information that it is not currently receiving
in these proceedings.®¢

In this proceeding the Commission has
determined to disapprove Comex’s rules
under Section 5a(12) of the Act. In doing
50, the commission has made precisely
the type of policy judgments inherent in
the rulemaking process.*®

111, Basis for Commission Disapproval
A. Overview

Congress recognized the need fora
comprehensive regulatory scheme for
futures trading extensively amending

Before the Subcommittee on Conservation ond
Crodit of the House Commitiee on Agriculture, Ser.
No. 95-QQ. 95th Cong., 2d Sess. 252 [1978).

3% Hearings on H.R. 10285 Before the
Subcommittes on Conservation and Credit of the
House Comumities on Agriculture, Ser. No. 85-QQ,
85th Cong., 2d Sess. 590-502 (1978) {testimony of
Willinm T. Bagley, then Chairman of the
Commi

ssion).

357 US.C. 8 8{a) and 13a (Supp. 111 1970).

245, Rep. No. 850, 85th Cong., 2d Sess. 29 (1978).

¥4 See ganerally, United Stotes v. Florida East
Coast Railway Co., supra 410 US. 224. See also,
Vermoat Yankee Nuclear Power Corp. v. Natural
Resources Dafonse Council, Inc., 435 U.S. 519 (1978):
Federal Communications Commission v. Schreiber,
381 US. 279, 200 (1975): Federal Communications
Commission v. Pottsville Broodcasting Co., 309 US.
134 (1940); Belenke v. Securities and Exchange
Commission, 606, F.2d 183, 198-09 (7th Cir. 1979) and
Hlinofs v. Nucleor Regulatory Commigsion, 501 F.2d
12, 1416 (7th Cir. 1979).




23518

Federal Register / Vol. 46, No. 80 / Monday, April 27, 1981 / Notices

the Commodity Exchange Act and
creating the Commission in 1974.2¢
Commission oversight of the futures
industry is intended to “guarantee fair
practices and honesty on the
exchanges,"*? “protect persons
producing, handling, processing and
consuming any commeodity traded for
future delivery"” on a contract market,*®
provide "a basis for determining prices
to producers and consumers of
commodities,” and facilitate the use of
the futures markets “as a means of
hedging * * * against possible loss
through fluctuations in price.?? Futures
trading may be conducted only through
the facilities of a board of trade
desginated as & contract market which
initially and continuously has
demonstrated to the Commission, under
Sections 5 and 5a of the Act,*? that such
designation “will not be contrary to the
public interest."*?

In recognition of the need to protect
the public interest in the integrity of the
futures markets, Congress enacted
Section 4b of the Act. That section of the
Act, among other things, reflects
Congress® belief that the public interest
in the integrity of the markets would be
protected by the execution of orders for
futures trades by public outcry.

In furtherance of that objective, the
Commodity Exchange Authority of the
Department of Agriculture (“CEA")
promulgated regulation 1.38.9* That
regulation, since its adoption, has
required all orders entered on the floor
of an exchange to be “excuted openly
and competitively as to price by public
outcry."?? Earlier, the CEA had

29 Commodity Futures Trading Commission Act of
1974, Pub. L. No. 93463, 88 Stat. 1389, ot soq. (1974).
Prior to the 1974 amendments, the Act was -
administered by the Commodity Exchange
Authority of the Department of Agriculture.

27 HLR. Rep. No. 975, 63d cong.. 2d Sess, 48 (1974)
quoting form 120 Cong. Rec. 30458 {1974) (remarks of
Senator Herman Talmadge).

7 USC. 12a(7) 1976,

7 US.C 5(7) 1976

20 Under commission regulation 1.50(b), 17 CFR
1.50(b) (1980). any failure of a contract market to
comply with the conditions and requirements for
designation set forth in Sections 5 and 5a of the Act
may result in the Commission taking specific
actions. Section 6 of the Act requires any board of
trade secking designation as a contract market lo
provide the Commission with “a sufficient
assurance” that it will continue to comply with the
applicable conditions and requirements of the Act.

217 US.C. 7(g) 1976

*218 FR 170 {January 9, 1953). Regulation 1.38
became effective April 1, 1058,

3% Regulation 1.356 has remained essentially
unchanged since 1953, Amendments in 1976
substituted the term “Commission” in lieu of the
term “Secretary of Agriculture™ and required
contract market rules which would establish
exemptions from the open oulcry and competitive
execution requirements of the regulation specifically
10 be approved by the Commission before

expanded upon the purposes for the
requirement of “openly and
competitively by open outcry" trading
by stating that:

It is generaly conceded that ane of the
primary purposes of a futures market and one
of the chief justifications for it is to provide a
common meeling ground for all the orders of
all persons who desire to buy or sell in that
market at any given time. That being so, if
any of those orders are diverted from the
common meeting d or withheld from
truly competitive bidding and offering. so thut
everyone interested may not have equal
opportunity to buy'or sell, the market falls
short of that purpose and justification,®*

The Commission, empowered with the
authority to enforce regulation 1.38, has
the responsibility to assure the public
that the price at which an order is filled
for a particular future is based solely on
open and competitive trading.

Section 15 of the Act further imposes
on the Commission the obligation to
consider the public interest associated
with efficient, competitive markets as
well as the public interest to be
achieved under the Act when approving
contract markel rule proposals. In so
doini. the Commission must “endeavor

to take the least anticompetitive means
of achie the objectives of (the) Act,
as well as the policies and purposes of

(the) Act.” * One of the purposes, of
course, is to ensure “fair practices and
honest dealings on the commodity
exchanges.” * The Senate Committee
made clear that Section 15 was enacted
to assure that the Commission would
not uncritically approve ** * * an
anticompetitive rule which was not
necessary to achieve a valid regulatory
objective." ¥

B. Section 4b of the Act, Commission
Regulation 1.38

Commission regulation 1.38 provides
in pertinent part that:

All purchases and sales of any commodity
for future delivery on or subject to the rules
of a contract market shall be executed openly
and competitively by open oulcry or posting
of bids and offers or by other equally open

effective, rather than merely being subject to non-
disapproval.

4 CEA Administrative Determination No. 123
(June 15, 1943), This CEA detemination refers to the
“openly snd competitively by open outcry™
requirement for the execution of simultaneous
buying and selling of orders of different principals
held by a contract market member (e.g.
Commission regulation 1.39]. Since 1053, the “open
outcry” standard has been applicable to the
execution of all orders pursuant to Commission
regulation 1.38,

"7 US.C. §17 (1876). See also, Hearings before
the Senate Agriculture and Forestry Commiltee, 83d
Cong.. 2d Sess. 561-062 (1974).

S, Rep. No. 84-894, 84th Cong., 2d Sess. 2 (1976).

" Senate Commiltee on Agriculture and Forestry,
Report on H.R. 13113, S, Rep. No. 83-1151, 83d
Cong.. 2d Sess. 23 (1974).

and competitive methods, in the trading pit or
ring or similar place provided by the contract
market, during the regular hours prescribed
by the contract market for trading in such
commodity: Provided, however, That this
requirement shall not apply to such
transactions as are executed non-
competitively in accordance with written
rules of the contract market which have been
submitted to and approved by the
Commission. specifically providing for the
non-compelitive execution of such
transactions.

This regulation embodies the standard
of open and competitive trading which,
consistent with Section 4b of the Act, it
was designed to assure. ** The need for
a centralized marketplace, to be
conducted in accordance with principles
of open and competitive trading to
ensure the markels' integrity was
expressed in 1974 as follows:

The purpose of this requirement
(Regulation 1.38) is to ensure that all trades
are executed at competitive prices and that
all trades are focused into the centralized
marketplace lo participate in the competitive
determination of the price of futures
contracts. This system also provides ready
access to the market for all orders and results
in a continuous flow of price information to
the public. *

Not only does the Straddle Call
Session provide an opportunity for
members to divert orders from a
“centralized marketplace" (the regular
trading session), the Session is
structured in a manner which permits
neither a focusing of all trades nor the
competitive determination of price. By
its very nature, the Straddle Call
Session excludes all outright orders
from consideration and deprives the
Session of the ability to function as a
centralized marketplace. Thus, to the
extent that price competition exists
within the Session, that competition is
severely limited by the exclusion of a
significant proportion of trading interest

»Section 4b of the Act, among other things.
makes it unlawful for any member of & contract
market, in connection with any order, * * * 10 fill
such order by offsot against the order or orders of
any other ¢+« " With respect to each of
the prohibitions in this Section, however, Section 4b
also provides that:

Nothing in this section or any other section of this
Act shall be construed to preven! & futures
commission merchant or floor broker who shall
have in hand. simultaneously, buying and selling
orders at the market for different principals for
like quantity of a commodity for future delivery in
the same month from executing such buying and
selling orders at the market price: Provided, Thut
any such execution shall take place on the floor of
the exchange where such orders ors to be executod
at public oulcry ocross the ring and shall be duly
reparted, recorded, and eleared in the same manper
as other orders executed on such
exchange * * * (emphasis added).

» Senate Commiltee on Agriculture and Forestry,
Report on H.R. 13113, 8. Rep. No, 93-1131, 93d
Cang,, 2d Sess. 16 [1974).
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otherwise evidenced during the regular  differentials established by open below, the Commission does not believe
trading session. outcry.4? that its approval of such non-

Moreover, the price differentials for
straddle orders executed during the
Session are not established by
competitive bids or offers for individual
straddle orders. First, only the net of all
buy and sell orders entered is offered for
competitive bidding after all other
orders are matched and offset.4¢
Second, persons who underbid or
overoffer for excess orders are not
allowed to enter subsequent better bids
or offers or to participate in any
subsequent allocation of the excess
orders. Third, if there is an insufficient
number of excess orders to satisfy all
bidders or offerors, the excess orders
will be allocated among the bidders or
offerors by an Exchange official for
execution at a single uniform price.*?

Comex asserts that the price
differentials are established after open
and competitive bidding or offering
takes place, because during the Session
straddle transactions are executed "by
the posting of bids and offers" with the
Exchange employee.*? The Exchange
contends further that price differentials
established in this manner are
economically meaningful because the
resultant differential reflects supply and
demand forces in the market. To this
extent, Comex states that the price
differentials established during the
Session are analogous to price

*0 All ordors in the Session are considered market
orders unless otherwise noted. When a limi! order is
entered. the member will announce the desired
price differential when he offers or bids for the
straddle. Limit orders which are not sccepted are
withdrawn and not recorded. Acceplance of a limit
order by another member results in an execution. In
this manner, the difforential established by o Hmit
arder execution generally will provide an indication
of the market price w will prevall for that
straddle, For this resson the differential that is
applied to market orders that are subsequently
matched by a caller for that particular straddle
typically is identical 1o the difforential at which the
limit order Is executed,

*1 A Comex employee (“caller’”) announces each

The clearest reflection of competitive
market forces is the number of buy and
sell orders in the market at a point in
time and the manner in which those
orders will interact to achieve an
execution or series of executions at
prices which represent the market's
collective evaluation of a commodity's
worth at each point in time, By
restricting participation in bidding and
offering for excess orders and allocating
the unfilled orders st a specified price,
the Straddle Call Session’s procedure
restricts the impact of supply and
demand forces on pricing.

For example, in those cases where the
number of buy (sell) orders exceeds the
number of sell (buy) orders, an
Exchange employee will allocate the
excess orders on a proportional basis to
members wishing to participate at the
established differential. ** The
allocation process prohibits traders who
may desire to obtain an execution of
greater size (i.e., disproportionate share
of the excess orders) from establishing
other price differentials by openly and
competitively bidding or offering for
such excess straddle orders.
Accordingly, by channeling Session
participants into executing all orders at
one price (or on rare occasions two or
more prices) for a particular straddle
combination, the Straddle Call Session
arbitrarily restricts open and
competitive executions and removes
supply and demand forces from the
price determination process.

Commission regulation 1.38,
consistent with the provisions of Section
4b of the Act, seta forth explicit
requirements as to the nature of the
trading processes which must be
implemented by designated contract
markets. The Straddle Call Session’s
restriction of permissible buy and sell
interest to straddle orders, distinguished
by the lack of competitive procedures
violates the requirements of Commission
regulation 1.38.4* Moreover, as set forth

possible straddle combination one at a me pausing
after each call to record orders which brokers wish
1o buy or sell, The callet then totals and offsets, 1o
the extent possible, all buy and sell orders.
Thereafter, he announces to the floor the number of
unmaiched, excess orders, whother buy or sell
orders, and permits members in the ring 1o bid or
offer for those excess orders.

** Comex comment letter at 22-23 and Economic
Aspects Report st 18. Posting &3 used {15 ragulation
1.38, however, refars 1o the practice of displaying a
preveiling bid or offer whh{n whilo posted on a
bluckboard, ls subject to execution should the
necessary buying or selling intereat develop in the
contract. See. eg., Chicago Mercantile
rule 552. The Comex Ml;;.c.“ Session
procedures are not comparal “open
of HI:'J;MSQ:.:. o o

reg . No. 83-975, 93d
Cong,, 2d Sess. 138 {1974). s

4% As an example of the principles practiced in
the trading of straddles during Its Straddle Call
Session, Comex cites the London Gold Fixing
procedure. Comex comment letter at 24 and
Economic Aspects Repaort ot 7 und 18 The merits of
such an auction system. however, vary greatly from
those contemplated by Commission regulation 1.58
and the purposes of the Act Insofar as the Act's
requirements are designed to foster competitive
trading.

44 After the price differential is established for a
particular straddle combination d the Session,
the caller will announce it to the mem in the
ring. If there are not enough excess orders to meet
the demand from members who bid or offer for
them, the caller will allocate on a proportional beais
the avallable orders among the members in the ring.

4% In the notice proposing disapproval of the |
Comex rules, the Commission also cited as a

competitive practices, as authorized in
limited circumstances by the exemptive
provision in regulation 1.38(a), would be
consistent with the purposes of the Act
which prompted the Commission
initially to provide for such an
exemption.*®

C. Sections 5 and 5a of the Act

Sections 5 and 5a of the Act set forth
in broad terms the conditions and
requirements applicable to a board of
trade which applies for designation as a
contract market. " of particular note
among the conditions and requirements
of contract market designation is
Section 5(g), whch requires a board of
trade seeking designation as a contract
market to demonstrate that transactions
for future delivery in the commodity for
which designation is sought “will not be

pousible ground for disapproval under regulation
1.38 the scheduling of the Straddle Call Session
outside of wha! appeared to be Comex's “regular™
trading hours. While Comex asserts that it has
prescribed trading hours for its gold and silver
contracts which purport to encompass the Straddle
Call Sessions in these contracts within its “regular™
hours {Comex corunent letter at 25-26 and
Economic Aspects Reportat 18), Comex's
identification of “regular” trading hours is
essentially a semantic exercise. "Regular™ trading
on the Comex in the silver contract, for example,
occurs between 8:40 a.m. and 2:15 p.m. and Is
characterized by the open and competitive
executions of orders through open oulcry as
required by regulation 1.38. Trading during the
Straddle Call Session bears no functional
relationship to trading during these prescribed
hours, but is deemed by Comex to fall within
“regular” trading hours only becavse Comex hus
accommodated the time requirements of such
trading by providing a separate time period for its
conduct.

4% 18 FR 178 (January 8, 1953). Commission
regulation 1.38(b) imposes certain recordkeeping
requirements upon persans executing non-
competitive trades exempted from the requirements
of Commission regulation 1.38(a). Examples of non-
competitive trades which the Commission might
exempt under the proviso in regulution 1.38(a), an
referenced in Commission regulation 1.38(b). include
transfer trades, error (office) trades and exchanges
of futures for the cash commodity. For examples of
contract market rules authorizing such exemptions
which have been approved by the Commission soe,
eg.. Comex rules 504{a)(1,2): New York Fulures
Exchange rule 432

"Commission regulation 1.50(b) establishes that
“any failure by & contract market to comply with
the conditions and requirements for designation as
& contract market” shall be cause for action by the
Commission to remedy the compliance deficiency.
As noted earlier, when the Cammission {nitially
designated Comox as a contract market in gold and
silver on July 18, 1875, it required Comex to enforce
its rules as of that date. Although the Commission
now has determined that the specified Comex rules
underlying its (nitinl designations as & contract
market in gold and silver violate specific provisions
of the Act and Commission regulations, the
Commission may remedy tha deficiency in this case
by disapproval of the violative provisions and need
not rely on proceedings under other sections of the
Act referenced In regulation 1.50.
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contrary to the public interest.” **
Various aspects of the public interest
standard are recognized in Sections 3
and 15 of the Act. They include, as set
forth in Sections 3 and 5(g), price
determination and hedging.*

Further, Congress' emphasis on
competition and open outcry as the
accepled means of order execution
under Section 4b of the Act and
Commission implementation of these
means through regulation 1.38 reflect
another aspect of the public interest test.
As established in the previous section,
the rules at issue here violate the
requirements of Section 4b of the Act
and Commission regulation 1.38.
Moreover, they impact adversely on the
contract’s ability to serve an economic
purpose and thus are inconsistent with
the public interest test of Section 5(g) of
the Act * and, when considered in
conjunction with Section 15 of the Act,
do not support an exemption from the
requirements of Commission regulation
1.38.

The function of a trading session in
any designated futures contract is to
provide an opportunity for the orders of
all persons interested in buying or
selling the contract to meet in a central
marketplace.* In this regard, the
statements of a number of Comex
members and member firms concerning
the value of the Session belie the ability
of the Comex markets, as currently

“7 US.C. 7(g) (1976).

* When Congress added Section 5 to the Act In
1974, the House and Senate Conferces stated that
the language in Section 5(g) included the concept of
in “economic ™ test as provided in HR.
13113, subject to the final test of the public interest.
8. Rep, No. 1194, 93d Cong,, 2d Sess. 36 {1974). The
“economic purpose™ test provided in HR. 15113
(See HR. 13113, 93d Cong.. 2d Sess. Section 207
{April 22, 1974)) has served as the basis for the
Commission's adoption of Guideline I, which sets
forth the particular showings an exchange must
make to justify its initial and conlinuing
designation, consistent with Section 5{(g) of the Act.
See 40 FR 25849 (June 19, 1975); CCH Camm, Fut. L.
Rep. §6145.

* Comex nsserts that the economic purpose test
of Section 5(g) s applicable only “to sid and guide”
the Commission's delermination as to whether
trading in a particular futures contract will serve the
public interest, not us & measure of whether niles
governing the trading of a particular future are in
the public interest. Comex comment letier at 4. A
contract’s proposed terms and conditions (e.g.,
exchange rules setting forth the contract
specifications and establishing trading procedures
and requirements) each contribute to a contract’s
potential to serve both an economic purpose and the
broader public interest which would justify trading
in that contract. Serfous deflciencies in one or more
of many relevant aspects of a contract’s lerms and
conditions could defeat the contract’s ability to
serve an economic purpose. Accordingly, the
Commission dogs not believe that the provisions of
the Act, or the purposes which underlie application
of the public interest test, support Comex's narrow
reading of Section 5(g),

*See text ot note 39 supm.

_structured, to serve as central

marketplaces.

While it is clear that a number of
persons have found reasons to trade in
the Session, the comment letters do not
appear to recognize the public interest in
assuring that orders are executed
through open and compelitive outcry as
required by regulation 1.38. Indeed, a
number of the comment letters which
Comex attached appear to express an
aversion for the nature of the open
outcry system which at times prevails
during the Comex regular trading
session in these contracts, particularly
insofar as it affects certain traders’
ability to execute straddles.** The
Commission does not believe, however,
that whatever difficulties may attend a
broker’s or trader’s attempt to execute a
straddle order during the regular trading
session provides any justification for the
Commission to exempt these contract
market rules from the open outcry
requirements of regulation 1.38,

The concerns which the Commission
faces in this proceeding with respect to
Section 5(g) of the Act are {llustrated by
the Comment letter from Salvatore M.
Azzara.* Mr. Azzara states that “[ijt is
helpful for (Brody, White & Company,
Inc.) to be able to enter large straddle
orders for * * * clients and be assured
that * * * the execution will most likely
be within 10 points of the actual value.”
Because "our clients, as well as the floor
brokers, are busy executing outright
orders during the day * * * many
clients are unwilling to enter in a market
order for a (straddle) except just prior to
[the] session, since the straddle market
during the day is not watched as closely,
and certain straddles may trade ‘out of
line’ from time to time.” %

In effect, Mr. Azzara is asserting that
his firm and its clients, in executing
straddle orders, prefer the security of
paying a 10 point premium generally
available d the Straddle Call
Session rather than the risks which such
orders may encounter when executed in
a competitive environment
characterized by open outcry. The
Commission does not believe, however,
that such security is compatible with the
public interest in open and competitive
executions or that it can be achieved
without costs to the ability of the regular
trading session to serve the public
interest as a central marketplace for
price discovery or hedging.

* See, 0.8, letter dated June 19, 1680 from Ross E.
Rowland. |r. Floor Broker Associates, and letter
dated July 21, 1860 from Frederick F. Horn, Bache
Halsey Stuart Shields Incorporated.

“ Letter dated June 10, 1980 from Salvatore M.
Azzara, Executive Vice President, Brody, White &
Company. Inc.

Mid,

The Commission emphasizes that
Comex is designated as a contract
market in gold and silver; it has not
sought nor been granted separate
designation as a contract market to
trade silver or gold straddles. Thus,
while the Commission recognizes that,
as with all contracts which it has
designated, straddle transactions will
occur as a normal consequence of
members simultaneously acquiring long
and short positions in different delivery
months, it has never before approved a
trading session in which only straddles
were traded and the price of
differentials between months, as
opposed to the price of the underlying
commodity, was the sole focus of a
trader's attention.

Considering the Session as a part of
Comex's current designations in silver
and gold, the Commission concludes
that the rules which authorize conduct
of the Session are not consistent with
the purposes of Section 5(g) of the Act.
While the Commission recognizes that
the Straddle Call Session may benefit
those traders who rely on the Session as
a means of executing straddles at a
nominal premium above or below
closing settlement price differentials, the
Commission must look at how the
Session impacts on the economic
purpose served by designation of Comex
as a contract market. In this regard, the
Commission concludes that the
existence of the Straddle Call Session
diverts volume from the regular trading
session and thus diminishes the
contract's ability to operate as a vehicle
for price discovery or hedging.

Comex asserts that its Straddle Call
Session is necessary to alleviate
“congestion” during its regular market
session, and to facilitate the efficient
execution of both outright and straddle
trades.* While the Commission
recognizes that excess order flow can
impede the efficiency of a marketplace
unequipped to accommodate that order
flow, it does not believe that Comex's
contention is supported by the facts.*

Although Comex rules indicate that
the determination to conduct the
Session each day is discretionary, the

* Comex comment letter at 6, 10-15 and 16-21;
Economic Aspects Report at 4-5, 8-10,

¥ Comex does not explain why it has not
cansidered or, if considered. did no! implement.
alternative trading approaches to alleviate
congestion during the regular session. For example.
Comex could extend the regular trading hours as
noecessary 1o accommodute excess ordor flow In
general or at the close. Similarly, Comex could
exercise its discretion in the event of high volume af
the close of regular trading and call for another
trading session meeting the Commission regulation
1.38 requirements for the execution of outright
trades as well as straddle trades.
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Comex uniformly has conducted the
Session regardless of daily trading
volume or volume at the close and with
no apparent consideration by Comex of
whether such a Session was necessary
on a daily basis. Further, in response to
the Commission's request for comments
on the need for a special trading session
in silver futures as opposed to any other
future, the Exchange contends that while
overall trading in its gold contract is
considerably larger, the Session in silver
is necessary because the ratio of
straddle volume to total volume in silver
trading is greater than in gold trading.

The Commission notes, however, that
the minor differences between these
ratios is insignificant when compared to
the overall volume of both outright and
straddle trading in these contracts.®
During 1980, monthly gold trading
volume ranged from two to sixteen
times greater than overall silver volume
on the Comex, while the ration of
straddle trades to total contracts traded
in gold and silver, respectively,
generally was comparable. Thus, as a
general matter, considerably more
straddle transactions are executed in
the gold contract (without benefit of a

*" Economic Aspects Report at 21-22. The
Commission has found, however, that daily tota!
volame and straddle volume, respectively, for silver
trading on the Comax during the socond half of 1960,
ranged from & high of 7,500 total contracts traded (of
which 1,454 were straddlp trades) on Decamber 19,
190, to a low of 1,000 contracts traded (3 straddle
trades on July 17. 1980). In comparison, daily total
and siraddle volume in gold on the Comex during
the same time period ranged from a high of 110,000
contracts fraded (of which 22.108 contracts were
straddle trades) on December 15, 1880, 1o a low of
15,000 contracts (2.085 straddle trades) on August 7,
1960 Moreaver, based upon & random sampling of
£old and silver straddle and total volumes during
the same time period, the ratio of straddle 1o total
volume in either gold or silver generally was similar
ind on some days there wan a greater rutio of
siraddle to total volume in gold than silver. For
example, that ratio In silver ranged from 4,92
percent o 2814 percent and the same ratio in gold
ranged from 3.49 percent to 25.64 percent {Source:
Comex Daily Market Reports),

** Drring 1680, the volume of gold and silver ‘
futures, respectively, traded monthly on the Comex
i set forth as follows:

1980 N e i
F‘ ¥ B29.267 167,157
ODURY e, DBB278 78,157
MO e 500074 143473
Aprt 67325 63973
May 391216 48618
::’\o gsa.m 63260
47225 45648
AUQUR e 4BDATR 41,708
839478 100911
OcADOS e 191,700 82910 |
o 178509 05623
Ducambar.o s 1024601 00633
(Source: Futures Industry Association Monthly Re- |

Straddle Call Session) than are executed
in the silver contract. Accordingly, !
Comex's assertion that congestion in the
regular silver session necessitates the
daily conduct of the Straddle Call
Session is contradicted by its
determination that a similarly
authorized Session in gold has not been
necessary, nothwithstanding trading
volume in both straddles and outright
trades that consistently has exceeded
comparable volume in the silver
contracl.

Moreover, given the importance under
the Act of open and competitive price
determination, the Commission believes
that the primary responsibility of a
contract market confronted by
operational problems resulting from
heavy volume is to implement
operational adjustments which would
provide an open and competitive
marketplace capable of accommodating
reasonably anticipated levels of trading
activity, rather than to compromise
those essential features of the market by
dispersing volume between two
separate trading sessions. In this regard,
the Commission notes that Comex has
nol supported its claims of undue
congestion with any analysis of how
such congestion might be
accommodated within the trading rules
which govern its regular session. For
example, Comex has offered no
explanation as to why it could not
increase participants in its regular silver
trading session * or why a floor broker
having both outright and straddle orders
in such quantity that he could not fulfill
his fiduciary obligations to both, should
not refuse additional orders or “hand
off’"* excess orders to another member to
insure that his fiduciary obligations to
his customers would be fulfilled.

The manner in which the Straddle
Call Session diverts order flow from the
regular trading session on the Comex
impacts upon the use of the contract for
both hedging and price discovery
purposes. Moreover, Comex's claim that
the Straddle Call Session aids the
contract in performing price discovery
and hedging functions by permitting
members to focus greater attention on
outright trading during the regular
session does not convince the

*The Commisslion notes that Comex recently
submitted a proposal which would create a new
membership class providing holders trading
priviloges solely in its financial instruments futures.

| Comex stated that this proposal would provide “a
! sufficient number of floor traders of financial

instruments and thereby assuring the desired
liquidity in financial instrument futures contracts.”
Latter from Alan J. Brody, then Counsel of Baer
Marks & Upham for the Exchanges, to the Executive
Secreturiat of the Commission dated February 5,
1980,

' .weigh the prices then

Commission that the requirements of
Section 5(g) of the Act are met. Not only
are there alternative ways of easing the
pressures (to the extent they exist) of
congestive order flow, but the addition
of the Straddle Call Sesson does not
provide any price discovery function
similar to that performed by the regular
session, while detracting from the ability
of the regular session to perform its
price discovery function.

A trader who wishes to trade a
straddle during the regular session will
ing quoted for
each leg of a straddle combination and
the risk tha} he will indeed be able to
obtain executions at these prices,
against the differentials then being
quoted for the execution of a
contemporaneous straddle. The trader
then will choose the straddle
combination most likely to realize the
differential he seeks. The trader’s or
broker’s choice and the aggregate
choices of all others in the market will
force the straddle and regular markets
into alignment. While not necessarily
identical at any one point in time, the
difference between the prices of both
legs in the regular market and the
differential traded in the straddle
market should converge over time.
Because of this relationship between the
regular and straddle markets, siraddle
executions aid in the price discovery
function of a futures market.

The Straddle Call Session's lack of
any independent price determination
function is illustrated by Comex's
establishment of settlement prices,
which are intended to serve as
indications of market value and may be
used by commercial interests in the
pricing of cash commodities in the spot
or forward markets. Comex itself, when
addressing in an unrelated rulemaking
proceeding why contract markets
established settlement prices,* has
noted that “[t}he settlement price, or
closing quotation, for a maturity month

*“The Commission notes that it presently s
considering whether to disapprove. under Section
Sa(12) of the Act, a Comex rule and proposed rule
which currently or, If approved, would govern the
establishment of settlement prices for all metals
traded on Comex. See the Commission’s Notice of
Proposed Disapproval of Comex byluw section 905
and proposed amendments to bylaw section 905, 45
FR 47180 (July 14, 1980). Following the close of
regular trading on the Comex, settlement prices are
calculated by a committee of members who meel
and review the prices of contracts traded during the
closing minutes and throughout the day for &
particular future. This committee examines the
range of closing prices in one or two contract
months that have traded actively immediately prior
to the close, and sets a discrete sottlement price for
each of them, This settlement price {s intended to
represent the range of prices near the close of
trading and to reflect price trends at the close of
trading,
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of a Comex futures contract represents
an indication of the value of that
contract at the time trading for the day
ceases.” ¥ Moreover, Comex also has
stated that:

{{]n order to provide an indication of
market values at the close of trading,
setilement prices must fake into
consideration the differential between the
maturitigs of the contracts, Where there is
active trading during the closing period of a
maturity, those transactions will contain a
large amount of price information upon which
an appropriate (settiement price) differential
may be settled. Where, on the other hand,
there is less trading activity, the settlement
price already established for a more active
maturity must be considered along with the
spread Llween that maturity and other
maturities traded during the day in order to
provided a more accurate Indication of true
market conditions at the close.*

The price differentials established
during the Straddle Call Session,
however, are not considered in the
Calculation of daily settlement prices.
Further, apparently because of their
close relationship to settiement prices
and the lack of additional information
provided by straddle differentials during
the Straddle Call Session,*® those
differentials are not routinely
disseminated to the public nor do they
appear to be used as reference points for
pricing by producers, merchants or
consumers. While the Commission's
staff, prior to recommending that the
Commission designate Comex as a
contract market in silver, found that the
Exchange's daily settlement prices were
disseminated widely and used as
reference points for pricing.® there is no
apparent expectation that the prices
established in the Straddle Call Session
will serve producers, merchants or
consumers as a basis for determining
prices.

Finally, the Commission believes that
the Session has similar deficiencies with
respect to its use for hedging. First, the
restriction of the Session exclusively to
straddle transactions does nol permit
the initial hedging of spot or forward
positions in the underlying commodity.
Second, to the extent that the Session
may facilitate hedging or to the extent

% Lotter from Mr. Berendt to the Commission
dated Soptember 12, 1980, in response to the
G isston's request for 1 ning the
proposad disspproval of Comex's settlement price
procedure [heroinafter cited ws Comex settlement
price comment letter) at 5,

“Comex settlement price comment lotter at 7-8

©45 FR 43820, 43821 (June 20, 1880}, Although
Session straddle differentials are not publicly
quoted or disseminated, they “are available as
public information.” Economic Aspects Report at 7.

% See, g. the memorandum to the Commission
dated July 10, 1975, from Anthony M. McDanald, Jr.,
Acting Deputy Executive Director, recommending
approval of Comex as a contract market for the
trading of silver.

that it assists the regular trading session
in accommodating hedging interests,
those possible benefits may be achieved
without the concomitant violation of
Section 4b and Commission regulation
1.38 which currently result from conduct
of the Straddle Session.

In effect, the Commission believes
that the regular trading sessions in silver
and gold provide adequate opportunities
for persons to use those contracts for
hedging purposes. If Comex believes,
however, that the conduct of a Straddle
Call Session is essential to alleviate
pressure on the regular trading session
in silver (notwithstanding the historical
lack of such a session in gold),* then the
Comex should devise means of
eliminating such trading pressure or
congestion without simultaneously
violating the requirements of Section 4b
of the Act or Commission regulation
1.38.

In summary, the conduct of a Straddle
Call Session in which only straddles
may be executed not only violates the
open outcry and competitive execution
requirements of the Act and
Commission regulation 1.38, but has no
compensating utility which the
Commission believes would benefit the
public interest and merit exemption
from the requirements of Commission

regulation 1.38.
D, Section 15 of the Act
Section 15 of the Act provides that:

| The Commission shall take into
consideration the public interest to be
protected by the antitrust laws and endeavor
to take the least anticompetitive means of
achieving the objectives of this Act, as well
as the policies and purposes of this Act, in
issuing any order or adopting any
Commission rule or regulation or in requiring
or approving any bylaw, rule or regulation of
& contruct market or registered futures
association established pursuant to section
17 of this AcL.

The Commission believes that the
Comex Straddle Call Session does not
further the public interests recognized
by the Act and that the anticompetitive
aspects of the Session outweigh the
benefits, if any, which the public interest
might derive from the Session. Further,
the Comex rules authorizing the Session
do not reflect consideration of less
anticompetitive alternatives which
might be available to the Exchange.*
Thus, the Commission believes that
approval of the rules which authorize
the Straddle Call Session would be
inconsistent with its obligations under,
and the standards set forth in, Section

® Sée notes 57 and 58 supro.
“ Soe the discuselon of posaible alternatives in
note 56 supra.

15 and that the public interest may bes!
be served by their disapproval.

As discussed above, trading during
the Straddle Call Session detracts from
the ability of the regular trading session
to operate in a competitive manner.
Straddles which might otherwise be
executed during the regular trading
session may be traded in the Straddle
Call Session, thus depriving the regular
trading session of additional orders
which would compete openly for
executions. This decreased compelition
may impair the effectiveness and
efficiency of the price discovery process
and the ability of the market accurately
to reflect forces of supply and demand.

The Commission also reiterates its
finding that price differentials are not
established in an open and competitive
manner during the Straddle Call
Session. As discussed above, persons
who underbid or overoffer for the excess
orders during the Session are not
allowed to enter subsequent better bids
or offers or to participate in any
subsequent allocation of excess orders.
Furthermore, if there is an insufficient
number of excess orders to satisfy all
bidders or offerors, the excess orders
are allocated among the bidders or
offerors by a Comex official for
execution at one price.

Finally, the timing of the Straddle Call
Session places the public customer at a
competitive disadvantage over a
member trading for his own account.
While the Commission recognizes
certain inherent advantages which
members may derive from the
membership privilege of trading on the
floor, the Commission believes that
additional unnecessary advantages
accrue from the procedures of the
Straddle Call Session. In particular,
Straddle Call Session prices frequently
appear to bear & direct relationship to
seltlement prices on the Comex. A
trader or broker present on the floor has
an opportunity to act upon these prices
immediately upon commencement of
trading in the Session.*’ A public
customer, on the other hand, does no!
have a comparable opportunity since
notice of settlement prices is available
by posted notice on the Comex wall
boards and transmittal to the wire
services only minutes before the Session
begins. This short period of time
between notice of settlement prices and
the commencement of the Session does
not give a customer's representative

* Comex contends that public customess can
achieve nearly equal status ax members on the
trading floor by staying in close telephone contacl
with thelr brokers and/or with the floor. Comex
comment letter at 29 and Economtic Aspects Report
wl 21,
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adequate time to oblige interested
customers’ inquiries concerning such
settlement prices, nor to determine what
trades customers may wish to enter in
the Session, since orders must be
entered in the Session before the
particular straddle is called.

This disadvantage results solely from
the Exchange’s determination to conduct
its Straddle Call Session shortly after
the close of regular trading and the
procedures governing such trading,
rather than from any advantages which
might otherwise be expected to result
from the presence of traders or brokers
on the floor. Accordingly, absent a fair
opportunity to receive, consider and act
upon those settlement prices, customers
are in a less favorable position to
participate in the Session than members
on the floor,

On the basis of the record of this
proceeding and the analysis and
discussion presented herein, the
Commission hereby disapproves,
pursuant to Section 5a(12) of the Act,
silver rule 1(b), gold rule 1(b) and the
second paragraph of Comex general
trading rule 502, as set forth below. The
foregoing disapproval of these rules is
effective on or before June 26, 1981.
Silver Rule 1(b)

The hours for trading in silver shall be from
8:40 aum. to 2:15 p.m., subject to the following
exception:

(b) When in the judgment of the President
of the Floor Commitiee the maintenance of an
orderly handling of straddle orders requires
an extension of tra beyond 2:15 p.m, for
the handling of straddle orders only, the
President or the Floor Committee, as the case
may be, shall have the authority to establish
a call immediately after 215 p.m. The call so
established shall n with the current or
nearby month and shall extend through the
latest trading month. The call shall terminate
no later than 3:00 p.m. provided, however,
that it may be extended beyond that hour by
the President or his deputy pursuant to
General Trading Rule 502. Straddle orders
executed during this period shall be reported
and recorded in the official record of
trunsactions.

Gold Rule 1(b)

The hours for trading in gold shall be from
925 a.m. 10 2:30 p.m.,, subject to the following
exception:

(b) When in the judgment of the President
or the Floor Committee, the maintenance of
an orderly handling of straddle orders
requires an extension of trading beyond 2:30
p.m. for the handling of straddle orders only,
the President or the Floor Committee, as the
case may be, shall have the authority to
establish a call immediately after 2:30 p.am.
The call so0 established shall begin with the
current or nearby month and shall extend
thraugh the latest trading month. The call
shall terminate no later 3:00 p.m.
provided, however, that it may be extended
beyond that hour by the President or his
deputy pursuant to General Trading Rule 502.
Straddle orders executed during this period

shall be reported and recorded in the official
record of transactions.
General Trading Rule 502: Second
Paragraph

The President shall have authority to
extend the closing time for any commodity
when in his judgment such extension shall be
desirable to enable the floor brokers to
complete thelr orders for execution of
straddles; but the President shall not exercise
such authority except under extraordinary
circumstances. In the event that the President
expects to be absent at any closing hour, he
may in advance thereof appoint a deputy
who shall have the authority of the President
which he may exercise in accordance with
the terms and conditions of this rule.

Issued by the Commission on April 22,
1981, in Washington, D.C. :

Jane K. Stuckey,

Secretary of the Commission.
{FR Doc. 8312529 Filed 4-24-81; 845 am)

BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE

Department of the Army

Privacy Act of 1974; Notice of
Amendments To Systems of Records
AGENCY: Department of the Army.
ACTION: Proposed deletions and
amendments of systems of records.

SUMMARY: The Department of the Army
proposes to amend its inventory of
systems notices by deleting 9 and
amending 1 systems of records subject
to the Privacy Act of 1874. Specific
changes to the system of records bei
amended are set forth below, followe
by the system printed in its entirety as
amended.

DATE: Actions shall be effected as
proposed on May 27, 1981 unless
comments are received which would
result in a contrary determination and
require republication for further
comments.

ADDRESS: Written public comments are
invited and may be submited to
Headquarters, Department of the Army,
ATTN: DAAG-AMR-S, Room 11486,

“*The first paragraph of Comex general trading
rule 502 establishes the trading hours for the regular
trading session in each metals contract traded on
the Camex, as follows:

The hours for trading in the several commodities
shall be as follows (unloss othorwise ordered In
nccordance with the By-Laws and Rules): p
Name of Commodity, Hour for Opening, Close
Copper, 50 a.m.~-2:00 p.m,

Silver, 940 a.m~2:15 pm.
Gold, 9:25 a.m.~2:30 p.m.
Zinc, 10:15 a.m.~12:45 p.m.

This paragraph of general trading rule 502 is not
affected by the Commission's disapproval action. If
the Comex believes that a change in the trading
hours applicable to the regular trading session in
silver would be appropriate in light of the
disapproval of the rules authorizing conduct of its
Straddle Call Session, the Commission notes that
such amendments may be submitted as operational
and administrative under Commission regulation
141(c).

Hoffman Building I, Alexandria, VA
22331, prior to May 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Mrs. Dorothy Karkanen, Office of The
Adjutant General [DAAG-AMR-S),

! HQDA., Room 1146, Hoffman Building I,

Alexandria, VA 22331; telephone: 703/
25-6163.

SUPPLEMENTARY INFORMATION:

Department of the Army systems of

records appear in the following editions

of the Federal Register:

FR Doc 78-37052 (44 FR 73729), December 17,

1979
FR Doc 81-85 (46 FR 1002), January 5, 1981
FR Doc 81-897 (46 FR 6460), January 21, 1981
FR Doc 813374 (46 FR 9602), January 29, 1961
FR Doc 81-5885 (46 FR 13544), February 23,

1681
FR Doc 81-7250 (46 FR 15531), March 6, 1661
FR Doc 81-7621 (46 FR 16111), March 11, 1881
FR Doc 81-10724 (46 FR 21220), April 9, 1961
FR Doc 81-10791 (46 FR 21221), April 9, 1981

System being amended does not fall
within the criteria of 5 USC 552a(o0), as
implemented by Transmittal
Memoranda 1 and 3 to OMB A-108.

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington Headguarters Services,
Department of Defense.

April 22, 1981.

Deletions

A0102,08aDAAG

SYSTEM NAME:

Army community Service (ACS)
Volunteer Record (44 FR 73772),
December 17, 1979.

Reason: Records are covered by
A0725,01dDAAG, Personal Affairs Army
Community Service Assistance Files.
A0102.08bMTMC
SYSTEM NAME:

Casualty Control Card (44 FR 73772),
December 17, 1979.

Reason: Records are covered by
A0708.05DAAG, Emergency Date Files,

AD404.08aDAPE
SYSTEM NAME:

USMA Legal Files on Military and
Civilian Personnel (44 FR 73810),
December 17, 1979.

Reason: Records are described by
A0402.01aDAJA, General Legal Files.
A0703.08aDAPE
SYSTEM NAME:

Officer personnel Information Files
{44 FR 73858), December 17, 1979,

Reason: Records are described by
A0703.07aDAPE, Officer Availability
and Civil School Management System.
A0709.03bDAPE
SYSTEM NAME:

United States Corps of Cadets
Personnel Records (44 FR 73881),
December 17, 1979.
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Reason: Records are described by
proposed amended A0703.03aDAPE,
USMA Cadet Personnel Records, printed
in this Federal Register.

A0709.05aDAPE

SYSTEM NAME:

Physical Profile (44 FR 73882),
December 17, 1879,

Reuson: Records are described by
proposed amended A0703.03aDAPE,
USMA Cadet Personnel Records, printed
in this Federal Register.

A0709,08aDAPE

SYSTEM NAME:

Cadet Counseling File {44 FR 73883),
December 17, 1979.

Reason: Records are described by
proposed amended A0703.03aDAPE,
USMA Cadet Personnel Records, printed
in this Federal Register.

A0709.09aDAPE

SYSTEM NAME:

Biographical Card File (44 FR 73884),
December 17, 1979.

Reason: Records are described by
A0102.03aDAAG, Office Personnel
Locator/Organizational Rosters.

A0725.01bDAAG

SYSTEM NAME:

Financial Management Planning and
Counseling {44 FR 73003), December 17,
1979,

Reason: Records are described by
A0725.01dDAAG, Personal Affairs Army
Community Service Assistance Files.

Amendment
A0709.03aDAPE

SYSTEM NAME:

United States Military Academy
Cadet Files (44 FR 73881), December 17,
1879.

Changes:

System ID:
Delete “a".

System name:

Between “Academy” and “Cadet”,
insert “Personnel".

System location:

Delete entry and substitute therefor:
“U.8. Military Academy, West Point NY
10996."

Calegories of individuals covered by the
slystem:

Delete entry and substitute therefor:
“Present and former cadets of the U.S.
Military Academy (USMA).”

Categories of records in the system:

Change to read: “Application and
evaluations of cadet for admission;
letters of recommendation/endorsement;
academic achievements, awards,
honors, grades and transcripts;
performance counseling; health, physical
aptitude and abilities and athletic
accomplishments; peer appraisals;
supervisory assessments; suitability
data, including honor code infractions
and disposition.”

Authority for maintenance of the
system:

Insert before present entry: “Title 10
U.S.C,, Sections 3012 and 4334;".

Routine uses of records maintained in
the system, including categories of users
and the purposes of such uses:

Delete entry and substitute the
following: “These documents are
created and maintained to record the
cadet’s appointment to the Academy,
his/her scholastic and athletic
achievements, performance, motivation,
discipline, final standing, and potential
as a military career officer. School
transcripts may be provided other
educational institutions."”

Policies and practices for storing,
retrieving, accessing, retaining, and
disposing of records in the system:

Storage:

To entry, add: “and on microfilm."
Relrievability:

Delete entry and substitute therefor:

“By surname or social security number
(SSN).”

Retention and disposal:

Delete entry and substitute therefor:
“Records are permanent; after 30 years,
the cadet's personnel record is
accessioned into the USMA Archives at
West Point. Management reports are
retained until no longer needed.

System manager(s) and address:

Delete entry and substitute therefor:
“Superintendent, U.S, Military
Academy, West Point NY 10996."

Notification procedure:

Delete entry and substitute therefor:
"Individuals wishing to inquire whether
this system of records contains
information about them should contact
the SYSMANAGER."

Record access procedures:

Delete entry and substitute therefor:
“Individuals may request access to their
records by contacting the

SYSMANAGER, furnishing their full
name, SSN or Cadet number, and
signature.”

Contesting record procedures:

After “determinations”, delete
remainder and add: “are contained in
Army Regulation 340-21 (32 CFR Part
505)-"

Record source categories:

Delete entry and substitute therefor:
“From the individual, his/her sponsors,
peer evaluations, grades and reports of
USMA academic and physical education
department heads, transcripts from
other educational institutions, medical
examinations/assessments, supervisory
counseling/performance reports.”

Systems exempted from certain
provisions of the act:

Change entry to read: "Portions of this
system which fall within 5 U.S.C.
552a(k)(5) and (7) are exemp! from
subsection (d) of the act."

A0709.03DAPE

U.S. Military Academy Personnel
Cadet Records

SYSTEM LOCATION:

U.S. Military Academy, West Point,
NY 10996.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Present and former cadets of the U.S.
Military Academy (USMA).

CATEGORIES OF RECORDS IN THE SYSTEM:

Application and evaluations of cadet
for admission; letters of )
recommendation/endorsement;
academic achievements, awards,
honors, grades and transcripts;
perfarmance counseling: health, physical
aptitude and abilities and athletic
accomplishments; peer appraisals;
supervisory assessments; suitability
data, including honor code infractions
and disposition.

AUTHORNITY FOR MAINTENANCE OF THE
SYSTEM:

Title 10 U.S.C,, Sections 3012 and
4334; Title 44 U.S.C., Section 3101.

ROUTINE USES OF HECOADS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:
These documents are created and
maintained to record the cadet's
appointment to the Academy, his/her
scholastic and athletic achievements,
performance, motivation, discipline,
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final standing, and potential as a
military career officer. School
transcripis may be provided other
educational institutions.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM,

STORAGE:

Manual records in file folders and on
microfilm.

RETRIEVABILITY:

By surname or social security number
(SSN).

RETENTION AND DISPOSAL:

Records are permanent; after 30 years,
the cadet's personnel record is
accessioned into the USMA Archives at
West Point. Management reports are
retained until no longer needed.

SYSTEM MANAGER(S) AND ADDRESS:

Superintendent, U.S, Military
Academy, Weslt Point, NY 10996.

NOTIFICATION PROCEDURE:

Individuals wishing to inquire
whether this system of records contains
information about them should contact
the SYSMANAGER.

RECORD ACCESS PROCEDURES:

Individuals may request access to
their records by contacting the
SYSMANAGER, furnishing their full
name, SSN or Cadet number, and
signature.

CONTESTING RECORD PROCEDURES:

The Army's rules for access to records
and for contesting contents and
apoealing initial determinations are
contained in Army Regulation 340-21 (32
CFR Part 505).

RECORD SOURCE CATEGORIES:

From the individual, his/her sponsors,
peer evaluations, grades and reports of
USMA scademic and physical education
department heads, transeripts from
other educational institutions, medical
examinations/assessments, supervisory
counseling/performance reports.

SYSTEMS EXEMPTED FROM CERTAIN
PAOVISIONS OF THE ACT:

Portions of this system which fall
within 5 U.S.C. 552a(k)(5) and (7) are
exempl from subsection (d) of the act.
IFR Doc. 81-12080 Piled 4-34-83: 845 atn]

BILLING CODE 3710-00-M

DEPARTMENT OF EDUCATION

National Advisory Committee on Biack
Higher Education and Black Colleges
and Universities; Meeting

AGENCY: National Advisory Committee
on Black Higher Education and Black
Colleges and Universities.

ACTION: Notice.

SUMMARY: This notice sets forth the
schedule and proposed agenda of the
quarterly meeting of the National
Advisory Committee on Black Higher
Education and Black Colleges and
Universities. Notice of this meeting is
required under section 10{a)(2) of the
Federal Advisory Committee Act (5
U.S.C. Appendix 1). This document is
intended to notify the general public of
their opportunity to attend.

DATE: June 1 and 2, 1981, 9:00 a.m. to 5:00
p.m.

ADDRESS: Room 203, Student Life
Building, Texas Southern University,
3100 Cleburne Avenue, Houston, Texas
77004,

FOR FURTHER INFORMATION CONTACT:
Ms. Carol J. Smith, Program Delegate,
National Advisory Committee on Black
Higher Education and Black Colleges
and Universities, Suite 702-8, 1100 17th
Street, N.W., Washington, D.C. 20038,
AC 202 853-7558.

SUPPLEMENTARY INFORMATION:

The National Advisory Committee on
Black Higher Education and Black
Colleges and Universities is governed by
the provisions of Part D of General
Education Provisions Act (Pub. L. 90-247
as amended; 20 U.S.C. 1233 ¢! seq.) and
the Federal Advisory Commitiee Act
(Pub. L. 92-463; 5 U.S.C. Appendix 1)
which set forth standards for the
formation and use of advisory
committees.

The Committee was established to
examine all approaches to the higher
education of Black Americans as well as
enhancement of the historically Black
colleges and universities and then to
advise the Secretary of Education in the
identification of several courses of
action to raise substantially the
participation of Black Americans in all
sectors and at all levels of higher
education.

The proposed agenda will include
status reports on at least three staff
research projects: (1) a Fact Book on
Black Higher Education and the
Historically Black Colleges and
Universities—this initial report will
describe the current level of
participation of Black students, faculty
and administrators in higher education ;
{2) an examination of the costs for

implementing the Committee's
recommendations lo increase Black
participation in higher education and
ensuing costs for not educating Black
youth as referenced in its recent report
entitled Target Date 2000 A.D.: Goals for
Achieving Higher Education Equity for
Black Americans, Volume 1; and (3)
discussion of a draft position paper on
the probable impact of the
Administration’s Economic Recovery
Plan on the higher education of Blacks
and the historically Black colleges.
Additional items for discussion include
a report of staff activities over the past
three (3) months, a status report of
ongoing research activities, and future
courses of action.

The Committee tries to convene at
least one of its quarterly meetings in a
aemn&conduclve to maximum input
from the public concerning its mandate.
Hence, at the June meeting statements
from the public on issues relevant to the
Committee's areas of concern are
welcome. Two hours have been set
aside on the morning of June 2nd for this
purpose, and interested individuals and/
or organizations are encouraged lo
participate in the Committee's
deliberations. This may be done by
requesting time on the agenda or by
submitting a written statement of no
more than 20 pages in length. The
statements should specifically address
the problems and/or potential solutions
to the problems presently experienced
by Blacks in higher education and/or the
historically Black colleges and
universities. Requests for agenda time or
indication of intent to submit a
statement should be sent to and
received by the Program Delegate, Ms.
Carol J. Smith, on or before COB May
18, 1981,

The meeting will be open to the public
beginning at 9:00 a.m. and ending at 5:00
p.m. each day. The meeting will be held
in Room 203, Student Life Building,
Texas Southern University, 3100
Cleburne Avenue, Houston, Texas,
77004.

Records shall be kept of all ;
Committee proceedings and shall be
available for public inspection at the
office of the National Advisory
Committee on Black Higher Education
and Black Colleges and Universities
located at 1100 17th Street, N.\W.,, Suite
702-8, Washington, D.C. 20036.

Signed at Washington, D.C, on April 21,
1981
Edward L. Meador,

Acling Assistant Secretary.,
|FR Doc. §1-12451 Filed 4-24-01; 545 am)
BILLING CODE 4000-01-M
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DEPARTMENT OF ENERGY

Economic Regulatory Administration
[ERA Docket No. 81-CERT-007]

Long Istand Lighting Co.; Application
for Recertification of the Use of
Natural Gas To Displace Fuel Oil

On May 13, Long Island Lighting
Company (LILCO), 250 Old Country
Road, Mineola, New York 11501, was
granted a certificate of an eligible use of
natural gas to displace fuel oil by the
Administrator of the Economic
Regulatory Administration (ERA)
(Docket No. 80-CERT-016). The
certification involved the purchase of
natural gas from Equitable Gas
Company for use by LILCO at three of
its electric generating facilities in New
York: The E. F. Barrett Electric Plant in
Island Park; the Glenwood Electric Plant
in Glenwood Landing; and the Far
Rockaway Plant in Far Rockaway. The
ERA certificate expires on May 12, 1981.

On March 30, 1981, LILCO filed an
application for recertification of an
eligible use of natural gas to displace
fuel oil during the period May 13, 1981,
through May 31, 1981, at its E. F. Barrelt
and Glenwood Electric Generating
Plants pursuant to 10 CFR Part 595 (44
FR 47920, August 16, 1979), More
detailed information is contained in the
application on file with the ERA and
available for public inspection at the
ERA, Division of Natural Gas Docket
Room, Room 7108, RG-55, 2000 M Street,
NW, Washington, D.C. 20461, from 8:30
&.m. 1o 4:30 p.m. Monday through Friday,
excepl Federal holidays. .

In its application, LILCO states that
the volume of natural gas for which it
requests recertification is up to 50,000
dekatherms (approximately 50,000 Mcf)
per day during the period May 13, 1981,
to May 31, 1981, This volume is
estimated to displace the use of
approximately 105,000 barrels of
residual fuel oil (1.5 percent sulfur) and
1,000 barrels of No. 2 fuel oil (0.3 percent
sulfur) at the E. F. Barrett Plant and
25,000 barrels of residual fuel oil (1.0
percent sulfur) at the Glenwood Plant
during the period May 13, 1981, to May
31, 1081, The eligible seller of the natural
gas is Equitable Gas Company, 420
Boulevard of the Allies, Pittsburgh,
Pennsylvania 15219 and the gas will be
transported by Texas Eastern
Transmission Corporation, P.O. Box
2521, Houston, Texas 77001.

In order to provide the public with as
much opportunity to participate in this
proceeding as is practicable under the
circumstances, we are inviting any

person wishing to comment concerning
this application to submit comments in
writing to the Economic Regulatory
Administration, Room 7108, RG-55, 2000
M Street, NW, Washington, D.C. 20481,
Attention: Albert F. Bass, within ten (10)
calendar days of the date of publication
of this notice in the Federal Register.

An opportunity to make an oral
presentation of data, views, and
arguments either against or in support of
this application may be requested by
any interested person in writing within
the ten (10) day comment period. The
request should state the person's
interest, and if appropriate, why the
person is a proper representative of a
group or class of persons that has such
an interest. The request should include a
summary of the proposed oral
presentation and a statement as to why
an oral presentation is necessary. If
ERA determines that an oral
presentation is necessary, further notice
will be given to LILCO and any persons
filing comments and will be published in
the Federal Register.

Issued in Washington, D.C., on April 20,
1981. A
F. Scott Bush, ;

Assistant Administrator, Office of Regulatory
Policy, Economic Regulatory Administration.
[FR Doc. 8112803 Filed 4-24-81: 8:45 am]

BILLING CODE 8450-01-M

Federal Energy Regulatory
Commission

[Docket No. ER81-410-000]

Arizona Public Service Co.; Filing

April 20, 1981,

The filing Company submits the
following:

Take notice that on April 8, 1981,
Arizona Public Service Company (APS)
tendered for filing as Supplement
Agreement No. 1 dated February 19,
1081 to its Yuma Mesa Irrigation &
Drainage District (District) Agreement,
FPC Rate Schedule No. 31. This
Supplement provides for a new delivery
point.

The District and APS request that the
effective date of this Supplement be July
8, 1980, the date APS made deliveries to
the new delivery point.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
DC 20426, in accordance with §§ 1.8 and
1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before May 11,

1961. Protests will be considered by the
Commission in datermlnlni the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 5112480 Filed 4-24-81; 545 em)

BILLING CODE 8450-85-M

[Docket No. ER81-413-000]

Central Hudson Gas & Electric Corp.;
Filing
April 20, 1981,

The filing Company submits the
following:

Take notice that on April 14, 1981,
Central Hudson Gas & Electric
Corporation {Central Hudson) tendered
for filing its development of actual costs
for 1980 related to transmission service
provided from the Roseton Generating
Plant to Consolidated Edison Company
of New York, Inc. (Con Edison) and
Niagara Mohawk Power Corporation
(Niagara Mohawk]) in accordance with
the provisions of its Rate Schedule
FERC No. 42.

The actual costs for 1980 amounted to
$1.2754 per Mw-day to Con Edison and
$4.1469 per Mw-day to Niagara Mohawk
and are the basis on which charges for
1981 have been estimated.

Central Hudson requests waiver on
the notice requirements set forth in 16
CFR 35.11 of the Regulations to permit
charges 1o become effective January 1,
1981 as agreed by the parties.

Central Hudson states that a copy of
its filing was served on Con Edison,
Niagara Mohawk and the State of New
York Public Service Commission.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capital Street NE.,
Washington, D.C. 20426 in accordance
with 18 CFR 1.8, 1.10. All such petitions
or protests should be filed on or before
May 11, 1881. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
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Commission and are available for public  with the Commission and are available  $307,471 and will be the basis on which
inspection. for public inspection. estimated charges for 1981 will be billed.
Kenneth F. Plumb, Kenneth F. Plumb, Central Hudson requests waiver of the
Secretary. Secretary. notice requirements get forth in 18 CFR
e st . o s e Ll TR

CODE 6450-85-M BILLING CODE 6450-85-M ry 1. .

[Docket No. ER81-402-000]

Consumers Power Co,; Filing

April 20, 1981,

The filing Company submits the
following:

Take notice that on April 13, 1981,
Cansumers Power Company (Consumers
Power) tendered for filing its Certificate
of Concurrence with the filing by The
Detroit Edision Company (Detroit
Edison) of Amendment No. 18 to an
Operating Agreement dated March 1,
1986 among Consumers Power, Detroit
Edision, and Indiana & Michigan Electric
Company (1&M). Consumers Power
states that Amendment No. 18
incorporates into the service schedules
for shert-term (one or more weeks) and
limited-term (one to twelve months)
transactions the 1 mill/kWh cap on the
transmission service adder where the
energy originates with a third party
system, consisten! with the
Commissioner’s Order No. 84 issued
May 7, 1980 in Docket No. RM79-29, et
al. Consumers Power states that the
rates for short-term and limited-term
transactions are not otherwise affected
by Amendment No. 18. Consumers
Power states that it is requesting an
effective date of September 1, 1980 for
Amendment No. 18.

Consumers Power states that it served
copies of its filing on Detroit Edison,
1&M and the Public Service Commission
of the States of Michigan and Indiana.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capito! Street, N.E., Washington,
D.C. 20428, in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before May 11,
1961. Protests will be considered by the
Commission in determining the
2ppropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file

[Docket Nos. RP78-52-008, et al.]

Consolidated Gas Supply Corp., et al,;
Filing of Pipeline Refund Reports and
Refund Plans

April 20, 1961.

Take notice that the pipelines listed In
the Appendix hereto have submitted to
the Commission for filing proposed
refund reports or refund plans. The date
of filing, docket number, and type of
filing are also shown in the Appendix.

Any person wishing to do so may
submit comments in writing concerning
the subject refund reports and plans. All
such comments should be filed with or
mailed to the Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, D.C. 20426, on or
before May 5, 1981. Copies of the
respective filings are on file with the
Commission and available for public

inspection.

Konneth F, Plumb,

Secretary.

Appendix

Filing date Company Dockat No. m

4/3/81 . Consobdated Gas  RP78-52-008 ... Report.
Supply Comp.

A/9/8Y . Agonguin Gas CP77-337-010 . Report.
Trarsmissicn Co,

A/10/81 . Transwastern RP78-88-006 . Report
Pipeline Co.

4/10/81 .. Tenrwsseo Gas RP81-38.001 . Repont.
Pipolng Co.

[FR Doc. #5-12480 Filod 4-24-81; &:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-412-000]

Central Hudson Gas & Electric Corp,,
filing
April 20, 1981.

The filing Company submits the
following:

Take notice that on April 10, 1981,
Central Hudson Cas & Electric
Corporation [Central Hudson) tendered
for filing its development of actual costs
for 1980 related to substation service
provided to Consolidated Edison
Company of New York, Inc. (Con
Edison) in accordance with the
Provisions of its Rate Schedule FERC
No. 43.

Central Hudson indicates that the
actual cost for 1980 amounted to

agreed by the parties.

Central Hudson states that a copy of
its filing was served on Con Edison and
the State of New York Public Service
Commission.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.
Washington, D.C. 20428, in accordance
with 18 CFR 1.8, 1.10. All such petitions
or protests should be filed on or before
May 11, 1981. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,

Secrotary.

[FR Doc. 81-12468 Filed 4-24-01; 8:45 am]
BILLING COOE 6450-35-M

[Docket No. ER81-407~000]

Central Hudson Gas and Electric
Corp,; Filing
April 20, 1881,

The filing Company submits the
following:

Take notice that Central Hudson Gas
and Electric Corporation (Central
Hudson), on April 6, 1981 tendered for
filing as a supplement to its Rate
Schedule F.P.C. No. 22 a letter of
agreement and notification dated
January 26, 1981 between Central
Hudson and New York State Electric
and Gas Corporation. Central Hudson
states that this letter provides for a
decrease in the monthly facilities charge
from $7,130.92 to $6.573,75 in accordance
with Article IV.1. of its Rate Schedule
F.P.C. No. 22, an increase in the monthly
transmission charge from $1625.00 to
$3,680.07 in accordance with Articles V.
VL of its Rate Schedule F.P.C. No, 22
and an increase in the annual operation
and maintenance charge from $2.14217
1o $2,334.97 in accordance with Article
IV .2, of its Rate Schedule F.P.C. No. 22.
Central Hudson requests waiver of the
notice requirement of Subsection 35.3 of
the Commission’s Regulations to permit
this proposed increase to become
effective January 1, 1981.
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Copies of this filing were served upon
the New York State Electric and Gas
Corporation.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with §§ 1.8
and 1.10 of the Commission’s Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before May 11,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretery.

TR Doc. 8132455 Filed 4-24-01; 843 am]
BILLING CODE 8450-05-M

[Docket No. ES81-39-000]

El Paso Electric Co.; Application

April 20, 1981.

Take notice that on April 13, 1981, El
Paso Electric Company [Applicant) filed
an application with the Federal Energy
Regulatory Commission seeking
authority pursuant {o section 204 of the
Federal Power Act to guarantee up to
$50,000,000 principal amount of Pollution
Control Revenue Bonds to be issued by
the City of Farmington, New Mexico, an
incorporated municipality, and to issue
up to a like principal amount of Second
Mortgage Bonds to secure the guarantee,

Any person desiring to be heard or to
make any protest with reference to said
application should on or before May 13,
1881, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428, petitions to intervene or
protests in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). The application is on file with the
Commission and available for public
inspection.

Kenneth F. Plumb,

Secrelary.

[FR Doc. 81-12408 Filed 4-24-81: 8:45 am)
BILLING CODE 6450-85-M

[Docket No. ER81-409-000]

lowa Southern Utilities Co,; Filing

April 20, 1981,
The filing Company submits the
following:

Take notice that lowa Southern
Utilities Company, Centerville, lowa
(ISU), on April 6, 1981, tendered for
filing a Participation Power Agreement
with lowa Electric Light and Power
Company, Cedar Rapids, lowa (IEL&P).

Relating to IEL&P's purchase of 200
MW from April 15, 1981 through April
30, 1984, of participation power
according to Service Schedule A of the
Mid-Continent Area Power Pool
Agreement dated May 31, 1972, This
Participation Power Pool Agreement
establishes demand and energy charges
for such services and is to run from
April 15, 1981 through April 30, 1984. ISU
requests waiver of the Commission's
notice requirements and proposes an
effective date of April 15, 1984.

Iowa Southern Utilities Company
states the purpose of the proposed rates
are lo recover reflected costs of the
facilities to provide for demand and
energy power.

Iowa Southern Utilites Company
states copies of the filing have been
mailed to IEL&P and to the lowa State
Commerce Commission.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20428, in accordance
with §§ 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8, 1.10). All such petitions or protesis
should be filed on or before May 11,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a petition to
intervene, Copies of this application are
on file with the Commission and are
available for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 81-12407 Filed 4-24-81: 845 am)
BILLING CODE 6450-85-M

[Docket No. ES81-40-000]

lowa Southern Utilities Co.;
Application

April 20, 1981,

Take notice that on April 13, 1981,
Iowa Southern Utilities Company
(Applicant) filed an application for an
order pursuant o section 204 of the
Federal Power Acl for authorization to
issue and sell 200,000 additional shares
of its Common Stock, par value $10 per
share pursuant lo its Automatic
Dividend Reinvestment and Stock
Purchase Plan.

Any person desiring to be heard or to
make any protests with reference to said
application should on or before May 13,
1981, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428, petitions or protests in
accordance with the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1.10). The application is on file
and available for public inspection,
Kenneth F. Plumb,

Secrelary.
[FR Doc. 81-13448 Filed 4-24-81: 8:45 am]
BILLING CODE 6450-85-M

[Docket No. ER81-414-000)

Kansas Gas and Electric Co.; Filing

April 20, 1081,

The filing Company submits the
following:

Take notice that Kansas Gas and
Electric Company on April 8, 1981,
tendered for filing a proposed change in
its FPC Electric Service Tariff No. 141.

“The proposed Amendment changes the

minimum and maximum amounts of
power,

The Amendment is necessary because
the present demands are being
exceeded,

Copies of this filing were served upon
United Electric Cooperative, Inc,

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20428 in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1,10). All such petitions or protests
should be filed on or before May 11,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties (o
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of the application are
on file with the Commission and are
available for public inspection.

Kenneth F, Plumb,

Secretary.

[FR Doc. 81-12400 Filed 4-24-8); 8:45 am)
BILLING CODE 6450-85-M

[Docket Nos, RP74-11, RP76-8, RP77-5,
RP78-10 and RP79-8]

Kansas-Nebraska Natural Gas Co,, Inc;
Informal Settiement Conference

April 20, 1961,
Take notice that on May 7, 1981, at
10:00 a.m., an informal conference of all
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interested persons will be convened to
(1) discuss the Refund Report filed on
February 2, 1981, by Kansas-Nebraska
Natural Gas Company, Inc. (Kansas-
Nebraska) which provides the amount of
refunds Kansas-Nebraska believes is
due regarding liquid pféduct revenues
for Docket Nos. RP74-11, RP76-8, RP77-
5, RP78-10 and RP79-8 and (2) Staff
Objections to the February 2, 1981
Refund Report which were filed on April
15, 1981.

The conference will be held at the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. in Room 8402.
Customers and other interested persons
will be permitted to attend the above-
mentioned informal conference, but if
such persons have not previously been
permitted to intervene by order of the
Commission, attendance at the
conference will not be deemed to
authorize intervention as a party in the
proceeding.

Kenneth F, Plumb,

Secretary.

[FR Doc. 8112490 Filed 4-24-81; 845 am)
BILLING CODE 6450-85-M

[Docket No. RP76-91]

Montana-Dakota Utilities, inc.; Informal
Conference

April 20, 1981,

Take notice that at 10:00 a.m.
Thursday, April 30, 1981, Staff will meet
with representatives of the above-
captioned company for the purpose of
discussing possible revisions of the
curtailment plan on file in the instance
case,

The conference will be held in Room
3200 of the Commission's offices at 941
North Capitol Street, NE., and all
interested parties may at their option
attend.

Kenneth F, Plumb,

Secretary.

|FR Doc. 81-12491 Filed 4-24-411; 43 am}
BILLING CODE $450-85-M

(Docket No. TA81-2-16-000]

National Fuel Gas Supply Corp.;
Proposed Tariff Change
April 20, 1981.

Take notice that on April 13, 1981,
National Fuel Gas Supply Corporation
(National) tendered for filing as part of
its FERC Gas Tariff, Original Volume
No. 1, Fourth Revised Sheet No. 37
proposed to be effective May 15, 1981,

National states that the purpose of
this revised tariff sheet is to make the
GRI Adjustment shown on Sheet No. 37

applicable to the I-1 sales where
applicable as well as the sales made
under rate schedules G-1 and G-1A.

It is stated that copies of the filing
have been mailed to all of its
jurisdictional customers and affected
State regulatory commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20428, in accordance with §§ 1.8
and 1.10 of the Commission’s Rules of
Practice and Procedure (18 CFR 1.8 and
1.10). All such petitions or protests
should be filed on or before May 5, 1981.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants party to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 81-1242 Filed 4-24-81; 848 am]
BILLING CODE 6450-85-M

[Docket No. ES81-41-000]

Pacific Power & Light Co., Application

April 20, 1981,

Take notice that on April 13, 1981,
Pacific Power & Light Company
(Applicant) a Maine corporation,
qualified to transact business in the
states of Oregon, Wyoming,
Washington, California, Montana and
Idaho, with its principal business office
at Portland, Oregon, filed an aplication
with the Federal Energy Regulatory
Commission, pursuant to section 204 of
the Federal Power Act, seeking authority
to issue $300,000,000 of unsecured
promissory notes and Commerical Paper
from time to time with a final maturity
date of not later than June 30, 1983.

Any person desiring o be heard or to
make any protest with reference to said
application should on or before May 13,
1981, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, petitions to intervene or
protests in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR 1.8 or
1.10). The application is on file with the
Commission and available for public
inspection.

Kenneth F, Plumb.

Secretary.

[FR Doc. 81-12403 Piled 4-24-81; 845 am|
BILLING CODE 8450-85-M

[Docket No. GP81-14-000]

Phillips Petroleum Co.; Petition for
Declaratory Order and Order Directing
Payment

April 20, 1981,

On March 25, 1981, Phillips Petroleum
Company (Phillips), 2180 Adams
Building, Bartlesville, Oklahoma 74004,
filed & petition for a declaratory order
and order directing payment pursuant to
§$ 1.7 and 1.43 of the Federal Energy
Regulatory Commission (Commission)
Rules of Practice and Procedure.

Phillips alleges the following facts:
Phillips sells natural gas in interstate
commerce for resale to Southern Natural
Gas Company (Southern) under
numerous gas sales contracts.” Each
contract contains an area rate clause
which Phillips and Southern agree
provides for payments based on prices
established pursuant to the Natural Gas
Policy Act of 1978 (NGPA) (15 U.S.C.

§ 3301 et seq. (Supp. 11, 1978)). Phillips
performs gathering services on behalf of
Southern in connection with sales under
each contract. Phillips states that some
of the gas sold was gas which was
committed or dedicated to interstate
commerce on November 8, 1978, and for
which a just and reasonable rate was in
effect on that date, but which
subsequently qualified under NGPA
section 102 or 103 as new natural gas or
new onshore production well gas. As to
gas sold under the contracts which
qualified as section 102 or 103 gas and
was produced between December 1,
1978, and July 24, 1980, Phillips submits
that Southern has refused to pay
gathering allowances which allegedly
accrued during this period of production.
Phillips claims that under the contracts
and the Commission's regulations it is
eligible to collect approximately
$92,000.00, the alleged disputed amount,
exclusive of interest.

The dispute between Phillips and
Southern concerns the interpretation of
§ 271.1104(a) of the Commission's
original interim regulations
implementing NGPA section 110(a)(2),
effective December 1, 1978, which
stated:

(a) Applicability. The provisions of
this section shall apply only to natural
gas which was committed or dedicated
to interstate commerce on November 8,
1978 and for which a just and
reasonable rate was in effect on that
date.

According to Phillips, Southern
interprets § 271.1104(a) to mean that the
gathering and onshore delivery
allowances referenced in § 271.1104{b)
of the original interim regulations could
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be collected only if the gas for which the  United States). The primary purpose of  on file with the Commission and are

gathering or onshore delivery allowance
was sought is priced and sold pursuant
to NCPA section 104 as gas “"committed
or dedicated to interstate commerce."”
Phillips, however, interprets

§ 271.1104(a) to mean that the gathering
and onshore delivery allowances
referenced in § 271.1104(b) could be
collected for all gas which was
committed or dedicated to interstate
commerce on November 8, 1978, and for
which a just and reasonable rate was in
effect on that date, even if the gas
subsequently qualifies for pricing under
NGPA sections 102, 103, 107 or 108.

Phillips requests that the Commission
issue an order:

(1) Confirming the interpretation of
§ 271.1104 advanced by Phillips as it
applied from December 1, 1978, to July
24, 1980;

(2) Directing Southern to make
appropriate payments pursuant to
§ 271.1104, with interest; and

(3] Granting any further relief to whch
Phillips may be entitled.

Any person desiring to be heard or to
protest this petition must file a petition
to intervene or a protest in accordance
with §§ 1.8 or 1.10 of the Commission
Rules of Practice and Procedure. All
petitions or protests shall be filed with
the Secretary of the Federal Energy
Regulatory Commission, 825 North
Capitol St., N.E., Washington, D.C.
20426, on or before May 12, 1881.
Protests will be considered by the
Commission in determing the
appropriate action to be taken, but will
nol serve to mike the protestants
parties to this proceeding. Any person
desiring to become a party must file a
petition to intervene. Copies of the
petition in this docket are on file with
the Commission and are available for
public inspection.

Kenneth F. Plumb,

Secretary.

(PR Doc. 85-12404 Filed 4-24-01; 045 am)
BILLING COOE 6450-85-M

[Docket No. ER81-411-000]

Tucson Electric Power Co.; Filing

April 20, 1901,

The filing Company submits the
following:

Take notice that Tucson Electric
Power Company (Tucson) on April 9,
1981, tendered for filing “Contract for
Energy Exchanges with Tucson Electric
Power Company" dated March 20, 1981,
between Tucson and the United States
of America, Department of Energy,
Western Area Power Administration,
Colorado River Storage Project (the

this agreement is to provide for the
terms and conditions relative to the
exchange of generating capacity and
energy between the electric systems of
Tucson and the United States, either
directly or through the systems of
others.

Any person desiring to be heard or to
make any application with reference to
said agreement should file a petition to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C, 20426 in accordance with §§ 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before May 11,
1981. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party must file a
petition to intervene. Copies of this
Contract are on file with the
Commission and are available for public
inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. #1-12485 Filed 4-24-81; 8435 am)
BILLING CODE 8450-05-M

[Docket No. ER80-567-001]

Wisconsin Electric Power Co.; Filing

April 20, 1981,

The filing Company submits the
following:

Take notice that on March 28, 1981,
Wisconsin Electric Power Company
{WEP) submitted for filing a revised rate
for non-firm transmission service. In
docket number ER80-567, WEP
inadvertently double counted its rate for
non-firm transmission service. The
present filing is to correct that error.,

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426 in accordance
with §§ 1.8 and 1,10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8 or 1.10), All such petitions or protests
should be filed on or before May 1, 1981.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are

available for public inspection.
Keonneth F, Plumb,

Secretary.

[FR Doc. #1-12498 Files] 4-24-81: 845 am)
BILLING CODE 8450-85-My

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. B-14)

AM Broadcast Application Accepted
for Filing and Notification of Cut-off
Date

Cut-Off Date: May 26, 1681,

Released: April 17 1081,

Naotice is hereby given that the
following application has been accepted
for filing. Because it is in conflict with
an application previously accepted for
filing and subject to a cut-off date for
conflicting applications, no application
which would be in conflict with it will
be accepted with it will be accepted for
filing.

Petitions to deny this application must
be on file with the Commission not later
that the close of business on May 26,
1981.

Minor amendments to this application,
and to the one it is in conflict with, may
be filed as a matter of right not later
than the close of business on May 26,
1981,

BP-810309AS (KCIN), Victarville, California,
Sidney King, Has: 1500 kHz, 500 W, Day,
Req: 670 kHz, 1kWw, DA-N, U.

Federal Communications Commission.

William J. Tricarico,

Secretary

|FR Doc. 8112528 Filed 4-24-81; B45 am)

BILLING CODE 5712-01-M

[Report No, B-13)

AM Broadcast Applications Accepted
for Filing and Notification of Cut-Off
Date

Cut-Off Date: May 28, 1981.
Released: April 17, 1961.

Notice is hereby given that the
following three applications have been
accepted for filing. Because they are in
conflict with four applications
(Fairbanks Broadcasting Company of
Massachusetts, Inc,, WKOX,
Framingham, Massachusetts, BP-20,497;
Radio WAGE, Inc., WAGE, Leesburg,
Virginia, BP-800813AB; WSOQ, Inc.,
WS0Q, North Syracuse, New York, BP-
800819AD); and Bell Broadcasting
Company, WCHB, Inkster, Michigan,
BP-801119AA) previously accepted for
filing and subject to cut-off dates for
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conflicling applications, no application

which would be in conflict with any of

these applications will be accepted for
filing.

Petitions to deny these applications
must be on file with the Commission not
later thatn the close of business on May
26, 1981.

BP-801205AL (WRTT), Vernon, Connecticut,
Tolland County Broadcasting, Inc,, Has:
1170 kHz, 1 kW, DA, Day, Req: 1200 kHz, 1
kW, DA-2, U

BP-810105AA (WBZY), New Castle,
Pennsylvania, Lawrence County
Broadcasting Corporation, Has: 1140 kHz, 5
kW, DA, Day, Req: 1200 kHz, 2.5 kW, 10
kW-LS, DA-2. U

BP-801230AA (WANN), Annapolis,
Maryland, Annapolis Broadcasting
Corporation, Has: 1190 kHz, 10 kW, DA,
Day, Req: 1190 kHz, 50 kW, DA, Day.

Minor amendments to all seven of
these applications may be filed as a
matter of right not later that the close of
business on May 26, 1981.

Federal Communications Commission.
William J. Tricarico,

Secretary.

[FR Doc. $1-12525 Piled 4-24-81; 0:45 am)

BILLING CODE 6712-01-M

[Report No, B-12]

AM Broadcast tions Accepted
:)o: Filing and Notification of Cut-Off
ate

Cut-Off Date: May 26, 1981.
Released: April 17, 1881,

Notice is hereby given that the
following two applications have been
accepted for filing. Because they are in
conflict with the application of Midway
Broadcasting Corporation (Maywood-
Chicago, Illinois, BP-801105AC), which
was previously accepted for filing and
subject to a cut-off date for conflicting
applications, no application which
would be in conflict with either of these
applications will be accepted for filing.

Petitions to deny these applications
must be on file with the Commission not
lito; 9gmn the close of business on May
26, 1.

BP-801222AA (WAWA), West Allis-
Milwaukee, Wisconsin, Suburbanaire, Inc.,
Has: 1560 kHz, 1kW, DA, Day (West Allis
W1}, Req: 1200 kHz, 2.5 kW, 5 kW-LS, DA~
2, U (West Allis-Milwaukee WI)

BP-810105AE (New), Chicago, Minois, CID
Broadoasting Inc., Req: 1200 kHz, 2.5 kW,
10 kW-1S, DA-2, U

The application of Clear Channel
Communications, Inc. to make minor
changes in the facilities of WOAL San
Antonio, Texas (BP-801205AK) is also
mutually exclusive with these

ag)plications and will be considered with
them.

Minor amendments to all four of these
applications may be filed as a matter of
right not later than the close of business
on May 26, 1981.

Federal Communications Commission.
William J, Tricarico,

Secretary.

[FR Doc. 81-12537 Filed 4-24-81; 848 am)

BILLING COOE 6712-01-M

[Report No. A-258]

FM Broadcast Applications Accepted
for Filing and Notification of Cut-Off-
Date; Correction

Released: April 17, 1981.

The following FM application
appeared on Cut-Off-Notice, Report A~
25, Mimeo No. 00020, released April 3,
1881:

BPED-800721AA (KUCI), Iriving, California,
the regents of the University of L.A., Has:
89.9 MHz; Channel No, 210, ERP: 10 KW;
HAAT:—180 FT, (LIC), REQ: 89.9 MHz;
grhnnnel No. 205, ERP: 10 KW; HAAT.—190

This is an incorrect listing. The correct
listing is:

BPED-800721AA (KUCI), Iriving, California,
the regents of the University of L.A., Has:
89.9 MHz; Channel No. 210, ERP: 10 W;
HAAT:—190 FT, (LIC), REQ: 88.9 MHz;
Channel No. 205, ERP: 10 W; HAAT:—190
FT.

Federal Communications Commission.
William J. Tricarico,

Secretary

[FR Doc. 8112523 Filed 4-24-81; 845 am)

BILLING CODE 6712-01-M

Study Group A of the U.S. Organization
for the International Telegraph and
Telephone Consultative Committee
(CCITT); Meeting

April 17, 1961,

The Department of State announces
that Study Group A of the U.S,
Organization for the International
Telegraph and Telephone Consultative
Committee (CCITT) will meet on May
28, 1981, at 10:00 a.m. in Room A-110, of
the Federal Communications
Commission, 1225 20th Street, NW.,
Washington, D.C. This Study Group will
deal with U.S, Government aspects of
international telegraph and telephone
operations and tariffs.

The Study Group will discuss
international telecommunications
questions relating to telegraph, telex,
new record services, data transmission
and leased channel services in order to
develop U.S, positions to be taken at

upcoming international CCITT meetings.
In particular, this meeting of Study
Group A will examine the questions and
contributions relating to the September/
October meetings of CCITT Study
Groups [ and IIL

Members of the general public may
attend the meeting and join in the
discussion subject to instructions of the
Chairman. Admittance of public
members may be limited to the seating
available,

Requests for further information
should be directed to Earl S. Barbely,
Federal Communications Commission,
Washington, D.C., telephone (202) 632~
3214.

Federal Communications Commission.
William J. Tricarico,

Secretary.

[FR Doc. 81~12528 Plled 4-2¢-81; 8:45 am)

BILLING CODE 6712-01-M

[Report No. B-21]

TV Broadcast Applleatldm Accepted
for Filing and Notification of Cut-Off
Date

Released: April 17,1981, .
Cut-Off Date: May 29, 1981,

Notice is hereby given that the
applications listed in the attached
appendix are accepted for filing. Since
the applications listed in the attached
appendix are in conflict with the
renewal application of KVOF-TV, San
Francisco, California which was
previously subject to a three month
“window" period for conflicting
applications, no application which
would be in conflict with any
application listed in the attached
appendix will be accepted for filing.

Petitions to deny the applications
listed in the attached appendix and
minor amendments thereto must be on
file with the Commisssion not later than
the close of business on May 29, 1981.
The renewal application of KVOF-TV
may also be amended as a matter of
right not later than the close of business
on May 29, 1981. Amendments filed
pursuant to this notice are subject to the
provisions of § 73.3572(b) of the Rules.

Federal Communications Commission,
William J. Tricarico,
Secretary

BPCT-810113KI (new), San Francisco,
California, West Coast United
Broadcasting Co, Channel 38, ERP; Vis.
5000 kW; HAAT: 1291 feet

BPCT-810115KE (new), San Francisco,
California, Together Media Ministries,
’Channel 38, ERP: Vis. 881 kW; HAAT: 1310

eet
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BPCT-810115KF [new), San Francisco,
California, LDA Communications, Inc.,
Channel 38, ERP: Vis. 2570 kW; HAAT:
1280 feet

[FR Duc: 813250 Filed 4-34-8% 845 an}

BILLING CODE 6712-01-M

[CC Docket No. 81-236; Transmittal No.
13633; FCC 81-165)

American Telephone and Telegraph
Co.; Memorandum Opinion and Order
Instituting Investigation

In the matter of the American
Telephone and Telegraph Company,
Revisions to Tarifl.F.C.C. No. 260, Series
7000, Type 7008-{Satellite Television
Services), CC Docket No. 81-238,
Transmittal No. 13633.

Adopted: April 9, 1061.

Released: April 22, 1661,

By the Commission: Chairman Ferris not
participating; Commissioner Fogarty
dissenting; Commissioner Jones concurring in
the result,

1. Before the Commission are petitions
to reject and suspend and investigate
tariff revisions filed by the American
Telephone and Telegraph Company
(AT&T) which would introduce a new
service offering, styled Satellite
Television Service, as of April 16, 1981.*
For reasons discussed below, we do not
reject. However, since the filing raises
substantial questions of lawfulness
under the Communications Act, we shall
investigate these tariff revisions and
suspend their effectiveness for five
months,

Background

2. This Commission, in 1970,
determined that a domestic satellite
communications system might
significantly contribute to the nation's
communications network, and requested
polential carrier applicants to submit
specific proposals for its establishment.
Establishment of Domestic
Communications—Satellite Facilities by
Non-Government Entities, 22 F.C.C. 2d
86, 93 (1970). At the same time, we
initiated a rulemaking to consider,
among other things, the appropriate role
of AT&T in this market, and what
policies should govern earth stations
access, Notice of Proposed Rulemaking,
22 F.C.C. 2d 810 {1970). We subsequently
determined that the domestic
communications satellite facilities field
would benefit from an environment in

' Midwestorn Relay Company (Midwestern) has
filed a petition to reject the above captioned
revisions, Wold Communications, Inc. (Wold) seeks
rejoction, or alternatively. suspension and Southern
Satellite Systems. Inc. has filed comments in
support of Wold's petition. ATAT has filed a reply
1o the petitions.

which new communications suppliers
would have a bona fide opportunity for
entry, and ultimately that the public
would benefit from service and
technical innovations, and the
minimization of costs associated with a
competitive market. Domestic
Communications—Satellite Facilities
Second Report and Order, 35 F.C.C. 2d
844, 47 (1972) (Domsat iI),

3. Our examination of potential
entrants led us to impose certain
restrictions on the participation of
ATA&T, among others. Thus, AT&T's
initial use of domestic satellites was
restricted to MTS, WATS, private line
service to the government, emergency
restoration of services in case of
terrestrial outages, and services
provided to the non-contiguous states
and territories of the United States. /d.
at 851. This restriction was to be
removed upon a finding by the

" Commission that there was substantial

utilization of satellite capacity by other
authorized carriers, or in any event,
after AT&T's satellite system had been
operational for three years. It was
subsequently removed in 1979 upon a
Commission finding that the restriction
had achieved its stated purpose.
Satellite Private Line Services, 72 FCC
2d 895 (1979). The Commission also
acknowledged that tariff filings
necessarily would precede any AT&T
service offering which encompassed
rates based exclusively on the satellite
mode of transmission. /d. at 901. The
tariff proposal under consideration here
would be AT&T's first public offering of
satellite video service.

Description of the Service

4. AT&T initially plans to offer
Satellite Television Service on a trial
basis, for a period not to exceed three
years. The trial lrriod. according to
AT&T, would allow it to test market
demand and operational techniques for
a variety of features. The principle
component of this service would be a
Series 7000, Type 7008 interexchange
channel, i.e. transponder capacity,
ATAT proposes to make this channel
available on a monthly basis for two-
way, non simultaneous television
transmission between (1) an AT&T-
provided transmit/receive earth station
located on either telephone company
premises at Coram, New York or the
customer's premises and (2) an AT&T-
provided transmit/receive earth station
on the customer’s premises.? The rate for
Satellite Television Service would be

!By two-way non simultunsous transaission,
ATAT means thet transmission could originate at
either transmit/recefve earth station “connected”
by the type 7008 channel. Of course, only one earth
station could be in the transmit mode at one time.

$138,725 per month (24 hours a day, 7
days a week). AT&T thus proposes only
a single rate element encompassing both
the interexchange channel (space
segment) and transmit/receive earth
stations.

5. In addition to the transmit/receive
earth stations, AT&T would offer 7-
meter receive-only earth stations to be
located on customer premises at a rate
of $1,900 per month plus a non-recurring
charge of $27,600. The proposed tariff
revisions would permit the use of
customer-owned, receive-only earth
stations if additional to, and not in lieu
of, the two AT&T-provided transmit/
receive earth stations. AT&T would not,
however, guarantee satisfactory
reception over customer-provided
equipment or that the type 7008
interchange channe! would always be
assigned to the same transponder
frequency. /d. A transportable earth
station would also be available at a rate
of $5,400 per day, plus special
construction charges, for additional
customer-designated receive points.

6. AT&T also proposes to offer
Satellite Television Service on an
occasional basis, in conjunction with an
ATAT transportable earth station
located on customer premises and its
permanent earth station at Hawley,
Pennsylvania. The rate would be $5,400
per day plus 8550 per hour of use or
fraction thereof.

Contentions of the Parties

7. In seeking rejection, or
alternatively, suspension and
investigation, Wold begins with the
premise that Commission policy in the
domestic satellite market requires
satellite carriers to interconnect their
space segment offering with the earth
stations of other carriers or users. Wold
Therefore views AT&T's failure to allow
access to the space segment as patently
unlawful. Furthermore, according to
Wold, AT&T's proposed rate structure is
anticompetitive insofar as it combines
or bundles both space segment and
earth stations into one rate element, and
thereby precludes customers from
obtaining the earth station services of
competitors. By Wold's reasoning, even
if AT&T were to permit interconnection
of customer provided earth stations, the
bundled rate structure would
nevertheless frustrate the efforts of
those seeking access to space segment
capacity. This unreasonable practice,
states Wold, also supports rejection of
the tariff revisions.

8. Midwestern, for its part, asserts that
AT&T's failure to provide for
interconnection of Type 7008 channels
with other common carrier (OCC)
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facilities violates both Commission
policy and the settlement agreement in
Docket No. 20199, foint Petition of CPI
Microwave, Inc, and Midwestern Relay
Company, 54 F.C.C. 2d 502 {1975), which
permits the OCCs to interconnect with
AT&T's Series 7000 television private
line channels, In addition, Midwestern
points out that the Commission
conditioned AT&T's Section 214
Domestic Satellite authorization on
AT&T's allowing interconnection of the
type sought here.

9. AT&T, however, asserts that Wold's
characterization of Commission policy
with respect to interconnection at the
space segment is erroneous. Rather,
AT&T views Commission policy as
permitting domestic satellite carriers to
restrict the use of their space segment to
those who utilize their earth station
facilities. According to AT&T, the
Commission envisioned a
developmental period for satellite
operations and has chosen to permit
variations where definite standards
were inappropriate.

10. In response to Wold's contention
that AT&T's bundling of service
components is unreasonable, AT&T
explains that it seeks to offer an end-to-
end video service with & unique
combination of features, and that to
unbundle the service would in effect be
to dismantle it. Furthermore, ATAT
dismisses Wold's claim of
anticompetitive practices on the basis of
the Commission’s decision in 1972 not to
delineate fixed standards for earth
station ownership. AT&T also finds
support for the bundled nature of its
Series 7008 offering in Docket No. 20828,
Second Computer Inquiry,
Reconsideration, FCC 80-628, released
December 20, 1680, 84 F.C.C. 2d )
where, it says, the Commission
recognized that transmit/receive earth
stations could be part of a necessarily
integrated service arrangement.

Discussion
Rejection

11. The Commission's authority to
reject a tariff filing is not unlimited. It
extends only to instances where the
tariff clearly violates the
Communications Act, a prior order, or
the Commission’s rules. Associated
Press v. FCC, 448 F.2d 1095 (D.C. Cir.
1971); see also Americen Broadcasting
Companies v. FCC, No. 79-1261, D.C.
Cir,, decided October 9, 1980. Although
Wold urges the Commission to reject
this filing for lack of space segment
interconnection, it explicitly recognizes
that the Commission has thus far
ordered interconnection in the domestic
satellite field in the context of the

availability of terrestrial facilities for
other satellite carriers to connect their
earth stations with their customers’
premises, but has not yet ordered
satellite carriers lo permit customer
provided transmit earth stations to
access their space segment. Under these
circumstances, we cannot find that
AT&T s fallure to provide for
interconnection with its space segment
patently violates any prior erder and,
therefore, will not reject the filing of the
slated ground.

12. Wold also seeks rejection on the
basis of AT&T s omission of a tariff
provision which would make
transponders available separate and
apart from its provision of earth station
facilities. Wold cites recent Commission
decisions regarding unbundling to
support its apparent view that any
failure to provide for rate unbundling is
per se lawful.? Significantly, neither of
the cited decisions ordered unbundling
of transmit earth station facilities in the
domestic satellite field, and, moreover,
neither purports to make rate
unbundling a prerequisite to the offering
of any communications service. For this
reason, we are not rejecting on this
basis either.

13. This brings us to Midwestern's
request for rejection on the ground that
no provision is made for interconnection
of Satellite Television Service with the
facilities of other common carriers, thus
violating, among other things, the
settlement agreement in Docket No.
20199, In its reply, AT&T maintains that
it did not intend here to depart from
established interconnection policies.
However, it does concede that clarifying
tariff revisions are warranted.

14. On February 13, 1981, AT&T filed,
under Transmittal No, 13663, certain
revigions to its Series 7000 video
transmission offerings. Among these is a
provision for interconnection of
7008 channels with the facilities of other
common carriers. Pursuant to special
permission from the Common Carrier
Bureau to file on less than statutory
notice, AT&T subsequently filed
revisions on March 17, 1981, advancing
the effective date of this tariff material
to coincide with the April 16, 1981
effective date of the Satellite Television
Service proposed offering, As a result of
these amendments, interconnection for
other common carriers would be
available as of April 16, 1981, In our
view, these additional provisions cure
the defect brought to our attention by

¥ Soe Customer Use of Telex Service (Docket No.
21005), 76 F.C.C. 2d 81 [1979), where the Commission
ordered the unbundling of terminal equipment, local
occoss loops and international telox transmission
service, and Sacond Computer Inquiry [Docket No,
20828), 77 F.C.C. 2d 384 (1980).

Midwestern and obviate the need for
rejection.

15. Neverthless, we wish to ensure
that the procedural complications
surrounding the filing of the proposed
interconnection provision do not deprive
Midwestern of any opportunity to show
that the OCC interconnection which
AT&T would provide is otherwise
inadequate or improper. Under § 1.773 of
the Commission's Rules, 47 CFR 1.773,
petitions to reject or suspend and
investigate the March 17 filing would not
have been due until April 1, and thus
would have been filed too late for
consideration in this order. However,
since we are investigating these tariff
revisions on other grounds, any
substantive questions which
Midwestern or other interested persons
may raise in a petition can be included
in our investigation by later order of the
Chief, Common Carrier Bureau.

Suspension and Investigation

16. We initially question AT&T's
proposal o offer Satellite Television
Service on a trial basis. As mentioned,
Type 7008 service would terminate by
operation of the tariff after three years,
unless cancelled sooner by AT&T. Thus,
in effect, AT&T seeks to offer this
service without incurring the usual
obligation of common carriers to
continue to provide service if called for
the the present or future public
convenience and necessity. 47 U.S.C.
214{a).

17 Although there is no express
provision in the Communications Act for
“experimental” or “trial" service
offerings, we have in the past recognized
the practical importance of according
carriers some tariff flexibility for
legitimate service experimentation.
However, we have also recognized that
the attendant relaxation of Title Il
obligations and regulatory requirements
could in fact work against the interest, if
not carefully controlled. See ATET
Picturephone Meeting Service, FCC 80~
779, released January 5, 1981. Therefore,
as a measure of the reasonableness of
trial or experimental service offerings,
we think it is incumbent upon the filing
carrier to justify the requested departure
from the normal course of open-ended,
generally applicable tariffs.

18, AT&T offers several reasons for
proposing Satellite Television Service
on a trial basis.* The service, it asserts
would combine a variety of features,
such as centralized remote monitoring
and control and end-1o-end system
maintenance and operation, in @ manner
which differs from services provided by

*ATST, Volume I, Sections 1 and 2.
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other domestic satellite carriers. During
the trial period, AT&T proposes to test
the market need and willingness to pay
for these and other service features,
FinaI:ly. according to AT&T, the trial
would enable it to gain necessary
operational experience and to design a
general offering of satellite television
service which can economically meet
the increasingly sophisticated television
requirements of customers.

19. While Satellite Television Service
may differ in some respects from the
video services which other domestic
satellite carriers now offer, we are
unconvinced that the technological,
operational and marketing uncertainty
cited by AT&T is any greater than that
faced by the industry generally, insofar
as new video service offerings are
concerned. Indeed, it is common
practice for carriers to make general
service offerings and later revise their
tariffs to adjust to technological changes
and marketplace conditions by adding
or reconfiguring various service
features. Whereas AT&T acknowledges
the general market demand for satellite
video services, it nevertheless purports
to need a service “available as a test
vehicle to allow both AT&T and its
customers an opportunity to explore the
utility of the new technologies available
in various market applications." ®* To
this end, it lists several service features
for which it can evaluate customer
demand and briefly discusses some of
the ancillary features which customers
might later be offered under this tariff.
Moreover, as this offering is envisioned
by ATA&T, capacity would be limited to
no more than five transponders during
the test period, with only one customer
thus far scheduled to subscribe to the
service,

20, Even taking AT&T's stated inlent
at face value, we cannol ascertain from
the justification why such service could
not be made available on a regular basis
under which other potential users could
have equal opportunity to take service,
and express their own requirements and
suggestions. Clearly, the essential
elements of program distribution by
domestic satellite already are well
established. In other words, we fail to
see why an open-ended offering cannot
provide a true markel test for AT&T.
Absent such justification, we are

S ATAT. Volume 1, Section 2.2. Some of these
features include the capability of mixing earth
stations on ATAT's property and customer’s
premises, end-to-und system maintenance and
operation, and centralized remote control of ATAT
transmit/receive and receive-only earth stations,
The ancillary features include centralized customer
control of remote ATAT receive-only earth stations
for switching between programs, instantaneous
switching between programs, and encoding of

signals.

concerned that AT&T, utilizing the
umbrella of a limited trial, could limit
the customers eligible for Satellite
Television Service to a select few. We
have recently had occasion to consider
other carrier-proposed schemes for
allocating scarce satellite capacity for
video services among numerous
competing entities, and have held
carriers to a reasonableness standard
under Section 201(b) of the Act.® See
RCA American Communicatiens, Inc.,
Docket No. 81-41, FCC 81-28, released
February 9, 1981; RCA American
Communications, Inc., 79 F.C.C, 2d 331
(1980). See also MCI
Telecommunications Corporation, 81
F.C.C. 2d 568, 1980. Although the
proposed tarilf revisions are silent on
the method of customer selection, AT&T
apparently expects to conduct the trial
on its own terms, thus reserving the right
to choose participating users and also to
remove users at will. However, AT&T"s
justification to date does not satisfy us
that it should be free from the
reasonable allocation requirements we
have imposed upon other carriers for
their video service offerings or that the
extraordinary cancellation provision it
proposes is reasonable under the
circumstances. Nor does it adequately
explain why it requires a period of up to
three years, as opposed to a shorter
term, to accomplish the stated goals of
its proposed trial.

21. We are also concerned that the
derivation of AT&T's cost and revenue
figures in the filing is incomplete and,
therefore calls into question AT&T's
projection that this service will, in fact,
earn 22,3 percent and 24.1 percent in
Years 1 and 2 respectively. Since the
total costs of the satellite are shared hy
the different transponders using the
satellite, the cost of one transponder is
dependent to some extent, on the costs
allocated to the other transponders.
Hence, to be certain that any one
transponder, and the service or services
using it are recovering an appropriate
amount of the costs of the satellite, we
must know how these total costs have
been allocated among all transponders
on the satellite. In this case, the cost
support data submitted by AT&T do not
specify the allocation of satellite costs
to transponders not being used for this
service.” Consequently, we are unable to
determine on the basis of the support

*47 US.C. 201(b) states in portinent part that all
charges. practices, classifications, and regulations
for and in connection with communication service,
shall be just and reasonable, and any such charge,
practice, classification. or regulation that {s unjust
or unreasonable is unlawful.

"This problem is compoundod by the mixture of
Comstar lease and Telstar ownership arrangements
for the transponders tg be used for this service.

data before us whether the rate for
Satellite Television Service would, in
fact, recover its fair share of the costs of
the satellite.

22. As an ancillary matter, we
question the usage projections that
ATE&T has incorporated into its costing
procedures. AT&T assumes for purposes
of its justification that all transponder
capacity it is proposing to make
available for video service is used, /e,
19 service months in Year 1 and 60
service months in Years 2 and 3, every
month, that it is available. This is
equivalent to assuming that facilities are
100% filled all the time. (Vol. 1 Figure 3-
1) Projected revenues from both
transponder channels and earth stations
(Vol. 1 Figure 3-3) are then used in
calculating the earnings ratios for the
service (Vol. 1 pp. 1-2 and 5-12). It
follows, therefore, that if the trial is
terminated for any reason by AT&T
before three years, or projected demand
does not materialize the earnings for
this service would not be as high as
ATE&T projects. In turn, these revenue
requirements might have to be
recovered by MTS or other ratepayers.

23. The estimates of demand for
Satellite Television Service appear to be
related to AT&T's filing of new rates for
terrestrial video service. See AT&T
Transmittal No. 13363, Series 7000
Television Transmission Service. In that
filing, AT&T recognized that the filed
terrestrial rate “makes satellite
distribution systems more attractive”
and states its expectation that “full time
[TV] services will begin widespread
migration to satellites in 1883.” (Volume
1, p. 37) AT&T goes on to explain there
that Satellite Television Service has
been excluded as an alternative service
for terrestrial TV customers because of

" limited satellite facilities, as well as its

expectation that customers will use
Type 7008 service primarily for
experimental purposes or new
applications.

24. In light of AT&T's statement thal
Satellite Television Service is not an
alternative to terrestrial facilities, we
are unable to ascertain the source of the
demand to fill all five satellite
transponders on a full time basis. This
apparent inconsistency between AT&T's
statements in the Series 7000 filing and
its unsupported demand estimates leads
us 1o question the reliability of the
AT&T's data, and hence, the
reasonableness of the proposed rates.

25. The final issue presented by this
filing is whether AT&T, in offering
Satellite Television Service, can
reasonably preclude use of non-AT&T
earth stations except on an
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supplemental basis.® In coming to terms
with this issue, it will be helpful to
discuss the essentially different
perspectives from which Wold and
AT&T assess their respective rights,

26, AT&T, on the one hand, asserts its
prerogative to offer an integrated end-to-
end video service, complete with end-to-
end system maintenance and operation.
This position assumes that a transmit/
receive earth station is an essential,
non-separable element of Satellite
Television Service. Wold, for its part,
welcomes the addition of the AT&T
transponders for video services, but
views their provision, when tied to
AT&T-owned transmit/receive earth
stations, as denying customers the right
to choose among various providers of
earth station facilities.

27, In developing our current domestic
satellite policies, we chose not to
establish definitive standards for earth
station ownership or space segment
interconnection practices. Because of
the newness of the technology, we did
not try to anticipate all conceivable
circumstances in which these issues
might arise. Instead, we chose to rely on
a broad, policy objective of promoting
“a flexible ground environment which
would permit a variety of earth station
ownership patterns and afford
diversified access o space segments
excepl where this is impractical.”
Domsat I, supra, para. 2, at 855. Our
policy formulation over the years in the
domestic satellite field has emphasized
this commitment to varied and flexible
use by both private users and satellite
carriers. In our most recent statement,
we explained how our earth station
access and deployment policies have
contributed to the growth of domestic
satellite services:

Servioe was initially provided by the
satellite carriers between a few, general
purpose earth stations located near major
metropolitan areas. Service offerings were at
first primarily presented at lower cost
alternatives to conventional long-haul
terrestrial services. Subsequently, domestic
satellites were vsed increasingly to provide
new and specialized communications
services as additional earth stations were
added to the networks by carriers and users.
The Commission has consistently encouraged
new and developing services by fostering "a
flexible ground environment which would
permit a variety of earth station ownership
patterns and aiford diversified access to
space segment.” For instance, the
Commission has approved customer owned
carth stations, distribution of diversified
program material to cable television systems,
the use of smaller, lower cost earth station
antennas for transmission and reception,
Interconnection of non-commercial broadcast
stations, carrier provided earth stations
——

"See puras. 4, 5, supro.

directly on customer premises, and
deregulation of recieve-only earth stations.
Over 3000 earth stations are now being used
to provide consumers with a wide range of
voice, video and audio services, (Footnote
omitted). Assignment of Orbital Location to
Spuce Station in the Domestic Fixed-Satellile
Service, FCC 80-711, released January 30,
1681, al para. 8,

28. We have not, as a matter of policy,
precluded carriers from offering end-to-
end satellite services. At the same time,
we clearly have emphasized diversified
access o satellite facilities, the
availability of alternate service
arrangements, and generally, the
efficient utilization of space segment
capacity. While a carrier is afforded
latitude in designing the kinds of
services it will offer, experience shows
that the manner in which it structures a
tariff offering can effectively preclude
user applications which are in the public
interest. We are concerned that AT&T's
proposed offering, which forecloses
customers from choosing alternative
service arrangements, may hamper user
applications which would promote the
public interest in the efficient utilization
of satellite facilities.®

29, We do not wish to imply that the
provision to the public of end-to-end
saltellite services by AT&T or other
carriers inherently contravenes or
inhibits our domestic satellite policies.
Nevertheless, when AT&T, the dominant
provider of private line video
transmission and other services,
undertakes for the first time to offer a
competitive satellite video service, and
would do so only by bundling its
component parts, we think that an
examination of the potential effects of
its tariff proposal upon consumer choice
and efficient utilization of both ground .
and space segment in the competitive
earth station market is warranted.’ The

*In other aress the Commission has provided for
flexibility In a customer's use of telecommunication
facilities. Soe Corferfone, 13 F.C.C. 2d 420, recon, 14
F.C.C. 2d 571 (1968), Hiunh-a-Phone, Corp. v. United
States, 238 F, 2d 206 (D.C. Cir, 1956), Implications of
the Telephone Industries’ Primary Ilnsteumant
Cancept, Docket No, 78-38, 86 F.C.C. 2d 1157 (1978),

¥ ATAT finds implied approval with (ts proposal
in our recent statement that *“* * * [ijn such offering
of integrated satellite aystems, such a transmit earth
station could constitute s necessary component of
the transmission offering for network control
purposes, This may not be the cune * * * for those
entities desiring merely to offer transponder
capacity to providers of other services,” Second
Computer Inquiry Recongideration, FCC 80-828,
roleased December 20, 1880 84 F.C.C. 2d —, at
para, 80. Howaever, there we were conaidering only
whether transmit/receive earth stations coud be
classified as customer premises equipmen! not
subject 10 Title 1 of the Act. Thus, the above
statement addresses an entively different question
from the one raised here, which goes to the
reasonablencss of AT&T s proposed exclusion of
non-ATAT transmit/receive earth stations from
Satellite Television Service In light of our domestic

question of earth station access to
Satellite Television Service becomes
particularly important when it is
considered that no other AT&T service
offering makes available to the public
the component parts of satellite service,
notably, the space segment. Our
concerns over the adverse effect which
Satellite Television Service might have
upon efficient utilization of satellite
technology stem in part from this lack of
other, more fundamental AT&T satellite
service offerings.

30. In considering the reasonableness
of the proposed restrictions on use of
non-AT&T earth stations, it is significant
that a number of existing satellite video
systems are construcled of facilities
which are offered on a non-integrated
basis.* For example, both RCA
American Communications, Inc. and the
Western Union Telegraph Company
currently offer transponder service
separately, thus permitting customers
and other carriers to provide their own
earth station facilities obtained from a
wide number of suppliers. See RCA
American Tariff FCC No. 1;'* Western
Union Tariff FCC No. 261. Diversified
access by customer-provided earth
stations does not, however, mean that
their satellites are unprotected from
improper use. For example, Western
Union’s tariff sets forth certain technical
specifications which transmitting earth
stations must meet in order to interface
with the Western Union satellite
without interference. See Western
Union Tariff FCC No. 261 at 3.5; see,
also, RCA American Tariff FCC No. 1 at
2A. In addition, current domestic
satellite carrier tariffs specify that
customer-provided earth stations must
comply with all pertinent Commission
regulations.™

31. On the basis of our policies
concerning diversified access lo the
space segment, we conclude that
AT&T's rate element bundling and tariff
restrictions against the use of non-AT&T
earth station facilities should be

satellite policies, [0 no sense did this decision
endorse bundled rate structures for common carrler
service offerings,

" Although ATAT stresses the need to maintain
control over the transmit/receive carth station
facilities used lo provide Salellite Television
Service, the tarill revisions apparently would allow
both integral earth stations to be located on
customer premises,

"However, RCA American does offer cccasional
telavisions channels with a company-provided
transmit earth alation only.

¥ Significantly, ATAT tselfl has fashioned such

dardas for inter with the terresirial
telephone aetwork. See, e.g. Part 68 of the
Commission’s Rules, 47 CFR. Part 68. We are
aware of no reason why such technical standards
could not be designed for earth stations using
ATAT's satellite service us well.
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investigated under Section 201(b) of the
Act." We have also decided to suspend
the effectiveness of AT&T’s tariff
revigions for the full five-month
statutory period while we proceed with
our investigation. if for no other reason,
suspension seems particularly
warranted while we determine the
lawfulness of AT&T's proposal to
conduct a trial of up to three years. As
already noted, AT&T has indicated that
it would limit satellite capacity for the
service to no more than five
transponders during the trial period. It is
therefore conceivable, given the current
shortage in supply of satellite space for
video uses, that AT&T would already
have assigned all available facilities to
one or more customers on a selective
basis prior to the completion of our
investigation, thereby circumventing its
obligation as a common carrier to
allocate scarce facilities by a reasonable
method. Related to our concern that
some potential customers would be
deprived of a [air opportunity to obtain
services is our reluctance to have the
selected few come to rely on Satellite
Television Service, perhaps at the cost
of other service they currently enjoy,
when the ultimate terms and conditions
of AT&T’s offering are in doubt.
Moreover, under these uncertain
circumstances, customer decisions
regarding service selection would be
tentative at best, and competitive entry
could be unnecessarily impeded or
misdirected.

32. Furthermore, since the reliability
of AT&T's cost allocations and demand
projections is questionable at best, we
are concerned that the proposed rates
could be unreasonable. In addition,
because the component parts of Satellite
Television Service would be offered
under a single rate element, there exists
the possibility that unlawful cross-
subsidization would occur to the
detriment of MTS or other AT&T
ratepayers. We therefore find that a
five-month suspension will protect both
ratepayers and other providers of earth
station services while we investigate
AT&T s ratemaking techniques.

33. Lastly, our concerns over the
proposed restrictions on space segment
access by non-AT&T earth stations also
support a five-month suspension. Should
we later find the tariff revisions
unlawful under Section 201(b) of the Act

" Additionally, by publishing a single rate
element for both space segment and earth station
services, ATAT would effectively impede our ability
1o detect cross subsidization of earth station
facilities for which the market is highly competitive.
Rate element unbundling for Satellite Television
Service might well be the only means of ensuring
that the rates for its componen! parts are aligned
with costs.

for failure to permit reasonably
diversified access to this video service,
any subsequent unbundling of the rate
structure or increase in access could
well become a meaningless gesture
absent suspension. Were we to allow
ATE&T to commence service
immediately, customers subscribing
under the bundled rate structure would
be denied any chance to make economic
choices in the procurement of earth
stations and other carriers providing
earth station services could experience
competitive harm. Specifically,
customers would be unable to avail
themselves of lower cost alternatives
from other suppliers or use earth
stations which they may already own.

34. Accordingly, it is ordered, that
pursuant to Section 4(i), 4(j), 201, 202,
203, 204, 205, and 403 of the
Communications Act, 47 U.S.C. 154(i),
154(j), 201, 202, 203, 204, 205, and 403, an
investigation s instituted into the
lawfulness of the American Telephone
and Telegraph Company’s tariff
revisions filed under Transmittal No,
13633,

35. It is further ordered, that the
American Telephone and Telegraph
Company, Wold Communications, Inc.,
and Midwestern Relay Company shall
be parties to this proceeding. Any other
interested person seeking to participate
in this investigation may become a party
either by filing a notice with the
Commission within 30 days of the
release of this order, or by filing a reply
case of comment in response to the
American Telephone and Telegraph
Company's direct case.

36. It is further ordered, that the
American Telephone and Telegraph
Company shall submit its direct case
within 45 days of the release of this
order, Other parties may file their reply
cases or comments within 30 days
thereafter. The American Telephone and
Telegraph Company may file its
response within 15 days thereafter.

37. It is further ordered, that tariff
revisions filed by the American
Telephone and Telegraph Company
under Transmittal No. 13633 are
suspended for a period of five months.

38. It is further ordered, that the
petitions to reject, or in the alternative,
to suspend and investigate the American
Telephone and Telegraph Company's
tariff revisions are granted to the extent
indicated and otherwise are denied.

39, It is further ordered, that this
action is effective immediately.

40. It is further ordered, that the
Secretary shall cause this Memorandum
Opinion and Order to be published in
the Federal Register.

Federal Communications Commission.
William J. Tricarico

Secretory.

[FR Doc. 81-12522 Filed 4-24-81; 545 am|

BILLING CODE 6712-01-M

[BC Docket Nos. 81-253—81-255; File Nos.
BP-20,620, etc.]

Coastal Empire Broadcasting Co., Inc.,
et al; Consolidated Hearing on Stated
Issues

In the matter of applications of
Coastal Empire Broadcasting Company,
Inc., Hilton Head Island, South Carolina,
BC Docket No. 81-253, File No. BP-
20,620, Req: 1130 kHz, 1 kW, Day;
Thomas H. Harvey Ill and James N.
Richardson, Jr. d/b/a Calibogue
Broadcasting Company, Hilton Head
Island, South Carolina, BC Docket No.
81-254, File No. BP-20,830, Req: 1130
kHz, 1 kW, Day; E. Justin Love, Richard
L. Eury, and Diane Berry Love d/b/a
Hilton Head Media, Hilton Head Island,
South Carolina, BC Docket No. 81-255,
File No. BP-780728AC, Req: 1130 kHz, 1
kW, Day; for construction permit.

Adopted: April 3, 1981,
Released: April 23, 1981.

1. The Commission, by the Chief,
Broadcast Bureau, acting pursuant to
delegated authority, has under
consideration the above-captioned
mutually exclusive applications, in
additon to various petitions and

responsive pleadings.
Coastal Empire Broadcasting Company,
Inc.

2. Missing amendment. As orginally
filed, Coastal’s application listed three
stockholders, Martha and lan Wheeler,
and Mary Ann O'Connell. The
Commission’s files show no amendment
reporting an ownership change until
September 10, 1979, when five
stockholders were listed; the additional
two were Allana Dyer (15 percent) and
Janice Barnwell (10 percent). However,
an August 3, 1978 amendment included a
financial statement for Dyer, and noted
that, “Since the original application, an
additional stockholder was added by
way of amendment and her most current
financial statement is submitted * * *
(emphasis supplied).” Further, in a
September 25, 1979 pleading Coastal
stated that Dyer “was previously listed
in the application * * *." It therefore
appears that the amendment first
reporting Dyer as a principal was not
received by the Commisson, Coastal
should clarity this matter by stating
when Dryer became principal and when
her interest was first reported by
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amendment. If an amendment is missing
from the Commission's files, the
applicant should re-file it, along with
any available documentation as to when
it was first tendered.

3. Other amendments, By letter of July
2, 1979, the Commission advised all
three applicants that the deadline for  *
filing perfecting amendments as a matter
of right would be August 2, 1979.
Amendments tendered after that date
are thus acceptable only upon a showing
of good cause for late filing, or pursuant
to § 1.65 or § 73.3514 of the
Commission's Rules.! Coastal filed late
amendments on August 3, 1979 (sl{wd
July 31); Septeber 10, 1879; September
1, 1979;dlanuary 30, 1980; February 4,
1980; and May 16, 1980.

4. With respect to the first three, the
applicant states that the Commission’s
July 2 letter was not mailed to its
notified address?® and that its former
attorney did not inform it of his receipt
of a copy of the letter. As a result,
Coastal maintains, it did not learn of the
amendment cut-off date until July 23.
Acting without counsel, applicant then
submitted its first late amendment
(unopposed) on August 3, updating its
financial showing, stating its intention to
add on unnamed minority stockholder,
and requesting a two-week extension to
file an additional amendment. On
August 24 Coastal's new counsel filed a
motion for extension of time until
september 10. Both competing applicants
opposed the motion, and Coastal
replied. The September 10 amendment
listed five stockholders and specified a
1.27-kilometer transmitter site change.
The September 11 amendment supplied
a subscription agreement for
stockholder Barnwell, which had
inadvertently been omitted from the
September 10 amendment. Both
competing applicants filed motions to
strike the September 10 and 11
amendments, and Coast replied.

5. Since the applicant did not receive
the Commission's cut-off letter until
three weeks after it was sent, good
cause exists for some extension of time
to file prefecting amendments. And
while Coastal should have sought the
extension to September 10 sooner, that
period of extension was not

' Section 1.05 requires an applicant to report
changes in application information and other
developments which may be of decisional
significance within 30 days. Section 73,3514 permits
applicants to amend in response to Commission
requests for information.

*This is a further indication that an amendment is
missing, The Commission's letter was mailed to the
uddress shown in the original application. and our
files show no other address for the applicant until
Its August 3, 1979 amendment complaining that,
“The Commission has previously been notified of
the correct oddress,”

unreasonable. Therefore, these three
amendments will be accepted.

6. Coastal's January 30, 1980
amendment updated the Wheelers'
residence address, corrected a
typographical error involving Barnwell's
stock interest, and supplied photographs
of the proposed transmitler site.
Calibogue opposed acceptance of the
first two parts of the amendment,
maintaining that additional information
about the Wheelers' move should have
been submitted, and that Barnwell was
not properly before the Commission as a
Coastal principal. As for the Wheelers'
move, supporting details are not
generally required, and Calibogue has
nol shown that they would be relevant
here. The argument about Barnwell is
moot in light of the acceptance of the
amendment adding her as a stockholder.
Therefore, this amendment is also
accepted.

7. The February 4, 1980 amendment
reported a January 31, 1979 Maryland
court judgment against Coastal in a
lawsuit brought by the applicant's
former consulting engineer, and a
November 30, 1979 Tennessee court
order enforcing it. Its May 16, 1980
amendment consisted of a release
executed by the engineer. Both
competing applicants objected to the
timeliness of the first amendment, and
questioned Coastal's financial
qualifications and candor in light of it.
While the amendment was clearly
untimely, there is no substantial
question of concealment, since Coastal
had earlier disclosed the pendency of
the lawsuit, Therefore no issue need be
specified, and the amendments will be
accepted. The effect of the payment to
the engineer on Coastal's financial
qualifications may be assessed under
the financial issue which must be
specified against this applicant.

8. Financial. Analysis of Coastal's
financial data reveals that $57,522 will
be required to construct the proposed
station and operate for three months,
itemized as follows:

Equip ' down payment §4,080
Equipment 4562
Land and buliding 10,500
Other construction costs 10,900
Operating costs. 26850

Totat 51522

* There s J discrepancy b ho oo

costs fisted in Question 1(a) of Section 1l of the

response 10
application form {$33.450) and in the oquipment supplor's
dolered credit lotier ($48,600), submitted as Exhibit J 1o tho
application. The figures used here are basod on the higher of
the two figures,

Coastal plans to finance construction
and operation with $10,000 existing
capital, $90,000 new capital,” and a

* Although amendments showing revised stock
sales and subscriptions have been submitted,

$100,000 bank loan. However, the
applicant’s balance sheet has not been
updated to show the effect (if any) of the
payment to its former engineer, so the
availability of the existing capital
claimed is in doubt. With respect to new
capital, no subscription has been
submitted for Allana Dyer, and none of
the subscribers has been shown to have
sufficient net liquid assets to meet his or
her subscription commitment, Further,
the bank's loan commitment letter,
submitted in the August 3, 1978
amendment, fails to specify the
collateral or security required, and only
commits the bank to consider making
the loan. Therefore, a limited financial
issue will be specified.

9. Technical showing. Although
Coastal specified a new transmitter site
in its September 10, 1979 amemdment, it
has not described the proposed ground
system, as required by Section V-A,
paragraph 10 of FCC Form 301. An
amendment is required,

Calibogue Broadcasting Company

10. Amendments. On December 28,
1979 Calibogue petitioned for leave to
amend its application to specify a new
transmitter site *and make
corresponding changes in its financial
proposal, citing an increase in the option
price of the original site and the possible
sale of the company that owns the
original site. On February 23, 1981
applicant sought to specify a slighty
different site on the same property,
stating that the change was to
accommodate development plans by the
landowner, Since it appears that
Calibogue has shown good cause, the
amendments are accepted pursuant to
Section 1.65 of the Rules.

11