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Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Washington, D.C.. ses
announcement in the Reader Aids section 4t the end of
this isSue.

10682

10510

10455

10451

10686

Price controls OMB publishes a report proposed

to rescind $1.5 mwillion in funds appropriated for the
Council on Wage and Price Stability [Part 1T of this
issue)

Boycotte Treasury/IRS proposes smendments to
regulations relating to foreign bribes and
international boycotls; commants by 4-6-81

Loan programs SBA amends its regulations which
govern ecanomic opportunity and handicapped
assistance loans; effective 2-3-81 (2 documents)

Paperwork reduction CAO establishes the
procedure by which GAQ will continue to accep!
reports from independent regulatory agencies prior
to April 1, 1981; effective 1-26-81

Coal DOE solicits comments by 5-8-81 to conduat
a study of Coal Competition Prospects for the 1960's
Draft Report; (Part IV of this issue)

CONTINUED INSIDE
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documents of public interest. Documents are on file for public
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Highlights

10458

10501

10522

10466

10455~
10457

10588

10502

10541

~10589

10622
10682
10686

Electric power DOE/FERC denies two
applications for rehearing of the order establishing a
case—specific procedure for exempting from all or
part of Part I of the Federal Power Act any small
hydroelectric power project with a proposed
installed capacity of 5 megawatts or less

Small businesses SBA proposes standards and
procedures for challenges by third parties and
government prime contractors to certification of
eligibility by interested companies: comments by
4-6-81

Jukebox royaity Copyright Royalty Tribunal
directs claimants or their duly authorized
representatives to submit proposals on the structure
and procedure of the distribution proceedings to the
Tribunal; comments by 2-3-81; distribution
proceedings on 3-10-81

Royalties Copyright Royalty Tribunal adopts rules
adjusting the rates of royalty payable under
compulsory license for making and distributing
phonorecords; effective 1-31-81

Charter flights CAB amends its rules governing
pro rata and single entity charters; effective 1-21-81
(4 documents)

Grants Women's Business Enterprises EPA issues
notice of deferral date of applicability of

Construction Grants Program Reguirements from
2-1-81 to 6-1-81

Improving Government Regulations FIC
publishes semi-annual agenda of regulations

Privacy Act Document CSA
Sunshine Act Meetings
Separate Parts of This Issue

Part Il, Interior/HCRS
Part lll, OMB
Part IV, DOE
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10451

10517

10512

10523

10571

10571
10572

10457

10457

10457

10455

10517

10517

Agricultural Marketing Service
RULES
Tobacco inspection:
Fees and charges for permissive inspection

Agricultural Stabilization and Conservation
Service
NOTICES
Feed grain donations:
Yankton Sioux Tribe, S, Dak,

Agricuiture Department

See Agricultural Marketing Service; Agricultural
Stabilization and Conservation Service; Forest
Service; Food Safety and Quality Service; Rural
Electrification Administration.

Alcohol, Tobacco and Firearms Bureau

PROPOSED RULES

Firearms and ammunition, commerce in:
Explosive materials; recordkeeping and storage
requirements; miscellaneous and editorial
amendments; extension of time

Army Department

NOTICES

Environmental statements; availability, ete.:
Fort Benning, Ga,; ongoing siting and mission
aclivities

Arts and Humanities, National Foundation
NOTICES
Meetings:
Humanities National Couneil Advisory
Committee
Special Projects Advisory Panel
Visual Arts Advisory Panel

Civil Aeronautics Board

RAULES

Charters:
Air transportation cerlificates; pro rata and
single entity charters; limitation on travel agent
commissions, etc.
Foreign air carriers; pro rata and single entity
charters; limitation on travel agent commissions,
elc.
Foreign charter-only air carriers: pro rata and
single entity charters; limitution on travel agent
commissions, etc.
Pro rata and single entity charters; limitation on
travel agent commissions, elc.

NOTICES

Hearings, etc.:
Guy-America Airways, Inc., fitness investigation
{2 documents)
Wings International Airways fitness
investigation
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10458

10466

10522

10523

10517

10524

10523

10524
10524
10524

10516

10466

10465

Commerce Department

See Economic Development Administration;
International Trade Administration: Maritime
Administration; National Oceanic and Atmospheric
Administration; National Technical Information
Service.

Consumer Product Safety Commission

RULES

Space heaters, unvented gas-fired; oxygen
depletion safety shutoff systems; safely standards;
correction

Copyright Royalty Tribunal

RULES

Phonorecord players (jukeboxes):
Phonorecords embodying nondramatic musical
works; compulsory license for making and
distributing: royalty rate adjustment; final rule
findings

NOTICES

Cable royalty fees; distribution proceedings;

inquiry

Defense Department
See also Army Department,
NOTICES
Meetings:
Electron Devices Advisory Group

Economic Development Administration

NOTICES

Environmental statements; availability, etc.:
Oxnard, Calif; eastern industrial trunk sewer

Economic Regulatory Administration
NOTICES Y
Consent orders:

Adolph Coors Co. et al.
Natural gas; fuel oil displacement certification
applications:

Fruehauf Corp. et al.
Remedial orders:

J. A. L. Oil Co., Inc.

Post Petroleum Co.

Taverna Fuel Co., Inc.

Education Department

PROPOSED RULES

Nondiscrimination on basis of national origin in
federally-assisted programs; limited English
proficiency students, equal access (Lau
regulations); withdrawal

Employment Standards Administration

RULES

Contracts covering federally financed and assisted
construction (and nonconstruction contracts subject
1o Contract Work Hours and Safety Standards
Act): labor standards provisions; correction

Wage rates; procedures for predetermination;
correction
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Energy Department Federal Maritime Commission
See also Fconomic Regulatory Administration; NOTICES
Energy Research Office; Federal Energy Regulatory 10538, Agreements filed, etc. (3 documents)
Commission; Hearings and Appeals Office, Energy 10539
Department. 10539 Agreements filed, etc.: correction
NOTICES Freight forwarder licenses:
10686 Coall competition prospects for 1960’s; draft report; 10538  Davis Export Consultants International, Inc.
inquiry
Commiltees; establishment, renewals, terminations, Federal Mine Safety and Health Review
etc.: Commission
10523 Nuclear Science Advisory Committee NOTICES
10590 Meetings; Sunshine Act
Energy Research Office
NOTICES Federal Reserve System
Committees; establishment, renewals, terminations, RULES
T oeles Interes! on deposits (Regulation Q):
10537  High Energy Physics Advisory Panel 10452  Time deposits; withdrawal, payment, penalty,
et¢.; technical amendments and interpretations
Environmental Protection Agency NOTICES
RULES Applications, etc.:
Hazardous waste programs, State; interim 10539 First Security Bancorporation
authorizations: 10539 Southwest Bankcorp
10487 Georgia 10540 Welch Bancshares, Inc.
NOTICES Bank holding companies; proposed de novo
10588 Construction grants program requirements, nonbank activities:
Women's business enlerprise policy; applicability 10540 Security Pacific Corp.
date deferred 10590 Meelings; Sunshine Act
Equal Employment Opportunity Commission Federal Trade Commission
NOTICES PROPOSED RULES
10589 Meetings: Sunshine Act Improving Government! regulations:
10502 Regulatory agenda
Federal Communications Commission
. NOTICES Fish and Wildlife Service
Common carrier services: NOTICES
10537 GTE filing for revised depreciation rates for 10543 Endangered and threatened species permit;
terminal equipment applications
10589 Meelings: Sunshine Act (4 documents)
Food and Drug Administration
Federal Deposit Insurance Corporation RULES
NOTICES Animal drugs, feeds, and related products:
10590 Meetings; Sunshine Act 10462 Growmark, Inc.
10462 Hess & Clark, Inc., et al
Federal Energy Regulatory Commission 10464 Praziquantel injectable solution
RULES 10464 Tylosin; correction
Electric utilities: 10464 Tylosin and sulfamethazine
10458 Hydroelectric projects with installed capacity of 10463 Wellcome Animal Health Division; sponsor name
5 megawatis or less: exemption; rehearing denied change
Natural Gas Policy Act of 1978: Food additives:
10460 C(!ﬂing prices; hlgh cost natural gas produced 10461 Polymf:rs; antioxidants and/or stabilizers
from tight formations; Louisiana Radiological health:
10460 Ceiling prices; high cost natural gas produced 10465 Microwave ovens; radiation leakage complinnce
from tight formations; Wyoming measurement instrument requirements and tes
NOTICES conditions; correction
Hearings, elc:
10525 Alabama Power Co. NOTICES
10525 Great Lakes Gas Transmission Co. Food additives, petitions filed or withdrawn:
10525 Henwood Associates, Inc, 10542 Polysar Ltd.
10526 Hydro Development, Inc.
10527 Idaho Renewable Resources, Inc., et al. Food Safety and Quality Service
10528 Michigan Wisconsin Pipe Line Co, PROPOSED RULES
10528  Northern Natural Gas Co. Meat and poultry inspection, mandatory:
10529 Northwest Pipeline Corp. 10500 Accreditation of non-USDA chemistry
10529 Southern Natural Gas Co, laboratories; standards and procedures;
10531 Waessely Energy Corp. extension of time g
10530 Yelm, Washington et al, PROPOSED RULES
10590 Meetings; Sunshine Act 10498 Peanuts (shelled); grade standards
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10497

10451

10541

10531~
10534
10536

10622

10510

10518
10518

10520

10497
10553
10553
10545~
10561
10554

10552

Forest Service

RULES
Forest timber sales, national: export and
substitution restriction: deferral. of effective date
of final rule

General Accounting Office

RULES

Federal Regulatory Agencies, independent,
clearance of proposals to conduct or sponsor
collection of information; handling procedures

General Services Administration
See also Public Buildings Service.
NOTICES

Privacy Act; systems of records

Health and Human Services
See Foed and Drug Administration

Hearings and Appeals Office, Energy Department
NOTICES
Applications for exception:

Cases filed (3 documents)

Decisions and orders {2 documents)

Heritage Conservation and Recreation Service
NOTICES

Historic Places National Register; annaul
supplement

Interior Department

See Fish and Wildlife Service; Heritage
Conservation and Recreation Service; Land
Management Bureau; Water and Power Resources
Service.

Internal Revenue Service
PROPOSED RULES
Income taxes:
Foreign bribes and international boycotts

International Trade Administration
NOTICES
Antidumping:
Calcium pantothenate from Japan
Expanded metal of base metal from japan
Consent agreemants:
Indelco Inc.

Interstate Commerce Commission

RULES

Railroad car service orders; varions companies:
Chesapeake & Ohio Railway Co.

NOTICES

Long and short haul applications for relief

Motor carriers:

Finance applications
Permanent authority applications (4 documents)

Permanent authority applications; restriction
removals

Railroad operation, acquisition, construction, etc.:
Delaware & Hudson Railway Co.

Justice Department
See Parole Commission; Prisons Bureau.

10465

10568
10568
10568
10569
10569
10569
10569
10569
10569

10497

10542

10543

10542

10543

10590

10682

10515

10591

10485

10565
10565
10566

Labor
See also Employment Standards Administration;
Mine Safety and Health Administration; Pension

and Welfare Benefit Programs Office.
RULES
Administrative practice and procedure:
Public property, loans, grants, benefits or
contracts; exemption from APA requirements for
information-gathering: effective date deferred
NOTICES
Adjustmen! assistance;
Allied Chemical Corp.
Bishop Products, Inc.
Cannelton Industries, Inc.
Gene Bell Chevrolet Inc.
McCregor Sportswear
RPM Products, Inc.
Selastomer Detroit, Inc.
United Technologies Corp.
White Motor Corp.

Land Management Bureau
RULES
Grazing administration:
Livestock grazing and trespass; grazing use
adjustments, etc.; correction
NOTICES
Applications, elc.
Wyoming
Boundary descriptions, classification, and
management plans:
Little Book Cliffs Wild Horse Range, Colo.
Meetings:
Moab District Grazing Advisory Board
Survey plat filings:
Michigan

Legal Services Corporation
NOTICES
Meetings; Sunshine Act {2 documents)

Management and Budget Office

NOTICES

Budget rescission for Wage and Price Stability
Council; proposed

Maritime Administration

PROPOSED RULES

Flag vessels; preference cargoes, geographical
allocation; extension of lime

Merit Systems Protection Board
NOTICES
Meetings; Sunshine Act

Mine Safety and Health Administration
RULES
Coal mine safety and health:
Miners with pneumoconiosis employed at
underground coal mines, and respirable dus! in
mines and work areas; sampling procedures, etc.;
effective date deferred
NOTICES
Petitions for mandatory safety standard
modifications:
Eastern Associated Coal Corp.
Industrial Processing, Inc.
Lester & Simpson Coals, Inc.
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10566 Monarch Coals, Inc. 10577 New York Power Authority
10566 Peabody Coal Co. 10577 Omaha Public Power District
10567 River Basin Coals; Inc. 10578 Public Service Electric & Gas Co., et al.
10567 Sandy Fork-Mining Co., Inc, 10578;  Tennessee Valley. Authority (2 doeuments)
10567 Shannopin Mining Co. 10579
10568 Sunshine Mining Co: 10579 Toledo Edison Co,, et al.
10568 Webster County Coal Corp. 10579 Vermont Yankee Nuclear Power Corp.
10580 Yankee Atomic Electric Co.
National Aeronautics and Space Administration 10591 Meetings; Sunshine Act
RULES 10576 Regulatory guides; issuance and availability
Procurement:
10495 Direclive 80-9 Parole Commission 1
10489 Directive 80-10 NOTICES
NOTICES 10591 Meetings; Sunshine: Act {2'documents)
Meetings:
10570 Advisory Council Pension and Welfare Benefit Programs Office
10570 Historical Advisory Committee; correation RULES
National Oceanic and Atmospheric Fiduciary responsibility: T
Administration 10465 Plan assets outside jurisdiction of LS. district
PROPOSED RULES courts, maintenance of indica of ownership;
Fishery conservation and management: effective date deferred
10515 Groundfish, Gulf of Mexico; draft envitonmental . Reporting and disclosure requirements:
impact statement/fishery mansgement plan: 10465 Simplified employee pensions; altemnative
hearings compliance method; effective date deferred
NOTICES PROPOSED RULES -
Marine mammal permit applications, etc. Reporting and disclosure requirements: A
10520 Cleeson. Dr. Paul 10512 Master trust participating plans under ERISA;
Meetings: snnual return/reports; torrection
10521 Mid-Allantic Fishery Management Council NOTICES
10521 New England Fishery Management Council Employee benefit plans; ?l“’"’ excemptions: i
10521 North Pacific Fishery Management Council 10570 Securities l'endmg services provision, payment of
10522 South Altantic Fishery Management Council 10570 "S":mp'j’:‘s?“““ ‘l‘: plan {“d“‘m;)r:"-'s;r‘imi"““““
National Science R i C;:.rn;r;ﬁ)on(?nns vemplovee benefit plans;
NOomicEs ; Sty 10570 Short-term investments; correction
Commitlees: establishmen!, renewals, terminations; Meetings:
elc.: 2 < ’ - * . 3
10573 Minority Programs in Science Education Ll ;:\Jg?ll;;;;?ézggar‘( snd Peobion Bonelit Bians
Advisory Committee ¥
10573 Science Education Advisory Commitiee Postal Service
Meetings: ) PROPOSED RULES
10572 Advisory Council 1 10513 Floodplain management and protection of wetlands
10572 Earth Sciences Advisory Committee procedures
10572-  Physiology: Cellular and Molecular Biolagy
10573 Advisory Committee (3:documents) Prisons Bureau
10573 Social and Economic Science Advisory NOTICES
Committee Meetings:
10573  Special Research Equipment Advisory Committee 10565  National Institute of Correotions Advisory Board
National Technical Information Service Public Buildings Service
NOTICES NOTICES
Patent licenses, exclusive: Environmental ststements; availability, efc.:
10522 Hoffman-La Roche, Inc. 10542 Charleston, 5.C.; proposed annex construction,
) ati J.S. s i &
Nuclesr Reguistory Commiasion ggf{l&.‘:‘iﬁ’nhcnnon of U'S. Post' Office-and
PROPOSED RULES
Production and utilization facilities, domestic Rural Electrification Administration
licensing: PROPOSED RULES
10501 Rulemaking petition; anticipated transient 10498 Electrical Safety Code, National, ANSI G2;
without scram; supplement adoption of 1981 edition: (Bulletin 40-7)
NO“?ES
Applications. etc.:
10574 Carolina Power & Light Co. x:lé:;‘es SHEXhacamGomasion
10574- Commonwealth Edison Co: (4 documents) Hearings. etc.:
10575 v 10580 Cenvill Communities, Inc.
10576 Dairyland Power Covperative 10581 General American Transportation Corp
10577 Florida Power & Light Co.

10577

Kansas Guas & Electrie Co,, et al.




Federal Register / Vol. 46, No. 22 / Tuesday, February 3, 1981 / Contents Vil

10580
10582

10582

10455
10455

10501

10586

10585
10583

10544
10544

Self-regulatory organizations; proposed rule

changes:

Chicago Board Options Exchange, Inc.

National Securities Clearing Corp.
Self-regulatory organizations; unlisted trading
privileges:

Midwest Stock Exchange, Inc.

Small Business Administration
RULES
Economic opportunity loans; interes! rate
Handicapped assistance loans; interest rate
PROPOSED RULES
Minority small business and capital ownership
development assistance:
Challenges by third parties and government
prime contractors; section 8{d) program eligibility
certification by interested companies

Treasury Department
See also Alcohol, Tobacco and Firearms Bureau;
Internal Revenue Service.
NOTICES
Bonds, Treasury:
2005-2010 series
Notes, Treasury:
B-1990 series
J-1984 series

Water and Power Resources Service
NOTICES
Contract negotiations:
Yellowtail Unit, Mont.
Water service rate policy; Central Valley Project
(CVP), California; availability and inquiry

MEETINGS ANNOUNCED IN THIS ISSUE

10571
10571

10572

10522

10521

10521

10521

10522

ARTS AND HUMANITIES, NATIONAL FOUNDATION
Humanities Advisory Committee National Council,
Washington, D.C., 2-19 and 2-20-81

Special Projects Panel (Interdisciplinary Arts
Projects), Washington, D.C., 2-19 and 2-20-81
Visual Arts Panel (Sculpture Section) Washington,
D.C., 2-19 through 2-22-81

COPYRIGHT ROYAL TRIBUNAL
Jukebox Royalty Distribution Proceedings,
Washington, D.C., 3-10-81

COMMERCE DEPARTMENT

National Oceanic And Atmospheric
Administration—

Mid-Atlantic Fishery Management Council,
Philadelphia, Pa., 34 through 3-6-81

New England Fishery Management Council,
Danvers, Mass., 2-24 and 2-25-81

North Pacific Fishery Management Council,
Scientific and Statistical Committee Advisory
Panel, Anchorage, Alaska, (council) 2-26 and
2-27-81, and (SSC) 2-24 and 2-25-81

South Atlantic Fishery Management Council,
Charleston, S.C., 2-24 through 2-26-81

10523

10542

10565

10570

10570

10572
10572

10572
10572
10573

10573

10573

DEFENSE DEPARTMENT
Office Of The Secretary—

DoD Advisory Group on Electronic Devices,
{AGED) Advisory Committee, Arlington, Va.,
2-24-81

INTERIOR DEPARTMENT

Bureau of Land Management—

Moab District Grazing Advisory Board, Moab,
Utah, 3-20-81

JUSTICE DEPARTMENT

Prisons Bureau—

National Institute of Corrections Advisory Board,
Alexandria, Va., 2-8-81

LABOR DEPARTMENT

Pension and Welfare Benefit Programs—
Employee Welfare and Pension Benefit Plans
Advisory Council, Washington, D.C., 2-19-81

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

NASA Advisory Council, Aeronautics Advisory
Committee, Informal Advisory Subcommittee on
Rotorcraft Technology, Moffett Field, Calif., 2-25,
2-26 and 2-28-81

NATIONAL SCIENCE FOUNDATION

Advisory Coungcil, Washington, D.C., 2-26-81
Cellular Physiology Subcommittee, Washington,
D.C., 2-25, 2-26 and 2-27-81

Developmental Biology Subcommittee, Washington,
D.C. 2-26, 2-27 and 2-28-81

Earth Sciences Advisory Committee, Washington,
D.C., 2-20-81

Geography and Regional Science, Washington, D.C,
2-27-81

Physiology, Cellular and Molecular Biology,
Advisory Committee, Molecular Biology, Group B
of Subcommittee, Washington, D.C., 2-19 and
2~-20-81

Special Research Equipment Advisory Committee
(Chemistry Subcommittee) Washington, D.C., 2-23
and 2-24-81

HEARINGS

10515

COMMERCE DEPARTMENT

National Oceanic and Atmospheric
Administration—

Gulf of Mexico Fishery Management Council, 2-23
through 2-26-81
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Rules and Regulations

This section of the FEDERAL REGISTER
contains reguiatory documents having
goneral ity and legal etiect, most
ol which are keyed lo and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
USsC. 1510,

The Code of Federal Reguiations is sold
by the Supearintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

GENERAL ACCOUNTING OFFICE
4 CFR Part 20

Clearance of Proposals by
Independent Federal Regulatory
Agencies to Conduct or Sponsor
Collection of Information

AGENCY: General Accounting Office.

acrion: Modification of procedures for
handling clearance requests prior to
effective date of Paperwork Reduction
Act of 1980,

SUMMARY: The Paperwork Reduction
Act of 1880, Pub. L. No. 96-511, 94 Stat.
2612, amends the Federal Reports Act of
1942, to transfer responsibility for
review of reporting requirements for
independent regulatory agencies from
the General Accounting Office (GAO) to
the Office of Information and Regulatory
Alfairs in the Office of Management and
Budgel, effective April 1, 1981. This rule
eqtablishes the procedure by which
GAO will continue to accept reports
from independent regulatory agencies
prior to April 1, 1981 and constitutes a
modification of GAO regulations
published on July 2, 1974 (39 FR 24345)
and August 20, 1975 (40 FR 36295) and
codified as Part 20 to Title 4, Code of
Federal Regulations. These regulations
are to be revoked, effective April 1, 1981.
EFFECTIVE DATE: January 26, 1961,

FOR FURTHER INFORMATION CONTACT:
Norman F. Heyl, Regulatory Reporis
Review Officer, U.S. General
Accounting Office, 441 G Street, NW.,
Washington, D.C. 20548, (202) 275-3532.
SUPPLEMENTARY INFORMATION: GAD
was assigned certain review and
clearance responsibilities for
information collection requirements of
independent regulatory agencies by
Section 409 of Pub. L. No. 93-153, 87
Stat. 573, Nov. 16, 1873, which added a
section 3512 to chapter 35 of title 44,

United States Code (the Federal Reports
Act of 1942, as amended), Under
subsection 3512(b), CGAO was required
to conduct general reviews of all
information-gathering practices of
independent Federal regulatory agencies
with a view toward avoiding duplication
of effort in, and minimizing the
compliance burden imposed by such
practlices. GAO was also required by
subsection 3512 (¢) and (d) to conduet
advance clearance reviews of new or
revised proposals by independent
Federal regulatory agencies to conduct

.or sponsor the collection of information

from 10 or more persons.

The Paperwork Reduction Act of 1980,
Pub. L. No. 96-511, 94 Stat, 2812,
December 11, 1980, transferred GAO's
clearance and review responsibilities to
the OMB, in effect terminating the
Comptroller General's authority to
approve collections by independent
regulalory agencies, effective April 1,
1981. Since the new Act changes the
criteria by which collections are to be
evaluated and ends GAO review
jurisdiction over such collections, and
since the current law, 44 U.S.C. 3512(d),
permits GAO to take up to 45 days to
advise these agencies as to whether a
proposed collection of information
meets the requirements of the Federal
Reports Act, a modification of GAO
procedures at this time is necessary 1o
provide for an orderly transition by the
effective date of the new law.

Status of Requests for Clearance
Received February 13-27, 1981

GAO will continue to process
clearance requests received from
independent regulatory agencies as
provided by 4 CFR Part 20 until
February 13, 1981, 45 days before the
effective date of the Paperwork
Reduction Act of 1980. Requests
received from February 14 through
February 27, 1981, will be accepted and
acted on by March 31, 1881, if time
permits. Any clearance requests for
which review has not been completed
by March 31, 1981, will be returned to
the requesting agency for resubmission
to OMB.

Status of Requests for Clearance
Received March 1981

During March 1961, CAO will accept
only emergency reques!s for clearance
review. Such requests must meet the
following criteria: (1) Public harm will

Federal Register
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rosult if normal clearance procedures
are followed, or (2) an unanticipated
event has occurred and the use of
normal clearance procedures will
prevent or disrupt the collection of
information related to the event. Any
emergency clearance requests for which
review has not been completed by
March 31, 1981, will be returned to the
requesting agency on that date for
resubmission to OMB.

Expiration Date

Since the amended 44 U.S.C. 3512
requires sll information collection
requests to display an OMB control
rumber afler December 31, 1881, all
clearances granted by GAO during the
period January through March 1981 will
bear an expiration date no later than
December 31, 1961.

Elmer B, Staats,

Comptroller General of the United States.
IR Doc. 912559 Plled 2-2-81; 843 am)

DILLING CODE 1610-01-M

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service
7 CFR Part 29

Tobacco Inspection; Amendment {o
Regulations Relating to Fees and
Charges for Permissive Inspection

AGENCY: Agricultural Marketing Service.
AcTION: Final rule.

SUMMARY: These regulations medify the
existing fees and charges for permissive
inspection of tobacco pursuant to the
authority contained in the Tobacco
Inspection Act (48 Stat. 731; U.S.C, 511
el seq.).
EFFECTIVE DATE: February 3, 1981,
FOR FURTHER INFORMATION CONTACT:
Thomas A. VonGarlem, Director,
Tobaceo Division, Agricultural
Marketing Service, U.S, Department of
Agriculture, Washington, D.C. 20250
(202) 447-2567.
SUPPLEMENTARY INFORMATION: Pursuan!
to the authority contained in the
Tobacco Inspection Act (49 Stat. 731; 7
U.S.C. 511 et seq.), notice is hereby given
that the Department is amending
Subparts B and F of 7 CFR, Part 29,
relating to fees and charges for
permissive inspection of tobacco.

The Department is amending § 29.123
of Subpart B—Regulations, relating to
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fees and changes for services performed
under an agreement and other than
under an agreement. For previous
amendments of Subparts B and F see 21
FR 3669, May 30, 1956; 25 FR 4948, June
4, 1960; 40 FR 44112, September 25, 1975;
41 FR 18425, May 4, 1976; 41 FR 53649,
December 8, 1976; 43 FR 9586, March 9,
1978; and 43 FR 584689, December 21,
1978.

The Tobacco Inspection Act
authorizes official inspection and
grading of tobacco. Such inspection and
gruding service is either mandatory or
permissive. Mandatory inspection, as
defined in 7 CFR 29.71, consists of
inspecting and certifying tobacco, free of
charge. on designated markets, as
defined in 7 CFR 29.1(e), before it is
offered for sale. Permissive inspection,
as defined in 7 CFR 29.56, consists of
mspecting, including sampling and
weighing, and certificating, and is made
available to interested parties on a fee
basis. The Act requires such fees to be
reasonable, and as nearly as possible, to
cover the cost of performing the
services,

Additionally, the Department is
amending § 29.9252 of 7 CFR, Parl 29,
appearing in Subpart F, which
establishes the fees and charges for
permissive inspection of nonquota
Maryland tobacco, U.S, Type 32,
produced and marketed in a quota area.
The amended section provides that the
fees charged for such inspection are the
same as the fees provided for in 7 CFR
29.123, as amended herein.

This amendment updates the
regulations under which permissive
tobacco inspection and grading services
are provided by increasing the hourly
salary fees charged to users of this
service.

Because salaries paid to Federal
employees have been increased under
the provisions of Public Law 95-66 and
Executive Order 12010, it has been
determined that in order to cover the
costs of providing permissive tobacco
inspection, the hourly salary fes must be
increased as provided for herein.

The provisions of 7 CFR, Part 29,
§29.123 and 29.9251, prescribing fees
and charges in connection with the
performance of permissive inspection
are hereby amended by changing the
phrases “$15.50 per hour.” “$18.60 per
hour," and “$23.20 per hour,” to $17.80
per hour,” *21.30 per hour." and “26.70
per hour,"” respectively.

Therefore, the regulations are
amended as follows:

§29.123 Fees and charges.

The fees and charges for inspection
under an agreement or other than under
an agreement are as follows:

(&) Fees and charges for inspection at
redrying plants and receiving points
shall comprise the cost of salaries,
travel, per diem, and related expenses to
cover the cost of performing the service.
Fees shall be for actual time required to
render the service calculated to the
nearest 30-minute period. The base
hourly salary rate shall be $17.80. The
overtime rate for service performed
outside the inspector's regularly
scheduled tour of duly shall be $21.30.
The rate of $26.70 shall be charged for
work performed on Sundays or holidays.

(b) The fees or charges for hogshead,
bale or case inspection shall comprise
the same costs as provided in paragraph
(a) of this section.

(c) The fees or charges for sample
inspection shall comprise the same costs
as provided in paragraph (a) of this
section.

§29.9251 Fees and charges.

Fees and charges for inspection and
certification services performed under
an agreemen! or other than under an
agreement are as follows:

Fees and charges for inspection and
certification services at receiving points
shall comprise the cost of salaries,
travel, per diem, and related expenses to
cover the cost of performing the service.
Fees shall be for actual time required to
render the service calculated to the
nearest 30-minute period. The base
hourly salary rate shall be $17.80. The
overtime rate for services performed
outside the inspector's regularly
scheduled tour of duty shall be $21.30.
The rate of $26.70 shall be charged for
work performed on Sundays or holidays.

It is hereby found and determined that
public procedures with respect to this
amendment are impractical and
unnecessary based on predetermined
needs for amending these regulations to
meet increased inspection costs, Good
cause exists to waive the 60-day
advance notice of the effective date of
this amendment. .

William T. Manley,

Deputy Adnunistrator. Marketing Program
Operations.

January 29, 1981

R Doe. N1-2042 Filed 2-2-81 845 am)

BILLING CODE 3410-02-M

FEDERAL RESERVE SYSTEM
12 CFR Part 217
[Regulation Q; (Docket No. R-0348)]

Interest on Deposits; Technical
Amendments

AGENCY: Board of Governors of the
Federal Reserve System.

AcTION: Technical amendments;
rescission of interpretations.

SUMMARY: Pursuant to its authority
under section 19 of the Federal Reserve
Act, as amended, the Board has
amended Regulation Q (Interest on
Deposits) to incorporate the rules of the
Depository Institutions Deregulgtion
Committee ("DIDC"), adopted pursuant
1o the Depository Institutions
Deregulation Act of 1880. The
amendments to Regulation Q are
technical in nature.

EFFECTIVE DATE: January 15, 1981.

FOR FURTHER INFORMATION CONTACT:
CGilbert T. Schwartz, Assistant General
Counsel (202/452-3625). Anthony F.
Cole, Senior Attorney (202/452-3612) or
John Harry Jorgenson, Attorney (202/
452-3778), Legal Division, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551,

"SUPPLEMENTARY INFORMATION: The

Depository Institutions Deregulation Act
of 1980 (Title Il of Pub. L. 96-221)
transfers to the DIDC the authority
conferred by section 18(j) of the Federal
Reserve Act (12 U.S.C. 371b) upon the
Board (and the similar authority of the
Federal Deposit Insurance Corporation
and the Federal Home Loan Bank Board)
1o prescribe rules relating to the
payment of interest on deposits, The
DIDC has issued final regulations
concerning: (1) withdrawal of interest
from a time deposit (12 CFR 1204.101; 45
FR 31710); (2) payment of interest on a
time deposit after maturity (12 CFR
1204.102; 45 FR 31711); (3) penalty for
early withdrawals on time deposits (12
CFR 1204.103; 45 FR 37801 and 40109)
and the penalty for early withdrawals
from an IRA or a Keogh Plan account
within seven days of opening the
account (12 CFR 1204.113; 45 FR 84887
(4) interest rate ceilings on 26-week
money market time deposits (12 CFR
1204.104) and on 2% year small saver
certificales (12 CFR 1204.106; 45 FR
37804); (5) interest rate ceiling on NOW
accounts (12 CFR 1204.108:; 45 FR 68644 )
and (6) premiums not considered
puyment of interest (12 CFR 1204.109)
finders fees (12 CFR 1204.110),
prepayment of interest and payment of
interest in merchandise (12 CFR
1204.111; 45 FR 68641). In view of these
actions by the DIDC, the Board is
amending Regulation Q to incorporate
these changes. The Board's
interpretations concerning the use of
premiums by member banks (12 CFR
217147}, the prepayment of interest by
member banks (12 CFR 217.140) and the
withdrawal of interest by depositors
prior to maturity (12 CFR 210.154) also




Federal Register / Vol. 46, No. 22 / Tuesday, February 3, 1981 / Rules and Regulations

10453

are being rescinded in view of the
provisions adopted by the DIDC.

The Board has also rescinded section
217.6(i) of Regulation Q, which limits the
advertising of negotiable order of
withdrawal (NOW) accounts to
residents of States in which NOW
accounts are authorized. This provision
is no longer necessary because NOW
accounts may be issued by all
depository institutions nationwide
pursuant to the Consumer Checking
Account Equity Act of 1980 (Title III of
Pub. L, 96-221).

The following table presents the
provisions of Regulation Q that have

been amended by the DIDC's actions.
DIDC nide Q provision
amended

120410 =—Withdrawal Of intecest 217 40
1204, 102~Payment of interost afor matunty ... 217.340)
1204 103—Ponalty for earty withdrawals. ... 2174040
1204 104 —interns! rale colings on 26.week

Mmooy market comficates. .o 21700
1204 108~Imores! rade colings on zh-nu

snall savor cortificotes.. 217.7%)
1204 108-~intervat rate colings on NOW sc-

counts ., 27.7)
1204 am—m not oonwm w

O B e e kot i o 2.
1204 110—Fnden Joes o e nraa
1204 111 —Propaymont of inlecest and  pay-

mend of Inforeet I morchandiee . ... 217947
1204 1013—Fanalty for surly withdrowsd A

and Koogh Plan sccounts within 7 days of

opering the . 274

e &

uper board protations 217,140 and 217.154.

Because these amendments are
necessary to conform the Board's rules
to those of the DIDC, the Board for good
cause finds that the notice, public
procedure, and deferral of effective date
provisions of 5 U.S.C. 553(b) with regard
to these actions are unnecessary and
contrary to the public interest.

Pursuant to the Board's authority
under section 19 of the Federal Reserve
Act (12 US.C. 461, 371b) to prescribe
rules to effectuate the purposes of that
section and to prevent evasions thereof,
Regulation Q (12 CFR Part 217) is
amended as follows:

1. Section 217.3(f) of Regulation Q (12
CFR Part 217.3(f)) is amended by adding
the following sentences:

§2173 [Amended)

(f) No interest after maturily or
expiration of notice.

Provided, however, that a member
bank may provide in any time deposi
contract that if the deposit, or any
portion thereof, is withdrawn not more
than seven days after a maturity date,
interest will be paid thereon al the
originally specified conlract rate. A

member bank may specify in the time
deposit contract that interest will be

paid at any other lower rate. However,
in no event may the rate specified be
less than the current rate paid on
savings deposits by the member bank.
2. Section 217.4(d) {12 CFR Part
217.4(d)) is revised to read as follows:

§217.4 [Amended]

(d) Penalty for early withdrawals.

(1)(i) For time deposit contracts
entered into before July 1, 19879, that
have not been renewed or extended on
or after July 1, 1979, the following
minimum early withdrawal penalty shall
apply. Where a time deposit, or any
portion thereof, is paid g:fore maturity,
a member bank may pay interest on the
amount withdrawn at a rate not to
exceed that prescribed in § 217.7 for a
savings deposit and, in addition, the
depositor shall forfeit three months of
interest payable at such rate. If,
however, the amount withdrawn has
remained on deposit for three months or
less, all interest shall be forfeited.

(ii) For time deposil contracts entered
into, renewed, or extended on or after
July 1, 1979, but prior to June 2, 1980, that
have not been renewed or extended on
or after June 2, 1880, the following
minimum early withdrawal penalty shall
apply:
(A) Where a time deposit with an
original maturity or required notice
period of one year or less, or any portion
thereof, is paid before maturity or before
the expiration of the required notice
period, a depositor shall forfeit at least
three months of interest on the amount
withdrawn at the rate being paid on the
deposit. If the amount withdrawn has
remained on deposit for less than three
months, all interest on the amount
withdrawn shall be forfeited.

(B) Where a time deposit with an
original maturity or required notice
period of more than one year, or any
portion thereof, is paid before maturity
or before the expiration of the required
notice period, a depositor shall forfeit at
least six months of interest on the
amount withdrawn at the rate being
paid on the deposit. If the amount has
remained on deposit for less than six
months, all interest on the amount
withdrawn shall be forfeited. (The
provisions of this subparagraph (ii) may
be applied, with the consent of the
depositor, to lime deposits specified in
paragraph (d)(1)(vi) of this section.)

{iii) For time deposit contracts entered
into, renewed, or extended on or after
June 2, 1980, the following minimum
early withdrawal penalty shall apply:

{A) Where a time deposit with an
original maturity or required notice
period of less than three months, or any
portion thereof, is paid before maturity,

a depositor shall forfeit an amount at
least equal to the amount of interest that
could have been earned on the amount
withdrawn at the nominal (simple
interest) rate being paid on the deposit
had the funds remained on deposit until
maturity.

(B) Where a time deposit with an
original maturity or required notice
period of three months or more to one
vear, or any portion thereof, is paid
before maturity, a depositor shall forfeit
an amount at least equal to three
months of interest earned, or that could
have been earned, on the amount
withdrawn at the nominal (simple
interest) rate being paid on the deposit,
regardless of the length of time the funds
withdrawn have remained on deposit.

(C) Where a time deposit with an
original maturity or required notice
period of more than one year, or any
portion thereof, is paid before maturity,
a depositor shall forfeit an amount at
least equal to six months of interest
earned, or that could have been earned,
on the amount withdrawn at the
nominal (simple interest) rate being paid
on the deposit, regardless of the length
of time the funds withdrawn have
remained on deposit.

{2) Notwithstanding the provisions of
paragraph (d){1), where a time deposit,
or any portion thereof, maintained in an
Individual Retirement Account
established in accordance with 26 U.S.C.
408 is paid before maturity within seven
days after the establishment of the
Individua! Retirement Account pursuant
to the provisions of 26 CFR 1.406-
{1)(d){4), or where a time deposit, or any
portion thereof, maintained in a Keogh
(H.R. 10) Plan account established in
accordance with 26 U.S.C, 401 is paid
before maturity within seven days after
the establishment of the Keogh (H:R. 10)
Plan, a depositor shall forfeit an amount
at least equal to the interest earned on
the amount withdrawn at the nominal
(simple interest) rate being paid on the
deposit.

(3) A member bank, with the
deposilor's consent, may compute the
minimum penalty required to be
imposed on withdrawals from time
deposits opened prior to June 2, 1980, on
the basis of the nominal (simple interest)
rate.

(4) Where necessary to comply with
the requirements of this paragraph, any
interest already paid to or for the
account of the depositor shall be
deducted from the amount requested to
be withdrawn,

{5) Any amendment of a time deposit
contract that results in an increase in
the rate of interest paid or in a reduction
in the maturity of the deposit constitutes
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@ payment of the time deposit before
maturity.

(6) For purposes of computing the
penalty required to be imposed under
this paragraph, under a time deposit
agreement that provides that subsequent
deposits reset the maturity of the entire
account, each deposit maintained in the
account for at least a period equal to the
original maturity of the deposit may be
regarded as having matured individually
and been redeposited at intervals equal
to such period. When a time deposit is
payable only after notice, for funds on
deposit for at least the notice period, the
penalty for early withdrawal shall be
imposed for at least the notice period,

(7) A member bank may permit a
depositor to withdraw interest credited
to a time deposit during any term at any
time during such term without penalty. If
the deposit or account is automatically
renewed on the same terms (including at
the same rate of interest), interest
credited during the preceding term or
terms as well as the renewal term may
be paid at any time during the renewal
term without penalty, unless the deposit
agreement specifically provides
otherwise. If the rate of interest paid
during the renewal term or the maturity
period of the renewal term is different,
interest in the account at the
commencement of the renewal term
shall be treated as principal, and only
interest for the renewal term may be
paid at any time without penalty during
such term,

[8) A time deposil, or a portion
thereof, may be paid before maturity
without a forfeiture of interest as
prescribed by this paragraph in the
following circumstances:

{i) Where a member bank pays all or a
portion of a time deposit representing
funds contributed to an Individual
Retirement Account or a Keogh (H.R. 10)
Plan established pursuant to 28 U.S.C.
(IRC 1854) 408, 401 when the individual
for whose benefit the account is
maintained attains age 59% or is
disabled (as defined in 26 U.S.C. {IRC
1954) 72{m)(7)) or thereafter; or

(if) Where a8 member bank pays that
portion of a time deposit on which
Federal deposit insurance has been lost
as the result of the merger of two or
more Federally insured banks in which
the depositor previously maintained
separate time deposits, for a period of
one year from the date of the merger.

(9) A time deposit, or the portion
thereof requested, must be paid before
maturity without a forfeiture of interest
as prescribed by this paragraph in the
following circumstances:

(i) Where requested, upon the death of
any owner '* of the time deposit funds;

or

(ii) Where requested, when the
owner'' of the time deposit is
determined to be legaily incompetent by
a court or other administrative body of
competent jurisdiction.

§217.6 [Amended]

3. Section 217.6 of Regulation Q (12
CFR Part 217.6) is amended by removing
paragraph (i) and redesignating
paragraph (j) as paragraph (i).

4. Section 217.7 of Regulation Q (12
CFR Part 217.7) is amended by revising
paragraphs (c), (f) and (g) to read as
follows:

§217.7 Maximum rates of interest payable
by member banks on time and savings
deposits.

(c) Savings deposits. No member bank
shall pay interest at a rate in excess of
5% per cent on any savings deposit. No
member bank shall pay interest at a rate
in excess of 5% percent on any savings
deposit that is subject to negotiable
orders of withdrawal, the issuance of
which is authorized by Federal law.

{f) 26-week money market time
deposits of less than $100,000. Excep! as
provided in paragraphs (a), (b) and (d)
of this section, a member bank may pay
interest on any nonnegotiable time
deposit of $10,000 or more, with a
maturity of 26 weeks at a rate not to
exceed the rates set forth below:

proc 1o the date of depost ("84 Rata”)
* B rate phs % of | percent
Rounding rates to the next higher rate is
not permitted and interest may not be
compounded during the term of this
deposit. A member bank may offer this
category of time deposit to all
depositors. However, a member bank
may pay interest on any nonnegotiable
time deposit of $10,000 or more with a
maturity of 26 weeks which consists of
funds deposited to the credit of, or in

! For the purposes of this provision, an “owner”
of time deposil funds is any individual who died or
was determined to be incompetent on or after
August 1, 1678, and who at the time of his or her
doath or dotermination of incompetence had full
legal and beneficial title 1o oll or # portion of such
funds or, at the time of his or her death or
determination of incompetence. had beneficial title
to all or a portion of such funds and full power of
disposition and allenation with respect thereto,

which the entire beneficial interest is
held by:

(1) The United States, any State of the
United States, or any county,
municipality or political subdivision
thereof, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
or political subdivision thereof; or

(2) An individual pursuant to an
Individual Retirement Account
agreement or Keogh (H.R. 10) Plan
eslablished pursuant to 26 U.S.C. (IRC
1954) 408, 401,
at a rate not to exceed the ceiling rate
payable on the same category of deposit
by an Federally insured savings and
loan association or mutual savings
bank.?

(g) Time deposits of less than $100.000
with maturities of 2% years or more.
Except as provided in paragraphs (a),
{b). (d) and (e) of this section, a member
bank may pay interest on any
nonpegotiable time deposit with a
maturity of 2% years or more that is
issued on or after Thursday of every
other week at a rate not to exceed the
hi%her of one-quarter of one per cent
below the average 2% year yield for
United States Treasury securities as
determined and announced by the
United States Department of the
Treasury immediately prior to such
Thursday, or 9.25 per cent. The average
2% year yield will be rounded by the
United States Department of the
Treasury lo the nearest 5 basis points.
Except as provided below, in no event
shall the rate of interest paid exceed
11.75 per cenl. A member bank may
offer this category of time deposil to all
depositors, However, a member bank
may pay interest on any nennegotiable
time deposit with a maturity of 2% years
or more which consists of funds
deposited to the credit of, or in which
the entire beneficial interest is held by:

(1) The United States, any State of the
United Stales, or any county,
municipality or political subdivision
thereof, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
or political subdivision thereof; or

{2) An individual pursuanl to an
Individual Retirement Accoun!
agreement of Keogh (H.R. 10} Plan
established pursuant to 26 U.S.C. (LR.C
1854) 408, 401,

*The colling rute of interest rqyuble for this
Y

cutegory of deposit by Federally insured savings
and loan associations and mutual savings banks I
7.75 per cont when the Bill Rate is 7.25 per cent or
lower. one-half of one per cent above the Bill Rate
when the Bill Rate is ubove 7.25 per cent but below
8.50 per cent, 9.00 ceat whon the Bill Rate is 850
per cent or above but below 8.75 per cent, and one-
quarter of one per cent above the Bill Rute when the
Bill Rate Is 875 per ceat of above.
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at a rate not to exceed the ceiling rate
payable on the same category of deposit
by any Federally insured savings and
loan association or mutual savings
l:.mk. .

5. Section 217.147 of Regulation Q (12
CFR Part 217.147) is revised lo read as
follows:

§217.147 Premiums, Finders Fees,
Prepayment of Interest and Payment of
Interest in Merchandise.

For regulatory provisions relating to
premiums, finders fees, prepayment of
interest and payment of interest in
merchandise refer to 12 CFR 1204.108,
1204.110, 1204.111 and 1204.114.

§§ 217.149, 217.154 [Removed]

0. Sections 217.149 and 217.154 of
Regulation Q (12 CFR §§ 217.149 and
217.154 are hereby removed.

By order of the Board of Gavernors of the
Federal Resarve System, January 15, 1981,
Theodare E. Allison,

Secretary of the Board.
FR Due, 83-4028 Filod 3-3-81: R456 am)
BILLING CODE 6210-01-8

SMALL BUSINESS ADMINISTRATION
13 CFR Part 118
|Amdt. 4]

Handicapped Assistance Loans

AGENCY: Small Business Administration.
AcTION: Final rule,

SUMMARY: The Small Business
Administration is amending its
regulations which govern loan
assistance to organizations, groups, elc.
that provided service to handicapped
persons. The regulations are amended to
clarify that the interest rate SBA will
charge on its portion of a guaranteed
loan remains at the note rate after
purchase, not an arbitrary 8 percent
rate. This amendment is necessary to
implement a provision of Pub. L, 93~
386—The Small Business Amendments
of 1974 which allow the SBA to charge
the rate of interest provided in the note.
EFFECTIVE DATE: February 3, 1981

FOR FURTHER INFORMATION CONTACT:
Questions about this rule can be
directed to: Richard L. Wray, Financial
Analyst, Small Business Administration,
1441 L Street, N.W., Washington, D.C,
20416, (202) 653-6470.

' The ceiling rate of interest payable for this
category of deposit by Pederally insured savings
and loan aasociations and mulval savings banks is
ane-guarter of one per cenl above the rute thal moy
be pald by member banks.

SUPPLEMENTARY INFORMATION: SBA did
receive two phone calls from interested
parties that wanted clarification of the
proposed change that was published on
October 15, 1960 (45 FR 68398). SBA did
not, however, receive any writien
comments on the proposed change.

Accordingly, pursuant to the authority
in section 5(b)(6) of the Small Business
Act (15 U.S.C. 634), § 118.31(d) is revised
to read as follows:

§118.31 Terms and conditions,
(d) The interest rate on SBA's share of
a guaranteed loan after purchase by
SBA shall be the same as in § 120.3(b)(2)
in Part 120 of this chapter,
(Catalog of Federal Domostic Assistance
Program No. 50.021, Handicapped Assistance
Loans)

Dated: January 26, 1981.
Roger H. Jones,
Acting Administrator.
[FR Doc. 61-3584 Flied 3-2-#1 #45 wm)
BILLING CODE 8026-01-M

13 CFR Part 119
[Rev. 2, Amdt. 2}

Economic Opportunity Loans;
Clarification of Interest Rates

AGENCY: Small Business Administration,
ACTION: Final rule,

sSUMMARY: The Small Business
Administration is amending its
regulations which govern loans under
the Economic Opportunity Loan
Program. The amendment clarifies that
the interest rate that SBA will charge on
its portion of a guaranteed loan under
this program will remain at the note rate
after purchase, not an arbitrary 8
percent rate. The amendment is
necessary to implement a provision of
Pub. L. 93-386—The Small Business
Amendments of 1974 which allow the
SBA to charge the rate of interest
provided for in the note.

EFFECTIVE DATE: February 3, 1981,

FOR FURTHER INFORMATION CONTACT:
Questions about this rule can be
directed to: Richard L. Wray, Financial
Analyst, Small Business Administration,
1441 L Street, NW., Washington, D.C,
204186, (202) 653-6470.
SUPPLEMENTARY INFORMATION: SBA did
receive two phone calls from interested
parties that wanted clarification of the
proposed change thal was published on
OctoBer 15, 1980 (45 FR 68399). SBA did
not, however, receive any wrilten
comments on the proposed change.
Accordingly, pursuant to the authority
in section 5(b){6) of the Small Business

Act (15 U.S.C. 834), § 119.31(c) is revised
to read as follows:

§ 119.31 Terms and conditions.
(c) » » »
{3) The interest rate on SBA's share of
a guaranteed loan after purchase by
SBA shall be the same as in § 120.3(b)(2)
in Part 120 of this chapter.
(Catnlog of Federal Domestic Assistunce
Program No. 59.003, Economic Opportunity
Loans)
Dated: January 26, 1981.
Roger H. Jones,
Acting Administrator.
|FR Doc. #1-3685 Filed 2-2-81: 845 am|
BILLING CODE 8025-01-8

CIVIL AERONAUTICS BOARD

14 CFR Part 207

|Reg. ER-1209; Economic Regulations;
Amendment No. 27 to Part 207, Docket
38022)

Charter Trips and Special Services;
Amendment of Rules for Pro Rata and
Single Entity Charters

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB amends its rules
governing pro rata and single entity
charters to remove the limitation on the
commission that carriers can pay to
travel agents and to permit payments
and donations from carriers and travel
agents to charlering organizations or
their individual members.

DATES: Adopted: January 21, 1981.
Effective: January 21, 1981.

FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W,, Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: The
Performance Incentives Company (PIC)
filed a petition to eliminate several of
the Board's rules governing charters in
14 CFR Parts 207 and 208. Specifically,
PIC asked that §$§ 207.23 and 208.202 be
revoked. These two sections apply to
pro rata (affinity) charters and limit the
commission that a travel agent may
receive from a carrier to 5 percent of the
total charter price, or the amount paid to
an agent by a carrier certificated to
serve the route invalved, whichever is
greater. A similar limitation on agent
commissions is found in §8§ 207.52 and
208.302, applicable to single-entily
charters, and in §§ 212.23, 212.52, 214.15,
and 214.42, applicable to charters by
foreign air carriers.
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By EDR-397, 45 FR 26083, April 17,
1980, the Board proposed o revoke
sections dealing with limitations on
agents' commissions and other
provisions limiting affinity charters.
Originally, the 5-percent limitation on
commissions was intended to hold down
the volume of charters lest they detract
from scheduled service. We have
abandoned that policy in favor of letting
market forces decide the service mix
with minimum regulation. In addition,
the Board recently disapproved
intercarrier agreements setting
commission rates for sales of
international (Order 78-8-87) and
domestic (Order 80-2-33) scheduled
transportation. The Board finds no
difference between scheduled and
charter transportation that would justify
a limitation on one group of agents and
not the other. )

All the commenters argued the
commission ceiling was anticompetitive
and supported its elimination. Therefore,
the Board revokes §§ 207.23, 207.52,
208.202, 208.302, 212.23, 212.52, 21415,
214.42. With the removal of the 5-
percent commission limitation, there is
no longer any need to prohibil agents
from receiving compensation from both
direct air carriers and charterers.
Sections 207.30, 208.203, 212.30, and
214.20 dealing with the prohibition
against double compensation are
therefore being revoked.

In its petition, PIC also asked the
Board to reconsider the prohibition of
payments or donations by carriers or
travel agents to the chartering
orgnization or to individual charter
participants found in §§ 207.15, 208.35,
212.12, 214.18 and 214.21. These rules
were designed to prevent a carrier from
making financial arrangements with the
chartering organization that varied from
its charter tariff on file with the Board.
In EDR-397, the Board proposed to
revoke these sections because, with the
abolition of charter tariffs, the reason
for the rule no longer exists. Portions of
§§ 207.43(c), 208.213(c), 212.43(c), and
214.33(¢) dealing with this prohibition
against donations were inadvertently
omiited from the NPRM and are also
revoked by this final rule. Apart from
this oversight, no objection to this
proposed action was made by the
commenters.

Finally, PIC asked the Board to
examine other sections placing
limitations on affinity-group pro rata
charters. These sections 1) require that
passengers on pro rata charters be
characterized as either “member,”
“relative,” or “special,” 2) prohibit the
solicitation of individuals by a carrier -
until the contract with the chartering

group is signed, and 3) prohibit
chartering organizations from making
charges to participants that exceed their
actual cost in making the charter
arrangements, The NPRM suggested no
changes in these provisions.

In its comments, Transamerica
Airlines, Inc. objected to the Board's
refusal to revoke or amend these ¢
provisions. In particular, Transamerica
requested that § 208.200a be revoked so
that carriers can directly solicit
individuals in an affinity group before a
charter contract is signed. In addition, it
requested that carriers be permitted to
employ people to solicit and coordinate
members of an affinity group to make a
charter flight. Transamerica argued that
the current prohibitions infringe on
carriers' First Amendment Rights by
limiting the promotion of their product.

Affinity charters are designed for
existing groups or organizations sharing
a common interest other than a
particular charter flight. The group as a
whole, rather than its individual
members, contracts with a carrier for air
transportation services without the aid
of an intermediary charterer. The
absence of a middleman and the
combined strength of an existing
organization whose members share a
common interest make a heightened
level of consumer protection for the
individual passenger unnecessary. The
affinity group passenger must be
distinguished from the Public Charter
passenger who contracts with an
intermediary charterer with whom he.
has no connection apart from the charter
flight. Because the Public Charter
passenger has no group to protect his
rights, greater consumer protection
requirements are imposed on Public
Charters.

The Board proposed to eliminate
affinity charters and replace them
entirely with Public Charters. Because of
the opposition of many organizations,
the Board in SPR-149, 43 FR 38604,
August 18, 1978, decided to authorize the
new Public Charters but to allow affinity
charters to continue. However, as long
as we malntain financial protection
requirements for Public Charlers, we
need these restrictions to limil and
define the type of charters that may be
run without them. If a carrier wishes to
directly solicit members of a group, it
may do so as long as it complies with
the financial security and consumer
protection provisions of Part 380,

Transamerica also objected to the
Board's refusal to revoke § 208.213 (c)
and (d), dealing with charter costs.
These comments are the subject of an
NPRM, EDR-419, issued today.

Most of the remaining comments
requested the Board to further liberalize

its affinity charter requirements.
Specifically, Transamerica requested the
Board to reconsider the present
limitation on one-way affinity charter
flights, interminingling of passengers
between pro rata charter flights, the 6.
month membership requirement, and the
requirement that the charterer provide
information on its passengers. These
suggestions were recently considered
and denied in ER-1178, 45 FR 40572,
June 16, 1980, ER-1177, 45 FR 40574, June
186, 1980, ER-1178, 45 FR 40575, June 16,
1980, and ER-1178, 45 FR 40575, June 16,
1980. Because no new argument for
amending these rules has been
advanced, no change is made by this
issuance.

Finally, two commenters requested
the Board to act in other rulemakings
dealing with charter flights, Two of the
rulemakings are no longer pending, and
a final rule will be issued shortly in the
third. EDR-311, 41 FR 48424, October 21,
1976, proposed to amend the charter
rules involving “low-ball" affinity
charter price quotations. That
rulemaking was terminated by EDR-
3288, 45 FR 81640, September 17, 1980,
when the Board decided that the
practice of stating taxes and incidental
charges separately from the basic tour
price was not in itself an unfair and
deceptive practice. ER-1126, 44 FR
33053, June B, 1979 adopted, in
substance, the proposal in EDR-382, 44
FR 36065, June 20, 1979, to reduce the
minimum charter size for pro rata and
single entity charters from 40 to 20
persons and to require a warning in all
solicitation malerials for pro rata
charters. A final rule involving
verification of charter passenger lists as
discussed in EDR-394, 45 FR 2331,
January 11, 1980, will be issued shortly.

Since this rule relieves a restriction
the Board finds that it may take effect
immediately.

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 207, Charter
Trips and Special Services, as follows:

1. The authority for Part 207 is:

Authority: Secs. 101(3), 102, 204, 401, 403,
404, 407, 411, 416, 418, 1002, Pub, L. 85-726, as
amended, 72 Stal. 737, 740, 743, 754, 758, 760,
766, 769, 771, 788; 91 Stat. 1284; 49 U.S.C. 1301,
1302, 1324, 1371, 1373, 1374, 1377, 1381, 1366,
1388, 1482,

§§ 207.15, 207.23, 207.30, 207.52
[Reserved]
2. Sections 207.15, 207.23, 207.30, and

207.52 are removed and reserved.
3. Section 207.43(c] is revised to read:

§ 207.43 Charter Costs.
(c) Reasonable administrative costs of
organizing the charter may be divided
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among the charter participants. Such
cost may include a reasonable charge
for compensation to members of the
charter organization for actual labor and
personal expenses incurred by them.
Such charge shall not exceed $300 (or
$500 where the charter participants
number more than 80) per round-trip
flight.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secrelary.
FR Doc. #1-3670 Filed 2-2-81; 8:48 em]
BILLING CODE 6320-01-M

14 CFR Part 208

|Economic Regulations Amendment No. 27
to Part 208, Docket: 38022; Regulation ER-
1210]

Terms, Conditions, and Limitations of
Certificates To Engage Iin Charter Air
Transportation; Amendment of Rules
for Pro Rata and Single Entity Charters

AGENCY: Civil Aeronautics Board.
AcTion: Final rule.

suMMARY: The CAB amends its rules
governing pro rata and single entity
charters to remove the limitation on the
commission that carriers can pay to
travel agents and to permit payments
and donations from carriers and travel
agents to chartering organizations or
their individual members.

DATES: Adopted: January 21, 1981,
Effective: January 21, 1981.

FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1209,
adopted today.

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 208, Terms,
Conditions, and Limitations of
Certificates To Engage in Charter Air
Transportation, as follows:

1. The authority for Part 208 is:

Authority: Secs. 101(3), 102, 204, 401, 403,
404, 407, 411, 416, 417, 1002, Pub. L. 85-726, 72
Stul, 737, 740, 743, 754, 758, 760, 766, 769, 771,
788, 76 Stal. 145; 49 U.S.C. 1301, 1302, 1324,
1371, 1373, 1374, 1377, 1381, 1386, 1387, 1452.

§§ 208.35, 208.202, 208.203, 208.302
|Reserved]

2, Sections 208.35, 208.202, 208.203,
and 208.302 are removed and reserved.
SaScction 208.213(c) is amended to

read:

§208.213 Charter costs.

(c) Reasonable administrative costs of
organizing the charter may be divided
among the charter participants. Such
costs may include a reasonable charge
for compensation to members of the
charter organization for actual labor and
personal expenses incurred by them.
Such charge shall not exceed $300 (or
$500 where the charter participants
number more than 80) per round-trip
flight.

4. Section 208.301 is revised lo read:

§208.301 Terms of service.

The provisions of Subpart A of this
parl, except paragraph (f) of § 208.32,
shall apply to charters under this
subpart.

By the Civil Aeronautics Board.

Phyllis T. Kaylor,

Secretary.

|FR Doc. 81-2679 Flled 23-3-01); 845 am)
BILLING CODE 6320-01-M

14 CFR Part 212

[Economic Regulations Amendment No. 37
to Part 212, Docketl: 38022; Regulation ER-
1211]

Charter Trips by Foreign Air Carriers;
Amendment of Rules for Pro Rata and
Single Entity Charters

AGENCY: Civil Aeronautics Board.

ACTION: Final rule.

SUMMARY: The CAB amends its rules
governing pro rata and single entity
charters to remove the limitation on the
commission that carriers can pay to
travel agents and to permit payments
and donations from carriers and travel
agents to the chartering organization or
its individual members.

DATES: Adopted: January 21, 1961.
Effective: January 21, 1981.

FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442,

SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1209,
adopted today.

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 212, Charter
Trips by Foreign Air Carriers, as
follows:

1. The authority for Part 212 is:

Authority: Secs. 101(3), 102, 204, 401, 402,
403, 404, 407, 411, 416, 1002, Pub. L. 85-726, as
amended, 72 Stal, 737, 740, 743, 754, 757, 758,
760, 766, 769, 771, 788, 49 U.S.C. 1301, 1302,
1324, 1371, 1372, 1373, 1374, 1377, 1381, 1386,
1482

§§212.12, 212.23, 212.30, 212.52
[Reserved)

2. Sections 21212, 212.23, 212.30 and
212.52 are removed and reserved.

3. Section 212.43(c) is revised to read:

§212.43 Charter costs.

{c) Reasonable administrative costs of
organizing the charter may be divided
among the charter participants. Such
cost may include a reasonable charge
for compensation to members of the
charter organization for actual labor and
personal expenses incurred by them.
Such charge shall not exceed $300 {or
$500 where the charter participants
number more than 80) per round-trip
flight.

By the Civil Acronautics Board.

Phyllis T. Kaylor,

Secretory.

(¥R Doc. 83-3650 Filed 2-2-81: 8:45 am)
BILLING CODE 6320-01-M

14 CFR Part 214

[Economic Regulations Amendment No. 33
to Part 214, Docket: 38022; Regulation ER-
1212)

Terms, Conditions, and Limitations of
Forelgn Air Carrier Permits Authorizing

Charter Transportation Only;
Amendment of Rules for Pro Rata and

Single Entity Charters

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB amends its rules
governing pro rata and single entity
charters to remove the limitation on the
commission that carriers can pay o
travel agents and to permit payments
and donations from carriers and travel
agents to chartering organizations or
their individual members.

DATES: Adopted: January 21, 1981.
Effective: January 21, 1881,

FOR FURTHER INFORMATION CONTACT:
David Schaffer, Office of the General
Counsel, Civil Aeronsautics Board, 1825
Connecticut Avenue, N.W,, Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: A full
discussion of this action is in ER-1209,
adopted today.

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 214, Terms,
Conditions, and Limitations of Foreign
Air Carrier Permits Authorizing Charter
Transportation Only, as follows:

1. The authority for Part 214 is:
Authority: Secs. 101(3), 102, 204, 401, 402,
403, 404, 407, 411, 416, 1002, Pub, L. 85-726. as
amended, 72 Stat. 737, 740, 743, 754, 757, 758,

760, 766, 769, 771, 768: 49 U.S.C. 1301, 1302,
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1324, 1371, 1372, 1373, 1374, 1377. 1381, 13686,
1482

§§ 214.15, 214,16, 214.20, 214.21, 214.42
[Removed]
2. Sections 214.15, 214.16, 214.20,
214,21, 214.42 are removed and revoked.
3. Section 214.33(¢) is revised to read:

§207.33 Charter costs.

(c) Reasonable administrative costs of
organizing the charter may be divided
among the charter participants. Such
cost may include a reasonable charge
for compensation to members of the
charter organization for actual labor and
personal expenses incurred by them.
Such charge shall not exceed $300 (or
8500 where the charter participants
number more than 80) per round-trip
flight.

By the Civil Aeronautics Board.

Phyllis T. Kaylor,

Secretary.

[FR Doc. 81-3681 Filed 2-2-41:; 845 am|
BILLING CODE 6320-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1212
Safety Standard R

equiring Oxygen
Depletion Safety Shutoff Systems for
Unvented Gas-Fired Space Heaters;
Correction to Final Rule

AGENCY: Consumer Product Safety
Commission.
ACTION: Final rule; correction,

SUMMARY: The Commission corrects the
document publishing its findings
regarding the standard for unvented gas-
fired space heaters by numbering the
undesignated paragraphs in one section.
This action is taken for convenience in
referencing that portion of the codified
standard.

DATES: The correction is effective
February 3. 1981.

FOR FURTHER INFORMATION CONTACT:
Stephen Lemberg, Assistant General
Counsel (202) 634-7770. Consumer
Product Safety Commission,
Washington, D.C. 20207,
SUPPLEMENTARY INFORMATION: In the
Federal Register of Sepltember 17, 1980
(45 FR 81880), the Commission published
a safety standard requiring oxygen
depletion safety shutoff systems (ODS)
for unvented gas-fired space heaters (16
CFR Part 1212). Al § 1212.9(i) appeared
the Commission's findings regarding the
reasonable necessity of the rule to
eliminate or reduce an unreasonable
risk of injury and that the issuance of

the rule is in the public interest (45 FR
61937, 61938). This paragraph contains
ten (10) undesignated subparagraphs
which make it difficult to refer to or
provide a citation to.

§1212.9 [Corrected]

Accordingly, for purposes of
convenience, § 1212.9(i) of Title 16 of the
Code of Federal Regulations is corrected
by numbering the 10 undesignated
paragraphs (1) to (10), consecutively.

Dated: January 28, 1961,

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 81-3714 Filed 3-2-81: 845 am|
BILLING CODE 6355-01-M

— —- —

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 4
[Docket No. RM 80-65]

Exemption From All or Part of Part | of
the Federal Power Act of Small
Hydroelectric Power Projects With an
Installed Capacity of Five Megawatls
or Less

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order Denying Rehearing of
Order No. RM80-65.

SUMMARY: The Federal Energy
Regulatory Commission denies two
applications for rehearing of the order
establishing a case-specific procedure of
exempting from all or part of Part I of
the Federal Power Act any small
hydroelectric power project with a
proposed installed capacity of 5
megawatts or less. The applications
raised no new issues that would serve
as a basis on which to grant rehearing,
FOR FURTHER INFORMATION CONTACT:
Kristina Nygaard, Acting Assistant
General Counsel for Hydroelectric
Licensing, Office of the General
Counsel, 825 N. Capitol Street, N.E.,
Washington, D.C. 20426, (202) 357~
8448
James Hoecker, Division of Regulatory
Development, Office of the General
Counsel, 825 N. Capitol Street, N.E.,
Washington, D.C. 204286, (202] 357~
8342
SUPPLEMENTARY INFORMATION:

Before Commissioners: George R. Hall,
Acting Chairman; Mutthew Holden, Jr., and ).
David Hughes.

In the matter of final rule governing
exemption from all or part of Part | of

the Federal Power Act of small
hydroelectric power projects with an
installed capacity of 5 megawatis or
less: Order denying rehearing of Order
No. 106.

Issued: January 27, 1981,

On November 7, 1980, the Commission
issued Order No. 106 in Docket No.
RMB80-85. Order No. 108 establishes a
case-specific procedure for exempting
from all or part of Part I of the Federal
Power Act [Act) any small hydroelectric
power project with a proposed installed
capacity of 5 megawatts or less. The rule
implements in part section 408 of the
Energy Security Act of 1980 (ESA) and
creates Subpart K of Part 4 of the
Commission's regulations, effective
immediately.

Timely applications for rehearing of
Order No. 108 have been filed with the
Commission by the Connecticut
Municipal Electric Energy Cooperative
and the City of Santa Clara, California
(Municipalities) and by the American
Public Power Association (APPA). On
January 7, 1981 the Commission found
that additional time was required to
consider the applications for rehearing
and granted rehearing solely for
purposes of further consideration. We
now address the issues raised in those
applications.

First, APPA and Municipalities argue
that, contrary to Congressional intent
and the provisions of section 408 of the
Energy Security Act of 1980, Order No.
106 eliminates the system of state and
municipal preference established in
section 7(a) of the Act, insofar as the
preference applies to projects at existing
dams and natural water features.' The
applicants contend that the rule thereby
makes public entities subservient to
individuals who own small hydropower
sites. It is argued that the Commission is
obliged to reconcile the exemption
process and section 7{a) of the Act and
to preserve the existing public
preference system in all instances. The
basis of this position is the
Congressional directive, in section 405
of PURPA., that the Commission comply
fully with specified environmental

! Section 4.108(b) of the rule permits only persons
holding the réal property interests necessary to
develop and oporate a proposed project (where any
non-Federal lands are involved) to apply for
exemption of the project. Under § 4104, public
entities that apply for preliminary permits o
licenses that compete with exemption applications
will be governed by the rales that apply to any
permit or license applicant. The Commission will
not afford municipalities the preference under
section 7{a) of the Act to which they would
otherwise be entitled if they were compoting only
with applicants for permits or licotises, rather than
with an applicant for exemption from licensing,




Federal Register /| Vol. 46, No. 22 / Tuesday, February 3, 1981 / Rules and Regulations

10459

statutes “and any other provision of
Federal law." #

The Commission addressed the issues
raised by APPA and Municipalities in
Order No. 106. As we stated there,
section 408 of the ESA clearly enables
the Commission to exempt small
hydroelectric power projects wholly or
in part from application of the
requirements of Part I of the Acl. Section
7{a) is part of Part 1. However, APPA
and Municipalities maintain, in effect,
that the statute requires exemption from
any provision or Part I of the Act, except
section 7{a). This is an interpolation.
While the statute gives the Commission
discretion to choose whether to apply
section 7(a) to exemptible projects, the
Commission cannot read into the statute
a prohibition against exemption from
section 7{a) which is clearly not there
and not articulated by the Congress
elsewhere.

The applicants’ reliance on the
language in both section 405(b) of
PURPA and the report of the conferees
on the ESA.? requiring compliance with
“any other provision of Federal law,"”
does not support the applicants’ position
that uniform application of the
preference provision was mandated by
Congress. If, as APPA contends, the
conferees intended that section 408 of
the ESA “was not 1o be regarded as
superseding provisions of any Federal
law.” * the Commission’s authority to
provide exemption from licensing or
other requirements of the Act would be
a nullity.

APPA puts forth the related assertion
that the statute must be read to provide
that the Commission may exempt a
project from licensing only where no
competing license or preliminary permit
application is filed. In other words, the
licensing process and the attendant
preference for municipal and state
applicants would take precedence over
the exemption process. The Commission
considered this APPA interpretation
before issuing the final rule and
continues to believe thal nothing in the
ESA compels that position. Indeed. the
policies of encouraging the development
of hydropewer and minimizing the
delays that accompany competing

*This und reluted arguments are made in an
application for rehearing filed by the Municipal
Electric Utilitles of Wisconsin and the City of
Sthawano, Wiscansin which was not filed oo »
timely basis and wans therelore dismissed. Were the
Commission to consider that application. it would
find its urguments for rehearing similardy
unimuunlve for the same ressons stated in this
oarger.

*H. Rept.. No. 86-1104, 96th Congress. 24 i

applications militate against it.

In addition, the Commission does not
agree with the assumptions that underlie
the applicants’ desire to apply the public
preference to the exemption process.
Order No. 106 does not abolish or repeal
section 7(a); nor does it seriously
disadvantage a public entity that wishes
to develop a small hydroelectric power
project. Although only project owners
may apply for exemption of any project
that requires non-public lands for
development, a public entity will
frequently be a project owner. If a state
or municipality is nol a project owner, it
may still negotiate with the current
project owner in order to obtain the
necessary real property interests.
Finally, a public entity may obtain by
condemnation under state law what it
fails to obtain by contract, in which case
it must pay the owner the fair
compensation for the project.

It is the judgment of the Commission
that the exemption procedure in Order
No. 106 will promote development of
new hydropower potential that, in the
face of a perceived regulatory burden,
the delays accompanying evaluation of
competing applications, or the statutory
advantage afforded competing public
entities under section 7{a), might remain
untapped for the near future. In addition,
the Commission has concluded that the
effectiveness of any exemption for
projects utilizing non-public lands
depends on preferring, and thereby
encouraging development by, the person
who has invested in and owns the
project and is presently able to develop
it by virtue of existing property rights.

In a second area oF cgsagrcement with
Order No. 106, Municipalities and APPA
objéct to an exemption of unlimited term
for small hydroglectric power projects.
This, states Municipalities, “would put
substantial hydroelectric resources
beyond the realm of regulation in the
public interest * * *." *In large part,
Congress intended this result. Section
408 of the ESA does not require a
qualified exemption from Part [ of the
Act. However, the Commission has
taken several steps which it believes to
be in the public mterest. Order No. 106
prescribes terms and conditions for any
exempted project, including the threat to
revoke an exemption for violation of
such conditions, and permits future
investigation and enforcement action by
the Commission. It also allows submittal
of an application for license for a project
which may be mutually exclusive with
an exempted project, if such license

June 19, 1980,
* Potition of American Public Power Association
{ur Rehoaring, (December 8, 1880), ut 4.

* Application for Rehewring by the Connecticut
Municipal Blectric Energy Cooperative and the Clty
of Sants Clars, California (December 8, 1980) i 7.

applicant proposes a significantly better
plan of development for the available
water resources. Nevertheless, if the
rule provided for a limited term
exemption and a series of regularized
monitoring practices, the exemption
would, as we stated in Order No. 106,
constitute another form of hydropower
license. Such a result is unnecessary and
undesirable.

Municipalities also maintain that the
120-day automatic exemption provision
is incompatible with any situation
where competing license and exemption
applications are filed (section
4.104(e)(2)). because the Commission
might be unable to make the requisite
findings of fact in that time. The
Commission finds this objection to be
unfounded because § 4.105(b)(5)(iv)
provides for suspension of that deadline
for the very reason mentioned by
Municipalities.

Both Municipalities and APPA claim,
without argument, that requiring a
proposed capacity of at least 7.5
megawatts in any license application for
an exempted project discourages
comprehensive development of
hydropower resources. Although the
Commission, as a rule, will not accept
any license or permit application for an
exempted project, § 4.104{c)(2)(i) permits
a non-owner o propose more
comprehensive use of water resources
that would otherwise be removed from
market competition under the
exemption. The threshold chosen will, in
the Commission's judgment, assure that
the increased installed generating
capacity proposed by such license
applicant is sufficient to warrant the
regulatory burden of evaluating the
relative merits of competing applications
and substituting a licensing proceeding
for the exemption process.

For the reasons stated above, the
Commission finds no basis on which to
grant the requested rehearing.

The Commission orders:

The applications for rehearing
submitted by the American Public
Power Association and by the
Connecticut Municipal Electric Energy
Cooperative and the City of Santa Clara,
California in Docket No. RM80-65 are
hereby denied.

By the Commission.
Lois D. Cashell,
Acting Secretary.
|FR Doc. 813722 Filed 3-2-81: 845 wm|
BILLING CODE 6450-85-M
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18 CFR Part 271

[Docket No. AM79-76 (Louisiana-1); Order
No, 129]

High-Cost Gas Produced From Tight
Formations; Final Rule
Issued January 27, 1981,

AGENCY: Federal Energy Regulatory
Commission.

AcTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107{c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs, Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the Louisiana Office of Conservation
that the Arkadelphia Formation
designated as a tight formation under

§ 271.703(d).

EFFECTIVE DATE: January 27, 1981,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8307, or Ting
Chin, (202) 357-8595/John Basset, (202)
357-8589.

The Commission hereby amends
§ 271.703(d) of its regulations to include
the Arkadelphia Formation as a
designated tight formation eligible for
incentive pricing under § 271.703. The
amendment was proposed in a Notice of
Proposed Rulemaking by Director,
OPPR, issued October 28, 1880 (45 FR
72687, November 3, 1980) ' based on a
recommendation by the Louisiana Office
of Conservation (Louisiana) with
§ 271.703(c), that the Arkadelphia
Formation be designated as a tight
formation.

Evidence submitted by Louisiana and
one commenter supports Louisiana's
assertion that the Arkadelphia
Formation meet the guidelines contained
in § 271.703(c)(2). The Commission
concurs with the Louisiana
recommendation.

This amendment shall become
effective immediately. The Commission
has found that the public interest

'C ts were requested and recelved. No
party requested a public hearing in this proceeding
ond no hoaring was held.

dictates that new natural gas supplies
be developed on an expedited basis, and
therefore, incentive prices should be
made available as soon as possible. The
need to make incentive prices available
immediately establishes good cause to
waive the thirty-day publication period.
(Department of Energy Organization Act, 42
U.S.C. § 7101 et seg.: Natural Gas Policy Act
of 1878, 15 U.S.C. § 3301-3432: Administrative
Procedure Act, 5 U.S.C. 553)

For the reasons stated herein, Part 271
of Subchapter 1, Title 18, Code of
Federal Regulations, is amended as set
forth below, effective January 27, 1981.
Lois D, Cashell,

Acting Secretary. :

Section 271.703(d) is amended by
adding new subparagraph (15) to read as
follows:

§271.703 Tight formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the
designated tight formations is located in
the Commission's official file for Docket
No. RM79-78, subindexed as indicated,
and is also located in the official files of
the jurisdictional agency that submitted
the recommendation.

(1) The Cotton Valley Group in Texas.

(2) The Mancos “B" Formation in
Colorado, * * *

(3) The Frontier Formation in
Wyoming. * * *

(4) The Mesaverde Formation in
Wyoming. * * *

(8) The Austin-Mississippian
Formation in New Mexico. * * *

(8) The Mancos “B"” Formation in
Colorado. * * *

(7) The Fort Union Formation in
Colorado. * * *.

(8) The Mesaverde Formation in
Colorado. * * *

(9) The Mancos Formation to the base
of the Mancos “B" Zone in Colorado.

(10) The Canyon Sandstone Formation
in Texas, * * *

(11) The Wattenberg ] Sand
Formation in Colorado. * * *

(12) The Cisco Sandstone Formation
in Texas, * * *

(13) The Vicksburg UV Formation in
Texas, * * *

(14) The Vicksburg Y Formation in
Texas.* * *

(15) The Arkadelphia Formation in
Louisiana. RM79-76 (Louisiana-1)

(i) Delineation of formation. The
Arkadelphia Formation is found in
Union Parish, Louisiana.

(if) Depth. The Arkadelphia Formation
is defined as that formation occuring
between the measured depths of 2,028
feet and 2,080 feet.

[FR Doc. $1-3720, Filed 2-2-81; 345 am)
BILLING CODE 6450-85-M

18 CFR Part 271

[Docket No. RM79-76 (Wyoming-3; Order
No. 128]

High-Cost Gas Produced From Tight
Formations; Final Rule
Issued January 27, 1981

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

summaRy: The Federal Regulatory
Commission is authorized by section
107(c)(5) of the Natural Gas Policy Act
of 1978 to designate certain types of
natural gas as high-cost gas where the
Commission determines that the gas is
produced under conditions which
present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cost gas which may
receive an incentive price (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the Wyoming Oil and Gas
Conservation Commission that the Fort
Union Formation be designated as a
tight formation under § 271.703(d).
EFFECTIVE DATE: January 27, 1981,
FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8307, or Viclor
Zabel, (202) 357-8559.

The Commission hereby amends
§ 271.703(d) of its regulations to include
the Fort Union Formation in the
Pinedale Field Sublette County,
Wyoming as a designated tight
formation eligible for incentive pricing
under § 271.703. The amendment was
proposed in a Notice of Proposed
Rulemaking by Director, OPPR, issued
November 28, 1980 (45 FR 76700,
October 20, 1980) ! based on a
recommendation by the Wyoming Oil
and Gas Conservation Commission
(Wyoming) in accordance with
§ 271.703(c), that the Fort Union
Formation be designated as a tight
formation.

'C ts were requested and received. No
party requested a public hearing in this proceeding
und no hearing was held.
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Evidence submitted by Wyoming and
one commenter supports Wyoming's
assertion that this formation meet the
guidelines contained in § 271.703(c)(2).
The Commission adopts the Wyoming
recommendation.

This amendment shall become
effective immediately. The Commission
has found that the public interest
diclates that new natural gas supplies
be developed on an expedited basis, and
therefore, incentive prices should be
made available as soon as possible. The
need to make incentive prices available
immediately establishes good cause to
waive the thirty-day publication period.
(Depurtment of Energy Organization Act, 42
U.S.C. 7101 ef soq.; Natural Gas Policy Aot of
1978, 15 U.S.C. 3301-3432; Administrative
Procedure Act, 5 U.S.C. 553)

For the reasons stated herein, Part 271
of Subchapter L, Title 18, Code of
Federal Regulations, is amended as sel
forth below, effective Janvary 27, 1981,

Lois D. Cashell,
Acting Secretary.

Section 271.703(d) is amended by
adding new subparagraph (16) to read as

follows:
§271.703 Tight formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the
designated tight formations is located in
the Commission's official file for Docket
No. RM78-76, subindexed as indicated,
and is also located in the official files of
the jurisdictional agency that submitted
the recommendation.

(1) The Cotton Valley Group in Téexas.

(2) The Mancos “B" Formation in
Colorada, * * *

(3) The Frontier Formation in
Wyoming. * * *

(4) The Mesaverde Formation in
Wyoming. * * *

(8) The Austin-Mississippian
Formation in New Mexico. * * *

(6) The Mancos “B" Formation in
(.‘ulurado. L

(7) The Fort Union Formation in
Colorado. * * *

(8) The Mesaverde Formation in
Colorado. * * *

(9) The Mancos Formation to the bose
(.ﬂ' the Mancos 8" Zone in Colorudo.

(10) The Canyon Sandstone Formation
in Texas, * * *

(11) The Wattenberg | Sand
Formation in Calorado. * * *

(12) The Cisco Sandstone Formation
in Texgs. * * *

(13) The Vicksburg UV Formation in
Texas. * * *

(14) The Vicksburg Y Formalion in
Texas.* * *

(15) The Arkadelphie Formation in
Louisiana. * * *

(18) The Fort Union Formation in
Wyoming. RM79-76 (Wyoming-3)

(i) Delineation of formation. The Fort
Union Formation is found in Pinedale
Field in Sublette County, Wyoming.

(ii) Depth. The Fort Union Formation
is defined as that formation occurring
between the Wasatch Formation above
and the Lance Formation below, at an
average measured depth interval of
7.258 feel to 10,516 feel.

[PR Do 81-3721 Filed 3-3-81; £48 ami}
BILLING COOE 8450-85-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 75F-0083]

Indirect Food Additives: Adjuvants,
Production Alds, and Sanitizers;
Antioxidants and/or Stabilizers for

Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Finsl rule.

suMmARY: The food additive regulations
are amended to provide for the safe use
of dimethyltin/monomethyltin
isooctylmercaptoacetates as a stabilizer
for use in the manufacture of rigid
polyvinyl chloride water pipe. This
action is in response to a petition filed
by Carstab Corp. (formerly Cincinnati
Milacron Chemicals, Inc.).

DATES: Effective February 3, 1981;
objections by March 5, 1881.

ADDRESS: Wrilten objections to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
Vir D. Anand, Bureau of Foods (HFF-
334), Food and Drug Administration, 200
C St. SW., Washington, D.C. 20204, 202-
472-5600.

SUPPLEMENTARY INFORMATION: A nolice
published in the Federal Register of June

16, 1975 (40 FR 25501) announced that a
food additive petition (FAP 4B2964) had
been filed by Carstab Corp., West St.,
Cincinnati OH 45215 (formerly
Cincinnati Milacron Chemicals, Inc.,
West St., Reading, OH 45215), progsing
that the food additive regulations
amended o provide for the safe use of
dimethyltin/monomethyltin
isooctylmercaploacetates as a stabilizer
for use in the manufacture of rigid
polyvinyl chloride polymeric articles
intended for use in contact with dry
food. Subsequently, the petitioner
amended the petition by deleting the
coverage reguested abeve and
proposing that the food additive
regulations be amended to provide for
the safe use of the additive as a
stabilizer for use in the manufacture of
rigid polyvinyl chloride water pipe only.
The notice of this amendment was
published in the Federal Register of June
17, 1976 (41 FR 24621).

Subsequent to the publication of the
amended filing notice, the Food and
Drug Administration (FDA) executed a
memarandum of understanding (MOU}
with the Environmental Protection
Agency (EPA), with regard to the control
of direct and indirect additives to and
substances in drinking water (44 FR
427785, July 20, 1978). The MOU assigned
responsibility for drinking water
udditives to EPA, excep! in two areas
traditionally regulated by FDA:
additives added to water, either directly
or indirectly, in a food manufacturing
plant, and additives in bottled water.
The present final regulation is being
promulgated in response to FDA's
responsibility for additives in water
used in food manufacturing and/or
processing plants.

FDA has evaluated data in the
petition and other relevant material, and
concludes that § 178.2010 should be
amended to include the petitioned food
additive as sel forth below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C, 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 178 {s
amended in § 178.2010 by alphabetically
inserting in the list of substances in
paragraph (b) a new item to read as
follows:

§ 178.2010 Antioxidants and/or stabllizers
for polymers.

(b)- Al o
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Any person who will be adversely
affected by the foregoing regulation may
al any time on or before March 5, 1981,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5000 Fishers Lane, Rockville, MD
20857, written objections thereto and
may make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Bach numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right toa
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intented to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Four copies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation.
Received objections may be seen in the
above office between the hours of 9 a.m.
and 4 p.m., Monday through Friday.

E[fccme date. This regulation s all
become effective February 3, 1981,

(Secs. 201(s), 409, 72 Stal. 1784-17868 as
amended (21 U.S.C. 321(s), 348)) '

Dated: January 23, 1961.

William F. Randolph,

Acting Associate Comunissioner for
Regulatory Affairs.

[FR Do 61-3000 Pilord 2-2-81; 543 am)
BILLING CODE 4110-03-M

21 CFR Part 510

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration.
Action: Final Rule.

summAaRy: The Food and Drug
Administration (FDA) amends the

animal drug regulations to reflect a
change of sponsor for several new
animal drug applications (NADA’s) from
Hess & Clark Division of Rhone-Poulenc,
Inc., to Hess & Clark, Inc., and to reflect
that Rhone-Pouleng, Inc., continues as
sponsor of certain other NADA's,
Supplemental NADA's filed by the firm
provide for this change.

EFFECTIVE DATE: February 3, 1061,

FOR FURTHER INFORMATION CONTACT:
David P. Ducharme, Bureau of
Veterinary Medicine (HFV-140), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
2280.

SUPPLEMENTARY INFORMATION: Rhone-
Pouleng, Inc., P.O. Box 125. Black Horse
Lane, Monmouth Junction, N 08852,
filed several supplemental NADA's
providing for a change of sponsor from
Hess & Clark, Division of Rhone-
Poulenc, Inc., to Hess & Clark, Inc.
Rhone-Poulenc will continue to sponsor
several other NADA's. The list of
sponsor names and addresses in 21 CFR
510.600(c) Is amended lo reflect the
change of sponsors,

This action, the change of sponsor for
several NADA's, does not involve
changes in manufacturing facilities,
equipment, procedures, or personnel.
Under the Bureau of Veterinary
Medicine's supplemental approval
policy (42 FR 64357; December 23, 1977),
approval of this action did not require a
reevaluation of the safety and
effectiveness data in the parent
applications.

The agency has determined pursuant
to 21 CFR 25,24(d)(1){i}) (44 FR 71742;
December 11, 1979) that this action is of
a type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impac! statement
is required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 510,600 is
amended in paragraph (c¢)(1) by deleting

the sponsor name in the entry for “Hess
& Clark, Division of Rhone-Poulenc,
Inc.,” and inserting in its place the name
“Hess & Clark, Inc.,” and by adding a
new entry for “Rhone-Poulenc, Inc..'; in
paragraph {c}){2) in the entry for “011801"
by deleting the firm name and inserting
in its place “Hess & Clark, Inc.," and by
adding & new entry for "011526," to read
as follows:

§ 510,600 Names, addresses, and drug
iabeler codes of sponsors of approved
applications.

(c). . »

(1’. L

Firmn name and addrons

mscmmmmmm
Ashiand, OH 44805 ... sy 011001

. . . .
Wm.P.OBo-!?S.MM
Lang, Monmadth Junction, NJ 08852 .

01152¢

(2)- -

Orug
e

cods

011528  Rhcne-Pouenc, Inc., P.O. Box 129, Black Home
Lane, Monmouth Junchon, NJ 08852

011807 Hess & Clark, Inc, Sovanth and Orange Sts

Ashiand, OH 44805,

Effective date. February 3, 1981.
(Sec. 512{f), 82 Stal. 347 (21 U.S.C. 3801(1)))
Dated: January 27, 1981.
Robert A. Baldwin,
Associate Director for Scientifie Evaluation,
[FR Doc. 113851 Filed 2-3-81; €45 am|
BILLING CODE 4110-03-M

21 CFR Part 510

New Animal Drugs; Change of Sponsor
AGENCY: Food and Drug Administration.
ACTION: Final rule.

summARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect the
change of sponsor name for a new
animal drug application (NADA) from
FS Services, Inc, to Growmark, Inc., and
to revise the list of sponsors of approved
NADA'’s to reflect this change.

EFFECTIVE DATE: February 3, 1981.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
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Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: FS
Services, Inc., 1701 Towanda Ave.,
Bloomington, IL 61701, has changed the
firm name to Growmark, Inc. On the
firm's behalf, Elanco Products Co.
advised the agency of the change of
sponsor name. The Bureau of Veterinary
Medicine is amending the regulations in
21 CFR 510.600(c) to reflect the change.

This action, the change of sponsor of
an NADA, does not involve changes in
manufacturing facilities, equipment,
procedures, or personnel. Under the
Bureau of Veterinary Medicine's
supplemental approval policy (42 FR
64367; December 23, 1977), approval of
this action does not require reevaluation
of the safety and effectiveness data in
the parent application.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) {proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Velerianary
Medicine (21 CFR 5.83), § 510.800 is
amended in paragraph (c)(1) by deleting
the entry for “FS Services, Inc.” and by
adding a new sponsor entry
alphabetically for “Growmark, Inc..”
and in paragraph (c)(2) in the entry for
“020275" by deleting the sponsor name
“FS Services, Inc.” and inserting in its
place the name “Growmark, Inc.” to
read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

(C)OC. -
[])- ..

Orug
labeion
Loda

Frm namm and addross

Mok, Inc. 1701 Towanow Ave, Buoom

ingion, K, 61701 02273
. »

(225 s

Doy
Bbar
code

Fim name and address

. ‘ . . »
020278 Growmark, Inc. 1701 Towands Ave. Blooming
ton, 1L 651701

Effective date. February 3, 1981.
(Sec. 512(i). 82 Stat. 347 (21 U.S.C. 360(i))
Dated: January 28, 1961,
Robert A. Baldwin,
Associate Director for Sclentific Evaluation.
(¥R Doc. 01-3952 Filed 2-2-81: 345 am)
BILLING COOE 4110-03-M

21 CFR Parts 510, 520, and 522

Animal Drugs, Feeds, and Related
Products; Wellcome Animal Health
Division; Chapge of Sponsor Name
AGENCY: Food and Drug Administration.
AcTION: Final rule,

sumMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect the
chinge of sponsor names for several
new animal drug applications (NADA's)
from Wellcome Veterinary Division and
Jensen-Salsbery Laboratories (two
Burroughs Wellcome divisions) to
Wellcome Animal Health Division.
Supplemental NADA's filed by
Burroughs Wellcome Co. provide for the
changes.

EFFECTIVE DATE: February 3, 1981.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5800 Fishers Lane,
Raockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION:
Burroughs Wellcome Co. informed the
agency that the firm has combined its
two veterinary divisions, Wellcome
Veterinary Division and Jensen-Salsbery
Laboratories, into a single unit to be
known as the Wellcome Animal Health
Division. The firm submitted
supplemental applications for those
NADA'’s affected. The regulations are
amended to reflect the change of
sponsor name,

This intracorporate transfer of
NADA's does not involve changes in
facilities, equipment, procedures; or
production personnel. Under the Burcau
of Veterinary Medicine's supplementud
upproval policy (42 FR 84367; December
23, 1977), this is a Category [ chunge;
therefore, this action does not require a
reevaluation of the safety and
effectiveness data in the parent
applications.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) {44 FR 71742;
December 11, 1979) that this action is of
a type that does not individually or
cumulatively have a significant impact
on the human environment, Therefore,
neither an environmental assessment
nor an environmental impac! statement
is required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C, 360b(i))) under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83). Parts 510, 520,
and 522 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 is amended in
paragraph (c)(1) by removing the entries
for "Burroughs Wellcome Co." and
“Jensen-Salsbery Laboratories” and
alphabetically adding a new sponsor
and in paragraph (c)(2) by removing the
entry for "017220" and revising the entry
for “000081" to read as follows:

§510.800 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

(c)* * *

(1) e *
Fam namo and addroes lgl*qv
coon
Wolicome Anmal  Health  Davimion, Bueroughs
000081

Weticome Co., Kensas City, MO 82108

Firm name and address

IS

000081 Weficome Ammal Health  Dwision,  Burtoughs
Wellcome Ca., Kansas City, MO 84104

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

2. Part 520 is amended:

§520.82a [Amended]

a. In § 520.82a Aminopropozing
fumuarate tablets, in paragraph (b) by
removing “017220™ and inserting in its
place "000081™,

§520.82b [Amended)
b. In § 520.82b Aminapropuzine
fumarate, neomycin sulfate tablets, in
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paragraph (b) by removing *017220" and
inserting in its place “000081".

§520.784 [Amended)

¢ In § 520.784 Doxylamine succinale
tablets, in paragraph (b) by removing
*017220" and inserting in its place
“000081™,

§520.863 |Amended]

d. In § 520.863 Ethylisabutrazine
hydrochloride tablels, in paragraph (b)
by removing "017220" and inserting in its
place "000081".

§520.1720a [Amended)

e. In § 520.1720a Phenylbutazone
foblets and boluses, in paragraph (b)(1)
by removing “017220" and inserting in its
place “000081",

§520.1720b [Amended]

f. In § 520.1720b Phenylbutazone
granules, in paragraph (b) by removing
“017220" and inserting in its place
"000081".

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

3. Parl 522 is amended:

§522.82 [Amended)

a. In § 522.82 Aminopropazine
fumarate sterile solution infection, in
paragraph (b) by removing "017220" and
inserting in its place "000081".

§522.784 [Amended]

b. In § 522.784 Doxylamine succinate
injection, in paragraph (b) by removing
“017220" and inserting in its place
"m'(.

§ 522.863 [Amended)

c. In § 522,863 Ethylisobutrazine
hydrochloride infection, in paragraph (b)
by removing "“017220" and inserting in its
place "'000081",

§522.1720 |Amended]

d. In § 522.1720 Phenylbutazone
injection, in paragraph (b)(1) by
removing “017220" and inserting in its
place "000081",

Effective date. February 3, 1981,
[Sec. 512(i), 82 Stat. 347 (21 U.S.C. 3600(i)))
Dated: January 27, 1981,
Robert A. Baldwin,
Associate Director for Scientific Evaluation,
JFR Dot #1-2850 Filod 2-2-41; 045 am)
BILLING CODE 4110-03-M

21 CFR Parts 510 and 558

New Animal Drugs and New Animal
Drugs for Use in Animal Feeds; Tylosin

Correction

In FR Doc. 80-36872, appearing at
page 78027 in the issue of Friday,
November 28, 1880, the following
changes should be made:

(1) On page 79027, the effective date,
“November 29, 1980" should be changed
to read “November 28, 1980"

(2) On page 79028, second column,
under “§ 558.625 Tylosin", paragraph
(b)(73), *'03598" should be changed to
read “035098"

BILLING CODE 1505-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Praziquantel Injectable
Solution

AGENCY: Food and Drug Administration,
ACTION: Final rule,

suMMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Bayvet
Division, Cutter Laboratories, Inc,,
providing for safe and effective
subcutaneous or intramuscular use of a
canine anthelmintic,

EFFECTIVE DATE: February 3, 1981,

FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Velerinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.

SUPPLEMENTARY INFORMATION: Bayvet
Division, Cutter Laboratories, Inc,, P.O.
Box 390, Shawnee Mission, KS 66201,
filed an NADA (111-607) providing for
safe and effective use of praziquantel
injectable solution for treating dogs for
Dipylidium coninum, Taenia pisiformis,
and Echinococcus granulosus infections,
Based on the data and Information
submitted, the NADA is approved and
the regulations amended to reflect the
approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safetly and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch

{formerly the Hearing Clerk's office)
{HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers

- Lane, Rockville, MD 20857, from 9 a.m.

lo 4 p.m., Monday through Friday.

The Director, Bureau of Veterinary
Maedicine, has carefully considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and thal an
environmental impact statement
therefore will not be preparéd. The
Director’s finding of no significant
impact and the evidence supporting this
finding. contained in a statement of
exemplion (pursuant to 21 CFR
25.1(f){1)(ii)(a) and (e){1) and (2}) may be
seen in the Dockets Management
Branch, address above.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 {21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Burean of Veterinary
Medicine (21 CFR 5.83), Part 522 is
amended by adding new § 522.1870, to
read as follows:

§ 522.1870 Praziquantel injectable
solution.

(a) Specification. Each milliliter
contains 56.8 milligrams of praziguantel.

(b) Sponser. See 000859 in § 510.600(c)
of this chapler.

(¢) Conditions of use—{1} Amount. For
dogs 5 pounds and under, 0.3 milliliter
(17.0 milligrams); for 6 to 10 pounds, 0.5
milliliter (28.4 milligrams); for 11 10 25
pounds, 1.0 milliliter (56.8 milligramis}); if
over 25 Pounds, 0.2 milliliter (11.4
milligrams) per 5 pounds body weight to
a maximum of 3 milliliters (170.4
milligrams).

(2) Indications for use, For removal of
canine cestodes Dipylidium caninum,
Taenia pisiformis, and Echinococcus
granulosus.

(3) Limitations. For subcutaneous or
intramuscular use; not intended for use
in puppies less than 4 weeks of age;
Federal law restricts the drug to use by
or on the order of a licensed
veterinarian

Effective date. This amendment is
effective February 3, 1881.

{Sec. 512(1), 82 Stal. 347 (21 U.S.C. 360b{i)))

Dated: January 23, 1981,

Gerald B. Guest,

Acting Director, Bureau of Velerinary
Medicine.

{FR Doc. 03-3953 Filed 3-2-81; 0:45 um]

BILLING CODE 4110-03-M
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21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin and Sulfamethazine

aGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration is amending the animal
drug regulations to reflect approval of a
new animal drug application (NADA)
filed for Ag-Mark, Inc., providing for
safe and effective use of a premix
containing 10 grams-per-pound each of
tylosin and sulfamethazine for making
completle swine feeds,

EFFECTIVE DATE: February 3, 1981,

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.
SUPPLEMENTARY INFORMATION: Ag-
Mark, Inc,, P.O. Box 127, East Ave,,
Teachey, NC 28464, is the sponsor of
NADA 124-391 submitted on its behalf
by Elanco Products Co. The NADA
provides for use of a premix containing
10 grams-per-pound each of tylosin (as
tylosin phosphate) and sulfamethazine
for making complete swine feeds used to
increase rate of weight gain and to
improve feed efficiency.

Approval of this application is based
on safely and effectiveness data
contained in Elanco Products Co.'s
approved NADA 41-275. Use of this
data in NADA 41-275 to support this
application has been authorized by
Elanco. This approval does not change
the approved use of the drug.
Consequently, approval of this NADA
poses no increased human risk from
exposure to residues of the animal drug,
nor does it change the conditions of the
drug's safe use in the target animal
species, Accordingly, under the Bureau
of Veterinary Medicine's supplemental
approval policy (42 FR 64367; December
23,1977), approval of this NADA has
been treated as would approval of a
Category Il supplemental NADA and
does not require reevaluation of the
:-u fety and effectiveness data in NADA
41-275,

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20} and § 514.11(e)(2)(ii) (21
CFR 514.11(e){2)(1i)). a summary of
safely and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers

Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug. and Cosmetic Act (sec. 512(i), 82
Stal. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended in § 558.630 by revising
paragraph (b)(3) lo read as follows:

§ 558630 Tylosin and sulfamethazine.
(b) LI
(3) To 011490, 016968, 017255, 017274,
024174, 026186, 034500, 035955, 043743,
046987; 10 grams per pound each,
paragraph (f)(2)(ii) of this section.
Effective date, This regulation is
effective February 3, 1961.
(Sec, 512(1). 82 Stat. 347 (21 U.S.C. 360b{1)))
Dated: January 23, 1961,
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
[FR Doc. 813654 Filed 2-2-81; 845 am]
BILLING CODE 4110-03-M

21 CFR Part 1030

Radiological Health; Performance
Standards for Microwave and Radio
Frequency Emitting Products;
Amendments to the Microwave Oven
Standard; Measurement and Test
Conditions

Correction

In FR Doc. 8036873, appearing al
page 79028 in the issue of Friday,
November 28, 1980, make the following
changes:

(1) On page 79031, first column, under
paragraph (¢)(1) of **§ 1030.10
Microwave ovens.”, fourth line, “over"
should be changed to read “oven".

{2) On page 79031, second column, the
effective date, “November 28, 1881"
should be changed to read “November
30, 1981",

BILLING CODE 1505-01-M

, Washi

DEPARTMENT OF LABOR
Wage and Hour Division
29 CFR Part 1

Procedures for Predetermination of
Wage Raltes

Correction

In FR Doc. 81-1343 appearing at page
4306 in the issue for Friday, January 18,
1981, on page 4314, in § 1.7(b), in the
fourth line, after the word
“determination” inserl a comma.
BILLING CODE 1505-01-M

Office of the Secretary
Mine Safety and Health Administration

Pension and Welfare Benefits
Program Office

29 CFR Parts 2, 2520 and 2550
30 CFR Parts 71 and 90

Final Rules; Deferral of Effective Dates

AGENCY: Department of Labor.

AcTION: Final rule; deferral of effective
dates.

SUMMARY: This rule defers the effective
dates of certain Labor Department
regulations until March 30, 1981. This
action is taken in response to a January
29, 1981 Memorandum from the
President of the United States of
America, Ronald Reagan, to the
Secretary of Labor and other cabinet
officials.

EFFECTIVE DATE: |anuary 29, 1981.

ADDRESSES: Send comments to Gail
Lively, Director, Executive Secretariat,
Room S2515, Francis Perkins Building,
200 Constitution Avenue, NNW.,,

ton, D.C. 20210, Attention:
Deferral of Effective Dates.

FOR FURTHER INFORMATION CONTACT:
Donald Smyth, Office of Information,
Publications and Reports, Telephone:
(202) 523-7318., \
SUPPLEMENTARY INFORMATION: B
memorandum dated January 29, 1981,
attached as an Appendix to this rule and
filed with this document. President
Ronald Reagan requested thal the
execulive agencies postpone for sixty
[60) days the effective date of those final
regulations which are currently pending
and have not yet become final. This
document will formally postpone the
effective dates of the below listed rules
until March 30, 1981. I take this action
because of the reasons slated in the
President’'s Memorandum.
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Aguncy

Dste and of puticat

page n Ovigral of cale
the Fadoral Rogistor

30 CFR Part 71 Mandatory Henlth Standartis—Surtace Work MSHA . Dec 5, 1960 45 FR 80746 .

Aroas of Undargroond Cosl Mines and Surface Coal

30 CFR Part 60 Procedures for Tranafer of Miners with Ev- MSHA .. Dec 5. 1860 45 FR 00760 .

dence of Praumoconioss.
29 CFR 27 Gentral Flogulations . .

— - ) S

Fub. 1, 198
Feb, 1, 1681
Jan 2, 1681 40 FR 34

79 CER 2520, 10445 Ruben and Begulnlions tor Reporing’ PWEP . Jan. 6, 1981 40 FR 1281 Fob. 6, 1881

wod Dwcioouce.

29 CFR 2550, 40401 Pules and Rogulations kor Fudiciary PWEP

Rosponsaty

MEHA—Mmg Salety and Hoalth Adminisiration.
SECY-Otfice of the Secretary,
PWEP—Porsion and Wallare Bonelits Program office

Jarcary 6, 1951 48 FR 1266 Febasary 0, 1581

Authority: Please refer to the above-mentioned documents in order to ascertain the

specific statutory nuthority for each of the rules.

Signed a! Washington, D.C. this 30th day of January, 1881,

Alfred M. Zuck,

Acting Secretary of Labor.

(IR Doe. 13-4133 Filed 1-30-01; 430 pm}
BILLING CODE 4510-25-M

Employment Standards Administration, (§ 5.12(d)(2)(iii)), in the seventh line “an”

Wage and Hour Division

29 CFR Part 5

Laber Standards Provisions Applicable
to Contracts Covering Federaily
Financed and Assisted Construction
(Also Labor Standards Provisions
Applicable to Nonconstruction
Contracts Subject to the Contract
Work Hours and Safety Standards Act)

Gorrection

In FR Doc. 81-1363 appearing at page
4380 in the Issue for Friday, January 18,
1961, make the following corrections:

(1) On page 4387, in the middle
column, in the second paragraph
(§ 5.2(n)(3)), in the fourth line "ar"
should read “are”,

{2) On page 4287, in the third column,
in § 5.5(a), in the ninth line, delete the
“*(colon) and begin the tenth line
“provided that".

{3) On page 4387, in the third column,
in the fifth line from the bottom of the
column (§ 5.5{a)(1)), delete the *:"
(colon) and begin the next line
“provided that",

(4) On page 4388, in the middle
column, in the third paragraph
(§ 5.5(a)(1)(iv)), the eighth line should
read “program, provided that the
Secretary of”,

(5) On page 4394, in the second
column, in the third paragraph

should read "and”.
BILLING CODE 1505-01-M

COPYRIGHT ROYALTY TRIBUNAL

37 CFR Part 307
{Docket No. 80-2]

Adjustment of Royaity Payable Under
Compulsory License for Making and
Distributing Phonorecords; Rates and
Adjustment of Rates

AGENCY: Copyright Royalty Tribunal
(CRT) .
ACTION: Final Rule Findings.

SUMMARY: Copyright Royalty Tribunal
has adopted rule adjusting the rates of
royalty pavable under compulsory
license of 17 U.S,C. 115 for making and
distributing phonorecords embodying
nondramatic musical works, The rule
also provides for possible subsequent
adjustment of the m{ally rates, This
document contains the detailed findings
to accompany the rule as required by 17
U.S.C. 803(b).

EFFECTIVE DATE: January 31, 1961,

FOR FURTHER INFORMATION CONTACT:

Clarence L. James, Jr., Chairman
Copyright Royalty Tribunal, {202) 653~
5175,

SUPPLEMENTARY INFORMATION: The
Copyright Royalty Tribunal published in
the Federal Register of January 5, 1881
{46 FR 891) its final rule concerning the

adjustment of the royalty payable under
compulsory license for making and
distributing phonorecords. It was stated
in that publication that the detailed
findings to accompany the rule, as
required by 17 U.S.C, 803(b), would be
published within thirty days.

Introduction and Chronology

17 U.S.C. 804{a)(1) directs the
Copyright Royalty Tribunal (Tribunal) 10
publish on January 1, 1980 in the Federal
Register notice of commencement of
proceedings concerning possible
adjustment of the royalty rates
established in 17 U.S.C. 115 concerning
the compulsory license for the use of
nondramatic musical works in the
making of phonorecords, The required
notice appeared in the Federal Register
of January 2, 1980 (45 FR 63).

Parties to the proceeding included
both copyright owners and copyrigh!
users, Copyright owners were
represented by (either by witnesses o
wrilten submissions) the National Music
Publishers Association, Inc. (NMPA),
Church Music Publishers Association,
the Association of Independent Music
Publishers, the American Guild of
Authors and Composers (AGAC), the
Nashville Songwriters Association
International and Songwrilers Resources
and Services. Copyright users were
represented by the Recording Industry
Association of America (RIAA). CBS
Inc. made various written submissions
in addition to aral testimony by its
officers and employees. The Amusemen
and Operators Association (AMOA), &
trade association representing operators
of jukeboxes and other machines, and
the American Society of Music
Arrangers (ASMA) also made written
submissions.

In its notioe of January 2, 1980 the
Tribunal directed parties to submit
motions concerning jurisdictional or
legnl questions by March 3, 1860, and
reply comments by March 20. The
Tribuns! also directed that economic or
other studies be submitted by April 1.
1980, with reply comments by April 21,
1980. Studies were submitted by NMPA
AGAC and RIAA.

After receiving various filings by the
parties, a pre-hearing conference was
held on March 10, 1980. On March 25 the
Tribunal beard oral argument on the
motion of RIAA that the Tribunal lacked
jurisdiction to adjust the royalty rate to
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provide for the fixing of the royalty rate
as a percentage of the price of the
phonorecord. On March 27 the Tribunal
denied the motion of RIAA.

On April 21, 1980 RIAA moved that
the Tribunal request NMPA to provide
“evidence concerning the financial
condition of the publishing industry".
On April 23, 1980 NMPA moved that the
Tribunal request RIAA and Cambridge
Research Institute to submil the
underlying input data for its economic
study. The Tribunal on April 24, after
considering the views of parties, issued
an order stating that the Tribunal “at the
present time takes no action on the
subject matter of the mation of the
Recording Industry Association of
America" and requesting RIAA and the
Cambridge Research Institute to submit
the requested input data, including the
individual responses to questionnaires.
On April 29; RIAA moved the Tribunal
to reconsider its request for the
production of input data. This motion
was denied on April 30.

On May 2, 1980 the Tribunal
requested legal memaranda on the
relevance of profitability to an
adjustment of the mechanical royalty.
Memoranda were submitted by NMPA,
AGAC and RIAA.

The evidentiary hearing commenced
on May 7, 1980 and included 48 days of
hearings, 35 witnesses, over 6,000 pages
of transcript and hundreds of additional

pages of documents, financial tables and'

economic charts,

On July 15, 1980 AGAC moved to
strike the Cambridge study, reply
Comments and all testimony dependent
upon. the input data, The Tribunal
denied AGAC’s motion on October 14,
1980.

On August 6, 1980 the Tribunal issued
an order deelaring “that representative
aggregate data concerning the financial
condition of the music publishers may
be relevant to the determination * * *
of the mechanical royalty rate" and
requesting NMPA and music publishers
to assemble and present data in certain
specified areas. On October 1, NMPA
submitted Aggregate Data Concerning
the Financial Condition of Music
Publishers to the Tribunal.

The Tribunal heard closing argument
in this proceeding on November 19, 1980.
The Tribunal considered its final
determination in this proceeding at
public meetings on December 18 and 19.
The Tribunal's final regulation was
adopted on December 19, docketed by
the Federal Register on December 31.
and published in the Federal Register of
lanuary 5, 1981 {46 FR 891).

Summary of Evidentiary Positions of
Parties

Music Publishers and Songwriters:

The Music Publishers and Songwriters
presented cases that were
complementary, the difference being
that while the music publishers argued
for the rate to be set at six percent of the
suggested retail list price, the
songwriters argoed that it be set at eight
percent. In support of their position the
music publishers presented a study by
Nathan Associates and the songwriters
one by Rinfret Associates. Both parties
relied apon the study of the other as
well ag their own during the coorse of
the proceedings.

Music Publishers

The music publishers argued that the
mechanical royalty should be raised to
six percent of the suggested list price. or.
as an alternative, that the flat rate be
raised to 5 cents and adjusted annually
for inflation by the Consumer Price
Index.'

A principal claim by the music
publishers in arguing for such as
increase, was that over the last decade
the mechanical royalty has eroded while
record company profits have increased.®
In real purchasing terms the two cent
statutory rate of 1909 had the equivalent
in 1978 of 14.5 cents.? From January 1978
to February 1980, the period during
which the current mechanical rate has
been in effect, the Consumer Price Index
increased more than 20% and record
prices increased 10%, but the purchasing
power of the 2% cent rate declined 18%.*
According to the music publishers, the
historical effective mechanical royalty
rate was six percent of the suggested list
price and 8.5 percent of the actual price
paid by consumers.” The benchmark the
music publishers chose from which to
begin historical comparison was 1948,
this was when the L.P. was first
introduced, and marked the beginning of
the modern recorded music industry.*
Starting in this period the price of an
album stabilized at $3.98 and contained
twelve songs; with a two cent
mechanical rate the total royalty per
record was 24¢ and therefore equalled
six percent of the suggested list price.” If
the excise tax which was imposed at the
time is tuken into consideration, the

' Proposed Findings of Fact nnd Coaclusions of
NMPA, Nov. 17, 1980, p. 106-187.

* Ibid, p. 25 and Nathan Study. pp. 27-26

*Ibid, p. 32 and Rinfret Study, Vol. 1, p. 22

‘ibid, p. 33 and Ibid, p. 35.

* Proposed Findings of Fact and Conclusions of
NMPA. Nov. 17, 1880, p. 118,

“Ibid, p. 119,

Ibid, p. 119 and Post-Huaring Brief of NMPA. p
2

-

music publishers claimed, the royalty as
a percentage of suggested list price was
even higher.* This rate; according to the
music publishers, remained in effect
from 1948 to 1966, the period during
which monaural L.P.'s were dominant *
and during which the industry as a
whole was stable. "It is since this
period that the rate has eroded.’” From
1965 until the final revision of the
Copyright Act, the mechanical royalty
rate fell to little more than half its value.
against a rise in the Consumer Price
Index of 76%.'* In order to maintain the
value of the two cent 1965 royalty, the
rate would have to be raised to 5.34
cents.'*In the argument of the music
publishers, the very least that should be
done would be an adjustment of the rate
to compensate for inflation since 1974,
which was the last year Congress had
financial data for when it established
the current rate at 2% cents.' Such a
rate would be 4 cents, but because it
would fail to take into-account the
erosion before 1974 the music publishers
considered that it would still be unfair.'*
In addition to an erosion of the rate with
respect to inflation, it has also eroded
with respect to record prices and to all
other casts record companies bear, the
music publisher claimed.'®* The rate has
effectively further decreased because of
the reduction in the number of songs per
album, from twelve in 1965 to ten in
1979.'" And in comparison with the
erosion of the value of the mechanical
royalty, the royalties of recording artists
appearing on the same records have
substantially increased.'® Tha result,
according to the music publishers, has
been that the compulsory license has
enabled record companies to buy music
at & rate that is unfairly cheap.*®

As for the contention that the increase
in record sales has compensated for the
reduction in the effective royalty rate,
the music publishers claimed that this is
not true.® Increase in volume has only
resulted in a slight increase in the
number of songs available to the

*hid. pa 1200

*1hid. p. 120 and Post-Hearing Brief of NMPA, p.
L8

" Pagt-Hearing Briel of NMPA. p. 12

' Proposed Findiogs of Fact and Conclusions of
NMPA. p. 122

ibid, p, 124 and Post Hearing Briel] pp. 22 and
23

" Post-Hearing Briel of NMPA, p. 67

“Ibid, p.oa.

“ Proposed Findings of Pact and Conclusions of
NMPA. p. 125,

* Facts and Conclusions of NMPA, p. 167 and
Poat Hearing Briel. p. 14,

"Facts und Conclusions of NMPA, p, 22

" Ibid, p 127

“Ibid, p. 83

*ibid, p. 24 and 131 and Post Hoaring Baef, p. 3
and 1




10468

Federal Register / Vol. 46, No. 22 / Tuesday, February 3, 1981 / Rules and Regulations

public;* and compensation to the
composer is not to be considered in the
aggregate, but on a per-unit basis.* The
music publishers also claimed that the
increase in volume has been much
smaller than the increase in record
prices,® and smaller than the increase in
inflation as measured by the CPL*
Record prices, not volume, in the music
publisher' judgment, have been
responsible for the profitability of the
record industry.® It is on those albums
that do achieve high volume that, in
comparison with mechanical royalties,
the record companies make their highest
profits.* In Ausiralia the Copyright
Tribunal there determined that volume
in sales did not compensate for
inflation,*” and the music publishers
argued that the contention by the
Francis Report in England that a lower
royalty rate can to some degree be
compensated for by volume does not
apply to the United States because the
rate in England is expressed as a
percentage of retail price and can
fluctuate on an individual basis with
record prices.*

The music publishers considered that
mechanical royalties abroad are an
important point of comparison * and
stressed that they are much higher than
they are in the United States.® They are
also expressed not as a flat rate, but as
a percentage of price,” and in many
countries are eight percent of retail list.**
The position of the copyright owners is
therefore much weaker here than it is
abroad.* The music publishers disputed
that higher rates in Europe are due to
lower sales volume and pointed out that
on a per capita basis volume in Europe
is higher.* Furthermore, American
records receiving the lower royalty in
the United States receive the higher
royalty in Europe,® and the reverse is
true, European composers receiving less
in the United States than they do for the
same music in Europe.* The music
publishers considered that it was
inconsistent of the record companies o
reject comparisons with practices
abroad, because they rely upon foreign

“1bid, p. 24.

=bhid. p. 25.

#hid, p. 25 and 134 and Post Hearing Brief, p, 31.
M bid, p. 154,

# Post Hearing Brief, p. 27,

*Ibid, p. 20.

" Facts and Conclustons of NMPA. p. 132
*Facts und Conclusions of NMPA, p. 132
*®bid. p. 129.

* [hid, p. 26,

*bid, p. 26,

= Post-Hearing Brief, p. 4 und 5.

¥ Facls and Conclusions of NMPA, p, 128,
™ Post-Hearing Brief, p. 40.

“lbid. p. 43,

» [bid. p. 30,

practices themselves when arguing for
performance royalties.®”

The music publishers claimed that
under the current 2% cent statutory rate
the copyright owners are not able to
negotiate in a fashion that reflects
market values.* For negotiations to
occur that will insure the proper
function of the free market the statutory
rate musi be sufficiently high;** although
it must also enable record companies to
invoke the compulsory license if
negotiations should fail.* Therefore, the
music publishers argued thal the rate
should be set at the high end of the
negotiating range.*' The fact that little
negotiation now take place confirms
that even with the rate set under the
1976 Statute the ceiling is too low.** The
record companies have no economic
incentive to negotiate.* Moreover,
record companies rarely invoke the
compulsory license.* When the
mechanical rate was equal to six
percent in the past, bargaining did occur,
and licenses were granted at a level
below that set by statute.*

The music publishers emphasized that
the songwriter and his creative talents
are basic to the record industry.* For
the industry to have its few successful
hits a large pool of songwriting talent
must be available.*” Nevertheless the
difficulties, particularly financial, of
being a songwriter are great ** especially
in areas of special music like jazz.*®
Relying on the Rinfret study to
demonstrate the hardship and risk
associated with being a songwriter,* the
music publishers argued that the object
of any rate increase should be the
modest songwriter, not those who will
be wealthy under any circumstances.*
Other than performance royalties,
mechanical royalties provide the major
share of songwriters' income.**
Moreover, at issue is not what
songwriters receive as a group, but what
they receive individually.*® And this
must be viewed in light of the fact that

" Ihid, p. 37-38.

* Fucts and Conclusions of NMPA, p. 103
* Facts and Conclusions of NMPA, p. 103.
“1bid, p. 103,

“'Ibid. p. 100

“lbid. p. 21

“1bid. p. 104,

“tbid, p. 104

“Ibid, pp. 160-170.

“Ibid, p. 52.

“Ibid, p. 134,

“Ibid, p. 0.

*[bid, p. 58,

*Ibid, pp. 29-30,

¥ Ibid. p. 50.

1bid, p. 31.

% Post-Hearing Briel, p. 27,

other traditional sources of income such
as print sales have diminished.*

The music publishers argued that the
Tribunal should not take into account
the phenomenon of the singer-
songwriter.® The issue of just how
widespread the phenomenon is, s in
doubt,*® but above all they are not
subject to the compulsory license.*”
Their releases are principally recorded
by themselves,* and the royalties are
negotiated as a total package.* They
can therefore compensate for lower
mechanical royalties by receiving higher
artist royalties.® Conversely, if the
mechanical rate is increased, both the
artist and the record company can
negotiate lower-artist royalties.® With
singer-songwriters who own their own
publishing companies, the issue is where
they wish to retain their profits.* In the
case of those who reported in the
Praeger and Fenton survey, most chose
to leave them with their publishing
companies.®™ Furthermore, because
artist royalties are used to recoup the
costs of recording, the effect of lower
mechanical royalties and higher artist
royalties has been to shift the financial
risk of production on to the singer-
songwriter,™ The music publishers felt
that it was proof that singer-songwriters
are not affected by the mechanical rate
and should not be taken into
consideration in that none appeared at
the proceeding.® Finally it was
suggested that as a phenomenon singer-
songwriter may ultimately have a
deleterious effect upon the development
of music,* '

The music publishers considered that
it was not the role of the Tribunal to
evaluate the relationship between the
songwriter and music publisher.® The
relationship is @ commercial one and
freely negotiated on a free-market
basis.® Nevertheless, music publishers
argued that they play a significant role
in the creation and dissemination of
music *® and that close collaboration
exists between the publisher and

“Facts and Conclusions of NMPA, p. 114,

¥ Post-Hearing Brief, pp. 33 and 37.

“Facts and Conclusions of NMPA, p. 6.

** Post-Heuring Brief, pp. 4 and 35.

* [bid, p. 35 and Facts and Conclusions of NMPA.
p. 61,

* Post-Heuring Brief, p. 35.

*Ibid, p. 35

" Ihid, p. 36.

*“1bid, p. 34,

“1bid, p. 34,

“Ibid, p. 36 und Facts and Conclusions of NMPA
p. 61,

“ Post-Hearing Brief, pp, 36 and 37.

*Facty und Conclusions of NMPA, p. 61.

* 1hid. p. 147

“Ibid, p, 68.

*1bid, p. 74.
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songwriter ™ both creatively and in
promotion.™

The music publishers considered that
the question of their own profitability is
irrelevant.™ did nol intend it to
be considered, ™ and it is not related to
the reasonable return for a song. ™
Nevertheless, at the request of the
Tribunal the music publisher submitted
“Aggregate Data Concerning the
Financial Condition of Music
Publishers” prepared by Praeger and
Fenton.™ According to this data,
traditional music publishers bad a
modest return on revenue of between
517 percent in 1977 and 8.48 percen! in
1979.7 Their financial success also
depends heavily on revenuves from
foreign mechanicals,™

The profits of the record industry, the
music publishers argued, on the other
hand, are relevant and have been
substantial.™ The prospects for the
industry also continue to be strong in
spite of 1979, when profits fell and
which was an aberration ™ due to bad
management.® Much fat exists in the
industry " especially in sales.
promotion, and general and
administrative expenses.™ And the
record industry claims conceeming the
effect a royalty increase would have are
exaggerated.® If the mechanical rate is
inareased to six percent of the suggested
list price, at most the record companies
would have to absorb or pass on 2.8
cents per song.® The music publishers
also questioned the record companies’
concern for the consumer.* Reductions
in cost in the past have nol been
accompanied by a decrease in prices.™
The repeal of the excise tax in 1965 *
and the increase in the price of
monaural albums through 1967 were
cited as examples.* There is no
difference between the increase in the
mechanical rate and the increase of
other costs."™ Prices and other costs
have risen in the past, while

" [bid, pp. 148150,
"Iuid. pp. 6973
" [hid, p. 47.
" [hid. . 47.
‘Ihid. p. 47,
" fhid, p. 136,
" Posl-Hoaring Brief..pp. 4 and 32.
" ihid, p. 33,
" Foots and Conclusions of NMPA, py 138 wnd
140,
*Ibid, p. 23.
“Ibid. pp. 23 and 134.
*' Post-Hparing Brief, p. 19
" Post-Hearing Brief, pp. 19 and 200
“Ibid, p. 52,
“Ibid, p. 16,
“1bid, pp. 6 and 50.
“Ibid. p. 52
“1bid, p. 53,
*Ibid p. 54,
“1bid, p. 51,

mechanicals have risen only slightly.*
The rate of increase of all other record
company costs from 1965-1980,
according to the music publishers, was
ten times as great as the increase in the
mechanical royalty.”

The music publishers considered that
arise in the rate to six percent is fully
consistent with the statutory criteria.
The Tribunal above all must base its
judgment on what is reasonable;* and,
according to the music publishers,
because the rate increase they propose
is reasonable, it is therefore by
definition consistent with the statutory
criteria,™

As to the:criteria specifically:

In the case of the first criteria, the
music publishers argued that only an
increase in the rate would provide
sufficient economic incentive to
maximize the availability of creative
works to the public,* which the current
2% cent rate does not do.* With respect
to the second criteria, the music
publishers argued that the chief concern
in evaluating return must be fairness *
and that only with a rate of six percent
could the copyright owners achievea
fair return on the basis of rates for music
elsewhere."” Also, insuring a fair return
to copyright owners and a fair income to
copyright users does not require profits
to be balanced.® The request to raise
the copyright mechanical royalty is not
to be confused with the burden of proof
requirements in utility rate cases.™ The
music publishers contended that
because profitability is not related to a
fair return to copyright owners, their
own profitability is irrelevant.'™

Concerning the third criteria, the
relutive roles of the copyright owner and
the copyright user, the music publisher
argued that in terms of risk and time the
greatest cost is borme by the
songwriter. ' Furthermore, in the case
of the singer-songwriter there is direct
financial investment because artist
royalties are used to recover recording
costs. '™ Financial risk is also borne by
the music publisher. '™ By increasing the
rate new markets would be opened o
music.'®¢

“1bid, p. 0o,

" Pucts amd Conclunioas of NMPA, p. 107,
*1bid, po 102

“lhid, p. 102

Mibid, p. 109,

i, po11

*Ibid. pp. 116 and 117,

¥ Post-Hearing Briel, p. &,

*Facts and Conclusions of NMPA. p. 114,
= id, p. 137.

"™ibid, p. 135

i ibid, p. 155

" 1bid, p. 100 and Post-Hearing Brivf, o 36
ihid, pp. 156-157,

“hid, pp. 162-3.

With respect to the fourth criteria, the
music publishers contended that the
record industry has absorbed cost
increases in the past without suffering
substantial disruption.'® The Tribunal
has the obligation to minimize disruptive
impacts, but it is not required to avoid
them altogether.'™ Neither the music
publisher preferred proposal nor an
increase in the flat rate with an annual
CPI adjustment would have an Impact
that would be disruptive. ™ The industry
could convert easily to a percentage
system, '™ and such a system already
exists with respect to artist royalties. '
Furthermore, in acknowledging the need
for an increase in their own proposal,
the record industry has admitted that an
increase per se would not be
disruptive.'®

The music publishers considered that
a rate based upon percentage is
preferable to a flat rate with an annual
inflationary adjustment, first of ail,
because a percentage rate does not lag
behind the acutal change in inflation, ™
and, second, because the rate applies lo
records individually. *** In terms of lower
priced records it would be the record
companies who would benefit.""* The
Tribunal is not limited inits authority to
Institute a percentage based method, "
and such a rate would assist the
government in extricating itself further
from having to adjust the rates of
compulsory licenses."** It would also
insure that the rate would remain
reasonable until the next rate review in
1087,""*and the percentage system
already exists with respect to recording
artists, '?

The mos! appropriate basis on which
a percentage rate should be applied,
according to the music publishers, is the
suggested list price.”™ It is well-
entrenched, " and changes in the
royalty rate would be related to changes
in price, '™ Also, the suggested list price
will last because it must be maintained

"™ Thid, p. 166,

" Powt-Heuring Brief, p. 44.

"Facty and Conclusions of NMPA. p. 171 and
Post Heuzing Brief, p. 40,

"™ Fucts wnd Conclusions of NMPA, p. 178

' [bid, p. 178,

" Popt-Hearing Brief, p. 4.

"' Facts and Conclusions, p. 28 and post Hearing
Brief, p. 75.

""" Post Hoaring Brief, p. 73.

" bid, p. 79,

""ibid, p. 55-57 und Facts and Conclusions. p, 14-
15,
'O ibid, p. 38,

% Fucts and Conclusions, p. 166,

' Post Hearing Brief, p. 45.

'"*Facts und Conclusions, p. 180

' Post Hoaring Brief. p. 50,

" Facts und Conclusions, p. 195-104.
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for artist royalties.'® A rate based upon
a percentage of the suggested list price
would be self-administering ** and
would relieve the Tribunal of any
continuing burden as a monitor, '

According to the proposal submitted
by the music publishers, the six percent
royalty would be allocated on the basis
of units of time. '** Works under one
minute would receive one-third unit;
works between one and five minutes
would receive one unit; and works over
five minutes would receive one-fifth unit
per minute of playing time or fraction of
@ minute.'® The share of each work
would be the number of units assigned
to it divided by the number of units on
the record assigned to all works.'* This
would be its fraction of six percent of
the suggested list price. The only
requirement would be that the industry
maintain bona fide suggested list
prices. '* The music publishers foresaw
only one difficulty in that the record
companies might not maintain their
royally files completely accurately.'**
‘The music publishers expressed concern
that the Tribunal's regulation apply to
the date upon which phonorecords have
been made and distributed, and not
simply to the date upon which they have
been released. ***

As an alternative, although not
preferred, to the percentage rate, the
music publishers proposed that the flat
rate should be raised to 5 cents, and
then be adjusted annually for inflation
according to the Consumer Price
Index.’™ A five cent flat rate would be
approximately equivalent to six percent
of current suggested list prices. And the
CPI could serve as an adjustment
mechanism because increases in the CP1
hive paralleled increases in record
prices." The adjustment procedure
would consist only of an annual
announcement by the Tribunal, a
practice it has already followed.'** The
strength of the CPl is that it is the most
widely used basis for adjustments for
inflation. ' The music pubiishers felt
that the record industry destroyed the
basis for its argument against the use of
the CPI, because in its original objection
the record industry opposed, not just the
CPl, but any index for inflation, and yet

¥ Post Hearing Brief, p, 81,

B1hid. p. 78,

=Ibid, p. 77,

¥ Facts and Conclusions, p. 197-201.
™ [bid. p. 198,

™1bid, p. 198 and 211,

Wi post Hearing Brief. p. 82

™ bid, p. 44,

Sibid, p. 71,

% Facts and Conclusions, p. 202-208.
Wibid., p. 207,

" Post Hearing Briel, p, 83,

" Facts and Conclusions, p. 209,

later in its own proposal did introduce
an inflationary index.***

Songwrilers

The arguments of the songwriters
were those of the music publishers. The
mechanical royalty rate is too low.3®
As a percentage of suggested list price it
has declined from over 8% in the 1840's
and 6% in the 1850's and early 60's to a
level that presently is 3.1%.19% In
comparigon with artist royalties,
mechanical royalties are
disproportionately low.'3" There has
been great erosion due to inflation, %%
which has been aggravated further by
the decrease in the number of songs per
album.'*® Contrary to the claim by the
record industry, the erosion in the rate
has not been compensated for by the
increase in the volume of sales.140

The mechanical rate in Japan and
most European countries is double that
in the United States,**! and on a per
capitla basis in several European
countries volume of sales is higher.'42
This discrepancy is due to the facl that
in the United States the royalty rate is
fixed while abroad it is a percentage of
price and therefore can fluctuate.* 43

The current level of the royalty rate
has eliminated bargaining.’** The
songwriters argued that the decline in
bargaining has accompanied the decline
in the statutory ceiling as a percentage
of record prices 145 and has been
caused by inflation.**® Bargaining
would allow the copyright owner a fair
return,*#7 and the royalty rate should be
set lo encourage it,'*# therefore at the
high end of the negotiating range.?4?
The proof that little bargaining now
exists is that licensing is organized for
administrative convenience.!*?
Recording artists, on the other hand, are
free to bargain,'®! as are singer-
songwriters and their controlied
publishers.!®*

1% Post Hearing Brief, p. 50,
3% Post-Hearing Brief of American Guild of
Authors and Composers and Nashville Songwrilors

Association International, Nov. 17, 1980, p. 7 and 18, -

1% Ibid, p. 32,

37 Thid, p. 22.

2% Ibid, p. 2 and 29,
130 [hid, p. 37,

149 Ibid, p. 29,

Y Ihid, p. 27.

142 1bid, p. 28

142 Ihid, po 28 and 29
144 1hid, p. 2.

S 1bid, e 40,

145 [hid, p. 41,

1Y [hid, p, 18,

48 0bid, p. 2

¥ 1bid, p. 14 and 73,
199 [hid, p. 45,

181 1bid, p. 23,

142 Ibid, p. 56-57,

In comparison with the income of
artists, the income of songwriters is
small,**? and income from other sources
such as print sales should not be
considered because it is outside the
bounds of the mechanical royalty.! %+

The singer-songwriter is not relevant
to the proceeding,'*® Their
compensation, as well as that of the
singer-songwriter-controlled publisher,
is the result of free negotiation.'*?

Publishers' profits are equally
irrelevant, **7 in that the piblisher is
the assignee of the songwriter,'®® and
the relation between them are
determined by free negotiation, ! *®
which is shown by the fact that the split
has evolved over the years in favor of
the songwriter,'#¢

An increase in the mechanical rate
will not have the serious effects the
industry claims; in 1978 the mechanical
increased and there were none.'®* The
effects of the 1878 recession are past.’**
In comparison with other costs,
mechanical royalties are trivial.’** An
increase will not have the effect upon
the consumer the industry claims.'®4 [t
can be counterbalanced by the
reduction of other expenses, such as
general and administrative costs, and
these are already swollen and would not
increase automatically with an increase
in the mechanical anyway.?®® Retailers
would not necessarily have to include
any increase in the mechanical in their
percentage markups.?®® Their flexibility
in this regard is already proved by the
existence of discounting.?%7 Price
increases have taken place in the past,
and they have nol been due to an
increase in the mechanical.’ %%

The claims of financial woe on the
part of the recording industry, according
to the songwriters, are not justified.'s?
The figures submitted by the industry do
not reflect profits accurately,*7® There is
no reliable profit information
available,’** and industry revenues
have not been matched to industry

108 Ihid, p. 25,

134 hid, p. 21,

168 Ibid, p. 4.

18 1bid, p. 53 and 54,
147 [bid, p. 3.

158 1hid, p. 51,

¥ Ibid, p. 52.

108 1hid, p. 52

141 hid, p. 12 and 74.
3 1bid, p. 52

142 [hid, p. 6 and 73.
164 Ibid. p. 77.

195 [hid, p. 72,

194 Ihid, p. 70.

T Thid. p. 80,

148 Thid. p. 70,

0 Thid, p. 5

170 thid, p. 82

AT Ibid, p. 58,
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costs.' 72 The picture is further clouded,
the songwriters contended, by the tax
advantages of leaving profits in foreign
subsidiaries.’”3 The songwriters
questioned the industry’s breakeven
analysis, especially as it applied to
small companies.? 74

In order to satisfy the first statutory
criterion and encourage the
development of the necessary pool of
creative musical talent there must be an
increase in the rate.?7® The reduction of
the number of good tunes that has
occurred can be attributed to its current
low level.A7® The songwriters
considered that the most important
criterion is the one requiring the
Tribunal to afford the copyright owner a
fair return.* 77 The songwriters felt that
as for affording the copyright user a fair
income there was no guidance,'?*
especially since in comparison with
other costs the mechanical royalty is
insignificant.??® Only a rate that is high
enough 1o produce bargaining will
reflect adequately the relative roles of
the copyright owner and copyright
user.*®9 In respect to such elements as
investment and risk the relative roles
cancel each other out.!®* The Tribunal
should minimize disruptive impacts, but
it should not avoid all impact
whatsoever if fair return is at stake.'**

The rate should be set as a percentage
of suggested retail list price.?%3 The
administrative problems are not that
greal 184 and artist royalties are
currently already calculated in that
fashion.'®% The best base for any
percentage rate is the suggested retail
list price.'® In its absence, the Tribunal
should adopt an adjustment for the cost
of living. 147

According to the songwriters, the
percentage of the suggested retail lis
price should be set at 8%.7*5 This would
return the rate to the level that existed
in the 1940's when bargaining was
common,**? and a 6% rate would not
achieve this.!*® An 8% rate would
approach the range at which royalties

Y Ibid, p. 64 and 68

"% [hid, p. 66,
VI, p 81
'*ibid, p. 8.
% Thyid, p. 44,
1 [hid, p. 13,
T Ibid, p. 57.
'™ Ibid, p. 57,
" Ihid, p. 88,
'** Ihid, p. 84,
(L) ] lb"t p w
'R Thid, p. w0,
'** Thid, p. o1
"V bid, p. 84
"** Ibid, p. 32 und 33.

'*TIhid, p, 95,
"**1bid, p. 48,
(i, p, 48,
' Ibid, p. 59,

are paid in Europe but would still not
achieve it.'?!

Recording Industry

The recording industry argued that no
increase in the rate was appropriafe
now.'** In retaining the compulsory
license and creating the Tribunal, 23
Congress intended for the Tribunal, not
the marketplace, to set the rate,'** and
in doing so, the Tribunal must adhere to
the statutory criteria.'*® According to
these criteria no increase is presently
justified.'®® The compulsory license
itself maximize the availability of
creative works to the public.*??

According to the recording industry,
copyright owners are already doing
extremely well under the current
rate **% gand, including the traditional
publishers, are doing better than
copyright users.'*® Singer-songwrilers
who receive 50% to 60% of all
mechanical royalties,?°° dominate the

industry,®°! and non-singer-songwriters,
ry ng ng

but composers who are successful are
also doing well.2°2 The recordin
industry argued that the Tribunal must
consider "fair return" in terms of fair
profit #93 and considered that the
studies submitted by both the
songwriters and the music publishers
were lacking as a basis on which to do
so because they did not fully report all
income. 204

According to the recording industry,
mechanicals on a per-turie basis have
increased twice as fast as inflation 208
and when taken in the aggregate have
kept pace with, or exceeded, inflation in
every year for which the recording
industry has data,?°% The recording
industry stressed that in the Francis
Report in England the importance of
sules volume was recognized in the
consideration of an equitable royalty
rate.*®? According to the recording
industry, the issue is income. not the

o5 bid, p. 51

%% Proposed Findings of Fact und Conclusions of
Law of the Recording Industry Association of
America, Nov, 17, 1680, p. 8,

193 Thid, pu 183

54 Tbid., p. 190-191 and Summary of Proposed
Findings of Fact and Conclusions of Law of the
Recording Industry of America, Nov, 17, 1080, p, 35

196 Summary, p. 1

'¥¢ Findings, p. 293,

'*T Ibid., p. 175 and CBS Inc. Findings of Fact, p.
$-7.

%% Summary, p. 3 and Findings, p. 41

I Summary, p. 18

54 Findings, p. 10,

e Ibad. n 7.

82 Ibid, p. 27,

09 Thid. p. 27.

294 [hid, pp. 35 and 81-80.

0% Summary, p. 6 and Findings, p. 16

3¢ Findings, p. 14 and Summary, p. 6

0T Findings, p. 20,

royalty rate in the abstract.*°® As a
resull, it is necessary to consider all
income related to the recording of a
song, such as performance rights,
synchronization, and print sales,2°%
because the recording of a song is what
its edarning power is dependent upon.®19
These sources of income have increased
and between 1974 and 1979 outpaced
inflation.®1}

The recording industry stressed that
any examination of the financial
situation of the copyright owners must
take into account the fact that
mechanical royalties are concentrated in
the hands of a few 2!2 and argued also

that in the arts skewed income

distribution is to be expected.®'® The
recording industry considered that the
incomes of successful composers are
both good *** and higher than those of
the general populations.®1® The
Tribunal should not consider the income
of poor songwriters, the industry
argued,®'® and criticized the survey
submitted by the songwriters as too
biased towards them,*!? because no
maltter how much the royalty rate is
increased the poor songwriter will not
be helped.*'® The difficulty affecting the
poor songwrilter is the fact that his songs
don’t sell, not the royalty rate.2!® Those
who would benefit most from an
increase are the singer-songwriter 220
and they are already thriving.2*!

The recording industry considered
also that music publishers are very
profitable,®** even when they serve
only as administrators for singer-
songwriters.®2® Their income has kept
pace with inflation,*** and the health of
the industry is shown by their own
survey.®*® This is true not only for
controlled publishers but also for
traditional publishers as well.22% The
recording industry suggested that the
usual split between the songwriter and
the publisher should therefore be
reexamined.®2” The recording industry
argued that under the statutory criteria

08 [hid, p. 25,

00 Ihid. pp. 20 and 24.

#19 1hid, p. 21.

¥11 Ihid, p. 18,

12 fhid. p, 10,

12 Ibid, p. 38

4 Summary, p. 12,

#1% [bid, p. 13,

#18 Pindings, p. 30.

11 Ihid, pp. 31 and 32,

1% Summary, p. 13

519 Findings. p. 30.

520 {bid, p. 158

31 Summary, p. 4.

#3% Findings, p. 41 and Summary. p. 4
*2% Findings. p. 13,

234 Ibid, p, 42,

FEL Summuty, p. 11,

2% Findings, pp. 11 and 12 and Summary, p. 6
%' Findings, p. 40,
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it is the music publishers’ profitability
that the Tribunal must consider.?*® An
increase in the mechanical would only
provide them unearned windfall
profits.22® Comparing incomes from
1974 to 1979,%%% music publishing has
been more profitable than the recording
industry.**! The profits of even
traditional publishers have increased
while recording industry prafits have
declined.2*2 The recording industry
argued that this comparison of
profitability was one the Tribunal must
take into consideration under the second
criterion.®3% Music publishers earned
money regardless of whether or not the
record company losses *** or breaks
even *7% and, continues to eam over a
long period of time without any
additional effort.*%¢

The reliability of the financial data
submitted by the music publishers was
brought into question by the recording
industry,237 in particular concerning the
small amount of royalties distributed to
controlled publishers,*** The recording
industry argued that because income
from foreign sources has become
increasingly important to music
publishers,*"? if record companies must
account for foreign license income,
music publishers must also account for
the foreign mechanical income from
those same masters.?49

According to the recording industry,
the songwriter continues to make a
significant contribution, but the role of
the music publisher has declined,*4?
and this has been caused by the growing
importance of the singer-songwriter *42
and the controlled publisher.*4? Today,
publishers are simply administrators,*44
have minimal costs,**® and leave the
promotion of a song up to the record
company,**® Publishers rarely give
advances to artists sccording to the
recording industry,*47 or spend
significant sums to make music

’

=28 1bid, p. 27,

29 1hid, p, 150,

99 [hid, p. 78,

A4 (hid, pp. 72 and 79,

232 (b, p. 700

33 Findinga, p. 70,

34 Ihid, p. 135,

3% Summary, p. 22.

3% Findings. p. 130

237 1hid, pp. 81-60.

238 Ihid, p. 90

298 [hid. p. 20

e Ibid, p. 44

241 Thid, p. 101,

347 1hid, p. 103,

42 [hid, p. 111,

244 Findings, p. 110 and Summary p. 21.
245 Findings, p. 125,

45 1hid, pp. 104-107 and 124,
557 [hid, p, 124,

available to the public.*4® They
therefore no longer fill their original role
us discoverers of new talent.2** Music
publishers bear little risk,*° and the
relationship of their risk to their return
is out of balance.?®! Their investment is
minimal,*%2 and the investment as well
as risk even of arlists is greater because
they at least recover recording costs
with their royalties.®®?

On the other hand, the recording
industry fails to receive a fair
income.?%* s pre-tax return has been
below that of the Fortune 500,2%% and its
profitability has declined.*5® The
recording industry presented a study by
the Camgridge Research Institute upon
which to base its judgment about the
industry,**7 and the respondents to the
study represent approximately 60% to
70% of domestic sales.2* In the view of
the recording industry the study, if
anything, overstates industry profits.2s*

The recording industry considered
that it was important to take into
account the year 1978 because it was a
year in which the industry suffered
severe losses.*®° These were due to
spiraling costs,*#! large volumes of
returns,** consumer price
resistance,*9% the reduction in the
number of albums sold per customer,*®4
sensitivity to price distributors as well
as by customers,*®® and privacy,
counterfeiting, and home taping.?%® The
losses were not due to bad
management.**? The heavy
expenditures on sales that occurred was
a decision that was based on
experience,*®® and il is always a
gamble.2%? In many instances the
expenditures were demanded by the
artists themselves.? 79

The significance of 1979 was that it
caused the industry to institute many
changes which altered its character.?™?

345 Thid, p. 123,

4% Summary, p. 20,

59 Pindings, pp. 134 and 130,
41 Ihid, p. 137,
Y Ihid, p. 139
53 Ibid, p. 135,
154 Ihid, p. 43

258 Ibid. pp. 46-47,
238 [bid, p. 45

47 [hid, p. 91

258 Ihid, pp. 92-04.
5% [hid, p. 04,

290 Thid, p. 43.

201 Thid, p 47,

342 1bid, pp. 4748,
263 thid. p. A8

244 Ibid, p. 50.

S5 bid. p. 50

244 1bid. p. 51

247 (hid, p. 56,

S48 1bid, p. 57.

269 [hid, p. 57.

19 Ibid, p. 58

271 Findings, p. 59 and Summuary p. 15

Costs were cut,*"* employees laid
off,273 artist roster and new signings
reduced,*7* stricter policies adopted
with regard to distributors and
retailers,®?® the number of releases
cut,?7® and prices lowered.*”? Measures
to combat counterfeiting were
considered, but were found to be too
costly.27% Arlists agreed to accept lower
royalties,®7® but music publishers were
not approached to do so becanse on the
basis of its experience the recording
industry did not expect the'music
publishers to agree.®*° The present is a
period of transition according to the
recording industry,®®! and the industry
stressed the significance of the
structural changes that have
occurred *82

Against this background the recording
indusiry argued that in comparison with
the copyright owner its role has
expanded.**? The third statutory
criterion requires that the relative
contributions of the copyright owners
and copyright user be compared, and the
recording industry presented evidence
to show its contribution is greater.?5< Its
role is vital in finding and producing
talent,?*% and continued to remain
important In spite of the rise of the
independent producer.?*® Record
companies develop arlists’ careers,*5?
introduce new technology,*** L.P.'s,
stereo, tapes,**? reduce manufacturing
costs,**% and bear the risk if new
technologies don't succeed.*®}
Recording companies make substantial
capital investmen!,**2 bearing most
costs,*?? and these costs have risen
faster than inflation.2** The risk borne
by the recording industry 9% can be
measured by the fluctuation in profil
levels, 2% the volatility of returns, *?7 the

#72 Findings, pp. 59 and 64,
273 ibid, p. 60.

274 Ihid. p. 60,

214 thid, p. 61,

274 (hid. pp. 6489,
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wide variation in recording costs,***
and the number of firms leaving the
industry.?*® The riskiness of demand is
increased because of the dependence for
success upon a few albums,?°9 eighty
percent (80%) of which don't break
even.?@! Finally the recording industry
claimed that it bears the responsibility
for opening new markets, 202

The recording industry argued that the
mechanical royalty rate should not be
changed because copyright owners are
already earning a fair return,?°? and the
criteria under the statute are already
sutisfied.®?4 The current rate, according
lo the recording industry, maximizes the
availability of creative works to the
public,?°% An increase in the rate would
reduce this availability 3°¢ because it
would cause the consumer to pay more,
and the copyright owners would be
those harmed.*®" According to the
recording industry, there is already an
imbalance between the supply and
demand of tunes,*°® with the
registration of tunes increasing *°® and
the number of releases declining.?!° No
evidence exists that the number of tunes
will increase if the rate Is increased.**!
but an increase in their price will reduce
therecording industry's demand for
them.®** Artist rosters would be
reduced *1% and only those artists would
be released who are already proven.?14
The most hurt would be smaller
companies 1% and specialized music
such as jazz.2'® The industry claimed
that its marketing strategy would be
jeopardized.®'* An increase in the
mechanical rate, according tq the
recording industry, would therefore
reduce the availability of creative
works,*'® and from the standpoint of
fair return, an increase in the rate would
Increase music publishers’ profits
without their being any economic need
shown,31¢

% Ihid, p. 127

0 Ihid, p, 128,

0 Ibid, p, 130-131.

91 Ihid, p. 96, 96, and 131.
T Ibid, p. 146,

% [bid, p. 8 and 80,

154 Ibid. p. 203,
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% Summary, p. 26

¥ Findings, p. 179,

11 Ihid, p, 180-181.

17 Ibid, p. 181,

Y Ibid, p.1s2

YA hid, p. 184,

1 Ibid, p. 183.

"' Summary, p. 32

I8 Findings, p. 182

"V Ibid, p, 158-159 and CBS Findings, p. 22

The recording industry claimed that
an increase in the rate on the order of
that proposed by the music publishers
would produce a staggering impact and
cost upon the industry.*2° Cost
increases have been supported in the
pas!, but not of such a sudden
magnitude.®** Volume would drop,®*#
and there would be a reduction in the
number of releases.?*? The increase
could not be financed out of G & A
expense, the industry claimed,?24
manufacturing costs,*** or by
negotiating reductions in artist
royalties.?*® The artist rather than
bargain could go elsewhere.?*7 Higher
prices would further stimulate piracy.?2*
According to the recording industry the
cost could be as much as .83 cent per
album,**® and the consumers pay $335
million per year,®3° There would also
result a successive series of price
rises.?®! Finally, the industry argued
that as for the impact of an increase
being lessened by bargaining this would
not occur.??2

The industry also opposed the concept
that the mechanical rate should be set
high enough so that it would encourage
bargaining.*** The rate must be
reasonable in order to meet the criteria,
and if it is high enough to encourage
bargaining, by definition it would be
unreasonable.®3* The recording industry
argued that bargaining would still not
occur even if the rale were increased.??®
It does not occur on first releases
now **¢ and the full rate is paid in the
schlock market.®®7 The large majority of
licenses are at the statutory rate the
recording industry claimed,*** and
language in licenses specifying the
statutory rate has already been
incorporated in them.®3% In the past,
rate reductions have been refused by
music publishers,?4° and it is to the
statutory rate that the contracts of
singer-songwriters are tied.**!' When the

%0 Thid, p. 150 and Summary, p. 27,
321 Pindings, p. 151.

% Ibid. p. 152

459 Summuary, p. 28,

324 Findings, p. 153,

A5 Ibid, p. 154,

36 Ihid. p, 154,

2T Ibid, p. 158,

24 Ibid. p, 156,

5% Ibhid, p. 167.

99 Ihid. p. 170

4 Ibid, p. 171

332 [hid, pp. 200208,

*3% Ihid, p. 190,

294 Ihid, pp. 190-191 and Summary, p. 36.
A% 1hid, p. 194 and Ibid, p. 36. -
3% Pindings., 195,

3T 1bid, p. 196,

S Lid, p. 197,

9% thid, p. 198

MO Ihid, p. 157,

40 thid, p. 158

rate went up to 2% cents, that was what
the rate became.*#2 The recording
industry claimed that administratively
tune-by-tune bargaining is
impossible,?*? and from the publishers’
point of view makes no sense.?** The
recording industry has no bargaining
power because licenses traditionally are
requested after a recording has already
been made,**® and composing often
takes place in the studio.®*® It has been
the Harry Fox Agency itself which has
perpetuated the practice of not licensing
until after a recording has been
made.®*7 According to the recording
industry bargaining on a tune-by-tune
basis doesn't occur anywhere in the
world. 248

The recording industry argued that a
historically effective rate has never
existed.**® Rates today, according to the
recording industry, range from 3.7% to
4.6% of suggested list price,*° and
during the period 1955-1966 were
approximately 4.6% to 5.2%, at no time
reaching 6%.%%! As a percentage the rate
has been further clouded by
discounting.?®* The period 1955-1966
which, according to the recording
industry, the publishers used on which
to lose their historical comparisons
bears no relationship with the industry
today.?%3

The recording industry objected to the
songwriters' proposal to increase the
rate to 8% on the grounds that there is
no basis for it.2%¢ The true incidence of
the Biem rate in Europe is not 8% 353
but, according to the recording industry.
significantly less.**® The recording
industry objected further on the grounds
that no study was made of the impact
such a rate would have.?37

The recording industry opposed
changing the mechanical rate to a
percentage.®®® First of all, because there
is the question as to the Tribunal's
authority to do $0,%*# and second,
because, a percentage rate would
violate the statutory criteria.*®° A

343 Summury, p. 38.

4% Findings, p. 200,

S441bid, p. 202

343 (bid, p. 203

248 Ihid, p. 204.

947 Ibid, p. 205.

34 Thid, p. 202,

4% 1bid, p. 200 and Summary, p. 30

330 Findings, p. 210.

51 Ihid, pp. 212-213,

452 fhid, p. 211.

%5 Ibid, p. 213 and CBS Findings, p. 37.

54 Ibid, p. 180 and Summary p. 33.

U35 Findings. p. 187,

56 [hid, pp. 187-188.

Y57 Ihid, p, 189,

354 Ihid, p. 217 and CBS Findings. pp. 0-12.

250 [hid, p. 258 and Summary, p. 48 and CBS
Findings, pp. 9-12

2% Findings, p. 217,
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percentage rate would disrupt the
industry and be unpredictable.3%!
Royalty costs could not be predicted,?6®
and the rate would be inflationary
because royalties would be related to
costs that are unrelated.*®? To the
extent the impact would be disruptive
technological innovations would be
discouraged.?®* The cost to implement
and administer would be greal,**®
involving new computer systems and
increased input data;?®s and all of these
costs would have to be borne by the
recording industry.*%7 the impact would
be particularly great on small
compaenies.?%" The old flat rate would
continue to exist with the new
percentage rate, and therefore two
systems would have to be maintained
simultaneously.3%%

The recording industry argued that
there is no comparison between a
percentage rate for mechanicals and the
practice of calculaﬂn? artist royalties as
4 percentage.70 Royalties are not earned
by artists until after their recording
cosls are recovered,*™* and artists bear
other costs which are not born by
composers.?72 Artists also play a
marketing role that in the judgment of
the recording industry compasers do
not,*7? and their popularity is-brief.?74
The percentage system used for artists is
not one the industry could adopt,37*
primarily because many more
caloulations are involved in calculating
mechanical royalties then with royalties
for artists.®7®

The recording industry claimed that
there is no relationship between the
percentage rate proposed by the music
publishers and practices in Burope.®7
European mechanical royalties on &
given record are not divided according
to the time on that record a tune
occupies, **® and in Europe the cost of
administering the mechanical royalty
system is born by the copyright
owners."#* Complications have also
arisen in establishing a base upon which

001 [hid, pp. 217-218
" Ihid, p. 220

"R Ihid, p. 221

a%s [hid, p. 223.

#65 [hid, pp. 227245
0% Ihid, pp. 220-230.
36T Ibid, p. 245,

W* Ihid, p. 242,

% [hid, p, 24

1% [hid, p. 224

3L hid, p.224.

1% [hid, p, 224-225.
A2 hid, p. 225.

ATS Thid, p, 225,

15 Thid, p. 244,

74 hid, p. 248,

I thid, p. 220

ST Ihid, p. 220,

=10 [hid, p. 248,

the percentage can be caloulated,?"®
and a flat rate system is currently being
contemplated.?®* The recording indusiry
denied that there was any contradiction
in its opposing a percentage mechanical
royalty and al the same time advocating
performance rights, in that the impact
upon the American recording industry of
introducing percentage mechanical
royalty is dissimilar from that which
would resull if performance rights were
adopled.®s2

The recording industry argued that the
suggested list price would not be
practical as a bage.®®3 The increase of
dizcounting and the issnes raised
concerning its legality cause it to be
questionable that the suggested list price
will still be in existence in 1887.%%4
According to the recording industry,
wholesale prices would not serve as an
alternative substitute.?®® They vary
between and within companies, and
they change frequently.®®® Because of
the difficulty of determining what actual
selling prices are, they also would not
be a substitute, 337

The recording Industry opposed
equally adjusting the mechanical royalty
rate according to the Consumer Price
Index,*** because changes in record
prices were considered the fairest basis
for any adjustment, not the CPL*#? No
relationship exists between the CPI and
record prices 390 and with a cost of
living adjustment no consideration
would be given to the benefit to -
copyright owners of sales volume.®*! As
a result, with a cos! of living adjustment,
the increase of mechanicals in the
aggregate would be faster than
inflation.®** An Increase in prices would
be caused 393 and this in turn would
hamper industry growth.*?* The
recording industry questioned whether
the CPI was an accuraie measure of
inflation,***® and ed finally that
there is no relationship between it and
the slatulory criteria.®**

Because the recording industry
acknowledged that incertainties do exist
cancerning the future and inflation, a

0 1hid. p, 252
" hid, P 248,
382 Thid, p. 220,
"o Ihid, p. 262
4 (hid, p. 2562
5% Ibid, p. 254
008 [hid, p. 254-255.
"7 Ibid, p. 257,
284 [hid, p. 264,
M Ihid, po 264,
200 [hid, p. 265,
91 Ihid, p. 206,
"2 [hid, p. 208,
4% Ihid, p. 208,
we “,‘(L P 0.
95 Ihid. p. 272
0% Ihid, p. 273,

proposal was presented which was
intended to mee! these concerns.?®%
Under it; no change at present would
take place with the current rate, but
subgequent adjustments would ogour in
1082 and 1985,%%® proportional to the
change in the average suggested lis!
price of leading albums since 1980. The
average price would be computed on the
basis of the prices appearing during the
year in Billboard, Record World, und
Cashbox, and any disputes concerning
the calculetions would be resolved by o
mutually acceptable public
accountant. 3?9 In the event suggested
list prices are eliminated, other
adjustments would be calculated on the
basis of changes in uverage wholesale
prices.*°° The strength of this proposal.
in the recording industry’s judgments,
was that, while not changing the current
rate, it allowed for adjustments for
inflation in the future.*®! Also,
adjustments would be linked, not to un
external index, but to one that reflects
the condition of the industry.*®* The flat
rate would be retained.*°? The system
would be self-executing.*** And no
uniawful delegation of the Tribunal's
authority, in the judgment of the
recording industry.would occur.*°® The
recording industry considered that, as
the year of the Tribunal's initial
determination, the most appropriate
base year was 1980.49¢ The lag in
adjustment between the years would be
compensated by sales volume.*°7

Economic Submissions of the Parties
Introduction

During the course of the mechanical
royalty proceedings certain financial
evidence was submitted by the parties
The evidence included six studies. The
songwriters through ACAC and NSAI
presented a study from Rinfret
Associates, Inc., an economic consulting
firm. The publishers presented studies
by Robert Nathan Associates, an
economic consulting firm and Praeger &
Fenton, a certified public accounting
firm. The RIAA representing the
recording industry submitted a study of
financial and operating performance.
The Study was conducted by the
Cambridge Research Institute, a
management and economic research

W7 Ihidd. p, 274
* Ihid, p. 274,
"8 [hid, p. 275
400 Ihid. p. 276,
401 1hid. p. A
407 Ihid, p, 277.
407 hidd, p. 2081,
404 [bid, p. 279,
499 thid, p. 284,
468 thid, p. 267
407 Summary, p. 81
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firm for the RIAA. The RIAA also
submitted a study of Average Retail
Prices of L.P.'s Tapes, and Singles, and a
study of Album Content and Tune
Length.

Songwriters (AGAC and NSAI)
Rinfret Study

The Study by Rinfret Associates, Inc.
(Rinfret Study) recommended an
immediiate upward adjustment of the
slatutory rate to at least eight percent of
the suggested retail list price of
phonorecords. **® The study rejected
expressing the mechanical royalty as a
flat cent rate, concluding that such rate
is and would be unable to maintain its
purchasing power under inflationary
pressure. *®

The Rinfret Study was based on
economic data relating to inflation from
1909 to the present and on a survey of
income data provided for the period
1974-1979 by 1017 songwrilers in
response {0 @ questionnaire distributed
to AGAC and NSAI members. Rinfret
Associates conducted the survey in
accordance with the Tribunal's Rules of
Procedure. The underlying questionnaire
responses were subsequently made
svallable to counsel and the Tribunal
for review. The questionnaire sought
information with respect to the
following categories: creative production
of works; publishing history; recording
history; recording sales success:
sungwriting income flow: songwriter
publishing ownership interest;
songwriter mechanical royalty share:
sources of music related and other
income; Inflation protection; insurance
benefits; and retirement provisions. '

According to the study, in 1978 aboul
73 percent of the respondents received
$11,500 or less from music related
sources of income, while 47.5 percent of
respondents received up to $11,500 total
income from music and non-music
reluted sources.*** Only 20 percent of the
respondents claim to be able to support
themselves as full-time songwriters, and
59 percent describe their income from
songwriting as “completely
unpredictable,” =

The Rinfret Study reports that the
historical split of mechanical royalties
among copyright owners has increased
in favor of the songwriter's share. About
21 percent of respondents have complete
ownership rights to the royalties
generaled by their copyrights; another
S ——

**Rinfrot Study, vol. 1, pp. 37-38.

" [bid. vol. 1, p. 38.

""" Rinfrot Study, vol. 1, pp. 4-5.

' ibid, vol. 1, pp. 11-13.

““1bid. vol. 1. pp. 6, 10, 15,

16 percent of respondents have more
than a 50 percent interest.**?

The Rinfret Study shows that in real
purchasing terms, the two cent statutory
rate in 1908 had the equivalence of 14.5
cents of purchasing power in 1978
dollars based on the Consumer’s Price
Index. *** The study also indicated that
the 2% cent interim rate has also
seriously eroded under inflationary
pressure. In the period January 1978 (the
effective date of the interim increase) lo
February 1980, the Consumer Price
Index increased more than 20 percent;
record and tape prices increased more
than 10 percent: and the purchasing
power of the price-fixed mechanical
royalty decreased 18 percent.*'®

The Rinfre! Study contains data which
show that while record companies are
able to raise prices during periods of
inflation, songwriters receive an ever-
decreasing rate of return for their
creative efforls. **®

The study recognizes that indexing a
flat cent rate to changes in the cost of
living would maintain some of the
purchasing power of the intended
adjustment, However, it regards the use
of an index as less equitable than
expressing the rate payable as a
percentage of price. Under a cost-of-
living adjustment, increases in the rate
will always lag behind actual increases
in inflation, thus perpetuating a built-in
inequity. 47

The Rinfret Study concluded that data
currently available strongly support an
upward adjustment of the statutory rate
and that the statutory royalty should be
expressed as a percentage of the
suggested retall list price of
phonorecords in order to ensure a
reasonahle rite of return under existing
economic conditions, The Study
concluded that despite the availability
of multiple sources of income, both
music and non-music related,
songwriting is a high risk occupation,
deriving very low economic rewards,
with few fringe benefits, and few
protections against eéconomic, financial
and social adversity,*"* The Rinfret
Study further concludes that a flat cent
royilty is completely incapable of
resisting inflationary pressure. ™

Publishers (NMPA)

Praeger & Fenton Study

The Tribunal requested NMPA and
music publishers to assemble and

“bid, vol. 1, p, 100

bl vol. 1, p. 22,

YA Ibid, vol. 1, p. 35,

Y4 Rinfrnt Study, vol. 1, pp. 22-34.
“TIbid, vol. 1, p. 36.

W Ibid, vol. 1, pp. 1, 35,

% 1bid, vol. 2, p. 1.

present data for the years 1977, 1978,
and 1979 in the following areas: (a)
Domestic and foreign revenues from
mechanical royalties, perfarmance fees,
print license revenues, and revenues for
administrative service to controlled
publishers; (b) Expenses for mechanical,
performance and print license payments;
selling and promotion: general and
administrative; and {c) Printing and
miscellaneous income and total profit
before tax. The Tribunal further directed
“that the survey sample be structured so
as to reflect the distinct roles of
traditional and controlled publishers.”

NMPA continues to maintain that the
profitability of copyright owners is
frrelevant to a fair determination under
the criteria governing this proceeding.
NMPA complied with the Tribunal's
request for aggregate financial data and
commissioned a financial survey of
NMPA's 204 members and of 73 non-
member music publishers considered to
be associated with singer-songwriters
for a total of 277.

The Survey of music publishers was
conducted on behalf of NMPA by
Praeger and Fenton, a certified public
accounting firm. On October 1, 1980,
NMPA submitted Aggregate Data
Concerning the Financial Condition of
Music Publishers to the Tribunal. Such
data were based on the responses of 116
music publishers, 96 of which provided
financial information. Accounting
methods and reporting periods differed
from response to response. The
conclusion of the survey was that

. annual aggregate pre-tax income of

traditional music publishers, based on
revenues, ranged from 5% to 8.5%.
Uncontroverted testimony demonstrated
that even the modest return on revenues
enjoyed by U.S. music publishers would
be substantially lower if foreign-earned
mechanicals were paid at the American
rate. Based on the financial data
submitted and allowing for market share
and rate differentials, foreign royalties
account for approximately 16 percent of
U.S. publisher total revenues, 60 percent
of which is paid out to songwriters.
Foreign mechanical royalties would
account for only seven percent of U.S,
music publisher revenues if they were
paid at the 2% cent U.S. rate.*®
Analysis of the data submitted also
shows that in 1979, U.S. music
publishers would have earned not 8.5
but five percent return on revenues if
foreign mechanicals has been paid at
the American rate; in 1978, the seven
percent return on revenues would have
been reduced to 3.5 percent; and, in
1977, the 5.17 percent return on revenues

“*“Tr. 10/9/60, Straues, pp. 7475,
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would have been reduced to less than
two percent.**

Robert R. Nathan Associates, Inc. Study
(Nathan)

Robert R. Nathan Associates, Inc.
{Nathan) submitted analysis and data
for the period 1909 to date on behalf of
NMPA in accordance with the
Tribunal’s Rules of Procedure. **

The Nathan Study concluded that the
statutory rate, historically equivalent to
an effective rate of six percent of the
suggested retail list price of
phonorecords, has deteriorated to a
level of little more than three percent of
list price. The study further concludes
that the compulsory license system no
longer accommodates the proper
function of the free market and denies
copyright owners their right to negotiate
royalties at a rate which fairly reflects
the market value of their musical
compositions. **

The Nathan Study indicates that
during the period 1963-1974, record
company gross revenues increased
substantially, while the mechanical
royalty rate declined as a percentage of
record sales.** The data presented
illustrates that from 1963 to 1974, sales
of recorded music increased from $361
million to $1,172 million. *** Those data
further show that in the period from 1964
through 1974, aggregate royalties
actually paid to copyright owners
declined from an average of about 11.2
percent of record sales at wholesale 1o
about 7.2 percent. “*®

The study indicates that in the period
from 1964 through 1974, royalties paid
by record companies to recording artists
far outpaced mechanical royalties, rising
to an average of 16.8 percent of record
sales at wholesale. *¥

The study shows that between 1973
and 1979, the record industry
experiences phenomenal sales growth,
with record sales almost doubling, from
$2 billion to nearly $4 billion at retail list

rice,*** It altributes such growth to two
‘actors: an increase in unit sales (which
may result in higher aggregate
mechanical royalties and an increase in
the suggested retail list price of records
{which does not). Unit sales of albums
rose by 22 percent in the 1873-78 period,
while the average suggested retail list
price of albums and tapes rose 54
percent, and that of singles, 65

1Ty, 10/9/80, Strauss, p. 76,
“*Nathan Study, pp. 1. 6

3 Nathan Study, p. 13,

S bid, p. 14,

o [bid, p. 14,

= Ibid. p. 14

7 1hid. p. 14,

o 1hid, Table 1.

percent.** Further, accompanying the
increase in record prices was a
continued decline in the number of
songs per album, from twelve in 1965 to
ten in 1979.4%

The Nathan Study indicated the
impact of inflation by stating that the
original two-cent royalty of 1909
commands little more than one-tenth of
its purchasing power loday. Further, the
study states that the 2% cent royalty
presently in effect purchases today what
the 2 cent royalty purchased in 1976. The
study indicates a steady reduction in the
num{er of songs per album. The volume
of songs sold increased on average only
two percent per annum in the period
1974-1979,*"

The Nathan Study further shows that
the market position of copyright owners
has deteriorated relative to that of
others in the economy, including music
arrangers, nonsymphony musicians, and
industrial workers. ‘It shows that the
market position of copyright owners has
also deteriorated relative to that of
performing artists. Available data show
that average artist royalties range
between ten and as high as twenty
percent of list price.*?

The Nathan Study does not regard
increasing sales volume as an
acceptable adjusting factor for inflation.
The study shows that the increase in
record sales volume has resulted in a
mere two percent increase per annum in
the volume of copyright songs sold to
the public. Further, that aggregate
mechanical royalties paid have not kept
pace with record sales. ¢
The Nathan Study shows that
mechanical royalties are paid at a
higher rate abroad than in the United
States. Moreover, in all countries (other
than Canada and the Soviet Union), the
royalty payable is expressed as a
percentage of price.**

The Nathan Study concluded that the
slatutory royalty should be expressed as
six percent of the suggested retail list
price of phonorecords, to ensure that the
royalty payable maintains its pdrchasing
power under inflationary pressure.*® As
stated in the Nathan report the royalty
rate at the inception of the Copyright
law was "al its ceiling rate of two cents
per song thus came out to 24 cents per
record * * * or six percent of the
suggested retail list price.” *

The Nathan Study strongly
disapproves expressing the royalty as a

= Nathan Study, p. 15.

S 1bid, Table 2.

SThid, Table 11,

22 1bid, Table 9.

2 1bid, Table 10,

“bid, p. 44,

" Nathian Study, pp. 40-41.
S Ihid p. 45

ST bid, p. 10.

flat cent rate, for such rate would
quickly reduce to a mere fraction of its
intended purchasing power. **

The Nathan Study recognizes that
indexing a flat cent rate to changes in
the cost of living would maintain some
of the purchasing power of the intended
adjustment, but regards the use of an
index as less equitable than a rate
expressed as a percentage of price:
Under a cost-of-living adjustment,
increases in the rate payable always lag
behind actual changes in inflation, thus
perpetuating a built-in inequity.

In contrast, it finds that a royalty
expressed as a percentage of price
ensures that the compensation of
songwriters and music publishers keeps
pace not only with the price of records
but also with the gross revenues
generated by record sales, '

RIAA

Cambridge Research Institute Study
(CRI)

CRI submitted data on behalf of RIAA
covering the U.S. recording industry
financial and operating performance.
The CRI Study complements data
derived from CRI's prior financial
survey data of the recording industry
which extends as far back as the 1950's.
The current CRI Study updates the
financial information for the period from
1977 through 1979 and also oblains
information on current industry
operations,

CRI's sample included label
companies, which release top albums in
the fields of pop, rock, jazz, folk, and
classical. The sample included some
major vertically integrated
manufacturers, as well as a few very
small and very large companies. In
addition, the sample included
representatives of some of the
distribution patterns that exist in the
industry.

The questionnaire was distributed in
the summer of 1979 to all 66 RIAA
member companies of which 14
recording companies responded. Not sll
companies supplied data for all the
years requested. ***

The CRI “Estimated Financial
Statistics for the U.S. Recording Industry
(1974-1979)" was based on the RIAA
total industry sales figures which are
generated by RIAA's Market Research
Committee. The committee is composed
of major recording companies
executives, CRI used the committee’s
figures as a foundation, to expand its
sample results to produce industry-wide
aggregate financial figures.

“vIbid. Table 12.
“5 Nathan Study. pp. 4849,
ORI Study. p. &
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The CRI Study produced an estimate
of industry-wide profits which is more
heavily weighted with larger firms.

To assemble a financial picture of the
U.S. recording industry, CRI used
estimation techniques to account for
certain data that were not reported by
individual respondents. The sample
generated by the CRI Study produced an
eslimate of industry-wide profits,

The study shows that in terms of pre-
tax profits (and losses), 1979 was the
worst year for the recording industry in
recent history. The CRI Study included a
consolidated industry-wide income
statement which was shown in two
formats—one as a breakdown of each
component in total dollars and the other
format had the same components and
lotals expressed as a percentage of net
sales. These formats excluded license
income from U.S. masters licensed
abroad.** Both statement formats were
subsequently connected because of
tabulation error. 4

The CRI Study contained data
showing that for the years 1977-1979,
the largest expense for the recording
industry was production and
manufacturing expenses (30.8%) and the
second largest was artist and recording
expenses (29.9%).'9

CRI produced data on break-even
points. It showed that more than 80% of
most recordings fail to break even. CRI
data on the profitability of artists’
royalty accounts, showed that
approximately 80% of the artists had
unprofitable royalty accounts.

The CRI Financial and Operations
Survey also included information on
pricing of records; profile of recording
sales; sales returns; and, personnel,
artist, and singer/songwriters.

In addition to the Financial and
Operations Survey, CRI conducted a
survey of mechanical royalties on all
tunes released by two respondent
companies in 1678, The survey shows
that the mechanical royalty rates are set
at the statutory amount or a standard
variation thereof for record club and
budget/economy tunes.

Average Retail Prices Study

RIAA also submitted data reporting
average retail selling prices of LP’s,
tapes, singles by type of distribution
outlet for the period 1974-1979.

The retail price data in this study are
b‘ased on information from & nationwide
Consumer Panel maintained by an
independent testing institute for CBS
Records.

“'CRI Stady, Exhibits 1, 2, pp. 4-9,
"“Flizpatrick lettor, July 17, 1960,
““CRI Study, pp. 4-10.

The Consumer Panel consists of
approximately 7,150 individuals,
representing a sample of the record and
tape buying public in the United States.
Record and tape purchases of Panel
members are monitored on a daily basis
and the results are projected to national
levels.

-Each year, the reporis of the Panel
members are consolidated to produce
average retall prices for that year by
configuration and type of outlet.** The
Study shows that the suggested retail
list price and also the actual selling
price of LP's, tapes and singles has
increased over the last six years. It
showed that during the period 1974—
1979, the average actual selling price of
LP’s increased from $4.05 to §5.79.

Album Content and Tune Length Study

RIAA submitted a Study of the top 150
albums listed in Billboard magazine's
best-seller charts in order to obtain
information about the composition and
tune lengths of record albums. *** For
purposes of the Study, RIAA selected at
random the Billboord charts in the
issues dated March 31, 1979 and January
19, 1980.* The Study shows that the
average number of songs per disk has
continued to decline, from twelve funes
in 1965 to ten tunes in 1973, to nine tunes
in 1879 *? and that the majority of
mechanical royalties on these 150
albums were paid at the statutory
rate, "

The Study further shows that
increased record sales volume hasnot
compensated copyright owners for the
increased length of their songs. Most
recorded songs (77%) have an average
playing time of less than five minutes.**

Legal Issues
Petition of the Masic Arrangers

The American Society of Music
Arrangers submitted to the Tribunal a
petition on January 31, 1980 requesting a
hearing on a proposal to require record
companies to provide compensation to
arrangers “in the form of a royalty to the
arranger for every record sold, subject
to the usual industry allowances for
returns, promotion, etc.” **® The Tribunal
invited the parties to this proceeding to
comment on this petition. Comments
were submitted by AGAC, NMPA, and

4 [bid, Exhibits 1,2 3.

4 Study, Appendix C.

*bid. Appendix A, B.

2 Album Content and Tune Length Study, p. 3,
line item 5.

““Study, p. 5

S bid, p. 4, line itom 12,

“Letter of Bddy L. Manson. President. American
Society of Music Arrangers, Jan. 31, 1980,

RIAA.*! Each of these comments
asserted that consideration of the
petition would be beyond the
jurisdiction of the Tribunal. After
considering these comments and reply
comments of ASMA,** the Tribunal
rejected the petition.** The Tribunal
stated:

The Tribunal interprets 17 USC 115 as
providing that the compulsory license royalty
is to be paid only to the copyright owner of
the original musical composition. Congress
did not grant the Tribunal the statutory
authority to creale a new compulsory license.
Rather the Congress, 17 USC 801(b)(1).
expressly limited the Tribunal to the
adjustment of reasonable copyright royalty
rates as provided in Section 115.

The Mechanical Royalty Percentage
Formulas Issue

The Tribunal on March 25, 1980 heard
oral argument by the parties on a motion
of RIAA requesting the Tribunal to issue
an order declaring that any adjustment
of the mechanical royalty rate to
provide for the fixing of the royalty rate
as a percentage of the price of the
phonorecord would be beyond the
jurisdiction of the Tribunal. We issued
an order on March 27, 1980 stating in
part:

The Tribunal has not found the arguments
in support of the motion to be persuasive and
the motion is therefore denied. The Tribunal
will receive and consider evidence on
proposed “mechanical royalty” percentage
formulas.

The Tribunal has not in this
proceeding adopted a royalty rate fixed
as a percentage of the price of the
phonorecord, therefore, it is unnecessary
for the Tribunal now to further discuss
this Issue. We observe that our
determination to retain a flat rate
indexed to increases in record prices is
not subject to RIAA's jurisdictional
objections, and indeed, was urged upon
us by RIAA.

The Issue of Burden of Proof

QOur jurisdiction to provide for an
adjustment of the mechanical royalty
rate is derived from the same statutory
authorization as our jurisdiction to
adjust the royalty rate paid by operators
of coin-operated phonorecord players
(jukeboxes).*** We have analyzed the

1 Lotter of Alvin Deutsch, counsel for AGAC,
Feb. 26, 1980; letter of Morris B. Abram. counsel for
NMPA, Feb. 29, 1680; memocandum of RIAA, March
3, 1980,

#2Reply Memorandom of American Society of
Music Arrangers In Opposition To M
Filed By the Recording Industry Association of
America, the National Music Publishet's
Association, and the American Guild of Authors
and Composers, March 26, 1880

A9 Letter of Chairman Mary Lou Burg to Harris E.
Tulchin, counsel, ASMA, April 7, 1960,

#4147 USC BU1{b).
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issue of burden of proof in the opinion
accompanying our final determination in
the jukebox proceeding.**

17 USC 804(a)(1) mandated the
institution of this proceeding. No parly
to this proceeding was required to
sustain any general or specific burden of
proof. Since it was obviously not
possible for the Tribunal to hear
simultaneous presentations of the direct
cases of the parties, the Tribunal
determined an order of presentation. In
doing so, the Tribunal rejected any
suggestion that the order of presentation
implied any relationship to a burden of
proof.

Likewise, the statutory lunguage and
the legislative history of the copyright
revision bill excludes any presumptions
concerning the “reasonableness” of the
existing rate. Nor is the existing rate to
be accorded precedential weight in the
Tribunal's proceedings. The task of the
Tribunal in this proceeding was to
determine a “reasonable” royalty rate
on the bisis of the record before us and
calculated “to achieve” the statutory
objectives. Our findings and conclusions
on these matlers are set forth in
considerable detail elsewhere In this
document.

“Bargaining Room" Theory

It has been suggested during this
proceeding that the Tribunal should
adopt a royalty rate at the high level of a
range within which there would be
marketplace bargaining. RIAA has
maintained that such action by the
Tribunal would be contrary to law, as
well as contrary to prevailing industry
practice.**

The statute requires the Tribunal to
establish a “reasonable” royalty rate
calculated to achieve the statutory
objectives, We adopt the view of RIAA
that:

A rote that is deliberately fixed above the
level that the market can bear—so that o
lower rate can be negotioted in the
markelploce—cannol be ‘reasonable’. Such a
rate would yield more than the ‘fair return’ to
copyright owners manduted by the statute.*’

In adjusting the mechanical rate, we
excluded any consideration of the
“bargaining room" theory.

The AGAC Motion To Strike

AGAC on July 15, 1980 filed a motion
moving the Tribunal to strike from the
record of this proceeding the economic
study of the recording industry prepared
by the Cambridge Research Institute, the
reply comments of April 21, 1980

S0 FR 887, Jun. 5, 1981,

SSRIAA Proposed Findings of Fact and
Conclusions of Law, pp. 190-208

W ihid, p. 101,

prepared by the Institute for RIAA, and
the May 5, 1980 statement of David B,
Kiser. AGAC subsequently expanded
the basis for the motion because of the
lack of access to certain Touche Ross
marke! research information.

AGAC maintained that the refusal of
RIAA to submit requested inpul data,
including individual questionnaire
responses, “violates the rules of the
Tribunal (37 CFR 301.51), denies other
parties the ability to conduct such cross
examination as is necessary to disclose
the facts fully and truthfully, and
deprives the Tribunal of the ability to
determine the accuracy, reliability, and
truthfulness of the statements made in
the CRI documents." %%

Section 301.51(h) of the Tribunal's
Rules of Procedure states in part that:

If requested, tabulations of input data shall
be made available to the Tribunal

AGAC has argued that it is impossible
to establish whether statements
contained in the Cambridge documents
are reliable or accurate simply by
questioning the author of the document.
AGAC mentioned that it “is well settled
that such studies should not be admitted
in administrative proceedings unless the
underlying questionnaires are made
available.” **

The Tribunal on October 14, 1860

denied the motion of AGAC.*° We were

not persuaded that the granting of the
motion was required by the
Administrative Procedure Act, the case
law, the Tribunal’s Rules of Procedure
or procedural fairness. The inability or
failure of RIAA to disclose
“confidential” input information in our
view goes to the weight we should
accord their evidence, not to its
admissibility. This is particularly
relevant lo our proceedings since the
Congress has not accorded the Tribunal
subpoena power.

Determination of Royalty Rate

Preliminary Statement

The Tribunal held 46 days of hearings
on the adjustment of the mechanical
royalty rate. On the basis of the record
in this proceeding, the Tribunal
determined that an adjustment was
appropriate,

Congressianal Purpose

When Congress enacted the Copyright
Revision Act of 1976 it specifically
acknowledged the unfairness of the
existing mechanical royslty rate:
“(Although) a compulsory licensing
svstem is still warranted as a condition

YA AGAC Motion To Strike, p. 2
Ybid p. 5
ST Oct, 14, 1980, pp. 270-271

for the rights of reproducing and
distributing phonorecords of copyrighted
music * * * the present system is unfair
and unnecessarily burdensome on
copyright owners, and * * * the
statutory rate is too low.” *!

Congress mandated that the Tribunal
commence rate adjustment proceedings
on January 1, 1980 and publish its
determination of a reasonable rate by

ear's end. ** From review of the
egislative history of the Act we find
that Congress delegated plénary
authority to this Tribunal to effect a
reasonable rate payable under a
compulsory license, and calculated to
achieve the statutory objectives.

Congress increased the statutory rate
to 2% cents per musical work made and
distributed, or % of one cent per minute
of playing time, or fraction thereof,
effective January 1, 1978,

We find that the legislative history of
the Act is clear that Congress did not
find that the existing rate was fair as of
1976 or any other date, We further find
that Congress did not intend the rate to
be a precedent for the Tribunal nor to
bind the Tribunal in any way.

The 1975 Senate Judiciary Committee
Report on the copyright law revision
stated:

The Committee does not intend that the
rates in this legislation shall be regarded as
precedents in future proceedings of the
Tribunal, *9

The House took the opposite view.
The last sentence of section 801(b)(1) of
the House amendment of the bill stated
that the Tribunal's determinations
adjusting mechanical royalty rates
“shall be based upon relevant factors
occurring subsequent to the date of the
enactment of this Act.” **

In conference, the House abandoned
its position and the Senate view
prevailed. The language in section
801(b)(1) restricting the Tribunal’s
consideration to events after 1976 was
deleted, and the present criteria were
inserted. The conference report stated:

The House receded on its language
appearing In the last sentence of section
801{b)(1), and the conference agreed to o
substitute for the language. "%

From our review of the legislative
history of the Act we conclude that
Congress resolved the split between the
House and the Senate to favor the
Senate view that the rate of 2% cents
was not g precedent for the Tribunal,

" HLR. Rep, No. $4-1476, 94th Cong., 2d Sess. 107
(1976}

%17 115.C. § 504

WIS Rep. No. 24473, 84th Cong.. 181 Sess. p. 155
(1975).

LR, Rep. No. 94-1470. p. 41 {2070).

¥ 1R Cool. Rep, No. 84-1733, p. &2 (1976]
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and that the Tribunal was not to limit its
consideration to events after enactment
of the Act. It is our opinion and we
therefore find, that the legislative
history of the Act shows that Congress
delegated to the Tribunal sufficient
authority to effect a de novo adjustment
of the statulory rate, uninhibited by
prior Congressional action, consistent
with Section 801 of the Act.

Statutory Objectives

QOur review of the legislative history of
the Act indicates that the statutory
criteria in section 801(b) originated with
the suggestion of Professor Emest
Gellhorn and the Register of Copyrights
that more definite criteria than
“reasonableness” should be provided, in
order to avoid a constitutional challenge
to the Tribunal.** Subsequently, the
House Judiciary Committee included
criteria in its report.**’ The Conference
Committee then included a revised
version of the criteria in section 801. 4

We therefore conclude that Congress
drafted the criteria in the broadest terms
that it could, consistent with its intent to
prevent a challenge to the
constitutionality of the Tribunal.

We also conclude, consistent with its
Congressional mandate, that this
Tribunal's adjustment must set a
“reasonable” mechanical royalty rate
designed to achieve four objectives, set
forth in Section 801 of the Act:

(A) To maximize the availability of
crontive works to the public;

(B) To afford the copyright owner a fair -
return for his creative work and the copyright
user a falr income under existing economic
conditions;

(C) To reflect the relative roles of the
copyright owner and the copyright user in the
product made available to the public with
respect to relative creative contribution,
technological contribution, capital
investment, cost, risk, and contribution to the
opening of new markets for creative
expression and media for their
communication;

(D) To minimize any disruptive impact on
the structure of the industries involved and
on generally prevailing industry practices. '™

Based on our review of the entire
record in this proceeding and the
legislative history of the Act, we have
determined that a reasonable
adjustment of the statutory rate must
look to the application and operation of
the regulatory system of which it is an
integral part. We conclude from the
record in this proceeding and the
legislative history of the Act, that the

**20d Supp. Rep. of the Register of Copyrtights
(draft), Ch, XV, pp. 20, 31 (1975); 1975 Hoarings, Part
3, pp. 1914, 1921-25.

“THR. Rep. 84-1470, p. 174 (1978).

"“HR, Conf. Rep. No, 841733, p, &2 (1978)

17 US.C. Ja01(b)(1)(A)-(D).

regulatory system was designed to
remedy a perceived market deficiency,
namely, attempts at monopolization by
copyright users.*™ We therefore find
that the application of Section 115 is
limited by the market deficiency which
justifies its existence.

It is our opinion that the term
reasonable in the statute is of
dominating importance in reaching a
final determination in this proceeding.
Further we find by the express terms of
Section 115 of the Act, that the
compulsory license system is applicable
only in the absence of a negotiated
licenge. 4

We conclude that the Tribunal's
authority to adjust the statutory rate
payable under the compulsory license
system is only limited by the fact that
Section 115 of the Act operates on an
individual and not an industry-wide
basis. The legislative history of the Act
makes it clear that Section 115 of the
Act contemplates the compulsory use of
an individual song, by an individual
record manufacturer, after voluntary
negotiation with an individual copyright
owner has failed. Further that in
exchange for that compulsory use, the
Act contemplates a per-unit rate of
compensation payable to the copyright
owner on an individual basis by a
copyright user,

Based on the entire record of this
proceeding and the legislative history of
the Act, we are of the opinion that the
market then determines the total amount
of royalties paid to each copyright
owner for all uses. We thus conclude
that under Section 115, the statutory
royalty is designed to provide a
reasonable rate of return on an
individual per-use basis.

Further, consistent with the anti-
monopoly purpose of the compulsory
license system, a reasonable adjustment
of the statutory rate should work to
ensure Lhe full play of market forces,
while affording individual copyright
owners a reasonable rate of return for
their creative works.

To Maximize the Availability of Works

Section 801(b){1)(A) of the Act
mandates that the statutory rate payable
under the compulsory license system be
calculated “to maximize the availability
of creatives works to the public."”

Under Section 115 of the Act,
incorporated by reference in Section
801, the term “creative work" applies to
the copyrighted non-dramatic musical
composition subject to compulsory use.
In our opinion the adjustment of the
statutory rate payable under Section 115

0 Knight Report, June 30, 1069, pp, 5-8.
M7 0.8.C. §115(b)(2).

of the Act is intended to encourage the
creation and dissemination of musical
compositions. This encouragement we
find takes the form of an economic
incentive and the prospect of pecuniary
reward—royalties payable at a
reasonable rate of return. The evidence
shows that under the statutory
objectives governing a reasonable
adjustment of the statutory rate, the
Tribunal must afford songwriters &
financial and not merely a psychic
reward for their creative efforts.*™

RIAA argues that if the Tribunal were
to grant a rate increase, recording
companies would have to take serious
steps to deal with these new costs, like
reducing the number of releases, thereby
reducing the quantity of creative works
available to the public.*” They also
argued that & rate increase might lead
record companies to issue releases only
by artists with a proven record of
“home-run" albums, thereby reducing
the variety of creative works available
to the public,*™ The Tribunal was not
persuaded by these arguments.

The evidence in this proceeding
shows that 2% cent statutory ceiling
does not maximize the availability of
commercially viable musical
compositions to the public.*™ It further
shows that the 2% cent rate does not
permit songwriters to maximize their
creative outputs. We find nothing in this
record which would justify any
reasonable concern that the rate we
have adopted will deprive the public of
access to music,

Fair Return to the Copyright Owner and
Fair Income for the Copyright User

Section 801(b)(1)(B) of the Act
mandates that the statutory rate payable
under the compulsory license system be
calculated “to afford the copyright
owner a fair return for his creative work
and the copyright user a fair income
under existing economic conditions."”

We find that the copyright owner's
right to receive a fair rate of return for
the compulsory use of his song derives
from Congress' decision to afford
commercial protection to the author of a
creative work.*™ The evidence shows
that in most instances, the rate of return
afforded the copyright owner is
determined on the free market. It further
shows that in the case of the composer
of non-dramatic musical composition,
however, the rate of return from
recordings is fixed under Section 115 of

e, 7/91, p. 107,

‘P RIAA Findings and Conclusions, p. 181,
Y Ibid, p. 182

e, 778, pp. 4448,

7 USC §102
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the Act. The statutory rate thus
regulates the price of music.

The evidence shows that the copyright
user's right to fair income under the
compulsory license system derives from
Congress® decision to permil entry into
the music market by a potential
copyright user, " Accordingly, the
statutory rate—triggered only after
voluntary negotiations have failed—
should work to permit any record
companies to enter the market at will.
Thus, Section 115 of the Act fixes a
gtatutory rate as a royalty of reasonable
resort.*™

In our view, taking the entire record of
this proceeding into consideration,
including the available economic data
and the relevant benchmarks of fairness,
demonstrates that the statutory royalty
payable under the compulsory license
system should be adjusted upward to a
rate of four cents, with an annual
adjustment. The evidence shows that
the current rate does not afford
songwriters and music publishers, as
copyright owners, a fair return for their
creative work.“” The evidence also
shows that adjustment of the
mechanical royalty rate to four cents
with annual adjustment will permit
entry into the music market by a
potential copyright user and will afford
record companies the opportunity to
earn a fair income.*™

In our view the evidence did not
demonstrate that a rate increase would
prevent entry by record companies into
the music market or that such an
adjustment would fail to afford
copyright users a fair income. We find
the proponderance of the evidence was
to the contrary. The evidence presented
in our opinion confirms that the record
industry flourished during the past
decade. The evidence shows that during
the past decade, the record industry
developed into a four billion dollar
enterprise, and sustained a high level of
profitability, in every year but 1979.4"

It is our opinion, and we so find, that
the evidence has failed to prove thal a
four cent rate will impede the industry’s
future growth or fail to afford its
membars an opportunity to earn a fair
income,

Relative Roles of Owners and Users

The evidence shows that upward
adjustment of the statutory rate to four
cents with annusl adjustment will best
reflect the relative roles of the copyright

1 Tr. 6/18, p. 21

YT 514, pp. 56-97,

M Nathan Study, pp. 45-50 Tr. 5/7. p. 108,
= Nathan Study, pp. 7-23.

4 bid, p. 21,

owner and the cop t user in the
product made availabie to the public.

The evidence shows that the
songwriter is the provider of an
essential input to the phonorecord: The
song itsell, The music publisher
collaborates with the songwriter in the
creative process. ™ Sometimes the music
publisher's role involves matching up a
composer with a suitable lyricist,** and
sometimes matching up the singer and
the song. ** The evidence shows that
when independént producers are used,
the role of the record company in the
creative process is reduced.*®

The record reflects that the role of
music publishers and record companies
is somewhat different is dealing with
singer-sangwriters—recording artists
who record their own songs. We note
that in that situation, sometimes it is the
music publisher who finds and develops
the singer-songwriter,**® and sometimes
it is the record company. We find,
however, that singer-son ters are nol
subject to the mechanical royalty rate ™
for the compulsory license, and instead
negotiate total packages for their
copyright performance package.

We determined from the evidence in
this record, that on recordings which
may be subject 1o the compulsory
license, (i.e. not including singer-
songwriter's recordings of their own
songs) the creative contributions are
made sometimes by the songwriter and
music publisher, the copyright owners,
as well as by the independent producer,
and sometimes by the record company,
the copyright user.

The evidence also shows that record
companies also make a vital
contribution to the production of a
sound recording. They are engaged
frequently in finding and signing the
right talent; deciding on the material;
directing the recording sessions; and in
the development of artists' careers. In
addition record companies’ personnel
are involved in packaging, graphies,
marketing and promotion.

The evidence shows that record
companies have substantial risks and
cost. The evidence also shows thal they
have often succeeded in minimizing
their risks and costs by transferring
them to others. The evidence also shows
that while the record company advances
the money for recording costs, if the
album achieves even moderate success,
these recording costs are paid back to
the record company, by the recording
artist, before the artist receives any

“ETye. 5/8, p. 50,

T, 6/12 pp. B8-115, 130-152, 155-158
“OT 6/26, pp. 118-118: Tr. 5/8, p. 63,
wTr. 518, pp. 4077,

*1hid, pp, 32-33.

actual royalties. The evidence also
shows that once & recording artist has
had one successful record, the recard
company has limited risk on subsequent
recards, because record company
contracts with recording artist typically
provide for cross-collateralization of
recording artist royalties between
different records.** The evidence shows
that record companies can Gross-
collateralize mechanical royalties with
recording artist royalties—and charge
recording costs against both types of
royalties.

The evidence shows that at the
manufacturing and distribution levels,
record companies can.minimize their
risks through distribution systems which
allow them to manufacture a very small
number of records of a new release,
before receiving indication of whether
the release will have commercial
sucoess. **

1t is our opinion and we so find that
although the amount of money advanced
by record companies as part of the
recording process is significant, record
companies have often succeeded in
transferring the risk and cost of record
production.

The evidence shows that new markets
for creative expression and media for
their communication may be opened
through technological innovation, and
through development of new types of
music.

The evidence in the record shows thal
the development of different types of
music is related to the geograpahic
distribution of songwriters and music
publishers, who are dispersed across the
United States—unlike record companies
which tend to concentrate in Los
Angeles and New York City. A witness
testified:

NMPA COUNSEL: So it's; in fact. important
to have independent music publishers loonted
across the nution; isn't that right?

THE WITNESS: Ob, I think so and they are.
thank goodness. I think that we see music
now coming from afl over America. You['ve)
gol * * * publishers in various sections of the
country. (You've) got the music indusiry
located in Miami. it's in Memphis. It's in
Muscle Shosls, Alabama. IUs in Birminghom,
Alabama. It's in New Orleans, Louisiana. I'm
talking South because I'm for the South. But |
know it's in Sitn Francisco, California; it's in
Philadelphia, Pennsylvania, IU's all over this
country. "=

The record reflects that the copyright
owners rarely make any significant
contributions in the way of
technological innovation.

The record also reflects that record
companies make contributions to the

“!CBS Artist Contract, A<D, Tr. 7/22, p. 6.
*“Tr.7/1 pp. 7278,
**Tr. 6/2, pp. 134-115.
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opening of new markets through record
clubs, mail order sales and television
advertising campaigns. The record also
reflects that the record companies make
unique and distinctive contribution
concerning technology, cost, risk and
creativity.

We determined, however, that upward
adjustment of the mechanical royalty
rate 1o four cents, would best reflect,
based on the evidence in the entire
record, the relative contribution of
copyright owners and copyright users,
with respect to each of the criteria set
forth in the Act: “creative contribution,
technological contribution, capital
investment, cost, risk, and contribution
fo the opening of new markets for
creative expression and media for their
communication."”

Disruption of the Industries

We determined that upward
adjustments of the statutory rate
payable under Section 115 of the Act to
four cents with annual adjustment, will
not have any disruptive impact on the
structure of the industries involved or on
generally prevailing industry practices.

We reject the contention that any
immediate increase in the mechanical
royaltly payable to copyright owners,
would be disruptive on the record
industry. The record in this proceeding
clearly shows that an increase in the
compulsory license is necessary to
afford copyright owners a fair return,
We reject the argument that it would be
difficult to pay that rate.**® We find the
record void of any probative evidence to
support that argument. On the basis of
the record in this proceeding, we find
that the record industry has been able to
absorb other cost increases without any
disruptive impact on the structure of the
industries involved or on generally
prevailing industry practices.

The record reflects that the record
industry's ability to absorb other cost
increases is demonstrated by
comparison of record company costs in
1965 with record company costs in 1980,
In 1965, evidence was submitted to
Congress which stated that on a record
listed at $3.98, the record companies'
total cost was $1.26, of which 24 cents
was altributable to the mechanical
royalty rate (ftwo cents x 12 songs).*" In
1980, evidence was submitted to this
Tribunal that on a record listed at $7.96,
the record companies’ total cost was
$2.79, of which 27.5 cents was
attributable to the mechanical royalty
rale (2% cents x 10 songs).*"* Thus,

" RIAA Summary of Proposed Pindlags of Puct
and Conchunions, p. 28

1065 CRI Report.

““NMPA Exh. 54; RIAA Exh. B

between 19685 and 1980, all other record
company costs went up from $1.02 lo
$2.51—an increase of 146 percent. At the
same time, the mechanical royalty
payments went up from 24 cents to 27.5
cents, an increase of 14.5 percent. The
evidence shows that the rate of increase
of all other record company costs during
this fifteen-year period is ten times as
great ag the increase in the mechanical
royalty rate.*

We determined that an increase in the
mechanical royalty rate to four cents
would produce a 40 cent royalty on a
record listed at §7.98. That would raise
the mechanical royally cost from 24
cents in 1965 to 40 cents in 1981—a 67
percent increase over fifteen years,
during which time all other costs will
have risen 147 percent. We note that if
the record industry chose to absorb this
12.5 cent increase in mechanical
royalties by reducing its profit margin
from $1.20 to 107.5 cents, the recor
company profit margin would still be 144
percent higher today than in 1965, This
is 77 percent higher than the increase in
mechanical royalties which would result
from adjusting the rate to four cents.

We determined that the amount of the
mechanical royalty increase to be
absorbed or passed on by the record
companies would not be disruptive of
the industry. The evidence clearly
shows that it would be gubstantially less
than other cost increascs which the
record industry has been able to absorb,
Or pass on.

Erosion of the Statutory Rate

The evidence in this proceading
shows thal the statutory rate has been
seriously eroded by inflation, and does
not afford copyright owners a
reasonable return for their creative
efforts. The evidence reflects that
despite the astounding growth in market
demand for music in the period 1974 to
date, the return afforded copyright
owners, as a proportion of record sales,
has steadily declined.

The evidence shows that during the
period 1963-1974, record company gross
revenues increased substantially.** The
evidence also shows that in the period
1963 through 1974, sales of recorded
music increased from $361 million to
$1,172 million or 202 percent.**®

The evidence also shows that in the
period 1964 through 1974, aggregate
royalties actually paid to copyright
owners declined from an average of
about 11.2 percent of record sales at
wholesale to about 7.2 percent, thus
relegating copyright owners to a

" NMPA Findings and Conclusions, pp. 167-188,
*Nathan Study, p. 13
"Ibid, p. 14,

substantially weakened economic
position vis-a-vis the users of their
creative works. *%*

The evidence further shows that in the
period 1964 through 1974, royalties paid
by record companies to recording
artists, negotiated on the free market, far
outpaced mechanical royalties, rising to
an average of 18.8 percent of record
sales at wholesale, "

The record reflects that the available
evidence shows that between 1973 and
1979, the record industry experienced
growth, with record sales almost
doubling, from $2 billion to nearly $4
billion &t retail list price.*™

The evidence shows that the increase
in record sales volume has resulted in a
two percent increase per annum in the
volume of copyrighted songs sold to the
public, Further aggregate mechanical
royalties paid have not Kept pace with
record sales. '™

The evidence in this record shows
that all parties agree that the purchasing
power of the statutory rate has seriously
eroded under inflationary pressure. This
erosion has become more severe since
the 1950's, as inflation began to reach
new levels.”™® The evidence further
shows that during the twelve-year
period of copyright revision, the
Consumer Price Index rose by 76
percent, thus reducing the purchasing
power of the two cent flat fee to little
more than half its value in 1965
dollars.*! The record reflects that to
restore the purchasing power which two
cents had in 1965, when the
Congressional hearings began, it would
be necessary to set the mechanical
royalty rate at more than five cents
today.

The evidence shows that the current
rate has suffered a similar erosion.
Congress enacted the 2% cent interim
rate on the basis of evidence describing
conditions through the year 1974. In our
opinion, and we so find, that even if the
Tribunal were to ignore Congress’
instruction that the existing rate have no
precedential weight in the current
proceeding, the evidence in this
proceeding demands an immediate
upward adjustment of the royalty to not
less than four cents merely to restore the
2% cents existing rate today to its
effective purchasing power in 1974
dollars.

“bid.

7 [bid.

“bid, p. 16,

bid, p. 44,

MeNMPA Chart A: Rinfret Study, Vol. 1, p. 22 T,
7/23. p. 80

MINMPA. Table 6,

= NMPA Post-Hearing Brief, pp. 22-23.
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Copyright Users simultaneously making optimistic profit  weeks in adﬁv;:;c lh:r twording.i‘“ One
5 projections to their st lders. witness tes! t compositions are
We note that the record industry selected before arrangements and

clalms that an increase in the statutory
machanical rales will bankrupt great
record companies, will force others to
drastically cut their operations, and will
force increases of 300-700 million
dollars to consumers. We reject all of
these claims as we find no probative
evidence in the record to support them.

The evidence in this record is clear
that mechanical royalties are a small
part of record industry costs: that when
the mechanical royalty rate increased in
1978, the record industry did not reduce
its other expenses, did not reduce the
scope of its operations, and did not
increase prices because of the change in
mechanical royalties; and that the
record industry has inoreased prices
whenever it felt the market would bear
it, even though mechanical royalties
were frozen. The evidence shows that
the impact of mechanical royalties on
both the industry and consumers is
trivial, compared to the effects of
expenditures such as artists’ royalties,
promotional expenses, and general and
administrative expenses, which are
within the industry's control.

We have previously discussed our
conclusions that the evidence indicales
that any effect of changes in the
mechanical rate are insignificant
compared to the effects of costs within
the industry’s control, such as artists’
royalties or selling, general and
administrative expenses, or compared to
the effects of general economic
conditions. This is apparent from
comparison of mechanical royalties to
other record industry costs, from
analysis of changes in various record
industry costs, and from the events of
1978.

It is our opinion and we so find that
the evidence also demonstrates that the
adverse consequences of the 1976-80
recession were temporary and most of
them have already been overcome.

The record shows that the record
industry has introduced two kinds of
evidence concerning its economic
condition, The first wis pessimistic
testimony provided by representatives
of the major companies. The evidence
shows, however, that the testimony was
contradicted by equally optimistic
statements issued by the same
companies (and in one instance by the
same individual) to other audiences,
such as stockholders, securities analysts
and trade groups.** We note that it is
not unknown for corporations to plead
poverty to regulatory agencies while

# pust-Hearing Beiefl of AGAC. p. 58

The second form of evidence
introduced by the record industry, the
CRI Economic Study, was subject to
such deficiences that it does not provide
full data concerning the revenues, return
on investment and the level of profit of
the record industry. The record reflects
that CRI's principal document was its
revised Exhibit 1, attached to Mr. James
Fitzpatrick's letter of July 7, 1980.

In our opinion the first major omission
and uncertainty in this document is its
starting figure for industry net sales,
which is simply 50% of the RIAA
estimate. The evidence shows that the
estimate is produced by the RIAA
Marketing Committee, which consists of

_ a dozen representatives of large record

companies. The evidence shows that
they take an aggregate sales figure for
the major record companies reported to
them by Touche Ross, and adjust it by
adding a guess al the sales of all other
record companies.™* Without knowing
either the figures reporied by Touche
Ross or the amount of the RIAA
Marketing Committee “adjustment”, one
cannot know whether the estimales are
based on Touche Ross® figures, or
primarily reflect the “horseback
guesses” of the marketing commillee.
The record reflects that
notwithstanding a request therefor, no
evidence was submitted regarding the
Touche Ross reports which purportedly
underlay the net sales estimates
reported in CRI Exhibit 1 for the years
1974-79.% The evidence shows thal
there can be nothing confidential about
the Touche Ross figures. They are
aggregate figures, not individual
company figures; ** they have been

. shown to representatives of the major

competitors in the industry, who serve
on the RIAA Marketing Committee.

The testimony of the record industiry
is consistent that their current practice
is to request licenses from publishers
only after an album has been
recorded.*” The evidence shows that
there is nothing in the process of
recarding albums that makes it
impaossible to decide upon a group of
compositions in advance of recording,
and to bargain with copyright owners
for the most favorable rates on those
compositions.

The evidence shows that at the
present time, CBS artists’ contracts
require the artist to inform CBS of the
compositions 1o be recorded several

#OTy. 7724, pp. 3642 Tr. 7/29, pp. 842
»e Ty, 7/25, pp. 4248,

= 1bid.

T Ihid.

instrumentation are chosen, before a
studio is selected, before musicians are
selected, and before recording begins. ™

The evidence in the record shows that
copyright users rarely invoke Section
115 of the Act. Further they exploit the
statutory rate payable under a
compulsory license to keep their
mechanical royalty costs as low as
possible, fixing the 2% cent royalty as a
ceiling in afl negotiations with copyright
owners, even for first releases.*'”

The record reflects that RIAA initially
proposed that the Tribunal maintain the
statutory rate at its current level, urging
that increases in record sales, with
consequent increases in tolal royalties
payable to copyright owners as a group.
compensate for the eroding effects of
inflation.*" The Tribunal finds the
record is void of any useful evidence to
support that position.

The evidence shows that a copyright
user who invokes the compulsory
license for phonorecords pays the
mechanical royalty rate directly to the
individual copyright owner. What
mechanical royalty fees are paid by the
same copyright users, or other copyright
users, to other copyright owner
obviously has no effect on whether the
individual copyright owner is receiving
a fair return for the individual uses of
his songs,

We conclude that it makes no
difference to the songwriter, whose song
is subject to the compulsory license for
use on an atbum which sells 50,000
copies, that songwriters of best-selling
albums receive more royalties, in the
aggregate. In our view the fair return
required by the statute is not to
songwriters as a group but as
individuals.

The evidence shows that from the
standpoint of investment, risk, and
technologicsl innovation the record
industry activities do often benefit the
copyright owners. All these factors were
taken into consideration in determining
that the rate should be four cents and
not higher.

The Tribunal concluded that while it
was valuable for us to be aware of the
financial status of both the recording
industry and the copyright owners, the
financial information received provided
no clear guidance as to how to balance
fair return as against fair income,

W4Ty, 7180, pp. 108-10%; CBS Artist Contracts, A-
D Tr.7/22 p. 8

“Tr. 6/20, pp. 31, 3% RIAA Exh. G.

WTr, 6718, pp. 22-23, 145 Tr. 6/16. pp. 78, 85 Tr,
6/25, p. 15,

M. 7/30, p. 122
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The Tribunal also concluded that
while the rate must be viewed as
payment on the individual basis and in
principle royalty payments should not
be considered in the aggregate, the size
of the American market and the volume
of records sold do constitute an
advantage to the copyright owner.
Therefore, although not on a one-for-one
hasis, volume can be taken into
consideration when setting the rate, and
for this reason the rate was not sel as
high as it is in Europe.

Copyright Owners

The record of this proceeding contains
detailed analyses of the legislative
history of Section 115, Our review of this
history persuades us that Congress
enacted the compulsory license as part
of the Copyright Act of 1909 because it *
feared that the Aeolian Piano Roll
Company would monopolize the music
industry by entering into exclusive
contracts with copyright owners,

Accordingly, the Copyright Act provided ~

that once a song was recorded, any
record company—as a matter of right—
could obtain a license at a statutory rate
and record its own rendition of the
musical composition.

As originally enacted, the compulsory
license was thus intended to govern the
relationship among copyright users—
and not the relationship between
copyright users and copyright owners.
The compulsory license was intended to
prevent formation of a “music
monopoly™ by guaranteeing to all
mechanical producers full access to
copyright music,

The evidence shows that the recorded
music industry has experienced
significant growth in the five-year period
since Congress concluded its hearings
on the compulsory license. It further
shows that during that period, however,
sangwriters and music publishers, the
copyright owners, have been limited to a
mechanical royalty rate worth only a
fraction of its former purchasing power,
and yielding aggregate royalties equal to
a decreasing percentage of record sales
at the suggested retail list price. Further,
that copyright owners have thus been
relegated to a substantially weakened
economic position.

The record reflects that between 1973
and 1979, sales of recorded music in the
Untied States almost doubled, from $2
billion to nearly $4 billion. We note that
sales growth was especially large in
1877, with a spectacular rise of 28
percent. Further, that in 1978, the
industry enjoyed another huge growth
increase—18 percent.
~ In our opinion, based on the evidence
in this proceeding, the fortunes of the
record companies, the copyright users,

have been enhanced in the last decade.

The evidence shows that at the same

time, the fortunes of songwriters and

music publishers, the copyright
owners—subject to a price-fixed
mechanical royalty in a period of great
inflation—have dwindled. We find that:

* The value of the fixed rate mechanical
royalty has decreased under
inflationary pressure. The 2% cent
royalty enacted by Congress in 1976
is now worth only two cents in 1976
dollars. Thus, the entire current
increase has already been eroded
by inflation.

* The 2% cent ceiling rate is not paid to
copyright owners across-the-board.

* The 2% cent mechanical royalty, as a
rate of compensation, has not kept
pace with the afforded performing
artists, musicians, arrangers, and
industrial workers.

» The 2% cent mechanical royalty rate
is far less than comparabie rates in
England, Australia, Japan and
Western Europe.

* Mechanical royalties paid in the
period 1974-79 did not keep pace
with record company gross
revenues,*"*

The evidence shows that in order to
purchase today the same amoun! of
goods which could have been purchased
in 1909 for two cents, the copyright
owner now needs 17.3 cents, The
songwriter must have six songs
recorded—if he is paid the full statutory
rate of 2% cents—to earn the same
purchasing power per song per record
that Congress afforded his predecessors
in 1909.%1%

We note that nothing in the statute
compels copyright owners lo give any
discounts to record companies.
Nevertheless, the evidence shows that
the copyright user in the past has
successfully bargained for discounts
from the statutory rate. The evidence
shows that a majority of licenses are
today issued at the statutory ceiling. The
record reflects that pressures on
copyright owners arising from the
rampant inflation in the economy and
the realization that their levels have
fallen relative to those of other
participants in the music industry, have
made copyright owners more insistent
on receiving ceiling and near-ceiling
mechanical royalty rates for their
musical compositions.

The Tribunal concurs with RIAA, that
the NMPA Survey is not a reliable
indicator of the financial condition or
profitability of the music publishing
industry. The survey may not include all
income sources and the results may be

%2 Nathan Study. p, 27.
Mibid. p. 28

distorted because NMPA may have
aggregated noncomparable data,**

The record reflects that each exhibit
of the study constitutes a separate
study. Because each of the respondents
did not fill out the entire questionnaire,
there are inconsistencies and
discrepancies from exhibit to exhibit, In
addition, the number of total
respondents to each exhibit differs; *#
the identities of the respondents differ
from exhibil to exhibit; ¥*and it is nol
possible to trace the financial
statements from one exhibit to another
for a single group of companies.®"*

As discussed above, we conclude that
while it was valuable for the Tribunal to
be aware of the financial status of
copyright owners and users, the
information we did receive provided us
with no clear guidance as to how to
balance fair return as against fair
income,

International Comparison

The evidence shows that mechanical
royalties are paid at a higher rate
abroad than in the United States.
Further, that mechanical royalties per
album in most European countries and
Japan are approximately double the
royalties paid in the U.S.*** The Nathan
Study found no economic or policy
justification for this disparity. Moreover,
in all countries (other than Canada and
the Soviet Union), the royalty payable is
expressed as a percentage of price, to
ensure that the statutory or negotiated
rate maintains its purchasing power
under inflationary pressure,***

We find that the foreign experience /s
relevant—because it provides one
measure of whether copyright owners in
the United States are being afforded a
fair return.

The record reflects that the foreign
comparison is relevant for a number of
other reasons, First, rights of mechanical
reproduction for sound recordings are
licenses through most of the world as
they are in the U.S., with copyright
owners granting phonorecords
nonexclusive rights to exploit copyright
works in return for compensation in the
form of royalties.*® Second, large record
producers are predominant in Western
Europe and other parts of the world, as
in the United States.*® Third, music
publishers play a similar role abroad as
in the United States—as “the one
hundred percent associate of the writer.

VT, 10/18, pp. 36-37. 95-08, 117-118, 171-170.
A hid. pp. 12201230,

B 1hid, pp. 124-125.

" ihid. pp. 1232124,

YENMPA, Table 20.

YW Nathan Study, pp. 4041,

Ty 6/3, pp. 13-14.

SYRIAA Exhibit, 1. 2
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He is the one that gets an assignment
from the writer * * *and * * *
performs the duty of exploiting the work
by all means and not only nationally but
internationally.” % Fourth, both here
and abroad, the recorded music industry
is dependent upon copyright owners for
an essential inpul, The evidence in this
proceeding shows that despite these
substantial similarities, the market
position of the copyright owner in the
United States is much weaker than his
colleagues abroad.

The evidence also shows that the
actual royalty payable to copyright
owners whose songs are used in each of
the BIEM member nations provides a
benchmark against which to judge the
2% cent rate—equivalent to a royalty of
27% cents per L.P, assuming len songs
on a disc. The evidence was clear that
against that benchmark, American
copyright owners do not receive a fair
return for the use of their creative efforts
in their native land.**

In reaching our determination in this
proceeding, we found that an increase in
the rate is justified in order to make the
price paid for a tune in the United States
comparable with what is paid
elsewhere. There are differences
between the markets in Europe and in
the United States, Nevertheless, in
Europe the rate is set by market forces,
and this was seen as an indication that
the U.S, rate has been too low,

Singer-Songwriter

The record industry has sought to
make some point of the apparent
earnings of the publishers controlled by
singer-songwriters.*** That position
ignored the fact that singer-songwritgrs,
who usually record the first and only
use of their own songs, are not subject
to the compulsory license in a legal or
practical sense. The evidence shows
that they can freely negotiate their
entire royalty packages, including both
artist royalties and mechanical
royalties. As discussed above, by its
terms the compulsory license system
does not apply to the first release of a
musical composition, and is triggered
only in the absence of a negotiated
license.*™

The evidence and history of the Act
clearly shows that mechanical royalties
received by singer-songwriters and their
controlled publishers are not governed
by the compulsory license. The evidence
also shows that they are set by the
contracts between singer-songwriters

STy, 6/3Y, pp. 37-38,

I NMPA Tuble 2% Tr. Vie. pp. 47-66 Tr. %, p. 68,
W RIAA Exh, VV.

37 US.C. §115.

and record companies, and are entirely
the product of bargaining.

e Tribunal thus concluded that
because mechanical royalties are only a
small part of the lotal contractual
package between record companies and
singer-songwriters, and these packages
are the result of free negotiation, the
amount of royalties singer-songwriters
receive was not considered an issue.

Interest of the Consumer

We reject the claim that increasing
the mechanical royalty rate would
automatically force record companies to
raise suggested retail list price. That
claim is not supported by any probative
evidence in the record.

The record industry argued that
increases in royalties are different from
other costs. They also argued that cost
increases at the wholesale level are
passed through, with a multiplier effect,
to the retail level. The Tribunal finds
that these arguments are not supported
by any evidence in the record,

As noted above, increases in
mechanical royalties are no different
than increases in other record company
costs, The evidence shows that since
1965, record companies have been able
to absorb or pass on other cost
increases totaling $1.49 per LP—during a
time when mechanical royalties per LP
increased only 3.5 cents, from 24 cents
to 27.5 cents. The fact is, as a witness
testified:

No specific cost results in a (price)
increase. It's the aggregate of all of these
costs tha! will generally contribute to a price
increase, ™

It was claimed that increasing the
mechanical royalty rate would be
multiplied by the distribution chain,
increasing cost to the consumer.** The
evidence shows that increases at
wholesale do not have an automatic
multiplier effect through the distribution
chain to the retail level. The evidence
also shows that between 1965 and 1980,
record companies increased their
average margin per LP from 44 cents to
$1.20—an increase of 76 cents. The
record does not show why a 76 cent
increase in the average profit margin
cost the consumer $2.28 per album.

The evidence also shows that
reductions in record company costs
have not had a reverse multiplier effect,
reflected in lower consumer prices. The
record reflects what happened when 10
percent federal excise tax, levied on the
wholesale price of phonograph records.
was repealed by Congress in 1965. In
1965, the tax came to about 19 cents per
album—10 percent of the $1.90

STy 81, p.
ST RIAA Exh. DD.

wholesale price. The evidence shows
that when Congress repealed the tax, its
primary rationale looked to consumer
protection, ie. the tax was a regressive
measure which had a disproportionate
impact on low income consumers.’*

The evidence also shows that after
repeal of the excise tax, according to
RIAA’'s own analysis, record companies
should have been able to lower the
suggested retail list price by between 38
and 57 cents—based on RIAA's claims
of a “multiplier” effect. The evidence
shows that the industry did not pass the
“multiplied” saving on to the consumer.
Further that for a short time after repeal
of the excise tax in June 1965, $3.98
suggested retail list prices were reduced
by precisely the amount of the cost
deduction, 19 cents, to $3.79,

The record reflects that there is not
always an economic reason to increase
suggested retail list price.** Stan
Cornyn, of Warner Bros, Records
testified:

Well, we have raised some prices. It's an
obvious answer and in my experience
records that were once $3.98 or $4.98 whan |
started buying albums, it seems that over the
years they have gone up a magic dollar every
once in awhile,

And | find something remarkably different
happening at this time. Usually when they
have gone up, one manufacturer has
announced it and somehow within 48 hours,
the whole industry seems to be al that next
level ulmost like the raising or lowering of the

prime rate,
Somchow every bank in the country gets
on thit very quickiy’ And that happened

when it wen! from $4.98 to $5.98. And clearly
the viability of $7.98 was on the table for us a
yeur or year-and-a-half ago.**

The evidence further shows that if
record companies raise their prices,
there is no reason to expect that
distributors and retailers will add on
their percentage markups to such
increases, 8o as to multiply the amount
passed on to customers. Further that
distributors® and retailers' markups
cover their operating expenses and their
profits. The evidence shows that their
opérating expenses are principally labor
and space charges, which do not change
as the prices of their goods increase.*’
Further that the same is true for
retailers. The evidence also shows thal
like any businessmen, distributors and
retailers increase their profits to the
extent that competition and consumer
price resistance will allow.®®

We find that there is no evidence in
this record and no reason to believe that

** IR, Rup. No. 434, 89th Cong., 1st Sess. 25
[1965}; S Rep. No. 324, 80th Cong., 2d Seas, 20 [1965)
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record company price increases are
dependent upon increases in mechanical
royalties. Further it is clear that
distributors and retailers do not
automatically add a *markup” or
“multiplier’” to record company general
price increases.

Determination of the Amount of the
Royalty Adjustment

We delermine that the evidence
before this Tribunal conclusively
demonstrates that there should be an
immediate substantial increase in the
mechanical royalty rate—to at least four
cents per song—and that the rate should
be adjusted annually to reflect increases
in record prices.

The evidence shows that a
comparison of evidence submitted to
Congress during the period of copyright
revision with evidence submitted to this
Tribuna! demonstrates that between
1955 and 1979 the “ceiling" of
mechanical royalty payments—
assuming that the statutory rate is paid
on every song—declined. The record
reflects that all parties agree that the
purchasing power of the statutory rate
has seriously eroded under inflationary
pressure. Further that this erosion has
become more severe since the 1950's, as
inflation began to reach new levels,*®

The evidence shows the market
position of copyright owners has
drastically deteriorated in absolute as
well as relative terms. Likewise, the
mechanical royalty rate has deteriorated
relative to other record company costs.
Evidence submitted shows that record
company sales and promotion and
general and administrative expenses
have increased.**

Although we have concluded that
aggregate stalistics are less
meaningful—because the rate must be
fair on an individual basis—
industrywide statistics confirm the
deteriorating market position of the
copyright owner. Evidence in the record
shows that in 1955, mechanical royalties
were $§11.04 million, slightly more than
recording artist royalties of $10.21
million. The evidence also shows that
by 1978, mechanical royalties were
$117.7 million, barely one-fourth of
recording artist royalties, which totalled
$466.2 million.%

The Tribunal concurs with Mr.
Nathan's conclusion that increases in
record sales volume do not compensate
for the erosion of the mechanical royalty
s a rate of return afforded copyright

., ""NMPA Chart A: Riafret Stedy, Vol, 1, p. 22 Te.
/24, p. 90,
" Glober Repart. pp. 47-48; James Fitzpatrick
etter 7/17 (80, Exh. 3,
" NMPA Tuble 10: NMPA Chart G,

- owners for the individual use of their

songs by record manufacturers,**

The record reflects that as a matter of
economic fact, volume has not
compensated for the erosion of the
mechanical royalty rate. Firsl, increases
in sales volume in the period 1974 to
1979 have not kept pace with increases
in the suggested retail list price of
phonerecords. During that period,
average list prices increased from $4.91
to $7.09—or 44 percent. Likewise,
average actual consumer prices
increased from $4.05 to $5.79—or 43
percent in the five-year period.®’
Further shows that during the same five-
year period, the number of songs sold
increased from 4.5 billion in 1974 to
5.071 billion in 1979—barely two percent
on average per annum,**

Second, the evidence shows that
increases in sales volume in the period
1974 to 1970 have not kept pace with
increases in the Consumer Price Index,
which in that same five-year period
increased from 147.7 to 217.4—or 47
percent.®® The evidence also shows that
although the volume of songs sold
increased on average only two percent
per annum over the last five years,
record prices and the Consumer Price
Index increased on average nine
percent.

The record reflects that an increase in
the mechanical royalty rate as
determined will have none of the dire
effects predicted by the record industry.
Further evidence is what happened in
1978 and 1979. The evidence shows that
In 1978 the statutory rate increased for
the first time in 69 years; the increase
was approximately 40%. In 1979, a
general recession began. The evidence
shows that in 1979 there were budget
cuts, firings, and reductions in the
signing of new acts, In 1978 nane of
these things happened; indeed the
evidence in this proceeding shows no
adverse events at all in 1978.°%

The record reflects the reason why the
mechanical rate increase had no effect
when compared to other industry
expenses. The evidence shows that in
1979, after the statutory mechanical rate
increase had become fully effective,
other record industry expenses stood in
the following relation to mechancial
royalties;

Artists’ royalties were 4 limes as large.
Production and manufacturing expenses were
5 limes as large.

ST 5/14, p. L

SINMPA Table 15,18,

S Nathan Reply Commants, Table 13,

M NMPA Table 15, 18,

% Comyn, 7/1, pp. 21-22, 35-36, 54-55, 62-04: 7/2,
52-54; Butler, 8/26, pp. 72, 83, 85-00, 141-142
McCracken, 2/15. pp. 25-28, 75-77,

Selling and promotion expenses were 4%
times as large.

General and administrative expenses were 2
times as large.*"

The evidence further shows that even
a comparison of changes from 1977 to
1979, which gives undue emphasis to the
single increase in the mechanical rate,
indicates how trivial was that increase
compared to other record industry
expenses.** Taking the entire record of
this proceeding into consideration, we
find there is no reason for this Tribunal
to consider that future increases in
mechanical royalty rates would be any
more significant to the record companies
than was the 1978 increases.

The Adjusted Rate

The Tribunal has determined that the
application of the statutory criteria to
the evidence in this proceeding
demonstrates that the mechanical
royalty rate must be adjusted to either
four cents, or three-quarters of one cent
per minute of playing time or fraction
thereof, whichever amount is larger, for
every phonorecord made and distributed
on or after July 1, 1981, We further
determined that in order that the rale
shall remain reasonable until this
Tribunal may next convene rate
adjustment proceedings in 1987, it is
necessary to set the rate in a manner
that will respond to changes in record
prices,

A review of the entire record also
shows that there is no evidence to
support; no logic behind, and certainly
no equity in, a rate which does not
approach a reasonable rate. We,
therefore, determined that any
adjustment to the rate should and must
be directly related to the retail list price
of records, now and in the future.

Taking the entire record in this
proceeding into consideration, we have
determined to adjust the mechanical
royalty upward from the rate adopted
by Congress. The record shows that
evidence was submitted to this Tribunal
relating to changes in record prices
since the last year for which Congress
apparently had data to date.

We have determined that from the
time that Congress apparently had such
data, record prices increased
substantially; we further determined
that the 2% cent existing rate has also
seriously eroded under inflationary
pressure.™?

M1 CRI Exhibit 1-3.

“TAGAC Cross Exh, 2,

84 Bconomic Stady of Average Retail Prices of
LF's, Tapes and Singles from 1974-1679, submitled
by RIAA. date April 7, 1880. Economic Study of the
Record Industry for the Section 115 Rate-making
Proceeding, prepared by Cambridge Research
Institute for RIAA, April 7, 1880, NMPA Table 15.
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The Tribunal recognizes that Congress
intended that the rates in the Act should
not be regarded as precedents in future
proceedings of this Tribunal. We have
not in our determination, considered the
rates established by Congress as
precedential but we have taken them
into consideration as a “benchmark of
reasonableness.”

We thus determined under the
governing criteria of the statute and the
evidence in this record, that the rate of
2.75 cent or % cenl per minute of playing
time, thereof established by Congress
must be adjusted upward to either four
cents, or three-quarters of one cent per
minute of playing time or fraction
thereof. The new rates shall become
effective July 1. 1981 for every
phonorecord made and distributed after
that date.

We further determined that in order to
ensure the copyright owners a
continuous fair return, the above rate
must be adjusted annually. The
adjustment shall only take place if the
record industry increases, during any 12
month period, the average suggested
retail list price of records.

On December 1, of each year,
beginning in 1981, the Tribunal shall

_publish in the Federal Register a notice
of any further changes in the rate which
shall be directly proportionate to the
change, if any, in the average suggested
retail list price of albums between the
twelve-month period ending October 31,
of the preceding year and the twelve-
month period ending October 31 of the
year in which the notice is published.

We determined from the evidence in
this record that the use of suggested
retail list price is a “total prevailing”
industry practice in the United States
record industry.** The evidence before
us did not disclose a single example of a
single phonorecord made and
distributed in the United States without
a suggested retail list price.

The evidence shows that most record
companies in the United States,
including all of the major companies
with the exception of CBS and Capitol,
use suggested retail list price as the
basis for computing royalties payable to
recording artists and procedures.** The
evidence also shows that many record
companies are currently obliged, by
existing contracts, to maintain suggested
retail list price at a fair level, consistent
with its accepted meaning in the
industry.

The record shows that the question
has been raised regarding the possibility

NMPA Table 2 NMPA's Dec. 15, 1080 letter to
Commissioners Brennan and Coulter

MTe 6719, pp. 1818

W T pp. B6-80

that suggested retail list price will be
abandoned in this country. The evidence
shows, however, that the extensive use
of suggested retail list price in artist
royalty contracts and in marketing
practices, makes that prospect highly
unlikely. The record also shows that the
record industry would disrupt its own
industry practices if it chooses to
abolish suggested retail list price.

The Tribunal determined that if a
particular record company abandons
suggested retail list price, the annual
adjustment shall be based on change in
the average wholesale price of albums
for the corresponding periods.

We further determined that in the
event a different configuration of
phonorecords becomes the predominant
configuration of phonorecords made and
distributed in the United States, changes
in the average suggested retail list price
or average wholesale price of that
configuration shall be used as the basis
of the adjustment,

We further determined that the
average suggested retail list price or
average wholesale price shall be
determined by the Tribunal from
Tribunal conducted surveys and/or
studies. Further, that persons affected
by an adjustment will have the
opportunity to submit comments,
surveys, studies, or recommendations to
the Tribunal for consideration. In
addition, voluntary agreement on an
adjusted rate by parties affected, can be
submitted for the Tribunal's
consideration.

The Tribunal determined that the
transitional provision followed by
Congress equitably balanced the
interests of copyright owners and
copyright users. We found that to apply
the new rates to phonorecords made
and distributed after the effective date
of any royalty adjustment is less
disruptive to the industries and is in
accordance with current generally
prevailing industry practices.

Conclusion

In considering a reasonable
adjustment of the mechanical royalty
rate for the compulsory license, the
Tribunal considered all the relevant
evidence in the record. We recognized
that a still raging inflation has occurred
since the last year for which Congress
apparently had financial data.

We find that the record companies,
the copyright users, are able to increase
the price of their products to insure
theirselves a fair income. On the other
side, however, the songwriters and their
music publishers, the copyright owners,
suffer an unreasonably low mechanical
royalty, payable at an ever diminishing
rate in real dollars. We, therefore.

conclude that as a matter of substantial
evidence of record, the 2% cent
statutory rate is unreasonably low and
does not implement the statutory
criteria.

Based on our consideration of the
entire record of this proceeding: our
consideration of the evidence which has
occurred since the last year for which
Congress apparently had financial data;
our consideration of the average retail
list price evidence; and our
consideration of the inflationary rate
evidence, we conclusively find that an
adjustment of the royalty to four cents
with annual adjustment is warranted as
of July 1, 1981.

We conclude that while the Tribunal
must seek to minimize disruptive
impacts, in trying to set a rate that
provides a fair return it is not required
to avoid all impacts whatsoever. The
fact that an increase in the rate will
increase costs is not per se an argument
against raising the rate, There have been
benefits to others from cost and price
increases in the past without any benefit
to the copyright owner.

We further conclude that under the
controlling criteria and substantial
evidence of record that an upward
adjustment to four cents with annual
adjustment as adopted by this Tribunal
in its final determination on December
19, 1980 and published in the Federal
Register of January 5, 1981 (45 FR 891) is
warranted,

Noto.—Commissioners James, Brennan,
Coulter and Garcla concurred in the above
opinion. Commissioner Burg has written
minority views.

Clarence L. James, Jr.,
Chairman, Copyright Royalty Tribunal.
January 29, 1981.

Minority Views of Commissioner Burg

I disagree with and dissent in the decision
to ndjust the rate of royalty payable under
compulsory license for making and
distributing phonorecords to four cents for
each work embodied in the phonorecord, or
three-quarters of one cent per minute of
playing time or fraction thereof, subject to
annual adjustments based on the change, if
any, in the average suggested retail list price
of albums,

In my opinion an increase in the flat mte of
this magnitude, more than 45% over a rate
that has been in effect for three years,
coupled with a yearly adjustment which in a!l
probability will have an immediate multiplier
effoct, ignores the statutory criteria,
particularly 17 U.S.C. 801(b)(1){B] which
admonishes the Tribunal “to afford the
copyright owner a fair return for his creative
work and the copyright user a fair income
under existing economic conditions.” I do not
believe the function of this Tribunal, the 1660
royulty rate review as mandated by
Congress, is to redress inequities, real or
imagined retroactively. [ am persunded that
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when Congress enacted the 37 %% increase in
the mechanical rate in 1976 it was aware of -
and took into consideration the 1978 effective
date of the revised legislation, and the
subsequent review by the Tribunal i 1080,
The evidence in this proceeding is
incontrovertible that Congress reviewed the
financial data of the record industry through
calendar year 1974, and set the 2% cents rate
.mcordingly. :

Therefore, my initial preference was to
designate 1978 or 1980 as the base year,
increuse the mechanical rate to 3.25 cents per
tune effective January 1, 1982 and provide
upward adjustments in 1984 and 19888,
Consequently in an effort to embrace the
resolution I indicated I would sccept 1075 as
the base year, a year which also can be
supported by the evidence in this proceeding,
and & year which would have produced a
rate of 3.8 cents per tune. I would have
nccepted periodic adjustments reflecting the
change in record prices, However 1 am
opposed to annual sdjustments as being
unavoidably disruptive on generally
prevailing industry practices, which in my
opinion ignores the statutory criteria, 17
U.8.C. 801(b)(1)(D).

Furthermore the package increase adopled
by the majority will without question be
barne by the consumer, triggering &
substantial and unnecessarily excessive cost
impact.

To vonclude I strongly believe this
mechanical rate increase lo 4 cents per tune
with yearly adjustments cannot be supported
by the record in this proceeding and is
indefensible in the light of commercial
realities.

(PR Do 810032 Fiied 2-2-81; 845 am)
BILLING CODE 1410-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 123

[SW-4-FRL 1743-8]

Georgia's Application for Phase |
Interim Authorization of a State
Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency, Region IV.
ACTION: Notice of final determination.

SUMMARY: The purpose of this notice is
to announce the final determination that
thas been made in regard to an
Application for Phase I Interim
Authorization submitted by the State of
Georgia.

The Environmental Protection Agency
has reviewed Georgia's Application for
Interim Authorization and has
determined that Georgia's Hazardous
Waste Program is substantially
equivalent to the Federal program as
defined by regulations promulgated

under the Resource Conservation and
Recovery Act of 1976 (RCRA). The State
of Georgia is hereby granted Interim
Authorization to cperate its Hazardous
Waste Management Program in lieu of
Phase 1 of the Federal RCRA Subtitle C
Hazardous Waste Management
Program. This issuance of Interim
Authorization is in accordance with
Section 3006{c) of RCRA, implementing
regulations found in 40 CFR Part 123,
Subpart, F, and EPA Delegation 8-7.

EFFECTIVE DATE: Interim Authorization,
Phase I, for Georgia shall become
effective February 3, 1961,

FOR FURTHER INFORMATION CONTACT:
Heather M. Ford, Residuals
Management Branch, U.S. EPA, Region
IV, 345 Courtland Street, N.E., Atlanta,
Georgia 30365, Telephone (404) 881~
3018.

SUPPLEMENTARY INFORMATION: In the
May 19, 1980, Federal R er (45 FR
33083), the Environmental Protection
Agency (EPA) promulgated regulations,
pursuant to Subtitle C of the Resource
Conservation and Recovery Act of 1976
(RCRA), to protect human health and
the environment from the improper
management of hazardous wastes. The
Act [RCRA) includes provisions
whereby a State agency may be
authorized by EPA to administer the
hazardous waste program in that State
in lieu of a Federally administered
program. For a State program {o receive
Final Authorization, its hazardous waste
program must be fully equivalent to and
consistent with the Federal program
under RCRA, In order to expedite the
authorization of State programs, RCRA
allows EPA to grant a State agency
Interim Authorization if its program is
substantially equivalent to the Federal
program. During Interim Authorization,
a State can make whatever legislative or
regulatory changes that may be needed
for the State’s hazardous waste program
to become fully equivalent to the
Federal program. The Interim
Authorization program will be
implemented in two phases
corresponding to the two stages in
which the underlying Federal program
will take effect.

The State of Georgia submitted its
Draft Application for Phase I Interim
Authorization on August 8, 1980, After
detailed review, EPA identified several
areas of major concern and transmitted
comments to the State for its
consideration. The State subsequently
made revisions to its Application for
Phase 1 Interim Authorization in order to
clarify those aspects of its program
which had been questioned during the
EPA review.

On October 31, 1980, Georgia
submitted to EPA a Final Application for
Phase I Interim Authorization under
RCRA. An EPA review team consisting
of both Headquarters and Regional
Office personnel made a detailed
analysis of Georgia's Hazardous Waste
Management Program. The following
issues were raised by the review team:

{1) The State Attorney General's
Statement discusses 90 day storage
requirements for transporters. The State
regulations (391-3-11-.09{2)) require
transporters to comply with storage
requirements only after a 90 day period.

(2) The State EPD had not stated how
it will inspect transporters handling
intrastate shipments of hazardous waste
for compliance with State regulations
incorporating U.S. DOT packaging,
labeling, marking, and placarding
requirements. The U.S. DOT will enforce
those standards against interstate
transporters.

(3) The Attorney General did not
adequately provide assurances of public
participation procedures in the State.
Concern was expressed that State law
does not allow citizen intervention as a
right.

(4) The State law and regulations
provide a mechanism for variance
procedures. The State needs to provide
additional information on how
variances and Interim Status Standards
will be handled.

To resolve these issues the State
provided the following documentation:

(1) The State Attorney General
clarified the interpretation of this
regulation in a December 12, 1980,
submittal to EPA. The State
acknowledges that transporter storage
for less than 90 days without compliance
with Interim Status Standards is less
stringent than EPA. The Attorney
General states that this storage must be
a necessary incident to the
transportation of hazardous waste;
otherwise, it would be considered a
storage facility and compliance with
Interim Status Standards would be
required. By letter dated January 9, 1981,
Georgia amended the Authorization
Plan to include & commitment 1o revise
the transporter storage standard to
ensure substantial equivalence to the
Federal requirement which has a ten
day limitation.

(2) EPD stated in a letter dated
December 12, 1980, that the State will
inspect interstate and intrastate
transporters to determine compliance
with those standards through inspection
activities associated with generators
and operators of TSD facilities and
investigations of hazardous waste spills.
An agreement with U.S. DOT will be
sought to avoid duplication of effort and
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to exchange information. In order to
receive Interim Authorization, State
programs need not provide for
administration and enforcement of
packaging, labeling, marking, and
placarding standards (see Federal
Register dated May 19, 1880, at pp.
33392-33993). By a letter dated January
9, 1981, Georgia has committed to
amend the MOU with DOT for Final
Authorization.

{3) A memo dated December 12, 1980,
from Arthur K. Bolton, Attorney General
in the State of Georgia, clarified this
point as follows: The EPD has stated
they will not oppose intervention in
enforcement actions by applicant
parties on the grounds that the
applicant’s interes! is adequately
represented by existing parties. The
Attomey General's office will support
this decision and legal enforcement
actions will be consistent with it.

(4) The Georgia Act defined “existing
facilities” as facilities which meet the
four criteria as specified in the Act.
These criteria, if met, allows the facility
to continue operation until the Director
of EPA acted on the application
submitted for a Hazardous Waste
Facility Permit. The Attorney General
stated that the variance procedure will
be used to require compliance with
Interim Status Standards and therefore,
compliance with the requirements of 40
CFR Parl 265.

Responsiveness Summary

As noticed in the Federal Register cn
November 13, 1980 {45 FR 63888), EPA
gave the public until December 22, 1980,
to comment on the Stale's application.
EPA also held a public hearing in
Atlanta, Georgia, on December 15, 1980,
At the public hearing the State submitted
clarifications to the application as part
of the public record. The comment
period then was extended until
December 29, 1980. The oral comments
received at the public hearing and
written comments submitted directly to
EPA are summarized below along with
EPA's responses.

Public Hearing and Comment Period

The Federal Register on November 13,
1980, listed the comment period as
ending on December 22, 1980. EPA
review of the Final Application raised
four points which needed further
clarification, Al the Public Hearing on
December 15, 1980, the State submitted
these clarifications as part of the public
record. The comment period then was
extended until December 29, 1880. The
oral comments received at the public
hearing and written comments
submitled directly to EPA are
summarized below along with EPA's
response.

There were eight individuals who
spoke at the public hearing, Their
comments and EPA's responses are
presented below.

Comment: Two of the speakers made
statements which supported the State's
hazardous waste program as it was
submitted in their Final Application.

EPA Response: No response needed.

Comment: One speaker felt that the
Georgia EPD laboratory program does
not have the capability to monitor all
the hazardous waste in the State.

EPA Response: All facilities in
Georgia are required to test their waste
materials and keep records of this
testing on file. These records will be
reviewed for compliance during
inspections by EPA and EPD. In the
application the Program Description
discusses the laboratory facilities and
staff in detail and shows that the State
has the capability to take samples and
perform the required analyses. EPA has
determined the p satisfies the
requirements for Phase I Interim
Authorization.

Comment: One speaker stated that
State law will be in effect in a Stale
which receives Interim Authorization.
The speaker was concerned that
potential State politics could influence
any decisions made by EPD.

EPA Response: The inlent of the
Resource Conservation and Recovery
Act (RCRA) was for EPA to provide the
legislative and regulatory framework for
the hazardous waste program.
Substantially equivalent State programs
may operate in lieu of the Federal
program. When Interim Authorization is
granted, State laws and rules will apply.
EPA retains an oversight capacity in all
areas of the program and may enforce
the State requirements. Georgia will be
required to submit detailed reports on
the progress of the program. (These are
oullined in the Memorandum of
Agreement). Georgla EPD will be
working closely with the EPA, especially
during the period of Interim
Authorization.

Comment: One speaker felt that steps
should be taken to eliminate all toxic
wasles, regardless of the cost.

EPA Response: RCRA does not ban
the generation of hazardous waste.
Hazardous wastes which are generated
must be handled in an environmentally
sound manner. EPA, State agencies, and
industry must work together to ensure
adequate protection of human health
and the environment during the
handling, transportation, treatment,
storage and disposal of hazardous
waste,

Comment: One speaker argued that
EPA's decision on the State application
should await the outcome of a lawsuit

challen the constitutionality of State
law and regulations. Local laws on the
fmng of facilities may preempt State
aw,

EPA Response: RCRA requires that
EPA determine whether a State
program, which is in existence pursuani
to State law, is substantially equivalent
to the Federal program. EPA must rely
upon the constitutionality of the Stale
law as presently enacted. Any decision
by a State court that would affect
existing hazardous waste laws and/or
regulations will be reviewed by EPA
and appropriate action taken. Maore
stringent site seleclion requirements,
imposed by States or their political
subdivisions, are not prohibited by
Federal law. A decision on whether
State or local bodies may set those
requirements must be made by State
courts,

Comment: One speaker stated that the
Georgia program failed to comply with
Federal requirements for public
participation in the State enforcement
process.

EPA Response: State law may impose
more stringent requirements than either
subsections (i) or (ii) of 40 CFR
123.178(1)(2) which contain minimum
guidelines for public participation in the
enforcement process. EPA has
determined that the Georgia plan for
public participation in the State
enforcement process is more stringent
than the second option, subsection (ii).
Georgia law provides a conditional right
to intervene in civil actions to citizens
unless their interests are adequately
represented by exisiting parties (GA.
Code Ann, 81A-124). The State
enforcement authority has provided
assurances that efforts lo intervene will
not be opposed on the ground that the
State adequately represents the interest
of the citizen.

Comment: Several speakers were
concerned with the permitting process.
One speaker stated that the Georgia
application did not adequately address
groundwater concemns and requested a
one year moratorium on permitting these
sites. There was specific concern for a
permit to operate a proposed hazardous
wasle disposal site in Heard County,
Georgia.

EPA Response: The Federal program,
at this time, does not include technical
standards or procedures for permitling
new facilities, including groundwater
monitoring. These will be addressed in
Phase Il regulations. Before the State
may permit new facilities, Georgia mus!
amend its Application for Interim
Authorization and show that its permit
standards and procedures are D
substantially equivalent to the Federal
Phase Il program. Georgia’s Application
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for Phase II Interim Authorization will
go through the same type of public
review and comment period as the
Application for Phase | Interim
Authorization. RCRA requires that EPA
issue a permit where the applicant has
demonstrated compliance with the
applicable facility standards.

In addition to the oral comments
received at the public hearing, written
comments were received from nine
individuals or organizations during the
review period. The written comments
and EPA’s responses are summarized as
follows:

Comment: Four commenters
supported the State’s reques! for Interim
Authorization and expressed the feeling
that a State agency could implement and
manage the program more effectively
than a Federal agency.

EPA Response: No response needed.

Comment: One commenter supported
the State's request for Interim
Authorization, but was concerned with
the State’s ability to regulate and
monitor intrastale transportation of
hazardous waste on railroads, rivers, or
State-funded roadways.

EPA Response: State standards for
iransporters of hazardous waste have
been determined to be substantially
equivalent to the requirements of the
Federal program. Transporters of bulk
shipments by rail or water are required
to include specific information on the
shipping paper which accompanies the
waste instead of a manifest. The
Georgia Attorney General has certified
that EPD is authorized to enter vehicles
and premises and to inspect, monitor, or
otherwise investigate compliance with
State program requirements (GA Code
Ann. § 43-2911 and Rule 391-3-11-12),
Since the U.S. DOT regulales
transporters of hazardous materials
under Public Law 93-6833, they may enter
into an agreement with the State to
avoid duplication of efforts and to share
information in enforcement activities,

Comment: The sbove commenter also
expressed concern with the amount of
funds requested by Georgia for public
participation activities. The individual
felt that the total amount allocated in
the budget should be increased and
suggested these additional funds should
be used for planning, assisting citizens
groups, operating workshops, and
funding a full time public participation
officer.

EPA Response: The budge! outlined in
the Georgia application for Interim
Authorization has been approved by
EPA for 1881. The funds for additional
aclivities in future years will be aimed
at implementing activities which the
commenter mentioned. A full time EPD
staff member coordinates the public

participation activities as outlined in
Appendix 1V in the Georgia application.

Comment: One commenter was
concerned with a legal requirement
under 3006{c) of RCRA that a State
hazardous waste program must be in
existence within ninety days after the
date of promulgation of Federal
regulations,

EPA Response: The Federal
regulations were promulgated on May
16, 1980, and a State hazardous waste
program must have been in existence by
August 17, 1980. The Federal Register of
May 19, 1980, p. 33387, interprets
“program” as meaning enabling
legislation only. Although RCRA does
nol require States to have more than
legislative authority in place, all aspects
of the State program must be
substantially equivalent to the Federal
program when Interim Authorization is
actually granted. The Georgia legislation
was in existence prior to August 17,
1980, and EPA has determined its
program is substantially equivalent to
the Federal program.

Comment: The above commenter
stated that EPA should require that
Georgia adopt Federal transpaorter rules
as they may be amended. The
commenter feels the State regulations
should be revised to indicate that the
storage period begins when the
hazardous waste is removed from the
transport vehicle.

EPA Response: Georgia will amend
State regulations when Federal
standards are revised. This
administrative procedure was outlined
in the Authorization Plan, Chapter IV, in
the application.

Comment: Two commenters
expressed concern about the State's
regulations being inconsistent with the
Federal regulations now and in the
future,

EPA Response: Georgia regulations
require that the State standards be
consistent with the intent of the State
Act and with the Federal law and
regulations promulgated thereunder. If
EPA regulations are revised, then
Georgia must also revise State
regulations. This procedure is outlined
in the Authorization Plan submitted in
the application.

Datod: January 9, 1961.
Rebecca W. Haonmer,
Regional Administrator.

[FR Doc. 51-3930 Filed 2-2-51: K4S am]
BILLING CODE 6560-30-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

41 CFRCh. 18, Parts 3,4,and 5

Procurement Regulation Directive 80~
10 (Dated December 22, 1580)
Procurement Regulations;
Miscellaneous Amendments

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

suMMARY: This document amends the
NASA Procurement Regulation {41 CFR
Ch. 18), It reflects amendments
contained in Pracurement Regulation
Directive 80-10 concerning the following
areas;

1. Prenegotiation Review Policies and
Procedures.

2, Contract Negotiation Memorandum.

3. Utility Services.

EFFECTIVE DATE: February 3, 1981,

FOR FURTHER INFORMATION CONTACT:
James H. Wilson, Procurement Policy
Division (Code HP-1), Office of
Procurement, NASA Headquarters,
Washington, DC 20546, Telephone: 202-
755-2237.

SUPPLEMENTARY INFORMATION:

1. In Part 3, a new 3.804-5,
"Prenegotiation Review Policies and
Procedures” is added to foster a greater
degree of uniformity and consistency
between procurement offices in
preparing for negotiations. This revision
requires each NASA installation to
establish a formal system for
prenegotiation review of proposals
which exceed the dollar thresholds
specified in 3.804-5(c). Additionally,
approval of the prenegotiation position
by the Director of Procurement is
required prior to entering into
negotiation on all procurement actions
selected for Headquarters review,

2. In Part 3, 3,811 is revised to make
corollary changes associated with the
new prenegotiation coverage in 3.804-5
and to recognize that negotiation of a
contract encompasses more than just
price considerations.

3. Part 4.50 and Part 5.8 are revised to
(1) recognize additional types of utility
services such as natural gas, fuel oil
used in stationary plants, refuse and
wood products when purchased for use
as an energy source; (2) revise the
procedures for determining the
requirements for utility services by
technical personnel; (3) require the
preparation of a "Utility Service
Narrative” by the Contracting Officer
prior to the initiation of negotiation
procedures; and (4) to update references
to NASA offices in accordance with
changes in organizational designations.
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Authority: The provisions of this document
ure issued under 42 U.S.C. 2473(c)(1).
Stuart |. Evans,
Director of Procurement.

Part 3—Price Negotiation Policies and
Technigues
1. In Part 3, Table of Contents. 3.804-5
is added to read as follows:
3.604-5 Prenegotiation Roview
Policies and Procedurese ... 3-818C

- » . . -

3.850 and 3.851 [Amended]

2. In Part 3, Table of Contents, 3.850
and 3.851 are amended by adding an
“A" after each page number.

3, In Part 3, 3.804-5 Is revised to read
as follows:

3.804-5 Prenegotiation Review
Policies and Procedures.

(a) Prenegotiation Position
Memorandum. Prior to the conduct of
negotiations requiring Center or
Headquarters review (see (c) and (d)
below), contracting officers, or their
representatives, shall prepare a
Prenegotiation Position Memorandum
selting forth the technical, business,
contractural, pricing, and other aspects
to be negotiated. Matters for negotiation
may result from proposal evaluations,
contractor requests, unique Center
requirements, and other Government
agencies’ requirements, among others.

(b) Content of the Prenegotiation
Position Memorandum. The
Prenegotiation Position Memorandum
should fully explain the Contractor and
Governmen! positions on any open
issues as well as identify and justify the
elements that are acceptable as
proposed. Since the Prenegotiation
Position Memorandum will ultimately
become the basis for negotiation, it
should be so structured that it provides
an audit trail to the Contract Negotiation
Memorandum (3.811). Generally, the
Prenegotiation Position Memorandum
should address the following subjects in
the order presenied:

(1) Introduction. Included under this
heading should be a brief description of
the procurement and a brief history to
indicate the extent of competition and
resulls thereof. The identification of the
contractor and the place of performance
(if not eviden! from the description of
the procurement) shall be included. In
addition, the negotiation schedule
should be addressed, and the
Government negotialing team identified
by name and position.

(2) Special Features and
Requirements. In this area, discuss any
special features of the procurement
including such items as: (1) Letter
contracl or precontract cost

requirements, (2) Government property
to be furnished, (3) contract option
requirements, (4) contractor/
Government investment in facilities and
equipment {and any modernization
thereof to be provided by the
contractor/Government), and (5} any
deviations, special clauses or conditions
anticipated. Discussion of each such
special feature or requirement should
include an identification of any potential
cost impacls.

(3) Cost and Profit/Fee Analysis.
Included under this heading should be a
parallel tabulation by element of cost
and profit/fee of the contractor's
proposal, the Government’s negotiation
objective, and maximum pesition. For
each element of cost, compare the
contractor and Government estimate
and explain how each was developed,
including the estimating assumptions
and projection techniques employed.
Further, explain how historical costs,
including costs incurred under a letter
contract {if applicable), were used in
developing the negotiation objective.
Significant differences between the field
pricing report (including any audit
reports) and the negotiation objectives
and/or contractor's proposal should be
highlighted and explained. Also,
technical evaluation results which
caused the Government's cost
negotiation objectives to significantl
differ from the contractor’s propos
cost, such as differences in staffing, etc,,
should be highlighted and explained.
Further, there should be an
identification and a brief discussion of
each major subcontract involved, citing
the type of subcontract, and stating the
degree of analysis performed on the
subcontract cost estimate. In addition,
the rationale for the Government's
profit/fee objectives, and a completed
copy of the NASA Form 634, where
appropriate, should be included.

(4) Type of Contract Contemplated.
Explain the type of contract
contemplated and the reasons for its
suitability. For an incentive contract,
including an award fee, describe the
planned structuring arrangement in
terms of profit/fee patterns, share lines,
ceilings, ete,

(5) Negotiation Approval Sovght.
Indicate the specific approvals sought,
#.g., dollar parameters, special clavses/
conditions not constituting deviation
(NOTE: Reguests for Deviation must be
processed in accordance with 1.109-3),
type of contract, fee objectives, etc.

(¢) Center Reviews. Each p
activity shall establish a formal system
for the prenegotiation review of any
proposal over $250,000 ($100,000 at
National Space Technology
Laboratories, Jet Propulsion Labaratory,

Wallops Flight Center, and
Headquarters Contracts and Grants
Division). The scope of coverage, exuct
procedures to be followed, levels of
management review and contract file
documentation requirements, should be
directly related to the dollar value and
complexity of the procurement and will
be determined by each Center. The
primary purpose of these reviews is to
ensure that the negotiator, or negotiating
team, is thoroughly prepared to enter
into negotiations with a wéll conceived,
realistic, and fair plan.

(d) Headgquarters Reviews. Approval
of the prenegotiation position by the
Director of Procurement is required prior
to entering into negotiations on all
procurement actions selected for
Headquarters review. Generally, at the
time a procurement is processed as a
Master Buy Plan {(MBP) action, in
accordance with 20.5100, a decision will
be made as to whether the
prenegotiation position will be subject
to Headquarters review and approval.
However, prenegotiation positions on
MBP procurement actions where the
prenegotiation position was not initially
selected for Headquarters review and
approval, and other non-MBP
procurement action prenegotiation
positions, may be selected for
Headquarters review and spproval at
any peint in the procurement cycle prior
to actual negotiations.

(1) Scheduling of Presentation. When
a prenegotiation presentation is required
by Headquarters or requested by the
Center, scheduling of the presentation
will be arranged by the Office of
Procurement, Program Operations
Division (Code HS-1), in consultation
with appropriate Headquarters program
officials. It is the responsibility of the
Center to notify the Office of
Procurement sufficiently in advance of
the desired presentation date in order to
permit scheduling and preparation by
Headquarters stafl,

(2) Advance Information. Not less
than ten working days in advance of the
scheduled prenegotiation presentation,
the Center shall provide Code HS-1 with
the following:

(i) Five copies of the Center's
Prenegotiation Position Memorandum
which sets forth in narrative form the
negotiating team’s objectives.

(ii) Five copies of any briefing charts
and/or vu-graphs to be used in the
presentation. Briefing charts and/or vu-
¥raphs shall summarize key points/

actors identified in the Prenegotiation
Position Memorandum and should be
grouped, in the same manner as
presented in the Memorandum. Only
key words or expressions should be
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used on the charts or vu-graphs—
complete sentences are not necessary.

{iii) One copy each of the contractor’s
proposal, the Government technical
evaluation, and all pricing reports
(including any audit reports).

(3) Waiver. The Director of
Procurement may waive the
presentation requirement where, based
on Headquarters review of the advance
information provided under (2) above, it
is clear that Center personnel are
thoroughly prepared to enter into
negotiations.

(3) Safeguarding Prenegotiation
Material. Prenegotiation data is very
sensitive in nature and should be
handled accordingly. Close coordination
with Program Operations Division (HS-
1) personnel should be maintained to
ensure that prenegotiation material is
not compromised during Lransit.
Distribution of prenegotiation data shall
be made on a need-to-know basis.

4. In Part 3, 3.811 is revised lo read as
follows:

3.811 Contract Negotiation
Memorandum.

(a] At the conclusion of each contract
(see 1.207) negoliation, contracting
officers or their representatives shall
promptly prepare a Contract Negotiation
Memorandom. This memorandum serves
as a detalled summary of (1) the
technical, business, contractual, pricing
and other aspects of the contract
negoliated, and (2) the methodology and
rationale used in arriving at the final
negotisted agreement,

(b) Normafl';?.ethe Contract Negotiation
Memorandum is a “stand alone™
document. However, when a
Prenegotiation Position Memorandum
has been prepared, under 3.804-5, the
subsequent Contract Negotiation
Memorandam need explain (1) only the
differences between the prenegotiation
position and the final negotiated
settiement, and (2) the areas indentified
in paragraphs (c) and (d) below.

(c) Each Contract Negotiation
Mémorandum should include an
explanation of why cost or pricing data
was, or was nol, required (see 3.807)
and, if it was not required in the case of
any price negotiation in excess of
$100,000, a statement of the basis for
determining that the price resulted from
or was based on adequate price
competition, established catalog or
market prices of commercial items sold
in substantial quantities to the general
public, or prices set by law or
regulation, If cost or pricing data were
submitted and a certificate of current
cost or pricing data was required (3.807-
6), the memorandum shall reflect the
extent to which reliance was not placed
upon the factual cost or pricing data

submitted and the exten! to which this
data was not used by the contracting
officer in determining his total price
objective and in negotiating the final
price. The memorandum shall also
reflect the extent to which the
contracting officer recognized in the
negotiation that any cos! of pricing data
submitted by the contractor was
inaccurate, incomplete, or noncurrent;
the action taken by the contracting
officer and the contractor as a result;
and the effect, if any, of such defective
data on the total price negotiated.
Where the final negotiated settlement
differs significantly from the
prenogotiation position, the
memorandum shall explain this
difference.

(d) As part of the requirement in {a)
above, determination of the profit or fee
objective, in accordance with 3.808,
shall be fully documented.

(e) After completing a negotiation that
exceeds $100,000, the contracting officer
shall forward a copy of the Contract
Negotiation Memorandum to both the
cognizant andit and contract
administration offices. The
memorandum should aid both offices in
improving the usefulness of their inpul.
Where appropriate, the Contract
Negotiation Memorandum should
include or be supplemented by
information on how these offices can
achieve this objective.

Part 4—Special Types and Methods of
Procurement

5. In Part 4, Table of Contents, 4.5000
through 4.5009-3 are revised to read as
follows:

Subpart 50—Utility Services

4.5000 Scope of Subpart.. .

45001 Definitions

4.5002 Policy i

45003 Determination of
Requirements.

4.5004 Headquarters Participation in
Nggo[].ﬂnnn

4.5004-1 Communications Services
4-504

4.5004-2 Utilities Except
Communications

45005 Contract Requirements...........

4.5005-1 Procurement Without
Contract

4.5005-2 Memorandom of
Understanding. ... ieweismimsiin

4.5005-3 GSA Area-Wide Public
Utility Contractse . iceansenens

4.5005-4 DoD Aren-Wide Utilities
and Communications Contracts....

4.5005-5 Negotiated Utility Services
Contracts

4.5006 Contracts Requiring
Headquarters Approval........c....

4.5007" Hensdquarters Requirement for
Coples of Contracts........cvarmren

4.5008 Changes in Rates..... i 507

4.5009 Sales of Utility Services....... 4-50:8

4-501
4-501
4-50:2

4-504

4504

4-50:5
4-50:0
4-50:6
4-507
4507

4-50:7

4-50:7

4.5008-1 Eligible Purchasers.............
4.5008-2 Prerequisiles. i
4.5008-3 Headquarters Participation

in Negotiations. 4-50:9

6. In Part 4, 4.5000 through 4.5009-3 are
revised to read as follows:

Subpart 50—Utility Services

4.5000 Scope of Subpart. 'This
Subpart prescribes policy and
procedures for the procurement and sale
of utility services.

4.5001 Definitions. As used in this
Subpart, the following terms have the
meaning stated below:

(a) Utility Services include electric,
natural gas, fuel vil used in stationary
plants, coal, steam, refuse, wood or
wood products when purchased for use
as an energy source, water, sewage, and
communications services.

(b) Communication Services include
without limitation the transmission,
emission, or reception of signals, signs,
writings, images, soundings, or
intelligence of any nature by wire, radio,
optical, or any electrical or
electromagnetic means.

(¢) Telecommunications Faciiities
includes equipment (modems, cable,
terminal and switching facilities) used
for such modes of transmission as
telephone, telegraph teletypewriter,
data, facsimile, radio, video, audio, and
such corollary items as card
transceivers, magnetic tape terminals,
TV cameras, monitors, distribution
systems and communication security
facilities,

(d) Communications Security Facility
is any facility which is used for the
operation, maintenance, and/or storage
of any cryptographic document. device
or equipment associated with
transmission security, cryptosecurily or
physical security measures.

(e) Operational Communications are
those lines and facilities carrying
mission related information for the
conduct of NASA technical missions,
programs, and projects. They
interconnect such facilities as NASA's
foreign and domestic tracking,
telemetry, and command control sites;
launch areas; test sites; and, mission
control centers.

(f) Administrotive Communications
are those lines and facilities carrying
non-operational information for the
conduct of day-to-day business. They
interconnect NASA Headquarters, field
installations, and other activities, Also
included in this definition are local
facilities and field installation
communications systems, but not self-
contained services such as local fire
alarms, warning systems, paging
devices, elc,

4-50:8
4-50:9
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(g) General Purpose Communications
are administrative or operational
communications used to meet ordinary
requirements for which rates have not
been established.

(h) Special Purpose Communicaiions
are administrative or operational
communications used to meet unique,
one of a kind, or project oriented
requirements for which rates have nol
been established.

(i) Long Lines refers to communication
lines extending beyond the boundaries
of the installation as opposed to"Local
Support” which refers to
communications within the boundaries
of the installation.

(j) Standard Services are those
services where communications charges
are governed by tariff or are otherwise
controlled or regulated by a Government
agency (either domestic or foreign) or
where a previously executed contract is
in effect with NASA or another
Government agency which defines the
services to be provided and the rates to
be charged.

(k) Non-Standard Services are those
services where communications charges
are not governed by tariff or are not
otherwise controlled or regulated by a
Government agency (either domestic or
foreign) or where there is not a
previously executed contract in effect
with NASA or another Government
agency which defines the services to be
provided and rates to be charged. Non-
standard services also include those
services provided by a company for a
single customer and are usually one-of-
a-kind.

4.5002 Policy.

(#) It is NASA policy to obtain utility
services from existing sources when
such sources are adequate and
economical arrangements can be made
for their use. In each case and after fully
investigating all sources, the required
services shall be obtained at the lowest
possible cos! to the Government. To the
extent consistent with this policy, use
should be made of:

(i) General Services Administration
araa-wide utility contracts (see Part 5,
Subpart 8).

(if) Department of Defense area-wide
communication contracts (see Part 5,
Subpart 8).

(iii) Utilities services available from
other Government agencies, on a cross-
servicing basis.

{iv) Department of Defense area-wide
fuel oil and other energy source
contracts (see Part 5, Subpart 8).

(b) Administrative long-line telphone
communications will be obtained by
NASA through General Services
Administration’s Federal

Telecommunications System (FTS) (see
paragraph (d})(2) below).

(c) Generally, leased communication
services will be procured from a
franchised communication common
carrier whenever possible, However, in
those areas where non-regulated
industry offers the same
communications services or equipment
as offered by the regulated common
carriers, full consideration must be given
to competitive procurement.

(d) NASA's policy for providing
certain communications services lo
contractors is as follows:

(1) NASA may provide administrative
and operational telephone
communications services to industrial
and scientific organizations conducting
research and development, fabrication
of equipment, or operation and
maintenance of facilities for NASA.

{2) Where the requirement is for
administrative long-line telephone
service, the service will be provided
through the General Services
Administration's Federal
Telecommunications System, and may
be furnished at no cost to the above
mentioned contractors when itis .
determined to be in the best interest of
the Government. The following criteria
must be met prior to requesting the
extension of FTS service to a NASA
contractor:

(i) the total amount of the contract
will be in excess of five million dollars;

(ii) the contract will be long term; two
or more yeurs (including options);

(iii) the contract must be of a type that
permits the contracting officer to adjust
its terms and charges to allow for the
fact that the Government is providing
this service at no cost; and

(iv) FTS is required and will be used
in direct support of the contract and is
not to be used for non-NASA business.
The contractor shall submit a letter
certification to this effect to the
contracting officer,

If it is determined that all four criteria
are met, the request should be referred
to the Office of Space Tracking and
Data Systems, NASA Headquarters
(Code TS). The Office of Space Tracking
and Data Systems will make the
necessary implemention for FTS with
the General Services Administration.

(3) When long-line communications
services, other than administrative long-
line telephone communications services,
are furnished at no cost, the contractor
will use the services for the conduct of
NASA business between:

(i) locations of the same contractor;

(if) the contractor and other NASA
contractors; and

(iii) the contractor and NASA or other
Government agencies,

(4) Local support services to be used
solely for the conduct of business may
be provided at no cost when it is
determined to be in the best interest of
the Government. The Office of Space
Tracking and Data Systems will also
coordinate the implementation for local
service as applicable under NASA
Management Instruction 2520.1.
*Communications System Managemen!
Responsibilities."

(5) Communications services may be
provided to contractors in the conduct of
NASA business at a minimum total cost
consistent with requirements for ~
capacity, effectiveness, efficiency,
reliability, and security. The decision to
provide communications services to
contractors will be made in accordance
with the policies established by the
NASA installations,

(e) The provisions of paragraph (a)
through (d) above do not cover the
procurement of communications security
facilities. Such facilities, other than
crypto equipment will be procured under
the supervision of the Director.
Institutional Operations (Code NI-1).
Crypto equipment will be obtained from
and through the NASA Crypto
Custodian (Code NHS-25). Reference
manual NPC 106 (classified), “Manual
for Safeguarding of Cryplo-material”
and NASA Managemenl Instructions
1136.10. “Administrative Services
Division" and 1136.4, “Security
Division.”

4.5003 Determination of
Reguirements. Requirements for utility
services shall be determined by
technically qualified personnel who will
assist the contracting officer, as
required. Prior to soliciting technical
assistance outside of the agency,
technical personnel will contact the
NASA Headquarter's Network Systems
Division (Code TS-1) for
communications assistance and the
Facilities Division (Code BX) for other
utilities.

4.5004 Headquarters Participation in
Negotiations.

4.5004-1 Communications Services.

(a) Except as provided in paragraphs
(b}, {e), and (f) below, the contracting
officer shall submit the following
information on a proposed procurement
to the Office of Space Tracking and
Data Systems (Code TS), prior to
initiating negotiation procedures:

(i) lease versus purchase
considerations. The guidelines as
prescribed by the Office of Space
Tracking and Data Systems will apply to
all lease versus purchase
considerations:

(ii) in the case of leased
communications services from regulated
common carriers, information relative to
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a common carriers submission of a
special construction proposal; the
application of the special assembly
feature of a tariff; the application of
estimated rates (pending tariff filing);
and, action taken to cancel or terminate
services subject to a termination
liability; and

(iii) in the case of communications
services, information relative to the
installation consideration that a
separately negotiated contract is more
advantageous to the Government than
the General Services Administration
(GSA) or Department of Defense (DoD)
area-wide communication contracts
along with a request for a waiver of the
requirement to use either the GSA or
DoD area-wide communicatigns
contract, In determining whether a GSA
or DaD area-wide communications
contract is adequate to meet the
requirement of the using installation,
consideration should be given to (A) the
area-wide contract rates viewed in light
of the magnitude of the services
required, (B] any unusual characteristics
of the service required, (C) any special
equipment or facility requirements, and
(D) any special technical contracts.

(b) NASA installations are authorized
to execute call orders under DoD or
GSA area-wide contracts for general
purpose or special purpose
communications provided:

(i) charges for communications
services do not exceed $150,000 for
either non-recurring charges or
termination liability costs:

{ii} the annual recurring charge does
not exceed $500,000; and

(iii) the requirement for such services
has previously been approved by the
Associate Administrator for Space
Tracking and Data Systems.

(c) Based upon a review of the
information submitted in accordance
with paragraph (a) above, the Office of
Space Tracking and Data Systems will
promptly notify the contracting officer of
the desirability of NASA Headquarters
participation in the negotiation
proceedings in an advisory capacity.

(d) Each NASA installation is
responsible for providing the Office of
Space Tracking and Data Systems ils
sdministrative telecommunications
requirements in accordance with NASA
Management Instruction 2520.1C.

(0] All NASA installations requiring
general purpose communications
services contracts will submit a written
request for the services to the Office of
Space Tracking and Data Systems (Code
TS) where:

(i} an area-wide contract is not
available;

(i) an area-wide contract exists but
service requirements involve recurring

charges In excess of $500,000 annually,
or $150.000 for non-recurring or
termination llabilily costs; or

(iii) rates have not been filed and
approved by a federal, state, or foreign
regulatory body.

Where requirements are not within the
above limitations, NASA installations
are authorized to enter into general
purpose contracts. For administrative
communications services, the Office of
Space Tracking and Data Systems will
coordinate with the General Services
Administration and two copies of such
contracts will be furnished. For
cperational communications services, a
single copy of the contract will be
furnished.

{f) All NASA installations requiring
special purpose communications
services contracts will submit a written
request for the services to the Office of
Space Tracking and Data Systems (Code
TS) where:

(i) an area-wide conlract is not
available;

(i) an area-wide contract exists but
requirements are for non-standard or
special services involving recurring
charges in excess of $500,000 annually,
or non-recurring or termination liability
charges in excess of $150,000;

(iif) it involves new rate centers; or

(iv) it involves the filing and approval
of new tariffs,

Where requirements are not within the
above limitations, NASA installations
are authorized 1o enter into special
purpose contracts. For administrative
communications services, the Office of
Space Tracking and Data Systems will
coordinate with the General Services
Administration and two copies of such
contracts will be furnished. For
operational communications only one
copy will be furnished.

4.5004-2 Utilities Excapt
Communications.

{a) Except as provided in paragraph
{c) below, the contracting officer shall
submit a Utility Service Narrative for
proposed procurements for new utilities
services, renegotiations or extensions of
existing utility services, or existing
contracts that require a negotiation for
change of rate schedules, to the Office of
Procursment (Code HS-1), NASA
Headquarters, prior to initiating
negotiation procedures. The Utility
Service Narrative shall include:

(i) brief technical description of the
service required or being furnished;

(ii) reasonableness of the proposed
rate and/or the monetary extent of the
rate change compared to the last typical
year of service;

(iii) description outline of the field
installation's proposed negotiation

tactics, basis for position, and any
alternate position;

(iv) an estimate of the annual cost of
service; and

(v) other related items, as applicable,
such as: connection charges, termination
liability, facilities charges, requirement
for Government capital costs, or any
other unusual factors affecting the
procurement,

(b) The Office of Procurement (Code
HS-1). with the coordination of the
Facilities Division (Code BX-8), NASA
Headgquarters, will review the
information submitted in accordance
with subparagraph (&) above. If NASA
Headquarters participation in the
negotiation proceedings in an advisory
capacity to the contracting officer, is
considered desirable, the Office of
Procurement (Code HS-1), NASA
Headquarters, will inform the
contracting officer not later than 30
calendar days from the receipt of the
Utility Service Narrative,

(¢) The requirements of subparagraph
(a) are not applicable when:

(i) the estimated annual cost of the
services to be procured is $500,000 or
less for electrical service; or $250,000 or
less for other utilities services; or

(if) the proposéd connection charge,
termination liability, or any other
facilities charge to be paid (whether or
not refundable) is estimated to be
$50,000 or less. ;

4.5005 Contract Requirements.

4.5005-1 Procurement Without
Contract.

(a) Utility services may be procured
without a written contract when all the
following conditions apply:

(i) the services are to ie furnished at
rates, terms, and conditions based on an
established rate schedule approved by a
Federal, State, or other public regulatory
body;

(i) the estimated annual cost of the
services to be procured is $10,000 or
less;

(iif) a connection, termination,
installation, or similar charge, or a
deposit other than a meter deposit
required of all customers, is not
involved, or if involved, the total cost
thereof does not exceed $5,000;

(iv) the utility supplier does not
require the execution of a contract or
application form; and

(v] it is not deemed advantageous to
the Government to negotiate and
execute a contract,

4.5005-2 Memorandum of
Understanding. A memorandum of
understanding, specifying the services to
be provided and the conditions under
which they will be supplied. shall be
used when procuring utility services
from another Government agency by
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cross-servicing. A Utility Service
Narrative shall be submitted in
accordance with the provisions of
4.5004-2.

4.5005-3 GSA Area-wide Public
Utility Contracts. Policies and
procedures governing the procurement
of utility services by use of General
Services Administration area-wide
public utility contracts are set forth in
Part 5, Subpart 8.

4.5005-4 DoD Area-Wide Utilities
and Communications Contracts. Policies
and procedures governing the
procurement of communications
services by use of the DoD area-wide
utilities and cpmmunications contracts
are set forth in Part 5, Subpart 8.

4.5005-5 - Negotiated Utility Services
Contracts. When the conditions set forth
in paragraphs 4.5005-1 through 4.5005-4
are not applicable to a proposed
procurement of utility services, a
separate contract may be negotiated
using the contract clauses set forth in
Part 7, Subpart 50, and the contract
forms prescribed in Part 16, Subpart 5,
excepl in that the contract forms are not
applicable to contracts for
communications services.

4.5006 Contracts Requiring
Headquarters Approval. Contracts and
supplemental agreements for utility
services shall be submitted to the Office
of Procurement, NASA Headquarters
(Code HS-1) for approval in accordance
~ with the Master Buy Plan procedures
(20.5100).

4.5007 Headquarters Requirement
for Copies of Contracts, Excepl for
communication services, the contracting
officer shall forward, promptly after
execution, one copy of each contract,
service authorization form,
memorandum of understanding, or any
modification thereto, to the Office of
Procurement, NASA Headquarters
{Code HS-1) and to the Facilities
Division, NASA Headquarters (Code
BX-9). Documents relating to utility
services exempt under the provisions of
4.5004-2(c) need not be furnished.

4.5008 Changes in Rates.

(a) Except for communications
services when the contractor furnishes
wrilten notice to the contracting officer
of a filing of an application for rate
changes, as provided for in the clause
entitled “Public Regulation and Change
of Rates” (7.5001-11), or whenever the
contractor requests that rate changes be
negotiated, as provided for in the clause
entitled “Change of Rates," (7.5003-2],
the contracting officer will notify the
Office of Procurement, NASA
Headquarters (Code HS-1) and the
Facilities Division, NASA Headquarters
(Code BX-9). If the rate change affects
communications services, he will notify

the Office of Space Tracking and Data
Systems, NASA Headquarters (Code
TS). The notification shall include
sufficient information to permit a
determination of the monetary effect of
the proposed changes and a
recommendation of action to be laken
under paragraph (1) or (2) below, and
the basis therefor.

(1) When a notice is received of a
filing of an application for rate changes
before the local regulatory body, the
contracting officer will make a
recommendation as to whether or not
the Government should intervene in the
hearing on the application. if it is
recommended that the Government
intervene in the hearing, the
recommendation shall be accompanied
by a statement setting forth the basis for
such intervention and the extent to
which the installation can support the
intervention through the presentation of
testimony, preparation of exhibits, and
the furnishing of legal counsel.

(2) When a notice is received that the
contractor requests that rate changes be
negotiated, the contracting officer will
make a recommendation as to the
position to be taken by the Government
with respect to the rate changes and the
extent to which installation personnel
are available to support this position.

{b) The Office of Procurement, NASA
Headquarters, with the technical
assistance of the Facilities Division,
NASA Headgquarters, for utilities other
than communications, will furnish the
contracting officer 8 recommendation
concerning the proposed rate changes
and the extent to which NASA
Headquarters will participate in the
intervention before the local regulatory
body or in negotiations with the
contractor. For proposed communication
rate changes, the Office of Space
Tracking and Data Systems, NASA
Headquarters, will furnish the necessary
guidance lo the contracting officer. Prior
to recommending any action concerning
the proposed rate changes, the Office of
Procurement, NASA Headquarters, will,
as necessary, coordinate with other staff
offices or divisions, or other
Government agencies. The contracting
officer shall await the recommendations
of the Office of Procurement, NASA
Headquarters, or the Office of Space
Tracking and Data Systems, NASA
Headquarters for at least 30 calendar
days prior to taking any action
concerning the proposed rate changes.

4.5009 Sales of Utility Services.
Utility services may be sold under the
conditions specified in the following
paragraphs.

4.5009-1 Eligible Purchasers. The
eligibility to buy utility services from a

NASA installation Is determined as
follows:

(2) Any federal agency, mixed
ownership (Government) corporation (as
defined in the Government Corporation
Control Act, 31 U.S.C. 856), or any
bureau or office thereof, located at or in
the immediate vicinity of a NASA
installation is an eligible purchaser.

(b) The Office of Procurement, NASA
Headquarters (Code HS-1) will
determine the eligibility of all other
prospective purchasers. Requests for’
furnishing utility services to other
purchasers, together with complete
justification, shall be forwarded to the
Office of Procurement, NASA
Headquarters (Code HS-1) for decision.

4.5009-2 Prerequisites. All of the
followl.n,% conditions must be mel before
an installation is authorized to enter into
a specific agreement for the sale of
utility services to an eligible purchaser:

(i) the sale will not disrupt present or
contemplated service to the installation;

(ii) all modifications to existing
facilities and installations of additional
facilities required to provide service to
the purchaser will be made at the
purchaser's expense;

(iii) the rate charged to the purchager
will cover at least the increased cost to
the installation of supplying the service
and must also include burdens such as
administrative expenses, maintenance
and operation costs, component charges
for any capital costs or repairs, and any
other reasonable cost incurred as a
result of providing the utility service.

(iv) the sale of utility services is not
prohibited by the contract under which
the installation purchases the services;
and

(v) the sale of utility services is
confined lo sales for consumption, not
for resale.

4.5009-3 Headquarters Participation
in Negatiations.

(a) The contracting officer will notify
the Office of Procurement, NASA
Headquarters (Code HS-1) whenever it
is desired to sell utility services,

(b) The Office of ment, NASA
Headquarters (Code HS-1) will provide
the necessary guidance to consummate
the sale.

{c) Each proposed agreement shall be
submitted to the Office of Procurement.
NASA Headguarters (Code HS-1) for
approval.

Part 5—Interdepartmental Procurement

7. In Part 5, Table of Contents, 5.850 is
revised to read as follows:
- » » - .
5850 Use of DoD Area-Wide Utilities
und Communications Contracts......

5-8:2
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8, In Part 5, 5.800 through 5.850 are =
revised Lo read as follows:

5.800 Scope of Subpart. This Subpart
prescribes policy and procedures for the
procurement of certain utility services
by use of General Services
Administration (GSA) area-wide public
utility contracts and Depirtment of
Defense (DOD) area-wide utilities and
communications conlracts,

5801 General.

(8) The General Services
Administration enters into indefinite
delivery type area-wide contracts with
various utility companies for the
furnishing of electric, natural and
munufactured gas distributed by pipes.
steam sewage, water, telephone, and
leletypewriter services to all, or
substantially all, Covernment agencies
located within specified areas. GSA
irea-wide public utility contracts
provide that the contractor will, upon
receipt of an order in the form
prescribed by the contract, furnish
without further negotiation as to rates
and charges the services involved in
accordance with such of his established
and filed rate schedules as are
applicable to the service.

(b) The Department of Defense enters
into indefinite delivery type area-wide
contracts with various communication
companies for the furnishing of
communications to all, or substantially
all, Department of Defense installations.
DOD area-wide communications
contracts provide that the contractor
will upon receipt of an order in the form
prescribed by the contract, furnish,
without further negotiations as to rates
and charges, the service involved in
accordance with such of his established
and filed rate schedules as are
applicable to the service. The DOD also
enters into area-wide fuel oil and other
energy service contracts,

5802 Distribution of GSA Area-wide
Public Utility Contracts and Related
Publications, A list of the utility services
obtainable under GSA area-wide public
ulility contracts, including the area
served and the name of the contractor
involved, is contuined in GSA Circular
No. 61. Revised. GSA also has available
copies of the area-wide public utility
contracts which include the required
order form. Copies of GSA Circular No.
61 and GSA area-wide public utility
contracts may be obtained, upon
request, from Ceneral Services
Administration, Transportation and
Communication Service, Public Utilities
Division, Washington, D.C., 20405.

5.803 Use of GSA Areg-Wide Public
Utility Contracts.

(1) Where GSA area-wide public
utility contracts are adequate to meet
the requirements of NASA installations

for utility services, such services will be
procured thereunder, In determining
whether a GSA area-wide public utility
contract is adequate to meet the
requirements of the using installation.
consideration should be given to (i) the
area-wide contract rates viewed in light
of the magnitude of the service required,
(ii} any unusual characteristics of the
service required, (iii) any special
equipment or facility requirements, (iv)
any special technical contract
provisions required, and (v) any other
speciul circumstances.

(b) Where an installation considers
that a DOD area-wide communications
contract is more advantageous to the
Government than the GSA area-wide
public utility contract, a request for a
waiver of the requirement to use the
GSA area-wide public utility contract
will be submitted to the Office of Space
Tracking and Data Systems [Code TS),
The request will explain why the use of
the DOD area-wide contract is
considered to be more advantageous to
the Government than the GSA area-
wide contract.

(c) Where an installation considers
that a separately negotiated contract is
more advantageous to the Government
than the GSA area-wide public utility
contract, for a utility service other than
communications, a request will be
submitted to the Office of Procurement,
NASA Headquarters (Code HS-1), for a
waiver of the requirement to use the
GSA area-wide public utility contract.
The request shall explain why the
separately negotiated contract is
considered to be more advantageous to
the Government than the area-wide
contract.

(d) Where an installation considers
that a separately negotiated contract for
communications services is more
advantageous to the Government than
the GSA area-wide public utility
contract or the DOD area-wide
communications contract, & request for a
waiver of the requirement to use the
GSA contractor or the DOD contract (in
that order) will be submitted to the
Office of Space Tracking and Data
Systems (Code TS). The request shall
explain why the separately negotiated
contract is considered to be more
advantageous to the Covernment than
either the GSA or DOD area-wide
contracts.

5804 Ordering Under GSA Area-
Wide Public Utility Contracts. When
utility services are procured under GSA
area-wide public utility contracts, the
method of ordering prescribed in the
appropriate GSA area-wide contract
will be used. The form prescribed for
ordering may be modified to satisfy
fiscal and administrative reguirements

of NASA, and to contain such additional
contract provisions as may be
contemplated or permitted by the GSA
area-wide contract, except that it shall
not be modified for use as a public
voucher in lieu of Standard Form 1034.

5850 Use of DOD Area-Wide
Utilities and Communications
Contracts. When the decision is made to
procure communications or engrgy
services under DOD area-wide
contracts, 2.2. in accordance with
5.803(b), the method of ordering
prescribed in the appropriate DOD ares-
wide contract will be used. The form
may be modified to satisfy fiscal und
administrative requirements of NASA,
and to contain such additional contract
provisions as may be contemplated or
permitted by the DOD area-wide
contract, except that it shall not be
modified for use as a public voucher in
lieu of Standard Form 1034.

[FR Dae. 81-3725 Filed 2-2-41: 8:4% um)
BILLING CODE 7510-01-M

41 CFR Ch. 18, Parts 3 and 20 and
Appendix E

Procurement Regulation Directive 80-
9 (Dated December 12, 1980)
Procurement Regulations;
Miscellaneous Amendments

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule,

suMMARY: This document amends the
NASA Procurement Regulation (41 CFR
Ch. 18). It reflects amendments
contained in Procurement Regulation
Directive 80-9 concerning the following
areas: o

1. Determinations and Findings Below
the Administrator Level.

2. Letter Contracts.

3. Price Negotiation Policies and
Technigues.

4. Master Buy Plan Procedure.

5. Contract Financing (Progress
Payments),

EFFECTIVE DATE: February 3, 1981,

FOR FURTHER INFORMATION CONTACT:
James H. Wilson, Procurement Policy
Division {Code HP-1), Office of
Procurement, NASA Headquarters,
Washington, DC 20546, Telephone: 202~
755-2237.

SUPPLEMENTARY INFORMATION: The
maujor chunges are summarized as
follows:

1. Part 3, 3.303(a){ii) is revised to be
consisten! with 3.303(a)(iii). Paragraph
3.303{a(iii) authorizes the contracting
officer to make the determinations and
findings for modifications to & contract
which requires an increase in the
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amount of advance payments provided
that the work called forin the
modification is within the scope of work
set forth in the determination
authorizing the advance payment under
the basic contracl.

2. Part 3, 3.408(d) is revised to insert a
new subparagraph (vii) and renumber
existing subparagraphs [vii) through (x)
accordingly. Additionally, paragraph
3.408(e) is revised to insert a new
subparagraph {v) and renumber existing
subparagraph (v) to read {vi). These
revisions are intended to ensure that
requests for authority to issue letter
contracts and modifications include
information on performance periods for
intitial letter contracts and lelter
contract modifications. Failure to
provide this information delays the
processing of these requests.

3. Part 3, 3.807-8(a), "Forward Pricing
Rate Agreements”, is revised to delete
*Department of Defense Administrative
Contracting Officer” and add “contract
administration office’ and spell out the
acronym ACO.

4. Part 20, 20.5105 is revised to
establish procedures for processing at
the installation level procurement
documents that are not selected for
Headquarters review and approval. This
revision is intended to ensure that there
are appropriate review and approval
requirements for all procurement actions
that are subject to the Master Buy Plan
Procedure.

5. Appendix E.503~1 through E.503-3,
and E.511-2 through E.511-4 are revised
to delete previous paragraph E.503-1
“Uniform Standard Percentages
Contracts Existing Before April 1, 1968;"
revise the text under previous paragraph
E.503-2 “Uniform Standard Percentages
Contracts made on or after April 1,
1968" and designate the revised
paragraph as E.503-1 “Uniform Standard
Percentages.” Additionally, references
1o “new" contracts and “on or about
April 1, 1968 (E.503-2)" are deleted in
paragraph E.511-2, E.511-3 and E.511-4,
These revisions are intended to
eliminate unnecessary wordage and
make the subject matter easier to
understand.

Authority: The provisions of this document
are issued under 42 US.C. 2473(c)(1).

Stuart J. Evans,
Director of Procurement.

Part 3—Price Negotiation Policies and
Techniques

1. In Part 3, 3.303{a](ii) is revised to
read as follows:

3.963 Determinations and Findings
Below the Administrator Level.

(0)0"

(ii) for the basic contract and for
modifications lo a contract which
require an increase in the amount of
advance payments, the determination
required by 10 U.S.C. 2307(c) and
2310{b); provided that the work called
for in the modification is not within the
scope of work set forth in the
determination authorizing the advance
payment under the basic contract.

2. In Part 3, 3.408(d) (vii) through {x)
are redesignated (viii) through (xi) and a
new (vii) is added to read as follows:

3(,1408 Letter Contract.

( ) - .

(vii) performance period of letter
contract:

3. In Part 3, 3.408(e)(v) is redesignated
(vi) and a new (v) is added to read as
follows:

3408 Letter Contract.

(e) L

(v) performance period of
modification; and

4. In Part 3, 3.807-8, the first and
second sentences of paragraph (a) are
revised to read as follows:

3.807-8 “Forward Pricing Rate
Agreements (FPRA's).

(a) FPRA's shall be negotiated by the
cognizant contract administration office
on its own initiative, on the request of
the contracting officer, or on request of
the contractor. In determining whether
or not to establish such an agreement,
the Administrative Contracting Officer
(ACO) should consider whether the
benefits to be derived from the
existence of the agreement are
commensurate with the effort necessary
to establish and monitor it, * * *

Part 20—Administrative Policies and
Procedures

5. In Part 20, 20.5105 is revised to read
as follows:

20.5105 Procedures for Procurements
not Selected for Headquarters Review
and Approval.

(a) Procurements which are not
selected for Headquarters review and
approval shall be processed at the
installation level. For such
procurements, the following documents,
to the extent applicable, shall be
approved by the Head of the
installation: procurement plans,
justifications for noncompetitive
procurements, and prenegotiation
positions. If the procurement is subject
to the Source Evaluation Board Manual,
the Head of the installation shall sign
the source evaluation board
appointment letter and shall be the

Source Selection Official. For those
installations whose monetary limitation
under the Master Buy Plan Procedure is
$2.500,000, if the procurement is between
$2.500,000 and $5.000,000 and is,
therefore, not subject to the Source
Evaluation Board Manual, the Head of
the installation shall be the Source
Selection Official and may redelegate
this authority to cognizant management
officials. The Head of the installation
may redelegate the authority lo approve
procurement plans and justifications for
noncompetitive procurements and to
sign source evaluation board
appointment letters to his Deputy or
Associate Director (the title “Associate
Director” means a full Associate
Director and not an Associate Direclor
for. . .). The Head of the installation
may redelegate the authority to approve
prenegoltiation positions to the level of
his Procurement Officer. If the
procurement is subject to the Source
Evaluation Board Manual, the request
for proposals shall be reviewed and
approved in accordance with paragraph
403 of that manual. In all other
procurements, requests for proposals
shall be approved as directed by the
Procurement Officer, commensurate
with the sensitivity or significance of the
procurements. Contracts (including
supplemental agreements) and leases
that are not selected for Headquarters
review and approval under the Master
Buy Plan procedure, shall be approved
by the Procurement Officer. The signing
of those documents by the Procurement
Officer, as the contracting officer,
constitutes such approval, The
approvals set forth above, may not be
further redelegated.

(b) Procurements that are authorized
to be processed at the installation level
will be subject to after-the-fact reviews
by Headquarters personnel during
normal procurement surveys or as the
situation may otherwise indicate,
throngh special reviews.

Appendix E—Contract Financing

6. In Appendix E, Table of Contents,
the titles in E.503-1 through E.503-4 are
revised to read as follows:

E.503-1 Uniform Standard
Percentages,

E503-2 Indefinite Quantity
Contracts-Basic Ordering
Agreements

ES503-3  Administration......eemieees

7. In Appendix E, E.503-1 is deleted
and E.503-2 is redesignated E.503-1 and
is further revised to read as follows:

E.503-1 Uniform Standard
Percentages. The uniform standard
progress payment rate is 80 percent of

E-5:2

E-5:2
E-5:3




Federal Register /| Vol. 46, No. 22 |/ Tuesday, February 3, 1981 / Rules and Regulations

10497
e s ava aa

10tal costs for firms which are not small
business concerns, and 85 percent of
total costs for small business concerns,
This 85 percent rate applies to all
contracts awarded to small business
concerns, whether or not awarded
pursuant to formal advertising. Higher
percentages will be regarded as unusual
(£.505) and not within the category of
customary progress payments. No
percentage higher than the uniform
standard progress payment rate may be
offered by or in connection with any
solicitation for a bid or proposal unless
such higher percentage has had prior
approval in conformity with the
standards and procedures of E.505 for
musual progress payments.

£.503-3 and E503-4 [Amended)

8. In Appendix E, E.503-3 and E.5034
ire amended by redesignating the
paragraph numbers to read E.503-2 and
F.503-3 respectively.

9. In Appendix E, E.511-2, E511-3 and
E.511-4 are amended by deleting the
words “new" and “on or after April 1,
1968 (E.503-2)" in the first sentence of
each paragraph.

(YR Doc 813728 Pllod 2-2-81; B45 am|
BILLING CODE 7510-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Part 4100

Grazing Administration and Trespass
on Public Lands; Amendments to
Grazing Regulations
Correction
In FR Dog. 81-2397 appearing on page
7350, in the issue of Friday, January 23,
1981, make the following correction.
The last sentence of the document
reading. “Therefore, it is in the national
interest thal these amendments be
effective January 23, 1981." should have
read: “Therefore, it is in the national
interest that these amendments be
effective upon publication.”.
BILLING CODE 1505-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1033
(Service Order No. 1270-A)

The Chesapeake and Ohio Railway
Company Authorized To Operate Over
Tracks Abandoned by Grand Trunk
Western Railroad Company

A\GENCY: Interstate Commerce
Commission.

ACTION: Service Order No. 1270-A.

SuMmMmARY: This order vacates Service
Order No, 1270, which permitted The
Chesapeake and Ohio Railway
Company to operate over tracks
abandoned by Grand Trunk Western
Railroad Company, due to the
acquisition of this trackage by The
Chesapeake and Ohio Railway
Company has been consummated,
pursuant lo F.D. 29299,

EFFECTIVE: 11:58 p.m., January 30, 1981.

FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr., (202} 275-7840,

Decided: Junuary 28, 1981

Upon further consideration of Service
Order No. 1270 (42 FR 38379; 43 FR 2725,
36639; 44 FR 3716 and 42696), and good
cause appearing therefor:

It is ordered, § 10331270 The
Chesapoake and Ohio Railway
Company authorized to operate over
tracks abandoned by Grand Trunk
Western Railroad Company. Service
Order No. 1270 is vacated effective 11:59
p-m., January 30, 1981.

This action is taken under the
authority of 49 U.S.C, 10304-10305 and
11121-111286.

A copy of this order shall be served
upon the Association of American
Railroads,; Car Service Division, as agent
of the railroads subscribing to the car
service and car hire agreement under
the terms of that agreement and upon
the American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington. D.C.,
and by filing a copy with the Director,
Office of the Federal Register,

By the Commission, Railroad Service
Board, members Joel E. Burns, Robert S.
Turkington and William F, Sibbald, Jr.
Agatha L. Mergenovich,

Secretary.
PR Do #1-3736 Filod 2-3-81; 845 utn)
BILLING CODE 7035-01-M

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 223

National Forest Timber Sales; Export
and Substitution Restrictions

AGENCY: Forest Service, USDA.

AcTiON: Deferral of effective date of
final rule.

sumMMARY: The scheduled effective date
of revised regulations on the export of
timber from National Forest Systems

and the use of such timber in
substitution for private timber which is
exported by a purchaser was February
3, 1881. Pursuant to President Reagan's
memorandum of January 29, 1981, on
postponement of pending regulations,
the effective date of these regulations is
being deferred until March 30, 1981.
EFFECTIVE DATE: Deferred until March
30, 1981.

FOR FURTHER INFORMATION CONTACT:
George M. Leonard, Timber
Management Staff (Rm. 3209-South
Bldg.). Forest Service, USDA, P.O. Box
2417, Washington, DC 20013, Telephone:
202-447-4051.

SUPPLEMENTARY INFORMATION: On
December 5, 1980, a final rule was
published at 45 FR 80526 on export and
substitution restrictions for National
Forest timber sales, This document was
corrected on January 12, 1981, at 46 FR
2611. The effective date for this final
rule was to be February 3, 1981
However, in accordance with President
Reagan's moratorium on the issuance of
final rules, the effective date is being
deferred.

{Sec. 14, Pub. L. 94-588; 90 Stat, 2058, as
amended; (18 U.S.C. 472a); Sec. 301, Pub. L.
$6-126, 83 Stal. 979; Sec. 1, 30 Stat. 35, as
amended. (16 US.C. 55.1))

Douglas Leisz,

Acting Deputy Assistant Secretory for
Natural Resources and BEnvironment
February 2, 1981.

[FR Do 014107 Pibed 2-2-81: 1216 pe|

BILLING CODE 3410-11-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations, The purpose of these nolices
Is lo give interested persons an
opportunity 1o participate in the rule
making prior 10 Ihe adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Electrification Administration
7 CFR Part 1701

Adoption of the 1981 Edition of the
National Electrical Safety Code—ANSI
C2; Proposed Revision of REA Bulletin
40-7

AGENCY: Rural Electrification
Administration,

ACTION: Proposed rule.

SUMMARY: Pursuant to the Rural
Electrification Act, as amended (7 U.S.C.
901 et seq.), the Rural Electrification
Administration (REA) proposes to revise
REA Bulletin 40-7, National Electrical
Safety Code—ANSI C2, 1977 Edition,
issued April 29, 1977, The proposed
revision of this bulletin would change
the standards lo which all REA-financed
construction must comply from the
provisions of the 1977 edition of the
National Electrical Salety Code to the
1881 edition.

DATE: Public comments must be received
by REA no later than April 3, 1981,

ADDRESS: Interested persons may
submit written data, views or comments
to the Director, Engineering Standards
Division, Rural Electrification
Administration, Room 1270, South
Building, U.S. Department of
Agriculture, Washington, D.C. 20250. All
written submissions made pursuant to
this notice will be made available for
public inspection in the office of the
Director, Engineering Standards
Division during regular business hours,

FOR FURTHER INFORMATION CONTACT:
Mr. James C. Dedman, telephone (202)
447-7040. A Draft Impact Analysis has
been prepared and is available from the
Director, Engineering Standards
Division, at the above address.

SUPPLEMENTARY INFORMATION: A copy
of the proposed bulletin may be secured
in person or by written request from the
Director, Engineering Standards
Division. The proposal has been
reviewed under the USDA criteria

established to implement Executive
Order 12044, "Improving Government
Regulations.” A determination has been
made that this action should be
classified “not significant” under those
criteria. This program is listed in the
Catalog of Federal Domestic Assistance
as 10.850—Rural Electrification Loans
and Loan Cuarantees.

Dated: January 286, 1981,
Joseph Vellone,
Acting Administrotor,

[FR Doc. #1-3623 Filed 2-2-87; &48 am)
BILLING CODE 3410-15-M

Food Safety and Quality Service

7 CFR Part 2851

Proposed Shelled Peanut Standards:
Solicitation of information

AGENCY: Food Safety and Quality
Service, USDA,

ACTION: Solicitation of Information.

suMMARY: The Food Safety and Quality
Service is seeking information from all
interested members of the public to
advise on several technical points of
disagreement concerning the proposed
U.S, Standards for Grades of Shelled
Peanuts. Following publication of the
proposed rule in the Federal Register on
December 14, 1979, the Agency received
comments from major industry
associations, particularly shellers and
processors, objecting to several points in
the proposed standards. Prior to
deciding whether to proceed to final rule
or withdraw the proposal, the Agency
will consider all comments in response
to this notice.

pATE: Comments and information must
be received on or before March 5, 1981.

ADDRESS: Written comments to:
Regulations Coordination Division,
ATTN: Annie Johnsen, Food Safety and
Quality Service, U.S. Department of
Agriculture, Room 2637, South
Agriculture Building, Washington, D.C.
20250. (For additional information on
comments, see Supplementary
Information,)

FOR FURTHER INFORMATION CONTACT:
Mr. Michael A. Canon, Fruit and
Vegetable Quality Division, Food Safety
and Quality Service, U.S, Department of
Agriculture, Washington, D.C. 20250,
(202) 447-2093.

Federal Register
Vol. 48, No, 22

Tuesday, February 3, 1681

SUPPLEMENTARY INFORMATION:

Significance

The proposed rule has been reviewed
under the USDA procedures established
in Secretary's Memorandum 1955 to
implement Executive Ordér 12044 and
has been classified "not significant.”

Comments

Interested persons are invited to
submit comments and information
concerning this notice. Written
comments must be sent in duplicate to
the Regulations Coordination Division
and should bear reference to the date
and page number of this issue of the
Federal Register. All comments
submitted under this notice will be
made available for public inspection in
the office of the Regulations
Coordination Division during regular
business hours.

Background

On December 14, 1979, the Agenucy
published in the Federal Register (44 FR
72598—72602), a proposed rule, U.S.
Standards for Grades of Shelled
Peanuts, This publication, which was
widely disseminated throughout the
peanut industry, proposed combining
the three current U.S. grade standards
for shelled Virginia, Runner, and
Spanish type peanuts into a single U.S.
Standard for Grades of Shelled Peanuts

The Southeastern Peanut Association,
the Southwestern Peanut Shellers
Association, and the Virginia-Carolina
Peanu! Assgociation requested revision
to bring the standards in line with
current marketing practices and to
promole uniformity of requirements in
the standards. The proposed U.S. grade
standards provide additional kernel size
classifications and changes in various
tolerances for split kernels, kernel
defects, undersize and oversize kernels,
and grades to be used in export trading.
The proposed standards would apply to
shelled peanuts in the raw state, prior o
final processing into food products.
Standards used only as a basis for
trading before processing are exemp!
from the requirements of the uniform
grade nomenclature policy. These
grades do not carry through to the
consumer.

Comments received by the Agency
concerning the proposed U.S. Standards
for Grades of Shelled Peanuts have been
reviewed and evaluated. Several
provisions in the proposed U.S. grade
standards lack industry agreement.
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Therefore, the proposed U.S. grade
stantlards need further examination and
comment from growers, shellers and
end-users, such as nul salters and
peanut butter manufacturers. before
Agency officials decide whether to
proceed to final rule or withdraw the
proposal. The major points of
disagreement, taken from public
comments received in the Regulalions
Coordination Division are described
below.

Tolerance for Oversize Kernels

It is recognized that errors in shelling
and handling peanuts occur, and even
the most up-to-date guality control
measures cannot economically or
efficiently remove all defects.
Tolerances are provided in the form of
percentages to allow for errors
incidental to proper handling and
processing. Peanuts are collected as
“lots" for storage, shipping and
processing and usually consist of
several thousand pounds. Peanut kernel
quality is determined by anslyzing a
sample representative of the lot; the
results are reported as percentages on
an offiial USDA certificate.

A tolerance for oversize kernels
provides more uniformly-sized peanut
kernels within a lot by specifying a
muximum kernel size in addition to the
minimum size. A 25 percent lolerance
for oversize kernels was proposed for
.S, Medium, U.S. Select and LS. No. 1
Runner grades, Proctor and Gamble
Company, a candy and peanut butter
manufacturer, endorsed the need for
uniforin kerne! size, but considered the
proposed 25 percent tolerance lo be
excessive, and requested a 10 percent
tolerance for oversize kemnels. One
sheller organization reguested that all
tolerances for oversize kernels be
eliminated. This Agency proposes
reducing the olerance for oversize
kernels from the current proposal of 25
to 15 percent, and requests public
comments on this alternative.

Tolerances for Damage

The proposed standards include a 2.00
percent tolerance for all kerel defects
and within this amount is a tolerance of
1.25 percent for damaged kernels.
Defects are generally classified as
“minor™ if only affecting appearance,
and “damage” when more severe. The
2.00 percent total defects tolerance
applies 1o all U.S. No. 1 or better grades
of peanuts except for US. Extra Large
Virginia grade, which has a tolerance of
1.75 percent for total defects, including
1.00 percent for damaged kernels.

A sheller organization and several
growers protested the 1.75 percent total
kornel defect tolerance in the U.S. Extra

Large Virginia grade as compared to the
2.00 percent defect tolerance permitted
for the U.S. Jumbo Runner grade. They
requested uniform tolerances for similar
grades o bring other grades in line with
the tolerances for U.S. Extra Large
grade. The Peanut Butter and Nut
Processors Association also request that
the proposed total defects tolerance be
lowered from 2.00 to 1.75 percent and
the damage tolerance be lowered from
1.25 to 1.00 percent. They cited
consumer benefits and industry
technological progress in removing
kernel defects as reasons to lower the
tolerances. This Agency proposes 1o
reduce the damage tolerance from 1.25
to 1.00 percent in-all U.S. No. 1 and
better grades. The total defects
tolerance would remain 2.00 percenl.
This would achieve uniformity among
these grades and benefit consumers
with a beiter product.

Split or Broken Kernels

The proposed tolerance for sound split
or broken kemnels is 4.00 percent, an
increase from 3.00 percent in the current
U.S. standards, Peanut kernels, without
defects, thal have broken into halves or
pieces are classified as “sound split or
broken” kernels, These have less markel
value; therefore, a tolerance is provided
to prevent large amounts from being
included in whole kernel lots.

The shellers requested an increase
from 3.00 to 4.00 percent in the tolerance
resulting from incidences of sound
kemnels splitting during normal shelling
and processing. The Peanut Butter and
Nul Processors requested that the
tolerance remain at 3.00 percent, citing
the low value of these kerncl halves and
pieces.

This Agency proposes reducing the
proposed tolerance from 4,00 10 3,50
percent.

Export Grades

Shelled peanuts are normally
marketed in this country on the basis of
kernel size: however, foreign buyers
purchase on the basis of the number of
kernels per ounce or pound. U.S, grades
applicable to lots for export are
proposed that have the same quality and
size requirements as the domestic U.S.
No. 1 grades, but in addition to meeting
the minimum kernel size, the size mus!
be stated in count per pound or ounce.
U.S. grades, both for export and
domestic markets, have the same
minimum kernel size which is
determined by passing kernels through a
sizing screen.

Two sheller organizations and several
grower groups commented that the
“export” grades represented a lowering
of quality levels and would jeopardize

sales 1o foreign markets. Industry’s
comments indicate a misunderstanding
of the proposed export grades, as the
quality and minimum size requirements
for export &re identical to U.S. No. 1
grade requirements excep! kernel count
would be specified.

The Agency proposes removing the
“export” designations. Instead, count
per pound or ounce could be specified in
connection with any U.S No. 1 or better
grade. Kernel size requirements and
minimum diameters would remain
unchanged; however, exporters would
have the flexibility to market shelled
peanuts on a kernel count basis without
an “export” grade designation

Undersize Tolerances

The proposed standards would
provide several new size categories
requested for Runner type peanuts,
including U.S. Jumbo and U.S, Medium
Runner type peanuts. The tolerance for
undersize kernels in the U.S. Jumbo
Runner grade is 5.00 percent, including
no! more than 3.00 percent which pass
through an %4+ x % inch sizing screen.

Peanut kernels are sized by metal
screens having % inch slotted openings
of a specified width such as * ¥4, %,
or %« inches. The double tiered
tolerance for undersize includes a
provision for kernels smaller than * Y.
inches in diameter and kernels smaller
than "4 inches in diameter. This
provision was made at industry reques!
due to difficulties experienced in
processing large size kernels accurately
and to provide more uniform kernel
sizes for Runner type peanuls.

One sheller ogranization objected to
the additional 2.00 percent undersize
tolerances for medium and jumbo size
classifications of Runner type peanuls,
and urged uniformity within the
standards. The Agency proposes
lowering the undersize tolerance for U.S,
Jumbo Runner and U.S. Medium Runner
type peanuts from 5.00 to 3.00 percent to
promote uniformity within the
standards. This action would make the
size tolerances for the three types of
peanuts the same.

Foreign Material

The tolerance for pieces or loose
particles of any substance other than
peanut kernels or skins {foreign
material) is 0.1 percent in the present
standards. The Peanut Butter and Nul
Processors Association presented data
on foreign material levels occurring in
shelled peanut shipments. They
requested that the current 0.1 percent
tolerance be lowered to 0.05 percent,
They also requested that the number of
pieces of foreign material be reported on
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the inspection certificate representing include a U.S. grade for jumbo size
the peanut shipment. Spanish peanuts. The Peanut Butter and

Discussions with USDA research Nut Processors, as well as peanul
personnel concerning foreign material brokers, pointed out in comments to the
indicates modern technology has not Agency that USDA Markel News quotes
progressed to a point where a Jower trading information on “Jumbo Spanish”
tolerance could be met by peanut peanuts. The shelled peanut Industry
shellers. A tolerance of 0.05 percent is lacks a definition of “Jumbo Spanizh."” A
considered overly restrictive for U.S. Jumbo Spanish grade is proposed to
shellers, promote uniformity in marketing. All

The Agency proposes to leave the quality requirements would be
tolerance unchanged at 0.1 percent. consistent with the U.S, No. 1 Spanish
However, the number of pieces of grade, The minimum kernel size would
foreign material found during the sample  be %4 inches determined by sizing
analysis would be recorded on the with a screen huving openings *%%a x Y
inspection certificate. inches.

A brief summary of the areas lacking

U.S. Jumbo Spanish agreement are listed below with a

The proposed standards do not summary of preferences and the

alternative the Agency proposes.

FSOS proposed 1A Industry FSOS afernate

moommandatons poposal
Ownrmze Toloranoe:
U.S. Modum Runner . : 2500 NOOR, 10pct 250t 15 pct
US Seloct Runner . 25pt . Nore, 10pct 25 pet.. 15 pet,
US. No | Standers Runner . 25 pct i ; Noow, 10 pet, 26, pet . 15 pet.
Damage Tolerance.
US No 1 and botier grades, Runner, T PR i IOD D08 ttivets - O OK
Spaneh and Virgira
Total Detedts fincluding “demage” and 200 pete e LTS5 pct, 200 pet ... 200 pot
“minoe defects™)
Tolerance for Spiit or Brokon Komels US No.  4.00 pct - 300 pct 400pet ... 350 pet
1 and betler grades, Runner, Spansh,
Vegra
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The Administrator believes that there may be other viewpoints on these specif-

ic issues and that there may be other aspects in the proposed standards which are

of concern to the public. Therefore, before deciding whether to propose any

modifications of the present standards, the Administrator requests that interested
parties present their view(s) on the proposed rule.

Done at Washington, D.C., on January 29, 1981.
Donald L. Houston,
Administrator, Food Safety and Quality Service.

¥R Doc. n1-3845 Filed 3-2-81; &43 am)

BILLING CODE 3410-DM-M

9 CFR Parts 318 and 381 the accreditation of non-USDA
laboratories used to analyze official

Accredited Laboratory Program meat and pouliry samples. In response

AGENCY: Food Safety and Quality to a request for additional time for
Servi ce..USD A? commenting on the proposal, the

Department's Food Safety and Quality

ACTION: Proposed rule: reopening of Service is reopening the comment period
comment period. for 30 days. poNEa i
SUMMARY: On November 7, 1980, the DATE: Comments mus! be received on or
Department published a proposal to before March 5, 1981.

amend the Federal meat and poultry ADDRESS: Written comments to:
products inspection regulations to Regulations Coordination Division, Attn:

establish slandards and procedures for ~ Annie Johnson, Room 2637, South

Agriculture Building, Food Safety and
Quality Service, U.S. Department of
Agriculture, Washington, DC 20250, Ora|
comments regarding poultry products
inspection regulations to Mr. H. |. Barth,
(202} 447-5850.

FOR FURTHER INFORMATION CONTACT:
Mr. H. ]. Barth, Staff Officer, Chemistry
Division, Science Program, Food Safety
and Quality Service, U.S. Department of
Agriculture, Washington, DC 20250,
(202) 447-5850, The Draft Impact
Analysis describing the options
considered in developing this proposed
rule and the impact of implementing
each option is available on request from
the above-named individual.

SUPPLEMENTARY INFORMATION:
Significance

The proposal was received under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
was classified “significant.”

Background

On November 7, 1980, the Department
published a proposed rule (45 FR 73947)
to amend the Federal meat and poultry
products inspection regulations by
establishing standards and procedures
for the accreditation of non-USDA
laboratories to analyze official meat and
poultry samples for (1) residue of
particular chemicals, or classes of
chemicals, and (2) protein, moisture, fat
and salt content. It appears that a
permanent program adopting standards
and procedures for accreditation of non-
USDA laboratories would provide an
equitable and efficient method for
meeting the increased usage demand for
testing facilities.

The Department’s Food Safety and
Quality Service received a request from
the American Meat Institute to reopen
the comment period 1o allow additional
time to study the proposal and submit
comments. The Agency is interested in
receiving additional data on this
proposal and has determined that there
is sufficient justification for reopening
the comment period for 30 days. .

Done st Washington, DC, on January 29
1961,
Donald L. Houston,
Administrator, Food Sofety and Quality
Service.
[FR Doc. 11-3046 Filed 2-3-81; 848 am)
BILLING CODE 3410-DM-M
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
{Docket No. PRM-50-29]
Electric Utilities; Supplement to

petition for Rulemaking

aGency: Nuclear Regulatory
Commission.

acTiON: Natice of receipt of supplement
to petition for rulemaking PRM-50-29.

sumMARY: The Nuclear Regulatory
Commission has received a supplement
lo the petition for rulemaking filed by
Elestric Utilities concerning an
Unresolved Safety Issue, Anticipated
Transient Without Scram [ATWS), The
supplement, which is dated January 5,
1981, conlains a proposed appendix to
10 CFR Part 50 which the petitioner asks
the Commission to consider in
connection with its petition, PRM-50-29,
which was published in the Federal
Register for commen! on November 4,
1680 [45 FR 73080). The petitioner's
proposed appendix addresses the issue
of Criteria for Evaluation of Scram
Discharge Volume Systems for Boiling
Water Reactors.
ADDRESSES: Copies of the supplement
and the petition for rulemaking, PRM-
50-29, are available for public inspection
in the Commission’s Public Document
Room, 1717 H Street NW., Washington,
D.C. A capy of both documents may be
obtained by writing to the Division of
Rules and Records, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555.
FOR FURTHER INFORMATION CONTACT:
]. M. Felton, Director, Division of Rules
and Records, Office of Administration,
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555, Telephons: 301~
492-7211.

Dated at Washington, D.C., this 28th duy of
Janpary 1981.

For the Nuclear Regulatory Commission,
Samuel }. Chitk,
Secrelary of the Commission.

T Doc. #1000 Filed 2-2-21: 045 derf]
BILLING CODE 7§90-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 124

Challenges to Certification of Eligibility
by Interested C Pursuant to
Section 8(d) of the Small Business Act
AGENCY: Small Business Administration.
ACTION: Proposed rules.

SUMMARY: These proposed rules and
regulations set Torth standards and
procedures for challenges by third
parties and government prime
contractors 1o certification of eligibility
by interested companies pursuant to
section 8(d) of the Small Business AcL
pATES: These rules are hereby published
in proposed form. The public is welcome
to comment upon them by April 8, 1981.
AppRESS: Comments should be
submitted in duplicate to the Associate
Administrator for Minority Small
Business and Capital Ownership
Development, Small Business
Administration, 1441 L Street, N.W.,
Room 317, Washington, D.C. 204186,

FOR FURTHER INFORMATION CONTACT:
Berkeley Boyd, Office of Minority Small
Business and Capital Ownership
Development, 1441 L. Street, NW.,
Washington, D.C. 20416, Phone: {202)
6536549,

SUPPLEMENTARY INFORMATION: Pursuan!
to section 5{b){6) of the Smull Business
Act, 15 U.S.C. 834(b){6), the
Administrator for SBA is authorized lo
make such rules and regulations as he
deems necessary to carry out the
authority vested in him pursuant to the
Small Business Act. Accordingly, the
following amendments to Part 124 of 13
CFR are hereby published in proposed
form.

Public comments upon these
proposals will be accepted and
evaluated, and certain SBA rules and
regulations will be amended thereafter
in order to carry out the provisions of
the Small Business Act to which they
relate.

Duted: Junuary 6, 1081
A. Vernon Weaver,
Administrator.

It is proposed to add new § 124.4-1 to
read as set forth below:

§124.4-1 Section 8(d) eligibility
challenges.

(a) Genersl. These regulations apply
in the case of a challenge concerning the
eligibility of asmall business to
participate in SBA's subcontracting
program on the basis of its eligibility as
a socially and economically
disadvantaged owned firm.

{b) For purposes of qualifying as &
socially and economically
disadvantaged business owner(s) under
the subcontracting program, SBA will
presume members of the following
groups are socially and economically
disadvantaged. The groups are Black
Americans; Hispanic Americans; Native
Americans; Asian Pacific Americans;
other groups identified by SBA. and any
individual(s) who has been defermined

by SBA to be socially and economically
disadvantaged under the section 8(a)
Program.

(¢) An intorested parly challenging a
small business® eligibility to participate
in the 8(b) subcontracling program, on
the grounds thal the business is not
owned and controlled by socially and
economically disadvantaged
individual{s), will provide the SBA
district office having jurisdiction over
the geographical area where the
challenged business has its principal
place of business, with specific and
relevant information to support its
allegations. The eligibility determination
will be based primarily on facts and
allegations supplied by the parties to the
SBA. If deemed necessary or
appropriate, SBA may utilize other
information in its files and may make
inquiries including requests to the
parties or other persons for additional
specificinformation. The burden of
establishing its social and economic
disadvantaged status by submitting full
information to SBA shall be upon the
concern whose disadvantaged status is
under consideration.

(d) Onee the district office has
received all of the information it
requires, it will make a recommendation
to the SBA regional office within 7
working days. The regional office will
then review the district office
recommendation within 5 working days
of receipt and render a written decision.
An imterested party adversely affected
by the regional office decision may
appeal to the SBA Central Office 8(a)
Eligibility Committee within 10 days of
receipt of the decision. If the decision is
appealed, the regional office will then
forward the entire file to the 8{a)
Eligibility Committee in the SBA Central
Office. The Committee will make &
recommendation to the Associate
Administrator for Minority Small
Business and Capital Ownership
Development (AA/MSB&COD), The
AA/MSB&COD will then render a final
decision on the eligibility of the
challenged business for participation in
the section 8[d) Subcontracting Program,
Once this final determination has been
made there will be no right of appeal
within the SBA organizational struclure,

(e} Whenever a protest challenges the
size status of an alleged small business,
SBA will-utilize the size procedures set
forth in 13 CFR121.3-5.

IFR Dhoc: #3053 Pibod 3-2-81: 245 wni|
DILUNG CODE 8025-01-M
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FEDERAL TRADE COMMISSION disclose the number of calorles in a Commission, Washington, D.C. 20580,
S erRchi serving of the advertised food [unless (202) 724-1529.

"l, 3‘50(?:13‘?.' ?:3')\ standards fora Amendment to Trade Regulation Rule
Improving Government Regulations; Finally, the rule would deal with two Concerning Preservation of Consumers’
Semiannual Regulatory Agenda types of fatty-acid and cholesterol Claims and Defenses (“Holder-in-Due-

AGENCY: Federal Trade Commission,
ACTION: Semiannual regulatory agenda.

suMMARY: The following agenda of
Commission proceedings is published to
comply with the Federal Trade
Commission Improvement Act of 1980,
Pub. L. 96-252. Each item reflects each
operating bureau's assessment of events
that it expects will occur in the listed
proceedings sometime during the coming
year. No Commission determination on
the need for or on the substance of a
trade regulation rule or any other
procedural option should be inferred
from inclusions.

The views expressed in these entries
are those of the FTC staff, based upon
information now available. These views
should not be regarded as 4 final staff
position, nor should they be attributed
to the Commission itself. The
Commission will address the issues
presented when it considers each staff
proposal.

Each agenda item is based on
projected timing of future Commission
action. Discovery of new information,
changes in circumstances or in the law
may alter the projected dales,

FOR FURTHER INFORMATION CONTACT:
Richard C. Foster, Deputy Director for
Operations, Bureau of Consumer
Protection, Federal Trade Commission,
Washington, D.C. 20580 (202) 523-3355.

Food Advertising

(39 FR 36842, Nov. 11, 1974: 40 FR 23066, May
28, 1975: 41 FR 8980, Mar. 2, 1976)

The Rule

The rule would promote accuracy in
food advertising claims by standardizing
certain terms and requiring disclosure of
material information in the following
areas: Natural food claims; energy and
weight control claims: and fat, fatty
acid, and cholesterol claims. Foods
could be advertised as natural, if such
foods contain no artificial or synthetic
ingredients and are more than minimally
processed. If a food has been more than
minimally processed, it could
nonetheless be advertised as natural, if
either the processed ingredients or the
processes themselves are disclosed.
Additionally, natural foods could not be
advertised as inherently superior simply
because they are natural.

Advertisements making energy claims
would have lo disclose that the claim
means that the food provides calories.
Weight control claims would have to

claims: content claims, which simply
state the content (e.g., no cholesterol),
and health-related claims which refer to
heart or artery disease. As lo content
claims about cholesterol or fatty acids,
the rule would require disclosure of
either the amounts of the other dietary
constituents thought to be related to
heart and artery disease or, in broadcast
media, a disclosure that the advertised
food contains these other components
and the label may be consulted for
precise information.

As to health related claims; the rule
would prohibit certain claims that are
unsubstantiated or false. All remaining
claims in this area may be made, so long
as the advertisement discloses the
existence of a scientific controversy
concerning the relationship between fat
and cholesterol in the diet and the risk
of heart or artery disease.

The stalf is presently writing a
statement of basis and purpose and
related documents.

Objectives

The rule is designed to ensure that
consumers have accurate and reliable
information on nutrition quality by
preventing deception in food
advertising. The "natural food" section
is intended to remedy the deceptive use
of the claim that a food is "natural”. The
energy section would prevent consumers
from being misled into believing that
something special in the food provides

_ energy, when, in fact, it is the caloric

content of the food which determines
the energy it provides. Weight control
claims would trigger a disclosure to
consumers that would permit them to
choose foods based on accurate
information. Fatty acid and cholesterol
claims would be limited to prevent
deceptive claims relating to heart or
artery disease. Advertisers would be
prevented from deceptively overstating
the health benefits of particular foods.

Legal Authority

Federal Trade Commission Act,
sections 5, 12, 15, & 18, 15 U.S.C, 45, 52,
55 & 57(a).

Timing

Final Commission Action—March,
1981,

Responsible Person

Melvin H. Orlans, Division of Food and
Drug Advertising, Bureau of Consumer
Protection, Federal Trade

Course Rule")

(16 CFR Part 433 (40 FR 53506, November 18,
1975))

The Amendment

The original rule, which took effect in
May of 19786, requires sellers to ensure
that credit contracts used in consumer
installment sales and purchase money
loans (loans made to finance a purchase
from a seller with whom the lender has
a working relationship directed at
consumer sales) contain a provision
which makes any holder of the contrac!
subject to all legal claims and defenses
related to the sale transaction which the
buyer may have against the seller,

The amendment would extend o
creditors who make purchase money
loans or purchase retail installment
contracts the obligation to ensure that
credit contracts contain the required
provision, The amendment also would
make a number of technical revisions in
the rule, including:

1. The definition of "purchasing
money loan" and certain associated
terms would be clarified but the
underlying meaning would not be
changed.

2. The language of the required
contract provision would be changed to
make it more readable and to make
explicit the idea that the provision only
preserves claims and defenses related to
the sale financed by the creditor
contract. The legal meaning of the
contract provision would not be
changed.

3. Lenders would be permitted to add
to the required tontract provision &
specified clavse which frees them from
liability for claims and defenses where u
consumer tells them that loan proceeds
will be spent at a seller with which they
are affiliated, but actually spends the
proceeds at a different, unaffiliated,
seller.

4. The amendment would add a
provision indicating that businesses
violate the rule only if the violative
aclions are engaged in with actual or
implied knowledge that they are
prohibited by the rule,

5. The minimum size of type in which
the required contract provision would
have to be printed would be reduced, in
order to lessen the amount of space the
provision would take up on contract
forms,

6. In credit contracts required by law
to be in Spanish, a Spanish version of
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s

the required contract provision would
have to be used.

The staff is presently drafting a
statement of basis and purpose and
related documents.

Objectives

The underlying objective of the
amendment is the same as that of the
original rule—to ensure that a
purchaser’s duty to pay is not separated
from sellers’ duty to perform as
promised when consumer sales are
financed by third party creditors or
purchase money lenders.

The extension of compliance
obligations to creditors is inlended to
encompass within the rule all parties to
the practices covered by the rule. It
should also enhance enforcement of the
rule because in many transactions
covered by the rule creditors play an
important or even dominant rule in
determining the content of contracts.
The technical changes made in the rule
by the amendment should make the rule
easier for consumers and businesses to
work with and understand.

Legal Authority

Federal Trade Commission Act
sections 5 & 18, 15 U.S.C. 45 & 57(a).
Timing

Final Commission Action—March
1981,
Responsible Person

David Williams, Division of Credit
Practices, Bureau of Consumer
Protection, Federal Trade
Commission, Washington, D.C. 20580,
(202) 724-1100.

Used Moltor Vehicles
(41 FR 1089, January 6, 1976)
The Rule

The rule would require dealers to post
a window form on used cars sold to
consumers which discloses, in plain
language, information regarding the

condition of certain mechanical systems’

(e.g., what defects are known to the
dealer, which systems have passed any
inspection), the warranty coverage
offered (if any). certain other important
information. The form would also inform
consumers that oral promises are often
legally unenforceable, and would
explain the circumstances in which
buyers lose the additional protection of
implied warranties created by State law
(“as is" sales),

The rule would leave to dealers the
decision of whether o inspect, and,
when inspecting, what inspection
procedures to follow, A dealer could use
iny reasonable inspection procedure as

long as a vehicle system marked "OK"
meets standards set out in the rule,
Dealers would be required to inspect
before they could mark a system “OK".

The Commission tentatively adopted
the rule on May 186, 1880, Commissioners
Clanton and Pitofsky withholding their
support. The rule then was published for
further public comment. The staff is
presently drafting a summary of the
comments and its final
recommendations.
Objectives

The rule is designed to define and
prevent deceptive and unfair practices
in the sale of used cars by dealers that
may result in substantial consumer
injury. These deceptive and unfair
practices includes oral
misrepresentations by dealers about the
mechanical condition of used cars [e.g.,
false claims about condition, failures to
disclose known defects, claims about
condition made without a reasonable
basis), and oral misrepresentations
about warranty coverage (e.g..
misrepresentation of the terms of a
warranty, failures to disclose the
meaning of warranties and warranty
disclaimers prior to sale),

Legal Authority

Federal Trade Commission Act,
sections 5 & 18, 15 U.S.C. 45 & 57(a)
Magnuson-Moss Warranty Act,

section 109(b), 15 U.S.C. 2309(b)

Timing
Final Commision Action—March. 1981

Responsible Person

Suan Liss, Division of Product
Reliability, Bureau of Consumer
Protection, Federal Trade
Commission, Washington, D.C. 20480,
(202) 523-1670.

Funeral Indusiry Practices
{40 FR 39901, August 29, 1975)
The Proposed Rule

.In 1679 the Commission tentatively
approved in substance a trade
regulation rule to govern funeral
industry practices. The proposed rule is
substantially modified from the rule
originally proposed in 1975, The Federal
Trade Commission Improvements Act of
1980, Pub. L. 96-252, placed certain
limits upon the Commission's authority
to regulate the funeral industry.
According to Section 19 of the Act, the

*Commission may issue the funeral rule

only to the extent that the rule mandates
disclosure of fees or prices and prohibits
or prevents: (1) Misrepresentations, (2)
use of threats or boycotts, (3)
conditioning the furnishing of any

funeral goods or services to consumers
upon the purchase by those consumers
of other funeral goods or services, and
(4) furnishing funeral goods or services
for a fee without prior approval. The Act
also requires that any revised rule
limited in accordance with section 19 be
published for public comment before the
Commission makes a final
determination on whether or not to
adopt the rule.

In January 1981, the Commission
published a revised version of the 1979

-proposed rule. The proposed rule has

the following central features:

1. Price disclosures—The rule would
require that consumers be provided with
itemized price lists (a general price list,
caskel price, and outer burial container
price list) in the funeral home before
entering into discussions about
particular services or merchandise. It
would also require that itemized price
information be provided over the
telephone upon request. Consumers also
would have to be given a written
statement listing charges for the services
and merchandise they selected.

2. Misrepresentations—It would be a
violation of the rule to misstate legal or
cemetery requirements.
Misrepresentations that funeral services
or merchandise can preserve the bod
for extended periods of time would a{so
be prohibited. Other misrepresentations
banned by the rule would be claims that
a casket is required for cremations and
claims that cash advance items (items
obtained from a third party) were being
provided at cost when they were not.
The rule would also require funeral
providers to make certain disclosures to
inform consumers whether goods and
services such as embalming are required
or nol.

3. Unfair or Deceptive Practices—The
rule as proposed would prohibit
embalming without explicit prior
permission from family members in
ordinary circumstances, would prohibit
persons covered by the rule from
requiring caskets for cremation, and
would require that they make
alternative containers available.

4. Markel Restraints—Use of group
boycotts or threats to restrain
competition within the funeral industry
(such as competition by advertising

rices or by providing alternative
uneral arrangements) would be
prohibited.

A revised rule has been published for
public comment. Based on comments
received, the Commission will consider
further revisions, such as clarification of
the definitions of “casket" and
“alternative container," revisions to the
casket-for-cremation provisions, and
reevaluation of the need for the rule




10504

Federal Register / Vol. 46, No. 22 | Tuesday, February 3, 1981 / Proposed Rules

provision prohibiting the use of threais
or boycotts to restrain competition.

Objectives

The proposed funeral rule is intended
to reduce the substantial injury to
funeral purchasers resulting from
inadeguate access to price and other
information needed in shopping for and
purchasing those items which they
believe best meet their individual needs,
at the best price available. The project is
also intended to reduce the extent to
which providers may interfere with
rational consumer choice by (1)
misrepresenting the utility of and need
for certain goods and services, (2)
providing and then billing for services
without asking for or receiving
permission to provide them and (3)
requiring consumers to purchase certain
goods they neither want nor need.
Finally, the rule attempts to reduce the
extent lo which providers, through group
threats or boycotts, unlawfully interfere
with the businesses of other providers
who advertise or offer low cost or
alternative forms of dispositions.

Legal Authority

Federal Trade Commission Act
sections 5 and 18, 15 U.S.C. 45 and 57(a),
as limited by the Federal Trade
Commission Improvements Act of 1880,
Pub. L. 96-252, 94 Stat. 374, section 19.
Timing

Publication of revised rule for public
comment and rebuttal—January, 1981.

Comment period ends—Sixty days
after publication of the revised rule.

Rebuttal period ends—Twenty days
after close of the comment period.

Oral presentation before the
Commission—thirty days after close of
rebuttal period.

Final Commission action—June, 1981,

Responsible Person

Robert AM. Schick, Program Advisor,
Federal Trade Commission, Room 263,
6th and Pennsylvania Ave., NW.,
Washington, DC 20380, (202) 523-3885.

Amendment to Care Labeling of Textile
Wearing Apparel Rule, 16 CFR Part 423

(41 FR 3747, January 28, 1976)
The Proposed Amendment

An existing rule, effective since July,
1972, requires that all consumers’
wearing apparel and piece goods used to
make wearing apparel contain a “care
label” which informs consumers about
proper procedures for such things as
cleaning, drying, and ironing.

The amendments that were proposed
would extend the rule to cover all textile
products including carpets and rugs,

upholstered furniture, varns and linens.
The amendments would also require a
more complete statement of the care
procedure, the use of standardized care
terminology and the establishment of a
basis of accuracy for each care
procedure prescribed in a label.

Objective

The rule and its amendment seek to
inform consumers what care procedures
should be used to make certain that the
utility and appearance of purchased
textile products will not be impaired. In
addition, the information thus made
available would permit an informed
choice among competing products.

Legal authority

Federal Trade Commission Act
sections 5 & 18, 15 U.S.C. 45 & 57 (a).
Timing

Publication of revised proposed
amendments for technical comments—
January 2, 1981.

Public Comment—February 2, 1981.

Final Commission Action—March,
1981,

Responsible Person

Earl Johnson, Division of Energy and
Product Information, Bureau of
Consumer Protection, Federal Trade
Commission, Washington, D.C, 20580,
(202)724-1362.

Proprietary Vocational and Home Study
Schoal

(39 FR 39385, August 15, 1974); Final Rule
published (43 FR 60796, December 28, 1978);
set aside and remanded by Court of Appeals
in Katharine Gibbs (School), Inc. v, FIC, 612
F. 2d. 658 (2d Cir. 1979)).

The Rule

The Rule as originally issued required
Proprietary Vocational and Home Study
Schools to provide pro rata refunds to
students who withdraw from their
courses; to provide information to
prospective students concerning the
schools’ graduation and placement
records and to provide an Initial
fourteen day cooling-off period in which
students can cancel their enrollment
contracts and receive full refunds. The
Court of Appeals expressed
disagreement with the breadth of the pro
rata refund requirement and the manner
in which the Rule required disclosure of
placement and earnings information,
The Court also found the Rule to be
procedurally deficient for not specifying
the unfair or deceptive trade practices
the Rule seeks to prevent.

The Commission is presently
considering staff’s recomendations in
the remanded proceedings.

Objectives

The Rule's objectives are to create
economic incentives for schools to avoid
abusive sales practices, to prevent
deception by requiring schools to
provide material information to
prospective students, and to provide
students with contractual remedies
which they can use to protect
themselves when necessary.

Legal Authority

Federal Trade Commission Act
sections 5 & 18, 15 U.S.C. 45 & 57 (a),

Timing

Republish rule, revised to respond to
Court of Apeals order of remand—
February, 1981.

Public comment—After publication of
proposed revised rule.

Final Commission Action—August,
1981,

Responsible Person

Walter C., Gross 111, Division of
Marketing Abuses, Bureau of
Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580,
(202) 523-3911.

Over-the-Counter Drugs
(40 FR 52631, Nov. 11, 1975)
The Proposed Rule

The proposed rule is directly linked to
regulations affecting labeling for OTC
(non-prescription) drugs that will result
from the Food and Drug
Administration's comprehensive review
of the safety and efficacy of those drugs.
The proposed FTC rule would prohibit
claims in advertising for OTC drugs that
would be prohibited by FDA in labels or
labeling for those same drugs. The rule
would also require that, where FDA
limits certain types of claims to specific
approved language on the label, only the
FDA approved terminology be used in
making those claims in advertising.

The Commission is presently
considering final staff recommendations.

Objectives

The objective of the rule is to prevent
inconsistency between claims in
advertising and labeling and to avoid
the use of advertising claims that may
limit the effectiveness of FDA’s review
program for OTC drugs, and thereby to
prevent deceptive claims for OTC drugs
in advertising.

Legal Authority

Federal Trade Commission Act,
seclions 5, 12, 15 and 18, U.S.C. 45, 52
and 57(a).
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Timing

Final Staff Recommendation to the
Commission—December, 1980,

Oral Presentation to the
Commission—J]anuary 28, 1981.

Commission Consideration of Rule—
February, 1981,

Responsible Person

Joel Brewer, Division of Food and Drug
Advertising, Bureau of Consumer
Protection, Federal Trade
Commission, Washington, D.C. 20580,
(202) 724-1530.

Hearing Aids
(40 FR 26646, June 24, 1975)
The Proposed Rule

The proposed regulation currently
under consideration would afford
hearing aid purchasers a right to cancel
the transaction within 30 days of
purchase subject only to reasonable
service charges. In addition, the
proposal would prohibit advertising
claims that a hearing aid will halt or
retard hearing loss or that it will restore
normal hearing.

The staff is analyzing the rulemaking
record for further consideration by the
Commission.

Objectives

The purpose of this proposal is to
prevent deceptive and unfair sales
practices in the sale of hearing aids and
to give consumers contractual remedies
against the risk that the device will
provide no signmcgnl benefit to the
user,

Legal Authority

Federal Trade Commission Act,
sections 5, 12, 15 and 18, 15 U.S.C. 45, 55
and 57(a).

Timing

Commission Consideration of Staff
Analysis—April, 1981
Final Commission Action—May, 1961

Responsible Person

W, Benjamin Fisherow, Division of Food
and Drug Advertising, Bureau of
Consumer Protection, Federal Trade
Commission, Washington. D.C. 20580,
(2Q2) 724-1511.

Protein Supplements
(40 FR 41144, September 5, 1875)

The Proposed Rule

The proposed rule addresses the
advertising and labeling of protein
supplements in three ways. First, there
are provisions designed to inform
consumers of certain health hazards.
Thus, for example. a labeling disclosure

would be a required warning against use
for infants. Second, the rule would
prohibit certain false or deceptive
claims, such as the claim that use of a
protein supplement can counteract or
delay the signs of aging. Third, the rule
as presently proposed would require a
general disclosure in the advertising and
labeling of these products to the effect
that most Americans receive all the
protein they need from the food they eal.
Public comments on the staff and
presiding officer's reports are now being
analyzed by the staff.
Objectives

‘The proposed rule was developed to
limit misrepresentations in advertising
and labeling and to provide information
tha! some of these products may be
inappropriate or hazardous for certain
uses {e.g., for infants). The rule was also
proposed to remedy misrepresentations
about the need for dietary protein
supplements to the typical consumer
diet.

Logal Authority

Federal Trade Commission Act,
sections 5, 12 and 18, 15 U.S.C, 45, 52
and 57(a).

Timing

Final Staff Recommendations—
March, 1981,

Possible Oral Presentation before the
Commission—April, 1981,

Commission Consideration of Staff
Recommended Rule—May, 1981,

Responsible Person

Harrison Sheppard, San Francisco
Regional Office, Federal Trade
Commission, P.O. Box 36005, 450
Golden Gate Ave., San Francisco, CA
94102, (415) 556-1270.

Mobile Home Sales and Services
{40 FR 28334, May 29, 1975)
The Proposed Rule

Pursuant to § 1.13(g) of the
Commission's Rules, a staff report has
been placed on the public record for
post record comment. The report
recommends a rule concerning warranty
practices in the mobile home industry.
This recommended rule contains
substantial modifications and deletions
from the originally proposed rule. It
would set 30 day time limits within
which the warrantor must complete
warranty repairs and require
manufacturers or their service agents to
perform pre-occupancy inspection of the
home. It would also require that
manufacturers who offer written
wurranties on mobile homes maintain
recordkeeping systems and disseminate

a consumer questionnaire to monitor the
adequacy of factory and dealer repairs.
The recommended rule also would
require that manufacturers enter into
wrilten service agreements with dealers
and others who perform warranty
repairs which specify who is responsible
for making the repairs. Under the rule,
written warranties must include specific
time deadlines for service; set up and
transportation damage cannol be
excluded from coverage; and repairs
cannot be contingent on return of the
home to the factory or return of a
registration card.

Based on a review of the written
comments being received on the
recently released staff report, there will
be a further evaluation of the need for
each of the provisions of the
recommended rule. The recommended
rule seeks to set performance standards
for warranty service and service
systems, but the appropriate degree of
flexibility for each rule provision
remains to be resolved. A possible
alternative to specific time deadlines for
warranty repairs would allow individual
manufacturers and dealers to set their
own deadiines, so long as they were
disclosed in their warranties.

The recommended rule sets out eight
issues that must be addressed in the
written service agreement between the
manufacturer and dealer, If specific
service deadlines and related
requirements are retained in any fingl
rule that is promulgated, they may
obviate the need for the written
agreement to include some of the terms
that essentially track obligations the
recommended rule would impose on
manufacturers.

Consideration will also be given to the
need for a pre-occupancy inspection by
the warrantor or its agent and whether
responsibility for set up and
transportation damage should rest on
the manufacturer,

Finally, the recommended rule
requires manufacturers to monitor the
effectiveness of factory and dealer
warranly repairs by maintaining service
records and disseminating consumer
questionnaires. An alternative may be to
have manufacturers select their own
monitoring devices, rather than require
the use of a questionnaire.

Objectives

Most mobile home manufacturers
offer a one year written warranty to
cover defects in the materials and
workmanship of the home. This
warranty obligates them to repair
defects, yet the rulemaking record
indicates that many do not do so in an
adequate or timely manner. The purpose
of the recommended rule is to create
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incentives for warrantors to fulfill their
warranty obligations by providing
services or repairs within a reasonable
period of time.

Legal Authority

Federal Trade Commission Act,
sections 5 & 18,15 US.C. 45 & 57(a).

Timing

Close of post-record comment on
Final Staff Report and Presiding
Officer's Report—February 13, 1981.

Final Staff recommendations—July,
19481,

Oral presentation before
Commission—September, 1981.

Responsible Person

Allen W. Hile and Eloise Gore, Division
of Product Reliability, Bureau of
Consumer Protection, Federal Trade
Commission, 6th and Pennsylvania
Avenue, N.W,, Washington, D.C,
20580, (202) 523-3935.

Credit Practices
(40 FR 16347, April 11, 1975)
The Proposed Rule

Pursuant to § 1.13(g) of the
Commission's Rules, a staff report has
been placed on the public record for
post record comment. The stall’s
recommended rule, which modifies the
originally proposed rule, addresses the
use in consumer credit transactions of a
variety of legal devices which creditors
use to collect debts. Remedies now
heing recommended by the rulemaking
staff include the following:

1. Confession of judgment—The
debtor signs a form which authorizes the
creditor {o obtain a court judgment
aganinst him or her without notice to the
debtor and without any opportunity for
the debtor to appear and defend himself.
The debtor thus loses due process rights,
such as the ability to contest disputed
claims. The rule would prohibit the use
of confessions of judgment.

2. Waivers of stale property
exemptions—The debtor waives the
right, granted by state law, to keep
certain minimal property if a court
judgment is obtained against him or her.
The rule would prohibit the use of such
waivers.

3. Wage assignments—The debtor
authorizes the creditor to seize a portion
of his wages without first obtaining a
court judgment. The debtor loses the
ability to contest disputed claims.
Moreover, some debtors may be subject
to disciplinary action or firing by
employers who do not want to divide
employee wages between a creditor and
an employee because of the accounting
costs this imposes. The rule would

prohibit the use of wage assignments
unless they are revocable.

4. Blanke! security interests in
household goods—These security
interests give the creditor the right to
take all of the debtor's household goods
in the event of default. Because in many
instances such goods may have little
resale value, it appears that creditors
may use these security interests
primurily to threaten the deblor and
deter default, rather than to actually
secure the debt. The rule would prahibit
the use of security interests in
household goods except to secure credit
used to finance the purchase of such
goods.

5. Cross-collateral securily interests—
These security interests allow a
merchant to take all goods that a
consumer has purchased from that
merchant over an extended period of
time, in the even! of the consumer’s
failure to pay for a single purchase. The
rule would prohibit cross-collateral
security interests unless collateral was
releases from the security agreement as
the consumer pays for it, in the order it
was purchased.

6. Deficiencies—Following the
repossession and sale of collateral, the
creditor can sue the debtor for
deficiency, i.e., the difference between
their sale price of the product and the
amount the consumer owes. The
evidence shows that gale prices of
repossessed collateral are frequently
very low, resulting in large deficiencies.
The rule would prohibit collection of
deficiencies unless the debtor is credited
with the fair market retail value of the
collateral.

7. Attorney’s fee provisions—The
provisions require the debtor to pay the
creditor's attorneys fees. These
provisions may thus tend to inhibit
debtors from defending themselves
against payment of disputed debts. The
evidence indicates that, in some
instances, attorney's fees assessed by
courts may be larger than actual court
costs or the cost of actual service
pravided. The rule would prohibit
attorney's fees clauses in consumer
credit contracts.

8. Late charges—Lale charges are
penalty fees that the creditor asesses
when the debtor fails to pay an
installment on time. The rulemaking
record shows that sometimes they are
“pyramided”, i.e., a creditor allocates
payments in such a way that a single
late or missed payment may result in the
debtor being assessed a late fee on all
subsequent installments. The rule would
prohibit pyramiding of late charges.

9. Third party contacts—The record
indicates that some creditors make
contracts for debt collection purposes

with third parties, such as relatives,
neighbors, or the debtor’s employer.
Such contacts may tend to invade
privacy and may harm a debtor’s
employment relationship and lead to job
loss. The rule would require creditors to
agree in credit contracts not lo engage in
third party contacts except to locale
deblors or verify debtor assets.

10, Cosigners—Creditors somelimes
have the debtor obtain one or more
cosigners who agree to pay the debt if
the principal debtor defailts. The
evidence shows that cosigners
frequently do not understand thal the
obligation they undertake is substantial
The rule would require creditors to give
cosigners a notice informing cosigners of
their obligation, along with copies of
documents relating to the debt.
Creditors would also have to notify
cosigners of serious deliquency on the
part of the principal debtor and to make
serfous efforts to collect from the
principal before collecting from a
cosigner. When a persan is solicited to
be a cosigner after an account is in
default, the potential cosigner would
have to be given a 3-day cooling off
period to evaluate his or her obligation.

When the above described
recommended rule was issued for public
comment, it was accompanied by a
memorandum from the Director of the
Bureau of Consumer Protection which
did not make specific recommendations
but which invited public comment on
alternatives to a number of proposed
rule provisions. These include:
substituting a “loser pay" approach lo
attorney's fees for the proposed ban on
provisions thal require a debtor to pay
attorney’s fees; limiting the prohibition
against third party contacts to contacts
with employers, and dropping proposed
protections for cosigners that go beyond
disclosure. In addition, the Bureau
Director's memorandum suggests that
the Commission may wish to consider
some optimal mix of rule provisions,
perhaps modeled on consumer credit
laws that are already in effect in
Connecticul, lowa, and Wisconsin.
These three States have laws that are
similar in many respects to the proposed
rule, and the rulemaking developed
extensive information about how these
State laws have worked in practice.

Finally, a memorandum from the
Commission's Bureau of Economics
concerning the recommended rule was
made available to the public. The
Bureau of Economics memorandum
suggested alternative rule provisions in
a number of areas, including elimination
of the prohibition on security interests in
household goods; elimination of the
cross-collateralization provision of the
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rule; substitution of a “loser pays"
spproach to attorneys' fees; and
modification of the deficiency balances
section of the rule to permit creditors to
calculate deficiencies based on either
the wholesale or retail value of the
collateral, as determined by an actual
sale.

The Commission will consider the
alternatives recommended in the staff
report, as well as those raised by the
Bureau Director, the Bureau of
Economics and various participants in
the proceeding, and will decide what
form of rule, if any, it ultimately should
promulgate.

Objectives

When debtors default, they become -
subject to a variety of legal remedies
that creditors use to collect money.
Many creditor remedies are appropriate
collection devices. Certain others,
however, may inflict substantial injury
on debtors that is disproportionate to
their economic value. The recommended
rule would adgdress nine such remedies.
The injury caused by these practices
includes not only dollar losses, but also
non-pecuniary harm, such as emotional
distress and loss of privacy.

Legal Authority

Federal Trade Commission Act
sections 5 & 18, 15 U.S.C. 45 & 57(a).
Timing

Deadline for public comments on Staff
Report and Presiding Officer’s Report—
January 16, 1981,

Final staff recommendations to
Commission—May, 1981,

Oral presentation to Commission—
June, 1981.

Commission Consideration of Staff
Recommendation—July, 1981.

Responsible Person

David Williams, Division of Credit
Practices, Bureau of Consumer
Protection, Federal Trade
Commission, Washington, D.C. 20580,
(202) 724-1100.

Antacid Advertising
(41 FR 14534-25, Apr, 6, 1976}
The Proposal

The Commission did not propose &
rule at the outset of this proceeding.
Rather than making a specific proposal,
the Commission focused the proceeding
on whether, and in what form, warnings
required by the Food and Drug
Administration (“FDA") in the labeling
on non-prescription antacids should aiso
appear in the advertising for such
products, The proceeding has explored
and considered various alternatives,

including no warnings whatsoever, a
general warning (which refers generally
to the existence of risk and directs
consumers to the label), various specific
warnings (which specifically disclose
the existence of particular risks), and
various combinations of general and
specific warnings, A decision by the
staff on the final form of a recommended
rule has not yet been made.

Objectives

Any rule in this area would be
designed lo prevent deceptive
advertising claims for over-the-counter
antacid products. In particular, a rule
would be aimed at preventing the
deceptive implication that antacid
products are safe and can be taken by
anyone without any adverse effects.

Legal Authority

Federal Trade Commission Act,
sections 5, 12, 15, & 18, 15 U.S.C. 45, 52,
55 and 57(a).

Timing

Publication of Staff Report—February,
19861.

Public Comment—After release of the
Staff Report.

Final Staff Recommendations to
Commission—]July, 1881.

Oral Presentations to Commission—
October, 1981,

Responsible Person

Joel Brewer, Division of Food and Drug
Advertising, Bureau of Consumer
Protection, Federal Trade
Commission, Washington, D.C. 20580,
(202) 724-1530.

Health Spas
{40 FR 34615; (August 18, 1975))
The Proposed Rule

The proposed rule would require that
health spa membership contracts
include provisions which would grant
consumers the right to cancel and
receive a full refund without penalty,
during a three-day cooling-off period. If
the contract is with a seller whose
facilities are not yet fully operational,
the proposed rule would provide that the
consumer's right of cancellation may be
exercised within ten days after receipt
of notice that the spa facilities are fully
operational and available. Following the
expiration of the cooling-oif period, the
proposed rule would require that the
health spa contract afford the consumer
an additional right to cancel at any time
prior to the contract's expiration. In this
instance, however, the seiler would be
allowed to retain a cancellation fee not
in excess of 5% and a pro-rata portion of
the contract price based on the period of

time the facilities were available to, or
used by, the consumer. The balance of
the contract price would have to be
refunded to the consumer within ten
business days after cancellation of the
contract.

Other provisions of the proposed rula
prescribe the manner and form of giving
the consumer notice of his cancellation
right, prohibit the use of long-term
contracts, and prohibit the receipt of
more than 5% of the contract price from
consumers if a spa is not fully
operational and available for use.

The staff is presently completing its
analysis of the rulemaking record and
its report.

Objectives

The Rule's objectives are to create
economic incentives for health spas to
avoid unfair or deceptive sales practices
and to provide consumers with
contractual remedies which they can use
to protect themselves when necessary.

Legal Authority

Federal Trade Commission Act,
sections 5 & 18, 15 U.S.C. 45 & 57(a).

Timing
Publication of Staff Report—Jjune.
1981.

Public Comment on Staff Report—
until September, 1981.

Responsibile Person

John A. Crowley, Federal Trade
Commission, New York Regional
Office, 26 Federal Plaza, New York,
New York 10278, (212) 264-1213.

Children's Advertising
(43 FR 17967, April 27,1978}

The Proposed Rule

The Commission did not propose a
rule at the onset of this proceeding.
Rather than making a specific proposal,
the rulemaking was aimed at
determining whether television
advertising directed to children is unfair
or deceplive and, if so, what remedies
are appropriate.

The Federal Trade Commission
Improvements Act of 1960, Pub. L. 96—
252 suspended this proceeding until the
Commission votes to publish the text of
a proposed rule. Additionally, any
further action in the proceeding could be
based only on acts or practices which
are "deceptive”. By order of June 18,
1980, the Commission requested the stafl
to analyze the rulemaking record and
submit by October 15, 19