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12-30-80 - Book 1 of 3 Books

BoOK T : = Tuesday, December 30, 1980
Pages

85651-85912

BOOK 2:
Pages
85913-86168

BOOK 3:
Pages
86169~86406

Highlights

85730 Income Tax Treasury/IRS provides final
regulations relating to the taxation of political
organizations

Income Tax Treasury/IRS proposes regulations
relating to the charitable contributions of property
elected under the Asset Depreciation Range system;
comments by 3-2-81

Taxes Treasury/IRS proposes regulations relating
to inspection of applications for tax exemption and
similar materials; comments by 3-2-81

Grant Programs—Business Commerce/MBDA
seeks applicants to operate one project for a twelve
month period beginning 4-1-81 under the General
Business Services Program; apply by 1-21-81

Cotton Dust Exposure Labor/OSHA enunciates
respirator use enforcement policy for the provisions
of the cotton dust standard with respect to the
period of use; effective 1-19-81

86362 Infants HHS/FDA proposes requirements for
quality control procedures for the manufacture of
infant formula products

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended: 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

Medical Devices HHS/FDA proposes regulations
applicable to the classification of all dental devices;
comments by 3-2-81 (186 documents) (Part Il of this
issue)

Grant Programs—Education ED rules and
proposes to rule on various program regulations;
varying comment and effective dates (Parts IX, X
and XII-XV of this issue)

Grant Programs—Education ED revokes 1-6-81
closing date for submittal of preapplications for
major grants under the Grants for Research on
Knowledge Use and School Improvement program

Environmental Protection EPA proposes
standards of performance to limit emissions of
volatile organic compounds (VOC) from new,
modified, or reconstructed pressure sensitive tape
and label manufacturing facilities; comments by
3-2-81; hearing on 1-30-81 (Part VIII of this issue)

Grant Programs—Handicapped ED invites
applicants for the noncompetiting continuation
projects under the National Institute of
Handicapped Research

Government Contractors Labor/FCCPO releases
rules regarding affirmative action requirements;
effective 1-29-81 with certain exceptions (Part VI of
this issue)

Government Contractors Labor/FCCPO proposes
rules addressing affirmative action obligations as it
pertains to Veterans of the Vietnam Era and
handicapped workers; comments by 3-2-81 (Part V
of this issue)

Sunshine Act Meetings
Separate Parts of This Issue

Part Il, Commerce/ITA
Part Ill, HHS/FDA
Part IV, Labor/ESA
Part V, Labor/FCCPO
Part VI, Labor/FCCPO
Part VIl, HHS/FDA
Part Vill, EPA

Part IX,;ED

Part X, ED

Part X1, HHS/FDA
Part XiI, ED

Part Xiil, ED

Part X1V, ED

Part XV, ED
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85717

85767

85801
85801

85696

85720

85718

85767

85837
85840

85804

85803
85803

Agricultural Marketing Service

RULES

Lemons grown in Ariz. and Calif.

PROPOSED RULES

Milk marketing orders:
All areas; reconstituted milk, preliminary impact
statement and request for comments; extension
of time

Agricultural Stabilization and Conservation
Service
NOTICES 't
Feed grain donations:
Crow Creek and Lower Brule Indian Tribes, S.
Dak.
Oglala Sioux Indian Tribe, S. Dak.

Agricuiture Department
See also Agricultural Marketing Service;
Agricultural Stabilization and Conservation
Service; Animal and Plant Health Inspection
Service; Commodity Credit Corporation; Food and
Nutrition Service; Forest Service.
RULES
Authorify delegations by Secretary and General
Offices
Marketing and Transportation Services,
Assistant Secretary, and Animal and Plant
Health Inspection Service Administrator; Swine
Health Protection Act provisions

Animal and Plant Health Inspection Service
RULES
Animal and poultry import restrictions:
Cattle; Harry S. Truman Animal Import Center;
quarantine space allotment procedures
Livestock and pouliry quarantine;
Brucellosis
PROPOSED RULES
Animal exports:
Swine; pseudorabies testing

Antitrust Division
NOTICES
Competitive impact statements and proposed
consent judgments:
B.F. Goodrich Co.
Hercules Ing,

Census Bureau

NOTICES

Neighborhood statistics program; applicaticn
deadline

Civil Aeronautics Board

NOTICES

Hearings, etc.:
Alaska International Air, Inc.; service mail rates
investigation
Mississippi Valley Airlines, Inc.

85804

85801

85777
85772

85781

85780

85812,
85813

85844
85844
85845

85843

85804

85817
85817

Commerce Department
See also Census Bureau; Economic Development
Administration; International Trade
Administration; Minority Business Development
Agency: National Bureau of Standards; National |
Oceanic and Atmospheric Administration; National
Technical Information Service; National
Telecommunications and Information
Administration.
NOTICES
Senior Executive Service:

Bonus award schedule

Commeodity Credit Corporation

NOTICES :
Loan and payment programs; 1981 determinations;
cotton

Consumer Product Safety Commission
PROPOSED RULES

Architectural glazing materials; safety standards;
bathtub and shower doors, etc.; interpretation
Safety standards; methodology for Commission
consideration of findings

Customs Service
PROPOSED RULES
Merchandise; quotas, statistical information, and
immediate delivery procedure
Merchandise, imported; transportation in bond and
merchandise in transit:
Assessment of liquidated damages under carriers
bonds

Defense Department
NOTICES
Meetings:
Electron Devices Advisory Group (5 documents)

Drug Enforcement Administration
NOTICES
Registration applications, etc.; controlled
substances:

CGold Drugs, Inc.

Oddo, Dennis Stephen, D.D.S.

Tuck, Marshall S., M.D.
Schedules of controlled substances; production
quotas:

Schedules I and 11, 1981, aggregate

Economic Development Administration
NOTICES
Senior Executive Service:

Bonus award schedule

Economic Regulatory Administration
NOTICES
Consent orders:
Mapco, Inc.
Petroleum import adjustment program; mandatory
oil import license fees




v Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Contents
Education Department Energy Research Office
RULES NOTICES
86390 Handicapped children education, assistance to Meetings:
States; interpretation 85816 Energy Research Advisory Board
86296 Nomenclature changes and technical amendments
86394 Pell grant program; final rule and request for Environmental Protection Agency
comments RULES
86372 Pre-college teacher development in science Air quality implementation plans; approval and
program promulgation; various States, etc.:
86378 Rehabilitation training; final rule and request for 85744 Alaska
comments 85748 Virginia; correction
PROPOSED RULES PROPOSED RULES
86315 Continuing education outreach—special projects Air pollution; standards of performance for new
program stationary sources:
86308 Continuing education outreach—State-administered 86278 Pressure sensative tape and label manufacturing
program facilities; volatile organic compound (VOC)
86336 Experimental program for opportunities in emissions
advanced study and research in education Pesticide programs:
Financial assistance to local and State agencies for 85800 Biological control agents, exemption; notification
children with special educational needs, etc.: to Secretary of Agriculture
86306 By-pass implementation; written objection NOTICES
submission and show cause hearing procedures Air pollution; standards of performance for new
86317 Handicapped research; special purpose grants and stationary sources, etc.:
other assistance programs, etc. 85824 North Carolina; authority delegation
86340 Higher education facilities, construction, Grants; State and local assistance:
reconstruction, and renovation financial assistance 85826 Clean Air Act program grant; Oregon
programs Pesticides; experimental use permit applications:
86331 Legal profession training program 85826 Merck & Co., Inc.
86312 Library and research and demonstration program Toxic and hazardous substances control:
86333 Migrant and other seasonal farmwork, students 85823 Confidential information and data transfer to
whose families are engaged in; special educational contractor
programs; high school equivalency and college 85825 Premanufacture notification requirements; test
assistance migrant programs marketing exemption approvals
86333 Pell grant program; cross-reference
86311 Refugees, special impact aid program Federal Contract Compliance Programs Office
86315 Rehabilitation training program; cross-reference RULES
86304 State student incentive grant program 85750 Affirmative action requirements for government
86328 Veterans' cost-of-instruction payments program contractors
NOTICES 86216 Construction contractors; affirmative action
Education Appeal Board hearings: requirements; coverage clarification; reporting
85813 Maryland et al. requirements effective date stayed and female
85814 Pennsylvania et at. utilization goals extended
Grant applications and proposals, closing dates: PROPOSED RULES
85815 Handicapped; noncompeting continuation 86206 Affirmative action requirements for government
projects contractors; disabled Vietnam era veterans and
85815  Knowledge use and school improvement research handicapped workers
Employment and Training Administration Federal Emergency Management Agency
NOTICES NOTICES
85846 Labor surplus area classifications; annual list 86862 Radiological emergency planning and
additions (2 documents) preparedness, criteria and evaluation;
memorandum of understanding with NRC
Employment Standards Administration
NOTICES Federal Energy Regulatory Commission
86172 Minimum wages for Federal and federally-assisted PROPOSED RULES
construction; general wage determination decisions, Natural Gas Policy Act of 1978:
modifications, and supersedeas decisions (Ala., 85779 Ceiling prices; high-cost natural gas produced
Ark., Ariz, Fla,, Ky,, La., Me., Miss., Mont., N.],, from tight formations; Texas
N.Y., N.C, N. Dak,, Pa., and S.C.) NOTICES
Hearings, etc.:
Energy Department 85818 Chittenden Falls Hydro Power, Inc.
See also Economic Regulatory Administration; 85819 Duke Power Co. (2 documents)
Energy Research Office; Federal Energy Regulatory 85820  El Paso Natural Gas Co.
Commission. 85820 Lower Valley Power & Light, Inc.
NOTICES 85821 Missouri Utilities Co.
Meetings: 85821 Mitchell Energy Co., Inc.
85816 International Energy Agency Industry Advisory 85822 Rauniker, Inc.
Board 85823 Vermont Electric Power Co., Inc.
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85823

85827

85765

86272

85727

85727

85725

85726
85726

85725

85785
86362
85962

85829

85699

85697

85803

85751

Western Gas Interstate Co.

Federal Financial Institutions Examination
Council

NOTICES

Small business loans from depository institutions;
compilation and disclosure of information; inquiry

Fish and Wildlife Service
RULES
Fishing:
Big Stone National Wildlife Refuge, Minn,, et al.

Food and Drug Administration

RULES :

Animal drugs, feeds, and related products:
Recycled animal waste, State regulation of; use
of poultry litter as animal feed ingredient
revoked
Sponsor name change from Formica Laboratories
to Mountaire-Feeds & Vitamin Premixes

Biological products:

Blood and blood products; transfusion services
and clinical laboratories approved for Medicare
reimbursement; registration exemption

Color additives:

Lead acetate; closing date postponed

Food additives:

Antistatic and/or antifogging agents in food-
packaging materials; sodium n-alkylsulfonate
Hydroxyethylidene-1,1-diphosphonic acid

Hearings, public, before advisory committees;

establishment or termination, etc.:

Open session meetings; annual reports
elimination

PROPOSED RULES

Biological products:

Shipping temperature requirements

Infant formula qualify control procedures

Medical devices, dental; classification (86

documents; see preamble of first document for

complete listing)

NOTICES

Human drugs:

Methadone treatment programs, medical
standards; memorandum of understanding with
National Institute on Drug Abuse

Food and Nutrition Service
RULES
Food stamp and distribution programs; payment of
administrative costs of State agencies
Food stamp program:
Complaint procedures

Forest Service
NOTICES
Meetings:
National Forest System Advisory Committee

General Services Administration

RULES

Property management:
Transportation and traffic management
procedures

85830

85833

85831,
85832

85836

85730

85787
85786

85788

85837

85916

85804

Health, Education, and Welfare Department
See Education Department; Health and Human
Services Department.

Health and Human Services Department

See Food and Drug Administration; Health Services
Administration; Human Development Services
Office; National Institutes of Health; Public Health
Service.

Health Services Administration

NOTICES

Advisory committees; annual reports filed;
availability

Heritage Conservation and Recreation Service
NOTICES
Historical Places National Register; additions and
deletions, etc.:

Arizona et al.

Human Development Services Office

NOTICES

Meetings:
White House Conference on Aging Technical
Committee (7 documents)

Interior Department
See also Fish and Wildlife Service; Heritage
Conservation and Recreation Service; Land
Management Bureau; National Park Service;
Surface Mining Reclamation and Enforcement
Office.
NOTICES
Meetings:

Oil Shale Environmental Advisory Panel

Internal Revenue Service

RULES

Income taxes:
Political organizations; taxation guidance, etc.

PROPOSED RULES

Income taxes:
Charitable contribution of property elected under
the asset depreciation range system
Investment company stock, regulated; custodial
accounts

Procedure and administration:
Tax exemption applications, etc;; public
inspection

International Communication Agency
NOTICES
Meetings:
Public Diplomacy, U.S. Advisory Commission

International Trade Administration

RULES

Export licensing:
Advisory notes, commodity control list, and
commodity interpretations; CFR publication
requirements.

NOTICES

Countervailing duty petitions and preliminary

determinations;
Footwear from Korea
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Justice Department National Science Foundation
See Antitrust Division; Drug Enforcement NOTICES
Administration. Meetings:
85861 Advisory Council
Labor Department . 85861 Behavioral and Neural Sciences Advisory
See also Employment and Training Administration; Committee
Employment Standards Administration; Federal 85861 Physics Advisory Committee
Contract Compliance Programs Office;
Occupational Safety and Health Administration; National Technical Information Service
Pension and Welfare Benefit Programs Office. " NOTICES
NOTICES 3 85808 Inventions, Government-owned; availability for
Adjustment assistance: licensing
85858 Active Products Corp.; correction and
clarification
85858 APCO Knitwear, Inc. :g::g:laslt;l;etl;:ommunicaﬂons and Information
B5858 Borg-Warner Corp. NOTIGES
85858 Firestone Tire and Rubber Co. et al. pin b
65680 First Ford 85810 M;illl)ll]igcs:l'elecommunications Facilities Program
85860 Solix Sportswear Corp. Grant AppealsBoard
Senior Executive Service:
:::g:ganagemem Eilrae 85810 Bonus award schedule
Coal leases, exploration licenses, etc.: y
85833  Wyoming; Federal-private cooperative proposal Nuclear Regulatory Commission
Wilderness areas; characteristics, inventories, etc.: NOTICES
85836 Arizona; correction . Apphc_ahons. etc:
85862 Florida Power & Light Co.
Minority Business Development Agency 85862 Public Service Electric & Gas Co. et al.
NOTICES 85862 Radiological emergency planning and
85805 Financial assistance application announcements preparedness, criteria and evaluation;
memorandum of understanding with FEMA
National Bureau of Standards
NOTICES Occupational Safety and Health Administration
Information processing standards, Federal: RULESp v
85807 Area netv'vorks. local; protocol standards; inquiry Health and safety standards:
85806  COBOL: interpretations 85736  Cotton dust, exposure to; respirator use
National Credit Union Administration enforcement policy
RULES State plans; development, enforcement, etc.:
Federal credit unions: 85739 Wyoming
85723 Share accounts and share certificate accounts;
premiums or gifts considered as promotional or Oceans and Atmosphere, National Advisory
advertising expense Committee
NOTICES $ NOTICES
85864 Meetings; Sunshine Act (3 documents) 85860 Meetings
National Institutes of Health Pension and Welfare Benefit Programs Office
NOTICES PROPOSED RULES
Carcinogenesis bioassay reports; availability: Reporting and disclosure requirements:
85832 Cinnamy! anthranilate 85793 Master trust participating plans under ERISA;
annual return/reports
National Mediation Board NOTICES
NOTICES Employee benefit plans:
85864 Meetings; Sunshine Act 85847,  Prohibition on transactions; exemption
3 9 oo g AR
National Oceanic and Atmospheric oo gfﬁ,ﬁg::ﬁf Applications, hearings, gic- (2
Administration 3
PROPOSED RULES
85769 Coastal zone management program, improvement; :3[:: fhstNansgecent Otfice
:g::‘zér;ge notice 85666 Child support or alimony payment, garnishment
ders issued against the U.S; uniform procedures
Coastal zone management programs: ?r ing: list of
85808  California, Delaware, and Hawaii or processing; list ol agents
Meetings: 85654 E{ra(li&abnd pigty r;te;hoF \
8 : . , ; ea enefits, Federal employees:
Heo WOsI O Tacio Eshery BAMEE iRt Counci) 85695 Enrollee deductibles; interim rule and request for
National Park Service comments
RULES 85685 Federal Employees' Group Life Insurance Act of
Special regulations: 1980 (FEGLI); basic insurance and optional plans;
85741  Glacier Bay National Monument; humpback phase two implementation; interim and request

whale protection

for comments; republication
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85863

Pay administration:

Fair Labor Standards Act; implementation
Reduction in force, recruitment, selection, and
placement:

Reemployment priority lists
Retirement:

Survivor benefits and spouse notification

requirements

Public Health Service

NOTICES

Technology evaluation:
Bentonite flocculation test, DNA antibody test,
mycoplasma complement fixation test, Kunkel
test, and joint scans used for diagnosis and
treatment of rheumatoid arthritis

Securities and Exchange Commission
NOTICES
Self-regulatory organizations; unlisted trading
privileges:

Cincinnati Stock Exchange

Philadelphia Stock Exchange, Inc,

Surface Mining Reclamation and Enforcement

Office

PROPOSED RULES

Permanent program submission; various States:
Ohio e,

Synthetic Fuels Corporation

NOTICES

Project proposal workshops

Textile Agreements Implementation Committee
NOTICES
Bilateral textile negotiations with Japan, Mexico,
Singapore and Sri Lanka; inquiry
Cotton, wool and man-made textiles:
Korea
Macau; correction
Cotton and man-made textiles:
China; correction
Man-made textiles:
Costa Rica; correction

Treasury Department
See also Customs Service; Internal Revenue
Service.
NOTICES
Notes, Treasury:
H-1984 series

MEETINGS ANNOUNCED IN THIS ISSUE

AGRICULTURE DEPARTMENT

Forest Service—

National Forest System Advisory Committee,
Washington, D.C., 1-15 and 1-16-81

COMMERCE DEPARTMENT

National Oceanic and Atmospheric
Administration—

Western Pacific Fishery Management Council,
Scientific and Statistical Committee, 1-27-81;
Pelagic Fishery Resources Subpanel, 1-26-81; Spiny
Lobster Subpanel, 1-23-81 (all in Honolulu, Hawaii)
National Telecommunications and Information
Administration—

Grant appeals of the Public Telecommunications
Facilities Program, Washington, D.C., 1-15-81

DEFENSE DEPARTMENT

Office of the Secretary—

DOD Advisory Group on Electron Devices (AGED),
New York, N.Y., 3-8 and 3-10-81

DOD Advisory Group on Electron Devices (AGED), -
Working Group A (Mainly Microwave Devices),
New York, N.Y., 1-22-81

DOD Advisory Group on Electron Devices (AGED],
Working Group B (Mainly Low Power Devices),
New York, N.Y., 2-17-81

DOD Adyvisory Group on Electron Devices (AGED],
Working Group C (Mainly Imaging and Display),
San Diego, Calif.,, 1-21 and 1-22-81; Arlington, Va.,
2-26-81

DOD Adyvisory Group on Electron Devices (AGED),
Working Group D (Mainly Laser Devices),
Arlington, Va., 2-3 and 2-4-81

ENERGY DEPARTMENT

International Energy Agency (IEA), Industry
Advisory Board (IAB), New York, N.Y., 1-6-81
International Energy Agency (IEA), Industry
Working Party (IWA), White Plains, N.Y., 1-14-81
Energy Research Office—

Energy Research Advisory Board, Solar
Photovoltaic Energy Advisory Committee and
Central Utilities Applications Pilot Plant
Subcommittee, Albuquerque, N. Mex., 1-19 and
1-20-81 and Golden, Colo., 1-21-81

HEALTH AND HUMAN SERVICES

Human Development Services Office—

White House Conference on Aging, Technical
Committee on Creating an Age-Integrated Society:
Implications for the Family, Los Angeles, Calif,,
1-14-81

White House Conference on Aging, Technical
Committee on Creating an Age-Integrated
Society—Implications for Societal Institutions,
Washington, D.C., 1-16 and 1-17-81

White House Conference on Aging, Technical
Committee on the Family, Social Services and
Other Support Systems, Washington, D.C., 1-15-81
White House Conference on Aging, Technical
Committee on Health Maintenance and Health
Promotion, San Francisco, Calif, 1-15 and 1-16-81
White House Conference on Aging, Technical
Committee on Physical and Social Environment
and Quality of Life, St. Louis, Mo., 1-6 and 1-7-81
White House Conference on Aging, Technical
Committee on Research and Aging, San Francisco,
Calif,, 1-12 and 1-13-81
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INTERIOR DEPARTMENT
Office of the Secretary—

85836 Oil Shale Environmental Advisory Panel, Denver,
Colo., 1-13-81

INTERNATIONAL COMMUNICATION AGENCY
85837 U.S. Advisory Commission on Public Diplomacy,
Washington, D.C., 1-14-81

NATIONAL SCIENCE FOUNDATION

85861 Behavioral and Neural Sciences Advisory
Committee, Psychobiology Subcommittee, Salt Lake
City, Utah, 1-23 and 1-24-81

85861 Physics Advisory Committee, Computational
Facilities for Theoretical Research, Washington,
D.C., 1-15 through 1-17-81

85861 National Science Foundation Advisory Council,
Task Group #15, Washington, D.C., 1-30-81

OCEANS AND ATMOSPHERE NATIONAL ADVISORY
. COMMITTEE
85860. Oceans and Atmosphere National Advisory
Committee, Marine Transportation Subgroup of the
Independent Areas Task Force (IATF),
Washington, D.C., 1-15 and 1-16-81

UNITED STATES SYNTHETIC FUELS CORPORATION
85863 Financial assistance, New York, N.Y., 1-19-81 and
Denver, Colo., 1-28-81

HEARING

ENVIRONMENTAL PROTECTION AGENCY
85824 Standards of performance for new stationary
sources, 1-30-81
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CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

5 CFR
330 85651
351 85651
536 ' 85654
551 «+85659
581 85666
831 85684
870. 85685
871 85685
872 85685
873 85685
890 85695
7CFR
2 85696
271 85697
272 85697
277 85699
910 85717
Proposed Rules:
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1002 85767
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1006 85767
100 s St aasss: 85767
O i 85767
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1125 85767
1126 85767
1 S e et e neesseseons 85767
85767
85767
...85767
..85767
..85767
..85767
85767
85767
85718
85720
Proposed Rules:
91 85767
12 CFR
701 85723
15 CFR
385 85916

399. 85916

Proposed Rules:

823 85769

931 85769

16 CFR

Proposed Rules:

1020 85772

j 71 fon S B 85777

18 CFR

Proposed Rules:

271 85779

19 CFR

Proposed Rules:

18 85780

132 85781

141 85781

142 85781

21 CFR

14 85724

73 85725

81 85725

173 85726

178 85726

500 86272

510 85727

607 85727

Proposed Rules:

106. 86362

600 85785

872 (186 documents).......85962

26 CFR

1 85730

Proposed Rules:

1 (2 documents).....c..oueee- 85786,
85787

301 85788

29 CFR

1910 85736

1952 85739

Proposed Rules:

2520 85793

30 CFR

Proposed Rules:

935, 85797

353 86317
354 86317
355 86317
356 86317
385 86315
386. 86315
387 86315
388 86315
389 86315
390 86315
605 86308
606 86315
617 86340
618. 86340
619 86340
620. 86340
621 86340
629, 86328
651 86331
690 86333
692 86304
703 86336
774 86306
777 86312
36 CFR
7 85741
40 CFR
52 (2 documents)............ 85744,
85748
Proposed Rules:
60. 86278
162 85800
41 CFR
B0 G i s 86216
60-2. 86216
60-4 (2 documents)........ 85750,
86216
GOS0 5 nariorsessisssomsseirstion 86216
60-30 86216
BORE i ensissarsiaee 86216

60-741...

50 CFR
33







e

Reader Aids

Federal Register
Vol. 45, No. 251
Tuesday, December 30, 1980

INFORMATION AND ASSISTANCE

CFR PARTS AFFECTED DURING DECEMBER

PUBLICATIONS

Code of Federal Regulations
CFR Unit

General information, index, and finding aids
Incorporation by reference
Printing schedules and pricing information

Federal Register

Corrections

Daily Issue Unit

General information, index, and finding aids
Public Inspection Desk

Scheduling of documents

Laws

[ndexes
Law numbers and dates

Slip law orders (GPO)

Presidential Documents

Executive orders and proclamations
Public Papers of the President
Weekly Compilation of Presidential Documents

Privacy Act Compilation
United States Government Manual

SERVICES

Agency services
Automation
Dial-a-Reg
Chicago, 1l
Los Angeles, Calif,
Washington, D.C.
Magnetic tapes of FR issues and CFR
volumes (GPO)
Public briefings: “The Federal Register—
What It Is and How To Use It"
Public Inspection Desk
Regulations Writing Seminar
Special Projects
Subscription orders and problems (GPO)
TTY for the deaf

202-523-3419
523-3517
523-5227
523-4534
523-3419

523-5237
523-5237
523-5227
633-6930
523-3187

523-5282
523-5282
523-5266
275-3030

523-5233
523-5235
523-5235

523-3517
523-5230

523-3408
523-3408

312-663-0884
213-688-6694
202-523-5022

275-2867

523-5235
633-6930
. 523-5240
523-4534
783-3238
523-5239

FEDERAL REGISTER PAGES AND DATES, DECEMBER

79407-79740
79741-80096....
80097--80266...
80267-804862....
80463-80806....
80807-81022....
81023-81198....
81199-81528....
81529-81724....
81725-82150....
82151-82618....
82619-82908....
82909-83188....
83189-83464....
83465-84004....
84005-84754....
84755-840952...,
84953-85434

85435-85650,
85651-86376.

At the end of each month, the Office of the Federal Register
publishes separately a list of CFR Sections Affected (LSA), which
lists parts and sections affected by documents published since

the revision date of each title,

1CFR

L) ———— R T
302 84953
305, 84953

3CFR

Administrative Orders:
Notice of Intent
of November 28,
1980 (Request for

Memorandums:
December 3, 1980........... 80465
December 17, 1980.......... 83467
Presidential Determinations:
No. 73-10 of January

2, 1973 (Amended

by Presidential

Determination No.

80-29 of December

No. 80-30 of
December 9, 1980........ 83465
Executive Orders:
Executive Order of
November 24, 1903
(Revoked in part by

RO BB conreoisseiaens 80828
July 19, 1915

(Revoked in part by

PLO STO5) - revereroremsvores 85024

80467
2SN, 81023-81029, 81725,
82621, 83471, 84755

P [, (L e R o 83471
317. 80467
330 Cemrrenasisrrvesdromiss 85651
35%ieeense 81725, 83471, 85651
352 83471
359 80467
412 80468
536 85654

551 85659
581 85666
V(e R R 83472
831 85684
B870=iisss 80472, 84955, 85685
871... 84955, 85685
. 878 ...B4855, 85685
873... ... B4955, B5685
890 81728, 85695
930 81029
Lo F P R S 83473
TR ati srevorviisireriorsossies 84007
Proposed Rules:
1 ; 79846
g § St R R R 84808
890, 81764
7CFR
P RS 0% 80477, 82153, 85696
83191
81529
82621, 82886
..................................... 82621
82621
..................................... 85437
82892
81030, 85697
~..81030, 85697
79741, B3473
81030

...80269, 81198, 82909,

83192

907 80269, 81532, 83193,
84966

810,10 80481, 81731, 83474,
85717

1133 ..81199
1420 81533, 81534, 84009
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1490...

79747

84755
Proposed Rules:
250. 82888
7 (4 ST S R 80790, 84810
282 80804
631 81210
DI ermavasarscnsoatsenss 80117, 84070
[ [P e B 80533, 84070
982 79818
989 81058
§ 0,00 g ORI TEY 85767
1002 85767
1 (5,0 TR 72 SR o 85767
1006 85767
LT o el WY 85767
FOT T St onasstionssssiaasastopsos 85767
1012 85767
1013 85767
1030. 85767
1032 85767
1033. 85767
1036 85767
FOGORER, Arvireiictneromerrosbins 85767
j L6 P RS SR P 85767
1046 85767
1048 85767
] O e ol e ciilhatst setisdorter 85767
1062 85767

OB rinaicisiiisieissssin 85767

85767
85767
85767
85767
85767
80535
85039
85041
82270
79492
..85039
83244
81211
83244
82653
79819

8 CFR
204 84010
238w 81535, 82154, 84011
292 81732
335 83195
341 84011
9 CFR
78 85718
B2 cons 80097, 80813, 81535,
83476
83 84966
D2 s 80098, 85438, 85720
Proposed Rules:
91 85767
94 82654
308 79819
312 81764
316 81764
381 79819
10 CFR
o st anemmeissonide 82572
1 80270
30. 79409
A0 rverspsveersnisiver 79409, 84967
B erarsssareass devases 79409, 84967
72 80271
4 P 79410, 80271, 83195
75 84967
1905 Sas 79409, 80271, 84967
170, 84967
2k 0 T Ry sl 82586, 84757
g b I S e sas . 80482, 81008
378 84928
455 85610
503 84967
504 84967
Proposed Rules:
(& (0 W B PRTE N AR s 79819
2 86459
(18 SRR 79820, 81602
51 79820
O 79409, 84967, 85459
71 81058
T G S rsthshiscrssarsssase 79492, 81060
100 79820
212 84920
436 84810
455 2 85610
33 ¢ RSN len M o) 81012
745 80830
................................. 81733
..................................... 82623
80813
79748, 81536
79750
..................................... 81537
7 81537
81541, 81543
79410
79410
81545
..................................... 82154
82154
[ LR 82154, 82161, 83196
550 82162
556 83196
561 82154
663 kit 82154, 82168, 84985
563c. 82154
563f. 84012

82154

82162

82154

82154

.79412, 81032, 85723

................................... 84987
Proposed Rules:

R VI S S ieians 85052

5 85042

8 85045

29 79493

204 84070

217 84070

220. 83510

2B s haerharpadsasans 80648, 84074

L R 79493, 82270, 85048

POY St snavens 79494, 82955

Yk BT o A e Y 84811

741 82955

12045500 St 85056-85059

13 CFR

113 81734

122 80483

i 1L R R 79413, 82912
Proposed Rules:

115 85059

Y 2 S ste At e S 79496, 80117

80815, 85559

... 80972, 85559

80972, 85600

85600

80972

<1 ) R 79415, 79416, 80271,

81545-81547, 82169, 83200~
83202, 84013-84018

45 85597
F o et 80272, 81548, 82170,
83203, 83204, 84019, 85439~
85411
73 85442
R 80273, 83205, 85441,
85443
91 80972
2 [ DR G PR R e Bt 85604
95 81549
e e deseos 81554, 85444
121 80972
125. 84020
s [0 e sl 80460, 80972
129 80972
252 83206
P RO R S 4 s 83207, 84989
322 79750
323 84990
325 79751
374a 80098
SIB v iate 79752, 808186, 83207
399 82624
Proposed Rules:
L e e 80434, 80450
23...... 80450
2 it srs tadeerars B LR Cassesadstusis 80450
27 83424
et I S Pty Ay 80450, 83424
1R e 80434, 80830, 84075
43 80450
45 80450
61 80450
63 80450
65 80450
L+ 7 IR U W il 80295, 80296

Wk ronsstrress 80831-80833, 81603,

82270, 84075, 85467
82270, 85467
... 80434, 80450
83252, 84380

80450
80450
80450
80117
80117
80117
80124, 82656
83510
85064
83254
294, 80117
bt o SRR R 80124, 85075
7in® ¥ i WL 80124, 85075
300 81604
B2 i 83510, 85076
380 80117
385 80117
399 80117
15 CFR
4b 82102
363 84020
368 84021
369 84021
370 84021
371 84021
372 84021
373 84021
374 84021
Q75 i astavania 84021, 84760
BBy orremctisiprais 80484, 84021
377 84021
A s e e 84021, B5446
X 742 2 ek et e 80484, 84021
385 85916
386. 84021
387 84021
388 84027
389 85447
e o L e 85446, 85916
Proposed Rules:
923 85769
931 85769
3 (5,23 PR RS R R e 81062
16 CFR
13 ienas 79753, 81036, 81555,
82625, 82913, 84034
1000 80816
1030 82914
1512 y 82625
Proposed Rules:
4 82956

) B i 79416, 79753, 80485,
84761
W s By 80485, 82915, 84761
240.......... 79425, 80834, 81556,
83477
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241 81558
L. {2 Jot DS Sl 83478, 84992
Py (¢ PR e e e 83479

Proposed Rules:
1 riciarsbiptes 79498, 79831, 84082,
84084
3. 80539
140 Lz siaismminsisosastes 80539
147 80539
210 83517
230, 83259
239, 83517
270 83517
274 83517

18 CFR

1 80816
27 Yocomons 80273, B4034-84036
28— 79427, 80817, 80818,
B82171,82915

Proposed Rules:
35 B2272
125 82957
..................................... 82957
81062
81063, B4814, 85779
80125, 81211, 84823
a2 P AT ..80308, 80551
6 80099
162 849593
177 80100
201 80275
353 84994

Proposed Rules:
10 83260
12 79730
18 85780
101 82665
127. 79730
132 85781
141 : 85781
142 85781
200, 82957
212 81605

81160
....81160

.81160
.81160
81160
83926
84994

83816
81064
81064
81064
81064
81064
81064
81064
81064
81064
81064
84086
84087
81768

85724

85725

85725,

86272
510 iimet 79757, 81037, 81737,
83484, 85727

T MR e 81738, 84761
L LA 79757, 81037, 83483
540 81738
548, 81038
558 i 83483, 83484, 84762
607 85727
640 80500
1005 81739
1030 80501

... 83816
86362
79856
.. 79856
81064
84837
84837
84837
79656
79856
81154
82014
80551, 84836

84836

84836

79856

79856

84836

81065, 84837, 85785

81065, 84837

..81065, 84837

81065, 84837

81065, 84837

81065, 84837

222 e ol SN A 81065, 84837

814 81769

872 85962
22 CFR

3 80818

[ ol s 80834, 81560, 81739

Proposed Rules:

22 81778

121 83970

122 83970

123 83970

124 a 83970

125 83970

126 83970

127 83970

128 83970

129 83970

130 83970

181 81606
23 CFR

77 : 85449

A 2T crvsscsisitapratssassiommmonon 84037

Proposed Rules:

635 80836
24 CFR

42 81740

201 79427

203 79427

234 79427
235 79427
/0 BRI A 79427
AR Ciiiniiieciriiscs 79427, 80276
244 79427
841 80012
888. 82171
3282 82854
3400. 84048
3610 81743
Proposed Rules:
51 83261
201 81781
207 82958
213 82958
215 80836
221 82958
232 82958
235 82667
), e R 80836, 82958
242 82958
510 80308
ST} IO SRR 82272, 82273
885 80836
893 82273
1800-1835.....ccncimminierurons 83267
3500 80308
25 CFR
43b. ..82918
F b N R A 82921
233 . 81560
Proposed Rules:
R L AR S 81781
y S RN 82667, 84088
26 CFR
b Foes 81743, 84048, 85730
7 84048
150. 81561
Proposed Rules:
o« P 80837, 81066, 84088,
84089, 85077, 85786, 85787
48, .. 80309
O i 80551, 80554, 81606
142 80309
144 80309
301 85788
27 CFR
Proposed Rules:
e e 82275, 83530
5 83530
7 83530
M LT 82470, B2472
28 CFR
K0 seecsaonistes 79758, 81201, 81745,
82631
R e ey s 84052-84054
16. 83208
17 81490
58 82631
524 83920
Proposed Rules:
At e e 81212, 84090
29 CFR

JOOB G e rorerasssssnosssonesiorerss 85632

B R0 dmurrurisisapacsaphine 85736
1952...0000ee 83484, 83485, 85739
2602 . 80822
20T e renconevervrasrsadsebmpames 82172
Proposed Rules:
SUDUHBA. . ccveoreovrosriavesaacsers 81160
Ch. I 81160
8: 1 T R ..81160
Ch. V.... ...81160
Ch. XVIL 81160
Ch. XXV.... 81160
O ORWE. Ccuacoiiisscitnssorivenn 84090
4 81785
452 80555
505 83914
530. B0555
1910 80078
2520 85793
30 CFR
71 80746
75 80501
90 80760
211 84762
221 84762
231 84762
250 81562
270 84762
716. 83166
850 82084
906, 82173
920 79431
934 : 82214
950 84765
... 81160
81526
84824
82669
82276
84824
935 B5797
936 80837
944 84824
948 83544
950 82675
31 CFR
128 83213
32CFR
1-39. 81402
46 84766
62a 84995
143 84055
{0 D) e Gl o 79759
166 83486
286 80502
299a 80106
354 84996
505 83214
553 80521
581 82925
700 80277
Proposed Rules:

O S rerrrerrecrroaivposruetle 79508

e 19508
80125
82960

85644
85644
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e i e rerpesereeds 79508
82 83267
88 85468
89 85468
) s reaass 80839, 81607
155 83268
161 85471
162..., ..81607
179 85475
181 85476
320 79836
321 79836
322 79836
P RS S S R e 79836
324 79836
il e R e 79836
326 79836
327 79836
L e R S B 79836
¢ et R 2 e e 79836
330 79836

34 CFR

RO ittt isies 86390
240, 80988
A E L T R e S A 84058
s o e 86390
385 86378
386 86378

Proposed Rules:

104 85082
201 86306
206 86333
222 86311
280 83269
300 85082
350. 86317
351 86317
352 86317
353 86317
354 86317
355 86317
356 86317
385. 86315
386. 86315
387 86315

388 86315
389 86315
390 86315
605 86308
606 86315
617 86340
618 86340
619 86340
620 86340
621 86340
629 86328
651 86331
690 86333
692 86304
703 86336
YE T e ot ..84950
7 o P P T ot 86306
777 86312
805 80150
35 CFR

Proposed Rules:

60 86278
f Lo Bhn SRR 80313, 85480
36 CFR

7 85741
50. 84997

80976
83488
1212 81184

17 .. 80529
R ey 79802, 79803
Proposed Rules:

(& 7] B ete iR e o 83270
3 81787

............. 81068, 81213, 84096

82925

R s s ers et 80084, 80824
D25t 79451, 79808, 80279,
80530, 81041, 82251, 82252,
82632, 82926, 82927, 83227,

84769, 84999-85007, 85744,
85748

56..... 85400
57 85009
60, se0mveeine 79452, 83228, 85016,
85416

62 80826
Bl Gossieaisicstntidic 80826, 84769
86 81202
120 81042
123,50 81757, 81758, 83229,
‘ 83498, 85016

s 82633, 82027, 85021
........................ 79809, 81042

230 85336
261 80286
262 85022
263 85022
422 82253
432 82253
707 82844
Proposed Rules:
) ¥ ARATE Sy sl 85084
- A, 75513, 79514, 79836,
80314-80316, 80556-80559,

81068, 81070, 81214, 81608,
81789, 81792, 81793, 82280,
82675-82678, 82964, 83546,

84096-84099, 85481

55 79838
57 85084
10 S 83126, 85085, 85099,
86278

83448, 83952, 84827
81070, 82964, 85100

82616

84942

80317-80319, 85101

85800

85101-85105

85360

82064

82964

..................................... 80561

401, 79692, 81180, 82679

423 81070

707 79726

o0 i 81214, 81615

o DT 80320, 84828
41 CFR

3-7 84061

5-9 81044

5-10 81045

Y D o mimassians: 79516

60 81160
42 CFR

110 80531
405........... 79453, 80827, 84061
435 82254

436 82254

Proposed Rules:

Public Land Orders:
706 (Revoked in part

by PLO 5785)......ccccconn. 80828
2409 (Revoked in part

by PLO 5780)....c.ccc000000 80291
2555 (Amended by

PLO.5784),... lciiissonss 80827
5747 (Corrected in part

by PLO 5782)........c000ree. 80291
5752 (Corrected in part

by PLO 5789).......suuecee. 82934

B4 i 79810, 82259-82261,
84789, 85024
79455, 79456, 82263
79466-79479, 79810,
82935, 84061, 84791
70 82634-82652
Proposed Rules:
A e 82965-82971, 83272,
84103, 84104, 84829-84832,
85106-85110
205 81215
45 CFR
801 84798
Proposed Rules:
Subtitle A........c... 83172, B3816
Ch. 1l 83772
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Ch. X o esnopms st I L

... 82972

... 82681
... 82681
... 85485
«..81047
....80840
...85124
...85124
85124

...81567

84104
... 80843
... 63290
... 83290
.. 84104
... 84104
... 83290
... 83290
...81616
.. 83290
... 85488
... 85488
... 85488
... 85488
... 85488
.. 83290
.. 81616
...81616
.. 83290
...81616
... 81616
... 83290
.. 83290
...81616
...83290
.. 83290
...83290
..81616
..81616
..84104
...84104
... 81616
.. 81616

64..... ..81759, 82944
...................................... 79486
13, s 81203, 84799-84802
90............. 81204, 83231, 84802

Proposed Rules:
Ch. ls 81619, 82280, 83580,
85125, 85491

............ 79516, 79841, 79842,
80561, 81078-81080, 81215,
81796, 81797, 82282, 82283,
82973, 82975, 84833-84835

75 SO e AT R RSB S 81217
{2 Y o i e e, L B 83592
48 CFR

Proposed Rules

L I 1y o 79843
(o PR L PR B R 79843
49 CFR

 OTSR e g e L e 83402
106.... 81569
| L ] o A S PRSP A R S 81569
n b £ (R 80829, 81484, 81569
| Y I L 81484, 81569

1033........ 79487, 80292, 83236,
85454

Proposed Rules:

A2 80843, 82681, 83300,

84108
3¢ 7 e G ATy s 81621
395.. 82284, 82291
B Fosiciiiorcttsprnessaonssatomsseonias 84108
Y B 81624, 81625, 82292,

84111

... 80112, 83239, 85030

B3 s eomiaies 80114, 80531, 81600,
82953, 83242, 85456, 85765

25 1 RS A A R AR o K 80444
Proposed Rules:

B icorireomsadisaporsnivians 82474, 82480
2 ol o Rl AL SRR 82975

B e pa R 1O

285. ... 79844
BY0 e s ety s ORI
3 § (SPeR 79846, 80845, 81633,

82297, 82682
QT o raveters tass busss s cnroncsnns 80847
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all
documents on two assigned days of the week
(Monday/Thursday or Tuesday/Friday).

This is a voluntary program. (See OFR NOTICE
41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS

DOT/COAST GUARD USDA/FNS DOT/COAST GUARD USDA/FNS

DOT/FAA USDA/FSQS DOT/FAA USDA/FSQS b
DOT/FHWA USDA/REA DOT/FHWA USDA/REA Y
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM

DOT/NHTSA LABOR DOT/NHTSA LABOR

DOT/RSPA HHS/FDA DOT/RSPA HHS/FDA

DOT/SLSDC DOT/SLSDC

DOT/UMTA DOT/UMTA

CSA CSA

Documents normally scheduled for publication on a day that will be a
Federal holiday will be published the next work day following the holiday.

Comments on this program are still invited.

Comments should be submitted to the Day-of-the-Week Program Coordinator.
Office of the Federal Register, National Archives and Records Service,

General Services Administration, Washington, D.C. 20408

NOTE: As of September 2, 1980, documents from
the Animal and Piant Health Inspection Service,
Department of Agriculture, will no longer be
assigned to the Tuesday/Friday publication
schedule,

REMINDERS

The “reminders” below identify documents that appeared in issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance.

Rules Going Into Effect Today

Note: There were no items eligible for inclusion in the list of Rules
Going Into Effect Today.

List of Public Laws

Last Listing December 30, 1980

This is a continuing listing of public bills from the current session of

Congress which have become Federal laws. The text of laws is not

published in the Federal Register but may be ordered in individual

pamphlet form (referred to as “slip laws") from the Superintendent

of Documents, U.S. Government Printing Office, Washington, D.C.

20402 (telephone 202-275-3030).

H.J. Res. 615/ Pub. L. 96-563 Providing for appointment of David
C. Acheson as a citizen regent of the Board of Regents of
the Smithsonian Institution (December 22, 1980; 94 Stat.
3304) Price $1.

S. 2227 / Pub. L. 96~-564 To grant the consent of the United States
to the Red River Compact among the States of Arkansas,
Louisiana, Oklahoma, and Texas (December 22, 1980; 94
Stat. 3305) Price $1.25.

H.R. 7217 / Pub. L. 96-565 To establish the Kalaupapa National
Historical Park in the State of Hawaii, and for other purposes
(December 22, 1980; 94 Stat. 3321) Price $1.

H.J. Res. 642 / Pub. L. 96-566 Providing for convening of the first
regular session of the Ninety-seventh Congress on January
5, 1981, and for other purposes (December 22, 1980; 94
Stat. 3328) Price $1.

H.R. 7865 / Pub. L. 96-567 Nuclear Safety Research, Development,
and Demonstration Act of 1980 (December 22, 1980; 94
Stat. 3329) Price $1.

S. 3027 / Pub. L. 96-568 Disaster Relief Act Amendments of 1980
(December 22, 1980; 94 Stat. 3334) Price $1.

S. 2726 / Pub. L. 96-569 Environmental Research, Development,
and Demonstration Authorization Act of 1981 (December 22,
1980; 94 Stat. 3335) Price $1.

H.R. 2111/ Pub. L. 96-570 To extend the service area for the
Sacramento Valley Canals, Central Valley project, California,

and for other purposes (December 22, 1980; 94 Stat. 3339)
Price $1.

S. 1784 / Pub, L. 96-571 Alaska Federal-Civilian Energy Efficiency
Swap Act of 1980 (December 22, 1980; 94 Stat. 3341) Price
$1.

S. 1148 / Pub. L. 96-572 To reauthorize title | of the Marine
Protection, Research, and Sanctuaries Act, and for other
purposes (December 22, 1980; 94 Stat. 3344) Price $1.

S. 2189 / Pub, L. 86-573 Low-Level Radioactive Waste Policy Act
(December 22, 1980; 94 Stat. 3347) Price $1.

H.R. 999 / Pub. L. 96-574 To amend the Plant Variety Protection
Act (7 U.S.C. 2321 et seq.) to clarify its provisions, and for
other purposes (December 22, 1980; 94 Stat. 3350) Price
81, 4

H.R. 4941 / Pub. L. 96-575 To name a dam and reservoir on the
San Gabriel River, Texas, as the “North San Gabriel Dam”
and “Lake Georgetown”, respectively (December 22, 1980;
94 Stat. 3353) Price $1.

H.R. 8345 / Pub, L. 96-576 To name the United States Customs
House in Ogdensburg, New York, the “Robert C. McEwen
United States Customs House" (December 22, 1980; 94
Stat, 3355) Price $1.

H. J. Res. 337 / Pub, L. 96~-577 Designating February 11, 1981,
“National Inventors’ Day" (December 22, 1980; 94 Stat.
3357) Price $1.
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Document
Drafting
Handbook

A Handbook for
Regulation Drafters

This handbook is designed to help Feder
agencies prepare documents for
publication in the Federal Register. The
updated requirements in the handbook
reflect recent changes in regulatory
development procedures,

document format, and printing
technology.

Price $1.50

ORDER FORM To:

Enclosed is $

O check,

L1 money order, or charge to my

Deposit Account No.
5 0D 1 O

Order No.

Superintendent of Documents. U.S. Government Printing Office, Washington, D.C. 20402

Credit Card Orders Only
Total charges $

Fill in the boxes below.
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R o S

at $1.50 per ¢copy. Stock No. 022-001-00088-4.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 330 and 351

Recruitment, Selection, and Placement
(General); Reduction in Force

aGency: Office of Personnel
Management.
ACTION: Final regulations.

suMMARY: These regulations clarify
OPM's policies concerning the
establishment and maintenance of
reemployment priority lists. Also, these
regulations clarify how agencies make
appointments from reemployment
priority lists. These changes were
developed in response to requests by
agencies that OPM clarify its material
covering the operation of agency
reemployment priority lists.

EFFECTIVE DATE: January 29, 1981.

FOR FURTHER INFORMATION CONTACT:
Ted Dow or Tom Glennon, (202) 632—
4422.

SUPPLEMENTARY INFORMATION:

Background

On July 22, 1980, OPM published
proposed regulations in the Federal
Register (45 FR 48904) that would amend
Parts 330 and 351 of this title to clarify
how agencies establish, maintain, and
make appointments from reemployment
priority lists. The proposed regulations
were derived from Section 15 of the
Veterans Preference Act of 1944, as
presently codified in 5 U.S.C. 3315.
Subpart | of Part 351 of this title covers
the establishment and maintenance of
reemployment priority lists, while
Subpart B of Part 330 of this title covers
appointment from reemployment priority
lists. Additional material that
implements the reemployment priority
list is contained in Federal Personnel
Manual (FPM) Chapters 330 and 351.

The 60-day period for interested
parties to submit written comments
ended on September 22, 1980.

Discussion of Comments

Fourteen comments were received
concerning the proposed regulations:
twelve from agencies and two from
unions. Five agencies had no objection
to the proposed regulations while the
other seven agencies and both of the
unions suggested specific revisions to
the material.

One agency suggested that we clarify
in Part 330 of this title that appointments
from the reemployment priority list are
made in subgroup order. We agree that
this revision would be helpful in
explaining how agencies make
appointments from the reemployment
priority list, Accordingly, we have
revised § 330.201(c) to explain that, in
selecting persons from a reemployment
priority list, an appointing officer
follows subgroup order without regard
to the order of retention standing within
the subgroup.

Three agencies and one of the unions
were concerned that proposed
§ 330.201(f) might unnecessarily limit
agency efforts to reemploy persons who
were separated because of reduction in
force. For reference, proposed
§ 330.201(f) provided that agencies, in
making appointments from
reemployment priority lists, would
consider full-time employees for full-
time positions, and other-than-full-time
employees for other-than-full-time
positions. Specifically, these
respondents believed that agencies
should be able to have increased
flexibility in making appointments from
reemployment priority lists and to thus
minimize any hardship to separated
employees.

Our purpose in drafting § 530.201(f)
was to ensure that other-than-full-time
employees who have received reduction
in force separation notices must receive
first consideration for appointment from
the reemployment priority list to other-
than-full-time positions. After
consideration of these comments, we
have revised § 330.201(f) to include
provisions which permit an agency, at
its discretion, to consider full-time
employees for appointment from the
reemployment priority list to other-than-
full-time positions if there are no other-
than-full-time employees on the list who
are qualified and available for the

positions, Similarly, we have revised

§ 330.201(f) to also provide that an
agency, again at its discretion, may
consider other-than-full-time employees
for appointment from the reemployment
priority list to full-time positions if there
are no full-time employees on the list
who are qualified and available for the
positions. We believe that the revised

§ 330.201(f) will achieve our original
goal while allowing agencies additional
flexibility in making appointments from
the reemployment priority list and
improving reemployment opportunities
for separated employees.

In a further effort to clarify how the
reemployment priority list operates, we
have included new § 330.201(g) in the
final regulations. Specifically,

§ 330.201(g) states, for reference, that
Subpart ] of Part 351 of this title covers
the establishment and maintenance of
the reemployment priority list. New

§ 330.201(g) is intended to serve the
same purpose as proposed § 351.1002(c)
which states, for reference, that Subpart
B of Part 330 of this title covers
appointment from the reemployment
priority list.

Although we did not receive any
specific written comments on the
subject, we did receive several
telephone inquiries asking about the
relationship of the reemployment
priority list to mandatory material
presently contained in Section B-2a of
Appendix B of FPM Chapter 351.
Specifically, Section B-2a of Appendix
B, in part, contains longstanding
provisions that require agencies to
advise employees who have received
specific reduction in force notices of
their right to priority consideration
under the reemployment priority list and
the Displaced Employee Program. (For
reference, the Displaced Employee
Program is covered in Subpart C of Part
330 of this title.)

After consideration of the material in
Section B-2a of Appendix B, we found
that there was a need to properly
implement these mandatory provisions
through Part 351 of this title.
Accordingly, we have added a new
§ 351.808 which provides that each
employee who receives a specific notice
of separation under Part 351 of this title
must be given information concerning
his or her right to priority consideration
for reemployment under the provisions
of Subparts B and C of Part 330 of this
title.
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Two agencies suggested that we
further clarify the conditions under
which employees become eligible to be
entered on the reemployment priority
list. We agree that further clarification
would be useful since we generally
receive a significant number of inquiries
asking for this information. Accordingly,
we have revised proposed § 351.1002(a)
to state that each group I or group II
employee who receives a specific notice
of separation from a competitive
position under Part 351 of this title is
entered on the reemployment priority
list. We also clarify that the
reemployment priority list only includes
employees separated from competitive,
as distinguished from excepted,
positions. To further clarify the
conditions under which the names of
employees are entered on the
reemployment priority list, we
subdivided certain material set forth in
proposed § 351.1003 (a) and (b) into new
paragraphs § 351.1003(a)(1)-(4) and
§ 351.1003(b)(1)-(5).

One agency suggested that we revise
proposed § 351.1003(b) to provide that
an other-than-full-time employee would
be entered on the reemployment priority
list if the employee declined assignment
under Subpart G of Part 351 of this title
to a position with the same type of work
schedule (e.g., part-time, intermittent, or
seasonal). The same agency
recommended that we revise proposed
§§ 351.1003(b) and 351.1004(d)(2) to
provide that the eligibility of an other-
than-full-time employee to be entered or
maintained on the reemployment
priority list would not be based upon the
employee’s regularly scheduled
administrative workweek. For reference,
our proposed §§ 351.1003(b) and
351.1004(b)(2) both made reference to
the regularly scheduled administrative
workweek, but not the type of work
schedule, of an other-than-full-time
employee.

After consideration of the agency's
suggestions, we have revised
§ 351.1003(b) to provide, in
§ 351.1003(b)(1), that a group I or group
11 other-than-full-time employee is
entered on the reemployment priority
list unless he or she has declined
assignment to a position that is of the
same type work schedule as the position
from which the employee was
separated. However, we also believe
that the reemployment priority list
should include an other-than-full-time
employee who has declined assignment
to a position with a regularly scheduled
administrative workweek that is lower
than that of the position from which the
employee was separated. Therefore, we
did not delete the references to

“regularly scheduled administrative
workweek" that were set forth in
§§ 351.1003(b) and 351.1004(b)(2).

One agency suggested that we revise
proposed § 351.1005(a) to clarify that the
name of a group I or group Il employee
who receives a notice of separation
under Part 351 of this title from a
competitive position located in Alaska
or overseas, except in certain
circumstances, is entered on the
reemployment priority list for the area in
which the position from which the
employee was separated is located. We
agree that a further revision of this
material would be useful and have
accordingly clarified the material.

One union suggested that we revise
proposed § 351.1004(a) to provide that a
group Il employee remains on the
reemployment priority list for two years
from the date he or she is separated
under Part 351 of this title. For reference,
OPM's present provisions in
§ 351.1001(a) covering the establishment
and maintenance of the reemployment
priority list provide that the name of a
group I employee remains on the
reemployment priority list for two years,
and the name of a group II employee
remains on the list for one year.

After consideration of this union's
suggestion, we have decided not to
revise § 351.1004(a) to change the
duration of eligibility for an employee in
group IL The provisions in proposed
§ 351.1004(a) reflect longstanding OPM
policy, and are based upon the principle
that an employee in group I has
permanent status and is thus entitled to
additional consideration for
reemployment over that given to an
employee in group IL

The same union and one agency also
noted that the reemployment priority list
only covers positions in any agency
within a particularly commuting area.
The union suggested that OPM develop
regulations providing for an agency-
wide reemployment priority list while
the agency suggested that OPM permit
agencies to place employees on the
reemployment priority list in any
locations for which the employee is
available.

At present we see no need to require
agencies to extend the coverage of the
reemployment priority list beyond the
commuting area of a particular agency.
However, certain agencies, such as the
Department of Defense, have developed
extensive placement programs and
systems, OPM is available to assist any
agencies who wish to extend the scope
of their placement programs beyond that
required under Subparts B and C of Part
330 of this title, and Subpart ] of Part 351
of this title.

Explanation of Final Regulations

The following changes in Title 5, Code
of Federal Regulations, are now made
final:

(1) Section 330.201(c) is revised to
clarify that, in making appointments
from the reemployment priority list, the
appointing officer may select persons in
a subgroup without regard to the order
of retention standing within the
subgroup.

(2) Section 330.201(f) is added. Section
330.201(f)(1) provides that, in making
appointments from the reemployment
priority list, an agency considers full-
time employees only for full-time
positions, and other-than-full-time

. employees only for other-than-full-time

positions, except as provided in
§ 330.201(f)(2).

Section 330.201(f)(2) provides that an
agency, at its discretion, may adopt
administrative assignment provisions to
consider employees for selection from
the reemployment priority list under the
following conditions:

(a) Full-time employees may be
considered for other-than-full-time
positions if there are no other-than-full-
time employees on the reemployment
priority list who are qualified and
available; and

(b) Other-than-full-time employees
may be considered for full-time
positions if there are no full-time
employees on the reemployment priority
list who are qualified and available.

(3) Section 330.201(g) is added for
reference. Specifically, § 330.201(g)
explains that Subpart ] of Part 351 of
this title covers the establishment and
maintenance of the reemployment
priority list.

(4) Section 351.808 is added. Section
351.808 provides that an employee who
receives a specific notice of separation
under Part 351 of this title must be given
information concerning his or her right
to consideration for reemployment
under the provisions of Subparts B and
C of Part 330 of this title. The
information concerning consideration
for reemployment should be included in
or with the specific reduction in force
notice; otherwise, a separate
supplemental notice containing this
information is given to the employee.

(5) Subpart J of Part 351 is revised.
Subpart | formerly consisted of
§ 351.1001 (a) and (b). The new
§ 351.1001 reorganizes material formerly
contained in § 351.1001(a) to clarify
agency responsibility for the
establishment and maintenance of the
reemployment priority list.

(6) Section 351.1002 (a), (b), and (c) are
added. Section 351.1002 (a) and (b)
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reorganize and clarify material formerly
contained in § 351.1001(a). In addition,
§351.1002(a) now clearly provides that
the name of each group I and group II
employee who receives.a specific
reduction in force notice of separation
from a competitive service position is
entered on the reemployment priority

list.
Section 351.1002(c) explains that

Subpart B of Part 330 of this title covers
appointment from the reemployment
priority list. This change is being
proposed in response to requests by
agencies that OPM provide a reference
to Subpart B of Part 330 of this title in
Subpart I of Part 351.

(7) Section 351.1003 (a) and (b) are
added. Section 351.1003(a) reorganizes
and clarifies material formerly
contained in § 351.1001(a). In addition,
§ 351.1003(a) contains new material
clarifying that an employee's eligibility
to be placed on the reemployment
priority list is, in part, based upon an
offer of assignment under Subpart G of
this part. This proposed change reflects
present policy, and clarifies the purpose
and applicability of the reemployment
priority list.

Section 351.1003(b) contains new
material clarifying that an other-than-
full-time employee's eligibility to be
placed on the reemployment priority list
is also, in part, based upon an offer of
assignment under Subpart G of this part.
Again, this proposed change reflects
current policy, and clarifies the purpose
and applicability of the reemployment
priority list.

Final § 351.1003(b) also provides that
the name of an other-than-full-time
employee is entered on the
reemployment priority list unless the
employee, in part, declined assignment
to an other-than-full-time position that is
of the same type work schedule (i.e.,
part-time, intermittent, or seasonal) as
the position from which the employee
was separated. This provision was
developed from comments received
concerning the proposed regulations
published on July 22, 1980, and is
another effort to ensure that other-than-
full-time employees have the same rights
under Part 351 as full-time employees.

(8) Section 351.1004 (a), (b), (c), and
(d) are added. Section 351.1004
reorganizes and clarifies material -
formerly contained in § 351.1001(a).

(9) Section 351.1005 (a), (b), and (c) are
added. Section 351.1005 reorganizes and
clarifies material formerly contained in
§ 351.1001(b).

Information Concerning Other Recent
Changes to Part 351 of This Title

On August 27, 1980, OPM issued FPM
Bulletin 351-18, which listed all of the

proposed and final changes to the
regulations in Part 351 of this title that
were published in the Federal Register
in 1979 and to that date in 1980. As
noted in the FPM Bulletin, OPM plans to
publish the revised Part 351 of this title
in the Federal Register after these
regulations covering the reemployment
priority list become final. Agencies will
then have access to all of the
substantive changes in Part 351 of this
title with a minimum of delay.

OPM has determined that this is a
significant regulation for the purposes of
E.O. 12044.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.
Accordingly, Title 5, Code of Federal
Regulations, is amended as follows:

PART 330 RECRUITMENT,
SELECTION, AND PLACEMENT
(GENERAL)

1) In § 330.201 paragraph (c) is revised
and paragraphs (f) and (g) added to read
as follows:

§330.201 Priority in filling vacancies.
- * - - >

(c) In selection from a reemployment
priority list, an agency shall give
preference to tenure group I employees
over tenure group Il employees, and to
qualified preference eligibles over
nonpreference eligibles within each
tenure group. An appointing officer may
select persons in a subgroup without
regard to order of retention standing
within the subgroup.

(f)(1) In selection from a
reemployment priority list, an agency
considers full-time employees only for
full-time positions, and other-than-full-
time employees only for other-than-full-
time positions, except as provided in
subparagraph (2) of this section.

(2) An agency, at its discretion, may
adopt administrative provisions to
consider employees for selection from a
reemployment priority list under the
following conditions:

(i) Full-time employees may be
considered for other-than-full-time
positions if there are no other-than-full-
time employees on the reemployment
priority list who are qualified and
available; and

(ii) Other-than-full-time employees
may be considered for full-time
positions if there are no full-time
employees on the reemployment priority
list who are qualified and available.

(g) Subpart ] of Part 351 of this title
covers the establishment and
maintenance of the reemployment
priority list.

(5 U.S.C. 3315)

2) Section 351.808 is added to read as
follows:

§351.808 Notice concerning
consideration for reemployment.

An employee who recieves a specific
notice of separation under this part must
be given information concerning his or
her right to consideration for
reemployment under the provisions of
Subparts B and C of Part 330 of this title.
This information is in addition to that
specified in § 351.802. The information
concerning consideration for
reemployment should be included in or
with the specific reduction in force
notice; otherwise, a separate
supplemental notice covering this
information must be given to the
employee.

PART 351—REDUCTION IN FORCE

3) Subpart | of Part 351 is revised to
read as follows:

Subpart J—Reemployment Priority List

Sec.

351,1001 Establishment and maintenance of
the reemployment priority list.

351.1002 Persons covered.

3511003 Employee eligibility.

351.1004 Duration of eligibility.

8511005 Operation of the list in Alaska or
overseas.

Authority: 5 U.S.C, 1302, 3315.

Subpart J—Reemployment Priority
List

§ 351.1001 Establishment and
maintenance of the reemployment priority
list.

Each agency shall establish and
maintain a reemployment priority list for
each commuting area in which it
separates group I or group Il employees
from competitive positions under this
part.

§351.1002 Persons covered.

(a) The name of each group I or group
II employee who receives a specific
notice of separation from a competitive
position (as distinguished from an
excepted position) under this part is
lentered on the reemployment priority

ist.

(b) This priority extends to all
competitive positions in the commuting
area for which the employee is qualified
and available, except as provided in
§ 351.1005.

(c) Subpart B of Part 330 of this title
covers appointment from the
reemployment priority list.

§351.1003 Employee eligibility.
(a) A full-time group I or group Il
employee is entered on the
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reemployment priority list unless he or
she has declined assignment under
Subpart G of this part to a position that:

(1) Is full-time;

(2) Is competitive;

(3) Is nontemporary; and

(4) Has a representative rate no lower
than that of the position from which the
employee was separated.

(b) An other-than-full-time group I or
group Il employee is entered on the
reemployment priority list unless he or
she has declined assignment under
Subpart G of this part to an other-than-
full-time position that:

(1) Is of the same type work schedule
(i.e., part-time, intermittent, or seasonal)
as the position from which the employee
was separated;

(2) Is competitive;

(3) Is nontemporary;

(4) Has a representative rate no lower
than that of the position from which the
employee was separated; and

(5) Has a regularly scheduled
administrative workweek no lower than
that or the position from which the
employee was separated.

§ 351.1004 Duration of eligibility.

(a) The name of a group I employee
remains on the reemployment priority
list for 2 years, and a group Il
employee's name for 1 year, from the
date he or she was separated.

(b) An employee’s name is deleted
from the reemployment priority list
when the employee submits a written
request to the agency asking that his or
her name be deleted.

{c) A full-time employee's name is
also deleted from the reemployment
priority list when the employee:

(1) Accepts a non-temporary, full-time,
competitive position; or

(2) Declines under this subpart a full-
time, nontemporary, competitive
position with a representative rate the
same as, or higher than, that of the
position from which he or she was
separated under this part.

(d) An other-than-full-time employee's
name is also deleted from the
reemployment priority list when the
employee:

(1) Accepts a nontemporary
competitive position; or

(2) Declines under this subpart a
nontemporary, competitive position with
a representative rate, and regularly
scheduled administrative workweek, the
same as or higher than that of the
position from which the employee was
separated under this part.

§351.1005 Operation of the list in Alaska
and overseas.

{a) The name of each group I or group
11 employee who receives a notice of

separation under this part from a
competitive position in Alsaka or
overseas is entered on the
reemployment priority list for the area in
which the position from which
separated is located, except when:

{1) The employee leaves that area; or

(2) The agency has a general program
for rotating employees between
overseas areas and the United States
and the employee's immediately
preceding overseas services or
residence, combined with prospective
overseas service under available
appointments, exceeds the maximum
duration of an overseas duty tour in the
agency's rotation program.

{(b) Upon his or her written request,
the name of an employee who leaves the
area is entered on the agency's
reemployment priority list for:

(1) The commuting area from which he
or she was employed for Alaskan or
overseas service; or

(2) Another area, except in Alaska or
overseas, that is mutually acceptable to
the employee and the agency.

(c) In addition to any of the reasons,
as appropriate, in § 351.1004(b), (c), or
(d), for deleting an employee’s name
from the reemployment priority list, the
name of an employee is deleted from an
Alaskan or overseas reemployment
priority list when the employee:

(1) Leaves the area covered by that
list; or

(2) Becomes disqualified for overseas
appointment because of his or her
previous service or residence.

(5 U.S.C. 1902, 3315)
|FR Doc. 80-40492 Filed 12-20-80: 8:45 am|
BILLING CODE 6325-01-M

5 CFR Part 536

Grade and Pay Retention

AGeNcY: Office of Personnel
Management.

ACTION: Final rule.

summaRy: The Office of Personnel
Management (OPM) is issuing final
regulations to implement the grade and
pay retention provisions of the Civil
Service Reform Act of 1978.

EFFECTIVE DATE: January 29, 1881,

FOR FURTHER INFORMATION CONTACT:
Larry Holman, 202-632-6127, or Jan
Karicher, 202-632-4634.
SUPPLEMENTARY INFORMATION: Interim
regulations, effective on the first day of
the first applicable pay period beginning
on or after January 11, 1979, were
published in the Federal Register on
March 2, 1979 (44 FR 117741). OPM
proposed final regulations in this area
which were published in the Federal

Register for a 60-day comment period on
June 17, 1980 (45 FR 40990). Based on
comments received from Federal
agencies, several labor organization
representatives and individuals, OPM
has made several revisions to the
proposed regulations.

Subpart A

With only two exceptions, the intent
of the proposed regulations to redelegate
authority to agency heads to determine
circumstances under which grade or pay
retention should be extended was
acceptable to the respondents. Those
opposed felt the redelegation was too
vague and open to inconsistent
application. We have clarified the
language pertinent to the redelegation.
The term, “management-initiated
action," has been dropped from
§ 536,102, 536.103, and 536.206. With
regard to grade retention, the language
was simplified to show that
management’s authority is limited to
downgrades during reorganizations and
reclassifications, The term,
“reorganization,” has been defined to
further identify the bounds of the
redelegation. More important, the
redelegation still better recognizes the
necessity for agency heads to decide
what circumstances, outside those
prescribed by the law, warrant grade or
pay retention in order to promote the
efficiency of their operations.

In response to several separate
comments, § 536.104 has been extended
to include several specific
circumstances warranting pay retention.
The first calls for pay retention when an
employee is downgraded in a reduction
in force or reclassification but does not
meet the eligibility requirements for
grade retention. This extension was
included in the interim rgulations. The
second extends pay retention to an
employee whose basic pay is a special
rate moved by management to a lesser
special rate position or to a non-special
rate position. This circumstance was
covered in the interim regulations under
§ 536.212(a)(2), “* * * reassignmenttoa
position in a different pay schedule.”

Some concern was expressed with the
term “placement” in the extension of
pay retention. The concern was that any
movement by an employee in the
specified circumstances would warrant
coverage. In fact, in any potential
entitlement to grade or pay retention,
the limitations of the exclusions in
§ 536.105, especially, "is reduced in
grade or pay . . . at the employee’s
request," means that the placement must
be caused or influenced by management.
This implies that the movement is
beyond the employee's control and/or to
further the mission of the agency.
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Similarly an individual commented
that OPM should not extend pay
retention to prevailing rate employees
who move from a high to lower wage
area. This extension, like the others, is
generally for an action which is caused
or influenced by management and is not
strictly “at the employee’s request.”
Furthermore, it recognizes the needs of
management to sometimes move
employees to promote an efficient
organziation without adversely affecting
employees. The extension is, therefore,
still included.

Several changes or additions have
been made to § 536.102 other than the
addition of “reorganization.” “Rate of
basic pay" has been amended to show
that the night and environmental
differentials for prevailing rate
employees are not included in basic pay
protected by grade or pay retention.
“Representative rate" now includes the
representative rate for a Senior
Executive Service employee. “Rate
schedule' has been added here and
where appropriate throughout Part 536
for use in situations where the
movement is not between pay schedules
but between rates within a schedule,
e.g., special rate movement.

“Temporary reassignment” in both
§ 536.102 and 536.105 was questioned by
a commenter as unnecessary because
reassignment implies no promotion or
demotion. While this is generally
correct, these reassignments can result
in pay adjustments, e.g., reassignment to
a special rate position or to a higher or
lower wage area. The result could be a
pay discrepancy which might raise
questions of entitlement and, therefore,
create the necessity for its use. A
suggestion to define “‘covered pay
system" was not adopted because the
term was not used in these regulations.

In § 536.105, the most significant
change was the altering of the exclusion
of non-appropriated fund employees.
The only non-appropriated fund
employees now excluded are those
covered under § 2105(c) of title 5, United
States Code, i.e., those in Department of
Defense and Coast Guard nonprevailing
rate positions. Non-appropriated fund
employees, other than those in DOD and
the Coast Guard, are covered for most
benefit purposes. It is, therefore,
consistent to cover them for grade and
pay retention.

Several comments suggested we
increase the scope of coverage beyond
reorganizations and reclassifications for
grade retention and to change eligibility
requirements from the position being
classified for 1 year to the employee
being in the position for 1 year. OPM has
not adopted these because our ability to
regulate this benefit does not allow us to

change the intent of the law. We have
also not included a restatement of the
law or of sections 5337 and 5345 of title
5, which were repealed, because we feel
the soon to be released Federal
Personnel Manual guidance on grade
and pay retention will provide the
necessary background. This guidance
should also provide information on
movements between agencies creating
grade retention entitlements and further
explain the 52-week/1 year eligibility
requirements, both of which raised
questions,

A significant question was raised
regarding potential entitlement to pay
retention when an employee waives
grade retention or when an employee
requests a demotion for ill health or
similar circumstances. In the former
case, OPM’s position is that once an
employee waives grade retention, the
employee removes management's
influence over the particular action
against the employee. Any ensuing loss
of pay would be as a result of an
employee request and no pay retention
could be granted even under the
agency'’s authority. In the latter case
these demotions are also at the
employee’s request unless the agency
has already informed the employee that
action to downgrade will be taken for
non-disciplinary reasons of ill health
and the agency offers another position.
The agency could then grant pay
retention under its authority.

Subpart B

Section 536.202(a) of the proposed
regulations has been made a separate
section, § 536.201. This reflects the fact
that this method of comparing grades
and rates is necessary not only for
determining grade retention entitlement
but also whether the 52-week/1 year at
a higher grade requirement has been
met, whether a demotion has occurred,
or whether an employee has declined an
offer at, or been placed in, a grade equal
to or greater than the retained grade.
This change required renumbering the
sections of the entire subpart.

Several changes were made to the
section on determining the rate of basic
pay. The language of the section was
clarified to show what rate of basic pay,
including a special rate under 5 U.S.C.
5303, is used to determine pay retention
entitlement. The language change also
reflects the fact that we will issue
regulations shortly as Part 532 for setting
pay in the Federal Wage System, when
grade and pay retention entitlement
terminates.

A paragraph has been added to show
that any employee on pay retention
receives only 50 percent of the annual
comparability increase. This paragraph

also demonstrates that this rule only
applied to employees on pay retention
and only affects increases in the
scheduled rates of a position.

Section 536.204(c) of the proposed
regulations has been changed as the
result of several comments to place an
employee who is on pay retention at the
maximum rate of the range of the new
position when, after receiving only 50
percent of increases in scheduled rates,
the employee's pay can be found within
the rate range of the new position. This
was the rule of the interim regulations.
This 50 percent rule is designed only to
move the employee into the rate range
of the new position and not to adversely
affect the employee any more than is
necessary.

Several changes have been made to
the section describing the criteria for a
reasonable offer. The employee must
now be informed of his or her right to
appeal to OPM the reasonableness of
the offer. This provision is similar to
other regulations which require an
agency to inform employees of their
appeal rights. The language has also
been changed to show that the offered
position must be at least equal in tenure
to the position the grade or pay of which
is being protected. This change protects
the employee who moves during a
period of grade or pay retention but is
not offered a position whose tenure is
equal to or higher than the position
which created the entitlement.

OPM has removed the necessity that
the employee meets the qualification
requirements of the offered position.
This is in keeping with regulations
regarding reductions in force which
allow agencies to waive qualifications
in order to place employees. Staffing
guidance in the Federal Personnel
Manual will reflect the fact that
qualifications may be waived when
grade or pay retention is involved.

“Commuting area” was not defined
because we believe that the current
language allows the affected employee
the maximum possible protection in an
appeal. Designating a specific radius
does not fully take into account other
transportation circumstances which may
affect the reasonableness of an offer.

Several issues were raised concerning
the factors for terminating eligibility
and/or entitlement to grade and pay
retention. Specifically at issue was the
extent of the priority placement program
provision in grade retention situations.
The provision has been extended to
include an employee who does not fully
comply with written agency
requirements of a priority placement
program. These requirements can range
from formally placing one's name in the
program to actively participating in the
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program, e.g., filing SF-171's. This
ensures maximum effort by the
employee to return as quickly as
possible to a proper grade or pay level
position. This balances management's
requirement under § 536.301 to establish
placement and-classification plans. This
prompt return to the proper level
recognizes the intent of the law. A
similar provision was not added to pay
retention situations because of OPM's
lack of authority in this area, e.g.,
restrictions imposed by the statutory
construction of section 5363 of title 5,
U.S. Code. These restrictions also
prevent significant changes in the
cessation factors imposed by the law.

These cessation factors for grade
retention have also been amended to
show that an employee is not declining
a reasonable offer when the employee
requests a lower graded position than
the reduction-in-force position rather
than displace another employee. This
change avoids harmful and widespread
displacement and is in keeping with the
intent of the delegation of this authority
to agency heads.

Subpart C

The section reserved for grade and
pay retention under the merit pay
system was determined unnecessary
because merit pay employees will be
treated the same as General Schedule
employees for grade and pay retention
purposes. In its place is a section
establishing a legal basis for OPM
requiring agencies with affected .
employees to have classification and
placement plans. Again, these plans
promote the intent of the law, i.e., to
return the employee to the proper grade
or pay level as quickly as possible.

OPM has adjusted the time period for
filing an appeal of the termination of
benefits because of the employee's
declination of a reasonable offer. It will
now be 20 calendar days to conform to
the appeal period used by the Merit
Systems Protection Board. We decided
not to include under this appeal right the
termination of benefits due to an
employee's failure to fully participate in
a priority placement program. These
disputes will be based on detailed
agency policy and can be better setiled
within the affected agency through the
internal agency grievance procedures or
procedures negotiated in labor
contracts.

Throughout the regulations several
small nonsubstantive changes were
made in language to clarify issues and
alleviate confusion raised in the
comments. Several comments were not
accepted for changes in the regulations
themselves because we feel the
guidance soon to be issued in the

Federal Personnel Manual will take
these comments into account and clarify
issues in this area.

OPM has determined that these are
significant regulations for the purposes
of E.O. 12044.

Office of Personnel Management.
JoAnn B. Platter,
Assistant Issuance System Manager.

Accordingly, the Office of Personnel
Management is revising Part 536 of Title
5, Code of Federal Regulations, to read
as follows:

PART 536—GRADE AND PAY
RETENTION

Subpart A—Definitions, Coverage and
Applicability

Sec.

536.101 General.

536.102 Definitions.

536.103 Coverage and applicability of grade
retention.

538.104 Coverage and applicability of pay
retention.

536.105 Exclusions.

Subpart B—Determination of Retained

Grade and Rate of Basic Pay; Loss of, or

Termination of Eligibility

536,201 Comparison of grades in different
pay schedules or pay systems.

536.202 Period of grade retention.

536.203 Determination of retained grade.

536,204 Determination of applicable rate
schedule.

536,205 Determination of rate of basic pay.

536.206 Criteria for a “reasonable offer.”

536.207 Loss of eligibility for grade
retention.

536.208 Termination of grade retention.

536.209 Loss of eligibility for, or termination
of, pay retention.

Subpart C—Miscellaneous Provisions

536.301 Placement and classification plans.

536.302 Appeal of termination of benefits
because of reasonable offer.

536.303 Documentation.

536.304 lIssuance of employee letters.

536.305 Effect of grade retention on quota
spaces.

536.306 Retroactive entitlement.

Authority: 5 U.S.C. 5361-5366, Pub. L. 95-
454,

Subpart A—Definitions; Coverage and
Applicability

§536.101 General.

(a) Title VIII of Pub. L, 95-454 (The
Civil Service Reform Act of 1978)
provides that an employee who is
placed in a lower grade as a result of
reduction-in-force procedures, or whose
position is reduced in grade as a result
of reclassification of the position, is
entitled to retain for a period of 2 years
the grade held immediately before that
placement or reduction. It also provides
the authority for granting an employee

indefinite pay retention, In addition to
specifying criteria and conditions for the
application of the grade and pay
retention provisions, the law authorizes
the Office of Personnel Management to
extend the application of these
provisions to other individuals and
situations to which they would not
otherwise apply.

(b) This part contains the
regulations—including extensions,
conditions, criteria, and procedures—
which the Office of Personnel
Management has prescribed for the
administration of grade and pay
retention. This part supplements and
implements the provisions of 5 U.S.C,
5361-5366, and section 801(b) of Pub. L.
95-454, and must be read together with
those sections of law.

§ 536.102 Definitions.

For the purposes of this part:

“Demotion at an employee's request”
means a reduction in grade:

(1) Which is initiated by the employee
for his or her benefit, convenience or
personal advantage, including consent
to a demotion in lieu of one for personal
cause, and

(2) Which is not caused orinfluenced
by a management action.

“Demotion for personal cause” means
a reduction in grade based on the
conduct, character, or unacceptable
performance of an employee.

“Employee" means an employee as
defined in 5 U.S.C. 5361 and also an
individual who is moved from a position
which is not under a covered pay
schedule to a position which is under a
covered pay schedule provided that the
individual’s employment immediately
prior to the move was on other than a
temporary or term basis.

“Employment on a temporary or term
basis” means employment under an
appointment having a definite time
limitation or designated as temporary or
term.

“Rate of basic pay" means, for any
pay system, the rate of pay fixed by law
or administrative action for the position
held by an employee before any
deductions and exclusive of additional
pay or any kind such as night or
environmental differentials in the case
of a prevailing rate employee.

“Rate schedule” means a specific set
of rates within a pay schedule.

“Reorganization” means the planned
elimination, addition or redistribution of
functions or duties either wholly within
an agency or between agencies.

“Representative rate" means:

(1) The fourth rate of the grade in the
case of a position under the General
Schedule including the fourth rate of the
corresponding grade of the General
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Schedule in the case of a position under
the merit pay system established by
chapter 54 of title 5, United States Code,
the single rate of G5-18; or the
individual's rate under the Senior
Executive Service:

(2) The second rate of the grade of a
position under a regular prevailing rate
schedule established under subchapter
iV of chapter 53 of title 5, United States
Code, or in the case of a position with a
single rate, the single rate of that
position; or

(3) The rate designated as
representative of the position by the
agency responsible for establishing and
adjusting the schedule in the case of a
position under a schedule different from
those covered in paragraph (1) or (2), of
this section.

“Temporary promotion" means a
promotion with a definite time
limitation, and one which the individual
is informed in advance is temporary and
would normally require that the
individual return to his or her permanent
position at the expiration of that
promotion.

“Temporary reassignment” means a
reassignment with a definite time
limitation, and one which the individual
is informed in advance is temporary and
would normally require that the
individual return to his or her permanent
position at the expiration of that
reassignment.

§536.103 Coverage and applicability of
grade retention.

(a) Grade retention shall apply te an
employee who moves to a position in a
covered pay schedule which is lower
graded than the position held
immediately prior to the demotion in the
following circumstances:

(1) As a result of reduction-in-force
procedures; or

(2) As a result of a reclassification
process.

(b) Except as otherwise covered in
paragraph (a) of this section, the head of
the agency may offer grade retention to
eligible employees who are or might be
reduced in grade as the result of a
reorganization or reclassification
decision announced by management in
writing. When an employee is offered a
position with grade retention in
anticipation of a reduction in grade, the
agency shall inform the employee in
writing that acceptance of the position is
not required and that declination of the
offer has no effect on the employee's
entitlement to grade retention under

paragraph (a) of this section if he or she
is actually moved to a lower graded
position.

(c)(1) An employee who, immediately
prior to being placed in a lower graded

position as a result of reduction-in-force
procedures, is in a position under a
covered pay schedule, is eligible for
grade retention only if the employee has
served for 52 consecutive weeks or more
in position(s) under a covered pay
schedule at a grade(s) higher than the
position in which the employee is
placed.

(2) An employee is eligible for grade
retention when his or her position has
been reclassified at a lower grade only if
the position which is being reduced had
been classified at a higher grade(s) for a
continuous period of at least 1 year
immediately before the reduction.

(3) In situations other than those
covered in paragraphs (c)(1) and (¢)(2) of
this section, an employee is eligible for
grade retention if he or she, immediately
prior to being placed in the lower grade,
has served in a position in any pay
schedule for 52 consecutive weeks or
more provided that the service was in
an agency as defined in 5 U.S.C. 5102 at
a grade(s) higher than the position in
which the employee is placed.

§536.104 Coverage and applicability of
pay retention.

(a) Pay retention shall apply to any
employee whose rate of basic pay would
otherwise be reduced:

(1) As the result of the expiration of
the 2-year period of grade retention; or

(2) As a result of reduction-in-force or
reclassification when the employee does
not meet the eligibility requirement for
grade retention; or

(3) As a result of the reduction or
elimination of scheduled rates, except
those reflecting a decrease in the level
of prevailing rates as determined by a
wage survey, or as a result of the
reduction or elimination of special
schedules or special rates; or

(4) As a result of the placement of an
employee into a non-special rate
position or into a lower special rate
position from a special rate position; or

(5) As a result of the placement of an
employee in a position in a lower wage
area or in a position in a different pay
schedule; or

(6) As a result of the placement of the
employee in a formal employee
development program generally utilized
Governmentwide: Upward Mobility,
Apprenticeship, and Career Intern
Programs.

(b) Except as otherwise covered in
paragraph (a) of this section, the head of
the agency may provide pay retention to
eligible employees whose rates of basic
pay would otherwise be reduced as the
result of a management action.

§536.105 Exclusions

(a) Grade and pay retention shall not
apply to an employee who:

(1) Moves from a position which is not
in an agency as defined in 5 U.S.C. 5102;
or

(2) Is identified under 5 U.S.C. 2105(c)
except prevailing rate employees |
included under 5 U.S.C. 5361; or

(3) Is reduced in grade or pay for
personal cause or at the employee’s
request; or

(4) Does not satisfactorily complete
the probationary period prescribed by &
U.S.C. 3321(a)(2), and, as a result, is
removed from a supervisory or
managerial position.

{b) An employee's entitlement to
grade or pay retention is not affected by
a temporary promotion or temporary
reassignment. However, an employee
serving under a temporary promotion or
temporary reassignment may not retain
a grade or rate of basic pay held during
the temporary promotion or temporary
reassignment.

Subpart B—~Determination of Retained
Grade and Rate of Basic Pay; Loss of,
or Termination of Eligibility

§536.201 Comparison of grades in
different pay schedules or pay systems.

For the purpose of determining
whether the grade of a position is equal
to, higher than, or lower than the grade
of another position in movements
between pay schedules or pay systems,
the representative rates of the positions
will be compared.

§ 536.202 Period of grade retention.

(a) An employee entitled to grade
retention is entitled to retain that grade
for 2 years beginning on the date the
employee is placed in the lower graded
position.

(b) If, during a 2-year period of grade
retention, an employee is further
reduced in grade under circumstances
also entitling the employee to grade
retention, the employee shall continue to
retain the previous retained grade for
the remainder of the previous 2-year
retention period. At the end of that
period, the employee shall be entitled to
retain the grade of the position from
which the further reduction in grade was
made, until 2 years have passed from
the date of the further reduction in
grade.

§ 536.203 Determination of retained
graded.

(a) An employee who is in a position
under a covered pay schedule
immediately prior to the action which
gives entitlement to grade retention
shall retain the grade held immediately
prior to the action.
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(b) An employee who is in a position
not under a covered pay schedule
immediatley prior to the action which
gives entitlement to grade retention
shall retain:

(1) The lowest grade of the covered
pay schedule in which placed which has
a representative rate equal to or higher
than the representative rate of the grade
held immediately prior to that
placement; or

(2) The highest grade of the covered
pay schedule in which placed, if there is
no grade in the covered pay schedule
with a representative rate equal to or
higher than the representative rate held
immediately prior to that placement.

§ 536.204 Determination of applicable rate
schedule.

(a) When an employee entitled to
grade retention is placed in a position in
a different geographical area, the rate
schedule which applies to the employee
is the rate schedule in the new
geographical area.

(b) When an employee entitled to
grade retention is placed in a position in,
or his or her position is changed to, a
different occupational series, the rate
schedule which applies to the individual
is the rate schedule for the new
occupational series.

§536.205 Determination of rate of basic
pay.

(a) When an employee becomes
entitled to grade retention, or moves to
another position during a period of
grade retention under conditions which
permit continuation of the grade
retention entitlement, the employee is
entitled to the greatest of:

(1) His or her rate of basic pay before
the movement, or

(2) The rate of basic pay from the
applicable rate schedule for the grade
and step (or relative position within a
range of rates under the merit pay
system) held by the employee before the
movement, or

(3) The lowest rate of basic pay from
the applicable rate schedule for the
retained grade which equals or exceeds
the employee's rate of basic pay before
the movement.

(b)(1) When an employee becomes
entitled to pay retention, or moves to
another position while receiving pay
retention, the employee’s rate of basic
pay immediately prior to eligibility or
movement shall be compared with the
range of rates of basic pay for the
position to be occupied by the employee
upon this eligibility or movement.

(2) The employee is entitled to the
lowest rate of basic pay in the position
to be occupied upon the eligibility or
movement which equals or exceeds his

or her rate of basic pay immediately
prior to the eligibility or movement. If
the rate of basic pay can be
accommodated in the rate range of the
latter position, pay retention does not
apply.

(3) If the employee’s rate of basic pay
immediately prior to the pay retention
exceeds the maximum rate of the
position to be occupied when he or she
becomes entitled to pay retention, the
employee is entitled to the lower of:

(i) The rate of basic pay payable to
the employee immediately before the
reduction in pay; or

(i) 150 percent of the maximum rate
of basic pay payable for the new grade.

(c) When an increase in the scheduled
rates of the grade of the employee's
position occurs while the employee is
under pay retention, the employee is
entitled to 50 percent of the amount of
the increase in the maximum rate of
basic pay payable for the grade of the
employee's current position.

(d) When, as a result of an increase in
the scheduled rate(s) of the grade of the
employee's position, an employee’s
retained rate of basic pay becomes
equal to or lower than the maximum
rate of that grade, the employee is
entitled to the maximum rate of that
grade and pay retention ceases.

(e) An employee who is serving on a
temporary promotion at the time he or
she becomes eligible for pay retention is
entitled to retain the rate of basic pay
which he or she would have been
receiving at that time had the temporary
promotion not occurred.

(f) When an employee’s entitlement to
grade or pay retention terminates, the
employee's rate of basic pay shall be set
in accordance with the provisions of
Parts 531 and 532 of this title unless:

(1) Grade retention is being
terminated as a result of the expiration
of the 2-year retention period; or

(2) The employee is moved to a grade
equal to or greater than the retained
grade; or

(3) The employee is entitled to a
higher rate of basic pay under
paragraphs (b) or (d) of this section.

§ 536.206 Criteria for a “reasonable offer”.

For the purposes of this part, an offer
of a position, in order to be considered a
reasonable one, must fulfill the
following conditions:

(1) The offer must be in writing, and
must include an official position
description of the offered position; and

(2) The offer must inform the
employee that an entitlement to grade or
pay retention will be terminated if the
offer is declined and that the employee
may appeal the reasonableness of the
offer as provided in § 536.302; and

(3) The offered position must be of
tenure equal to or greater than that of
the position creating the grade or pay
retention entitlement; and

(4) The offered position must be in an
agency, as defined in 5 U.S.C. 5102,
although not necessarily in the same
agency in which the employee is serving
at the time of the offer; and

(5) The offered position must be full-
time, unless the employee's position
immediately before the change creating
entitlement to grade or pay retention
was less than full-time, in which case
the offered position must have a work
schedule of no less time than that of the
position held before the change; and

(6) The offered position must be in the
same commuting area as the employee's
position immediately before the offer,
unless the employee is subject to a
mobility agreement or a published
agency policy which requires employee
mobility.

§ 536.207 Loss of eligibility for grade
retention.

(a) Eligibility for grade retention as a
result of entitlement under § 536,103(a)
of this part ceases if any of the following
conditions occurs at any time after the
employee receives written notice of the
reduction in grade action, but before the
commencement of the 2-year period of
grade retention:

(1) The employee has a break in
service of 1 workday or more; or

(2) The employee is demoted for
personal cause or at the employee’s
request; or

(3) The employee is placed in, or
declines a reasonable offer of, a position
the grade of which is equal to or higher
than the retained grade; or

(4) The employee elects in writing to
terminate the benefits of grade
retention.

(b) Eligibility for grade retention as a
result of entitlement under § 536.103(b)
of this part ceases if any of the following
conditions occurs at any time after the
employee is informed by management of
an impending reorganization or
reclassification which will or could
result'in reduction in grade, but before
the commencement of the 2-year period
of grade retention:

(1) Any of the conditions listed in
paragraph (a) of this section except that
an employee's request for placement in
a lower graded position, in lieu of
displacing an employee at his or her
grade under reduction-in-force
procedures, is not a declination of a
reasonable offer for grade retention
purposes; or

(2) The employee fails to enroll in, or
to comply with reasonable written
requirements established to assure full
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consideration under, a program
providing priority consideration for
placement.

§ 536.208 Termination of grade retention.

(a) Grade retention terminates if any
of the conditions listed in § 536.207(a)
occurs after commencement of the 2-
year period of grade retention.

(b) Grade retention as provided by
§ 536.103(b) also terminates if any of the
conditions listed in § 536.207(b) occur
after the commencement of the 2-year
period of grade retention.

(c) The effective date of termination of
grade retention benefits is:

(1) The day before placement if the
termination is the result of the
employee’s placement in another
position; or

(2) At the end of the last day of the
pay period which the employee:

(i) Declines a reasonable offer; or

(ii) Elects to waive grade retention
benefits; or

(iii) Fails to enroll in, or comply with
reasonable written requirements
established to assure full consideration
under, a program providing priority
consideration for placement.

§536.209 Loss of eligibility for, or
termination of, pay retention.

(a) Eligibility for pay retention, or
actual retention of pay, ceases if any of
the following conditions occurs at any
time after the employee had received
written notification that his or her pay is
to be reduced:

(1) The employee has a break in
service of 1 workday or more; or

(2) The employee is entitled to a rate
of basic pay which is equal to or higher
than, or declines a reasonable offer of a
position the rate of basic pay for which
is equal to or higher than, the rate to
which the employee is entitled under
pay retention; or

(3) The employee is demoted for
personal cause or at the employee’s
request.

(b) The effective date of termination
of pay retention benefits is:

(1) The day before placement if the
termination is the result of the
employee’s placement in another
position; or

(2) The end of the last day of the pay
period in which the employee declines a
reasonable offer.

Subpart C—Miscellaneous Provisions

§536.301 Placement and classification
plans.

(a) Agencies which employ
individuals subject to this part are
required to establish in writing
placement and classification plans.

(b) The placement and classification
plans must commit the agency to:

(1) Identify and correct classification
errors; and

(2) Correct position management
problems; and

(3) Carry out specific planned efforts
to place employees subject to this part;
and

(4) Pursue placement efforts that do
not adversely affect affirmative action
goals.

§ 536.302 Appeal of termination of
benefits because of reasonable offer.

(a) Except as provided for in
paragraph (e) of this section, an
employee whose grade or pay retention
benefits are terminated on the grounds
the employee declined a reasonable
offer of a position the grade or pay of
which is equal to or greater than his or
her retained grade or pay may appeal
the termination to the Office of .
Personnel Management.

(b) An employee who appeals under
this section shall file the appeal in
writing with the Office of Personnel
Management not later than 20 calendar
days after being notified that his or her
grade of pay retention benefits have
been terminated, and shall state in the
appeal the reasons why the employee
believes the offer of a position was not a
reasonable offer.

(c) The Office of Personnel
Management may conduct any
investigation or hearing it determines
necessary to ascertain the facts of the
case,

(d) If a decision by the Office of
Personnel Management on an appeal
under this section requires corrective
action by an agency, including the
retroactive or prospective restoration of
grade or pay retention benefits, the
agency shall take that corrective action.

(e) Termination of benefits based on a
declination of a reasonable offer by an
employee in an exclusively recognized
bargaining unit may be reviewed under.
negotiated grievance and arbitration
procedures in accordance with chapter
71 of title 5, United States Code, and the
terms of any applicable collective
bargaining agreement. An employee in
an exclusively recognized bargaining
unit may not appeal a termination of
benefits to the Office of Personnel
Management if the grievance procedure
of the agreement by which he or she is
covered provides for this review.

(f) Decisions issued by the Office of
Personnel Management shall be
considered final decisions. OPM may, at
its discretion, reconsider an original
appellate decision when new and
material information is presented, in
writing, by the employee or the agency,

which establishes a reasonable doubt as
to the appropriateness of the original
decision. The request must show that
the information was not readily
available when the decision was issued.
A request for reconsideration of an
original appeal decision must be
submitted to OPM within 30 calendar
days of the date of the original decision.

§ 536.303 Documentation.

The application of the provisions of
this part shall be documented in writing
as a permanent part of the employee’s
Official Personnel Folder. As a minimum
this documentation will include a copy
of the letter described in § 536.304.

§536.304 Issuance of employee letters,

When an employee is entitled to grade
and/or pay retention, the employing
agency shall give to the employee, with
a copy of the Notification of Personnel
Action (SF-50) documenting entitlement
to grade and/or pay retention, a letter
describing the circumstances warranting
grade and/or pay retention, and the
nature of that entitlement.

§536.305 Effect of grade retention on
quota spaces.

To determine the number of positions
at G5-16, -17 and -18, or the equivalent,
including positions in the Senior
Executive Service, authorized by an Act
of Congress, the grades (or SES levels)
of the positions occupied, rather than
the retained grades, are to be used.

§ 536.306 Retroactive entitlement.

Employees who are eligible for grade
retention as provided by § 536.103(a)
except that the reduction in grade took
place on or after January 1, 1977, and
before the first day of the first pay
period beginning on or after January 11,
1979, shall be entitled to pay and
benefits as provided in section 801(b) of
the Civil Service Reform Act of 1978
under procedures and instructions
issued by the Office of Personnel
Management.

[FR Doc. 80-40504 Filed 12-29-80; 8:45 am)
BILLING CODE 6325-01-M

5 CFR Part 551

Federal Pay Administration Under the
Fair Labor Standards Act

AGENCY: Office of Personnel
Management.

ACTION: Final rule

SUMMARY: The Fair Labor Standards Act
was amended by the Fair Labor
Standards Amendments of 1974 to
include Federal employees under its
coverage effective May 1, 1974. The
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legislation authorized the Office of
Personnel Management to administer
the provisions of the Act for Federal
employees. This document contains
regulations that supplement and
implement the Act.

EFFECTIVE DATE: [anuary 29, 1981,

FOR FURTHER INFORMATION CONTACT:
Dwight W, Brown, [202] 632-4634,
SUPPLEMENTARY INFORMATION: The Fair
Labor Standards Act of 1938, as
amended, provides for minimum
standards for both wages and overtime
entitlements, and delineates
administrative procedures by which
covered worktime must be
compensated. Section 4(f) of the Act
authorizes the Office of Personnel
Management to administer the
provisions of the Act for all employees
of the United States, except for those
who are employed by the Library of
Congress, United States Postal Service,
Postal Rate Commission, or the
Tennessee Valley Authority; such
employees are specifically covered by
the Department of Labor's
administration of the Act. In addition to
this authority, the legislative history of
Pub. L. 93-259 further authorizes the
Office of Personnel Management to
resolve conflicts between the Act and
other statutory provisions entitling
employees to overtime pay (120 Cong.
Rec. 7335).

These regulations establish the rules
and guidelines by which Federal
administration of the Act is to be
effected. In addition to specifying OPM's
authority and agencies' responsibilities,
they provide definitions, rules, and
guidelines by which determinations are
to be made as to what time constitutes
“hours or work," and, therefore, as to
what time is compensable. Futhermore,
they provide the methodology by which
precise overtime pay entitlements under
the Act shall be computed. Finally, they
provide special overtime provisions for
employees engaged in fire protection
activities or law enforcement activities.

On July 25, 1980, OPM published
proposed regulations [45 FR 49580] for
its administration of the Act in the
Federal sector and invited written
comments from the public. Comments
were received from 24 Federal agencies
and four labor organizations 3
representing Federal employees. These
comments, and OPM's action on these
comments, are summarized as follows:

General

Numerous comments cited the need
for supplemental guidance or examples
to further clarify the regulations in this
part. Numerous other comments referred
to the more complete instructions

contained in FPM letters in the 551
series and asked what effect the
regulations had on this material.

The regulations in this part create
rights in or impose obligations upon
employees or agencies for compliance
with the Act. The more comprehensive
instructions and examples contained in
FPM letters in the 551 series provide
supplemental instructions and continue
in effect, with the exception of FPM
Letter 551-3. OPM is issuing an FMP
letter which rescinds FPM Letter 551-3
and provides instructions for the
treatment of time spent in training as
modified in § 551.423 of ths part. The
instructions in this new letter are
effective on the effective date of these
regulations.

In addition, OPM is completing a new
book 551 to FPM Supplement 990-2. It
will incorporate the instructions and
examples contained in existing FPM
letters. When completed, Book 551 will
supplement and augment the
requirements of the Act and this part.
Until that time, the instructions and
guidelines contained in FPM letters in
the 551 series (with the exception of
FPM Letter 551-3) are still appropriate.

Suffered or Permitted Work

Two agencies recommended
transferring the definition of suffered or
permitted work from subpart D, Hours
of Work, to the definitions section in
subpart A. This recommendation was
adopted.

In addition, at the recommendation of
several agencies, this definition has
been modified to emphasize that the
employee's supervisor (1) must have
knowledge of such work and (2) must
have an opportunity to prevent such
work from being performed. It follows
that if the supervisor did not know the
work was being performed, he or she
had no opportunity to prevent the work,
and, therefore, the supervisor did not
suffer or permit the work. Of course,
once the supervisor knows work is being
performed and does nothing to prevent
it, he or she has suffered or permitted
the work.

Trainees

With the change in OPM position
concerning time spent in training under
the Act, it was necessary to define the
term “trainee" in § 551,102 and to
exclude those persons meeting this
definition from coverage under OPM's
administration of the Act in § 551.103.
Trainees who are assigned or attached
to a Federal activity primarily for
training are not employees of the
Government of the United States for
purposes of the Act. These include
persons employed by a state or local

government under a CETA or WIN
Program, persons employed by a college
or university under a College Work
Study Program, student-employees
assigned or attached to a government
hospital primarily for training (56 CFR
Part 534), and any other person who
attends a training program that meets
the six conditions outlined in § 551.102.

Volunteers

Numerous comments were received
recommending that persons who
perform volunteer services for a Federal
activity be excluded specifically from
coverage under the Act. We have
included a new definition of “volunteer”
in § 551.102.

In addition, in § 551.103 we have
excluded persons whose appointment
authority specifically states that they
are to be employed without
compensation, and persons who meet
the definition of volunteer in § 551.102.
These include student volunteers (5 CFR
Part 308), VISTA and Peace Corps
volunteers, and persons who perform
personal services primarily for their own
benefit or for the benefit of other
persons—e.g., volunteers in a Federal
hospital who write letters for patients or
perform other personal amenities for
patients. The one group that does not
meet the definition of volunteer in
§ 551.102 and, therefore, is not excluded
from coverage by § 551.103, is that made
up of individuals who perform services
of economic benefit for a Federal
agency. Persons in this group meet the
“economic realities” tesf for
employment. For example, they may
perform services for a Federal activity to
free Federal employees for other duties.
If they did not perform such services,
Federal employees would have to.
Therefore, their services are of economic
benefit to the Federal activity. However,
acceptance of such services is subject to
the restriction in section 665(b) of title
31, United States Code (the Anti-
Deficiency Act), against accepting
voluntary services.

Subminimum Wage

One labor organization recommended
that the criteria for compliance with the
subminimum wage authority be spelled
out. OPM is issuing a separate FPM
letter on this subject at this time, While
the subminimum wage authority of the
Act permits the employment of students,
learners, apprentices, and handicapped
workers, OPM has determined that use
of this authority by Federal agencies
will be limited to handicapped patients
who are receiving treatment or care in a
Federal hospital or institution and who
are permitted to perform work of a
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consequential economic benefit for the
hospital or institution.

Records Keeping

Numerous comments addressed the
proposed OPM requirement to keep
records for a period of six years. The
Office of Financial Management, GAO,
advised that the present records
retention schedule of three years at the
agency level and 56 years at the
National Personnel Records Center is
sufficient for its use to settle pay claims,
Therefore, we have removed the
reference to six years. Agencies will
continue to follow the GAO schedule.

Rest Periods and Meal Periods.

In numerous comments it was
requested that OPM specify how many
rest periods are allowed in a workday.
Agencies are responsible for scheduling
the work of their employees, This
includes scheduling authorized rest
periods during the workday. We have
modified the language in § 551.411 to
clarify that any authorized rest period is
worktime.

One agency had a problem with the
term “bona fide meal periods." We do
not specify a specific scheduled meal
period, nor do we authorize a deduction
from hours worked when an employee
works and does not take an authorized
meal period. This term simply means
that, when an employee has an
authorized meal period and does, in fact,
take the meal period off, the employee is
off duty during this period and is not
paid for it.

Time Spent Traveling

Numerous comments questioned the
specific rules for compensable travel
time under the Act. These rules are
presently contained in FPM Letters 551—
10 and 11. The letters also include in
depth instructions, with examples, on
how the rules are to be applied under
the Act. The rules are consistent with
the rulings, interpretations, and opinions
of the Department of Labor and the
courts in the private sector, We
recognize that the rules for compensable
travel time under title 5, United States
- Code, differ considerably from those
under FLSA. This area is one of the most
difficult in premium pay administration
because of the dual administrations of
title 5 and the FLSA. The rules for
compensable travel time must be
applied separately under each law, title
5 and FLSA, and nonexempt employees
are to be paid under whichever law
provides them the greater overtime pay
benefit.

Time Spent in Training

Numerous comments recommended
that we retain the prohibition currently
contained in FPM Letter 551-3 on the
payment of overtime pay for a period of
training under the Act. The change in
OPM determination concerning time
spent in training was brought about by
(1) a better understanding of the
differences between title 5, United
States Code, and the FLSA, and (2) other
relevant decisions by OPM in its
experience in resolving conflicts
between the two laws. It has been
OPM's position, endorsed by GAO, that
the two laws are to be administered
separately and independently, with
nonexempt employees being paid under
whichever law provides them the
greater overtime pay benefit. Consistent
with this position, we have modified our
original determination to provide that
time spent in training outside regular
working hours is compensable as hours
of work under the FLSA if certain
specific criteria are met. This change
will bring OPM's administration of the
FLSA into line with that of the
Department of Labor in the private
sector and will produce consistency in
OPM'’s administration of the Act,

We have modified the language in
§ 551.423, and have prepared an FPM
letter to provide supplemental
instructions in response to the myriad of
comments received on this section. The
new FPM letter rescinds FPM Letter
551-3 and is to be effective on the
effective date of the regulations.
Together the regulations in § 551.423 and
the supplemental instructions in the
FPM letter clearly outline those
situations when time spent in training is
hours of work and those situations when
time spent in training is not hours of
work. A summary of the changes in
language in § 551.423 and the
instructions contained in the FPM letter
follows:

A paragraph was added in this section
to clarify further the phrases, “directed
to participate,” and “to improve the
employee’s performance * + « of his or
her current position.” The FPM letter
provides specific instructions on what
training meets these criteria.

A paragraph was added in this section
to address preparatory time for
attendance at training. The FPM letter
provides additional instructions on how
an agency may determine the
appropriate allowance for preparatory
time and when such preparatory time is
hours of work.

A special provision was added in this
section to address employees engaged in
an apprenticeship program or other
entry level training programs, employees

engaged in an internship program or
other career related work study
programs, and employees appointed
under the Veterans Readjustment Act (5
CFR Part 307). The FPM letter contains
special instructions for the treatment of
training time for employees in these
programs. Furthermore, OPM will issue
Federal Personnel Manual guidance
reflecting this change in its chapter 410
on training.

Time Spent Adjusting Grievances or
Performing Representational Functions

Numerous comments expressed a
need to distinguish clearly between time
spent by a grievant adjusting his or her
grievance and “official time" spent by
an employee representative performing
representational functions. The language
in § 551.424 has been revised to clarify
(1) that any time spent by a grievant in
the settlement of his or her grievance
while the grievant is required to be on
the agency's premises is worktime, and
(2) that any “offficial time" granted by
an agency and used by an employee
representative in the performance of
representational functions is worktime.

One agency expressed concern over
the meaning of the phrase, “while
otherwise in a duty status.” The key to
whether time spent performing
representational functions outside
regular working hours is overtime work
is that the employee representative must
already have been in an overtime duty
status at the direction of the agency at
the time an event arises which calls for
the performance of representational
functions. The employee representative
cannot extend his or her duty hours
(including overtime hours) solely for the
purpose of extending representational
functions into overtime hours.

Time Spent Receiving Medical Attention

Three agencies recommended that the
time spent receiving medical attention
should be limited to job-related illnesses
or injuries, and another agency
recommended that such time be limited
to one hour. It must be emphasized that
§ 551.425 addresses only a situation
where an employee has already
reported to work and subsequently
becomes ill or injured, and, further, it
only applies to that specific workday.
This provision cannot be limited to a
job-related illness or injury, and it
cannot be limited to a specific period of
time. However, it is limited to situations
when an employee is receiving medical
attention at the direction and under the
control of the agency. When these
criteria are met, the employee is on duty
during the time he or she receives
medical attention.
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Two agencies recommended that this
section be expanded to include time
spent by an employee taking a physical
examination that is required for
continued employment with the agency.
This recommendation was adopted.

Time Spent in Charitable Activities

The comments of a few agencies
expressed some confusion concerning
the treatment of time spent by
volunteers in charitable activities. It
must be emphasized that the rules for
the treatment of such time contained in
§ 551.426 apply only to employees of an
agency. Volunteers, as defined in
§ 551.102, are not employees under the
Act, and, therefore, this section is not
applicable to such individuals.

Time Spent on Standby Duty or in an
On-Call Status

Two agencies recommended that
§ 551.431 be revised to distinguish
clearly between (1) standby duty and (2)
time spent in an on-call status, This
recommendation was adopted.

In addition, one labor organization
recommended that time spent in on-call
status be compensable. Under the Act,
an employee is either on duty or off
duty. There is no provision for a semi-
duty status such as standby duty or on-
call status. Therefore, OPM was faced
with the task of determining whether
standby duty and time spent in an on-
call status are properly worktime under
the Act. OPM determined that the
severe restrictions placed on an
employee's whereabouts and time to
qualify for standby duty pay under title
5, United States Code, make such duty
worktime under the Act. However, the
Department of Labor and the courts
have not seen fit to consider time spent
in an on-call status a severe enough
limitation on an employee’s off duty
time to require compensation for such
status, Therefore, we determined that
time spent in an on-call status is not
worktime. This policy determination
was promulgated in FPM Letter 551-14,
dated May 15, 1978. The feasibility of a
premium or a differential to ensure an
employee's availability during a period
of on-call status is currently being
reviewed by the Compensation Program
Development Division, OPM.

Maximum Earnings Limitation

One agency recommended the
inclusion of a statement that the
maximum limitation on an employee’s
aggregate pay (basic pay and premium
pay) under title 5, United States Code,
does not apply to overtime pay under
the Act. This recommendation was
adopted.

Fractional Hours of Work

Numerous agencies questioned the
requirements to pay for irregular,
unscheduled overtime work in fractions
of a quarter of an hour or less, and to
pay for every minute of regularly
scheduled overtime work. They
indicated that it would be
administratively burdensome to comply
with these requirements, The
requirements contained in § 551.521 are
not a change in policy, but merely
express in regulatory language the
procedures currently prescribed in FPM
Letter 551-8, dated June 12, 1975.

Recently, the Comptroller General
concurred jn an OPM proposal to
provide for rounding of odd minutes of
irregular, unscheduled overtime work
under title 5, United States Code. For
example, if an agency is paying for such
overtime work in increments of 15
minutes, seven minutes or less may be
rounded down to zero and eight minutes
or more may be rounded up to 15
minutes. OPM is currently amending 5
CFR Part 550 to provide for the rounding
of odd minutes under title 5. This section
has been revised to provide for the
rounding of odd minutes of irregular,
unscheduled overtime work on the same
basis. The revision will provide agencies
four possible administrative procedures
for the treatment of irregular,
unscheduled overtime work: (1) Restrict
the performance of overtime work to the
full fraction used to account for
overtime work, (2) pay for every minute
of irregular, unscheduled overtime work,
(3) round odd minutes of irregular,
unscheduled overtime work on a daily
basis, or (4) accumulate odd minutes of
irregular, unscheduled overtime work
and round on a workweek basis.
Agencies are encouraged to adopt the
same administrative procedure under
both title 5 and the FLSA.

Compensatory Time Off

Two agencies and one labor
organization commented on the
seemingly limited use of compensatory
time off under this part—i.e., that
compensatory time off may be taken
only in the same workweek. The rules
contained in § 551.531, which are
consistent with instructions contained in
FPM Letter 551-6, dated June 12, 1975,
allow for the use of compensatory time
off in subsequent workweeks, provided
the employee's overtime pay entitlement
under title 5, United States Code, is
equal to or greater than his or her
overtime pay entitlement under the
FLSA, and the employee makes a
written requests for such compensatory
time off.

We acknowledge the position
expressed by the Wage and Hour
Division, Department of Labor, that an
employee is entitled to overtime pay for
overtime work and that overtime
payments must be made within the
regular pay periods. This is the basis for
the Wage and Hour Division's position
that an employer may not credit an
employee with compensatory time off
for overtime work to be used in
subsequent pay periods. The Wage and
Hour Divisions, at the same time,
expressed its awareness of the statutory
conflict between the FLSA and title 5.
OPM has addressed this conflict by
administering both laws concurrently
and requiring compensation under
whichever law provides the greater
overtime pay benefit. When an
employee's entitlement to overtime pay
under title 5 is equal to or greater than
his or her entitlement to overtime pay
under the FLSA, the employee may
excercise his or her statutory
entitlement to request compensatory
time off in lieu of overtime pay under
title 5.

OPM has determined that this is a
significant regulation for the purposes of
E.O. 12044.

Office of Personnel Management.

JoAnn B. Platter,

Assistant Issuance System Manager.
Accordingly, OPM is adding Subparts

A, C,D, and E to 5 CFR Part 551, to read

as follows:

PART 551—PAY ADMINISTRATION
UNDER THE FAIR LABOR
STANDARDS ACT

Subpart A—General Provisions

Sec.
551.101
551.102

General.

Definitions.

551,108 Coverage.

551,104 Administrative authority.

. - . N .
Subpart C—Minimum Wage Provisions
Basic Provision

551.301 Minimum wage.

Subminimum Wage

551.311 Subminimum wage.

Subpart D—Hours of Work

General Provisions

551401 Basic principles.

551.402 Agency responsibility.
Application of Principles in Relation to
Normal Workday

551.411 Workday.
551.412 Preparatory or concluding activities.

Application of Principles in Relation to Other
Activities
551421 Regular working hours,
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551422 Time spent traveling.

551.423 Time spent in training or attending a
lecture, meeting, or conference.

551.424 Time spent adjusting grievances or
performing representational functions.

551,425 Time spent receiving medical
attention.

551.426 Time spent in charilable activities.

Special Situations
551.431 Time spent on standby duty or in an

on-call status.
551432 Sleep time.

Subpart E—~Overtime Pay Provisions .

Basic Provisions
551.501 Opvertime pay.

Overtime Pay Computations

551.511 Hourly regular rate of pay.

551.512 Overtime pay entitlement.

551.513 Payment of greater overtime pay
entitlement.

Fractional Hours of Work
551.521 Fractional hours of work.

Compensatory Time Off
551.531 Compensatory time off.
Special Overtime Pay Provisions
551.541 Employees engaged in fire
protection activities or law enforcement
activities,
Authority: Pub. L. 93-259; 29 U.S.C. 204f,

Subpart A—General Provisions

§551.101 General.

(a) Section 3(e)(2) of the Fair Labor
Standards Act of 1938, as amended,
authorizes the application of the
provigions of the Act to any person
employed by the Government of the
United States, as specified in that
section. Section 4(f) of the Act
authorizes the Office of Personnel
Management to administer the
provisions of the Act for all such
employees, except for those who are
employed by the Library of Congress,
United States Postal Service, Postal Rate
Commission, or the Tennessee Valley
Authority; the named groups of
employees are specifically excluded
from the Office of Personnel
Management's administration.

(b) The Act provides for minimum
standards for both wages and overtime
entitlements, and delineates
administrative procedures by which
covered worktime must be
compensated. Included in the Act are
provisions related to child labor, equal
pay, and portal-to-portal activities. In
addition, the Act exempts specified
pmployees or groups of employees from
the application of certain of its
provisions. It prescribes penalties for the
commission of specifically prohibited
acts.

(c) This part contains the regulations,
criteria, and conditions that the Office of

Personnel Management has prescribed
for the administration of the Act. This
part supplements and implements the
Act, and must be read in conjunction
with it.

§551.102 Definitions.

In this part:

(a) “Act” means the Fair Labor
Standards Act of 1938, as amended (29
U.S.C. 201 et seq.);

(b) “Agency”, for purposes of the
Office of Personnel Management's
administration of the Act, means any
instrumentality of the United States
Government, or any constituent element
thereof acting directly or indirectly as an
employer, as this term is defined in
section 3(d) of the Act; but does not
include:

(1) The Library of Congress;

(2) The United States Postal Service;

(3) The Postal Rate Commission; or

(4) The Tennessee Valley Authority;
all of which are subject to the
administration of the Act by the
Department of Labor, under Title 29,
Code of Federal Regulations.

(c) “Employ" means to engage a
person in an activity that is for the
benefit of an agency, as defined for this
part, and includes any hours of work
that are suffered or permitted.

(d) “Employee"” means a person who
is employed:

(1) In an executive agency;

(2) As a civilian in a military
department;

(3) In a nonappropriated fund
instrumentality of an executive agency
or a military department; or

(4) In a unit of the legislative or
judicial branch of the Government that
has positions in the competitive service.

(e) “Suffered or permitted” work
means any work performed by an
employee for the benefit of an agency,
whether requested or not, provided the
employee's supervisor knows or has
reason to believe that the work is being
performed and has an opportunity to
prevent the work from being performed.

(f) “Trainee” means a person who
does not meet the definition of
“employee” in (d), above, and who is
assigned or attached to a Federal
activity primarily for training, A person
who attends a training program under
the following conditions is considered a

“trainee” and, therefore, is not an

“employee" of the Government of the
United States for purposes of the Act:

(1) The training, even though it
includes actual operation of the facilities
of the Federal activity, is similar to that
given in a vocational school or other
institution of learning;

(2) The training is for the benefit of
the individual;

(3) The trainee does not displace
regular employees, but, rather, is
supervised by them;

(4) The Federal activity which
provides the training derives no
immediate advantage from the activities
of the trainee; on occasion its operations
may actually be impeded;

(5) The trainee is not necessarily
entitled to a job with the Federal
activity at the completion of the training
period; and

(6) The agency and the trainee
understand that the trainee is not
entitled to the payment of wages from
the agency for the time spent in training.

(g) “Volunteer" means a person who
does not meet the definition of
“employee” in (d), above, and who
volunteers or donates his or her service
the primary benefit of which accrues to
the performer of the service or to
someone other than the agency. Under
such circumstances there is neither an
expressed nor an implied compensation
agreement. Services performed by such
a volunteer include personal services
that, if left unperformed, would not
necessitate the assignment of an
employee to perform them.

§ 551.103 Coverage.

(a) Any employee of an agency who is
not specifically excluded by another
statute is covered by the Act. This
includes any person who is:

(1) Defined as an employee under
section 2105 of title 5, United States
Code;

(2) Appointed under other appropriate
authority; or

(3) Suffered or permitted to work by
an agency whether or not formally
appointed.

(b) The following persons are not
covered under the Act:

(1) A person appointed under
appropriate authority without
compensation;

(2) A trainee as defined in § 551.102(f);
or

(3) A volunteer as defined in
§ 551.102(g).

§551.104 Administrative authority.

The Office of Personnel Management
is the administrator of the provisions of
the Act with respect to any person
employed by an agency, except for the
equal pay provisions contained in
section 6(d) of the Act, which are
administered by the Equal Employment
Opportunity Commission.

- - - * *
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Subpart C—Minimum Wage Provisions
Basic Provision

§551.301 Minimum wage.

(a) Except as provided in § 551.311, an
agency shall pay each of its employees
wages at rates not less than the
minimum wage specified in section
6(a)(1) of the Act for all hours of work as
defined in subpart D of this part.

(b) An employee has been paid in
compliance with the minimum wage
provisions of this subpart if the
employee's hourly regular rate of pay, as
defined in § 551.511(a) of this part, for
the workweek is equal to or in excess of
the rate specified in section 6(a)(1) of the
Act.

Subminimum Wage

§551.311 Subminimum wage.

An agency may, if it meets certain
criteria published by the Office of
Personnel Management, employ certain
groups of less than fully productive
employees (e.g., handicapped patient
workers) at rates less than the minimum
wage specified in section 6(a)(1) of the
Act.

Subpart D—Hours of Work
General Provisions

§551.401 Basic principles.

(a) All time spent by an employee
performing an activity for the benefit of
an agency and under the control or
direction of the agency is "hours of
work.” Such time includes:

(1) Time during which an employee is
required to be on duty;

(2) Time during which an employee is
suffered or permitted to work; and

(3) Waiting time or idle time which is
under the control of an agency and
which is for the benefit of an agency.

(b) Paid periods of nonwork (e.g.,
leave, holidays, or excused absences)
are not hours of work for the proposes of
this part.

(c) Time that is considered hours of
work under this part shall be used only
to determine an employee's entitlement
to minimum wages or overtime pay
under the Act, and shall not be used to
determine hours of work for pay
administration under title 5, United
States Code, or any other authority.

551.402 Agency responsibility.

(a) An agency is responsible for
exercising appropriate controls to assure
that only that work for which it intends
to make payment is performed.

(b) An agency shall keep complete
and accurate records of all hours
worked by its employees.

Application of Principles in Relation to
Normal Workday

§551.411 Workday.

(a) For the purposes of this part,
“workday" means the period between
the commencement of the principal
activity(s) that an employee is engaged
to perform on a given day, and the
cessation of the principal activity(s) for
that day. All time spent by an employee
in the performance of such activity(s) is
hours of work. The workday is not
limited to a calendar day or any other
24-hour period.

(b) Any rest period authorized by an
agency that does not exeed 20 minutes
and that is within the workday shall be
considered hours of work.

(c) Bona fide meal periods shall not be
considered hours of work.

§ 551.412 Preparatory or concluding
activities.

(a) A preparatory or concluding
activity that is closely related to the
principal activity, and is indispensable
to its performance, is an integral part of
the principal activity and is, therefore, a
part of the workday and shall be
considered hours of work.

(b) A preparatory or concluding
activity that is not an integral part of the
performance of the principal activity is
not a part of the workday. Such an
activity is a preliminary or postliminary
activity and is not considered hours of
work.

Application of Principles in Relation to
Other Activities

§551.421 Regular working hours.

(a) Under the Act there is no
requirement that a Federal employee
have a regularly scheduled
administrative workweek. However,
under title 5 United States Code, and
Part 610 of this chapter, the head of an
agency is required to establish work
schedules for his or her employees. In
determining what activities constitute
hours of work under the Act, there is
generally a distinction based on whether
the activity is performed by an -
employee during regular working hours
or outside regular working hours. For
purposes of this part, “regular working
hours"” means the hours and days during
which an employee is normally
scheduled to be on duty.

§551.422 Time spent traveling.

(a) Time spent traveling shall be
considered hours of work if:

(1) An employee is required to travel
during regular working hours;

(2) An employee is required to drive a
vehicle or perform other work while
traveling;

-(3) An employee is required to travel
as a passenger on a one-day assignment
away from the official duty station; or

(4) An employee is required to travel
as a passenger on an overnight
assignment away from the official duty
station during hours on nonworkdays
that correspond to the employee'’s
regular working hours.

(b) An employee who travels from
home before the regular workday begins
and returns home at the end of the
workday is engaged in normal “home to
work” travel; such travel is not hours of
work. When an employee travels
directly from home to a temporary duty
location outside the limits of his or her
official duty station, the time the
employee would have spent in normal
home to work travel shall be deducted
from hours of work as specified in
paragraphs (a)(2) and (a)(3) of this
section,

(c) An employee who is offered one
mode of transportation, and who is
permitted to use an alternative mode of
transportation, or an employee who
travels at a time other than that selected
by the agency, shall be credited with the
lesser of:

(1) The actual travel time which is
hours of work under this section; or

(2) The estimated travel time which
would have been considered hours of
work under this section had the
employee used the mode of
transportation offered by the agency, or
traveled at the time selected by the

agency.

§551.423 Time spent on training or
attending a lecture, meeting, or conference.

(a) Time spent in training, whether or
not it is under the purview of Part 410 of
this chapter, shall be administered as
follows:

(1) Time spent in training during
regular working hours shall be
considered hours of work.

(2) Time spent in training outside
regular working hours shall be
considered hours of work if:

(i) The employee is directed to
participate in the training by his or her
employing agency; and

(ii) The purpose of the training is to
improve the employee’s performance of
the duties and responsibilities of his or
her current position,

(3) Time spent in apprenticeship or
other entry level training, or internship
or other career related work study
training, or training under the Veterans
Readjustment Act (5 CFR Part 307)
outside regular working hours shall not
be considered hours of work, provided
no productive work is performed during
such periods.
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(4) Time spent by an employee
performing work for the agency during a
period of training shall be considered
hours of work.

(b) The following phrases contained in
(a), above, are further clarified:

(1) “Directed to participate” means
that the training is required by the
agency and the employee's performance
or continued retention in his or her
current position will be adversely
affected by nonenrollment in such
training.

(2) Training “to improve the
employee's performance . « «of his or
her current position” is distinguished
from upward mobility training or
developmental training to provide an
employee the knowledge or skills
needed for a subsequent position in the
same career field.

(c) Time spent by an employee within
an agency's allowance of preparatory
time for attendance at training shall be
considered hours of work if such
preparatory time is:

(1) During an employee's regular
working hours; or

(2) Outside the employee’s regular
working hours, and the purpose of the
training meets the requirements of (a)(2),
above,

(d) Time spent attending a lecture,
meeting, or conference shall be
considered hours of work if attendance
1S,

(1) During an employee's regular
working hours; or

(2) Outside an employee’s regular
working hours, and

(i) The employee is directed by an
agency to attend such an event; or

(ii) The employee performs work for
the benefit of the agency during such
attendance.

§551.424 Time spent adjusting grievances
or performing representational functions.

(a) Time spent by an employee
adjusting his or her grievance {or any
appealable action) with an agency
during the time the employee is required
to be on the agency's premises shall be
considered hours of work.

(b) “Official time" granted an
employee by an agency to perform
representational functions during those
hours when the employee is otherwise
in a duty status shall be considered
hours of work. This includes time spent
by an employee performing such
functions during regular working hours
(including regularly scheduled overtime
hours), or during a period of irregular,
unscheduled overtime work, provided
an event arises incident to
representational functions that must be
dealt with during the irregular,
unscheduled overtime period.

§551.425 Time spent receiving medical
attention. g

(a) Time spent waiting for and
receiving medical attention for illness or
injury shall be considered hours of work
if:

{1) The medical attention is required
on a workday an employee reported for
duty and subsequently became ill or
was injured:

(2) The time spent receiving medical
attention occurs during the employee's
regular working hours; and

(3) The employee receives the medical
attention on the agency's premises, or at
the direction of the agency at a medical
facility away from the agency's
premises.

(b) Time spent taking a physical
examination that is required for the
employee's continued employment with
the agency shall be considered hours of
work,

§551.426 Time spent in charitable
activities.

Time spent working for public or
charitable purposes at an agency's
request, or under an agency's direction
or control, shall be considered hours of
work. However, time spent voluntarily
in such activities outside an employee's
regular working hours is not hours of
work.

Special Situations

§551.431 Time spent on standby duty or
in an on-call status.

(a) An employee will be considered on
duty and time spent on standby duty
shall be considered hours of work if:

(1) The employee is restricted to an
agency's premises, or so close thereto
that the employee cannot use the time
effectively for his or her own purposes;
or

(2) The employee, although not
restricted to the agency's premises:

(i) Is restricted to his or her living
quarters or designated post of duty:

(ii) Has his or her activities
substantially limited; and

(iii) Is required to remain in a state of
readiness to perform work.

(b) An employee will be considered
off duty and time spent in an on-call
status shall not be considered hours of
work if:

(1) The employee is allowed to leave a
telephone number or to carry an
electronic device for the purpose of
being contacted, even though the
employee is required to remain within a
reasonable call-back radius; or

(2) The employee is allowed to make
arrangements such that any work which
may arise during the on-call period will
be performed by another person.

§551.432 Sleep time.

(a) Except as provided in paragraph
(b) of this section, bona fide sleep time
that fulfills the following conditions
shall not be considered hours of work if:

(1) The tour of duty is 24 hours or
more;

(2) During such time there are
adequate facilities such that an
employee may usually enjoy an
uninterrupted period of sleep; and

(3) There are at least 5 hours available
for such time during the sleep period.

(b) For employees engaged in fire
protection activities or law enforcement
activities, the exclusion of sleep time is
appropriate for tours of duty of more
than 24 hours only. However,
paragraphs (a)(2) and (a)(3) of this
section still apply to employees in these
activities,

{¢) Not more than 8 hours in a 24-hour
period shall be considered sleep time.

(d) If sleep time is interrupted by a
call to daty, the time spent on duty is
considered hours of work.

Subpart E—Overtime Pay Provisions
Basic Provisions

§ 551.501 Overtime pay.

(a) Except as otherwise provided in
this subpart, an agency shall
compensate an employee who is not
exempt under subpart B of this part for
all hours of work in excess of 40 in a
workweek at a rate equal to one and
one-half times the employee’s hourly
regular rate of pay.

(b) An employee's “workweek" is a
fixed and recurring period of 168
hours—seven consecutive 24-hour
periods. It need not coincide with the
calendar week but may begin on any
day and at any hour of a day. For
employees subject to Part 610 of this
chapter, the workweek shall be the
same as the administrative workweek
defined in § 610.102 of this chapter.

(c) The maximum limitation on an
employee's aggregate rate of pay under
§ 550,105 of this chapter does not apply
to overtime pay due the employee under
this subpart.

Overtime Pay Computations

§ 551.511 Hourly regular rate of pay.

(a) An employee's “hourly regular
rate” is computed by dividing the total
remuneration paid to an employee in the
workweek by the total number of hours
of work in the workweek for which such
compensation was paid.

(b) “Total remuneration” includes all
remuneration for employment paid to, or
on behalf of, an employee except:

(1) Payments as rewards for service
the amount of which is not measured by
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or dependent on hours of work,
production, or efficiency (e.g., a cash
award for a suggestion made by an
employee and adopted by an agency);

(2) Payments for periods during which
no work is performed (e.g., leave,
holidays, or excused absences), or
reimbursements for travel expenses, or
other similar expenses, incurred by an
employee in furtherance of an agency's
interest, which are not related to hours
of work;

(3) Payments made in recognition of
services performed during a given
period, if both the fact that payment is
to be made and the amount of the
payment are determined at the sole
discretion of the agency (e.g., incentive
awards for outstandingly high-quality
work);

(4) Contributions by an agency to a
fund for retirement, insurance, or similar
benefits;

(5) Extra compensation provided by a
premium rate paid for hours of work
performed by an employee in excess of
eight in a day, or in excess of the normal
workweek applicable to the employee;

(6) Extra compensation provided by a
premium rate paid for hours of work
performed by an employee on a Sunday
or a holiday where such premium rate is
at least one and one-half times the
employee’s rate of pay for'work
performed in nonovertime hours on
other days; or

(7) Extra compensation provided by a
premium rate paid for hours of work
performed by an employee outside his
or her regular working hours, where
such premium rate is at least one and
one-half times the employee’s rate of
pay for work performed in nonovertime
hours.

§551.512 Overtime pay entitiement.

(a) An employee’s overtime
entitlement under this subpart includes:

(1) The straight time rate of pay times
all overtime hours worked; plus

(2) One-half times the employee’s
hourly regular rate of pay times all
overtime hours worked.

(b) An employee's “straight time rate
of pay" is equal to the employee's rate
of pay for his or her position (exclusive
of any premiums or differentials) except
for an employee who is authorized
annual premium pay under §§ 550.141 or
550.151 of this chapter. For an employee
who is authorized annual premium pay,
straight time rate of pay is equal to basic
pay plus annual premium pay divided
by the hours for which the basic pay
plus annual premium pay are intended.

(c) An employee has been paid in
compliance with the overtime pay
provisions of this subpart only if the
employee has received pay at a rate at

least equal to the employee’s straight
time rate of pay for all nonovertime
hours of work in the workweek,

§551.513 Payment of greater overtime
pay entitlement.

An employee entitled to overtime pay
under this subpart and overtime pay
under § 550.113 of this chapter, or under
any other authority, shall be paid under
whichever authority provides the greater
overtime entitlement in the workweek.
This overtime pay shall be paid in
addition to all pay, other than overtime
pay, to which the employee is entitled
under title 5, United States Code, or any
other authority.

Fractional Hours of Work

§551.521 Fractional hours of work.

(a) A quarter of an hour shall be the
largest fraction of an hour used for
crediting irregular, unscheduled
overtime work under this subpart. Odd
minutes or irregular, unscheduled
overtime work shall be rounded up or
rounded down to the nearest full
fraction of an hour being used to
account for overtime work.

(b) An employee shall be
compensated for every minute of
regularly scheduled overtime work.

Compensatory Time Off

§551.631 Compensatory time off.

(a) An agency may grant an employee
compensatory time off in lieu of
overtime pay under appropriate
statutory authority, to be taken during
the same workweek in which the
overtime work was performed.

(b) An employee who earns an
overtime pay entitlement under this
subpart may be granted compensatory
time off in a subsequent workweek
provided:

(1) The employee earns overtime
entitlement under § 550.113 of this
chapter that is equal to or greater than
the employee's overtime entitlement
under this subpart; and

(2) The employee makes a written
request to substitute compensatory time
off for overtime payment.

Special Overtime Pay Provisions

§551.541 Employees engaged In fire
protection activities or law enforcement
activities. i

(a) An employee engaged in fire
protection activities or law enforcement
activities shall be paid at a rate equal to
one and one-half times the employee's
hourly regular rate of pay for those
hours in a tour of duty which exceed the
overtime standard for a work period
specified in section 7(k) of the Act.

(b) The “tour of duty” of an employee
engaged in these activities shall include
all time the employee is on duty. Meal
periods and sleep periods are included
in the tour of duty except as otherwise
provided in § 551.432 of this part.

(c) Each agency shall establish the
“work period” to be used for application
of section 7(k) of the Act. The work
period shall be at least seven days and
not more than 28 days.

[FR Doc. 80-40493 Filed 12-29-80; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 581

Processing Garnishment Orders for
Child Support and/or Alimony

AGENCY: Office of Personnel
Management.

AcCTION: Final rule.

suMMARY: This document revises and
updates the entire appendix to the
garnishment regulations which lists
agents who are designated to accept
legal process for garnishment for child
support and/or alimony.

EFFECTIVE DATE: December 30, 1980.

FOR FURTHER INFORMATION CONTACT:

Murray Meeker, Office of the General
Counsel, (202) 632-5524.

SUPPLEMENTARY INFORMATION:
Appendix A was originally published in
the Federal Register on July 22, 1980 (45
FR 48853-48864). On July 22, 1980, OPM
published final garnishment regulations
for the executive branch. The
regulations were in compliance with
Executive Order 12105 which expressly
directed OPM to promulgate such
regulations. Included with the
regulations was an appendix which
listed designated agents to accept
service of process in garmishment
actions.

On September 3, 1980, OPM issued
FPM Bulletin 581-3 which requested
additional agents from agencies which
had not responded previously. FPM
Bulletin 581-3 was directly responsible
for the majority of the new designations
published herein. The entire Appendix is
reprinted below as a service to the
reader.

OPM has determined that this is a
nonsignificant regulation for the
purposes of E.O. 12044.

Office of Personnel Management.
JoAnn B. Platter,
Assistant Issuance System Manager.

Accordingly, OPM is revising Part 581
to read as follows:
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PART 581—PROCESSING
GARNISHMENT ORDERS FOR CHILD
SUPPORT AND/OR ALIMONY

Subpart A—Purpose and Definitions

Sec.

581,101 Purpose.

581.102 Definitions.

5681.103 Moneys which are subject to
garnishment.

581.104 Moneys which are not subject to
garnishment.

581.105 Exclusions.

581.106 Future payments.

Subpart B—Service of Process

581.201 Agent to receive process.

581.202 Service of process.

581.203 Information minimally required to
accompany legal process.

Subpart C—Compliance with Process

581.301 Suspension of payment.

581.302 Notification of obligor.

581.308 Response to legal process or
interrogatories.

581.304 Nonliability for disclosure.

581.305 Honoring legal process.

581.308 Lack of moneys due from, or
payable by, a governmental entity served
with legal process.

Subpart D—Consumer Credit Protection
Act Restrictions

581.401 Aggregate disposable earnings.
581.402 Maximum garnishment limitations.

Subpart E—~Implementation by

Governmental Entities

581.501 Rules, regulations, and directives by
governmental entities.

Appendix A—List of Agents Designated to
Accept Legal Process.

Authority: 42 U.S.C. 659, 661-662; 15 U.S.C.
1673; E.O, 12105.

Subpart A—Purpose and Definitions

§581.101 Purpose.

Section 659 of title 42 of the United
States Code, as amended, provides that
moneys, the entitlement to which is
based upon remuneration for
employment, due from, or payable by,
the United States or the District of
Columbia to any individual, shall be
subject, as if the United States or the
District of Columbia were a private
person, to legal process brought for the
enforcement of such individual's legal
obligations to provide child support
and/or make alimony payments. The
purpose of this part is to implement the
objectives of section 659 as it pertains to
the executive branch of the Government
of the United States.

§581.102 Definitions.

In this part: (a) “The executive branch
of the Government of the United States"
means all “governmental entities” as
defined in this section, including therein

the territories and possessions of the
United States, the United States Postal
Service, the Postal Rate Commission,
any wholly owned Federal corporation
created by an Act of Congress, and the
government of the District of Columbia.

(b) “Governmental entity" means each
department, both civilian and military,
agency, independent establishment, or
instrumentality of the executive branch,
including the United States Postal
Service, the Postal Rate Commission,
any wholly owned Federal corporation
created by an Act of Congress, any
office, commission, bureau, or other
administrative subdivision or creature of
the executive branch, and the
governments of the District of Columbia
and of the territories and possessions of
the United States.

(c) "Private person’ means a person
who does not have sovereign or other
special immunity or privilege which
causes that person not be be subject to
legal process.

(d) *Child support” means periodic
payments of funds for the support and
maintenance of a child or children, and,
subject to and in accordance with State
or local law, includes, but is not limited
to, payments to provide for health care,
education, recreation, clothing, or to
meet other specific needs of such a child
or children; the term also includes
attorney's fees, interest, and court costs,
if they are expressly made recoverable
under a decree, order, or judgment
issued in accordance with applicable
State or local law by a court of
competent jurisdiction.

(e) "Alimony” means periodic
payments of funds for the support and
maintenance of a spouse or former
spouse, and, subject to and in
accordance with State or local law,
includes, but is not limited to, separate
maintenance, alimony pendente lite,
maintenance, and spousal support,
Alimony also includes attorney's fees,
interest, and court costs, if they are
expressly made recoverable under a
decree, order, or judgment issued in
accordance with applicable State or
local law by a court of competent
jurisdiction. This term does not include
any payment or transfer of property or
its value by an individual to his/her
spouse or former spouse in compliance
with any community property
settlement, equitable distribution of
property, or other division of property
between spouses or former spouses.
(See instead 5 U.S.C. 8345(j).)

(f) “Legal process™ means any writ,
order, summons, or other similar process
in the nature of garnishment, which may
include an attachment, writ of
execution, or court ordered wage
assignment, which—

(1) Is issued by: (i) A court of
competent jurisdiction, including Indian
tribal courts, within any State, territory,
or possession of the United States, or
the District of Columbia;

(ii) A court of competent jurisdiction
in any foreign country with which the
United States has entered into an
agreement which requires the United
States to honor the process; or

(iii) An authorized official pursuant to
an order of a court of competent
jurisdiction or pursuant to State or local
law, and

(2) Is directed to, and the purpose of
which is to compel, a governmental
entity, to make a payment from moneys
otherwise payable to an individual, to
another party to satisfy a legal
obligation of the individual to provide
child support and/or make alimony
payments.

(g) “Legal obligation™ means an
obligation to pay alimony and/or child
support which is enforceable under
appropriate State or local law.

(h) “Obligor"" means an individual
having a legal obligation to pay alimony
and/or child support.

(i) “Remuneration for employment”
means compensation paid or payable for
personal services, whether such
compensation is denominated as wages,
salary, commission, bonus, pay, or
otherwise, and includes, but is not
limited to, those items set forth in
§ 581.103.

(j) “Party" means the person or
persons to whom alimony and/or child
support payments should be made, or, in
the case of an agency established by
State or local law, the agency which has
been assigned, by law or by agreement,
the right to receive such payment or
payments.

§581.103 Moneys which are subject to
garnishment.

(a) For the personal service of a
civilian employee obligor:

(1) Saved pay;

(2) Retained pay;

(3) Night differentials;

(4) Sunday and holiday premium pay;

(5) Overtime pay;

(8) Standby pay;

(7) Environmental differentials;

(8) Hazardous duty pay;

(9) Tropical differentials;

(10) Recruitment incentives;

(11) Equalization allowance;

(12) Any payment in consideration of
accrued leave;

(13) Severance pay;

(14) Sick pay;

(15) Physicians comparability
allowances;

(16) Special pay for physicians and
dentists;
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(17) Amounts paid pursuant to a
personal services contract where the
contractor recipient performed the
services and received the payments in
the capacity as a Federal employee;

(18) Merit pay;

(19) Incentive pay;

(20) Cash awards;

(21) Agency and Presidential
incentive awards (except where such
award is for making a suggestion); and

(22) Senior Executive Service rank
and performance awards.

(b) For the personal service of an
obligor in the uniformed services of the
United States: (1) Basic pay (including
service academy cadet and midshipmen
pay};

(2) Special pay (including enlistment
and re-enlistment bonuses);

(3) Lump sum reserve bonus;

(4) Continuation pay for physicians
and dentists;

(5) Special pay for physicians,
dentists, optometrists, and
veterinarians;

(6) Incentive pay;

(7) Variable incentive pay;

(8) Inactive duty training pay;

(9) Administrative duty pay;

(10) Academy official pay (other than
personal money allowances);

(11) Any payments made in
consideration of accrued leave (basic
pay portion only);

(12) Readjustment pay;

(13) Disability retired pay;

(14) Severance pay (including
disability severance pay); and

(15) Cash awards (NOAA Corps).

(c) For obligors generally: (1) Periodic
benefits, including a periodic benefit as
defined in section 428(h)(3) of title 42 of
the United States Code, title II of the
Social Security Act, to include a benefit
payable in a lump sum if it is
commutation of, or a substitute for,
periodic payments; or other payments to
these individuals under the programs
established by subchapter II of chapter 7
of title 42 of the United States Code
(Social Security Act) and by chapter 9 of
title 45 of the United States Code
(Railroad Retirement Act) or any other
system or fund established by the
United States (as defined in section
662(a) of title 42 of the United States
Code) which provides for the payment
of: ‘

(i) Pensions;

(ii) Retirement;

(iii) Retired/retainer pay;

(iv) Annuities;

(v) Refunds of retirement
confributions where an application has
been filed; and

(vi) Dependents’ or survivors' benefits
when payable to the obligor.

(2) Amounts received under any
Federal program for compensation for
work injuries; and

(3) Benefits received under the
Longshoremen's and Harbor Workers'
Compensation Act.

(4) Exceptions. Remuneration would
not include: (i) Any payment as
compensation for death, including any
lump sum death benefit under any
Federal program;

(ii) Any payment under any Federal
program established to provide "black
lung” benefits; '

(iii) Any payment by the Veterans
Administration as pension; or

(iv) Any payments by the Veterans
Administration as compensation for a
service-connected disability or death,
except any compensation paid by the
Veterans Administration to a former
member of the Armed Forces who is in
receipt of retired or retainer pay if such
former member has waived a portion of
his/her retired pay in order to receive
such compensation. In this case, only
that part of the Veterans Administration
payment which is in lieu of the waived
retired/retainer pay, is subject to
garnishment.

§581.104 Moneys which are not subject to
garnishment.

(a) Payments made pursuant to the
provisions of the Federal Tort Claims
Act, as amended, sections 1346(b) and
2671 et seq., of title 28 of the United
States Code;

(b) Payments or portions of payments
made by the Veterans Administration
pursuant to sections 501-562 of title 38
of the United States Code, in which the
entitlement of the payee is based on
non-service-connected disability or
death, age and need;

(c) Refunds and other payments made
in connection with overpayments or
erroneous payments of income tax and
other taxes levied under Title 26 of the
United States Code;

(d) Grants;

(e) Fellowships;

(f) Veterans' educational assistance
payments under sections 1651 et seq., of
Title 38 of the United States Code;

(g) Contracts, except where the
contractor recipient performed personal
services and received payments in his/
her capacity as an employee of a
governmental entity; and

(h) Reimbursement for expenses
incurred by an indivudal in connection
with his/her employment, or allowances
in lieu thereof, and other payments and
allowances, including, but not limited to:

(1) In the case of civilian employees:

(i) Uniform allowances;

(ii) Travel and transportation

‘expenses (including mileage

allowances);

(iii) Relocation expenses;

(iv) Storage expenses;

(v) Post differentials;

(vi) Foreign areas allowances;

(vii) Education allowances for
dependents;

(viii) Separate maintenance
allowances;

(ix) Post allowances and
suppiementary post allowances;

(x). Home service transfer allowances;

(xi) Quarters allowances;

(xii) Cost-of-living allowances
(COLA), when applicable to an
employee in a foreign area or an
employee stationed outside of the
continental United States or in Alaska;

(xiii) Remote worksite allowance; and

(xiv) Per diem allowances.

(2) In the case of members of the
uniformed services: (i) Position pay
(Navy only);

(ii) Basic allowance for quarters;

(iii) Basic allowance for subsistence;

(iv) Station allowances;

(v) Armed Forces health professions
scholarship stipends;

(vi) Public Health Service scholarship
stipends;

(vii) Travel and transportation
allowances;

(viii) Dislocation allowances;

(ix) Family separation allowances;

(x) ROTC subsistence allowance;

(xi) Allowance for recruiting
expenses;

(xii) Education allowances for
dependents;

(xiii) Clothing allowances for enlisted
personnel; and

(xiv) Uniform allowances for General

* and Flag officers, and for the Surgeon

General and other employees of the
Public Health Service.

(3) In the case of volunteers serving
under either the Domestic Volunteer
Service Act or the Peace Corps Act, all
allowances, including, but not limited to,
readjustment allowances, stipends, and
reimbursements for out-of-pocket
expenses.

§581.105 Exclusions,

In determining the amount of any
“moneys due from or payable by, the
United States"” to any individual, there
shall be excluded amounts which:

(a) Are owed by the individual to the
United States;

(b) Are required by law to be
deducted from the remuneration or other
payment involved, including, but not
limited to:

(1) Amounts withheld from benefits
payable under title II of the Social
Security Act where the withholding is
required by law;
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(2) Federal employment taxes;

(3) Amounts mandatorily withheld for
the U.S. Soldiers' and Airmen's Home;
and

(4) Fines and forfeitures ordered by a
court-martial or by a commanding
officer;

(c) Are properly withheld for Federal,
State, or local income tax purposes, if
the withholding of the amounts is
authorized or required by law and if
amounts withheld are not greater than
would be the case if the individual
claimed all dependents to which he/she
were entitled. The withholding of
additional amounts pursuant to section
3402(i) of title 26 of the United States
Code may be permitted only when the
individual presents evidence of a tax
obligation which supports the additional
withholding;

(d) Are deducted as health insurance
premiums, including, but not limited to,
amounts deducted from civil service
annuities for Medicare where such
deductions are requested by the Health
Care Financing Administration;

(e) Are deducted as normal retirement
contributions, not including amounts
deducted for supplementary coverage.
Amounts withheld as Survivor Benefit
Plan or Retired Serviceman's Family
Protection Plan payments are
considered to be normal retirement
contributions. Amounts voluntarily
contributed toward additional civil
service annuity benefits are considered
to be supplementary; or

(f) Are deducted as normal life
insurance premiums from salary or other
remuneration for employment, not
including amounts deducted for
supplementary coverage. Both
Servicemen's Group Life Insurance and
“regular” Federal Employees' Group Life
Insurance premiums are considered to
be normal life insurance premiums;
“optional"” Federal Employees' Group
Life Insurance premiums and life
insurance premiums paid for by
allotment, such as National Service
Insurance, are considered to be
supplementary.

§581.106 Future payments.

Moneys paid by a governmental entity
which may be due and payable to an
individual at some future date, shall not
be considered due the individual unless
and until all of the conditions necessary
for payment of the moneys to the
individual have been met, including, but
not limited to, the following conditions
which might apply:

(a) Retirement;

(b) Resignation from a position in the
Federal service; or

(c) Application for payment of moneys
by the individual.

Subpart B—Service of Process

§581.201 Agent to receive process.

(a) Appendix A to this part lists
agents designated to accept service of
process.

(b) The head of each governmental
entity shall submit to the Office of the
General Counsel, Room 5H30, Office of
Personnel Management, 1900 E Street,
NW., Washington, D.C. 20415, for
publication in Appendix A to this part,
the following information concerning the
agent(s) designated to accept service of
process:

(1) Title;

(2) Mailing address;

(3) Telephone number; and

(4) Geographical area or region, if
applicable,

(c) United States Attorneys are not
considered appropriate agents to accept
service of process.

§581.202 Service of process.

(a) A party using this part shall serve
on the designated agent of the
governmental entity which has moneys
due and payable to the obligor, legal
process which names the governmental
entity as the garnishee.

(b) Service of legal process brought for
the enforcement of an obligation to
provide child support and/or alimony
shall be accomplished by certified or
registered mail, return receipt requested,
or by personal service, upon the
appropriate agent designated in
Appendix A to this part, or if no agent
has been designated for the
governmental entity having payment
responsibility for the moneys involved,
then upon the head of that governmental
entity. The designated agent shall note
the date and time of receipt on the legal
process. The governmental entity shall
make every reasonable effort to
facilitate proper service of process on its
designated agent(s), If legal process is
not directed to any particular official
within the entity, or if it is addressed to
the wrong individual, the recipient shall,
nonetheless, forward the legal process
to the designated agent. However, valid
service is not accomplished until the
legal process is received in the office of
the designated agent.

(c) Where it does not appear from the
face of the process that it has been
brought to enforce the legal obligation(s)
defined in § 581.102(d) and/or (e), the
process must be accompanied by a
certified copy of the court order
establishing such legal obligation(s).

(d) Where the State or local law
provides for the issuance of legal
process without a support order, such
other documentation establishing that it
was brought to enforce legal

obligation(s) defined in § 561.102(d) |
and/or (e) must be submitted. |
(e) In order for the party who caused
the legal process to be served to receive
the additional five (5) percent provided
for in either § 581,402(a) or (b), it must
appear on the face of the legal process
that the process was brought for the
enforcement of a support order for a
period which is twelve (12) weeks in
arrears, or a certified copy of the
support order, or other evidence
acceptable to the head of the
governmental entity, establishing this
fact, must be submitted.

§581.203 Information minimally required
to accompany legal process.

(a) Sufficient identifying information
must accompany the legal process in
order to enable processing by the
governmental entity named. Therefore,
the following identifying information
about the obligor, if known, is requested:

(1) Full name;

(2) Date of birth;

(3) Employment number, social
security number, Veterans
Administration claim number, or civil
service retirement claim number;

(4) Component of the governmental
entity for which the obligor works, and
the official duty station or worksite; and

(5) Status of the obligor, e.g.,
employee, former employee, or
annuitant.

(b) If the information submitted is not
sufficient to identify the obligor, the
legal process shall be returned directly
to the court, or other authority, with an
explanation of the deficiency. However,
prior to returning the legal process, if
there is sufficient time, and attempt
should be made to inform the party who
caused the legal process to be served, or
the party's representative, that it will
not be honored unless adeguate
identifying information is supplied.

Subpart C—Compliance With Process

§581.301 Suspension of payment.

Upon proper service of legal process,
together with all supplementary
documents and information as required
by §§ 581.202 and 581.203, the head of
the governmental entity, or his/her
designee, shall identify the obligor to
whom that governmental entity holds
moneys due and payable as
remuneration for employment and shall
suspend, i.e., withhold payment of such
moneys for the amount necessary to
permit compliance with the legal
process.

§ 581,302 Notification of obligor,

(a) As soon as possible, but not later
than fifteen (15) calendar days after the
date of valid service of legal process, the
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agent designated to accept legal process
shall send to the obligor, at his or her
duty station or last known home
address, written notice:

(1) That such process has been served,
including a copy of the legal process,
and, if submitted, such other documents
as may be required by § 581.202;

(2) Of the maximum garnishment
limitations set forth in § 581.402, with a
request that the obligor submit
supporting affidavits or other
documentation necessary for
determining the applicable percentage
limitation;

(3) That by submitting supporting
affidavits or other necessary
documentation, the obligor consents to
the disclosure of such information to the
garnishor; and

(4) Of the percentage that will be
deducted if he/she fails to submit the
documentation necessary to enable the
governmental entity to respond to the
legal process within the time limits set
forth in § 581.303.

(b) The governmental entity may
provide the obligor with the following
additional information:

(1) Copies of any other documents
submitted in support of the legal
process;

(2) That the United States does not
represent the interests of the obligor in
the pending legal proceedings;

(3) That the obligor may wish to
consult legal counsel regarding defenses
to the legal process that he or she may
wish to assert; and

(4) That obligors in the uniformed
services may avail themselves of the
protections provided in sections 520,
521, and 523 of the Soldiers' and Sailors’
Civil Relief Act of 1940 (50 U.S. Code
App. 501 et seq.).

§581.303 Response to legal process or
interrogatories.

(a) Whenever the designated agent is
validly served with legal process, the
agent shall respond within thirty (30)
calendar days, or within such longer
period as may be prescribed by
applicable State or local law, after the
date valid service is made. The agent
shall also respond within this time
period to interrogatories which
accompany legal process.

(b) i State or local law authorizes the
issuance of interrogatories prior to or
after the issuance of legal process, the
agent shall respond to the
interrogatories within thirty (30)
calendar days after receipt: Provided,
That the document(s) required by
§ 581.202(c) have been presented.

§581.304 Nonliability for disclosure.

(a) No Federal employee whose duties
include responding to interrogatories
pursuant to § 581.303(b), shall be subject
to any disciplinary action or civil or
criminal liability or penalty for any
disclosure of information made by him/
her in connection with the carrying out
of any duties pertaining directly or
indirectly to answering the
interrogatories.

(b) However, a governmental entity
would not be precluded from taking
disciplinary action against an employee
who consistently or purposely failed to
provide correct information requested
by interrogatories.

§ 581.305 Honoring legal process.

(a) The governmental entity shall
comply with legal process, except where
the process cannct be complied with
because:

(1) It does not, on its face, conform to
the laws of the jurisdiction from which it
was issued;

(2) The legal process would require
the withholding of funds not deemed
moneys due from, or payable by, the
United States as remuneration for
employment;

{3) The legal process is not brought to
enforce legal obligation(s) for alimony
and/or child support:

(4) It does not comply with the
mandatory provisions of this part;

(5) An order of a court of competent
jurisdiction enjoining or suspending the
operation of the legal process has been
served on the governmental entity; or

(8) Where notice is received that the
obligor has appealed the underlying
alimony and/or child support order,
payment of moneys subject to the legal
process shall be suspended until the
governmental entity is ordered by a
court, or other authority, to resume
payments. However, no suspension
action shall be taken where the
applicable law of the jurisdiction
wherein the appeal is filed requires
compliance with the legal process while
an appeal is pending.

(b) Under the circumstances set forth
in § 581.305(a), or where the
governmental entity is directed by the
Justice Department not to comply with
the legal process, the entity shall
respond directly to the court, or other
authority, setting forth its objections to
compliance‘with the legal process. In
addition, the governmental entity shall
inform the garnishor, or the garnishor's
representative, that the legal process
will not be honored. Thereafter, if
litigation is initiated or threatened, the
entity shall immediately refer the matter
to the United States Attorney for the
district from which the legal process

issued. To ensure uniformity in the
executive branch, governmental entities
which have statutory authority to
represent themselves in court shall
coordinate their representation with the
United States Attorney.

(c) In the event that a governmental
entity is served with more than one legal
process for the same moneys due or
payable to an individual, then the
moneys shall be available to satisfy
such processes on a first-come, first-
served basis: Provided, That in no event
will the total amount garnished for any
pay or disbursement cycle exceed the
applicable limitation set forth in
§ 581.402.

(d) Neither the United States, any
disbursing officer, nor governmental
entity shall be liable for any payment
made from moneys due from, or payable
by, the United States to any individual
pursuant to legal process regular on its
face, if such payment is made in
accordance with this part. However,
where a governmental entity negligently
fails to comply with legal process, the
United States shall be liable for the
amount that the governmental entity
would have paid, if the legal process
had been properly honored.

(e) Governmental entities affected by
legal process served under this part
shall not be required to vary their
normal pay or disbursement cycles to
comply with the legal process. However,
legal process, valid at the time of
service, which is received too late to be
honored during the disbursement cycle
in which it is received, shall be honored
to the extent that the legal process may
be satisfied during the next
disbursement cycle within the limits set
forth in § 581.402. The fact that the legal
process may have expired during this
period would not relieve the
governmental entity of its obligation to
honor legal process which was valid at
the time of service. If, in the next
disbursement cycle, no further payment
will be due from the entity to the
obligor, the entity shall follow the
procedures set forth in § 581.306.

§581.306 Lack of moneys due from, or
payable by, a governmental entity served
with legal process.

(a) When legal process is served on a
governmental entity, and the individual
identified in the legal process as the
obligor is found not to be entitled to
moneys (the entitlement to which is
based upon remuneration for
employment) due from, or payable by,
the governmental entity the entity shall
follow the procedures set forth in the
legal process for that contingency or, if
no procedures are set forth therein, shall
return the legal process to the court, or
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other authority from which it was
issued, and advise the court, or other
authority, that no moneys, the
entitlement to which is based upon
remuneration for employment are due
from, or payable by, the governmental
entity to the named individual.

(b) Where it appears that
remuneration for employment is only
temporarily exhausted or otherwise
unavailable, the court, or other
authority, shall be fully advised as to
why, and for how long, the remuneration
will be unavailable, if that information
is known by the governmental entity.

(c) In instances where an obligor
employee separates from his/her
employment with a governmental entity
which is presently honoring a continuing
legal process, the entity shall inform the
party who caused the legal process to be
served, or the party’s representative,
and the court, or other authority, that
the payments are being discontinued. In
cases where the obligor has retired, or
separated and requested a refund of
retirement contributions, or transferred,
or is receiving benefits under the
Federal Employee’s Compensation Act,
and where this information is known by
the entity, the entity shall provide the
party with the designated agent for the
new disbursing governmental entity.

Subpart D—Consumer Credit
Protection Act Restrictions

§581.401 Aggregate disposable earnings.
The "'aggregate disposable earnings”,
when used in reference to the amounts
due from, or payable by, the United
States or the District of Columbia which
are garnishable under the Consumer
Credit Protection Act for child support
and/or alimony, are the obligor's
remuneration for employment less those
amounts deducted in accordance with
§ 581.105.

§581.402 Maximum garnishment
limitations.

Pursuant to-section 1673(b)(2) (A) and
(B) of title 15 of the United States Code
(the Consumer Credit Protection Act, as
amended), unless a lower maximum
garnishment limitation is provided by
applicable State or local law, the
maximum part of the aggregate
disposable earnings subject to
garnishment to enforce any support
order(s) shall not exceed:

(a) Fifty (50) percent of the obligor’s
aggregate disposable earnings for any
workweek, where he/she asserts by
affidavit, or by other acceptable
evidence, that he/she is supporting a
spouse and/or dependent child, other
than the former spouse and/or child for
whose support such order is issued,

except that an additional five (5) percent
will apply if it appears on the face of the
legal process, or from other evidence
submitted in accordance with

§ 581.202(d), that such earnings are to
enforce a support order for a period
which is twelve (12) weeks prior to that
workweek. An obligor shall be
considered to be supporting a spouse
and/or dependent child only if the
obligor provides over half of the
spouse's and/or dependent child's
support.

{b) Sixty (60) percent of the obligor's
aggregate disposable earnings for any
workweek, where he/she fails to assert
by affidavit or establishes by other
acceptable evidence, that he/she is
supporting a spouse and/or dependent
child, other than a former spouse and/or
child with respect to whose support
such order is issued, except that an
additional five (5) percent will apply if it
appears on the face of the legal process,
or from other evidence submitted in
accordance with § 581.202(d), that such
earnings are to enforce a support order
for a period which is twelve (12) weeks
prior to that workweek.

(c) Where, under § 581.302(a)(2), an
obligor submits evidence that he/she is
supporting a second spouse and/or
child, copies of the evidence shall be
sent by the governmental entity to the
garnishor, or the garnishor’s
representative, as well as to the court, or
other authority, together with
notification that the obligor's support
claim will be honored. If the garnishor
disagrees with the obligor's support
claim, the garnishor should immediately
refer the matter to the court, or other
authority, for resolution.

Subpart E—~Implementation by
Governmental Entities

§ 581.501 Rules, regulations, and
directives by governmental entities.

Appropriate officials of all
governmental entities shall, to the extent
necessary, issue implementing rules,
regulations, and/or directives that are
consistent with this part.

Appendix A—List of Agents Designated to
Accept Legal Process

(This appendix lists the agents designated to
accept legal process for the executive branch
of the United States, including the United
States Postal Service, the Postal Rate
Commission, the District of Columbia,
American Samoa, Guam, the Virgin Islands,
and the Smithsonian Institution.)

L. Departments
Department of Agriculture

General Counsel, Department of Agriculture,
14th & Independence Ave., SW.,
Washington, D.C. 20250, (202) 447-3351.

bepartment of Commerce

1. For employee obligors in the Office of the
Secretary, Economic Development
Administration, Domestic and International
Business Administration, Bureau of Economic
Analysis, Office of Minority Business
Enterprise, National Fire Prevention and
Control Administration, United States Travel
Service, Office of Regional Economic
Coordination; Appalachian Regional
Commission, and Regional Action Planning
Commissions: Director, Finance Operations
Division, Department of Commerce, Room
6830-A, 14th Street and Constitution Avenue,
NW., Washington, D.C. 20230, (202) 377-2227.

2. Census Bureau: Chief, Finance Division,
Bureau of the Census, Suite 111, Iverson Mall,
Washington, D.C. 20233, (301) 763-5654.

3. National Oceanic and Atmospheric
Administration: Chief, Finance Division,
National Oceanic and Atmospheric
Administration, Building AD-5, Room 300,
6010 Executive Boulevard, Rockville, MD
20852, (301) 443-8795.

4. Patent and Trademark Office: Director,
Office of Finance, Patent and Trademark
Office, Room 2-6D-07, Crystal Plaza,
Washington, D.C. 20231, (703) 557-3761.

5. National Bureau of Standards, National
Technical Information Service, and Office of
Telecommunications: Chief, Financial
Management Division, National Bureau of
Standards, Room A-831, Administration
Building, Washington, D.C. 20234, (301) 921~
2507.

6. Maritime Administration: Chief, Division
of Accounts, Office of Financial Management,
Maritime Administration, Room 3090, 14th
Street and Constitution Avenue, NW.,
Washington, D.C. 20230, (202) 377-4764.

7. In cases where the name of the operating
unit in the Department of Commerce cannot
be ascertained: Chief, Accounting Standards
Division, Office of the Secretary, Room 6800,
14th Street and Constitution Avenue, NW.,
Washington, D.C. 20230, (202) 377-4407.

Department of Defense

Army
Commander, Army Finance and
Accounting Center, Attention: FINCL-G,
Indianapolis, IN 46249, (317) 542-4284.

Navy and Marine Corps

1. Navy Active-duty, Reserve, Fleet
Reserve or retired Navy: Director Navy
Family Allowance Activity, A. J. Celebrezze
Federal Building, Room 967, Cleveland, Ohio
44199.

2. Marine Corps Active-duty, Reserve, Fleet
Marine Corps Reserve, or retired, and civilian
personnel, except non-appropriated fund
employees: Commanding Officer, Marine
Corps Finance Center (AA) Kansas City,
Missouri 64197.

3. Civilian personnel of the Navy or Marine
Corps, Director of Civilian Personnel Law,
Office of the General Counsel, Navy
Department, Washington, D.C. 23090.

4, Non-civil service civilian personnel of
Navy Exchange or related non-appropriated
fund instrumentalities administered by the
Navy Resale System Office: Commanding
Officer, Navy Resale System Office,
Attention: Industrial Relations Officer, 29th
Street & Third Avenue, Brooklyn, New York
11232. D
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5. Non-civil service civilian personnel of
Navy clubs, messes, or recreation facilities
(non-appropriated funds): Chief of Naval
Personne! Director, Recreation Services
Division (Pers/NMPC-72) Washington, D.C.
20370.

Air Force

1. Active duty, reserve, Air National Guard
{ANG), retired military members and civilian
employees of appropriated fund activities:
Commander, Air Force Accounting and
Finance Center, Attention: JA, Denver, CO
80279, (303) 370-7524.

2. Non-appropriated fund civilian
employees of base exchanges: Army and Air
Force Exchange Service, Attention: GC-G,
Dallas, TX 75222, (214) 330-2174.

3. Civilian employees of all other Air Force
nonappropriated fund activities; AFMPC/JA,
Attention: NAF Law Division, Randolph AFB,
TX 78548, (512) 652-6601.

With respect to other civilian employees of
Department of Defense agencies, or other
employing activities within the Department of
Defense or the Military Departments, the
Director of the agency or activity shall assist
by receiving and forwarding process to the
designated agent in the appropriate
disbursing office.

Defense Communications Agency

General Counsel and Deputy General
Counsel, Office of the General Counsel
(Code 105), Defense Communications
Agency, Washington, D.C. 20305 (202)
692-2009,

Defense Contract Audit Agency

Director of Personnel, Defense Contract
Audit Agency, Cameron Station,
Alexandria, VA 22314 (202) 274-7325.

Defense Logistics Agency

Accounting & Finance Officer (DCSC-CA),
Defense Construction Supply Center,
Columbus, OH 43215, (614) 236-3161.

Accounting & Finance Officer (DESC-CA),
Defense Electronics Supply Center, 1507
Wilmington Pike, Dayton, OH 45444 (513)
296-6415.

Command Security Officer, Defense General
Supply Center, Richmond, VA 23297 (804)
2754751,

Accounting & Finance Officer (DPSC-ZA),
Defense Personnel Support Center, 2800
South 20th Street, Philadelphia, PA 19101
(215) 952-2741.

Accounting & Finance Officer (DDMP-BD),
Defense Depot Mechanicsburg,
Mechanicsburg, PA 17055, (717) 790-2992.

Accounting & Finance Officer (DDMT-FD),
Defense Depot Memphis, 2163 Airways
Boulevard, Memphis, TN 38114 (901) 744-
5541. .

Accounting & Finance Officer (DDOU-RF),
Defense Depot Ogden, Ogden, UT 84407,
(801) 399-7358.

Accounting & Finance Officer (DDT-GD),
Defense Depot Tracy, S. Chrisman Road,
Tracy, CA 95376 (209) 835-9316.

Accounting & Finance Officer (DASC-F),
Cameron Station, Alexandria, VA 22314
(202) 274-6108.

Accounting & Finance Officer (DCRA-FA),
Defense Contract Administration
Services Region, Atlanta, 805 Walker

Street, Marietta, GA 30060 (404) 424~
9304.

Accounting & Finance Officer (DCRB-FA),
Defense Contract Administration
Services Region, Boston, 666 Summer
Street, Boston, MA 02210 (617) 542-8893.

Accounting & Finance Officer (DCRI-FA),
Defense Contract Administration
Services Region, Chicago, O'Hare
International Airport, 6400 North
Mannheim Road, P.O. Box 66475,
Chicago, IL 60666 (312) 694-2245.

Accounting & Finance Officer (DCRO-FA),
Defense Contract Administration
Services Region, Cleveland, Anthony [.
Celebrezze Federal Building, 1240 East
Ninth Street, Cleveland, OH 44199 (216)
522-5490.

Accounting & Finance Center Officer (DCRT-
FA), Defense Contract Administration
Services Region, Dallas, 500 South Ervay
Street, Dallas, TX 75201 (214) 670-1350.

Accounting & Finance Officer (DCRL-FA),
Defense Contract Administration
Services Region, Los Angeles, 11099
South La Cienega Boulevard, Los
Angeles, CA 90045 (213) 643-2210.

Accounting & Finance Center (DCRN-FA),
Defense Contract Administration
Services Region, New York, 60 Hudson
Street, New York, NY 10013 (212) 374—
9408.

Accounting & Finance Officer (DCRS-FA),
Defense Contract Administration
Services Region, St. Louis, 1136
Washington Avenue, St. Louis, MO 63101
(314) 263-6510.

Defense Mapping Agency

1. For employee obligors in the
Headquarters and Components listed below:
Headquarters, Defense Mapping Agency,
Building 56, U.S. Naval Observatory,

Washington, D.C. 20315.

Defense Mapping Schoal, Fort Belvoir,
Virginia 22060.

DMA Inter American Geodetic Survey, Fort
Sam Houston, Texas 78234,

General Counsel, Defense Mapping
Agency, Building 56, U.S. Naval
Observatory, Washington, D.C. 20305
(202) 254-4431.

2. For employee obligors in the DMA
Aerospace Center: Counsel, DMA Aerospace
Center, St. Louis Air Force Station, St. Louis,
Missouri 63118 (314) 263-4501.

3. For employee obligors in the DMA
Hydrographic/Topographic Center: Counsel,
DMA Hydrographic/Topographic Center,
Washington, D.C. 20315 (202) 2272268,

Defense Nuclear Agency

General Counsel, Defense Nuclear Agency,
Washington, D.C. 20305 (703) 325-7681.

Department of Energy

Power Administrations

1. Alaska Power Administration:
Administrator, Alaska Power
Administration, Department of Energy,
P.O. Box 50, Juneau, AK 99802, (907) 586~
7405.

2. Bonneville Power Administration: Head,
Disbursement Audit Section (SNJ),
Bonneville Power Administration,
Department of Energy, 1002 N.E.
Holladay, Portland, OR, (503) 234-3361.

3. Southeastern Power Administration:
Director, Washington Financial Services

. Division (CR—46), Mail Station C-212,
Department of Energy, Washington, D.C.
20545, (301) 353-5316.

4. Southwestern Power Administration:
Chief Counsel, Southwestern Power
Administration, Department of Energy,
P.O. Drawer 1619, Tulsa, OK 74101, (918)
581-7428.

5. Western Area Power Administration:
General Counsel, Western Area Power
Administration, Department of Energy,
P.O. Box 3402, Golden, CO 80401, (303)
231-1529.

Field Offices

1. Albuquerque Operations Office and
Richland Operations Office (includes
Fast Flux Test Facility Project Office}:
Chief Counsel, Albuquerque Operations
Office, Department of Energy, P.O Box
5400, Albuquerque, NM 87115, (505) 264~
7265,

2. Chicago Operations Office and Oak
Ridge Operations Office (includes Clinch
River Breeder Reactor Project Office, and
the Technical Information Center): Chief
Counsel, Oak Ridge Operations Office,
Department of Energy, P.O. Box E, Oak
Ridge, TN 37830, (615) 693-7153.

3. Grand Junction Office, Nevada
Operations Office, San Francisco
Operations Office: Chief, Collection,
Disbursement and Funds Branch, Nevada
Operations Office, Department of Energy,
P.O. Box 14100, Las Vegas, NV 89114,
(702) 734-3168.

4, Idaho Operations Office: Chief, General
and Fund Accounting Branch, Idaho
Operations Office, Department of Energy,
550 Second Street, Idaho Falls, ID 43201,
(208) 526-1598.

5. Savannah River Operations Office:
Director, Finance Division, Savannah
River Operations Office, Department of
Energy, P.O. Box A, Aiken, SC 29801,
(803) 725-2681.

6, Pittsburgh Naval Reactors Office,
Schenectady Naval Reactors Office,
Washington Headquarters, and all other
organizations: Director, Washington
Financial Services Division (CR-46), Mail
Station C-212, Department of Energy,
Washington, D.C. 20545, (301) 353-5316.

Department of Health and Human Services

1. For the garnishment of the remuneration
of employees of the Department of
Health and Human Services:
Garnishment Agent, Office of General
Counsel, Room 5362—North Building, 330
Independence Ave., S.W., Washingtoen,
D.C. 20201, (202) 472-3109.

2. For the garnishment of benefits under
Title II of the Social Security Act, legal
process may be served on the office
manager at any Social Security District
or Branch Office. The addresses and
telephone numers of the Social Security
District or Branch Offices may be found
in the local telephone directory.

Department of Housing and Urban
Development

Chief, Operations Branch, Personnel Systems
and Payroll Division, Department of
Housing and Urban Development, 451
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Seventh Street, S.W., Room 2132,
Washington, D.C. 20410, (202) 755-8906.

Department of the Interior

Secretarial Offices; Office of Territorial
Affairs; Office of Water Research and
Technology: Commission of Fine Arts;
Delaware River Basin Commission: and
Susquehanna River Basin Commission;
Chief, Division of Fiscal Services,
Department of the Interior, 18th & C
Streets, NW., Room 5261, Washington,
D.C. 20240, (202) 343-5207.

Bureau of Mines: Chief, Branch of Finance,
Bureau of Mines, Department of the
Interior, Denver Federal Center, Bldg. 20,
Rm. D-2038, Denver, CO 80225, (303) 234~
2354,

Fish and Wildlife Service: Chief, Division of
Financial and Management Systems, Fish
and Wildlife Service, Department of the
Interior, 18th & C Streets, NW,
Washington, D.C. 20240, (202) 343-8991.

Geological Survey: Chief, Branch of Financial
Management, MS 270, Geological Survey,
Department of the Interior, 12201 Sunrise
Valley Drive, Reston, VA 22092, (804)
860-6181.

Heritage Conservation and Recreation
Service: Chief, Division of Personnel and
Management, Heritage Conservation and
Recreation Service, Department of the
Interior, Pension Building, 440 G Street,
NW, Washington, D.C. 20243, (202) 343~
4275.

National Park Service: Chief, Division of
Finance, National Park Service,
Department of the Interior, 1100 L Street,
NW, Washington, D.C. 20005, (202) 523
5150.

Water and Power Resources Service
(formerly Bureau of Reclamation): Chief,
Division of Personnel and Management,
Water and Power Resources Service,
Department of the Interior, 18th & C
Streets, NW, Washington, D.C. 20240,
(202) 343-4626.

Bureau of Indian Affairs: Chief, Branch of
Employee Data and Compensation,
Bureau of Indian Affairs, Department of
the Interior, 500 Gold Avenue, SW.,
Albuquerque, NM 87103, (505) 766-2936.

Office of Surface Mining Reclamation and
Enforcement: Chief, Budget and Financial
Management Division, Office of Surface
Mining Reclamation and Enforcement,
Department of the Interior, 1951
Constitution Avenue, NW, Washington,
D.C. 20245, (202) 343-4926.

Bureau of Land Management: Chief, Division
of Finance, Bureau of Land Management,
Department of the Interior, 18th & C
Streets, NW, Room 3559, Washington,
D.C. 20240, (202) 343-3607.

Department of Justice

1. For all employees, except employees of the
Federal Bureau of Investigation:
Assistant Director, Employee Data
Service, Systems Operations Staff,
Justice Management Division,
Department of Justice, P.O. Box 2922,
Washington, D.C. 20013, (202) 633-4442.

2. For employees of the Federal Bureau of
Investigation: Personnel Officer, FBI
Headquarters, Department of Justice, J.
Edgar Hoover Building, Room 6052,
Washington, D.C. 20535, (202) 324-4981.

Department of Labor

1, Payments to employees of the Department
of Labor: Director, Office of Accounting,
Room N1309, Department of Labor. 200
Constitution Avenue, NW., Washington,
D.C. 20210, (202) 523-8314.

2. Process relating to moneys due and
payable by the United States under the
Longshoremen's Act should be directed
to the: Associate Director for Longshore
and Harbor Workers' Compensation,
Room C-3520, 200 Constitution Avenue,
NW., Washington, D.C. 20210, (202) 523~
8721.

3. Process relating to benefits payable under
the Federal Employees' Compensation
Act should be directed to the appropriate
district office of the Office of Workers'
Compensation Programs.

District No. 1

Deputy Commissioner, Office of Workers'
Compensation Programs, Room 1800,
John F. Kennedy Building, Government
Center, Boston, MA 12203, (617) 223~6755.

Connecticut, Maine, Massachusetts. New
Hampshire, Rhode Island, and Vermont

District No. 2

Deputy Commissioner, Office of Workers'
Compensation Programs, 1515 Broadway
(at West 44th), New York, NY 10036,
(212) 399-5501.

New Jersey, New York, Puerto Rico, and the
Virgin Islands

District No. 3

Deputy Commissioner, Office of Workers'
Compensation Programs, Gateway
Building, Room 2150, 3535 Market Street,
Philadelphia, PA 19104, (215) 596-1180.

Delaware, Pennsylvania, and West Virginia

District No. 6

Assistant Deputy Commissioner, Office of
Workers' Compensation Programs, 400
West Bay Street, Box 35049, Jacksonville,
FL 32202, (904) 791-3426.

Alabama, Florida, Georgia, Kentucky,

Mississippi, North Carolina, South Carolina,

and Tennessee ’

District No. 7

Assistant Deputy Commissioner, Office of
Workers' Compensation Programs, Hale
Boggs Federal Building, 500 Camp Street,
New Orleans, LA 70130, (504) 589-6135.

Arkansas and Louisiana

District No. 9

Assistant Deputy Commissioner, Office of
Workers' Compensation Programs, 1240
East 9th Street, Room 867, Cleveland, OH
44199, (216) 522-3803.

Indiana, Michigan, and Ohio

District No. 10

Deputy Commissioner, Office of Workers'
Compensation Programs, 230 S. Dearborn
Street, 8th Floor, Chicago, IL 60604, (312)
353-5650.

Illinois. Minnesota, and Wisconsin

District No. 11

Deputy Commissioner, Office of Workers'
Compensation Programs, 1910 Federal

Office Building, 911 Walnut Street,
Kansas City, MO 64106, (816) 374-2723.

District No. 12

Deputy Commissioner, Office of Workers'’
Compensation Programs, Drawer 3558,
Federal Building, 1961 Stout Street,
Denver, CO 80202, (303) 837~-5402.

Colorado, Montana, North Dakota, South
Dakota, Utah, and Wyoming

District No. 13

Deputy Commissioner, Office of Workers'
Compensation Programs, 450 Golden
Gate Avenue, Box 36022, San Francisco,
CA 94102, (415) 556-6183.

Arizona, California, and Nevada

District No. 14

Deputy Commissioner, Office of Workers'
Compensation Programs, 4010 Federal
Office Building, 909 First Avenue,
Seattle, WA 98174, (206) 442-5521.

Alaska, Idaho, Oregon, and Washington

District No. 15

Assistant Deputy Commissioner, Office of
Workers' Compensation Programs, 300
Ala Moana Boulevard, Room 5108, Box
50209, Honolulu, HI 96850, (808) 546-836.

All land and water areas west of the
continents of North and South America to 60
degrees east longitude (excluding Iran)

District No. 16

Deputy Commissioner, Office of Workers'
Compensation Programs, 555 Griffin
Square Building, Room 100, Griffin and
Young Streets, Dallas, TX 75201, (214)
767-4712.

Arkansas, Louisiana, New Mexico,
Oklahoma, and Texas

District No. 17

Deputy Commissioner, Office of Workers'
Compensation Programs, 1371 Peachtree
Street, NE, Room 331, Atlanta, GA 30309,
(404) 881-75686.

Alabama, Florida, Georgia, Kentucky,

Mississippi, North Carolina, South Carolina,

and Tennessee

District No. 25

Assistant Deputy Commissioner, Office of
Workers' Compensation Programs, 666
11th Street, NW., Room 405, Washington,
D.C. 20211, (202) 724-0713.

District of Columbia, Maryland, and Virginia

4. Process relating to claims arising out of the
places set forth below and process
seeking to attach Federal Employees’
Compensation Act benefits payable to
employees of the Department of Labor
should be directed to the: Associate
Director for Federal Employees'
Compensation, Room $3229, 200
Constitution Avenue, NW., Washington,
D.C. 20210, (202) 523-7552.
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Canada, Mexico, Central and South America,
and all land and water areas east of the
continents of North and South America to 60
degrees east longitude (including Iran but
excluding Puerto Rico and the Virgin Islands)

Department of State

Secretary, Attention: Executive Director,
Office of the Legal Adviser (L-EX), 2201
C Street, NW., Washington, D.C. 20502,
(202) 632-0460.

Agency for International Development

Chief, Employee Relations & Services
Division, Office of Personnel
Management, Agency for International _
Development, Washington, D.C. 20523
(202) 632-2954.

Department of Transportation

Office of the Secretary, General Counsel, 400
7th Street, SW., Washington, D.C. 20590,
(202) 4264702,

United States Coast Guard, Chief Counsel,
2100 2nd Street, SW., Washington, D.C.
20593, (202) 426-1616.

Federal Aviation Administration

1. Headquarters (Washington, D.C.) and
overseas employees: Chief Counsel, 800
Independence Ave., S.W., Washington,
D.C. 20591 (202) 426~-3773.

2. Central Region: Nebraska, Kansas, lowa,
and Missouri. Regional Counsel, ACE-7,
601 E. 12th Street, Kansas City, Missouri
64106 (816) 374-5446.

3. Alaskan Region: Regional Counsel, AAL-7,
701 C Street, Box 14, Anchorage, Alaska
99513 (907) 271-5269.

4. Pacific-Asia Region: Regional Counsel,
APC-7, P.O. Box 50109, Honolulu, Hawaii
46850 (808) 546-5621.

. Eastern Region: New York, Pennsylvania,
New Jersey. West Virginia, Maryland,
Delaware and Virginia. Regional
Counsel, AEA-7, Federal Building, JFK
International Airport, Jamaica, New York
11430 (212) 995-2814.

. Greal Lakes Region: Minnesota, Wisconsin,
Michigan, Illinois, Indiana and Ohio.
Regional Counsel, AGL-7, 2300 East
Devon, Des Plaines, Illinois 60018 (312)
6944500, ext. 311.

. Northeast Region: Maine, New Hampshire,
Vermont, Massachusetts, Connecticut
and Rhode Island. Regional Counsel,
ANE-7, 12 New England Executive Park,
Burlington, Massachusetts 01803 (617)
273-7384.

8. Northwest Region: Washington, Oregon
and Idaho. Regional Counsel, ANW-7,
FAA Building, 9010 E. Marginal Way
South, King County International Airport
(Boeing Field), Seattle, Washington 98108
(206) 767-2670.

9. Rocky Mountain Region: Montana, North
Dakota, South Dakota, Wyoming, Utah,
Colorado. Regional Counsel, ARM-7,
10455 East 25th Avenue, Aurora,
Colorado 80010 (303) 837-4846.

10. Southern Region: Kentucky, North
Carolina, Tennessee, Mississippi,
Alabama, Georgia, South Carolina,
Florida, Puerto Rico, Republic of Panama
and Virgin Islands, Regional Counsel,
ASO-7, P.O. Box 20636, Atlanta, Georgia
30320 (404) 763-7204.
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11. Southwest Region: Arkansas, Louisiana,
Oklahoma, Texas, New Mexico. Regional
Counsel, ASO-7, P.O. Box 1689, Forth
Worth, Texas 76101 (213) 536-6270.

12, Mike Monroney Aeronautical Center:
Center Counsel, AAC-7, P.O. Box 25082,
Oklahoma City, Oklahoma 73103 (405)
686-2296.

13. FAA Technical Center: Central Region,
ACT-7, Atlantic City, New Jersey 08405
(604) 641-8200, ext. 3605.

Federal Highway Administration, Chief
Counsel, 400 7th Street, SW., Washington,
D.C. 20590, (202) 426-0740.

Federal Railroad Administration

1. For all employees, except those of the
Alaska Railroad; Chief Counsel, 400 7th
Street, S.W., Washington, D.C. 20590
(202) 426-0767.

2. For employees of the Alaska Railroad;
Personnel Officer, Chief, Employment
Section, The Alaska Railroad, RAR-14,
Pouch 7-2111, Anchorage, Alaska 99510
(907) 265-2436.

National Highway Traffic Safety
Administration, Chief Counsel, 400 7th
Street, SW., Washington, D.C. 20590,
(202) 426-9511.

Urban Mass Transportation Administration,
Chief Counsel, 400 7th Street, SW.,
Washington, D.C. 20590, (202) 426-4063.

St. Lawrence Seaway Development
Corporation, General Counsel, P.O. Box
520, Massena, New York, 13662, (315)
764-0271.

Research and Special Programs
Administration, Chief Counsel, 400 7th
Street, SW., Washington, D.C. 20590,
(202) 7554972,

Department of the Treasury

1, Office of the Secretary—General Counsel,
Department of the Treasury, Room 3000,
Main Treasury Building, 1500
Pennsylvania Avenue, NW., Washington,
D.C. 20220, (202) 566-2093.

2. Office of Revenue Sharing—Chief Counsel,
Fifteenth Floor, 2401 E Street, NW.,
Washington, D.C. 20228, (202) 634-5182.

3. Office of Foreign Assets Control—Chief
Counsel, Room 401, 1331 G Street, NW.,
Washington, D.C. 20220, (202) 376-0236.

4. U.S. Savings Bond Division—Assistant
General Counsel (ALFO), Room 1410,
Main Treasury Building, 1500
Pennsylvania Avenue, NW., Washington,
D.C. 20220, (202) 566-8464.

5. Bureau of Government Financial
Operations—Assistant General Counsel
(ALFO), Room 1410, Main Treasury
Building, 1500 Pennsylvania Avenue,
NW., Washington, D.C. 20220, (202) 566-
8464.

6. Internal Revenue Service—Director,
General Legal Services Division, Office
of Chief Counsel, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224,
(202) 566-3488.

7. Bureau of Alcohol, Tobacco & Firearms—
Chief Counsel, Room 5526, Federal
Building, 1200 Pennsylvania Avenue,
N.W., Washington, D.C. 20226, (202) 566~
7772.

8. Bureau of Public Debt—Chief Counsel,
Room 309, Washington Building,
Washington, D.C. 20226, (202) 376-0244.

9. Secret Service—Legal Counsel, Room 842,
1800 G Street, N.W., Washington, D.C.
20223, (202) 535-5771. -

10. Bureau of Engraving & Printing—Legal
Counsel, Room 109M, 14th & C Streets,
N.W., Washington, D.C. 20228, (202) 447~
1425.

11. Office of the Comptroller of the
Currency—Director, Litigation, Office of
Chief Counsel, Fifth Floor, 490 L'Enfant
Plaza East, S.W., Washington, D.C.
20219, (202) 447-1893.

12. Bureau of the Mint—Legal Counsel, Room
1033, 501 13th Street, N.W., Washington,
D.C. 20220, (202) 376-0565.

13. Federal Law Enforcement Training
Center—Legal Counsel, Building 94,
Glynco, GA 31520, (912) 267-2441,

14. Customs Service

(a) Headquarters (Washington, D.C.) and
Overseas employees: Assistant Chief Counsel
of Customs (Hearings and Claims), 1301
Constitution Ave., N.W., Washington, D.C.
20229, (202) 566-2482.

(b) Employees not located at headquarters
or overseas, service of process may be made
upon the Regional Counsel of Customs in
whose region the obligor is employed, a
listed below: !

Region I—Regional Counsel of Customs,
Suite 1739, 100 Summer Street, Boston,
MA 02110, (617) 223-0075.

Region [I—Regional Counsel of Customs,
Room 732, 6 World Trade Center, New
York, NY 10048, (212) 466-4562.

Region IlI—Regional Counsel of Customs,
40 S. Gay Street, Baltimore, MD 21202,
(301) 962-4119.

Region IV—Regional Counsel of Customs,
99 S.E. 5th Street, Miami, FL 33131, (305)
350-4321.

Region V—Regional Counsel of Customs,
Suite 2422, 1440 Canal Street, New
Orleans, LA 70112, (504) 589-6981.

Region VI—Regional Counsel of Customs,
Suite 1220,-500 Dallas Avenue, Houston,
TX 77002, (713) 226-4887.

Region VII—Regional Counsel of Customs,
300 N. Los Angeles Street, Los Angeles,
CA 90053, (213) 688-5936.

Region VIII—Regional Counsel of Customs,
Suite 1000, 211 Main Street, San
Francisco, CA 94105, (415) 556-3873.

Region IX—Regional Counsel of Customs,
Suite 1417, 55 E. Monroe Street, Chicago,
IL 60603, (312) 353-7860.

II. Agencies

(Unless otherwise indicated below, all
agencies of the executive branch shall be
subject to service of legal process brought for
the enforcement of an individual's obligation
to provide child support and/or make
alimony payments where such service is sent
by certified or registered mail, return receipt
requested. or by personal service, upon the
head of the agency.)

Central Intelligence Agency

Director of Personnel Policy, Planning, and
Management, Central Intelligence
Agency, Washington, D.C. 20505, or

Chief, Special Activities Staff, Office of
Personnel Policy, Planning, and
Management, Central Intelligence
Agency, Washington, D.C. 20505, (703)
351-3452.
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Civil Aeronautics Board

General Counsel, Civil Aeronautics Board,
1825 Connecticut Avenue, NW.,
yWashington, D.C. 20428, (202) 673-5233.
or Director, Office of Human Resources,
Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428, (202) 673-6140.

Commodity Futures Trading Commission

Director of Personnel, Commodity Futures
Trading Commission, 2033 K Street, NW.,
Washington, D.C. 20581, (202) 254-3275.

Consumer Product Safety Commission

Office of the General Counsel, Room 509,
1111 18th Street, NW., Washington, D.C.
20207, (202) 634-7770.

Farm Credit Administration

Director or Assistant Director, Administrative
Division, 490 L'Enfant Plaza East, SW.,
Washington, D.C. 20578, (202) 755-4394.

Federal Election Commission

Assistant Staff Director, Administrative
Division, Federal Election Commission,
1325 K Street, NW., Washington, D.C.
20463, (202) 523-4112.

Federal Home Loan Bank Board

Director, Administration Division, Office of
the General Counsel, Federal Home Loan
Bank Board, 1700 G Street, NW., 3rd
Floor, Washington, D.C. 20552, (202) 377-
6462. :

Federal Labor Relations Authority

Director of Personnel Federal Labor Relations
Authority, 1900 E Street, NW., Room
7469, Washington, D.C. 20424, (202) 632—
6880.

Federal Maritime Commission

Director of Personnel/Deputy Director of
Personnel, Federal Maritime
Commission, 1100 L Street, NW., Room
11213, Washington, D.C. 20573, (202) 523
5773.

Federal Mediation and Conciliation Service

General Counsel, Federal Mediation and
Conciliation Service, 2100 K Street, NW.,
Washington, D.C. 20427, (202) 653-5209.

General Services Administration

1. Region 1: Maine, Vermont, New
Hampshire, Massachusetts, Connecticut:
Regional Counsel, John W. McCormack
Post Office & Courthouse, Boston, MA
02109, (617) 223-2621.

. Region 2: New York, New Jersey, Puerto
Rico, Virgin Islands: Regional Counsel,
26 Federal Plaza, New York, NY 10007,
(212) 264-8306.

3. Regional 3: Pennsylvania, West Virginia,
Maryland, Virginia less the greater
metropolitan area of Washington, D.C.:
Regional Counsel, Ninth and Market
Streets, Philadelphia, PA 19107, (215)
597-1319.

. Region 4: Kentucky, Tennessee, North
Carolina, Mississippi, Alabama, Georgia,
South Carolina, Florida: Regional
Counsel, R.B. Russell Federal Building
and U.S. Courthouse, 75 Spring Street,
S.W., Atlanta, GA 30303, (404) 881-3006.

5. Region 5: Minnesota, Wisconsin, [llinois,

Indiana, Michigan, Ohio: Regional
>
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Counsel, 230 South Dearborn Street,
Chicago, IL 60604, (312) 353-5392.

6. Region 6: Nebraska, lowa, Kansas,
Missouri: Regional Counsel: 1500 E.
Bannister Road, Kansas City, MO 64131,
(816) 926-7212,

7. Region 7: New Mexico, Texas, Oklahoma,
Arkansas, Louisiana: Regional Counsel,
819 Taylor Street, Fort Worth, TX 76102,
(817) 334-2325.

8. Region 8: Montana, North Dakota, South
Dakota, Wyoming, Utah, Colorado:
Regional Counsel, Building 41—Denver
Federal Center, Denver, CO 80225, (303)
234-3813.

9. Region 9: California, Nevada, Arizona,
Hawaii, Guam: Regional Counsel, 525
Market Street, San Francisco, CA 94105,
(415) 556-3963.

10. Region 10. Washington, Oregon, Idaho,
Alaska: Regional Counsel, GSA Center,
Auburn, Washington 98002, (206) 883
6500, ext. 225.

11. Greater metropolitan area of Washington,
D.C. (parts of Maryland and Virginia):
Regional Counsel, 7th & D Streets, NW.,
Washington, D.C. 20407, (202) 472-1809.

Government Printing Office

General Counsel (Stop GC), Government
Printing Office, Washington, D.C. 20401,
(202) 275-2758.

International Communication Agency

General Counsel, International
Communication Agency, 1750
Pennsylvania Avenue, NW., Washington,
D.C. 20547, (202) 724-9563.

Interstate Commerce Commission

Chief, Budget and Fiscal Office, Interstate
Commerce Commission, 12th and
Constitution Avenue, NW., Washington,
D.C. 20423.

Merit Systems Protection Board

Director, Office of Administration, Merit
Systems Protection Board, 1717 H Street,
NW., Room 362, Washington, D.C. 20419,
(202) 632-4956.

National Aeronautics and Space
Administration

NASA Headquarters—Assistant General
Counsel for Litigation, 400 Maryland
Avenue, SW, Washington, D.C. 20546,
(202) 755-3920,

NASA Field Installations—

Chief Counsel, Ames Research Center,
Moffett Field, CA 94035, (415) 965-5103.

Chief Counsel, Dryden Flight Research
Center, Edwards, CA 93520, (805) 258
8787.

Chief Counsel, Goddard Space Flight
Center, Greenbelt, MD 20771, (301) 344-
8887.

Chief Counsel, Johnson Space Center,
Houston, TX 77058, (713) 483-3021.

Chief Counsel, Kennedy Space Center,
Kennedy Space Center, FL 32899, (305)
867-2550.

Chief Counsel, Langley Research Center
and Wallops Flight Center, Hampton, VA
23665, (804) 827-3397.

Chief Counsel, Lewis Research Center,
Cleveland, OH 44135, (216) 433-6411.

Chief Counsel, Marshall Space Flight
Center, Marshall Space Flight Center, AL
35812, (205) 453-2440.

Chief Counsel, National Space Technology
Laboratories, NSTL Station, MS 39529,
(601) 688-2164.

National Capital Planning Commission

Administrative Officer, Natidnal Capital
Planning Commission, 1325 G Street,
NW., Washington, D.C. 20576, (202) 724—
0170.

National Credit Union Administration

Director, Division of Personnel, National
Credit Union Administration, 1776 G
Street, NW,, Washington, D.C. 20456,
(202) 357-1156.

National Endowment for the Humanities

General Counsel, National Endownment for
the Humanities, Washington, D.C. 20506,
(202) 724-0367.

National Mediation Board

Administrative Officer, National Mediation
Board, Washington, D.C. 20572, (202)
523-5950.

National Railroad Adjustment Board

Staff Director/Grievances, National Railroad
Adjustment Board, 202 S. State Street,
Chicago, IL 60604.

National Science Foundation

General Counsel, National Science
Foundation, 1800 G Street, NW,,
Washington. D.C. 20550, (202) 634-4286.

Nuclear Regulatory Commission

Controller, Nuclear Regulatory Commission,
Washington, D.C. 20555, (301) 492-7521.

National Transportation Safety Board

Chief, Personnel and Training Division,
National Transportation Safety Board,
800 Independence Ave., SW.,
Washington, D.C. 20594. ATTN: AD-30,
(202) 472-61686.

Office of Personnel Management

1. Payments to OPM employees: General
Counsel, Office of the General Counsel,
Room 5H30, Office of Personnel
Managment, Washington, D.C. 20415,
(202) 632-5524.

2. Payments of retirement benefits under the
Civil Service Retirement System:
Associate Director for Compensation,
Office of Personnel Management,
Allotment Section, P.O. Box 17,
Washington, D.C. 20044, (202) 632-5437.

Panama Canal Commission

Director, Office of Executive Administration,
Panama Canal Commission, APO Miami,
Florida 34011 (52-3519).

Pension Benefit Guaranty Corporation

General Counsel or Deputy General Counsel,
Pension Benefit Guaranty Corporation,
2020 K Street, NW., Washington, D.C.
20006, (202).254—4864).

Railroad Retirement Board

General Counsel, Railroad Retirement Board,
844 North Rush Street, Chicago, Illinois
60611, (312) 751-4569.

Selective Service System

General Counsel, Selective Service System,
600 E Street, NW., Washington, D.C.
20435, (202) 724-0433.
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Small Business Administration

(District Directors are designated to accept
legal process for their respective districts as
set forth in 13 CFR 101.3-1.)

District Director, Boston District Office, 150
Causeway Street, Boston, MA 02114,
(617) 223-2100.

District Director, Augusta District Office, 40
Western Avenue, Augusta, ME 04330,
(207) 622-6171.

District Director, Concord District Office, 55
Pleasant Street, Concord, NH 03301, (603)
224-4041.

District Director, Hartford District Office,
One Financial Plaza, Hartford CT (203)
244-3600.

District Director, Montpelier District Office,
87 State Street, Montpelier, VT 05602
(802) 229-0538.

District Director, Providence District Office,
57 Eddy Street, Providence, RI 02903
(401) 528-4580. '

District Director, New York District Office, 26
Federal Plaza, New York, NY 10007 (212)
2644355,

District Director, Hato Rey District Office,
Chardon & Bolivia Streets, Hato Rey, PR
00918 (809) 753-4572.

District Director, Newark District Office, 970
Broad Street, Newark, NJ 07102 (201)
645-2434.

District Director, Syracuse District Office, 100
South Clinton Street, Syracuse, NY 13260
(315) 423-5383.

* District Director, Philadelphia District Office,
231 St. Asaphs Road, Bala Cynwyd, PA
19004 (215) 597-3311.

District Director, Baltimore District Office,
8600 LaSalle Road, Towson, MD 21204
(301) 962-4392."

District Director, Clarksburg District Office,
109 North 3rd Street, Clarksburg, WV
26301 (304) 623-5631.

District Director, Pittsburgh District Office,
1000 Liberty Avenue, Pittsburgh, PA
15222 (412) 644-2780.

District Director, Richmond District Office,
400 North 8th Street, Richmond, VA
23240 (804) 782-2617.

District Director, Washington District Office,
1030 15th Street, NW., Washington, D.C.
20417 (202) 655-4000.

District Director, Atlanta District Office, 1720
Peachtree Street, NW., Atlanta, GA 30309
(404) B81-4325.

District Director, Birmingham District Office,
908 South 20th Street, Birmingham, AL
35205 (205) 254-1344.

District Director, Charlotte District Office, 230
S. Tryon Street, Charlotte, NC 28202 (704)
371-6111.

District Director, Columbia District Office,
1835 Assembly Street, Columbia, SC
29201 (803) 765-5376.

District Director, Jackson District Office, 100
West Capitol Street, Jackson, MS 39201
(601) 969-4371.

District Director, Jacksonville District Office,
400 West Bay Street, Jacksonville, FL
32202 (904) 791-3782.

District Director, Louisville District Office,
600 Federal Place, Louisville, KY 40201
(502) 582-5971.

_ District Director, Miami District Office, 2222
Ponce De Leon Blvd., Coral Gables, FL
33134 (305) 350-5521.

District Director, Nashville District Office,
404 James Robertson Parkway, Nashville,
TN 37219 (615) 251-5881.

District Director, Chicago District Office, 219
South Dearborn Street, Chicago, IL 60604
(312) 353-4528.

District Director, Cleveland District Office,
1240 East 9th Street, Cleveland, OH
44199 (216) 522-4180.

District Director, Columbus District Office, 85
Marconi Boulevard, Columbus, OH 43215
(614) 469-6860.

District Director, Detroit District, 477
Michigan Avenue, Detroit, Ml 48226 (313)
226-6075.

District Director, Indianapolis District Office,
575 N. Pennsylvania Street, Indianapolis,
IN 46204(317) 269-7272.

District Director, Madison District Office, 212
E. Washington Avenue, Madison, WI
53703 (608) 264-5261.

District Director, Minneapolis District Office,
12 South 6th Street, Minneapolis, MN
55402 (612) 725~2362.

District Director, Dallas District Office, 1100
Commerce Street, Dallas, TX 75242 (214)
767-0605.

District Director, Albuquerque District Office,
5000 Marble Avenue, NE, Albuquerque,
NM 87110 (505) 766-3430.

District Director, Houston District Office, 500
Dallas Street, Houston, TX 77002 (713)
2264341,

District Director, Little Rock District Office,
611 Gaines Street, Little Rock, AR 72201
(501) 378-5871.

District Director, Lubbock District Office,
1205 Texas Avenue, Lubbock, TX 79401
(806) 762-7466.

District Director, Lower Rio Grande Valley
District Office, 222 East Van Buren
Street, Harlingen, TX 78550 (512) 423-
4534.

District Director, New Orleans District Office,

1001 Howard Avenue, New Orleans, LA
70113 (504) 589-6685.

District Director, Oklahoma City District
Office, 200 N.W. 5th Street, Oklahoma
City, OK 73102 (405) 231-4301.

District Director, San Antonio District Office,
727 East Durango Street, San Antonio,
TX 78206 (512) 229-6250.

District Director, Kansas City District Office,
1150 Grande Avenue, Kansas City, MO
84106 (816) 374-3416.

District Director, Des Moines District Office,
210 Walnut Street, Des Moines, IA 50309
(515) 284-4422.

District Director, Omaha District Office, 19th
& Farnum Street, Omaha, NE 68102 (404)
221-4691.

District Director, St. Louis District Office,
One Mercantile Center, St. Louis, MO
63101, (314) 425-4191.

District Director, Wichita District Office, 110
East Waterman Street, Wichita, KS
67202, (316) 267-6571.

District Director, Denver District Office, 721
18th Street, Denver, CO 80202, (303) 837—
2807.

District Director, Casper District Office, 100
East B Street, Casper, WY 82602, (307)
265-5266.

District Director, Fargo District Office, 657
2nd Avenue, North, Fargo, ND 58108,
(701) 237-5771.

District Director, Helena District Office, 301
South Park Avenue, Helena, MT 59601,
(406) 449-5381.

District Director, Salt Lake City District
Office, 125 South State Street, Salt Lake
City, UT 84138, (314) 425-5800.

District Director, Sioux Falls District Office,
101 South Main Avenue, Sioux Falls, ND
57102, (605) 336-2980.

District Director, San Francisco District
Office, 211 Main Street, San Francisco,
CA 94105, (415) 556~7490.

District Director, Honolulu District Office, 300
Ala Moana, Honolulu, HI 96850, (808)
546-8950.

District Director, Los Angeles District Office,
350 S. Figueroa Street, Los Angeles, CA
90071, (213) 688-2956.

District Director, Phoenix District Office, 3030
North Central Avenue, Phoenix, AZ
85012, (602) 261-3611.

District Director, San Diego District Office,
880 Front Street, San Diego, CA 92188,
(714) 293-5440.

District Director, Seattle District Office, 915
Second Avenue, Seattle, WA 98174, (206)
442-5534.

District Director, Las Vegas District Office,
301 E. Stewart, Las Vegas, NV 89101,
(702) 385-6611.

District Director, Anchorage District Office,
1016 West 6th Avenue, Anchorage, AK
99501, (907) 271-4022.

District Director, Boise District Office, 1005
Main Street, Boise, ID 83701, (208) 384-
10986.

District Director, Portland District Office,
1220 S.W. Third Avenue, Portland, OR
97204, (503) 221-2682.

District Director, Spokane District Office,
West 920 Riverside Avenue, Spokane,
WA 99210, (509) 456-5310.

Tennessee Valley Authority

1. Payments to TVA employees: Chairman,
Board of Directors, Tennessee Valley
Authority, 400 Commerce Avenue,
Knoxville, TN 37902, (615) 632-2101.

2. Payments of retirement benefits under the
TVA Retirement System: Chairman,
Board of Directors, TVA Retirement
System, 400 Commerce Avenue,
Knoxville, TN 37702, (615) 632-2904.

Veterans Administration

The fiscal officer at each VA facility shall
be the designated agent for VA employee
obligors at that facility. When a facility at
which an individual is employed does not
have a fiscal officer, the address and
telephone number listed is for the fiscal
officer servicing such a facility.

In those limited cases where a portion of
VA service-connected benefits may be
subject to garnishment, service of process,
unless otherwise indicated below, should be
made at the regional office nearest the
veteran obligor's permanent residence.

Alabama

Fiscal Officer, Birmingham Medical Center,
700 South 19th Street, Birmingham, AL
35233, (205) 933-8101.

Mobile Outpatient Clinic Substation—Send
to: Fiscal Officer, VA Medical Center,
215 Perry Hill Road, Montgomery, AL
36109 (205) 272-4670 ext. 204.

¢
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National Cemetery Area Office—Send to:
Fiscal Officer, VA Medical Center,
Gulfport, MS 39501 (601) 863-1972 ext.
225. ’

Fiscal Officer, Montgomery Regional Office,
474 South Court Street, Montgomery, AL
36104 (205) 832-7172.

Fiscal Officer, Montgomery Medical Center,
215 Perry Hill Road, Montgomery, AL
36109 (205) 272-4670 ext. 204.

Fiscal Officer, Tuscaloosa Medical Center,
Tuscaloosa, AL 35401 (205) 553-3760.

Fiscal Officer, Tuskegee Medical Center,
Tuskegee, AL 36083 (205) 727-0550 ext.
0622,

Alaska

Fiscal Officer, Anchorage Regional Office—
Outpatient Clinic, Old Federal Bldg. &
Post Office, 605 West 4th Avenue,
Anchorage, AK 99501 (907) 271-4562:

Juneau VA Office—Send to: Fiscal Officer,
VA Regional Office, Old Federal Bldg. &
Post Office, 605 West 4th Avenue,
Anchorage, AK 99501 (907) 271-4562.

Sitka National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center,
4435 Beacon Avenue, South, Seattle, WA
98108 (206) 762-1016 ext. 286,

Arizona

Fiscal Officer, Phoenix Regional Office, 3225
North Central Avenue, Phoenix, AZ
85102 (602) 241-2735.

Fiscal Officer, Phoenix Medical Center,
Seventh St. & Indian School Rd., Phoenix,
AZ 85012 (602) 277-5551.

Fiscal Officer, Prescott Medical Center,
Prescott, AZ 86313 (802) 445-4860 ext.
264.

Prescott National Cemetery Area Office—
Send to: Fiscal Officer, VA Center,
Prescott, AZ 86313 (602) 445-4860 ext.
264.

Fiscal Officer, Tucson Medical Center,
Tucson, AZ 85723 (602) 792-1450 ext. 710.

Arkansas

Fayetteville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Fayetteville, AR 72701 (501) 443~
4301.

Fiscal Officer, Fayetteville Medical Center,
Fayetteville, AR 72701 (501) 443-4301.

Fort Smith National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Fayetteville, AR 72701 (501) 443~
4301.

Fiscal Officer, Little Rock Regional Office,
1200 W. 3d Street, Little Rock, AR 72201
(501) 3785142,

Fiscal Officer, Little Rock Medical Center, 300
Roosevelt Road, Little Rock, AR 72206
(501) 372-8361 ext. 781.

California

Bell Supply Depot—Send to: Fiscal Officer,
VA Supply Depot, P.O. Box 27, Hines, IL
60141, (312) 681-6800.

Fiscal Officer, Fresno Medical Center, 2615
East Clinton Avenue, Fresno, CA 94703,
(209) 225-6100.

Fiscal Officer, Livermore Medical Center,
Livermore, CA 94550, (415) 447-2560 ext.
217.

Fiscal Officer, Loma Linda Medical Center,
11201 Benton Street, Loma Linda, CA
92357, (714) 825-7084 ext. 2550/2551.

Fiscal Officer, Long Beach Medical Center,
5901 East Seventh Street, Long Beach,
CA 90822, (213) 498-1313 ext. 2101.

Fiscal Officer, Los Angeles Regional Office,
Federal Bldg., 11000 Wilshire Blvd., Los
Angeles, CA 90024, (213) 824-7565;
Jurisdiction over the following counties
in California: Inyo, Kern, Los Angeles,
Orange, San Bernardino, San Luis
Obispo, Santa Barbara and Ventura.

Los Angeles Data Processing Center—Send
to: Fiscal Officer, VA Regional Office,
Federal Bldg., 11000 Wilshire Blvd., Los
Angeles, CA 90024, (213) 824-7565.

Fiscal Officer, Los Angeles Medical Center,
Los Angeles (Brentwood), CA 90073,
(213) 478-3478.

Fiscal Officer, Los Angeles Medical Center,
Los Angeles (Wadsworth), CA 90073,
(213) 478-3478.

Fiscal Officer, Los Angeles Outpatient Clinic,
425 South Hill Street, Los Angeles, CA
90013, (213) 688-3870.

Los Angeles Field Office of Audit—Send to:
Fiscal Officer, VA Medical Center, Los
Angeles (Wadsworth), CA 90073, (213)
478-3478.

Los Angeles National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Los Angeles
(Brentwood), CA 90073, (213) 478-3478.

Fiscal Officer, Martinez Medical Center, 150
Muir Rd., Martinez, CA 94553, (415) 228—
6800 ext. 235.

Fiscal Officer, Palo Alto Medical Center, 3801
Miranda Avenue, Palo Alto, CA 94304,
(415) 493-5000 ext, 5643.

Riverside National Cemetery Area Office—
Send to: Fiseal Officer, VA Medical
Center, Los Angeles (Wadsworth), CA
90073, (213) 478-3478.

San Bruno National Cemetery Area Officer—
Send to: Fiscal Officer, VA Medical
Center, 4150 Clement Street, San Bruno,
CA 94121, (415) 221-4810 ext. 315/316.

Fiscal Officer, San Diego Medical Center,
3350 La Jolla Village Drive, San Diego,
CA 92161 (714) 453-7500 ext. 3351,

San Diego National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 3350 La Jolla Village Drive, San
Diego, CA 92161, (714) 453-7500 Ext. 3351.

San Diego Outpatient Clinic—Send to: VA
Medical Center, 3350 La Jolla Village
Drive, San Diego, CA 92161, (714) 453-
7500 ext. 3351.

Fiscal Officer, San Diego Regional Office,
2022 Camino Del Rio North, San Diego,
CA 92108, (714) 293-5703; Jurisdiction
over the following counties in California:
Imperial, Riverside and San Diego.

San Francisco National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 4150 Clement Street, San
Francisco, CA 94121 (415) 2214810 ext.
315/316.

Fiscal Officer, San Francisco Regional Office,
211 Main Street, San Francisco, CA 94105
(415) 556-0483; Jurisdiction over all
counties in California except Inyo, Kern,
Los Angeles, Orange, San Bernardino,
San Luis Obispo, Santa Barbara,
Ventura, Imperial, Riverside, San Diego,
Alpine, Lassen, Modoc and Mono.

Fiscal Officer, San Francisco Medical Center,
4150 Clement Street, San Francisco, CA
94121 (415) 221-4810 ext. 315/316.

Fiscal Officer, Sepulveda Medical Center,
16111 Plummer Street, Sepulveda, CA
91343 (213) 891-2377.

Colorado

Fiscal Officer, Denver Regional Office,
Denver Federal Center, Bldg. 20, Denver
CO 80225 (303) 234-3920.

Fiscal Officer, Denver Medical Center, 1055
Clermont Street, Denver, CO 80220 (303)
399-8020.

Denver National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1055 Clermont Street, Denver, CO
80220 (303) 399-8020.

Fort Logan National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1055 Clermont Street, Denver, CO
80220 (303) 399-8020.

Fort Lyon National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Fort Lyon, CO 81038 (303) 456
1260.

Fiscal Officer, Fort Lyon Medical Center, Fort
Lyon, CO 81038 (303) 456-1260.

Fiscal Officer, Grand Junction Medical
Center, Grand Junction, CO 81501 (303)
242-0731.

Connecticut

Fiscal Officer, Hartford Regional Office, 450
Main Street, Hartford, CT 06103 (203)
244-3217.

Fiscal Officer, Newington Medical Center,
555 Willard Avenue, Newington, CT
06111 (203) 666-6951 ext 370.

Fiscal Officer, West Haven Medical Center,
West Spring Street, West Haven, CT
06516 (203) 932-5711 ext. 271.

Delaware

Fiscal Officer, Wilmington Medical and
Regional Office Center, 1601 Kirkwood
Highway, Wilmington, DE 19805 (302)
994-2511.

District of Columbia

Finance Division Chief (047B2), Washington
Central Office, Room C-50, 810 Vermont
Avenue, NW, Washington, D.C. 20420
(202) 389-3901.

Washington Data Processing Center—Send
to: Finance Division Chief (047B2), VA
Central Office, Room C-50, 810 Vermont
Avenue, NW, Washington, D.C. 20420
(202) 389-3901.

Washington Veterans Canteen Service Field
Office—Send to: Finance Division Chief
(047B2), VA Central Office, Room C-50,
810 Vermont Avenue, NW, Washington,
D.C. 20420 (202) 389-3901. ;

Fiscal Office, Washington Regional Officer,
941 North Capitol Street, NE,
Washington, D.C. 20421 (202) 275-1349;
Jurisdiction over all foreign countries or
overseas areas except Mexico, American
Samoa, Guam, Midway, Wake, Trust
Territory of the Pacific Islands, Virgin
Islands and Philippines. Also,
jurisdiction over Prince Georges and
Montgomery Counties in Maryland;
Fairfax and Arlington Counties and the
cities of Alexandria, Fairfax and Falls
Church in Virginia.
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Fiscal Officer, Washington Medical Center,
50 Irving Street, NW, Washington, D.C.
20422 (202) 389-7593.

Florida

Fiscal Officer, Bay Pines Medical Center,
National Cemetery Area Office, Bay
Pines, FL 33504 (813) 391-9644 ext. 584.

Fiscal Officer, Gainesville Medical Center,
Archer Road, Gainesville, FL 32602 (904)
376-1611 ext. 6685,

Jacksonville Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Archer Road, Gainesville, FL
32602 (904) 376-1611 ext. 6685.

Jacksonville VA Office—Send to: Fiscal
Officer, VA Regional Office, 144 First
Avenue, South, St. Petersburg, FL 33731
(813) 893-3227.

Fiscal Officer, Lake City Medical Center,
Lake City, FL 32055 (904) 752-1400.

Miami VA Office—Send to: Fiscal Officer,
VA Regional Office, 144 First Avenue,
South, St. Petersburg, FL 33731 (813) 893
3227.

Fiscal Officer, Miami Medical Center, 1201
Northwest 16th St., Miami, FL 33125 (305)
324-4455.

Orlando Outpatient Clinic Substation—Send
to: Fiscal Officer, VA Medical Center,
1300 North 30th Street, Tampa, FL 33612
(813) 971-4500.

Riviera Beach Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 1201 Northwest 16th St., Miami,
FL 33125 (305) 324-4455.

Pensacola National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Gulfport, MS 39501 (601) 863-1972
ext. 225.

St. Augustine National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Archer Road,
Gainesville, FL 32602 (904) 376-1611 ext.
6685.

Fiscal Officer, St. Petersburg Regional Office,
144 First Avenue, South, St. Petersburg,
FL 33731 (813) 893-3227,

Fiscal Officer, Tampa Medical Center, 13000
North 30th Street, Tampa, FL 33612 (813)
971-4500.

Georgia

Fiscal Officer, Atlanta Regional Office, 730
Peachtree Street, NE, Atlanta, GA 30308
(404) 881-3381. :

Atlanta Veterans Canteen Service Field
Office—Send to: Fiscal Officer, VA
Medical Center, 1670 Clairmont Road,
Decatur, GA 30033 (404) 321-6111.

Atlanta National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1670 Clairmont Road, Decatur,
GA 30033 (404) 321-6111.

Atlanta Field Office of Audit—Send to: Fiscal
Officer, VA Regional Office, 730
Peachtree Street, NE, Atlanta, GA 30308
(404) 881-3381.

Fiscal Officer, Augusta Medical Center,
Augusta, GA 30904 (404) 7334471 ext.
675-676.

Fiscal Officer, Decatur Medical Center, 1670
Clairmont Road, Decatur, GA 30033 (404)
321-6111.

Fiscal Officer, Dublin Medical Center, Dublin,
GA 31021 (912) 272-1210 ext. 373.

Marietta National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1670 Clairmont Road, Decatur,
GA 30033 (404) 321-6111.

Hawaii

Fiscal Officer, Honolulu Regional Office, P.O.
Box 50188, Honolulu, HI 96850 (808) 546—
2109; Jurisdiction over Islands of
American Samoa, Guam, Wake, Midway
and Trust Territory of the Pacific Islands.

Honolulu National Cemetery Area Office—
Send to: Fiscal Officer, VA Regional
Office, P.O. Box 50188, Honolulu, HI
96850 (808) 546-2109.

Idaho

Fiscal Officer, Boise Medical Center, Fifth
and Fort Street, Boise, I 83702 (208) 336—
5100 ext. 315.

Fiscal Officer, Boise Regional Office, Federal
Bldg. & U.S. Courthouse, 550 West Fort
St., Box 044, Boise 1D 83724 (208) 334~
1009.

lllinois

Alton National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center, St.
Louis, MO 63125 (314) 894-4631.

AMF O'Hare Field Office of Audit—Send to:
Fiscal Officer, VA Medical Center,
Hines, IL 60141 (312) 343-7200 ext. 2481,

Fiscal Officer, Chicago Regional Office, 536
South Clark Street, Chicago, IL 60680
(312) 353-4025.

Fiscal Officer, Chicago Medical Center, 333
East Huron St (Lakeside), Chicago, IL
60611 (312) 943-6600.

Fiscal Officer, Chicago Medical Center, 820
South Damen Avenue (West Side),
Chicago, IL 60680 (312) 666-6500 ext. 281.

Fiscal Officer, Danville Medical Center,
Danville, IL 61832 (217) 442-8000.

Danville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Danville, IL 61832 (217) 442-8000.

Fiscal Officer, Hines Medical Center, Hines,
IL 60141 (312) 343-7200 ext. 2481,

Hines Marketing Center—Send to: Fiscal
Officer, VA Supply Depot, P.O. Box 27,
Hines, IL 60141 (312) 681-6800.

Fiscal Officer, Hines Supply Depot, P.O. Box
27, Hines, IL 60141 (312) 681-6800.

Fiscal Officer, Hines Data Processing Center,
P.O. Box 66303, AMF O'Hare, Hines, IL
60666 (312) 681-8650.

Fiscal Officer, Marion Medical Center,
Marion, IL 62959 (618) 997-5311.

Mound City National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Marion, IL 62959 (618) 997-5311,

Fiscal Officer, North Chicago Medical Center,
North Chicago, IL 60064 (312) 689-1900.

Quincy National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, lowa City, IA 52240 (319) 338-
0581 ext. 304.

Rock Island National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, lowa City, IA 52240 (319) 338-
0581 ext. 304.

Springfield National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Danville, IL 61832 (217) 442-8000.

Indiana

Evansville Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Marion, IL 62959 (618) 997-5311.

Fiscal Officer, Fort Wayne Medical Center.
1600 Randalia Drive, Fort Wayne, IN
46805 (219) 743-5431.

Fiscal Officer, Indianapolis Regional Office,
575 North Pennsylvania St., Indianapolis,
IN 46204 (317) 269-7840.

Fiscal Officer, Indianapolis Medical Center,
1481 West 10th Street, Indianapolis, IN
46202 (317) 635-7401 ext. 2293,

Indianapolis National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 1481 West 10th Street,
Indianapolis, IN 46202 (317) 635-7401 ex!.
2293.

Fiscal Officer, Marion Medical Center,
Marion, IN 46952 (317) 674-3321 ext. 211.

Marion National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Marion, IN 46952 (317) 874-3321
ext. 211.

New Albany National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 800 Zorn Avenue,
Louisville, KY 40202 (502) 895-3401.

lowa

Fiscal Officer, Des Moines Regional Office,
210 Walnut Street, Des Moines, IA 50309
(515) 284-4220.

Fiscal Officer, Des Moines Medical Center,
30th & Euclid Avenue, Des Moines, IA
50310 (515) 255-2173.

Fiscal Officer, lowa City Medical Center,
Towa City, IA 52240 (319) 338-0581 ext.
304.

Keokuk National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, lowa City, 1A 52240 (319) 338
0581 ext. 304.

Fiscal Officer, Knoxville Medical Center,
Knoxville, KY 50138 (515) 842-3101 ext.
241.

Kansas

Ft. Leavenworth National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Leavenworth, KS 66048
(913) 682-2000 ext, 214.

Ft. Scott National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Leavenworth, KS 66048 (913) 682-
2000 ext. 214.

Leavenworth National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Leavenworth, KS 66048
(913) 682-2000 ext. 214.

Fiscal Officer, Leavenworth Medical Center,
Leavenworth, KS 66048 (913) 682-2000
ext. 214.

Fiscal Officer, Topeka Medical Center, 2200
Gage Blvd., Topeka, KS 66622 (913) 272-
3111 ext, 521.

Fiscal Officer, Wichita Medical Center, 5500
East Kellogg, Wichita, KS 67218 (316)
685-2221 ext. 256.

Wichita Regional Office—Send to: VA
Medical Center, 5500 East Kellogg,
Wichita, KS 67211 (316) 685-2221 ext. 256;
Process for VA service-connected
benefits should also be sent to the
Wichita Medical Center, rather than to
the Wichita Regional Office.
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Kentucky

Danville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Lexington, KY 40507 (606) 233~
4511.

Lebanon National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Lexington, KY 40507 (608) 233
4511.

Lexington National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Lexington, KY 40507 (606) 233~
4511,

Fiscal Officer, Lexington Medical Center,
Lexington, KY 40507 (606) 233-4511.
Fiscal Officer, Louisville Regional Office, 600
Federal Place, Louisville, KY 40202 (502)

582-6482.

Fiscal Officer, Louisville Medical Center, 800
Zorn Avenue, Louisville, KY 40202 (502)
895-3401,

Louisville National Cemetery Area Office
(Zachary Taylor}—Send to: Fiscal
Officer, VA Medical Center, 800 Zorn
Avenue, Louisville, KY 40202 (502) 895-
3401.

Louisville National Cemetery Area Office
(Cave Hill)}—Send to: Fiscal Officer, VA
Medial Center, 800 Zorn Avenue,
Louisville, KY 40202 (502) 895-3401.

Nancy National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center,
Lexington, KY 40507 (606) 233-4511.

Nicholasville National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Lexington, KY 40507
(606) 233-4511.

Perryville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Lexington, KY 40507 (606) 233~
4511.

Louisiana

Fiscal Officer, Alexandria Medical Center,
Alexandria, LA 71301 (318) 442-0251.

Baton Rouge National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 1601 Perdido Street,
New Orleans, LA 70146 (504) 568-0811.

Fiscal Officer, New Orleans Regional Office,
701 Loyola Avenue, New Orleans, LA
70113 (504) 589-6604.

Fiscal Officer, New Orleans Medical Center,
1601 Perdido St., New Orleans, LA 70146
(504) 568-0811.

Pineville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Alexandria, LA 71301 (318) 442~
0251.

Fiscal Officer, Shreveport Medical Center,
510 East Stoner Avenue, Shreveport, LA
71130 (318) 221-8411 ext. 722.

Shreveport VA Office—Send to: Fiscal
Officer, VA Regional Office, 701 Loyola
Avenue, New Orleans, LA 70113 (504)
589-6604.

Zachary National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 16801 Perdido St., New Orleans,
LA 70146 (504) 568-0811.

Maine

Portland VA Office—Send to: Fiscal Officer,
VA Center, Togus, ME 04330 (207) 623~
8411,

Fiscal Officer, Togus Medical & Regional
Office Center, Togus, ME 04330 (207)
623-8411.

Togus National Cemetery Area Office—Send
to: Fiscal Officer, VA Center, Togus, ME
04330 (207) 623-8411.

Maryland

Annapolis National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 3900 Loch Raven Blvd.,
Baltimore, MD 21218 (301) 467-9932 ext.
5281/5282.

Fiscal Officer, Baltimore Regional Office,
Federal Bldg., 31 Hopkins Plaza,
Baltimore, MD 21201 (301) 962-4410;
Jurisdiction does not include Prince
Georges and Montgomery Counties
which are included under the
Washington, D.C. Regional Office.

Baltimore Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 3900 Loch
Raven Blvd., Baltimore, MD 21218 (301)
467-9932 ext. 5281/5282.

Fiscal Officer, Baltimore Medical Center, 3900
Loch Raven Blvd., Baltimore, MD 21218
(301) 467-9932 ext. 5281/5282.

Baltimore National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 3900 Loch Raven Blvd.,
Baltimore, MD 21218 (301) 467-9932 ext.
5281/5282,

Baltimore National Cemetery Area Office
(Loudon Park}—Send to: Fiscal Officer,
VA Medical Center, 3900 Loch Raven
Blvd., Baltimore, MD 21218 (301) 467-9932
ext. 5281/5282,

Fiscal Officer, Fort Howard Medical Center,
Fort Howard, MD 21052 (301) 447-1800
ext. 328.

Hyattsville Field Office of Audit—Send to:
Finance Division Chief (047B2), VA
Central Office, Room C-50, 810 Vermont
Avenue, NW, Washington, D.C. 20420
(202) 389-3901.

Fiscal Officer, Perry Point Medical Center,
Perry Point, MD 21902 (301) 642-2411 ext.
313.

Massachusetts

Fiscal Officer, Bedford Medical Center, 200
Springs Road, Bedford, MA 01730 (617)
275-7500.

Fiscal Officer, Boston Regional Office, John
Kennedy Bldg., Government Center,
Boston, MA 02203 (817) 223-3034;
Jurisdiction over certain towns in Bristol
and Plymouth Counties and the counties
of Barnstable, Dukes and Nantucket is
allocated to the Providence, Rhode
Island Regional Office.

Boston Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 150 South
Huntington Avenue, Boston, MA 02130
(617) 232-9500 ext. 427/420.

Fiscal Officer, Boston Medical Center, 150
South Huntington Avenue, Boston, MA
02130 (617) 232-9500 ext, 427/420.

Bourne National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Brockton, MA 02401 (617) 583—
4500 ext, 266.

Fiscal Officer, Brockton Medical Center,
Brockton, MA 02401 (617) 583-4500 ext.
266.

Lowell Outpatient Clinic Substation—Send
to: Fiscal Officer, VA Medical Center,

150 South Huntington Avenue, Boston,
MA 02130 (617) 232-9500 ext. 427 /420,

New Bedford Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Providence, RI 02908 (401) 273~
7100,

Fiscal Officer, Northampton Medical Center,
Northampton, MA 01060 (413) 584-4040.

Springfield Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Northampton, MA 01060 (413)

584-4040.

Springfield VA Office—Send to: Fiscal
Officer, VA Regional Office, John
Kennedy Bldg., Government Center,
Boston, MA 02203 (617) 223-3034.

Fiscal Officer, West Roxbury Medical Center,
1400 Veterans of Foreign Wars Parkway,
West Roxbury, MA 02132 (617) 323-7700
exi. 5650.

Worcester Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 1400 Veterans of Foreign Wars
Parkway, West Roxbury, MA 02132 (617)
323-7700 ext. 5650.

Michigan

Fiscal Officer, Allen Park Medical Center,
Allen Park, MI 48101 {313) 562-6000 ext.
535.

Fiscal Officer, Ann Arbor Medical Center,
2215 Fuller Road, Ann Arbor, MI 48105
(313) 769-7100 ext. 288/289,

Fiscal Officer, Battle Creek Medical Center,
Battle Creek, MI 49016 (616) 965-3281 ext.
566.

Grand Rapids Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 2215 Fuller Road, Ann Arbor, Ml
48105 (313) 769-7100 ext. 288/289.

Fiscal Officer, Detroit Regional Office, 477
Michigan Avenue, Detroit, MI 48226 (313)
226-4190.

Fiscal Officer, Iron Mountain Medical Center,
Iron Mountain, MI 49801, (906) 774-3300
ex!t. 301.

Fiscal Officer, Saginaw Medical Center, 1500
Weiss Street, Saginaw, MI 48602, (517)
793-2340 ex1. 270.

Minnesota

Fiscal Officer, Minneapolis Medical Center,
54th & 48th Avenue, South, Minneapolis,
MN 55417, (612) 725-6767 ext. 6311.

Fiscal Officer, St. Cloud Medical Center, St.
Cloud, MN 56301, (612) 252-1600 ext. 411.

Fiscal Officer, St. Paul Center (Regional
Office), Federal Bldg., Ft. Snelling, St.
Paul, MN 55111, (612) 725-4075;
Jurisdiction over the counties of Becker,
Beltrami, Clay, Clearwater, Kittson, Lake
of the Woods, Mahnomen, Marshall,
Norman, Otter Trail, Pennington, Polk,
Red Lake, Roseau and Wilkin is
allocated to the Fargo, North Dakota
Center.

St. Paul National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 54th & 48th Avenue, South,
Minneapolis, MN 55417, (612) 725-6767
ext. 6311,

St. Paul Data Processing Center—Send to:
Fiscal Officer, VA Center, Federal Bldg.,
Ft. Snelling, St. Paul, MN 55111, (612)
725-4075.

St. Paul Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 54th & 48th
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Avenue, South, Minneapolis, MN 55417,
(612) 725-6767 ext. 6311.

Mississippi

Biloxi National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center.
Biloxi, MS 39531, (601) 863-1972 ext. 225.

Fiscal Officer, Biloxi Medical Center, Biloxi,
MS 39531, (601) 863-1972 ext. 225.

Corinth National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1030 Jefferson Avenue, Memphis,
TN 38104, (901) 523-8990.

Fiscal Officer, Gulfport Medical Center,
Gulfport, MS 39601, (601) 863-1972 ext.
225.

Fiscal Officer, Jackson Medical Center, 1500
East Woodrow Wilson Drive, Jackson,
MS 39216, (601) 362-4471 ext. 1471.

Jackson Regional Office—Send to: VA
Medical Center, 1500 East Woodrow
Wilson Drive, Jackson, MS 39216, (601)
362-4471 ext, 1471.

Process for VA service-connected benefits
should also be sent to the Jackson Medical
Center, rather than to the Jackson Regional
Office.

Natchez National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1500 East Woodrow Wilson
Drive, Jackson, MS 39216, (601) 362-4471
ext. 1471,

Missouri

Fiscal Officer, Columbia Medical Center, 800
Stadium Road, Columbia, MO 65201,
(314) 443-2511.

Jefferson City National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 800 Stadium Road,
Columbia, MO 65201, (314) 443-2511.

Fiscal Officer, Kansas City Medical Center,
4801 Linwood Blvd., Kansas City, MO
64128, (816) 861—4700.

Fiscal Officer, Poplar Bluff Medical Center,
Poplar Bluff, MO 63901, (314) 686—4151.

St. Louis National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, St. Louis, MO 63125 (314) 894
4631,

Fiscal Officer, St. Louis Regional Office, 1520
Market Street, St. Louis, MO 63103 (314)
435-5112.

St. Louis Veterans Canteen Service Field
Office—Send to: Fiscal Officer, VA
Medical Center, St. Louis, MO 63125 (314)
894-4631.

Fiscal Officer, St. Louis Medical Center, St.
Louis, MO 63125 (314) 894-4631.

St. Louis Records Processing Center—Send
to: Fiscal Officer, VA Regional Office,
1520 Market Street, St. Louis, MO 63103
(314) 425-5112.

Springfield National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Fayetteville, AR 72701 (501) 443-
4301.

Montana

Fiscal Officer, Fort Harrison Medical &
Regional Office Center, Fort Harrison,
MT 59636 (406) 442-6410 ext. 329/326.

Fiscal Officer, Miles City Medical Center,
Miles City, MT 59301 (406) 232-3060.

Nebraska

Fiscal Officer, Grand Island Medical Center,
Grand Island, NE 68801 (308) 382-3660
ext 244,

Fiscal Officer, Lincoln Regional Office, 100
Centennial Mall North, Lincoln, NE 68508
(402) 471-5041.

Fiscal Officer, Lincoln Medical Center, 600
South 70th Street, Lincoln, NE 68510 (402)
489-3802 ext. 332,

Maxwell National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Grand Island, NE 68801 (308)
382-3660 ext, 244.

Fiscal Officer, Omaha Medical Center, 4101
Woolworth Avenue, Omaha, NE 68105
(402) 346-8800.

Nevada

Las Vegas Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 1000 Locust
Street, Reno, NV 89520 (702) 786-7200
ext. 244,

Fiscal Officer, Reno Regional Office, 1201
Terminal Way, Reno, NV 89520 (702)
784-5637; Jurisdiction over the following
counties in California: Alpine, Lassen,
Modoc and Mono.

Fiscal Officer, Reno Medical Center, 1000
Locust Street, Reno, Nevada 89520 (702)
7867200 ext. 244.

Henderson Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 1000 Locust
Street, Reno, NV 89520 (702) 786-7200
ext. 244,

New Hampshire

Fiscal Officer, Manchester Regional Office,
275 Chestnut Street, Manchester, NH
03103 (603) 666-7638.

Fiscal Officer, Manchester Medical Center,
718 Smyth Road, Manchester, NH 03104
(603) 624-4366.

New Jersey

Beverly National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, University & Woodland Avenues,
Philadelphia, PA 19104 (215) 382-2400
ext. 291/292.

Fiscal Officer, East Orange Medical Center,
Tremont Avenue & So. Center St., East
Orange, NJ 07019 (201) 676-1000 ext. 525.

Fiscal Officer, Lyons Medical Center, Lyons,
NJ 07939 (201) 647-0180 ext. 372.

Newark Outpatient Clinic—Send to; Fiscal
Officer, VA Medical Center, Tremont
Avenue & So. Center St., East Orange, NJ
07019 (201) 676-1000 ext. 525.

Fiscal Officer, Newark Regional Office, 20
Washington Place, Newark, NJ 07102
(201) 645-3508.

Salem National Cemetery Area Office—Send
to: Fiscal Officer, VA Center, 1601
Kirkwood Highway, Wilmington, DE
19805 (302) 994-2511.

Fiscal Officer, Somerville Supply Depot,
Somerville, NJ 08876 (201) 725-2540.

New Mexico

Fiscal Officer, Albuquerque Regional Office,
500 Gold Avenue, SW, Albuquerque, NM
87102 (505) 766~-2204.

Fiscal Officer, Albuquerque Medical Center,
2100 Ridgecrest Drive, SE, Albuguerque,
NM 87108 (505) 265-1711.

Ft. Bayard National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 2100 Ridgecrest Drive, SE,
Albuquerque, NM 87108 (505) 265-1711.

Santa Fe National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 2100 Ridgecrest Drive, SE,
Albuquerque, NM 87108 (505) 265-1711.

New York

Fiscal Officer, Albany Medical Center,
Albany, NY 12208 (518) 462-3311 ext. 355.

Albany VA Office—Send to: Fiscal Officer,
VA Regional Office, 252 Seventh Avenue,
New York, NY 10001 (212) 620-6293.

Fiscal Officer, Batavia Medical Center,
Batavia, NY 14020 (716) 343-7500 ext.
215.

Fiscal Officer, Bath Medical Center, Bath, NY
14810 (607) 776-2111.

Bath National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center,
Bath, NY 14810 (607) 776-2111.

Fiscal Officer, Bronx Medical Center, 130
West Kingsbridge Road, Bronx, NY 10468
(212) 584-9000.

Fiscal Officer, Brooklyn Medical Center, 800
Poly Place, Brooklyn, NY 11209 (212) 836
6600,

Brooklyn National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 800 Poly Place, Brooklyn, NY
11209 (212) 836-6600.

Brooklyn Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 800 Poly
Place, Brooklyn, NY 11209 (212) 836-6600.

Fiscal Officer, Buffalo Regional Office, 111
West Huron Street, Buffalo, NY 14202
(716) 846-5251; Jurisdiction over all
counties in New York not listed under
the New York Regional Office.

Fiscal Officer, Buffalo Medical Center, 3495
Bailey Avenue, Buffalo, NY 14215 (716)
834-9200.

Calverton National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Northport, NY 11768 (516) 261-
4400 ext. 2462/2463.

Fiscal Officer, Canandaigua Medical Center,
Canandaigua, NY 14424 (716) 394-2000
ext. 336.

Fiscal Officer, Castle Point Medical Center,
Castle Point, NY 12511 (914) 831-2000
ext, 322.

Elmira National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center,
Bath, NY 14810 (607) 776-2111.

Farmingdale National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Northport, NY 11768
(516) 261-4400 ext. 2462/2463.

Fiscal Officer, Montrose Medical Center,
Montrose, NY 10548 (914) 737-4400 ext.
463.

Fiscal Officer, New York Regional Office, 252
Seventh Avenue at 24th Street, New
York, NY 10001 (212) 620-6293;
Jurisdiction over the following counties
in New York: Albany, Bronx, Clinton,
Columbia, Delaware, Dutchess, Essex,
Franklin, Fulton, Greene, Hamilton,
Kings, Montgomery, Nassau, New York,
Orange, Otsego, Putnam, Queens,
Rensselaer, Richmond, Rockland,
Saratoga, Schenectady, Schoharie,
Suffolk, Sullivan, Ulster, Warren,
Washington and Westchester.
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New York Prosthetics Center—Send to: Fiscal
Officer, VA Regional Office, 252 Seventh
Avenue, New York. NY 10001 (212) 620-
6293.

New York Veterans Canteen Service Field
Office—Send to: Fiscal Officer, VA
Medical Center, First Avenue at East
24th Street, New York, NY 10010 (212)
686-7500,

Fiscal Officer, New York Medical Center,
First Avenue at East 24th Street, New
York, NY 10010 (212) 686~7500,

New York Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, First
Avenue at East 24th Street, New York,
NY 10010 (212) 686-7500.

Fiscal Officer, Northport Medical Center,
Northport, NY 11768 (516) 2614400 ext.
2462/2463.

Rochester VA Office—Send to: Fiscal Officer,
VA Regional Office, 111 West Huron
Street, Buffalo, NY 14202 (716) 846-5251.

Rochester Outpatient Clinic Substation—
Send to: Fiscal Officer. VA Medical
Center, Batavia, NY 14020 (716) 343-7500
ext. 215.

Fiscal Officer, Syracuse Medical Center,
Irving Avenue & University Place,
Syracuse, NY 13210 (315) 476-7461.

Syracuse VA Office—Send to: Fiscal Officer,
VA Regional Office, 111 West Huron
Street, Buffalo, NY 14202 (716) 846-5251.

North Carolina

Fiscal Officer, Asheville Medical Center,
Asheville, NC 28805, (704) 298-7911 ext.
374.

Fiscal Officer, Durham Medical Center, 508
Fulton Street, Durham, NC 27705, (919)
286-0411 ext, 6469.

Fiscal Officer, Fayetteville Medical Center,
2300 Ramsey Street, Fayetteville, NC
28301, (919) 488-2120.

New Bern National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 2300 Ramsey Street, Fayetteville,
NC 28301, (919) 488-2120.

Raleigh National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 508 Fulton Street, Durham, NC
27705, (919) 286-0411 ext. 6469.

Fiscal Officer, Salisbury Medical Center,
Salisbury, NC 28144, (704) 636-2351.
Salisbury National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Salisbury, NC 28144, (704) 636~

2351.

Wilmington National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 2300 Ramsey Street, Wilmington,
NC 28301, (919) 488-2120.

Fiscal Officer, Winston-Salem Regional
Office, 251 North Main Street, Winston-
Salem, NC 27102, (919) 761-3513.

Winston-Salem Outpatient Clinic—Send to:
Fiscal Officer, VA Medical Center,
Salisbury, NC 28144, {704) 636-2351.

North Dakota

Fiscal Officer, Fargo Medical and Regional
Office Center, 21st & Elm, Fargo, ND
58102, (701) 232-3241 ext. 249; See the
listing under the St. Paul, Minnesota
Center for the names of the counties in
Minnesota which come under the
jurisdiction of the Fargo, North Dakota
Center.

Ohio

Fiscal Officer, Chillicothe Medical Center,
17273 State Route 104, Chillicothe, OH
45601, (614) 773-1141 ext. 203.

Fiscal Officer, Cincinnati Medical Center,
3200 Vine Street, Cincinnati, OH 45220,
(513) 559-5040 ext. 4113,

Cincinnati VA Office—Send to: Fiscal
Officer, VA Regional Office, 1240 East
Ninth Street, Cleveland, OH 44199, (216)
522~3540.

Fiscal Officer, Cleveland Regional Office,
1240 East Ninth Street, Cleveland, OH
44199, (216) 522-3540.

Fiscal Officer, Cleveland Medical Center,
10701 East Boulevard, Cleveland, OH
44106, (218) 526-3030 ext. 531.

Fiscal Officer, Columbus Outpatient Clinic,
456 Clinic Drive, Columbus, OH 43210,
(614) 469-6712.

Columbus VA Office—Send to: Fiscal Officer,
VA Regional Office, 1240 East Ninth
Street, Cleveland, OH 44199, (216) 522~
3540,

Fiscal Officer, Dayton Medical Center,
Dayton, OH 45428, (513) 268-6511 ext.
356,

Dayton National Cemetery Area Office—
Send to; Fiscal Officer, VA Medical
Center, Dayton, OH 45428, (513) 268-6511
ext. 356.

Oklahoma

Fort Gibson National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Memorial Station, Honor Heights
Drive, Muskogee, OK 74401 (918) 683-
3261 ext. 392.

Fiscal Officer, Muskogee Regional Office, 125
South Main Street, Muskogee, OK 74401
(918) 687-2520.

Fiscal Officer, Muskogee Medical Center,
Memorial Station, Honor Heights Drive,
Muskogee, OK 74401 (918) 6833261 ext.
392,

Fiscal Officer, Oklahoma City Medical
Center, 921 Northeast 13th Street,
Oklahoma City, OK 73104 (405) 272-9876
ext, 500.

Oklahoma City VA Office—Send to: Fiscal
Officer, VA Regional Office, 125 South
Main Street, Muskogee, OK 74401 (918)
687-2520.

Oregon

Portland National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 3710 SW U.S. Veterans Hospital
Road, Portland, OR 97201 (503) 222-9221
ext. 377.

Fiscal Officer, Portland Regional Office, 1220
SW 3rd Avenue, Portland, OR 97204 (503)
221-3040.

Fiscal Officer, Portland Medical Center, 3710
SW U.S. Veterans Hospital Road,
Portland, OR 97201 (503) 222-9221 ext.
377.

Portland Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 3710 SW
U.S. Veterans Hospital Road, Portland,
OR 97201 (503) 222-9221 ext. 377.

Fiscal Officer. Roseburg Medical Center,
Roseburg, OR 97470 (503) 672-4411.

Roseburg National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Roseburg, OR 97470 (503) 672-
4411. r

Fiscal Officer, White City Domiciliary, White
City, OR 97501 [503) 826-2111 ext. 241.

White City National Cemetery Area Office—
Send to: Fiscal Officer, VA Domiciliary,
White City, OR 97501 (503) 826-2111 ext.
241,

Penasylvania

Fiscal Officer, Altoona Medical Center,
Altoona, PA 16603 (814) 943-8164.

Annville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Lebanon, PA 17042 (717) 272-6621
ext. 229.

Fiscal Officer, Butler Medical Center, Butler,
PA 16001 (412) 287-4781.

Fiscal Officer, Coatesville Medical Center.,
Coatesville, PA 19320 (215) 384-7711 ext.
342,

Fiscal Officer, Erie Medical Center, 135 East
38th Street, Erie, PA 16501 (814) 868-8661.

Harrisburg Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Lebanon, PA 17042 (717) 272-6621
ext. 229.

Fiscal Officer, Lebanon Medical Center,
Lebanon, PA 17042 (717) 272-6621 ext.
229.

Fiscal Officer, Philadelphia Center (Regional
Office), P.O. Box 8079, Philadelphia, PA
19101 (215) 951-5321; Jurisdiction over
the following counties in Pennsylvania:
Adams, Berks, Bradford, Bucks,
Cameron, Carbon, Centre, Chester,
Clinton, Columbia, Cumberland,
Dauphin, Delaware, Franklin, Juniata,
Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mifflin,
Monroe, Montgomery, Montour,
Northampton, Northumberland, Perry,
Philadelphia, Pike, Potter, Schuylkill,
Snyder, Sullivan, Susqehanna, Tioga,
Union, Wayne, Wyoming, and York.

Philadelphia Data Processing Center—Send
to: Fiscal Officer, VA Center, P.O. Box
8079, Philadelphia, PA 19101 (215) 951-
5321.

Philadelphia National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, University & Woodland
Avenues, Philadelphia, PA 19104 (215)
382-2400 ext. 291/292.

Philadelphia Outpatient Clinic—Send to:
Fiscal Officer, VA Medical Center,
University & Woodland Avenues,
Philadelphia, PA 19104 (215) 382-2400
ext. 291/292.

Fiscal Officer, Philadelphia Medical Center,
University & Woodland Avenues,
Philadelphia, PA 19104 (215) 382-2400
ext. 291/292.

Fiscal Officer, Pittsburgh Regional Office,
1000 Liberty Avenue, Pittsburgh, PA
15222 (412) 644-6640; Jurisdiction over all
of the countries in Pennsylvania that are
not listed under the Philadelphia Center
(Regional Office) and jurisdiction over
the following counties in West Virginia:
Brooke, Hancock, Marshall and Ohio.

Fiscal Officer, Pittsburgh Medical Center,
Highland Drive, Pittsburgh, PA 15206
(412) 3634900 ext. 235.

Fiscal Officer, Pittsburgh Medical Center,
University Drive C, Pittsburgh, PA 15240
(412) 683-3000 ext. 652/675.

Pittsburgh Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, University




85682

Federal Register /| Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

Drive C, Pittsburgh, PA 15240 (412) 683—
3000 ext. 852/675.

Fiscal Officer, Wilkes-Barre Medical Center,
1111 East End Blvd., Wilkes-Barre, PA
18711 (717) 824-3521 ext. 247.

Philippines
1. Manila Regional Office—Outpatient Clinic.
2. Manila Medical and Regional Office
Center.
For either of the above, send to: Director,
U.S. Veterans Administration, APO, San
Francisco 96528, 59-80-11 Local 2574,

Puerto Rico "

Bayamon National Cemetery Area Office—
Send to: Fiscal Officer, VA Center, GPO,
Box 4867, San Juan, PR 00936 (809) 763~
0275.

Hato Rey Medical and Regional Office
Center—Send lo: Fiscal Officer, VA
Center, GPO, Box 4867, San Juan, PR
00936 (809) 763-0275.

Mayaguez Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Center, GPO,
Box 4867, San Juan, PR 00936 (809) 763
0275.

Ponce Outpatient Clinic Substation—Send to:
Fiscal Officer, VA Center, GPO, Box
4867, San Juan, PR 00936 (809) 763-0275.

Rio Piedras Medical and Regional Office
Center—Send to: Fiscal Officer, VA
Center, GPO, Box 4867, San Juan, PR
00936 (809) 763-0275.

Rhode Island

Fiscal Officer, Providence Regional Office,
321 South Main Street, Providence, RI
02903 (401) 528-4480; Jurisdiction over
the following towns and counties in
Massachusetts: All towns in Bristol
County except Mansfield and Easton, the
towns of Lakeville, Middleboro, Carver,
Rochester, Mattapoisett, Marion, and
Wareham in Plymouth County; and the
counties of Dukes, Nantucket and
Barnstable.

Fiscal Officer, Providence Medical Center,
Davis Park, Providence, RI 02908 (401)
273-7100.

South Carolina

Beaufort National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 109 Bee Street, Charleston, SC
29403 (803) 577-5011 ext. 222,

Fiscal Officer, Charleston Medical Center,
109 Bee Street, Charleston, SC 29403
(B03) 577-5011 ext. 222.

Fiscal Officer, Columbia Regional Office,
1801 Assembly Street, Columbia, SC
29201 (803) 765-5210.

Fiscal Officer, Columbia Medical Center,
Columbia, SC 29201 (803) 776-4000 ext,
149,

Florence National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Columbia, SC 29201 (803) 776~
4000 ext. 149.

Greenville Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, Columbia SC 29201 (803) 776-
4000 ext. 149.

South Dakota

Fort Meade National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical

Center, Fort Meade, SD 57741 (605) 347~
2511 ext. 272,

Fort Meade Medical Center—Send to: Fiscal
Officer, VA Medical Center, Fort Meade,
SD 57741 (805) 347-2511 ext. 272.

Hot Springs National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Hot Springs, SD 57747 (605) 745—
4101 ext. 246.

Fiscal Officer, Hot Springs Medical Center,
Hot Springs, SD 57747 (605) 745-4101 ext.
246.

Fiscal Officer, Sioux Falls Medical Center,
2501 West 22nd St., Sioux Falls, SD 57101
(605) 336-3230 ext. 201.

Sioux Falls Regional Office—Send to: VA
Medical Center, 2501 West 22nd St.,
Sioux Falls, SD 57101 (605) 336-3230 ext.
201; Process for VA service-connected
benefits should also be sent to the Sioux
Falls Medical Center, rather than to the
Sioux Falls Regional Office.

Sturgis National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Fort Meade, SD 57741 (605) 347-
2511 ext. 272.

Tennessee

Chattanooga Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 1310 24th Avenue, South,
Nashville, TN 37203 (615) 327-4651 exL.
553.

Chattanooga National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Murfreesboro, TN 37130
(615) 893-1360 ext. 346.

Knoxville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Mountain Home, TN 37684 (615)
926-1171.

Knoxville Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 1310 24th Avenue, South,
Knoxville, TN 37203 (615) 327-4651 ext.
553.

Madison National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1320 24th Avenue, South,
Nashville, TN 37203 (615) 3274751 ext.
553.

Fiscal Officer, Memphis Medical Center, 1030
Jefferson Avenue, Memphis, TN 38104
{901) 523-8990.

Memphis National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1030 Jefferson Avenue, Memphis,
TN 38104 (901) 523-8990.

Fiscal Officer, Mountain Home Medical
Center, Mountain Home, TN 37684 (615)
926-1171.

Mountain Home National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, Mountain Home, TN
37684 (615) 926-1171.

Fiscal Officer, Murfreesboro Medical Center,
Murfreesboro, TN 37130 (615) 893-1380
ext, 346.

Fiscal Officer, Nashville Regional Office, 110
Ninth Avenue, South, Nashville, TN
37203 (615) 251-5352.

Fiscal Officer, Medical Center, 1310 24th
Avenue, South, Nashville, TN 37203 (615)
327-4751 ext. 553.

Texas

Fiscal Officer, Amarillo Medical Center, 6010
Amarillo Blvd., W., Amarillo, TX 79106
(806) 355-9703 ext. 216.

Fiscal Officer, Austin Data Processing Center,
1615 East Woodward Street. Austin, TX
78772 (512) 397-7366.

Beaumont Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 2002 Holcombe Blvd., Houston,
TX 77211 (713) 795-4411.

Fiscal Officer, Big Spring Medical Center, Big
Spring, TX 79720 (915) 263-7361 ext. 327.

Fiscal Officer, Bonham Medical Center,
Bonham, TX 75418 (214) 583-2111.

Corpus Christi Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, 7400 Merton Minter Blvd., San
Antonio, TX 78284 (512) 696-9660 ext.

6301.

Fiscal Officer, Dallas Medical Center, 4500
South Lancaster Rd., Dallas, TX 75216
(214) 376-5451.

Dallas VA Office—Send to: Fiscal Officer,
VA Regional Office, 1400 North Valley
Mills Drive, Waco, TX 76710 (817) 756~
6511 ext. 635.

Fiscal Officer, El Paso Outpatient Clinic, 5919
Brook Hollow Drive, El Paso, TX 79925
(915) 543-7960/7961,

Fort Bliss National Cemetery Area Office—
Send to: Fiscal Officer, VA Outpatient
Clinic, 5919 Brook Hollow Drive, El Paso,
TX 79925 (915) 543-7960/7961.

Fiscal Officer, Houston Regional Office, 2515
Murworth Drive, Houston, TX 77054 (713)
226-4185; Jurisdiction over the country of
Mexico and the following counties in
Texas: Angelina, Aransas, Atascosa,
Austin, Bandera, Bee, Bexar, Blanco,
Brazoria, Brewster, Brooks, Caldwell,
Calhoun, Cameron, Chambers, Colorado,
Comal, Crockett, DeWitt, Dimmitt, Duval,
Edwards, Fort Bend, Frio, Galveston,
Gillespie, Goliad, Gonzales, Grimes,
Guadalupe, Hardin, Harris, Hays,
Hidalgo, Houston, Jackson, Jasper,
Jefferson, Jim Hogg, Jim Wells, Karnes,
Kendall, Kenedy, Kerr, Kimble, Kinney,
Kleberg, LaSalle, Lavaca, Liberty, Live
Oak, McCulloch, McMullen, Mason,
Matagorda, Marverick, Medina, Menard,
Montgomery, Necogdoches, Newton,
Nueces, Orange, Pecos, Polk, Real,
Refugio, Sabine, San Augustine, San
Jacinto, San Patricio, Schleicher, Shelby,
Starr, Sutton, Terrell, Trinity, Tyler,
Ulvalde, Val Verde, Victoria, Walker,
Waller, Washington, Webb, Wharton,
Willacy, Wilson, Zapata and Zavala.

Fiscal Officer, Houston Medical Center, 2002
Holcombe Blvd., Houston, TX 77211 (713)
795-4411.

Houston National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 2002 Holcombe Blvd., Houston.
TX 77211 (713) 795-4411.

Fiscal Officer, Kerrville Medical Center,
Kerrville, TX 78028 (512) 896-2020 ext.
215.

Kerrville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Kerrville, TX 78028 (512) 896-
2020 ext. 215.

Lubbock VA Office—Send to: Fiscal Officer,
VA Regional Office, 1400 North Valley
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Mills Drive, Waco, TX 76710 (817) 756~
6511 ext. 635.

Fiscal Officer, Lubbock Outpatient Clinic,
1205 Texas Avenue, Lubbock, Tx 79401
(806) 762-7209.

Fiscal Officer, Marlin Medical Center, Marlin,
TX 76661 (817) 883-3511 ext. 224.

McAllen Outpatient Clinic Substation—Send
to: Fiscal Officer, VA Medical Center,
7400 Merton Minter Blvd., San Antonio,
TX 78284 (512) 696-9660 ext. 6301,

Fiscal Officer, San Antonio Medical Center,
7400 Merton Minter Blvd., San Antonio,
TX 78284 (512) 696-9660 ext. 6301.

San Antonio VA Office—Send to: Fiscal
Officer, VA Regional Office, 2515
Murworth Drive, Houston, TX 77054 (713)
226-4185.

San Antonio National Cemetery Area
Office—Send to; Fiscal Officer, VA
Medical Center, 7400 Merton Minter
Blvd., San Antonio, TX 78284 (512) 696—
9660 ext. 6301.

San Antonio National Cemetery Area Office
(Fort Sam Houston)—Send to: Fiscal
Officer, VA Medical Center, 7400 Merton
Minter Blvd,, San Antonio, TX 78284
(512) 696-9660 ext. 6301.

Fiscal Officer, Temple Medical Center,
Temple, TX 76501 (817) 7784811,

Fiscal Officer, Waco Regional Office, 1400
North Valley Mills Drive, Waco, TX
76710 (817) 756-6511 ext. 635; Jurisdiction
over all counties in Texas not listed
under the Houston Regional Office.

Fiscal Officer, Waco Medical Center,
Memorial Drive, Waco, TX 76703, (817)
752-6581.

Waco Qutpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, Memorial
Drive, Waco, TX 76703, (817) 752-6581.

Utah

Fiscal Officer, Salt Lake City Regional Office,
125 South State Street, Salt Lake City,
Utah 84138, (801) 525-5945.

Fiscal Officer, Salt Lake City Medical Center,
500 Foothill Blvd., Salt Lake City, Utah
84148, (801) 582-1565/1520.

Vermont

Fiscal Officer, White River Junction Medical
and Regional Office Center, White River
Junction, Vermont 05001, (802) 295-9363.

Virginia

Alexandria National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 50 Irving Street, NW,
Washington, D.C. 20422, (202) 389-7593.

Culpepper National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Martinsburg, WV 25401, (304)
263-0811 ext. 280.

Danville National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Salem, VA 24153, (703) 982-2463.

Hopewell National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1201 Broad Rock Road,
Richmond, VA 23249, (804) 231-9011 ext.
205.

Leesburg National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 50 Irving Street, NW,
Washington, D.C. 20422, (202) 389-7593.

Mechanicsville National Cemetery Area
Office—Send to: Fiscal Officer, VA
Medical Center, 1201 Broad Rock Road,
Richmond, VA 23249, (804) 231-9011 ext.
205.

Fiscal Officer, Hampton Medical Center,
Hampton, VA 23667, (804) 722-9961.
Hampton National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Hampton, VA 23667, (804) 722~

9961.

Quantico National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 50 Irving Street, NW,
Washington, D.C. 20422, (202) 389-7593.

Fiscal Officer, Richmond Medical Center,
1201 Broad Rock Road, Richmond, VA
23249, (804) 231-9011 ext. 205.

Richmond National Cemetery Area Office—
Send to; Fiscal Officer, VA Medical
Center, 1201 Broad Rock Road,
Richmond, VA 23249, (804) 231-9011 ext.
205.

Fiscal Officer, Roanoke Regional Office, 210
Franklin Rd. SW, Roanoke, VA 24011,
(703) 982-6116; Jurisdiction over Fairfax
and Arlington Counties and the cities of
Alexandria, Fairfax, and Falls Church is
allocated to the Washington, D.C.
Regional Office.

Fiscal Officer, Salem Medical Center, Salem,
VA 24153 (703) 982-2463.

Sandston National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, 1201 Broad Rock Road,
Richmond, VA 23249 (804) 231-9011 ext.
205.

Staunton National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Salem, VA 24135 (703) 982-2463.

Winchester National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Martinsburg, WV 25401 (304)
263-0811 ext. 280.

Washington

Fiscal Officer, American Lake Medical
Center, Tacoma, WA 98493 (206) 582—
8440 ext. 303.

Fiscal Officer, Seattle Regional Office, 915
Second Avenue, Seattle, WA 98174 (206)
442-5025. ,

Fiscal Officer, Seattle Medical Center, 4435
Beacon Avenue, South, Seattle, WA
98108 (206) 762-1016 ext. 286.

Seattle Outpatient Clinic—Send to: Fiscal
Officer, VA Medical Center, 4435 Beacon
Avenue, South, Seattle, WA 98108 (206)
762-1016 ext. 286.

Fiscal Officer, Spokane Medical Center,
North 4815 Assembly Street, Spokane,
WA 99208 (509) 328-4521.

Fiscal Officer, Vancouver Medical Center,
Vancouver, WA 98661 (206) 6964061 ext.
331.

Fiscal Officer, Walla Walla Medical Center,
77 Wainwright Drive, Walla Walla, WA
99362 (509) 525-5200.

West Virginia

Fiscal Officer, Beckley Medical Center, 200
Velerans Avenue, Beckley, WV 25801
(304) 255-2121.

Fiscal Officer, Clarksburg Medical Center,
Clarksburg, WV 26301 (304) 623-3461 ext.
335.

Grafton National Cemetery Area Office—
Send to: Fiscal Officer, VA Medical
Center, Clarksburg, WV 26301 (304) 623-
3461 ext. 335,

Fiscal Officer, Huntington Regional Office,
502 Eighth Street, Huntington, WV 25701
(304) 529-5477; Jurisdiction over the
counties of Brooke, Hancock, Marshall
and Ohio is allocated to the Pittsburgh,
Pennsylvania Regional Office.

Fiscal Officer, Huntington Medical Center,
1540 Spring Valley Drive, Huntington,
WV 25704 (304) 429-6741 ext, 327.

Fiscal Officer, Martinsburg Medical Center,
Martinsburg, WV 25401 (304) 2630811
ext. 280.

Wheeling Outpatient Clinic Substation—
Send to: Fiscal Officer, VA Medical
Center, University Drive C, Pittsburgh,
PA 15240 (412) 363-4900 ext. 235.

Wisconsin

Fiscal Officer, Madison Medical Center, 2500
Overlook Terrace, Madison, WI 53705
(608) 256-1901 ext. 381.

Fiscal Officer, Milwaukee Regional Office,
342 North Water Street, Milwaukee, W1
53202 (414) 291-1201.

Fiscal Officer, Tomah Medical Center,
Tomah, WI 54660 (608) 372-3971 ext. 204.

Fiscal Officer, Wood Medical Center, 5000
West National Avenue, Wood, W1 53193
(414) 3842000 ext. 2591.

Wood National Cemetery Area Office—Send
to: Fiscal Officer, VA Medical Center,
5000 West National Avenue, Wood, WI
53193 (414) 384-2000 ext, 2591,

Wyoming

Fiscal Officer, Cheyenne Medical & Regional
Office Center, 2360 East Pershing Blvd.,
Cheyenne, WY 82001 (307) 778-7550 ext.
351.

Fiscal Officer, Sheridan Medical Center,
Sheridan, WY 82801 (307) 672-3473.

1lI. The United States Postal Service and the
Postal Rate Commission

United States Postal Service

Service of process may be made on the
postmaster or head of the installation where
the employee works. However, if the
installation where the employee works
cannot be determined, service of process may
be made on the appropriate Regional
Counsel. The geographic areas served by the
Regional Counsels and their addresses are as
follows:

Regional Counsel, Northeast Region, U.S.
Postal Service, 1633 Broadway, New
York, NY 10098 (212) 974-8531; Serving:
Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, Vermont,
northern New Jersey (ZIP codes
beginning with 070-079 and 088-089),
New York (ZIP codes beginning with
090-098 and 100-129), and the Caribbean
Islands.

Regional Counsel, Eastern Region, U.S. Postal
Service, 1845 Walnut Street, P.O. Box
8601, Philadelphia, PA 19101 (215) 597-
9715; Serving: The District of Columbia,
Delaware, Maryland, Pennsylvania,
Virginia, West Virginia, southern New
Jersey (ZIP codes beginning with 080-
087) and New York (ZIP codes beginning
with 130-149).
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Regional Counsel, Southern Region, U.S.
Postal Service, 1407 Union Avenue,
Memphis, TN 38166 (901) 534-4411;
Serving: Alabama, Arkansas, Florida,
Georgia, Louisiana, Mississippi, North
Carolina, Oklahoma, South Carolina,
Tennessee and Texas.

Regional Counsel, Central Region, U.S. Postal

Service, 433 Van Buren Street, Chicago,
IL 60699 (212) 886-3175; Serving: Illinois,
Indiana, lowa, Kansas, Kentucky,
Michigan, Minnesota, Missouri,
Nebraska, North Dakota, Ohio, South
Dakota, and Wisconsin.

Regional Counsel, Western Region, U.S.
Postal Service, 850 Cherry Avenue, San
Bruno, CA 94099 (415) 876-9225; Serving:
Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington,
Wyoming, and the Pacific Islands
including the Trust Territory.

Processing of garnishments will be
substantially expedited by serving the
postmaster or installation head rather than
the Regional Counsel.

Postal Rate Commission

Chief Administrative Officer, Postal Rate
Commission, 2000 L Street, NW.,
Washington, D.C. 20268 (202) 254-3880.

IV. The District of Columbia, American
Samoa, Guam, and the Virgin Islands

The District of Columbia

Assistant City Administrator for Financial
Management, The District Building,
Room 412, 14th and Pennsylvania
Avenue, NW., Washington, D.C. 20004
(202) 727-6979.

American Samoa

Director of Administrative Service, American
Samoa Government, Pago Pago,
American Samoa 96799 (684) 633-4155.

Guam

Attorney General, P.O. Box DA, Agana,
Guam 96910, 472-6841 (Country Code
671),

The Virgin Islands

Attorney General, P.O. Box 280, St. Thomas,
V100801 (809) 774-1163.

V. Instrumentality
SMITHSONIAN INSTITUTION

For service of process in garnishment
proceedings for child support and/or alimony
of present Smithsonian Institution employees:

General Counsel, The Smithsonian
Institution, Room 4081000 Jefferson
Drive, SW, Washington, D.C. 20560 (202)
381-5866.

For service of process in garnishment
proceedings for child support and/or alimony
involving retirement annuities of former trust
fund employees of the Smithsonian
Institution:

General Counsel, Teachers Insurance and
Annuity Association of America, College
Retirement Equity Fund (TIAA/CREF),

730 Third Avenue, New York, NY 10017
(212) 490-9000.

[FR Doc: 80-40501 Filed 12-29-80; 8:45 am|

BILLING CODE 6325-01-M

5 CFR Part 831

Retirement; Survivor Benefit
Provisions

AGENCY: Office (;f Personnel
Management.

ACTION: Final rule.

SuMMARY: The Office of Personnel
Management (OPM) is revising its
regulations to reflect current survivor
benefit provisions of the Civil Service
Retirement law and to establish spouse
notification requirements pursuant to
recent amendment.

EFFECTIVE DATE: [anuary 5, 1981.

FOR FURTHER INFORMATION CONTACT:
Doris Reeves, 202-632-4634.
SUPPLEMENTARY INFORMATION: On
November 14, 1980, OPM published (45
FR 75217) proposed rules to incorporate
statutory provisions that permit
elimination of the survivorship reduction
in a retiree's annuity under certain
circumstances, permit retirees who were
married at retirement to elect a reduced
annuity with survivor benefits to a
spouse acquired after retirement,
provide for substituting a spouse
acquired after retirement for the
survivor benefit elected at retirement,
and afford the retiree an opportunity of
electing not to provide survivor
protection for the spouse acquired after
retirement even though such survivor
benefit was elected at retirement.

The rules also established OPM's
requirements under Pub. L. 96-391 which
must be followed in order for a married
employee's or Member's election of
other than maximum survivorship
protection to be valid in annuities
commencing on and after January 5,
1981. In the latter case, OPM will accept
a signed and witnessed declaration from
the spouse to be submitted with the
retirement application, in which the
spouse acknowledges his/her
understanding of the employee's or
Member's election of other than a fully
reduced annuity for survivor annuity
purposes. Where an employee/Member
elects other than a fully reduced annuity
but cannot obtain the spouse's signature
acknowledging the loss of or reduction
in benefits, the proposed regulations will
require the employee/Member to submit
the spouse’s last known mailing address
to OPM. OPM will then send the spouse
an explanatory letter by certified mail
with return receipt requested. The
spouse will be asked to sign the letter

acknowledging his/her understanding of
the employee’s or Member's election
and return to OPM. If the letter is not
signed by the spouse or returned to
OPM, notification will be considered
properly made upon return of the
certified mail receipt to OPM; and the
employee's or Member's election to
exclude the spouse from benefits, either
fully or partially, will become effective
by final adjudication of the retirement
application. On the other hand, where
the employee/Member fails to cooperate
in furnishing either (1) the spouse’s
witnessed acknowledgment of less than
maximum survivor annuity protection or
(2) the spouse’s last known mailing
address, OPM is required to complete
final adjudication of the retirement
application with the full reduction for
survivor annuity benefits provided by
statute (5 U.S.C. 8339(j)).

Comments: During the 30 day
comment period which ended December
15, 1980, one agency submitted a
suggestion that we require the spouse's
acknowledgment to be notarized rather
than merely witnessed. They
rationalized that this would provide
maximum protection against the
possibility of fraud. We believe that
requiring notarization would impose a
hardship on the employee, and on the
spouse, which was not intended by
Congress. Further, the unavailability of
notaries in many suburban and rural
locations, as well as the fees involved,
would probably result in some spouses
refusing to acknowledge the employee's
election. Since we are not convinced
that requiring notarization would be
effective when the employee is
determined to violate the regulations,
we are issuing the final regulations
without change from those which were
proposed.

The Director of OPM finds that good
cause exists for making this amendment
effective in less than 30 days, in order to
give timely effect to the provisions of
Pub. L. 96-391 which requires that
spouses of married employees whose
annuities commence on and after
January 5, 1981 be notified when such
employees elect less than maximum
survivor annuity protection.

Office of Personnel Management.

JoAnn B. Platter,

Assistant Issuance System Manager.
Accordingly, the Office of Personnel

Management amends 5 CFR Part 831 as
follows:

(1) Section 831.601 (c) and (e) are
revised to read as follows:

§ 831.601 Survivor benefits.

- * - * *
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(c) The employee or Member shall
communicate his/her choice of option
over his/her signature on Standard Form
2801, Application for Retirement, for use
in filing claim for annuity. Receipt of the
communication in OPM constitutes
prima facie evidence of the existence of
all the elements of an election, except
that an election by a married employee
or Member of a life annuity, or an
election to base the benefit payable to
the surviving spouse on less than the full
amount of annuity, is not valid unless:

(1) The employee of Member provides
OPM with the spouse’s signed and
witnessed declaration (the employee or
Member may not witness the
declaration) acknowledging the loss of
or reduction in survivor benefits; or

(2) The employee or Member provides
OPM with the spouse’s mailing address
(or last known mailing address) in order
for OPM to attempt to notify the spouse
about the loss of or reduction in survivor
benefits. The election is considered
made when the prima facie evidence
becomes conclusive by final
adjudication of the claim by OPM.

(e) When an election has been
conclusively made under this section,
the employee or Member may not
revoke or change the election or name
another survivor, except as provided
under 5 U.S.C. 8339 (j) and (k).

§831.601 [Amended]

(2) Paragraph (f) of §831.601 is deleted
and paragraphs (g) and (h) are
redesignated as (f) and (g), respectively.
(5 U.S.C. 8347(g))
|FR Doc. 8040494 Filed 12-29-80; 8:45 am|
BILLING CODE 6325-01-M

5 CFR Parts 870, 871, 872, and 873

Basic Life Insurance, Standard
Optional Life Insurance, Additional
Optional Life Insurance, and Family
Optional Life Insurance .

Note.—This document originally appeared
in the Federal Register for Wednesday,
December 24, 1980. It is reprinted in this issue
to meet requirements for publication on the
Tuesday-Friday schedule assigned to the
Office of Personnel Management.

AGENCY: Office of Personnel
Management.

ACTION: Interim regulations, with
comments invited for consideration in
final rulemaking.

summARY: The Office of Personnel
Management is issuing interim
regulations governing the second phase
of implementation of the Federal
Employees’ Group Life Insurance Act of

1980 (FEGLI), approved October 10,
1980, which has changed the FEGLI
program from a two-part to a four-part
package consisting of basic insurance
and three optional plans.

DATES:

Effective date: The interim regulations
are effective on December 24, 1980,
unless otherwise specified.

Comment date: Comments must be
received by February 23, 1981.

ADDRESS: Send written comments to Mr.
Craig B. Pettibone, Director, Office of
Pay and Benefits Policy, Compensation
Group, Office of Personnel Management,
P.O. Box 57, Washington, D.C. 20044.
FOR FURTHER INFORMATION CONTACT:
John Landers (202) 632-4634.
SUPPLEMENTARY INFORMATION: Pursuant
to section 553(d)(3) of title 5, United
States Code, the Director finds that good
cause exists for making this amendment
effective in less than 30 days, in order to
give immediate and timely effect to
provisions of Pub. L. 96-427 which
require timely implementation of new
group life insurance plans. The
immediate effective date makes possible
OPM'’s preparation and distribution of
forms and materials necessary to make
the new insurance available within the
statutory time limit.

Introduction

The FEGLI program has been
amended by Pub. L. 96427, the Federal
Employees' Group Life Insurance Act of
1980, approved October 10, 1980. The
Act makes four major changes in the
FEGLI program by (1) increasing basic
FEGLI protection (beginning in October
1981) for employees under age 45 with
no corresponding increase in
withholdings, (2) requiring employees
who retire or become entitled to receive
workers' compensation after 1989 to
continue paying premiums for
unreduced basic insurance coverage to
age 65, (3) permitting retiring employees
to choose either the current post-
retirement basic life insurance
protection, which ultimately declines to
25 percent of the face value, or post-
retirement coverage that, for an
additional contribution, reduces at a
lesser rate or not at all, and (4) adding to
the existing $10,000 optional insurance
two new optional insurance plans
affording additional life insurance on
employees in multiples of one to five
times annual pay, as well as life
insurance on family members.

The Act allows OPM from 60 to 180
days in which to implement the
increased post-retirement basic
insurance coverage and to make
available the two new optional plans.
OPM implemented the offering of

increased post-age 65 basic life
insurance at the earliest date permitted
under the law, December 9, 1980 (see 45
FR 80472, December 5, 1980). The
present interim regulations govern the
two new optional plans, establish
premium rates for coverage under them,
and reduce the rates under the existing
basic insurance and standard optional
insurance effective on the first day of
the first pay period beginning on or after
April 1, 1981.

All employees will be given the
opportunity to enroll for basic and
optional coverages during an open
enrollment period from March 1 through
31, 1981. Elections will be effective on or
after April 1, 1981.

New Rates for Basic Insurance and
Standard Optional Insurance

The Office of Personnel Management
has re-evaluated the premium rates for
basic insurance and standard optional
insurance on the basis of experience.
The new rates will be effective on the
first day of the first pay period
beginning on or after April 1, 1981. The
biweekly rate for basic insurance for
employees is reduced from 25.5 cents to
24 cents per $1,000 of the employee's
basic insurance amount. The biweekly
rates for the $10,000 of standard optional
insurance will be:

Current  New
Age rate rate
Under 35 $0.60 $0.60
35-39 1.00 080
40-44 170  1.40
45-49 240 220
50-54 350 320
55-59 750 750
60 or over. 900 9.00
Additional Optional Insurance

Pub. L. 96-427 authorizes OPM to
purchase a group life insurance policy,
without competitive bidding, which will
make available to each employee who is
insured for basic insurance additional
optional life insurance. This coverage is
referred to in the regulations as
“additional optional insurance.”
Employees pay the full cost of coverage.
There is no Government contribution.

The biweekly cost per $1,000 of the
additional optional insurance is:

Age Rate

Under 35 $.05
35-39. 07
40-44 A2
45-49, 20
50-54 30
55-59. 80
60 or over 95
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Employees must affirmatively elect
the additional optional insurance in
order to obtain the coverage. All
employees who are serving in positions
which are not excluded from FEGLI
coverage must either elect or decline the
additional optional insurance during an
open enrollment period to be held
Government-wide from March 1 through
31, 1981. Only those employees who
enroll for basic insurance are allowed to
elect additional optional insurance. An
employee who fails to elect this
coverage during that period will not be
allowed to enroll at a later date unless
he/she meets the requirements
discussed below, or the employing
agency determines within 6 months that
the employee was not able to elect the
coverage due to reasons beyond his/her
control.

The additional optional insurance is
offered in multiples of 1, 2,3, 4, or 5
times the annual rate of basic pay
payable to the employee. Before
multiplying, the pay is rounded to the
next higher multiple of $1,000. (When the
annual pay is an exact multjple of
$1,000, the exact rate is used.)
Additional optional insurance coverage
may not exceed 5 times the annual rate
of basic pay payable for positions at
level I1 of the Executive Schedule under
5 U.S.C. 5313, rounded to the next higher
$1,000. Covered persons may elect to
reduce or stop additional optional
insurance coverage at any time, though
the opportunity to re-elect or increase
multiples is strictly limited by the
regulations.

After March 31, 1981, an employee
who does not have additional optional
insurance will be allowed to elect it if
he/she is enrolled (or enrolls) for basic
insurance and (1) he/she is under age
50, (2) at least 1 year has elapsed since
the date of the declination, and (3) he/
she submits satisfactory medical
evidence of insurability. An employee
who satisfies all three requirements will
be allowed to elect the additional
optional insurance or to increase the
number of multiples of this coverage.
Also, an employee under age 36 may
elect additional optional insurance
without showing medical insurability if
he/she has basic insurance and elects
the coverage in timely fashion (usually
within 60 days after the event permitting
the election) following the birth,
adoption or other acquisition of a child,
as defined by the regulations. These
interim regulations will also permit an
employee under age 50 who has in force
at least 1 multiple of pay under the
additional optional insurance plan to
increase the number of multiples
without showing medical insurability

upon the employee's marriage or
acquisition of a child. The employee
must elect the increase in timely fashion
(usually within 60 days after the event
permitting the increase). The regulations
limit the number of multiples acquired
on the basis of the occurrence of an
event to the number of family members
(spouse and/or children) acquired with
the event, e.g., 1 new multiple for a
single birth, 2 new multiples upon birth
of twins,

Family Optional Insurance

Pub. L. 96427 authorizes OPM to
purchase a group life insurance policy,
without competitive bidding, which shall
make available to each employee
covered for basic insurance an amount
of optional insurance on his/her family
members. This coverage is referred to in
the regulations as "family optional
insurance." Employees pay the full cost
of coverage. There is no Government
contribution. The amount of family
optional insurance is $5,000 upon the
death of a spouse and $2,500 upon the
death of a child. The benefit is paid to
the employee, unless the employee dies
before the payment can be made, in
which case the benefit is paid to the
employee's beneficiary for basic
insurance.

The biweekly cost of the family
insurance is:

Age Rate
Under 35 $0.50
35-39, 0.80
40-44 0.70
45-49, 0.80
50-54 1.30
55-59 200
60 or over 3.00

Employees must affirmatively elect

_ the family optional insurance in order to

obtain coverage. All employees who are
serving in positions which are not
excluded from FEGLI coverage must
either elect or decline the family
optional insurance during the March
1981 open enrollment period. Only those
employees who enroll for basic
insurance are allowed to elect the family
optional insurance. An employee who
fails to elect this coverage during March
1981 will be allowed to enroll at a later
date only in the event that he/she
marries, or upon the birth or adoption of
a child, or other acquisition of a child, as
defined in the regulations, or if the
employing agency determines within 6
months that the employee was not able
to elect the coverage due to reasons
beyond his/her control.

Under the definition of a family
member for the purposes of the FEGLI

law *child” means an unmarried
dependent child who is under the age of
22, or who is 22 years of age or older
and incapable of self-support because of
a mental or physical disability which
existed before the child became 22 years
of age. These interim regulations
provide the criteria to be used in
determining the question of dependency,
and in determining whether a child is to
be considered incapable of self-support
within the meaning of the FEGLI law,
These regulations are similar to those in
effect under Civil Service Retirement
and Federal Employees Health Benefits
regulations (see 45 FR 76087, November
18, 1980).

Open Enrollment Period

Because of the significant changes in
the FEGLI program brought about by
Pub. L. 96427, OPM will hold an open
enrollment period during the month of
March 1981. Employees will be allowed
to elect insurance irrespective of age,
health or past participation in the
program. The regulations provide that
all waivers and declinations of existing
basic and optional insurance filed
before March 1981 are automatically
canceled.

All non-excluded employees will be
required to complete a Life Insurance
Election form during March 1981,
whether or not they are already
participating in the FEGLI program.
Employees who are already covered for
basic insurance will continue that
coverage unless they waive it.
Employees who are already covered for
standard optional insurance ($10,000)
will lose that portion of their coverage
unless they affirmatively re-elect it
during March 1981. In the event-that an
employee does not complete the Life
Insurance Election form during March
1981, employing agencies will file an
election of basic insurance and a
declination of all optional coverages on
his/her behalf on March 31, 1981.
However, if within 6 months an agency
determines that an employee was
unable to complete the form during
March for reasons beyond his/her
control, the employee will be allowed 31
days from the date of the agency's
determination in which to complete the
form.

Effective Dates

Open enrollment period elections will
generally become effective on the first
day on or after April 1, 1981, on which
an employee actually enters on duty in &
pay status. An employee who is on
leave and an employee who does not
actually return to duty at his/her
workplace on or after April 1, 1981, does
not satisfy this requirement.
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New hires during the month of March
1981 who are eligible for life insurance
will be immediately covered for basic
insurance from the time they actually
enter on duty in pay status, unless they
file a waiver of coverage before the end
of the first pay period. These new hires
will have the standard optional
insurance on the first day they actually
enter on duty in a pay status on or after
the date on which they file an election of
that coverage. However, additional
optional insurance and family optional
insurance coverage, if elected during
March, become effective on the first day
on or after April 1, on which the
employee actually enters on duty in a
pay status.

An employee who is already covered
for standard optional insurance during
March 1981 and who declines that
coverage while retaining basic
insurance will continue to be insured for
both basic insurance and the standard
optional insurance through the end of
the pay period which includes March 31,
1981. A waiver of all coverage is
effective at the end of the pay period in
which it is received in the employing
office.

Continuation of Insurance During
Retirement or Receipt Workers'
Compensation

An employee who retires on an
immediate annuity, or who becomes
entitled to receive workers'
compensation under the Federal
Employees Compensation Act because
of disease or injury to himself/herself is
entitled to continue as many multiples of
additional optional insurance as have
been in force for not less than: (1) the 5
vears of service immediately preceding
the date of retirement or entitlement to
compensation or (2) the full period(s) of
service during which the insurance was
available to him/her. The same
participation requirement for
continuation of insurance exists under
the law for standard optional insurance
and family optional insurance. The
optional coverages may continue for as
long as the individual continues to be
enrolled for basic insurance while the
individual continues to receive annuity
or workers' compensation and is held by
the Department of Labor to be unable to
return to duty. Withholdings for the full
cost of the optional insurance continue
to be taken from the annuity or
compensation payments until the month
following the month in which the
individual becomes 65 years of age and
is retired or receiving compensation.

Beginning with the second calendar
month after a retiree or compensationer
become 65 years of age the optional
coverages begin to reduce by 2 percent a

month. The maximem reduction for the
standard optional insurance is 75
percent of the face'value. For additional
optional insurance and family optional
insurance this reduction continues until
the insurance stops completely after 50
months. Once the reductions have
begun, there are no withholdings from
annuity or compensation for the optional
coverages.

Reemployed Annuitants

There shall be no change in the
current treatment of reemployed
annuitants with respect to standard
optional insurance coverage during
reemployment. Retirees who are
continuing standard optional insurance
during retirement and who are
reemployed in non-excluded positions
will have the standard optional
insurance coverage as employees unless
the coverage is declined or waived, and
the standard optional insurance as a
retiree is suspended during
reemployment. Withholdings for the full
cost of the coverage are taken from
salary. Following reemployment which
is qualifying for a supplemental annuity,
the individual may continue the
reemployment-acquired insurance. If the
reemployment period does not continue
long enough for a supplemental annuity
benefit to attach, the suspended
insurance may be reinstated following
separation from the reemployment.

These interim regulations provide for
the same treatment with regard to
family optional insurance of reemployed
annuitants. However, the additional
optional insurance of reemployed
annuitants who have this coverage as
retirees will not be automatically
suspended upon reemployment. A
reemployed annuitant in a non-excluded
position will have the opportunity to
elect either to continue additional
optional insurance as a retiree or to
have that coverage suspended and have
additional optional insurance as an
employee during reemployment.
Following reemployment which is
qualifying for a supplemental annuity,
the individual may then continue the
additional optional insurance acquired
as a reemployed annuitant or the
suspended additional optional insurance
may be reinstated (if any remains after
the post-age 65 reductions). If
reemployment does not qualify the
person for a supplemental annuity, any
suspended additional optional insurance
which remains in effect may be
reinstated following separation from
reemployment.

Waiver of Collection of Overpayment

Pub. L. 96-427 amends the FEGLI law
to allow an agency which has failed to

withhold the proper FEGLI deductions
from an individual's salary, annuity or
compensation to waive the collection of
the corresponding overpayments of
salary, annuity or compensation if, in
the judgment of the agency, the
individual is without fault and recovery
would be against equity and good
conscience. However, if the agency
waives the collection of any unpaid
amount, it must still submit to OPM the
uncollected FEGLI withholdings and
contributions for deposit to the
Employees' Life Insurance Fund.

Current Civil Service Retirement
regulations, 5 CFR Part 831, provide
standards for waiver of overpayments
from the Civil Service Retirement Fund.
These interim regulations provide that
waivers of collections of life insurance
deductions will be governed by the
same standards, in cases where OPM
fails to withhold proper FEGLI
deductions from annuity. Agency
standards for waivers of overpayments
from salary will be those which the
agency must follow under 4 CFR
Subchapter G, Chapter I, which
implements the provisions of 5 U.S.C.
5584 allowing agencies to waive
collections of over-paid salary or
allowances.

These interim regulations also make a
technical amendment to 5 CFR
870.601(b) (see 45 FR 80472, December 5,
1980) needed to correct a reference in
that paragraph to a non-existent
paragraph (h). The reference is changed
to paragraph (g) of the same section.

At the time OPM publishes final
regulations, uniform nomenclature
changes and editorial revisions will be
added throughout Parts 870 and 871.

OPM has determined that this is a
significant regulation for the purposes of
E.O. 12044.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management is amending Parts 870 and
871 of Title 5, Code of Federal
Regulations, and adding new Parts 872
and 873, as follows:

PART 870—BASIC LIFE INSURANCE

(1) In Part 870, paragraphs (a), (b}, and
(f)(1) of § 870.401 are revised, effective
on the first day of the first pay period
beginning on or after April 1, 1981, to
read as follows:

Subpart D—Withholdings and
Contributions
§ 870.401 Withholdings and contributions.

(a) During any period in any part of
which an insured employee is in pay
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status, $0.24 for each $1,000 of the
employee’s BIA shall be withheld from
the biweekly pay of the employee. The
amount withheld from the pay of an
employee who is paid on other than a
biweekly basis is determined at a
proportionate rate, adjusted to the
nearest cent.

(b) The amount withheld from the pay
of an insured employee whose annual
pay is paid during a period shorter than
52 workweeks is the sum obtained by
converting the biweekly rate of $0.24 for
each $1,000 of the employee's BIA to an
annual rate and prorating the annual
rate over the number of installments of
pay regularly paid during the year.

- - *

(f)(1) Except as provided under
paragraph (g) of this section, an insured
person who elects continued basic life
insurance coverage during receipt of
annuity or compensation payments as
provided under §§ 870.601(c)(2) or
870.701(c)(2) (maximum reduction of 75
percent after age 65) shall have withheld
from his/her payments basic life
insurance withholdings at the monthly
rate (for annuitants) of $0.52 for each -
$1,000 of the BIA or at the weekly rate
(for compensationers) of $0.120 for each
$1,000 of the BIA.

* * * *

(2) In Part 870, § 870.601(b) is revised
to read as follows:

. Subpart F—Retired Employees
§ 870.601 Eligibility for life insurance.

- * * - *

(b) An employee who meets the
requirements under paragraphs (a) or (g)
of this section for continuation or
reinstatement of life insurance shall
execute a written election on a form
furnished by OPM at the time
entitlement to continuation or
reinstatement of the insurance arises. To
be considered valid, the election form
must be received in OPM before final
adjudication of the employee's
application for annuity or supplemental
annuity. In the absence of a valid
election, the insured shall be deemed to
have filed a valid election under
paragraph (c)(2) of this section.

- * - .

(3) The heading of Part 871 is revised,
effective April 1, 1981, to read as
follows:

PART 871—STANDARD OPTIONAL
LIFE INSURANCE

(4) In Part 871, § 871.101 is revised,
effective April 1, 1981, to read as
follows:

Subpart A—Administration and
General Provisions

§871.101 Actions on the policy.

Optional life and accidental death and
dismemberment benefits (referred to in
this part as "‘standard optional
insurance”) shall be payable in
accordance with an amendment to the
policy purchased by OPM from the
Metropolitan Life Insurance Co., 1
Madison Avenue, New York, NY 10010,
under section 8709 of title 5, United
States Code, to pravide group insurance
coverage (referred to in this part as
“basic insurance”). Actions at law or in
equity to recover on the policy, in which
there is not alleged any breach of any
obligations undertaken by the United
States should be brought against the
insurance company.

(5) In Part 871, § 871.202 and
§ 871.204(b) are revised, and
§§ 871.204(d) and 871.205(e) are added,
effective March 1, 1981, to read as
follows:

Subpart B—Coverage

§ 871.202 Election or declination.

(a) Except as otherwise provided in
paragraph (b) of this section, each
employee shall, on the form entitled Life
Insurance Election, elect or decline
standard optional insurance within 31
days after becoming eligible, unless
during earlier employment he/she filed
an election or declination which remains
in effect.

(b) On a determination by an
employing office, within 6 months after
a person becomes eligible, that he/she
was unable, for cause beyond his/her
control to elect or decline the standard
optional insurance within the prescribed
time limit, the employee shall elect or
decline the standard optional insurance
within 31 days after he/she is advised of
that determination. Standard optional
insurance in that case is retroactive to
the first day of the first pay period
beginning after the date the person
became eligible, or after April 1, 1981,
whichever is later, and the person shall
pay the full cost of the insurance from
that date for the time that he/she is in a
pay status or retired and under age 65.

(c) A person who does not file a Life
Insurance Election form with his/her
employing office does not have standard
optional insurance.

§ 871.204 Declination.
* * - * -

(b) A cancellation of standard
optional insurance becomes effective
and standard optional insurance stops
at the end of the pay period in which the
declination or waiver is received in the

employing office, except that a
declination of standard optional
insurance (which is not also a waiver of
basic insurance) which is filed during
the period from March 1, 1981 through
March 31, 1981, becomes effective and
standard optional insurance stops at the
end of the pay period which includes
March 31, 1981.

. * ® * *

(d) For the purpose of having standard
optional insurance as an employee, an
election of insurance under this part
filed on or before February 28, 1981, is
deemed to have been canceled effective
at the end of the pay period which
includes March 31, 1981, unless the
employee does not actually enter on
duty in pay status during the first pay
period which begins on or after April 1,
1981, in which case the election is
deemed to have been canceled on the
first day after the end of such pay period
that the employee actually enters on
duty in pay status. In order to retain or
obtain standard optional insurance as
an employee after the date of such
declination an employee must
affirmatively elect the coverage by filing
the Life Insurance Election form with
his/her employing office, subject to the
provisions of § 871.205.

§ 871.205 Cancellation of declination.

* * * * *

(e) Declinations of standard optional
insurance filed on or before February 28,
1981, are automatically canceled
effective on the first day an employee
whose declination is so canceled
actually enters on duty in pay status on
or after April 1, 1981, and the standard
optional insurance is effective on the
date of cancellation of the declination,
provided that the employee has filed an
affirmative election of standard optional
insurance on the form entitled Life
Insurance Election during the period
from March 1, 1981 through March 31,
1981. An employee whose pre-March
1981 declination is so canceled and who
does not file the form with his/her
employing office during the period from
March 1, 1981 through March 31, 1981,
shall be deemed to have declined
standard optional insurance on March
31, 1981, except that an employee who
fails to file the form during that period
due to cause beyond his/her control
shall be allowed to enroll belatedly
under the conditions prescribed under
§ 871.202(b).

(6) In Part 871, § 871.401(c) is revised,
and § 871.401(g) is added, effective on
the first day of the first pay period
beginning on or after April 1, 1981, to
read as follows:
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Subpart D—Withholdings
§871.401 Withholdings.

(c) The biweekly full cost of the
$10,000 of standard optional insurance
(and for a person in receipt of annuity or
compensation for work injury, of
standard optional life insurance), until
determined by OPM on the basis of
experience to be otherwise, is:

For persons under age 35

For persons ages 35 through 39

For persons ages 40 through 44....
For persons ages 45 through 49....
For persons ages 50 through 54....
For persons ages 55 through 59....
For persons age 60 or over................

The amount withheld from the pay of a
person paid on other than a biweekly
period or insured for more than $10,000
shall be determined at a proportionate
rate, adjusted to the nearest cent.

* * * * *

(g)(1) If OPM fails to withhold proper
amounts of standard optional life
insurance deductions from the annuity
of a retired employee, OPM may waive
the collection of the unpaid insurance
deductions in accordance with section
8707(d) of title 5, United States Code.
OPM shall use the standards for waiver
of overpayments found under Subpart N
of Part 831 of this chapter when
determining whether a waiver of
collection of the unpaid deductions may
be granted, and shall follow the
procedures under Subpart M of Part 831
of this chapter when applying the
standards.

(2) If, under section 8707(d) of title 5,
United States Code, an agency waives
the collection of unpaid insurance
deductions from an individual's pay,
annuity or compensation, the agency
shall submit an amount equal to the sum
of the uncollected deductions and any
applicable agency contributions
required under section 8708 of title 5,
United States Code, to OPM for deposit
to the Employees’ Life Insurance Fund.
An agency will make its determination
on the waiver of collection of an
overpayment of pay in accorcdance with
5 U.S.C. 5584 as implemented by 4 CFR
Chapter I, Subchapter G.

(7) In Part 871, paragraph (b) of
§ 871.501 is revised, paragraphs (c) and
(d) are redesignated (d) and (e), and
paragraph (c) is added, to read as
follows:

Subpart E—Termination and
Conversion

§871.501 Termination and conversion of
insurance.

* * - * .

(b) If, because of a declination or
waiver, an insured employee has not
had the standard optional insurance
during the full period(s) of service during
which it was available to him/her, or for
the 5 years of service immediately
preceding the date on which that
coverage stops, whichever is less, the
optional insurance stops, subject to a 31-
day extension standard optional life
insurance coverage, on the date that
his/her basic life insuranece is continued
or reinstated under the provisions of
§ 870.601 (during retirement) or § 870.701
(during receipt of compensation) of this
chapter.

(c) If, at the time of an individual’s
election under § § 870.601(b) or
870.701(b) of this chapter, he/she elects
no basic life insurance during receipt of
annuity or compensation (as provided
under §§ 870.601(c)(1) and 870.701(c)(1)
of this chapter), the standard optional
insurance stops at the end of the month
in which the election is received in
OPM, subject to a 31-day extension of
coverage.

- * » * *

(8) In Part 871, § 871.601 and
§ 871.604(b) are revised to read as
follows:

Subpart F—Retired Employees and
Employees Compensation

§871.601 Amount of insurance.

The amount of standard optional life
insurance which is continued during
receipt of annuity or compensation
reduces by 2 percent a month effective
at the beginning of the second calendar
month after (a) the date the insurance
would otherwise have stopped, or (b)
the retiree’s or compensationer's 65th
birthday, whichever is later, with a
maximum reduction of 75 percent.

§871.604 Reemployed retired employees.

(b) Standard optional insurance
acquired during reemployment may be
continued after termination of the
reemployment of the retired employee:

(1) Qualifies for a supplemental
annuity or acquires a new retirement
right,

(2) Continues his/her basic insurance
under paragraphs (c)(2), (c)(3) or (c)(4) of
§ 870.601 of this chapter, and

(3) Has had standard optional
insurance in force for the 5 years of
service immediately preceding
separation from reemployment or for the
full period(s) of service during which it
was available to him/her, whichever is
less.

If the standard optional life insurance
acquired during reemployment is so
continued, any suspended standard

optional life insurance stops with no 31-
day extension of coverage or right of
conversion.

(9) Part 872 is added to read as
follows:

PART 872—ADDITIONAL OPTIONAL
LIFE INSURANCE

Subpart A—Administration and General
Provisions

Sec.

872.101 Actions on the policy.

872.102 Payment of benefits; designations of
beneficiary.

872.103 Correction of an error, mistake, or
omission.

Subpart B—Coverage

872.201 Eligibility.

872.202 Election or declination.
872,203 Effective date of insurance.
872.204 Declination.

872,205 Cancellation of declination.
872.206 Reconsideration.

Subpart C—Amount of Insurance

Sec.
872.301 Amount of employee’s insurance.

Subpart D—Withholdings
872.401 Withholdings.

Subpart E—Termination and Conversion

872.501 Termination and conversion of
insurance.

Subpart F—Retired Employees and

Employees Compensation

872.601 Amount of insurance.

872.602 Termination of annuity
compensation.

872.603 Waiver or supension of annuity or
compensation.

872.604 Reemployed retired employees.

Authority: 5 U.S.C. 8716. Interprets and
applies 5 U.S.C. 8714b.

Subpart A—Administration and
General Provisions

§ 872.101 Actions on the policy.

Optional life insurance (referred to in
this part as “additional optional
insurance”) shall be payable in
accordance with an amendment to the
policy purchased by OPM from the
Metropolitan Life Insurance Co., 1
Madison Avenue, New York, N.Y. 10010,
pursuant to section 8709 of title 5, United
States Code, to provide group insurance
coverage (referred to in this part as
“basic insurance”). Actions at law or in
equity to recover on the policy, in which
there is not alleged any breach of any
obligations undertaken by the United
States, should be brought against the
insurance company.

§ 872.102 Payment of benefits;
designations of beneficiary.

Additional optional insurance in force
on a person at the date of his/her death
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shall be paid, on receipt of a valid claim,
in the same order of precedence and
under the same conditions as are
applicable to basic insurance. A
designation of beneficiary for basic
insurance is also a designation of
beneficiary for additional optional
insurance unless the insured person
specifies otherwise in his/her
designation.

§871.103 Correction of an error, mistake,
or omission.

The Associate Director for
Compensation may order correction of
an error, mistake, or omission upon a
showing satisfactory to the Associate
Director that it would be against equity
and good conscience not to do so.

Subpart B—Coverage

§872.201 Eligibility.

Each employee, as defined in section
8701 of title 5, United States Code, who
is insured for basic insurance and for
whom an uncanceled declination of
additional optional insurance is not in
effect is eligible to elect the additional
optional insurance, if his/her periodic
pay, after all other deductions, is
sufficient to cover its full cost

§872.202 Election or declination.

(a) Except as otherwise provided in
paragraph (b) of this section, each
employee shall, on the form entitled Life
Insurance Election, elect or decline the
additional optional insurance within 31
days after becoming eligible, unless
during earlier employment he/she filed
an election or declination which remains
in effect. The 31-day time limit begins to
run on the first day after February 28,
1981, on which an individual meets the
definition of an employee under 5 U.S.C.
8701.

(b) On a determination by an
employing office, within 6 months after
a person becomes eligible, that he/she
was unable, for cause beyond his/her
control to elect the additional optional
insurance within the prescribed time
limit regulation, the employee shall elect
or decline the optional insurance within
31 days after he/she is advised of that
determination. Additional optional
insurance in that case is retroactive to
the first day of the first pay period
beginning after the date the person
became eligible, or after April 1, 1981,
whichever is later, and the person shall
pay the full cost of the insurance from
that date for the time that he/she is in a
pay status or retired and under age 65.

(c) A person who does not file a Life
Insurance Election form with his/her
employing office does not have the
additional optional insurance.

§872.203 Effective date of insurance.

(a) The effective date of an election of
additional optional insurance is the first
day on or after April 1, 1981, that an
employee actually enters on duty in a
pay status on or after the day the
election is received in his/her employing
office.

(b) An election of additional optional
insurance remains in effect until
canceled as provided in § 872.204. For
an employee whose additional optional
insurance has stopped for a reason other
than a declination or waiver, additional
optional insurance is reinstated on the
first day he/she actually enters on duty
in a pay status in a position in which
he/she again becomes eligible.

§ 872.204 Declination.

(a) An insured person may at any time
cancel his/her additional optional
insurance by filing with his/her
employing office (which for a retired
employee is the office that administers
his/her retirement sytem, and, for an
employee or former employee in receipt
of compensation for work injury under
subchapter I of chapter 81 of title 5,
United States Code, is the Department
of Labor) a declination of additional
optional insurance or a waiver of basic
insurance coverage. An insured person
may at any time reduce the number of
his/her multiples of additional optional
insurance by filing a Life Insurance
Election form with his/her employing
office.

(b) A cancellation of additional
optional insurance becomes effective
and additional optional insurance stops
at the end of the pay period in which the
declination or waiver is received in the
employing office. A reduction in the
number of additional optional insurance
multiples is éffective at the end of the
pay period in which the Life Insurance
Election form is received in the
employing office.

(c) A declination or reduction in
multiples of additional optional
insurance remains in effect until it is
canceled as provided in § 872.205.

§ 872.205 Cancellation of declination.

(a)(1) An employee who has declined
the additional optional insurance may
elect it if (A) he/she is under age 50, (B)
at least 1 year has elapsed since the
effective date of his/her last declination
or waiver, and (C) he/she furnishes
satisfactory evidence of insurability.

{2) An employee who has declined
additional optional insurance may elect
it upon his/her marriage or the
acquisition of an unmarried dependent
child within the meaning of section
8701(d) of title 5, United States Code,
and Subpart G of Part 873 of this

chapter, except that the election must be
received in the employing office before
the employee's 36th birthday. In order to
be valid, the election must be filed with
the employing office on the Life
Insurance Election form during the 60-
day period following the date of the
event which permits the election. This
60-day time limit may be extended if the
individual is not serving in a covered
position on the date of the event, or if
the individual separates from covered
service prior to completion of the 60-day
time limit. This extension of the time
limit is limited to coincide with the 31-
day time limit for electing insurance
following employment in a covered
position. The number of multiples which
an employee may obtain upon
acquisition of a spouse or child is
limited to the number of family members
(spouse and/or children) acquired with
the event which permits the employee to
elect additional optional insurance
under this paragraph.

(3) An employee who has in force
additional optional insurance of at least
1 multiple of annual pay but less than 5
multiples of annual pay may increase
the number of multiples if he/she meets
the requirements of paragraph (a)(1) of
this section.

(4) An employee who has in force
additional optional insurance of at least
1 multiple of annual pay but less than 5
multiples of annual pay may elect to
increase the number of multiples upon
his/her marriage or the aquisition of an
unmarried dependent child within the
meaning of section 8701(d) of title 5,
United States Code, and Subpart G of
Part 873 of this chapter, except that the
election must be received in the
employing office before the employee’s
50th birthday. In order to be valid, the
election to increase multiples must be
filed with the employing office on the
Life Insurance Election form during the
60-day period following the date of the
event which permits the increase. This
60-day time limit may be extended if the
individual is not serving in a covered
position on the date of the event, or if
the individual separates from covered
service prior tc completion of the 60-day
time limit. This extension of the time
limit is limited to coincide with the 31-
day limit for electing insurance
following employment in a covered
position. The number of multiples which
an employee may add upon acquisition
of a spouse or child is limited to the
number of family members (spouse and/
or children) acquired with the event
which permits the employee to increase
multiples.

(b)(1)- The effective date of the
additional optional insurance for an
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employee who has complied with
paragraphs (a)(1) or (a)(3) of this section
is the first day he/she actually enters on
duty in a pay status, on or after the day
his/her election is received in his/her
employing office following the approval
of his/her Request for Insurance by the
Office of Federal Employees' Group Life
Insurance.

This approval is revoked automatically
and the additional optional insurance
does not become effective if the
employee fails to submit his/her election
or meet the pay and duty status
requirement within 31 days following
the date of the approval.

(2) The effective date of an election
under paragraphs (a)(2) or (a)(4) of this
section is the first day the employee
actually enters on duty in a pay status,
on or after the day his/her election is
received in the employing office.

(c) A former employee and an
employee who is continuing basic life
insurance during receipt of
compensation is not eligible to cancel a
declination under this section, nor to
increase multiples of additional optional
insurance.

§ 872.206 Reconsideration.

(a) Who may file. An individual or
annuitant may request the OPM to
reconsider an agency decision or an
initial decision of OPM denying
additional optional insurance coverage.

(b) Agency decision. A request for
reconsideration of an agency decision
must be filed within 30 calendar days
from the date of the written decision
stating the right to reconsideration by
OPM. The time limit may be extended as
provided in paragraph (e) of this section.

(c) Initial OPM decision. An OPM
decision shall be considered an initial
decision when rendered by OPM in
writing and stating the right to
reconsideration. However, a decision
initially rendered at the highest level of
review available within OPM will not be
subject to reconsideration.

(d) Reconsideration. A request for
reconsideration must be made in
writing, must include the claimant’s
name, address, date of birth, claim
number, if applicable, and reasons for
the request,

(e) Time limit. A request for
reconsideration of an initial decision
must be filed within 30 calendar days
from the date of the initial decision.
OPM may extend the time limit for filing
when the individual shows that he/she
was not notified of the time limit and
was not otherwise aware of it, or that
he/she was prevented by circumstances
beyond his/her control from making the
request within the time limit.

(f) Final decision. After consideration,
OPM shall issue a final decision which
shall be in writing and shall fully set
forth the findings and conclusions of
OPM.

Subpart C—Amount of Insurance

§ 872.301 Amount of employee’s
Insurance.

An eligible employee may elect
additional optional insurance of 1, 2, 3,
4, or 5 multiples of his/her annual pay.
For this purpose, each multiple is equal
to the lowest multiple of $1,000 which is
not less than the current rate of the
employee’s annual pay as determined
under § 870.302 of this chapter. A
multiple shall not exceed the annual rate
of basic pay payable for positions at
level II of the Executive Schedule under
section 5313 of title 5, United States
Code, rounded to the next higher
multiple at $1,000.

Subpart D—Withholdings

§872.401 Withholdings.

(a) During any period in any part of
which an insured employee is in a pay
status there shall be withheld from his/
her pay the full cost of his/her
additional optional insurance as
specified in paragraph (c) of this section.

(b) Subject to the provisions of
§ 872.604, for any period before the first
of the month following his/her 65th
birthday during which an insured retired
employee (or employee or former
employee in receipt of compensation for
work injury) receives annuity (or
compensation), there shall be withheld
from his annuity (or compensation) the
full cost of his/her additional optional
insurance as specified in paragraph (c)
of this section.

(c) The biweekly full cost per $1,000 of
additional optional insurance in force,
until determined by OPM on the basis of
experience to be otherwise, is:

For persons under age 35—$0.05

For persons ages 35 through 38—$0.07
For persons ages 40 through 44—$0.12
For persons ages 45 through 46—$0.20
For persons ages 50 through 54—$0.30
For persons ages 55 through 59—$0.60
For persons age 60 or over—$0.95

The amount withheld from the pay of
a person paid on other than a biweekly
period shall be determined at a
proportionate rate, adjusted to the
nearest one-tenth of one cent.

(d) For the purposes of this section, a
person is deemed to attain 35, 40, 45, 50,
55, or 60 years of age on the first day of
his/her pay period beginning on or after
January 1 of the year following the one
in which his/her corresponding birthday
occurs.

(e) The amount withheld from the pay
of an insured person whose annual pay
is paid during a period shorter than 52
workweeks is the sum obtained by
converting the biweekly rate for his/her
age group to an annual rate and
prorating the annual rate over the
number of installments of pay regularly
paid during the year.

(f) The amount withheld from the pay
of an insured employee whose amount
of insurance changes during a pay
period is based on the last amount of
insurance in force during the pay period.

(g)(1) If OPM fails to withhold proper
amounts of insurance deductions from
the annuity of a retired employee, OPM
may waive the collection of the unpaid
insurance deductions in accordance
with section 8707(d) of title 5, United
States Code. OPM shall use the
standards for waiver of overpayments
found under Subpart N of Part 831 of
this chapter when determining whether
a waiver of collection of the unpaid
deductions may be granted, and shall
follow the procedures under Subpart M
of Part 831 of this chapter when applying
the standards.

(2) If, under section 8707(d) of title 5,
United States Code, an agency waives
the collection of unpaid insurance
deductions from an individual's pay,
annuity or compensation, the agency
shall submit an amount equal to the sum
of the uncollected deductions and any
applicable agency contributions
required under section 8708 of title 5,
United States Code, to OPM for deposit
to the Employees’ Life Insurance Fund.
An agency will make its determination
on the waiver of collection of an
overpayment of pay in accordance with
5 U.S.C. 5584 as implemented by 4 CFR
Chapter I, Subchapter G.

Subpart E—Termination and
Conversion

§872.501 Termination and conversion of
insurance.

(a) The additional optional insurance
of an insured employee stops when his/
her basic insurance stops as provided in
§ 870.501 of this chapter subject to a 31-
day extension of additional optional
insurance coverage.

(b) If, because of a declination or
waiver, an insured employee has not
had the additional optional insurance
during the full period(s) of service during
which it was available to him/her, or for
the 5 years of service immediately
preceding the date on which the
insurance stops, whichever is less, the
additional optional insurance stops,
subject to a 31-day extension of
additional optional insurance coverage,
on the date that his/her basic life
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insurance is continued or reinstated
under the provisions of § 870.601 (for
retirement) or § 870.701 (during receipt
of compensation) of this chapter.

(c) If, at the time of an individual's
election under §§ 870.601(b) or
870.701(b) of this chapter {for basic life
insurance during receipt of annuity or
compensation), he/she elects'no basic
life insurance (as provided under
§§ 870.601(c)(1) or 870.701(c)(1) of this
chapter), the additional optional
insurance stops at the end of the month
in which the election is received in
OPM, subject to a 31-day extension of
coverage.

(d) The additional optional insurance
of an insured person who remains in a
pay status stops, subject to a 31-day
extension of coverage, at the end of the
pay period in which it is determined that
his/her periodic pay, compensation for
work injury, or annuity, after all other
deductions, is insufficient to cover the
full cost of the additional optional
insurance.

(e) During the 31-day extension of
additional optional insurance coverage
under this section, a person may, upon
application and without medical
examination convert all or any part of
his/her additional optional insurance to
an individual policy of life insurance at
rates applicable to his/her attained age
and class of risk unless, within 3
calendar days after the date his/her
additional optional insurance stopped,
he/she returns to a position in which
he/she is not excluded from coverage.

Subpart F—Retired Employees and
Employees Compensation

§ 872.601 Amount of insurance.

(a) Each multiple of additional
optional insurance continued during
receipt of annuity or compensation
reduces by 2 percent a month effective
at the beginning of the second calendar
month after (1) the date the insurance
would otherwise have stopped, or (2) the
insured's 65th birthday, whichever is
later. At 12:00 PM on the day preceding
the 50th reduction the insurance stops,
with no extension of coverage or right of
conversion.

(b) The number of multiples of
additional optional insurance which
may be continued during receipt of
annuity or compensation is the smallest
number of multiples in force during (1)
the 5 years of service immediately
preceding separation from employment
or-entitlement to compensation, or (2)
the full period(s) of service during which
the additional optional insurance was
available to the employee.

§ 872,602 Termination of annuity or
compensation.

If the annuity or compensation for
work injury paid to an insured person is
terminated, or if the Department of
Labor finds that an insured person
receiving compensation for work injury
is able to return to duty, additional
optional insurance held as a retired
employee or person receiving
compensation stops, with no 31-day
extension of coverage or right of
conversion, on the date of that
termination or finding.

§ 872,603 Waiver of suspension of annuity
or compensation.

(a) Except as provided in paragraph
(b) of this section, when annuity or
compensation for work injury is waived
or suspended, additional optional
insurance continues. When payment of
the annuity or compensation is resumed,
the employing office shall withhold the
full cost of the insurance for the period
of waiver or suspension during which
the person is under age 65.

(b) If suspension of annuity or
compensation is because of
reemployment, the reemployment office
shall withhold the full cost of the
insurance during each pay period of
reemployment.

§872.604 Reemplcyed retired employees.

(a)(1) A retired employee appointed to
a position in which he/she is not
excluded from basic insurance by law or
regulation is eligible for additional
optional insurance as an employee,
unless he/she has on file an uncanceled
waiver of basic insurance or declination
of additional optional insurance. If he/
she has additional optional insurance as
a retired employee, that insurance (and
any applicable annuity withholdings)
continues as if the individual were not
reemployed, unless (i) the person files
with his/her employing office within 31
days following the date of
reemployment an election of additional
optional insurance on the Life Insurance
Election form, in which case the
additional optional insurance (and
corresponding annuity withholdings) as
a retiree is suspended effective on the
date that the additional optional
insurance as an employee becomes
effective, or (ii) the person files a waiver
of basic insurance.

(2) Except as provided in paragraph
(b) of this section, the additional
optional insurance acquired as an
employee stops, with no 31-day
extension or right of conversion, on the
date reemployment terminates and any
suspended additional optional insurance
which remains in force after applicable
monthly reductions after age 65 (and

corresponding annuity withholdings, if
any) is reinstated on the day following
termination of the reemployment.

(b) Additional optional‘insurance
acquired during reemployment may be
continued after termination of the
reemployment if the retired employee:

(1) Qualifies for a supplemental
annuity or acquires a new retirement
right,

(2) Continues his/her basic insurance
under paragraphs (c)(2), (c)(3), or (c)(4)
of § 870.601 of this chapter, and

(3) Has had additional optional
insurance in force for the 5 years of
service immediately preceding
separation from reemployment or for the
full period(s) of service during which it
was available to him/her, whichever is
less. If the additional optional insurance
acquired during reemployment is so
continued, any suspended additional
optional insurance stops with no 31-day
extension of coverage or right of
conversion.

(10) Part 873 is added to read as
follows:

PART 873—FAMILY OPTIONAL LIFE
INSURANCE

Subpart A—Administration and General
Provisions

Sec,

873.101 Actions on the policy.

873.102 Payment of benefits.

873.103 Correction of an error, mistake, or
omission.

Subpart B—Coverage
873.201 Eligibility.

873.202 Election or declination.
873.203 Effective date of insurance.
873.204 Declination.

873.205 Cancellation of declination.
873.206 Reconsideration.

Subpart C—Amount of Insurance
873.301 Amount of employee’s insurance.

Subpart D—Withholdings
873.401 Withholdings.

Subpart E—~Termination and Conversion

873.501 . Termination and conversion of
insurance.

Subpart F—Retired Employees and
Employees Compensation

873.601 Amount of insurance.

873.602 Termination of annuity or
compensation

873.603 Waiver or suspension of annuity or
compensation.

873.604 Reemployed retired employees.

Subpart G—Definition of Family Member

873.701 Definition of family member,

873.702 Proof of dependency.

873.703 Child incapable of self-support.
Authority: 5 U.S.C. 8716. Interprets and

applies 5 U.S.C. 8714c.
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Subpart A—Administration and
General Provisions

§ 873.101 Actions on the policy.

Optional life insurance on family
members (referred to in this part as
“family optional insurance") shall be
payable in accordance with an
amendment to the policy purchased by
OPM from the Metropolitan Life
Insurance Co., 1 Madison Avenue, New
York, N.Y. 10010, pursuant to section
8709 of title 5, United States Code, to
provide group insurance coverage
(referred to in this part as “basic
insurance”). Actions at law or in equity
to recover on the policy, in which there
is not alleged any breach of any
obligations undertaken by the United
States, should be brought against the
insurance company.

§873.102 Payment of benefits.

Family optional insurance in force on
a spouse or child at the date of his/her
death shall be paid to the employee or
former employee whose pay, annuity or
compensation is subject to withholding
under § 873.401, except that in the event
that payment is not made prior to the
death of the employee, the insurance
shall be paid to the person(s) eligible for
the basic insurance on the employee or
former employee.

§873.103 Correction of an error, mistake,
or omission,

The Associate Director for
Compensation may order correction of
an error, mistake, or omission upon a
showing satisfactory to the Associate
Director that it would be against equity
and good conscience not to do so.

Subpart B—Coverage

§873.201 Eligibility.

Each employee, as defined by section
8701 of title 5, United States Code, who
is insured for basic insurance and for
whom an uncanceled declination of
family optional insurance is not in effect
is eligible to elect the family optional
insurance, if his/her periodic pay, after
all other deductions, is sufficient to
cover its full cost.

§873.202 Election or declination.

(a) Except as otherwise provided in
paragraph (b) of this section, each
employee shall, on the form entitled Life
Insurance Election, elect or decline the
family optional insurance within 31 days
after becoming eligible, unless during
earlier employment he/she filed an
election or declination which remains in
effect, The 31-day time limit begins to
run on the first day after February 28,
1981, on which an individual meets the

definition of an employee under 5 U.S.C.
8701.

(b) On a determination by an
employing office, within 6 months after
a person becomes eligible, that he/she
was unable, for cause beyond his/her
control to elect or decline the family
optional insurance within the prescribed
time limit, the employee shall elect or
decline the family optional insurance
within 31 days after he/she is advised of
that determination. Family optional
insurance in that case is retroactive to
the first day of the first pay period
beginning after the date the person
became eligible, or after April 1, 1981,
whichever is later, and the person shall
pay the full cost of the insurance from
that date for the time that he/she is in a
pay status or retired and under age 65.

(c) A person who does not file a Life
Insurance Election form with his/her
employing office does not have the
family optional insurance.

§ 873.203 Effective date of insurance.

(a) The effective date of an election of
family optional insurance is the first day
on or after April 1, 1981, that an
employee actually enters on duty in a
pay status on or after the day the
election is received in his/her employing
office.

(b) An election of family optional
insurance remains in effect until
canceled as provided in § 873.204. For
an employee whose family optional
insurance has stopped for a reason other
than a declination or waiver, family
optional insurance is reinstated on the
first day he/she actually enters on duty
in a pay status in a position in which
he/she again becomes eligible.

§873.204 Declination.

(a) An employee may at any time
cancel his/her family optional insurance
by filing with his/her employing office
(which for a retired employee is the
office that administers his/her
retirement system, and, for an employee
or former employee in receipt of
compensation for work injury under
subchapter I of chapter 81 of title 5,
United States Code, is the Department
of Labor) a declination of family
optional insurance or a waiver of basic
insurance coverage.

(b) A cancellation of family optional
insurance becomes effective and family
optional insurance stops at the end of
the pay period in which the declination
or waiver is received in the employing
office.

(c) A declination of family optional
insurance remains in effect until it is
canceled as provided in § 873.205.

§ 873.205 Cancellation of declination.

(a) An employee who has declined the
family optional insurance may elect it
upon his/her marriage or the acquisition
of a child. In order to be valid, the
election must be filed with the
employing office on the Life Insurance
Election form during the 60-day period
following the date of the event which
permits the election. This 60-day time
limit may be extended if the individual
is not serving in a covered position on
the date of the event, if the individual
separates from covered service prior to
completion of the 60-day time limit, or if
the event occurs during the period
following a waiver of basic insurance
when he/she is not eligible to cancel the
waiver. This extension of the time limit
is limited to coincide with the 31-day
time limit for electing insurance
following employment in a covered
position, or with the 31-day period
following the first day on which the
individual becomes eligible to cancel a
waiver of basic insurance.

(b) The effective date of the family
optional insurance for an employee who
has complied with paragraph (a) of this
section is the first day he/she actually
enters on duty in a pay status, on or
after the day his/her election is received
in his/her employing office and basic
insurance is in force.

(c) A former employee and an
employee who is continuing basic
insurance as a compensationer is not
eligible to make the election provided in
paragraph (a) of this section.

§873.206 Reconsideration.

(a) Who may file. An individual or
annuitant may request the OPM to
reconsider an agency decision or an
initial decision of OPM denying family
optional insurance coverage.

(b) Agency decision. A request for
reconsideration of an agency decision
must be filed within 30 calendar days
from the date of the written decision
stating the right to reconsideration by
OPM. The time limit may be extended as
provided in paragraph (e) of this section.

(c) Initial OPM decision. An OPM
decision shall be considered an initial
decision when rendered by OPM in
writing and stating the right to
reconsideration. However, a decision
initially rendered at the highest level of
review available within OPM will not be
subject to reconsideration.

(d) Reconsideration. A request for
reconsideration must be made in
writing, must include the claimant's
name, address, date of birth, claim
number, if applicable, and reasons for
the request.

(e) Time limit. A request for
reconsideration of an initial decision
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must be filed within 30 calendar days
from the date of the initial decision.
OPM may extend the time limit for filing
when the individual shows that he/she
was not notified of the time limit and
was not otherwise aware of it, or that
he/she was prevented by circumstances
beyond his/her control from making the
request within the time limit.

(f) Final decision. After
reconsideration, OPM shall issue a final
decision which shall be in writing and
shall fully set forth the findings and
conclusions of OPM.

Subpart C—Amount of Insurance

§873.301 Amount of employee's
insurance,

The amount of family optional
insurance is $5,000 payable upon the
death of a spouse and $2,500 payable
upon the death of a child.

Subpart D—Withholdings

§ 873.401 Withholdings. .

(a) During any period in any part of
which an insured employee is in a pay
status there shall be withheld from his/
her pay the full cost of his/her family
optional insurance as specified in
paragraph (c) of this section. -

(b) Subject to the provisions of
§ 873.604, for any period before the first
of the month following his/her 65th
birthday during which an insured retired
employee (or employee or former
employee in receipt of compensation for
work injury) receives annuity (or
compensation), there shall be withheld
from his annuity (or compensation) the
full cost of his/her family optional
insurance as specified in paragraph (c)
of this section.

(c) The biweekly full cost of family
optional insurance in force, until
determined by OPM on the basis of
experience to be otherwise, is:

For persons under age 35—$0.50

For persons ages 35 through 39—$0.60
For persons ages 40 through 44—8$0.70
For persons ages 45 through 49—$0.90
For persons ages 50 through 54—$1.30
For persons ages 55 through 59—$2.00
For persons age 60 or over—$3.00

The amount withheld from the pay of
a person paid on other than a biweekly
period shall be determined at a
proportionate rate, adjusted to the
nearest cent.

(d) For the purposes of this section, a
person is deemed to attain 35, 40, 45, 50,
55, or 80 years of age on the first day of
his/her pay period beginning on or after
January 1 of the year following the one
in which his/her corresponding birthday
oceurs.

(e)(1) If OPM fails to withhold proper
amounts of insurance deductions from
the annuity of a retired employee, OPM
may waive the collection of the unpaid
insurance deductions in accordance
with section 8707(d) of title 5, United
States Code. OPM shall use the
standards for waiver of overpayments
found under Subpart N of Part 831 of
this chapter when determining whether
a waiver of collection of the unpaid
deductions may be granted, and shall
follow the procedures under Subpart M
of Part 831 of this chapter when applying
the standards,

(2) If, under section 8707(d) of title 5,
United States Code, an agency waives
the collection of unpaid insurance
deductions from an individual's pay,
annuity or compensation, the agency
shall submit an amount equal to the sum
of the uncollected deductions and any
applicable agency contributions
required under section 8708 of title 5,
United States Code, to OPM for deposit
to the Employees’ Life Insurance Fund.
An agency will make its determination
on the waiver of collection of an
overpayment of pay in accordance with
5 U.S.C. 5584 as implemented by 4 CFR
Chapter I, Subchapter G.

Subpart E—~Termination and
Conversion

§ 873.501 Termination and conversion of
insurance.

(a) The family optional insurance of
an insured employee stops when his/her
basic insurance stops as provided in
§ 870.501 of this chapter subject to a 31-
day extension.of family optional
insurance coverage.

(b) If, because of a declination or
waiver, an insured employee has not
had the family optional insurance during
the full period(s) of service during which
he/she was serving in a position subject
to this part, or for the 5 years of service
immediately preceding the date on
which the insurance stops, whichever is
less, the family optional insurance stops,
subject to a 31-day extension of family
optional insurance coverage, on the date
that his/her basic life insurance is
continued or reinstated under the
provisions of § 870.601 (for retirement)
or ander the provisions of § 870.701
(during receipt of compensation) of this
chapter.

(c) If, at the time of an individual's
election under §§ 870.601(b) or
870.701(b) of this chapter (for basic life
insurance during receipt of annuity or
compensation), he/she elects no basic
life insurance (as provided under
§§ 870.601(c)(1) or 870.701(c)(1) of this
chapter), the family optional insurance
stops at the end of the month in which

the election is received in OPM, subject
to a 31-day extension of coverage.

(d) The family optional insurance of
an insured person who remains in a pay
status stops, subject to a 31-day
extension of coverage, at the end of the
pay period in which it is determined that
his/her periodic pay, compensation for
work injury, or annuity, after all other
deductions, is insufficient to cover the
cost of the family optional insurance.

(e) During the 31-day extension of
family optional insurance coverage
under this section, a person may, upon
application and without medical
examination, convert his/her family
optional insurance to an individual
policy of life insurance at rates
applicable to his/her attained age and
class of risk unless, within 3 calendar
days after the date his/her family
optional insurance stopped, he/she
returns to a position in which he/she is
not excluded from coverage.

(f) During the 31-day period following
the death of an insured employee, or
during the 31-day extension of family
optional insurance under this section,
each one of the employee’s or former
employee's family members as defined
by 5 U.S.C. 8701(d) may, upon
application and without medical
examination, convert the amount of
family optional insurance coverage in
force (maximums of $5,000 for a spouse
and $2,500 for a child) to an individual
policy of life insurance at rates
applicable to his/her attained age and
class of risk unless, within 31 days after
the date the employee’s or former
employee's family optional insurance
stopped, he/she returns to a position in
which he/she is not excluded from
coverage. The family member's right of
conversion does not attach if the
employee or former employee exercises
his/her right of conversion under
paragraph (e) of this section.

(g) The amount of an individual policy
as provided under paragraphs (e) or (f)
of this section shall not be less than
$1,000.

Subpart F—Retired Employees and
Employees Compensation

§ 873.601 Amount of insurance.

The amount of family optional
insurance (on each family member)
continued during receipt of annuity or
compensation reduces by 2 percent a
month effective at the beginning of the
second calendar month after (1) the date
the insurance would otherwise have
stopped, or (2) the retiree's or
compensationer's 65th birthday,
whichever is later. At 12:00 PM on the
day preceding the 50th reduction the
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insurance stops, with no extension of
coverage or right of conversion.

§873.602 Termination of annuity or
compensation.

If the annuity or compensation for
work injury paid to an insured person is
terminated, or if the Department of
Labor finds that an insured person
receiving compensation for work injury
is able to return to duty, family optional
insurance held as a retired employee or
person receiving compensation stops,
with no 31-day extension of coverage or
right of conversion, on the date of that
termination or finding.

§ 873.603 Walver or suspension of annuity
or compensation.

(a) Except as provided in paragraph
(b) of this section, when annuity or
compensation for work injury is waived
or suspended, family optional insurance
continues. When payment of annuity or
compensation is resumed, the employing
office shall withhold the full cost of the
insurance for the period of waiver or
suspension during which the person is
under age 65. .

(b) If suspension of annuity or
compensation is because of
reemployment, the reemploying office
shall withhold the full cost of the
insurance during each pay period of
reemployment.

§ 873.604 Reemployed retired employees.

(a)(1) A retired employee appointed to
a position in which he/she is not
excluded from basic insurance coverage

by law or regulation is eligible for family\

optional insurance as an employee. If
he/she has family optional insurance as
a retired employee, that insurance (and
any corresponding withholdings) is
suspended on the day preceding his/her
first day in a pay status under the
appointment and, unless he/she files
with his/her employing office a
declination of family optional insurance
(or a waiver of basic insurance), he/she
acquires family optional insurance as an
employee.

(2) Except as provided in paragraph
(b) of this section, the family optional
insurance acquired as an employee
stops, with no 31-day extension or right
of conversion, on the date reemployment
terminates and any suspended family
optional insurance which may remain in
force following reductions is reinstated
on the day following termination of the
reemployment.

(b) Family optional insurance
acquired during reemployment may be
continued after termination of the
reemployment if the retired employee:

(1) Qualifies for a supplemental
annuity or acquires a new retirement
right,

{2) Continues his/her basic insurance
under paragraphs (c)(2), (c)(3), or (c)(4)
of § 870.601 of this chapter, and

(3) Has had family optional insurance
in force for the 5 years of service
immediately preceding separation from
reemployment or for the full period(s) of
service during which it was available to
him/her, whichever is less.

If the family optional insurance acquired
during reemployment is so continued,
any suspended family optional
insurance stops with no 31-day
extension of coverage or right of
conversion.

Subpart G—Definition of Family
Member

§ 873.701 Definition of family member.

For the purposes of this part, the terms
“spouse” and “'child” shall mean a
spouse and unmarried dependent child
within the meaning of these terms under
the definition of “family member" under
5 U.S.C. 8701(d).

§873.702 Proof of dependency.

(a) A child is considered to have been
dependent on an employee or former
employee if he/she is:

(1) A legitimate child,

(2) An adopted child,

(3) A stepchild or recognized natural
child who lived with the employee or
former employee in a regular parent-
child relationship,

(4) A recognized natural child for
whom a judicial determination of
support had been obtained, or

(5) A recognized natural child to
whose support the employee or former
employee made regular and substantial
contribution.

(b) The following are examples of
proof of regular and substantial support.
More than one of the following proofs
may be required to show support.

(1) Evidence of eligibility as a
dependent child for benefits under State
or Federal programs,

(2) Proof of inclusion of the child as a
dependent on the employee's or former
employee’s income tax returns,

(3) Canceled checks, money orders, or
receipts, for periodic payments from the
employee or former employee for or on
behalf of the child,

(4) Evidence of goods or services
which show regular and substantial
contributions,

(5) Any other evidence which the
Office of Federal Employees' Group Life
Insurance shall find to be sufficient
proof of support or of paternity or
maternity,

(c) The Office of Federal Employees’
Group Life Insurance may deny an
individual coverage as a dependent
child, if:

(1) Evidence shows that the employee
or former employee did not recognize
the child as his/her own despite a
willingness to support the child, or

(2) Evidence calls the child’s paternity
or maternity into doubt, despite the
employee's or former employee's
recognition and support of the child.

(d) For the purposes of an employee's
election of family optional insurance
upon the acquisition of a child, as
provided in § 873.205, the employing
agency shall base any requisite
determination of dependency on the
criteria expressed in paragraphs (a), (b),
and (c) of this section.

§873.703 Child incapable of self-support.
(a) Upon receipt of a claim for family
optional insurance in the event of death
of a child over the age of 21 years, the
Office of Federal Employees’ Group Life
Insurance shall determine, on the basis
of such evidence as it deems necessary,
whether the deceased child was
incapable of self-support because of a
mental or physical disability which
existed before becoming 22 years of age.
(b) In the event of an employee’s
election of family optional insurance
under § 873.205, where the opportunity
to elect is based solely on the
acquisition of a child over age 21, the
employee shall submit to the employing
office at the time of filing the election, a
certificate of the physician that the child
is incapable of self-support because of a
physical or mental disability which
existed before the child became 22 years
of age, and can be expected to continue
for more than 1 year. The certificate
shall include a statement of the name of
the child, the nature of his/her
disability, the period of time it has
existed, and its probable future course
and duration. The certificate shall be
signed by the physician and show his/
her office address.
{5 U.S.C. 8716)
|FR Doc. 8040201 Filed 12-23-80; B:45 am|
BILLING CODE 6325-01-M

5 CFR Part 890

Federal Employees Health Benefits
Program; Enrollee Deductibles

AGENCY: Office of Personnel
Management.

ACTION: Interim Regulations with
comments invited for consideration in
final rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is amending its
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Federal Employees Health Benefits
(FEHB) regulations to add a-new
paragraph pertaining to enrollee
deductibles. This action is necessary to
correct an inequity which can occur
after an employee changes health
benefits plans during the FEHB open
season.

DATES: Effective date: January 1, 1981,
and until final regulations are issued.
Comment Date: March 2, 1981.
ADDRESS: Send or deliver written
comments to Craig B. Pettibone,
Director, Office of Pay and Benefits
Policy, Cempensation Group, Office of
Personnel Management, P.O. Box 57,
Washington, D.C. 20044.

FOR FURTHER INFORMATION CONTACT:
Lauretta Hall, Issuances and
Instructions Staff, (202) 632-4684.
SUPPLEMENTARY INFORMATION: Pursuant
to section 553(d)(3) of title 5, U.S.C., the
Director finds that good cause exists for
making this amendment effective in less
than 30 days, in order to give immediate
and timely effect to a provision which
corrects an inequity which can occur
after an employee changes health
benefits plans during an open season.

Under certain circumstances, an
employee may be required to meet two
deductibles during a calendar year
before covered expenses may be
reimbursed by the health benefits plan
in which he/she is enrolled. This occurs
mainly when an employee changes
plans during the open season and incurs
covered expenses subject to a
deductible during the first few days of
January, before his/her open season
enrollment change becomes effective.
Less than one percent of enrollees who
change plans during the open season
encounter this problem. However, it
does give rise to complaints from those
affected by it, who claim that the
requirement to meet two deductibles in
a calendar year is unfair.

Section 8902 of title 5, U.S.C., provides
that each contract under the FEHB
Program shall be for a uniform term of at
least one year. Currently, health benefits
contracts are negotiated to cover the
period from January 1 through December
31 of a given year and the benefits are
made available to cover an enrollee and
eligible family members, if any, from
Janaury 1. For calendar year 1981, there
will be 121 plans under the FEHB
Program offering various benefit
packages. The two Government-wide
plans, a number of the employee
organization plans, and a few of the
comprehensive plans currently offer
benefit packages with certain annual
deductibles which are directly related to
the contract year. The maximum
deductible for these plans is $150 for

certain high options and $200 for certain
low options.

If an individual is enrolled in a plan
which has a deductible on January 1 (the
beginning of a contract year), he/she
must meet that plan's deductible, before
receiving member benefits. If an
individual's enrollment is transferred
during the contract year from one plan
to another plan with a deductible, he/
she must also meet the new plan’s
deductible before receiving member
benefits. To correct this inequity, OPM
is amending its regulations to require
that when an enrollee changes plans
during an open season and his/her open
season change becomes effective after
January 1, any covered expenses
incurred from January 1 to the effective
date of the open season change shall
count toward the deductible of the
losing carrier for the prior year, or, if the
covered expenses are in excess of the
carrier's deductible or family limit for
deductibles, the enrollee (or eligible
family member) shall be eligible for
reimbursement at the losing carrier's
prescribed rate. The change made by
this amendment shall apply only in
timely filed open season changes. It
shall not apply in cases of belated open
season changes or any other permissible
changes made during a contract year.

OPM has determined that this is a
significant regulation for the purposes of
E.O. 12044.

Office of Personnel Management.
JoAnn B. Platter,
Assistant Issuance System Manager.

Accordingly, OPM is adding a new
§ 890.201(a)(10), Title 5, Code of Federal
Regulations, as set out below:

Subpart B—Health Benefits Plans

§890.201 Minimum standards for health
benefits plans.

[a) - * .

(10) Provide that when an employee or
annuitant changes enrollment from one
health benefits plan which has an
annual deductible to another plan with a
deductible during an open season and
his/her open season change becomes
effective after January 1, any covered
expenses incurred from January 1 to the
effective date of the open season change
shall count toward the deductible of the
losing carrier for the prior year. If
covered expenses for the prior year
exceeded the losing carrier’s deductible
or family limit on deductibles, the
enrolled employee or annuitant (and

" his/her eligible family members) shall

be eligible for reimbursement of covered
expenses, incurred during the current
year, by the losing carrier based on
contractual obligations for the current

contract year. Reimbursement of
covered expenses shall apply only to
covered expenses incurred from January
1 to the effective date of the enrolled
employee's or annuitant's open season
change. This amendment shall apply
only in timely filed open season
changes. It shall not apply in belated
open season changes or any other
permissible changes made during a
contract year.

(5 U.S.C. 8913)

|FR Doc. 8040491 Filed 12-29-80: 8:45 am|

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary and General Officers of the
Department to assign functional
responsibilities under the Swine Health
Protection Act.

EFFECTIVE DATE: December 30, 1980.

FOR FURTHER INFORMATION CONTACT:
John C. Frey, Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, Washington, D.C. 20250
(202—447-5335 or 301-436-6466).
SUPPLEMENTARY INFORMATION: The
delegations of authority by the Secretary
and General Officers are being amended
to provide that the Assistant Secretary
for Marketing and Transpertation
Services and the Administrator, Animal
and Plant Health Inspection Service, are
responsible for administering the
provisions of the Swine Health
Protection Act. The Act, which will
regulate the feeding of garbage to swine,
is considered necessary to prevent
outbreaks of Hog Cholera and African
Swine Fever. The Department believes
this delegation conforms to the mission
of APHIS, and that this specific
delegation will enable the Agency to
serve the public more efficiently. This
rule relates to internal agency
management and, therefore, pursuant to
5 U.S.C. 553 it is found upon good cause
that notice and other public procedures
with respect thereto are impractical and
contrary to the public interest, and good
cause is found for making this rule
effective less than 30 days after its
publication in the Federal Register.
Further, since this rule relates to internal
agency management, it is exempt from
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the provisions of E.O. 12044, Improving
Government Regulations, and, thus,
does not require the preparation of a
regulatory impact analysis. Accordingly,
7 CFR Part 2 is amended as follows:

Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, Assistant
Secretaries, and the Director of-
Economics, Policy Analysis and
Budget

1. Section 2.17 is amended by adding a
new paragraph (b)(34) to read as
follows:

§ 2.17 Delegation of authority to the
assistant secretary for marketing and
transportation services.

[b) L A

(34) The Swine Health Protection Act
(Pub. L. 96468, 94 Stat. 2229 (7 U.S.C.
3801-3812)).

» * »* . *

Subpart F—Delegations of Authority
by the Assistant Secretary for
Marketing and Transportation Services

2. Section 2.51 is amended by adding a
new paragraph (a)(35) to read as
follows:

§2.51 Administrator, Animal and Plant
Health Inspection Service.

[a] * % *

(35) The Swine Health Protection Act
(Pub. L. 96-468, 94 Stat. 2229 (7 U.S.C.
3801-3812)).

(5 U.S.C. 301 and Reorganization Plan No. 2
of 1953)
For Subpart C:
Dated: December 22, 1980.
Bob Bergland,
Secretary of Agriculture.

For Subpart F:
Dated: December 22, 1980.
Jerry C. Hill,
Deputy Assistant Secretary for Marketing and
Transportation Services.
[FR Doc. 80-40462 Filed 12-29-80: 8:45 am]
BILLING CODE 3410-01-M

Food and Nutrition Service
7 CFR Parts 271 and 272
[Amendment Number 187]

Food Stamp Act of 1977: Complaint
Procedures

AGENCY: Food and Nutrition Service,
USDA.

ACTION: final rule.

SUMMARY: This final rulemaking sets
forth State agency procedures for
handling complaints about the operation
of the Food Stamp Program. These
procedures were developed to assure
that mechanisms to accept and resolve
complaints exist, while not imposing
burdensome Federal regulatory
requirements on State agencies.
EFFECTIVE DATE: These rules are
effective December 30, 1980, and must
be implemented by State agencies no
later than June 29, 1981,

FOR FURTHER INFORMATION CONTACT:
Larry R. Carnes, Policy and Regulations
Section, Program Standards Branch,
Program Development Division, Family
Nutrition Programs, Food and Nutrition

Service, USDA, Washington, D.C., 20250.

(202) 447-9075.

The final Impact Statement describing
the options considered in developing
this final rule and the impact of
implementing each option is available
on request from the above named
individual.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
has been classified “not significant.”

On April 10, 1979, the Department
published a comprehensive proposal
concerning the implementation of a
State Complaint Procedure, The
Department invited public scrutiny of
that proposal and encouraged detailed
written criticism and comment.

This preamble discusses both the
basis and reasons for the significant
changes made from the April 10
proposal. A total of 94 comment letters
were received concerning the proposed
complaint procedure. The Department
gave careful consideration to all the
comments made.

General Scope

Regulations currently provide for
specific procedures to handle
discrimination complaints and fair
hearings to handle complaints
concerning eligibility and level of
benefits for specific households.

The proposed regulations were
designed to assure that some system
also existed to handle other complaints,
such as complaints on delays in
processing or on general service to
participants.

Sixty-four commenters, including 3
regional offices and 5 State agencies,
favored the concept of a formalized
complaint system. Eighteen commenters
opposed the concept of a formalized
complaint system for reasons of
increased burden on State agencies and

project areas, increase in staff, and
increases in administrative funding.
Those opposed include 1 regional office,
11 State agencies and 5 local agencies.
Four State agencies suggested that the
entire section on the complaint
regulations be deleted.

After analyzing the comments, the
Department concurs with those
commenters who believed that many of
the specific requirements of the
proposed rules represented an
unnecessary degree of Federal
regulation and unnecessarily limited
State flexibility. The type of Federal
requirements that are necessary in
connection with fair hearings, in order
to assure basic due process rights in
determinations affecting a household’s
eligibility or benefit levels, are not really
appropriate in this area. As a result, the
final rules remove nearly all such
requirements. The final rules require
that States have a system for accepting
complaints, resolving them in an
appropriate manner, and responding to
complainants on the outcome. How
States choose to do this, and how States
inform recipients and potential
recipients of the complaint system, will
be up to them.

The only other requirement in the
final rules is that States analyze records
of complaints at least annually and
provide information on any patterns of
deficiencies, as indicated by what the
State found in looking into the
complaints, to the Performance
Reporting System coordinator.

Virtually all other requirements in the
proposed rules have been deleted. The
following discussion addresses some of
these matters in more detail.

Staffing

The proposed rules required that the
State agency designate a person to act
as the coordinator of activities relating
to complaints. Several of the State
agencies opposed or questioned why the
Department felt it necessary to
designate a person to coordinate
activities related to program complaints.
These State agencies feel that additional
staff is not necessary and that States
should be allowed flexibility to
coordinate program complaint activities
with existing staff especially since funds
are not always available to hire
additional staff.

Twelve interest groups, one
government organization and one
participant recommended that a full-
time State complaint coordinator be
required for all States. The requirement
could be waived after the situation is
evaluated and it is determined by the
State that a full-time coordinator is not
warranted.
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The Department agrees that States
should have flexibility in managing
complaints, and that a Federal
requirement for a complaint coordinator
is not necessary. Therefore, this
requirement is not contained in the final
rules.

Complaint System

The proposed regulations provided
States with two options for
administering the complaint system: (1)
have all complaints handled at State
level; or (2) use a two-tiered system to
allow complainants to file a complaint
at either the State or the local project
area.

As a result of comments received on
this section, the section has been
deleted and the final regulations provide
States with flexibility on this matter.
Thirty-two comments were received on
the complaint system section. One
regional office and 22 interest groups
indicated that they prefer the State-
agency-level-only system. Two State
agencies and one local agency favor the
two-tiered system. Three State agencies,
two local agencies, three government
organizations and 10 interest groups,
stated that if the two-tiered system is
optional, it should be made clear that
the complainant has the option to file at
either the State or local level. The
majority of the interest groups feel that
the two-tiered system would be
confusing to complainants and that
many complainants would be reluctant
to file complaints at the project area
level. There was also concern among
interest groups that local project areas
may not provide satisfactory resolution
of complaints.

The Department believes this is an
area where Federal requirements may
prove cumbersome, and where the
proposed rules contained too much
regulatory detail. The Department has
decided to allow State agencies to
determine how to structure their own
complaint systems.

Filing Complaints

Thirty-five comments were received
on this section. The most significant
comments on this section concern the
proposed time standards for filing
complaints. Twenty-seven commenters
recommended that the time standard be
lengthened to 90 days—consistent with
the time allowed for filing for fair
hearings, or 180 days—consistent with
the time allowed for discrimination
complaints or for incidents occurring
within a certification period. One
regional office, two State agencies and
one local agency recommended that the
time standard be shortened to 30 days
or less. One regional office supports the

60-day time standard. Here again the
Department believes that specific
federally prescribed time standards are
not necessary, and that States should be
afforded flexibility to handle individual
complaints in an appropriate and timely
manner,

Some of the public interest groups
indicated that it should be made clear
that complaints can be filed by groups
and organizations acting on behalf of a
complainant or on their own behalf, as
one interest group suggested. This was
the intent of the Department, and is
clarified in the final rule.

Publicizing the complaint procedures

Twenty-eight comments were
received on proposed requirements for
publicizing addresses and phone
numbers for filing complaints. Most
comments were from public interest
groups, a number of whom
recommended that States be required to
include the address and phone number
of the complaint system on all
applications and program notices.

The Department believes that such a
requirement is not necessary, and could
increase Federal and State printing
costs. Moreover, the Department
believes that the complaint procedures
are not appropriate for Federal
requirements of this sort.

As noted, some commenters
questioned the need for the detailed
Federal requirements contained in the
proposed rules. While the final rules do
require that State agencies have some
method for making information on the
complaint system available, the rules do
not contain specific Federal
requirements regarding how this must be
done. The Department believes that
State agencies should be provided
flexibility to determine how best to
publicize the particular complaint
systems which they choose to establish.

Receipt of Complaints
The section on Receipt of Complaints

received 34 comments, with the majority '

of commenters indicating a desire for
the complainant to have the option of
having the complaint processed by the
fair hearing and/or the complaint
procedures. Several of the interest
groups indicated that complainants may
be reluctant to use the fair hearing
procedures for fear of retaliation. Also,
it is believed that some complaints,
considering the nature of the complaint,
could be more adequately resolved if
they were handled by both systems
concurrently.

One State agency indicated that State
agencies should have the authority to
resolve complaints concerning level of
benefits, eligibility, a denial or

termination through the complaint
system and that the complainants
should be advised of their rights to a fair
hearing. One government organization
stated that only complaints which
cannot be resolved to the complainant's
satisfaction by a phone call to the local
office should be processed through the
fair hearing system.

One regional office and three interest
groups recommended that the complaint
officer accept hearing requests and that
the day the complaint is filed be
considered day one for the purpose of
the fair hearing timeliness standard.

At is not the Department’s intent that
complaint procedures replace or be
consolidated with fair hearing
procedures, which are mandated by law.
The final rules make clear that States
need not handle under their complaint
system any matter that can be
addressed through a fair hearing.
Beyond this, the final rules contain no
further requirements in this area.
Existing program regulations already
require that households be notified of
their right to a fair hearing in the event
of disagreements over eligibility or
benefit determinations.

Documentation of Complaints

The section on Documentation of
Complaints prompted 15 comments, the
majority of which were from interest
groups. It was recommended by 3
interest groups and 2 government
organizations that all complaints
received be acknowledged by the
complaint official sending a copy of the
complaint record to the complainant.
This acknowledgement should let the
complainant know that the complaint
was actually filed, that the complaint
was described correctly in the record
and when to expect corrective action. It
was also recommended by 9 interest
groups that reference to the State's
manual which corresponds with a
particular complaint be part of the
complaint documentation. These
recommendations were not adopted.
The final rules require the State agency
to respond to the complainant on the
resolution of the complaint. The
Department believes that additional
Federal requirements are not
appropriate. Those provisions of the
proposed regulations regarding specific
information States must take down
regarding each complaint are removed
as unnecessary. This is in keeping with
the Department’s decision to allow
States flexibility to determine how to set
up their complaint systems.
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Minimum State Agency Requirements
for Handling Program Complaints

One regional office, one State and 18
interest groups felt that the proposed 60-
day time standard for notifying the
complainant of actions taken or planned
was too long. One regional office
supported the 60-day time standard and
two interest groups felt that the
response time and implementation of
corrective action on complaints from
farmworkers/migrants should be
shortened. The Department has removed
this standard from the final rules, in
accordance with its general
determination that State Complaint
Systems is not an area where so many
specific Federal standards should be
imposed. The Department encourages
States to act expeditiously in resolving
complaints.

Analysis of Complaints

There were 10 comments on the
proposed requirement for a semi-annual
analysis of complaint findings and
records. Nine of the commenters, all
interest groups supported this concept
and one State agency opposed it. The
Department does believe that States
should use all available sources of
information to identify deficiencies in
State operations and has retained a
requirement for an analysis of complaint
records. However, the final rules require
that the analysis only be done annually,
and remove some of the detail in the
proposed rules regarding the analysis.

Implementation

These final rules are effective upon
publication. State agencies must
implement these rules no later than 180
days after publication. This will assure
State agencies adequate time to
implement the new procedures during a
period when other changes in the food
stamp program are also being made.

Accordingly, Parts 271 and 272 of 7
CFR are amended as set forth below.

PART 271—GENERAL INFORMATION
AND DEFINITIONS

1. Section 271.6 is amended by adding
paragraph (a), (previously reserved), to
include the following provisions:

§271.6 Complaint procedure.

(a) State Agency Responsibility. (1)
General Scope.The State agency shall
maintain a system of its choosing for
handling program complaints filed by
participants, potential participants, or
other concerned individuals or groups.
This shall not include complaints
alleging discrimination on the basis of
race, sex, age, religious creed, national
origin, political beliefs or handicap; such

complaints shall be handled in
accordance with § 272.7. This procedure
also need not include complaints that
can be pursued through a fair hearing.
Complaints regarding such areas as
processing standards and service to
participants and potential participants
would generally be handled under this
complaint procedure.

(2) Minimum requirements. The State
agency shall follow up on complaints,
resolve complaints and take corrective
action where warranted, and respond to
the complainant on the State agency's
disposition of the complaint. The State
agency shall make information on the
complaint system and how to file a
complaint available to participants,
potential participants and other
interested persons. The State agency
may make the information available
through written materials or posters at
certification offices or other appropriate
means.

(3) Complaint analysis. The State
agency shall maintain records of
complaints received and their
disposition, and shall review records at
least annually to assess whether
patterns of problems may be present in
local offices, project areas, or
throughout the State. The results of this
review shall be provided to the
Performance Reporting System
coordinator for appropriate action, and
for inclusion, if appropriate, in the State
Corrective Action Plan in accordance
with § 275.16 of this Chapter. The
information provided to the Performance
Reporting System Coordinator shall
include the identification, if any, of
potential or actual patterns of
deficiencies in local offices, project
areas, or throughout the State, and any
identification of causes of these
problems.

(4) Monitoring. FNS shall monitor
State compliance with these
requirements through the Performance
Reporting System.

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

1. In subsection 272.1, a new
subparagraph (25) is added to paragraph
(g) of that subsection to read as follows:

§ 272.1 General terms and conditions.

* * * * *

(g) Implementation, * * *

. * . » *

(25) Amendment 187. State agencies
shall implement the complaint
procedures required by § 271.6(a) no
later than 180 days following publication
of final regulations.

(91 Stat. 958 (7 U.S.C. 2011-2027))

(Catalog of Federal Domestic Assistance
Programs No. 10551, Food Stamps)

Dated: December 19, 1980.
Carol Tucker Foreman,
Assistant Secretary for Food and Consumer
Services.
{FR Doc. 80-40257 Filed 12-29-80: 8:45 am|
BILLING CODE 3410-30-M

7 CFR Part 277
[Amdt. No. 188]

Payment of Certain Administrative
Costs of State Agencies

AGENCY: Food and Nutrition Service.
ACTION: Final rulemaking.

SUMMARY: This final rulemaking sets
forth requirements for payment of
certain administrative costs of State
agencies which operate the Food Stamp
Program, and the Food Distribution
Program and the Bood Stamp Program
on Indian Reservations, under the
authority of the Food Stamp Act of 1977,
as amended.

EFFECTIVE DATE: December 29, 1980.
FOR FURTHER INFORMATION CONTACT:
Raymond A. Pugh, Sr., Deputy
Administrator for Financial
Management, Food and Nutrition
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-3545.
The Final Impact Statement describing
the options considered in developing
this final rule and the impact of
implementing the rule is available from
William E. Mothorpe, Director, State
Financial Control Division, Food and
Nutrition Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
(202) 447-8275.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
U.S. Department of Agriculture (USDA)
procedures established in Secretary’s
Memorandum 1955 to implement
Executive Order 12044 and has been
classified as not significant.

Introduction:

In order to decrease fraud and abuse
in the Food Stamp Program and to
encourage participation in the Program
by Indians residing on reservations,
Congress made a number of changes in
the administrative funding formulas
formerly used to reimburse State
agencies for operation of the
program under the Food Stamp Act of
1964. The Food Stamp Act of 1977,
Sections 16(a) and 16(c), provides for
increasing the Federal reimbursement
rate for State administrative costs
associated with investigations,
prosecutions, and fraud hearings;
increasing the reimbursement rate for
State agency administrative costs from
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50 percent to 60 percent when the
States' cumulative allotment error rates
with respect to eligibility, overissuance,
and underissuance, as calculated in the
Quality Control Program, are less than
five percent; and allowing for an
increase in the Federal share of
administrative costs for Program
operations on Indian reservations to a
level determined by the Secretary to be
necessary for effective operation of the
program.

The Food Stamp Act Amendments of
1980 (Pub. L. 96-249: May 26, 1980)
subsequently increased the number of
enhanced funding levels available for
low error rates. These changes will
allow 85, 60, or 55 percent funding levels
based on error rates for participating
households, negative error rates for
improperly denied households, and the
reduction of the State's error rate. Since
negative error rates must be included
prior to any consideration of payment of
enhanced funding, data on this aspect of
program operations must be developed
and analysis performed to establish the
basis for such funding. Because of
anticipated public interest, provisions
implementing these portions of the Food
Stamp Act Amendments of 1980 were
published as proposed rules on October
3, 1980 (45 FR 65932) to allow for public
comments.

The Food Stamp Act Amendments of
1980 also provided for a higher rate of
Federal Financial Participation (FFP) for
the acquisition and development of
automatic data processing and
information retrieval systems. The
Amendments provide for 75 percent FFP
for these costs, effective October 1, 1980.
The Department will issue proposed
regulations on this provision to
encourage public comment and
participation in the development of
standards to be used by FNS in
determining which costs or systems
projects will be covered by the higher
federal funding.

On November 8, 1979 (44 FR 65318),
the Department published proposed
State Plan of Operation rules which
included provisions concerning the
necessary revisions to the Regulations
which define the area and content of
administrative funding, formerly 7 CFR
Part 275, subsequently changed to Part
277, In addition, in emergency final
rulemaking the Department issued
Regulations on August 10, 1979 (44 FR
47037) which implemented the
provisions for increasing the share of
Federal reimbursement for investigation
and prosecution of fraud cases from 50
percent to 75 percent. Comments were
solicited on this rulemaking as well as
on the remainder of Part 277.

The majority of the language in Part
277 was formerly in place as Part 275
and, in turn, was derived from two
major Federal Management Circulars
(FMCs), FMC 744, issued originally by
the General Services Administration,
but now under the Office of
Management and Budget (OMB), and
OMB Circular A-102. During the
comment period, the Department
received 65 letters in response to both
the emergency final rulemaking on
§ 277.15, published August 10, 1979, and
the proposed rulemaking for Part 277,
published November 9, 1979. Some of
the respondents submitted separate
comments on each of the two proposals,
which resulted in receipt of 65 comment
letters from 55 organizations. Twenty-
two State welfare agencies, 14 local
welfare agencies, 1 public interest group,
5 other government agencies, and 13
letters from our Regional Offices were
received. In light of the comments
received, the Department made various
changes, primarily clarifying details of
funding procedures. However, no
comments were received on a majority
of the proposal. Therefore, significant
portions are unchanged from the
proposed rulemaking.

In addition, § 277.14, Procurement
Standards, has been rewritten since the
November 9, 1979 proposal to conform
to the requirements of the revised
Attachment O to OMB Circular A-102.
Also, a new § 277.17 has been added
since the November 9 publication,
incorporating Attachment P of OMB
Circular A-102, Audit Requirements.
Since Attachments O and P were both
the subject of notice and comment
rulemaking and both were adopted
without substantial change by FNS, it
was not deemed necessary for these
parts to be proposed again prior to final
publication.

Funding (Part 277.4)

The Food Stamp Act of 1977 required
major changes from regulations which
previously provided for Federal
reimbursement for 50 percent payment
of all allowable administrative cost
incurred by State agencies. Section 16 of
the Act provided for reimbursing
specific areas of administrative costs
incurred by State agencies at a rate
higher than 50 percent. Under this
section of the Act, the Department was
directed to increase the Federally
funded share of a State agency's
administrative costs to 60 percent if the
State agency's cumulative allotment
error rate was less than five percent
with respect to basic Program eligibility,
overissuance and underissuance as
determined by quality control and FNS
validation reviews conducted in

accordance with § 275.23. The proposed
rules issued on November 9, 1979,
included a provision to implement this
Section of the Act. However, the 1980
Amendments to the Food Stamp Act,
Pub. L. 96-249, changed the enhanced
funding provisions. This law, signed on
May 26, 1980, raised the possible
reimbursement rate to 65 percent but
also directed that the reimbursement at
this higher level be based on cumulative
allotment error rates and error rates in
negative case actions.

As pointed out above, the Department
proposed rules regarding these issues in
the October 3, 1980 Federal Register.
The comment period on these proposed
rules has just recently closed. Because
the comments have not been fully
analyzed yet, it is unclear what the final
rule on these issues will be. Therefore,
the paragraph in § 277.4 of this final
rulemaking pertaining to enhanced
funding has been reserved. It will be
added when final rules on the Quality
Control Sanction and Incentive Systems
are issued in the near future.

Section 16(a) of the Food Stamp Act of
1977, as amended, authorized the
Secretary to pay 75 percent of the costs
of State Food Stamp Program
investigations and prosecutions. Section
277.4 allows for this increased funding
level. The increased funding for this
function is discussed in greater detail in
§ 277.15 of the final Regulations. Section
277.4 also makes changes in the
reimbursement of administrative costs
of State agencies administering the
Program on Indian reservations. The
details of this increased rate are
discussed in Parts 281 and 282,

A total of sixteen comments were
received which specifically addressed
this Section. These comments were
directed at the revised reimbursement
rate, Additional comments were
received which dealt with the specifics
of the 75 percent funding for
investigations and prosecutions. These
comments are discussed further under
§ 277.15. Comments on § 277.4 included
four which expressed the view that
since State quality control reviews and
recipient claim sections both
contributed to the successful completion
of fraud cases, both of these functions
should be made eligible for the higher
rate of Federal reimbursement.

The Department believes that quality
control reviews are normal, ongoing
program activities required of the State
agency. The primary purpose or
objective of such reviews is not the
detection of fraud, although that may be
disclosed, but rather to determine the
quality of the certification activity
conducted by the State. While the
reviews may consequently provide
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information needed for investigations
and prosecutions, the reviews
themselves cannot be said to be directly
related to the investigation and
prosecutive activities discussed in the
legislative history. In regard to the
comments relating to the eligibility of
personnel engaged in recipient claims
activities, we felt that a distinction must
be made between claims which are
established and maintained by
eligibility workers (EWs) in the normal
completion of their job duties and those
which are handled by a unit expressly
established for that function. Again
returning to Congressional intent, we
believe that establishing and
maintaining claims is part of the normal
duties of the EW and should not be
eligible at the higher rate. A separate
claims section which is an adjunct to an
investigative and/or prosecutive unit
would qualify at the higher rate.

However, we have added a provision
that allows for an exception in the case
of certain EWs whose principal function
during some portion of their workweek
is as an investigator. Section 277.15 has
been revised to specifically require that
only employees whose State or local job
title is “investigator” are to be claimed
at the higher rate. The exception to this
requirement was added to allow for the
higher payment in those counties or
local jurisdictions whose caseload is not
large enough to warrant a separate full-
time investigator, but, nevertheless must
routinely employ some member of their
staff in an investigative capacity.
Exceptions shall be granted by the FNS
Regional Financial Management Officer
based on an application for the
exception by the county or local
jurisdiction. Time sheets or time records
must be used to substantiate any such
exception.

Administrative Costs Principles (Section
277.9)

Five comments were received
specifically addressing the present
situation in which the Department
cannot be charged for costs associated
with the certification for Food Stamps
for those households participating in the
Aid to Families with Dependent
Children (AFDC) Program. Two States
were under the mistaken impression
that this was a change and that such
costs are currently being charged to the
Department. This is not the case. Such
charges have been allocated to the
AFDC Program since the inception of
the Food Stamp Program. This ongoing
practice of allocating such charges to
DHEW (now the Department of Health
and Human Services) is contained in
§ 277.9. Since the cost of determining the
eligibility of AFDC cases is not a charge
to FNS, the enhanced funding for low

error rates is also clearly not applicable
to such costs.

Discussions are currently underway
between the Department and the
Department of Health and Human

Services to more clearly define this area.

These discussions may result in a need
for some modification of this aspect of
these regulations at a subsequent date.
Pending any such modifications, the
existing practice (as reflected in § 277.9)
shall remain in effect.

Food Stamp Investigations and
Prosecutions (Section 277.15)

Fifty-four comments were received on
this section, 46 of which were received
in response to the interim final
publication of this section on August 10,
1979. The comments were most positive
and supportive of the concept of
enhanced funding for Food Stamp fraud
investigations, prosecutions, and fraud
hearings. However, most of the
comments received indicated a desire
for further clarification of the funding
process. Commenters from both State
and Federal agencies requested that
additional information be provided to
identify what constitutes allowable
activities for enhanced funding. A
primary concern was handling anti-
fraud activities which cross program
lines and which are part-time functions
of eligibility workers. Various comments
also indicated that further clarification
was needed on procedures to provide
enhanced funding to agencies other than
State welfare agencies that are involved
in fraud investigations. Two State
agencies and two Regional Offices
recommended that there be a
requirement for the establishment of a
contractual relationship between all

providers of services and State agencies.

The reference in the preamble, as
published August 10, 1979, regarding
establishing minimum professional
standards, produced varied comments.
Three local agencies and one Regional
Office recommended that the
regulations establish qualification
standards for investigative employees.
Two State agencies recommended that
the establishment of qualification
standards be left to the State agencies.
One State agency questioned the
authority of the Secretary to impose
qualification standards. Another State
agency recommended that the
regulations define minimum functions to
be performed by investigators rather
than minimum standards. In light of the
many questions and comments relating
to the areas of coverage of the enhanced
funding, we have revised the langauge
of that part of the section which relates
to allowable costs. This revision now
deals with those cost item in a manner

similar to other allowable charges; that
is, as direct and indirect charges for
activities relating specifically to the
function. The requirements in Appendix
A of this Part 277 are now specifically
referenced to this section, rather than
making references in the section to
certain indirect and support costs which
are eligible for the enhanced funding.

In addition, we have specified that
only those investigative activities
related to workers whose State or local
job title is “investigator" or similar,
would be eligible for the enhanced
funding. Accepting the fact that certain
jurisdictions would not have a full-time
investigator, allowances are made for
part-time activity. In addition, an
exception to the use of the State and
local job title/description is included so
that if the majority of the duties include
investigations, the cost of this activity
may be allowable at the 75 percent rate
when approved by FNS. This action
places the decision of allowable
activities on the State or local civil
service requirements for the
investigation/prosecution function,
rather than attempting to define the
duties or mandatory qualifications on a
national level for the enhanced funding.
We believe that the State agency is in a
better position to define its own needs
in this area and we believe that current
wording will allow for this.

Four comments were received which
suggested that there be a requirement
for a formal purchase of service
agreement or contract between all
providers of prosection services and the
State or local agency. We have agreed
that such a requirement would be
beneifical in spelling out the
requirement on each party's part and
specifically detailing the method to be
used for this function. Therefore, the
final regulations require that a formal
agreement be signed between the State
agency and the third party provider of
prosecution or investigation services
before funding is approved by FNS.
Further, the regulations make clear that
FNS does not fund such third party
providers directly. All funding at the 75
percent level will go from FNS to the
State agency and from the State agency
to the service provider under the
conditions specified in their formal
agreement or contract.

For the reasons set out in the
preamble, Part 227 of 7 CFR is amended
as set forth below.

Part 277—Payments of Certain
Administrative Costs of State Agencies

Part 277 was reserved for
administrative cost regulations, formerly
designed as Part 275, Sections 277.1—
277.9, 277.11—277.15, and 277.17,
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formerly reserved, are now added.
Sections 277.10 and 277.16, previously
issued, are now revised. The new Part
275 supersedes and deletes material
formerly designated as § 271.1(h),

§ 271.2 and Part 275 (including Appendix
A). The new Part 277 as added and
amended, read as follows:

PART 277—PAYMENTS OF CERTAIN
ADMINISTRATIVE COSTS OF STATE
AGENCIES

Sec.

277.1 General purpose and scope.

277.2 Definitions.

277.3 Budget and budget revision procedures.

277.4 Funding.

277.5 Methods of payment.

277.6 Standards for financial management
systems.

277.7 Cash depositories.

277.8 Bonding and insurance.

277.9 Administrative costs principles.

277.10 Program income.

27711 Financial reporting requirements,

277.12 Retention and custody of records.

277.13 Property.

277.14 Procurement standards.

277.15 Food Stamp investigations and
prosecutions.

277.16 Suspension, disallowance and program
closeout.

27717 Audit Requirements.

Appendix A—Principles for Determining
Costs Applicable to Administration of
the Food Stamp Program by State
agencies.

Authority: 91 Stat. 958, as amended (7

U.S.C. 2011-2027)

277.1 General purpose and scope.

(a) Purpose. This Part establishes
uniform requirements for the
management of administrative funds
provided to State agencies and sets forth
principles for claiming costs of activities
paid with administrative funds under
the Food Stamp Program, and the Food
Distribution Program and Food Stamp
Program on Indian Reservations.

(b) Scope and Applicability. Upon
compliance with the provisions of this
Part, payments to State agencies will be
made for cost(s) incurred for
administration of the Food Stamp
Program and for administration of the
Food Distribution Program on Indian
Reservations. To ensure maximum
practical uniformity, deviation(s) by a
State agency from this Part may be
authorized only when necessary to meet
program objectives, to conserve program
funds, or when essential to the public
interest. However, any deviations from
this Part must be authorized by the
Administrator of FNS.

§ 277.2 Definitions.

For the purpose of this Part the term:
“Accrued Expenditures” means the
charges incurred by the State agency

during a given period for liabilities
incurred, benefits received or for goods
and services used during this period.

"Accrued Income' means the net
value of earnings during a given period
resulting from services and goods
provided whether or not payment has
been realized.

*Acquisition Cost" refers to
nonexpendable personal property
acquired by purchase and means the net
invoice price of the property including
any attachments, accessories or
auxiliary apparatus necessary to make
the property usable for the purpose for
which it was acquired. Ancillary
charges such as taxes, duty, protection
in-transit insurance, freight or
installation shall be included in or
excluded from acquisition cost in
accordance with the State agency's
regular accounting practices.

“Approval or Authorization by FNS"
means documentation evidencing
consent prior to incurring specific costs.

“Applicable Credits" refer tothose
receipts or reduction of expenditure-
type transactions which offset or reduce
expense items allocable to programs as
direct or indirect costs. Examples of
such transactions are: purchase
discounts; rebates or allowances;
recoveries or indemnities on losses; sale
of publications, equipment, and scrap;
income from personal or incidental
services; and adjustments of
overpayments or erroneous charges.

"Disbursements" refers to the transfer
of funds by the state agency to pay for
Program costs resulting from purchased
or expired goods and services.

“Expendable Personal Property"
means all tangible personal property
other than nonexpendable property.

"Program Funds" means money, or
property provided in lieu of money, paid
for or furnished by FNS to a State
agency.

“Funds Available to the State
Agency" may include contributions from
third parties including other Federal
agencies.

“In-kind Contributions” refers to the
value of noncash contributions. Only
when authorized by Federal legislation
may property purchased with Federal
funds be considered as a State agency’s
in-kind contribution. In-kind
contributions may be for the value of
real and/or nonexpendable personal
property or the value of goods and
services provided specifically to the
project or program.

“Nonexpendable Personal Property"
means tangible personal property
having a useful life of more than one
year and an acquisition cost of more
than $300 per unit. A State agency may
use its own definiton of nonexpendable

personal property provided that such
definition would at least include all
tangible personal property as defined
herein.

“Obligations" are the amounts of
orders placed, contracts awarded,
services received, and similar
transactions during a given period which
require payment.

“Offset” means a method to recover
funds due FNS through use of the Letter
of Credit system. Recovery is
accomplished by accounting
adjustments to increase Federal funds
on hand or disbursed.

“OMB'"' means the Office of
Management and Budget.

“Personal Property” means property
of any kind except real property. It may
be tangible (having physical existence)
or intangible (having no physical
existence) such as patents, inventions
and copyrights.

“Program” means both the Food
Stamp Program and the Food
Distribution Program on Indian
Reservations.

“Program Closeout means the
process by which FNS determines that
all applicable administrative and
financial processes have been
completed by the State agency and FNS
terminates the program in the affected
project area or areas.

“Project Costs™ are allowable costs as
set forth in this Part. -

“Real Property"” means land, lan
improvements, structure and
appurtenances thereto, excluding
movable machinery and equipment.

“State Agency™ means the
organization as defined in 7 CFR Part
271.1.

“State Agency Costs" means the State
agency outlays from its funds available
for program administration. Unless
authorized by Federal legislation, costs
charged to other Federal grants or to
other Federal contracts may not be
considered as State agency costs
reimbursable under this authority.

“Subagency" means the organization
or person to which a State agency
makes any payment for acquisition of
goods, materials or services for use in
administering the program and which is
accountable to the State agency for the
use of funds provided.

“Terms and Conditions” means legal
requirements imposed by the Federal
Government under statute, regulations,
contracts, agreements or otherwise.

“Unliquidated Obligation" represents
the amount of obligations not yet paid.

“Unobligated Balance" means the
portion of the Federal funds authorized
less all allowable costs and unpaid
obligations of the State agency.
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§277.3 Budgets and budget revision
procedures.

The preparation, content, submittal,
and revision requirements for the State
Food Stamp Program Budget shall be as
specified in § 272.2. The application for
funds and budget requirements for the
Food Distribution Program on Indian
Reservations shall be as specified in
§ 283.9. State agencies must submit a
budget to FNS as part of the State Plan
each fiscal year. Upon approval of the
budget by FNS, administrative funds
will be provided.

§277.4 Funding.

(a) General. This section sets
allowable cost standards for activities
of State agencies in administering the
Food Stamp Program and Food
Distribution Program on Indian
Reservations.

(b) Federal Reimbursement Rate. The
base percentage for Federal payment
shall be 50 percent of State agencies'
allowable Food Stamp Program
administrative costs.

(1) A 75 percent Federal
reimbursement of Food Stamp Program
allowable costs incurred for State fraud
investigations, prosections, and fraud
hearings upon presentation and
approval of a State Plan Addendum as
outlined in § 277.15.

(2) [Reserved.]

(3) Funding of demonstration projects
approved by FNS will be at a rate
agreed to by FNS in accordance with the
requirements outlined in Part 282.

{4) The reimbursement of
administrative costs to State agencies
administering the program on Indian
reservations shall be in accordance with
the requirements of Parts 281 and 283.

(5) [Reserved.]

(c) Matching Costs. State agency costs
for Federal matching funds may consist
of:

(1) Charges reported on a cash or
accrual basis by the State agency as
project costs.

(2) Project costs financed with cash
contributed or donated to the State
agency by other non-Federal public
agencies and institutions.

(3) Project costs represented by
services and real or personal property
donated by other non-Federal public
agencies and institutions.

(d) All cash or in-kind contributions
excepl as provided in paragraph (e) of
this section shall be allowable as part of
the State agency's share of program
costs when such contributions:

(1) Are verifiable;

(2) Are not contributed for another
federally-assisted program, unless
authorized by Federal legislation;

(3) Are necessary and reasonable for
accomplishment of project objectives;

(4) Are charges that would be
allowable under this Part;

(5) Are not paid by the Federal
Government under another assistance
agreement unless authorized under the
other agreement and its subject laws
and regulations; and

(6) Are in the approved budget.

(e) The value of services rendered by
volunteers or the value of goods
contributed by third parties, exclusive of
the State and Federal agencies, are
unallowable for reimbursement
purposes under the Food Stamp
Program. The value of services rendered
by volunteers shall be allowable only to
meet any matching administrative costs
requirements for the Food Distribution
Program on Indian Reservations.

§277.5 Methods of payment.

(a) This section sets forth FNS
methods for authorizing funds for State
agencies.

(b) The “Letter of Credit” (LOC) (SF-
1193A) is the document by which an
official of FNS authorizes a State agency
to draw funds from the United States
Treasury. This shall be the preferred
method of payment for State agencies
which receive at least $120,000 per year
and meet the requirements prescribed in
OMB Circular A-102, Attachment J.

(c) State agencies shall request
payment(s) by submitting Request for
Payment on Letter of Credit and Status
of Funds Report (Treasury Form SF-183)
to the appropriate United States
Treasury Regional Disbursing Office
with a copy to FNS.

(d) State agencies not meeting the
requirements for the LOC method of
payment or failing to meet LOC
reporting requirements, including those
requiring adjustments to cash balances
to liquidate amounts owed to FNS, shall
be provided funds by Treasury check in
accordance with the provisions of
Department of the Treasury Circular
1075.

(e) Payments for proper charges
incurred by State agencies will not be
withheld uniess such payments are
suspended or disallowed pursuant to
§ 277.16. When a payment is withheld,
payment adjustments will be made in
accordance with § 277.16. When FNS
collects an indebtedness, whether due to
a disallowance or an offset for amounts
which the State agency has been billed
but which it has failed to pay without
cause acceptable to FNS, FNS shall
provide reasonable notice to the State
agency, and shall require appropriate
accounting adjustment to cash balances
for which the State agency is

accountable to the Federal government
to liquidate the indebtedness.

§ 277.6 Standards for financial
management systems.

(a) General. This section prescribes
standards for financial management
systems in administering program funds
by the State agency and its subagencies
or contractors.

(b) Responsibilities. Financial
management systems for program funds
in the State agency shall provide for:

(1) Accurate, current, and complete
disclosure of the financial results of
program activities in accordance with
Federal reporting requirements.

(2) Records which identify the source
and application of funds for FNS or
State agency activities supporting the
administration of the Program. These
records shall show authorizations,
obligations, unobligated balances,
assets, liabilities, outlays and income of
the State agency, its subagencies and
agents.

(3) Records which identify
unallowable costs and offsets resulting
from FNS or other determinations as
specified in § 277.16 and the disposition
of these amounts. Accounting
procedures must be in effect to prevent
a State agency from claiming these costs
under ongoing program administrative
cost reports.

(4) Effective control and
accountability by the State agency for
all program funds, property, and other
assets acquired with program funds.
State agencies shall adequately
safeguard all such assets and shall
assure that they are used solely for
program authorized purposes unless
disposition has been made in
accordance with § 277.13.

(5) Controls which minimize the time
between the receipt of Federal funds
from the United States Treasury and
their disbursement for program costs. In
the Letter of Credit system, the State
agency shall make drawdowns from the
U.S. Treasury through a U.S. Treasury
Regional Disbursing Office as nearly as
possible to the time of making the
disbursements.

(6) Procedures to determine the
reasonableness, allowability, and
allocability of costs in accordance with
the applicable provisions prescribed in
Appendix A to this Part.

(7) Support and source documents for
costs.

(8) An audit trail including
identification of time periods, initial and
summary accounts, cost determination
and allocation procedures, cost centers
or other accounting procedures to
support any costs claimed for program
atministration.
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(9) Periodic audits by qualified
individuals who are independent of
those who maintain Federal program
funds as prescribed in § 277.17.

(10) Methods to resolve audit findings
and recommendations and to follow up
on corrective or preventive actions.

(11) [Reserved]|

(c) The standards in § 277.6(b) apply
to subagencies or contractors involved
with program funding.

§ 277.7 Cash depositories.

(a) The term “cash depositories"
refers to banks or other institutions
which maintain accounts where Food
Stamp Program funds are deposited and
from which withdrawals are made to
meet administrative costs of the State
agency.

(b) State agencies are encouraged to
use minority owned banks to expand
opportunities for minority enterprises.

(c) FNS shall not:

(1) Require physical segregation in a
cash depository of program funds from
other State agency funds.

(2) Establish any eligibility
requirements for cash depositories in
which program funds are deposited by
the State agency.

§277.8 Bonding and insurance.

(a) General. In administering FNS
program funds, State agencies shall
observe their regular requirements and
practices with respect to bonding and
msurance. FNS will not impose
additional bonding and insurance
requirements, including fidelity bonding,
above those normally required by the
State agency.

(b) Loan Guarantees. FNS makes no
guarantee of any loan or payment of
money borrowed by a State agency for
administering the program. State
agencies shall not make any assurances
to any lender or contractor that FNS will
furnish funds for loan payments.

§ 277.9 Administrative costs principles.

(a) This section prescribes specific
policies and procedures governing State
agencies for funding under this Part.

(b) Any cost related to determining
the Food Stamp eligibility of AFDC
cases shall be included as part of the
AFDC determination costs and claims.
They are not allowable costs for FNS
reimbursement.

(c) When costs for administering the
program are claimed for reimbursement,
the audit trail must identify the specific
activities, locations, or time periods as
defined in this section.

(1) Direct Cost. Allowable direct costs
may be charged to the Food Stamp
Program at the 50 percent or higher
funding level as specified in this part.

(2) Indirect Cost, Allowable indirect
costs may also be claimed at the 50
percent or higher reimbursement funding
level as specified in this Part and
Appendix A.

(3) Direct and indirect costs claimed
for program cost reimbursement must be
incurred for the time periods, the
activities or for the locations for which
the rates are approved by FNS.

(d) All State agency Cost Allocation
Plans for determining the costs of
administering the program must be
approved by the cognizant Federal
agency. All Cost Allocation Plans
involving program funds shall be
submitted to FNS for review.

§277.10 Program income.

(a) Program income is gross income
resulting from activities financed with
program funds. Such earnings exclude
interest income but include income from
service fees, usage or rental fees, sale of
assets purchased with program funds,
and royalties on patents and copyrights.

(b) Interest earned on advances of
program administrative funds shall be
remitted to FNS except for interest
earned on advances to States or
instrumentalities of a State as provided
by the Intergovernmental Cooperation
Act of 1968 (Pub, L. 90-577) and
advances to tribal organizations under
the Indian Self-Determination Act
(Sections 102-104).

(c) Income resulting from the sale of
real and personal property whose
acquisition cost was borne in whole or
in part with Program funds shall be
remitted to FNS or applied to the
Federal share of current program costs
in accordance with §277.13. All other
sales proceeds will be handled in
accordance with § 277.13.

(d) Unless there is a prior agreement
between FNS and the State agency, the
State agency shall have no obligation to
FNS with respect to royalties received
from copyrights or patents produced as
a result of activities financed with
program administrative funds.

(e) Any other income earned under
activities supported by program
administrative funds may be retained by
the State agency if they are deducted
from the gross program administrative

costs for the purposes of determining net -

costs and FNS's share of net cost.

(f) State agencies shall record the
receipt and expenditure of revenues
such as taxes, special assessments,
levies, fines, etc., as a part of program
fund transactions when such revenues
are specifically earmarked for program
fund projects.

§ 277.11 Financial reporting requirements.

(a) General. This section prescribes
requirements for the State agencies to
report financial information to FNS.

(b) Authorized Forms and
Instructions. (1) Only forms specified by
this Part, or other forms authorized by
FNS, may be used for obtaining
financial information from State
agencies for the program.

(2) All instructions for use in
connection with the form specified in
§ 277.11(c) shall be followed. FNS may
prescribe supplementary instructions.

(3) State agencies shall submit the
original and two copies of forms
required by this section unless FNS
approves a waiver of this requirement.

(4) The forms and instructions in this
Part shall be available to the State
agency and to the public upon request to
FNS Regional Offices as set out in
§ 271.6(b).

(c) Financial Status Report. (1) Form.
State agencies shall use the standard
Financial Status Report {(Form SF-269)
to report program costs.

(2) Fregency. The report (Form SF-
269) shall be required quarterly.

(3) Exceptions. Those State agencies
that receive payments under the U.S,
Treasury check system shall submit to
FNS a Quarterly Report of Federal Cash
Transactions (Form SF-272).

(4) Due Dates. Quarterly reports shall
be due April 30 (for the period January-
March), July 30 (April-June), October 30
(July-September), January 30 (October—
December). Final reports are due
December 30 for all completed Federal
fiscal years (October 1-September 30) or
90 days after termination of Federal
financial support. Requests from State
agencies for extension of reporting due
dates may be approved, if necessary.

§ 277.12 Retention and custody of
records.

(a) Retention Period. All financial
records, supporting documents,
statistical records, negotiated contracts,
and all other records pertinent to
program funds shall be maintained for
three years from the date of submission
of the annual financial status report of
the relevant fiscal year to which they
apply except that:

(1) If any litigation, claim, or audit is
started before the expiration of the
three-year period, the applicable records
shall be retained until these have been
resolved.

(2) In the case of a payment by a State
agency to a subagency or contractor
using program funds, the State agency,
USDA, the Comptroller General of the
United States, or any of their duly
authorized representatives, shall have
access to any book, documents, papers
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and records of the subagency or
contractor which the State agency,
USDA, or the Comptroller General of the
United States or any of their duly
authorized representatives, determine
are pertinent to administration of the
specific FNS program funds, for the
purpose of making audit, examination,
excerpts, and transcripts.

(b) Restrictions on Public Access.
Unless required by laws, FNS will not
place restrictions on State agencies
which limit public access to their
records or the records of their
subagencies or contractors that are
pertinent to the administrative funding
provided by FNS except when the State
agency can demonstrate that such
records must be kept confidential and
would have been excepted from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) if the
records had belonged to FNS.

§277.13 Property.

(a) General. This section prescribes
policies and procedures governing title,
use, disposition of real and personal
property for which acquisition costs
were borne, in whole or in part, as a
direct charge to FNS funds, and
ownership rights or intangible personal
property developed, in whole or in part,
with FNS funds. State agencies may
follow their own property management
policies and procedures provided they
observe the requirements of this section.
With respect to property covered by this
section, FNS may not impose on State
agencies any requirement (including
property reporting requirements) not
authorized by this section unless
specifically required by Federal laws.

(b) Nonexpendable Personal Property.
(1) Title. Title to nonexpendable
personal property whose acquisition
cost is borne, in whole or in part, by
FNS shall vest in the State agency upon
acquisition, and shall be subject to the
restrictions on use and dispositions set
forth in this section.

(2) Use. (i) The State agency shall use
the property in the program as long as
there is a need for such property to
accomplish the purpose of the program.

(i) When there is no longer a need for
the property to accomplish the purpose
of the program, the State agency shall
use the property where needed in
administration of other programs in the
following order of priority:

(A) Other federally-funded programs
of FNS.

(B} Other federally-funded programs
of USDA.

(C) Other federally-funded programs.

(iii) When the State agency no longer
has need for such property in any of its
federally financed activities, the

property may be used for the State
agency's own official activities in
accordance with the following
standards:

(A) If the property had a total
acquisition cost of less than $1,000, the
State agency may use the property
without reimbursement to FNS.

(B) For all such property not covered
under paragraph (b)(2)(iii)(A) of this
section, the State agency may retain the
property forits own use, provided a fair
compensation is made to FNS for the
FNS share of the property. The amount
of compensation shall be computed by
applying the percentage of FNS
participation in the cost of the property
to the current fair market value of the
property.

(3) Disposition. If the State agency has
no need for the property, disposition of
the property shall be made as follows:

(i) If the property had a total
acquisition cost of less than $1,000 per
unit, the State agency may sell the
property and retain the proceeds.

(ii) If the property had an acquisition
cost of $1,000 or more per unit, the State
agency shall:

(A) If instructed to ship the property
elsewhere, the State agency shall be
reimbursed with an amount which is
computed by applying the percentage of
the State agency's participation in the
cost of the property to the current fair
market value of the property, plus any
shipping or interim storage costs
incurred.

(B) If instructed to otherwise dispose
of the property, the State agency shall
be reimbursed by FNS for the cost
incurred in such disposition.

(C) If disposition or other instructions
are not issued by FNS within 120 days of
a request from the State agency, the
State agency shall sell the property and
reimburse FNS an amount which is
computed by applying the percentage of
FNS participation in the cost of the
property to the sales proceeds. The
State agency may, however, deduct and
retain from FNS's share $100 or 10
percent of the proceeds, whichever is
greater, for the State agency selling and
handling expenses.

(c) Transfer of Title to Certain
Property. (1) Where FNS determines
that an item of nonexpendable personal
property with an acquisition cost of
$1,000 or more which is to be wholly
borne by FNS is unique, difficult, or
costly to replace, FNS may reserve the
right to require the State agency to
transfer title of the property to the
Federal Government or to a third party
named by FNS.

(2) Such reservation shall be subject
to the following:

(i) The right to require transfer of title
may be reserved only by means of an
expressed special condition under
which funds were authorized for
acquisition of the property, or, if
approval for the acquisition of the
property is given after the funds are
awarded, by means of a written
stipulation at the time such approval is
given.

(ii) The property must be sufficiently
described to enable the State agency to
determine exactly what property is
involved.

(3) FNS may not exercise the right to
reserve until the State agency no longer
needs the property in the activity for
which it was acquired. Such need shall
be assumed to end with termination of
the activity in which the property was
used unless the State agency continues
to use the property in other program-
related activities after the termination
date and demonstrates to FNS a
continued need for such use in the
program.

(4) To exercise the right, FNS must
issue disposition instructions to the
State agency not later than 120 days
after the State agency no longer needs
the property in the activity for which it
was acquired. If instructions are not
issued within that time, FNS's right shall
lapse, and the State agency shall act in
accordance with the applicable
standards in paragraph (b)(2) and (b)(3)
of this section.

(5) The State agency shall be entitled
to reimbursement with an amount which
is computed by applying the percentages
of the State agency’s participation in the
acquisition cost of the property to the
current fair market value of the
property, and for any reasonable
shipping and interim storage costs it
incurs pursuant to FNS's disposition
instructions.

(d) Property Management Standards.
State agencies’ property management
standards for nonexpendable personal
property covered by this section shall
include the following procedural
requirements:

(1) Property records shall be
maintained accurately and provide for:

(i) A description of the property.

(i) Manufacturer's serial number or
other identification number.

(iii) Acquisition date and cost.

(iv) Source of the property.

(v) Percentage of FNS funds used in
the acquisition of the property, or
sufficient information to be able to
compute the percentage, if and when the
property is disposed of.

(vi) Location, use and condition of the
property.

(vii) Ultimate disposition data
including sales price or the method used




85706

Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

to determine current fair market value if
the State agency reimburses FNS for its
share.

(viii) Trade-in value of any property
purchased with Federal funds where
their trade-in value reduces the
acquisition cost of new property.

(2) A physical inventory of property
shall be taken and the results reconciled
with the property records at least once
every two years to verify the existence,
current utilization, and continued need
for the property.

(3) A control system shall be in effect
to ensure adequate safeguards to
prevent loss, damage, or theft to the
property. Any loss, damage, or theft of
nonexpendable personal property shall
be investigated and properly
documented.

(4) Adequate maintenance procedures
shall be implemented to keep the
property in good condition.

(5) Proper sales procedures shall be
implemented to keep the property in
good condition.

(e) Expendable personal property. (1)
Title, Title to expendable personal
property, whose acquisition cost was
borne in whole or in part by FNS, shall
vest in the State agency.

(2) Use. The State agency shall use the
property in the program as long as there
is a need for such property to
accomplish the purpose of the program.

(3) Disposition. When there is no
longer a need for the property in the
program and there is a residual
inventory exceeding $1,000 the State
agency shall:

(i) Use the property in other federally
sponsored projects or programs;

(ii) Retain the property for use on
nonfederally sponsored activities; or,

(iii) Sell it.

(4) Compensation. FNS must be
compensated for its share if the
alternative in paragraph (e) (3) (i) of this
section is not followed. The amount of
compensation shall be computed in the
same manner as for nonexpendable
personal property.

(f) Patents and Inventions. If any
program activity produced patents,
patent rights, processes or inventions in
the course of work aided by FNS, such
fact shall be promptly and fully reported
to FNS. Unless there is prior agreement
between the State agency and FNS on
disposition of such items, FNS shall
determine whether protection on such
invention or discovery shall be sought
and how the rights in the invention or
discovery—including rights under any
patent issued thereon—shall be
disposed of and administered in order to
protect the public interest consistent
with “Government Patent Policy”
(President's Memorandum for Heads of

Excecutive Departments and Agencies,
August 23, 1971), and State of
Government Patent Policy as printed in
Title 37 CFR, Chapters I and I

(g) Copyrights. When a program
activity results in a book or other
copyrightable materials, the author or
State agency is free to copyright the
work, but FNS reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish or otherwise use and
to authorize others to use the work for
government purposes. This includes
copyrights on ADP software as specified
in Appendix A.

§ 277.14 Procurement standards.

(a) General. This section establishes
standards and guidelines for the
procurement of supplies, equipment,
construction and other services whose
cost is borne in whole or in part by FNS
program funds. These standards ensure
that such materials are obtained in an
effective and economical manner and in
compliance with the provisions of
applicable Federal law and Executive
Orders. No additional procurement
standards will be imposed by FNS upon
State agencies unless specifically
required by Federal law, or Executive
Orders, or authorized by the
Administrator for Federal Procurement
Policy, Office of Management and
Budget.

(1) These standards do not relieve the
State agency of any contractual
responsiblities under its contracts. The
State agency is responsible, in
accordance with good administrative
practice and sound business judgment,
for the settlement of all contractural and
administrative issues arising out of
procurements entered into in support of
the program. These include but are not
limited to sources evaluations, protests,
disputes and claims. FNS shall not
substitute its judgment for that of the
State agency unless the matter is
primarily a Federal concern. Violations
of laws shall be referred to the local,
State or Federal authority having
jurisdiction.

(2) State agencies shall use their own
procurement procedures provided that
procurements paid in whole or in part
with FNS program funds meet the
standards set forth in this Part.

(b) Review of Proposed Contracts.
State agencies shall submit proposed
contracts and related procurement
documents to FNS for preaward review
and approval when:

(1) The procurement is expected to
exceed $10,000 and is to be awarded
without competition or only one bid or
offer is received in response to
solicitation;

(2) The procurement expected to
exceed $10,000 specifies a “brand name’
product; or

(3) FNS has determined that the State
agency's procurement procedures or
operation fails to comply with one or
more significant aspects of this section.

(c) Code of Conduct. The State agency
shall maintain a written code or
standards of conduct which shall govern
the performance of its officers,
employees, or agents engaged in the
award and administration of contracts
borne in whole or in part with FNS
program funds. No employee, officer, or
agent of the State agency shall
participate in the selection, or in the
award or administration of a contract
supported in whole or in part by FNS
program funds if a conflict of interest,
real or apparent, would be involved.
Such conflict would arise when:

(1) The employee, officer, or agent;

(2) Any member of his/her immediate
family;

(3) His or her partner; or

(4) An organization which employs, or
is about to employ, any of the above,
has a financial or other interest in the
firm selected for award. The State
agency's officers, employees, or agents
shall neither solicit nor accept gratuities,
favors, or anything of monetary value
from contractors, potential contractors,
or parties to subagreements. State
agencies may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or
regulations, such standards of conduct
shall provide for penalties, sanctions, or
other disciplinary actions for violations
of such standards by the State agency's
officers, employees, or agents, or by
contractors or their agents.

(d) Procurement Procedures. The
State agency shall establish
procurement procedures which provide
that proposed procurement actions shall
be reviewed by State agency officials to
avoid the purchase of unnecessary or
duplicative items. Consideration should
be given to consolidation or dividing the
purchase into smaller units, to obtain a
more economical purchase. Where
appropriate, an analysis shall be made
of lease versus purchase alternatives,
and any other appropriate analyses, to
determine which approach would be the
most economical. To foster greater
economy and efficiency, State agencies
are encouraged to enter into State and
local intergovernmental agreements for
procurement or use of common goods
and services.

(e) Contracting with Small and
Minority Firms, Women's Business
Enterprises and Labor Surplus Area
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Firms. (1) It is FNS policy to award a
fair share of contracts to small and
minority business firms. State agencies
must take affirmative steps to assure
that small and minority businesses are
utilized when possible as sources of
supplies, equipment, construction and
services. State agency affirmative steps
shall include the following:

(i) Including qualified small and
minority businesses on solicitation lists.
(ii) Assuring that small and minority
businesses are solicited whenever they

are potential sources.

(iii) When economically feasible,
dividing total requirements into smaller
tasks or quantities so as to permit
maximum small and minority business
participation.

(iv) Where the requirement permits,
establishing delivery schedules which
will encourage participation by small
and minority business.

(v) Using the services and assistance
of the Small Business Administration,
the Office of Minority Business
Enterprise of the Department of
Commerce and the Community Services
Administration, as appropriate.

(vi) If any subcontracts are to be let,
requiring the prime contractor to take
the affirmative steps in paragraphs (e)(1)
(i) through (v) of this section.

(2) State agencies shall take similar
appropriate affirmative action in support
of women'’s business enterprises.

(3) State agencies are encouraged to
procure goods and services from labor
surplus areas, as defined by the
Department of Labor.

(4) FNS shall impose no additional
regulations or requirements in the
foregoing areas unless specifically
mandated by law or Executive order.

(f) Selection Procedures. All State
agency procurement transactions shall
be conducted in a manner that provides
maximum open and free competition
with this section. Procurement
procedures shall not contain features
which restrict or eliminate competition.
The State agency shall have written
selection procedures which shall
provide, as a minimum, the following
procedural requirements:

(1) Solicitation of offers, whether by
competitive sealed bid or competitive
negotiation, shall contain a clear and
accurate description of the technical
requirements for the material, product,
or service desired. Descriptions shall
not, in competitive procurements,
contain features which unduly restrict
competition, Descriptions may include a
statement of the qualitative nature of
the material, product or service desired
and, when necessary, shall set forth
those minimum essential characteristics
and standards to which it must conform

if it is to satisfy its intended use. When
it is impractical or uneconomical to
describe clearly and accurately the
technical requirements, a “‘brand name
or equal” description may be used to
define the performance or requirements
of the material, product or service
desired. The specific features of the
named brand which must be met by
offerors shall be clearly stated. State
agencies shall clearly set forth all
requirements which offerors must fulfill
and all other factors to be used in
evaluating bids or proposals.

(2) State agencies shall make awards
only to responsible contractors that
possess the potential ability to perform
successfully under the terms and
conditions of a proposed procurement.
Consideration shall be given to such
matters as contractor integrity,
compliance with public policy, record of
past performance, and financial and
technical resources.

(8) Procurement Methods. State
agency procurements made in whole or
in part with program funds shall be by
one of the following methods:

(1) Small Purchase Procedures are
those relatively simple and informal
procurement methods that are sound
and appropriate for a procurement of
services, supplies, or other property,
costing in the aggregate not more than
$10,000. State agencies shall comply
with State or local small purchase dollar
limits under $10,000. If small purchase
procedures are used for a procurement
under the program, price or rate
quotations shall be obtained from an
adequate number of qualified sources.

(2) In competitive sealed bids (formal
advertising), sealed bids are publicly
solicited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid,
conforming with all the material terms
and conditions of the invitation for bids,
is lowest in price.

(i) In order for the State agency to use
this method of procurement the
following conditions, as a minimum,
must prevail:

(A) A complete, adequate, and
realistic specification or purchase
description is available.

(B) Two or more responsible suppliers
are willing and able to compete
effectively for the State agency's
business.

(C) The procurement lends itself to a
firm-fixed-price contract, and selection
of the successful bidder can
appropriately be made principally on
the basis of price.

(i1) If formal advertising is used for a
procurement under a grant, the following
requirements shall apply:

(A) A sufficient time prior to the date
set for opening of bids, bids shall be
solicited from an adequate number of
known suppliers. In addition, the
invitation shall be publicly advertised.

(B) The invitation for bids, including
specifications and pertinent
attachments, shall clearly define the
items or services needed in order for the
bidders to properly respond to the
invitation.

(C) All bids shall be opened publicly
at the time and place stated in the
invitation for bids.

(D) A firm-fixed-price contract award
shall be made by written notice by the
State agency to that responsible bidder
whose bid, conforming to the invitation
for bids, is lowest. Where specified in
the bidding documents, factors such as
discounts, transportation costs and life
cycle costs shall be considered in
determining which bid is lowest.
Payment discounts may only be used to
determine low bid when prior
experience of the State agency indicates
that such discounts are generally taken.

(E) Any or all bids may be rejected by
the State agency when there are sound
documented business reasons in the
best interest of the program,

(3) In competitive negotiation,
proposals are requested from a number
of sources and the Request for Proposal
is publicized, negotiations are normally
conducted with more than one of the
sources submitting offers, and either a
fixed-price or cost-reimbursable type
contract is awarded, as appropriate.
Competitive negotiation may be used if
conditions are appropriate for the use of
formal advertising. If competitive
negotiation is used for procurement
under a grant, the following
requirements shall apply:

(i) Proposals shall be solicited from an
adequate number of qualified sources to
permit reasonable competition
consistent with the nature and
requirements of the procurement. The
Request for Proposals shall be
publicized and reasonable requests by
other sources to compete shall be
honored to the maximum extent
practicable.

(ii) The Request for Proposal shall
identify all significant evaluation
factors, including price or cost where
required and their relative importance.

(iii) The State agency shall provide
procedures for technical evaluation of
the proposals received, determinations
of responsible offerors for the purpose of
written or oral discussions, and
selection for contract award.

(iv) Award may be made to the
responsible offeror whose proposal will
be most advantageous to the State
agency, price and other factors
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considered. Unsuccessful offerors
should be notified promptly.

(v) State agencies may utilize
competitive negotiation procedures for
procurement of architectural/
engineering professional services
whereby competitors' qualifications are
evaluated and the most qualified
competitor is selected subject to
negotiation of fair and reasonable
compensation,

(4) Noncompetitive negotiation is
procurement through solicitation of a
proposal from only one source, or after
solicitation of a number of sources,
competition is determined inadequate.
Noncompetitive negotiation may be
used when the award of a contract is
infeasible under small purchase,
competitive bidding (formal advertising)
or competitive negotiation procedures.
Awards of contracts by noncompetitive
negotiation are limited to the following:

(i) The item is available only from a
single source;

(ii) Public exigency or emergency
when the urgency for the requirement
will not permit a delay incident to
competitive procurement;

(iii) ENS authorizes noncompetitive
procurement; or

(iv) After solicitation of a number of
sources, competition is determined
inadequate.

(h) Contract Pricing. The cost plus a
percentage of cost and percentage of
construction cost method(s) of
contracting may not be used by a State
agency. State agencies shall perform
some form of cost or price analysis in
connection with every procurement
action including contract modifications.
Costs or prices based on estimated costs
for contracts, paid in whole or in part by
FNS program funds, shall be allowed
only to the extent that costs incurred or
cost estimates included in negotiated
prices are consistent with Federal cost
principles.

(i) State Agency Procurement
Records. State agencies shall maintain
records sufficient to detail the
significant history of a procurement.
These records shall include, but are not
neccessarily limited to, information
pertinent to the rationale for the method
of procurement, the selection of contract
type, the contract selection or rejection,
and the basis for the cost or price.

(i) Contract provisions. In addition to
provisions defining a sound and
complete procurement contract, State
agencies shall include the following
contract provisions or conditions in all
procurement contracts and subcontracts
as required by this provision, Federal
law, or FNS:

(1) Contracts other than small
purchases shall contain provisions or

conditions which will allow for
administrative, contractual, or legal
remedies in instances where contractors
violate or breach contract terms, and
provide for such sanctions and penalties
as may be appropriate.

(2) All contracts in excess of $10,000
shall contain suitable provisions for
termination by the State agency
including the manner by which it will be
effected and the basis for settlement. In
addition, such contracts shall describe
conditions under which the contract
may be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(3) All contracts awarded in excess of
$10,000 by State agencies and their
contractors or subagencies shall contain
a provision requiring compliance with
Executive Order 11246, entitled “Equal
Employment Opportunity,” as amended
by Executive Order 11375, and as
supplemented in Department of Labor
regulations (29 CFR Part 60).

(4) All contracts and subcontracts for
construction or repair shall include a
provision for compliance with the
Copeland “Anti-Kickback" Act (18 USC
874) as supplemented in Department of
Labor regulations (29 CFR Part 3). This
Act provides that each contractor or
subagency shall be prohibited from
inducing, by any means, any person
employed in the construction,
completion, or repair of public work, to
give up any part of the compensation to
which he is otherwise entitled. The State
agency shall report all suspected or
reported violations to FNS.

(5) Where applicable, all contracts
awarded by State agencies and
subagencies in excess of $2,000 for
construction contracts in excess of
$2,500 for other contracts which involve
the employment of mechanics or
laborers shall include a provision for
compliance with sections 103 and 107 of
the Contract Work Hours and Safety
Standards Act (40 USC 327-330) as
supplemented by Department of Labor
regulations (29 CFR Part 5). Under
section 103 of the Act, each contractor
shall be required to compute the wages
of every mechanic and laborer on the
basis of a standard work day of 8 hours
and a standard work week of 40 hours.
Work in excess of the standard work
day or work week is permissible
provided that the work is compensated
at a rate of not less than 1% times the
basic rate for all hours worked in excess
of 8 hours in any calendar day or 40
hours in the work week. Section 107 of
the Act is applicable to construction
work and provides that no laborer or
mechanic shall be required to work in
surroundings or under working

conditions which are unsanitary,
hazardous, or dangerous to his health
and safety as determined under
construction, safety, and health
standards promulated by the Secretary
of Labor. These requirements do not
apply to the purchases of supplies or
materials or articles ordinarily available
on the open market, or contracts for
transportation or transmission of
intelligence.

(6) The contract shall include notice of
FNS requirements and regulations
pertaining to reporting and print rights
under any contract involving research,
developmental, experimental, or
demonstration work with respect to any
discovery or invention which arises or is
developed in the course of or under such
contract, and of FNS requirements and
regulations pertaining to copyrights and
rights to data so derived.

(7) All negotiated contracts (except
those awarded by small purchases
procedures) awarded by State agencies
shall include a provision to the effect
that the State agency, FNS, the
Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access to
any books, documents, papers, and
records of the contractor which are
directly pertinent to that specific
contract, for the purpose of making
audit, examination, excerpts, and
transcriptions. State agencies shall
require contracts to maintain all
required records for three years after the
State agency makes final payments or
all other pending matters are closed,
whichever is last.

(8) Contracts, subcontracts, and
subgrants of amounts in excess of
$100,000 shall contain a provision which
requires compliance with all applicable
standards, orders, or requirements
issued under Section 306 of the Clean
Air Act, Section 508 of the Clean Water
Act, Executive Order 11738, and
Environmental Protection Agency (EPA)
regulations, which prohibit the use
under nonexempt Federal contract,
grants, or loans of facilities included on
the EPA List of Violating Facilities. The
provision shall require reporting of
violations to the FNS and to the USEPA
Asgistant Administrator for
Enforcement.

(9) Contracts shall recognize
mandatory standards and policies
relating to energy efficiency which are
contained in the State energy
conservation plan issued in compliance
with the Energy Policy and
Conservation Act (Pub. L. 94-165).

(k) Contract Administration. State
agencies shall maintain a contract
administration system insuring that
contractors perform in accordance with
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the terms, conditions, and specifications
of their contracts or purchase orders.

§277.15 Food stamp investigations and
prosecutions.

(a) General. This section establishes
the standards and procedures for
Federal funding of State and local costs
of Food Stamp Program Fraud
investigations, prosecutions and fraud
hearings.

(b) Funding. Upon submission to and
approval by FNS of a budget revision
and the information required by
paragraph (c) of this section, State
agencies will be funded at 75 percent of
all allowable direct and indirect costs in
accordance with the requirements
contained in this section. This higher
rate may apply retroactively beginning
October 1, 1978 and carry forward to the
current period. In no case will 75 percent
funding apply prior to October 1, 1978.

In cases where an agency other than the
State welfare agency is or will be
involved, an information statement shall
be submitted by each State agency to
include this operation.

(c) State Agency Descriptions.
Concurrent with the budget revision
required in paragraph (d) of this section,
the State agency shall submit the
following information:

(1) Identification of the organizational
units, with a brief description of the
fraud hearing, investigation or
prosecution function assigned, that is
claimed at the 75 percent rate;

(2) A copy of the statutes or court
decisions under which food stamp fraud
cases are prosecuted;

(3) A detailed description of the
coordination between the investigative
units and the prosecuting units, and the
process by which prosecuting officials
present indictments regarding food
stamp fraud cases;

(4) Agreement that investigative
reports, prepared by the investigation or
prosecution units, and other related
records will be made available to USDA
upon request; and

(5) Assurance that the fraud hearing
activity claimed under this part is
conducted in accordance with § 273.17.

(d) Budget Revision. The State agency
shall prepare and submit a budget
revision in compliance with §§ 272.2 and
277.3 to FNS for approval.

(e) Eligible Activity. The following
activities performed at the State or local
level shall be eligible for funding at 75
percent of the costs if they are an
integral element of food stamp
investigations, prosecutions, and fraud
hearings.

(1) Direct charges. Direct charges are
costs which may be directly attributable
to employees assigned specifically to the

food stamp fraud investigation and
prosecution functions. Such employees
need not be assigned full time, but in the
event they are employed less than full
time, time sheets or time records must
be used to document the amount of time
spent on these functions.

(i) For investigation function, only
employees whose State or local job title
is "Investigator" or a similar descriptive
title shall be eligible for the increased
funding. Exceptions shall be granted
based on adequate justification that the
majority of the job duties are
specifically related to the investigative
function.

(ii) Costs related to the investigative
or prosecutive function which are
performed by agencies other than the
State agency shall be based on a formal
agreement between the State or local
agency and provider agency. These
interagency agreements shall meet the
requirements of this Part in regard to
allowable charges. Funding under these
interagency agreements shall be
provided by the State agency from their
funds and funds made available by FNS.

(iii) Costs relating to the
establishment and coilection of claims,
when performed by investigators or
prosecutors or by any separate unit
having claims establishment or
collection as its primary function, shall
be eligible for the increased funding.

(2) Indirect charges. Indirect charges
are, in general, those costs which are
attributable through allocation to the
food stamp fraud investigation and
prosecution functions.

(3) Documentation. The requirements
of appendix A, Part 277, Section (2)(E),
and (2)(F) will be followed for the
classification and documentation of
costs by the State or local agency.

(f) Ineligible Activity. The following
activities, whether performed at the
State or local level, shall be allowable
only at the 50 percent funding level, and
shall be ineligible for funding at the 75
percent level.

(1) Administrative reviews, such as
fair hearings as required per 7 CFR 273
or Performance Reporting System
reviews required per 7 CFR 275.

(2) Investigations of authorized retail
or wholesale food concerns except when
performed in coordination with USDA
Office of Inspector General and FNS.

(3) Investigations or establishing
claims against households by workers
whose regular duties include the
determination of a household's
eligibility for participation in the Food
Stamp Program, except as may be
granted under the provisions of (e)(1)(i).

(4) Verification of eligibility
information provided by the household

for the purpose of making an eligibility
determination, and
(5) Audits.

§ 277.16 Suspension, disallowance and
program closeout.

(a) Suspension. When a State agency
has materially failed to comply with any
of the provisions contained in the Act,
regulations, or FNS-approved State Plan
of Operation, FNS may, after written
notification to the State agency,
temporarily withhold some or all
Federal reimbursements for costs of
administration of the Food Stamp
Program in accordance with § 276.4.
Adjustments will be made either by
adjusting the Letter of Credit
authorization or by not allowing the
State agency to withdraw funds.

(b) Disallowance, (1) FNS may
disallow costs in accordance with
Section 276 and effect nonpayment for
some or all costs incurred by a State
agency which are normally allowable
but are determined by FNS to be
nonreimbursable because the State
agency has failed to comply with any of
the provisions contained in the Act,
regulations, or FNS-approved State Plan
of Operation.

(2) FNS may also disallow costs and
institute recovery of Federal funds when
a State agency fails to adhere to the cost
principles of this Part and Appendix
HAT

(c) Offsets to the Letter of Credit. (1)
FNS may recover funds when owed by
the State agency to FNS through offsets
to the Letter of Credit. Offsets shall
include:

(i) Costs determined by FNS to be
disallowed under the provisions of this
Part;

(ii) Unallowable costs resulting from
audit or investigation findings; or

(iii) Amounts owed which have been
billed to the State agency and which the
State agency has failed to pay without
cause acceptable to FNS.

(2) The amounts recovered through
the offset procedure should be in one
lump sum. If recovery of funds through
the offset procedure is not possible in
one lump sum, FNS shall make
appropriate adjustments to recover the
funds in not more than three fiscal
years.

(d) Program Transfer or Termination.
(1) When termination or transfer of a
State program has been agreed upon by
FNS, the following closeout procedure
shall be observed:

(i) Upon request, FNS shall make or
arrange for prompt payment to the State
agency for allowable costs not covered
by previous payments.

(ii) The State agency shall
immediately refund to FNS any




85710 Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations:

unobligated balance of cash withdrawn
by the State agency for the
administration of the program in the
affected State or Indian reservation.

(iii) The State agency shall submit to
FNS within 90 days after the date of
termination of the program, all required
financial, performance, and other
reports. FNS may grant extensions when
requested by the State agency.

(iv) FNS shall adjust the amount
authorized by the Letter of Credit in
order to effect payment of any amounts
due the State agency, and if appropriate,
shall bill the State agency for any
amounts due to FNS. The amounts of
such billings shall be promptly remitted
to FNS.

(v) In the event a final audit has not
been performed prior to the closeout of
the program, FNS shall retain the right
to disallow costs or recover funds
resulting from the final audit findings.

(2) Provisions of § 277.13 apply for any
property acquired with program funds or
received from the Federal Government
in connection with the program and
which was in use in the affected project
area or areas.

§ 277.17 Audit requirements.

(a) General. This section sets forth the
audit requirements for State agencies
that receive FNS program funds. Audits
shall be conducted on an organization-
wide basis. Such audits are to determine
whether:

(1) Financial operations are conducted
properly;

(2) The financial statements are
presented fairly;

(3) The organization has complied
with laws and regulations affecting the
expenditure of Federal funds;

(4) Internal procedures have been
established to meet the objectives of
Federally assisted programs; and

(5) Financial reports to the Federal
Government contain accurate and
reliable information.

Except where required by law, no
additional requirements for audit will be
imposed by FNS unless approved by the
Office of Management and Budget
(OMB). The provisions of this section do
not limit the authority of FNS to make
audits of State agencies, their
subdivisions, and subcontracts.
However, if independent audits
arranged for by State agencies meet the
requirements prescribed herein, FNS
shall rely on them, and any additional
audit work already done.

(b) Audit Standards. (1) State agencies
shall use their own procedures to
arrange for independent audits, and to
prescribe the scope of audits, provided
that the audits comply with the
requirements set forth in this section.

Where contracts are awarded for audit
services, the contracts shall include a
reference to OMB Circular A-102,
Attachment P.

(2) Audits shall be made in
accordance with the General
Accounting Office “Standards for Audit
of Governmental Organizations,
Programs, Activities, and Functions, the
Guidelines for Financial and
Compliance Audits of Federally
Assisted Program," and any compliance
supplements approved by OMB, and
generally accepted auditing standards
established by the American Institute of
Certified Public Accountants.

(c) Purpose of Audit. Audits will
include, at a minimum, an examination
of the systems of internal control,
systems established to ensure
compliance with laws and regulations
affecting the expenditure of Federal
funds, financial transactions and
accounts, and financial statements and
reports of State agencies. These
examinations are to determine whether:

(1) There is effective control over and
proper accounting for revenues
expenditures, assets, and liabilities.

(2) The financial statements are
presented fairly in accordance with
generally accepted accounting
principles.

(3) The Federal financial reports
(including Financial Status Reports,
Cash Reports, and claims for advances
and reimbursements) contain accurate
and reliable financial data; and are
presented in accordance with the terms
of applicable agreements, and in
accordance with Attachment H of OMB
Circular A-102.

(4) Federal funds are being expended
in accordance with the terms of
applicable agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements or on the awards
tested.

{d) Audit Coverage. A representative
number of charges to Federal funds shall
be tested. The test shall be
representative of:

(1) The universe of Federal funds
received, and

(2) All cost categories that materially
affect the award. The test is to
determine whether the charges:

(i) Are necessary and reasonable for
the proper administration of the
program;

(ii) Conform to any limitations or
exclusions in the award;

(iii) Were given consistent accounting
treatments and applied uniformly to
both Federally assisted and other
activities of the State agency;

(iv) Were net of applicable credits;

(v) Did not include costs property
chargeable to other Federally assisted
programs;

(vi) Were properly recorded (i.e.,
correct amount, date) and supported by
source documentation;

(vii) Were approved in advance, if
subject to prior approval in accordance
with Financial Management Circular 74-
4;

(viii) Were incurred in accordance
with competitive purchasing procedures,
if covered by OMB Circular A-102,
Attachment O; and

(ix) Were allocated equitably to
benefiting activities, including non-
Federal activities.

(3) Audits usually will be made
annually, but not less frequently than
every two years.

(4) If the auditors become aware of
irregularities in the State agency,
subagency or subcontractor, the auditor
shall promply notify the cognizant
agency and State agency management
officials above the level of involvement.
Irregularities include such matters as
conflict of interest, falsification of
records or reports, and misappropriation
of funds and other assets.

(e) Audit Report. The audit report
shall include:

(1) Financial statements, including
footnotes, of the State agency,
subagency, or subcontractor
organization.

(2) The auditor's comments on the
financial statements which should:

(i) Identify the statements examined
and the period covered.

(i) Identify the various programs
under which the organization received
Federal funds, and the amounts received
for each program.

(iii) State that the audit was done in
accordance with paragraph (d) above.

(iv) Express an opinion as to whether
the financial statements are fairly
presented in accordance with generally
accepted accounting principles. If an
unqualified opinion cannot be
expressed, state the nature of the
qualification.

(3) The auditor's comments on
compliance and internal control which
should:

(i) Include comments on weaknesses
in and noncompliance with the systems
of internal control, separately
identifying material weaknesses. 5

(ii) Identify the nature arid impact of
any noted instances of noncompliance
with the terms of agreements and those
provisions of Federal law. or regulation
that could have a material effect on the
financial statements and reports.

(iii) Contain an expression of positive
assurance with respect to compliance
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with requirements for tested items, and
negative assurance for untested items.

(4) Comments on the accuracy and
completeness of financial reports and
claims for advances or reimbursements
to Federal agencies.

(5) Comments on corrective action
taken or planned by the State agency.

(f) Record Retention. Work paper and
reports shall be retained for a minimum
of three years from the date of the audit
report unless the auditor is notified in
writing by the cognizant agency of the
need to extend the retention period. The
audit workpapers shall be made
available upon request to the cognizant
agency or its designees and the General
Accounting Office or its designees.

(g) Cognizant Agency
Responsibilities. The cognizant agency
shall have the following responsibilities:

(1) Obtain or make quality assessment
reviews of the work of non-Federal
audit organizations, and provide the
results to other interested audit
agencies. If a non-Federal audit
organization is responsible for audits of
State agencies that have different
cognizant audit agencies, a single
quality assessment review will be
arranged.

(2) Assure that all audit reports of
State agencies that affect Federally
assisted programs are received,
reviewed, and distributed to appropriate
Federal audit officials. These officials
will be responsible for distributing audit
reports to their program officials.

(3) Whenever significant inadequacies
in an audit are disclosed, the State
agency will be advised-and the auditor
will be called upon to take corrective
action. If corrective action is not taken,
the cognizant agency shall notify the
State agency and Federal awarding
agencies of the facts and its
recommendation. Major inadequacies or
repetitive substandard performance of
independent auditors shall be referred
to appropriate professional bodies.

(4) Assure that satisfactory audit
coverage is provided in a timely manner
and in accordance with the provisions of
this section.

(5) Provide technical advice and act
as a liaison between Federal agencies,
independent auditors and State
agencies.

(6) Maintain a followup system on
audit findings and investigative matters
to assure that audit findings are
resolved.

(7) Inform other affected audit
agencies of irregularities uncovered. The
audit agencies, in turn, shall inform all
appropriate officials in their agencies.
State or local government law
enforcement and prosecuting authorities

shall also be informed of irregularities
within their jurisdiction.

(8) Recipients shall require
subrecipients that are local governments
of Indian tribal governments to adopt
the requirements in paragraph (d)
through (f). The recipient shall ensure
that the subrecipient audit reports are
received as required, and shall submit
the reports to the cognizant agency. The
cognizant agency will have the
responsibility for those reports
described in paragraph (g).

Appendix A—Principles for Determining
Costs Applicable to Administration of the
Food Stamp Program by State Agencies

This appendix sets forth the procedures
implementing uniform requirements for the
negoliations and approval of cost allocation
plans with State agencies, in accordance with
the provisions of Federal Management
Circular [FMC) 74— and OASC-10, "'Cost
Principles and Procedures for Establishing
Cost Allocation Plans and Indirect Cost Rates
for Grants and Contracts with the Federal
Government,” U.S. Department of Health,
Education, and Welfare. This material is
adapted substantially from the circular;
changes have been made only when
necessary in order to conform with legislative
constraints.

A. Purpose and scope,

(1) Objectives. This Appendix sets forth
principles for determining the allowable costs
of administering the Food Stamp Program by
State agency under FNS approved State Plans
of Operation. The principles are for the
purpose of cost determination and are not
intended to identify the circumstances or
dictate the extent of Federal and State or
local participation in the finanging of the
Program. They are designed to provide that
all federally assisted programs bear their fair
share of costs recognized under these
principles, except where restricted or
prohibited by law. No provision for profit or
other increment above cost is intended.

(2) Policy guides. The application of these
principles is based on the fundamental
premises that;

{a) State agencies are responsible for the
efficient and effective administration of the
Food Stamp Program through the application
of sound management practice.

(b) The State agency assumes the
responsibility for seeing that Food Stamp
Program funds have been expended and .
accounted for consistent with underlying
agreements and program objectives.

(c) Each Siate agency, in recognition of its
own unique combination of staff facilities
and experience, will have the primary
responsibility for employing whatever form of
organization and management techniques as
may be necessary to assure proper and
efficient administration.

(3) Application. These principles will be
applied by FNS in determining costs incurred
by State agencies receiving FNS payments for
administering the Food Stamp Program.

(B) Definitions. Approval or authorization
by FNS means documentation evidencing
consent prior to incurring specific costs.

Cognizant Federal Agency means the
Federal agency recognized by OMB as having
the predominate interest in terms of program
dollars.

Cost allocation plan means the
documentation identifying, accumulating, and
distributing allowable costs of program
administration together with the allocation
methods used.

Cost, as used herein, means cost as
determined on a cash, accrual, or other basis
acceptable to FNS as a discharge of the State
agency's accountability for FNS funds.

Cost center means a pool, summary
account, objective or area established for the
accumulation of costs. Such areas include
objective organizational units, functions.
objects or items of expense, as well as
ultimate cost objective(s) including specific
costs, products, projects, contracts, programs
and other operations.

Federal agency means FNS and also any
department, agency, commission, or
instrumentalily in the executive branch of the
Federal Government which makes grants to
or contracts with State or local governments.

Payments for administrative costs means
reimbursement or advances for costs to State
agencies pursuant to any agreement whereby
FNS provides funds to carry out programs.
services, or aclivities in connection with
administration of the Food Stamp Program.
The principles and policies stated in this
Appendix as applicable to program payments
in general also apply to any State agency
obligations under a cost reimbursement type
of agreement performed by a subagency,
including contracts and subcontracts.

Food Stamp Program administration means
those activities and operations of the State
agency which are necessary to carry out the
purposes of the Food Stamp Act, including
any portion of the Program financed by the
State agency.

Local unit means any political subdivision
of government below the State level.

Other agencies of the State means
departments or agencies of the State or local
unit which provide goods, facilities, and
services to a State agency.

Subagencies means the organization or
person to which a State agency makes any
payment for acquisition of goods, materials
or services for use in administering the Food
Stamp Program and which is accountable to
the State agency for the use of the funds
provided.

Service, as used herein, means goods and
facilities, as well as services,

Supporting services means auxiliary
functions necessary to sustain the direct
effort of administering the Program. These
services may be centralized in the State
agency or in some other agency, and include
procurement, payroll, personnel functions,
maintenance and operation of space, data
processing, accounting, budgeting, auditing,
mail and messenger service, and the like.

(C) Basic guidelines.

(1) Factors affecting allowability of costs.
To be allowable under the Program, costs
must meet the following general criteria:

(a) Be necessary and reasonable for proper
and efficient administration of the Program,
be allocable thereto under these principles,
and. except as specifically provided herein,
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not be a general expense required to carry
out the overall responsibilities of State or °
local governments.

(b) Be authorized or not prohibited under
State or local laws or regulations.

(c) Conform to any limitations or
exclusions sel forth in these principles,
Federal Laws, or other governing limitations
as to types or amounts of cost items.

(d) Be consistent with policies, regulations,
and procedures that apply uniformly to both
federally assisted and other activities of the
unit of government of which the State agency
is a part.

{e) Be accorded consistent treatment
through application of generally accepted
accounting principles appropriate to the
circumstances.

(f) Not be allocable to or included as a cost
to any other federally financed program in
either the current or a prior period.

(g) Be the net of all applicable credits.

(2) Allocable costs.

{a) A cost allocable to a particular cost
objective to the extent of benefits received by
such objective.

(b} Any cost allocable to a particular
program or cost objective under these
principles may not be shifted to other Federal
programs to overcome fund deficiencies,
avoid restrictions imposed by law or grant
agreement, or for other reasons.

(c) Where an allocation of joint cost will
ultimately result in charges to the Program,
an allocation plan will be required as
prescribed in Section 1 of these principles.

(3) Applicable credits.

(a) Applicable credits refer to those
receipts or reduction of expenditure-type
transactions which offset or reduce expense
items allocable to programs as direct or
indirect costs. Examples of such transactions
are: Purchase discounts; rebates or
allowances; recoveries or indemnities on
losses; sale of publications, equipment, and
scrap; income from personal or incidental
services; and adjustments of overpayments or
erroneous charges.

(b) Applicable credits may also arise when
Federal funds are received or are available
from sources other than FNS to finance
operations or capital items donated or
financed by the Federal Government to fulfill
maltching requirements under another
program. These types of credits should
likewise be used to reduce related
expenditures in determining the rates or
amounts applicable to a given program.

(D) Composition of cost.

(1) Total cost. The total cost of a program is
comprised of the allowable direct cost
incident to its performance, plus its allocable
portion of allowable indirect costs, less
applicable credit.

(2) Classification costs. There is no
universal rule for classifying certain costs as
either direct or indirect under every
accounting system. A cost may be direct with
respect to some specific service ur function,
but indirect with respect to a program or
other ultimate cost objective. However, it is”
essential that each item of cost be treated
consistently either as a direct or an indirect
cost. Specific guides for determining direct
and indirect costs allocable under the
Program are provided in the section which
follows.

(E) Direct costs,

(1) General. Direct costs are those that can
be identified specifically with a particular
cost objective. These costs may be charged
directly to the Program, contracts, or to other
programs against which costs are finally
lodged. Direct costs may also be charged to
cost objectives used for the accumulation of
costs pending distribution in the course to
programs and other ultimate costs objectives.

(2) Application. Typical direct costs
chargeable to the Program are:

(a) Compensation of employees for the time
and effort devoted specifically to the
administration of the Program.

(b) Cost of materials acquired, consumed,
or expended specifically for the purpose of
the Program.

(c) Equipment and other approved capital
expenditures.

(d) Other items of expense incurred
specifically for efficiently and effectively
administering the Program.

(e) Service furnished specifically for the
Program by other agencies, provided such
charges are consistent with criteria outlined
in Section G of these principles.

(F) Indirect costs.

(1) General. Indirect costs are those (a)
incurred for a common or joint purpose
benefiting more than one cost objective, and
(b) not readily assignable to the cost
objectives specifically benefited, without
effort disproportionate to the result achieved.
The term indirect cost as used herein applies
to costs of this type originating in the State
agency, as well as those incurred by other
departments in supplying goods, services,
and facilities, to the State agency. To
facilitate equitable distribution of indirect
expenses to the cost objectives served, it may
be necessary to establish a number of pools
of indirect costs within a State agency or in
other agencies providing services to a State
agency. Indirect cost pools should be
distributed to benefiting cost objectives on
bases which will produce an equitable result
in consideration of relative benefits derived.

(2) State agency indirect costs. All State
agency indirect costs, including the various
levels of supervision, are eligible for
allocation to the program provided they meet
the conditions set forth in their principles. In
lieu of determining the actual amount of State
agency indirect cost allocable to the program
the following methods may be used:

(a) Predetermined fixed rates for indirect
costs. A predetermined fixed rate for
computing indirect costs applicable to
program administration may be negotiated
annually in situations where the cost
experience and other pertinent facts
available are deemed sufficient to enable the
parties to reach an informed judgment (1) as
to the probable level of indirect costs in the
State agency during the period to be covered
by the negotiated rate, and (2) that the
amount allowable under the predetermined
rate would not exceed actual indirect costs.

(b) Negotiated lump sum for overhead. A
negotiated fixed amount in lieu of indirect
costs may be appropriate under
circumstances where the benefits derived
from a State agency’s indirect services
cannot be readily determined as in the case
of a small self-contained or isolated activity.

When this method is used, a determination
should be made that the amount negotiated
will be approximately the same as the actual
indirect cost that may be incurred. Such
amounts negotiated in lieu of indirect costs
will be treated as an offset to total indirect
expenses of the State agency before
allocation to remaining activities. The base
on which such remaining expenses are
allocated should be appropriately adjusted.

(3) Limitation on indirect costs.

(a) Some Federal programs may be subject
to laws that limit the amount of indirect cost
that may be allowed. Agencies that sponsor
programs of this type will establish
procedures which will assure that the amount
actually allowed for indirect costs under each
such program does not exceed the maximum
allowable under the statutory limitation or
the amount otherwise allowable under these
principles, whichever is the smaller.

(b) When the amount allowable under a
statutory limitation is less than the amount
otherwise allocable as indirect costs under
these principles, the amount not recoverable
as indirect costs under a program may not be
shifted to another federally sponsored
program or contract,

(G) Cost incurred by other agencies of the
State.

(1) General. The cost of service provided
by other agencies may only include allowable
direct costs of the service plus a pro rata
share of allowable supporting costs and
supervision directly required in performing
the service, but not supervision of a general
nature such as that provided by the head of a
department and his staff assistants not
directly involved in operations. However,
supervision by the head of a department or
agency whose sole function is providing the
service furnished would be an eligible cost.
Supporting costs include those furnished by
other units of the supplying department or by
other agencies.

(2) Alternative methods of determining
indirect cost. In lieu of determining actual
indirect cost related to a particular service
furnished by other agencies of the State,
either of the following alternative methods
may be used provided only one method is
used for a specific service during the fiscal
year involved.

(a) Standard indirect rate. An amount
equal to ten percent of direct labor cost in
providing the service performed by other
agencies of the State (excluding overtime,
shift, or holiday premiums, and fringe
benefits) may be allowed in lieu of actual
allowable indirect cost for that service.

(b) Predetermined fixed rate. A
predetermined fixed rate for indirect cost of
the unit or activity providing service may be
negotiated as set forth in section F(2)(a) of
these principles.

(H) Cost incurred by State agency for
others. The principles provided in section G
will also be used in determining the cost of
services provided by the State agency to
another agency.

(1) Cost Allocation Plan

(1) A cost allocation will be required to
support the distribution of any indirect costs.
All costs allocable to the Food Stamp
Program under cost allocation plans will be
supported by formal accounting records
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which will substantiate the propriety of
eventual charges.

(2) There are two types of cost allocation
plans:

(a) Statewide or central service cost
allocation plan identifies and distributes the
cost of services provided by support
organizations to those departments or units
participating in Federal programs.

(b) Indirect cost proposals distribute the
administrative or joint costs incurred by the
State agency and the cost of service allocable
to it under the Statewide or central service
cost allocation plan in a ratio to all work
performed by the State agency. The process
involves applying a percentage relationship
of indirect cost to direct cost.

(3) Requirements. The cost allocation plan
of the State agency shall cover all allocated
costs of the department as well as costs to be
allocated under plans of other agencies or
organizational units which are to be included
in the costs of federally sponsored programs.
The cost allocation plans of all the agencies
rendering services to the State agency, to the
extent feasible, should be presented in a
single document.

(4) Instructions for preparation of cost
allocation plans. The Department of Health
and Human Services, in consultation with the
other Federal agencies concerned, will be
responsible for developing and issuing the
instructions for use by State agencies in
preparation of cost allocation plans. This
responsibility applies to both central support
services at the State and local government
level and indirect cost proposals of individual
State agencies.

(5) Submitting Plans for Approval

(a) Responsibility for approving cost
allocation plans for individual State agencies
has been assigned by the Office of
Management and Budget to the cognizant
Federal agency.

(b) State cost allocation plans must be
submitted to the cognizant Federalagency
within six months after the last day of the
State's fiscal year. Upon request by the State
agency, an extension of time for submittal of
the cost allocation plan may be granted by
the cognizant Federal agency. It is essential
that cost allocation plans be submitted in a
timely manner. Failure to submit the plans
when required will cause the State agency to
become delinquent. In the event a State
becomes delinquent, FNS will not provide for
the recovery of central service and indirect
costs, and such costs already made and
claimed against Food Stamp Program funds
will be subject to disallowance.

(6) Negotiation and Approval of Cost
Allocation Plans for States. The cognizant
Federal agency, in collaboration with Federal
agencies concerned, will be responsible for
negotiation, approval, and audit of cost
allocation plans.

{7) Negotiation and Approval of Cost
Allocation Plans for Local Governments. Cost
allocation plans will be retained at the local
government level for audit by the cognizant
Federal agency except in those cases where
that agency requests that cost allocation
plans be submitted to it for negotiation and
approval.

(8) A current list of cognizant Federal
agencies is maintained by the Office of
Management and Budget.

(9) Resolution of problems. The Office of
Management and Budget will lend assistance
in resolving problems encountered by Federal
agencies on cost allocation plans.

(10) Approval by FNS. FNS reserves the
right to disapprove costs not meeting the
general criteria outlined in Section C of these
principles. FNS shall promptly notify the
State agency in writing of the disapproval,
the reason for the disapproval and the
effective date. Costs incurred by State
agencies after disapproval may not be
charged to FNS unless if FNS subsequently
approves the cost.

Standards for Selected Items of Cost

A. Allowable Cost, Standards for
allowability of costs are established by
Federal Management Circular 74—4. These
standards will apply regardless of whether a
particular item of cost is treated as direct or
indirect. Failure to mention a particular item
of cost in these standards is not intended to
imply that it is either allowable or
unallowable. Rather, determination of
allowability in each case should be based on
the treatment of standards provided for
similar or related items of cost. The
allowability of the selected items of cost is
subject to the general policies and principles
as stated in Attachment A to Federal
Management Circular 74—4.

(1) Accounting. The cost of establishing
and maintaining accounting and other
information systems required for the
management of the Food Stamp Program is
allowable. This includes costs incurred by
central service agencies of the State
government for these purposes. The cost of
maintaining central accounting records
required for overall State or local government
purposes, such as appropriation and fund
accounts by the Treasurer, Comptroller, or
similar officials, is considered to be a general
expense of government and is not allowable.

(2) Advertising. Advertising media includes
newspapers, magazines, radio and television
programs, direct mail, trade papers, and the
like. The advertising costs allowable are
those which are solely for:

(a) Recruitment of personnel required for
the Program;

(b) Solicitation of bids for the procurement
of goods and services required;

(c) Disposal of scrap or surplus materials
acquired in the performance of the
agreement; and

{d) Other purposes specifically provided for
by FNS regulations or approved by FNS in
the administration of the Food Stamp
Program.

(3) Advisory Councils. Costs incurred by
State advisory councils or committees
established to carry out Food Stamp Program
goals are allowable. The cost of like
organizations is allowable when used to
improve the efficiency and effectiveness of
the Program.

(4) Audit Service. The cost of audits
necessary for the administration and
management of functions related to the
Program is allowable.

(5) Bonding. Costs of premiums on bonds
covering employees who handle Food Stamp
Program funds or food coupons are
allowable. The amount of allowable coverage

shall be limited to the anticipated maximum
amount of food stamp funds or food coupons
handled at one time by that employee.

(6) Budgeting. Costs incurred for the
development, preparation, and execution of
budgeéts are allowable. Costs for services of a
central budget office are generally not
allowable since these are costs of general
government, However, where employees of
the central budget office actively participate
in the State agency's budget process, the cost
of services identifiable to the Food Stamp
Program are allowable.

(7) Building Lease Management. The
administrative cost for lease management
which includes review of lease proposals,
maintenance of a list of available property
for lease, and related activities is allowable.

(8) Central Stores. The cost of maintaining
and operating a central stores organization
for supplies, equipment, and materials used
either directly or indirectly for the Food
Stamp Program is allowable.

(9) Communications. Communicalion costs
incurred for telephone calls or service,
telegraph, teletype service, wide area
telephone service (WATS), centrex, telpak
(tie lines), postage, messenger service and
similar expenses are allowable.

(10) Compensation For Personal Services.

(a) General. Compensation for personal
services includes all remuneration, paid
currently or accrued, for services rendered
during the period of performance in the
administration of the program including but
not necessarily limited to wages, salaries,
and supplementary compensation and
benefits as defined in Section A (13) of these
principles. The costs of such compensation
are allowable to the extent that total
compensation for individual employees: is
reasonable for the services rendered; follows
an appointment made in accordance with
State or local government laws and rules and
which meets Federal Merit System or other
requirements, where applicable; and is
determined and supported as provided in
Section A of these principles. Compensation
for employees engaged in federally-assisted
activities will be considered reasonable to
the extent that it is consistent with that paid
for similar work in other activities of the
State or local government. In cases where the
kinds of employees required for the Food
Stamp Program activities are not found in the
other activities of the State or local
government, compensation will be considered
reasonable to the extent that it is comparable
to that paid for similar work in the labor
market in which the employing government
competes for the kind of employees involved.
Compensation surveys providing data
representative of the labor market involved
will be an acceptable basis for evaluating
reasonableness.

(b) Payroll and distribution of time.
Amounts charged to the program for personal
services, regardless of whether treated as
direct or indirect costs, will be based on
payrolls documented and approved in
accordance with the generally accepted
practice of the State or local agency. Payrolls
must be supported by time and attendence or
equivalent records for individual employees.
Distribution of salaries and wages of
employees chargeable to more than one
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program or other cost objective will be
supported by appropriate time reports or
approved time study methodologies. The
method used should be included in the cost
allocation plan and should be approved by
FNS.

(11) Depreciation and Use Allowance.

(a) State agencies may be compensated for
the use of buildings, capital improvements,
and equipment through use allowances or
depreciation. Use allowances are the means
of providing compensation in lieu of
depreciation or other equivalent costs.
However, a combination of the two methods
may not be used in connection with a single
class of fixed assets.

(b) The computation of depreciation or use
allowances will be based on acquisition cost.
Where actual cost records have not been
maintained, a reasonable estimate of the
original acquisition cost may be used in the
computation. The computation will exclude
the cost of any portion of the cost of buildings
and equipment donated or borne directly or
indirectly by the Federal Government through
charges to Federal programs or otherwise,
irrespective of where title was originally
vested or where it presently resides. In
addition, the computation will also exclude
the cost of acquisition of land. Depreciation
or a use allowance on idle or excess facilities
is not allowable, except when specifically
authorized by FNS.

(c) Where the depreciation method is
followed, adequate property-records must be
maintained, and any generally accepted
method of computing depreciation may be
used. However, the method of computing
depreciation must be consistently applied for
any specific asset or class of assets for all
affected federally sponsored programs and
must result in equitable charges considering
the extent of the use of the assets for the
benefit of such programs.

(d) In lieu of depreciation, a use allowance
for buildings and improvements may be
computed at an annual rate not exceeding
two percent of acquisition cost. The use
allowance for equipment (excluding items
properly capitalized as building cost) will be
computed at an annual rate not exceeding six
and two-thirds percent of acquisition cost of
usable equipment.

(e) No depreciation or use charge may be
allowed on any assets that would be
considered as fully depreciated, provided,
however, that reasonable use charges may be
negotiated for any such assets if warranted
after taking into consideration the cost of the
facility or item involved, the estimated useful
life remaining at time of negotiation, the
effect of any increased maintenance charges
or decreased efficiency due to age, and any
other factors pertinent to the utilization of the
facility or item for the purpose contemplated.

(12) Disbursing Service. The cost of
disbursing program funds by the State
Treasurer or other designated officer is
allowable. Disbursing services cover the
processing of checks or warrants, from
preparation to redemption, including the
necessary records of accountability and
reconciliation of such records with related
cash accounts.

(13) Employee Fringe Benefits. Costs
identified are allowable to the extent that

total compensation for employees is
reasonable as defined in paragraph (10)(a) of
these principles.

(a) Employee benefits in the form of regular
compensation paid to employees during
periods of authorized absences from the job,
such as for annual leave, sick leave, court
leave, military leave, and the like, if they are
provided pursuant to an approved leave
system, and the cost thereof is equitably
allocated to all related activities, including
federally-assisted programs.

(b) Employee benefits in the form of
employers' contributions or expense for
social security, employees’ life and health
insurance plans, unemployrment insurance
coverage, workers' compensation insurance,
pension plans, severance pay, and the like,
provided such benefits are granted under
approved plans and are distributed equitably
to programs and to other activities.

(14) Employee Morale, Health And Welfare
Costs. The costs of health or first-aid clinics
and/or infirmaries, recreational facilities,
employees' counseling services, employee
information publications, and any related
expenses incurred in accordance with general
State or local policy, are allowable. Income
generated from any of these activities will be
offset against expenses.

(15) Exhibits. Costs of exhibits relating
specifically to the Food Stamp Program are
allowable.

(16) Legal Expenses. The cost of legal
expenses required in the administration of
the program is allowable. Legal services
furnished by the chief legal officer of a State
or local government or his staff solely for the
purpose of discharging his general
responsibilities as legal officer are
unallowable. Legal expenses for the
prosecution of claims against the Federal
Government is unallowable.

(17) Maintenance and Repair. Costs
incurred for necessary maintenance, repair,
or upkeep of property which neither add to
the permanent value of the property nor
appreciably prolong its intended life, but
keep it in an efficient operating condition, are
allowable.

(18) Materials and Supplies. The cost of
materials and supplies necessary to carry out
the program is allowable. Purchases made
specifically for the program should be
charged thereto at their actual prices after
deducting all cash discounts, trade discounts,
rebates, and allowances received by the
State agency. Withdrawals from general
stores or stockrooms should be charged at
cost under any recognized method of pricing
consistently applied. Incoming transportation
charges are a proper part of material cost.

(19) Memberships, Subscriptions and
Professional Activities.

(a) The cost of membership in civic,
business, technical, and professional
organizations is allowable, provided:

(i) The benefit from the membership is
related to the program,

(ii) The expenditure is for agency
membership,

(iii) The cost of the membership is
reasonably related to the value of the
services or benefits received, and

(iv) The expenditure is not for membership
in an organization which devotes a

substantial part of its activities to influencing
legislation.

(b) Reference material. The cost of books,
and subscriptions to civic, business,
professional, and technical periodicals is
allowable when related to the program.

(c) Meetings and conferences. Costs are
allowable when the primary purpose of the
meeting is the dissemination of technical
information relating to the program and they
are consistent with regular practices followed
for other activities of the State agency.

(20) Motor pools. The costs of a service
organization which provides automobiles to
user State agencies at a mileage or fixed rate
and/or provides vehicle maintenance,
inspection and repair services are allowable.

(21) Payroll preparation. The cost of
preparing payrolls and maintaining necessary
wage records is allowable.

(22) Personnel administration. Costs for the
recruitment, examination, certification,
classification, training, establishment of pay
standards, and related activities for the
program are allowable.

(23) Printing and reproduction. Cost for
printing and reproduction services necessary
for program administration including but not
limited to forms, reports, manuals, and
information literature, is allowable,
Publication costs of reports or other media
relating to program accomplishments or
results are allowable.

(24) Procurement service. The cost of
procurement service, including solicitation of
bids, preparation and award of contracts, and
all phases of contract administration in
providing goods, facilities and services for
the program is allowable.

(25) Taxes. In general, taxes or payments in
lieu of taxes which the State agency is legally
required to pay are allowable.

(26) Training and education. The cost of in-
service training, customarily provided for
employee development which directly or
indirectly benefits the program is allowable.
Out-of-service training involving extended
periods of time is allowable only when
specifically authorized by FNS.

(27) Transportation. Costs incurred for
freight, cartage, express, postage, and other
transportation costs relating either to goods
purchased, delivered, or moved from one
location to another are allowable.

(28) Travel. Travel costs are allowable for
expenses for transportation, lodging,
subsistence, and related items incurred by
employees who are in travel status on official
business incident to the program. Such costs
may be charged on an actual basis, on a per
diem or mileage basis in lieu of actual costs
incurred, or on a combination of the two. The
charges must be consistent with those
normally allowed in like circumstances in
nonfederally sponsored activities. The
difference in cost between first-class air
accommodations and less-than-first-class air
accommodations is unallowable except when
less-than-first-class air accommodations are
not reasonably available. Notwithstanding
the provisions of paragraphs C (7) and (10),
travel costs of officials covered by those
paragraphs, when specifically related to grant
programs, are allowable with the prior
approval of a grantor agency.

B. Costs allowable with approval of FNS
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(1) General-Acquisition requirement. A
State shall obtain prior written approval from
FNS when it plans to acquire ADP equipment
or services that it anticipates will have total
acquisition costs of $100,000 or more in
Federal and State funds over a 12-month
period, or $200,000 or more in Federal or State
funds for the total acquisition. A State shall
also obtain prior written approval from FNS
when it plans to acquire noncompetitively
from a commercial source ADP equipment or
services that cost more than $25,000 in
Federal and State funds. A State shall notify
FNS when it plans to acquire ADP equipment
or services that will cost $25,000 to $100,000
over a 12-month period in Federal and State
funds. The State shall send the prior notice of
acquisition to FNS 60 days before the
planned acquisition.

(2) Definitions.

(a) “Acceptance documents” means written
evidence of satisfactory completion of an
approved phase of work or contract, and
acceptance thereof by the State agency.

(b) “Advance Planning Document” or
“APD"” means a written plan of action to
acquire the proposed APD services, system,
or equipment. The APD must contain a
statement of needs and objectives:

(i) The feasibility study;

(ii) A preliminary cost/benefit analysis
including lease/purchase options;

(iii) A personnel resource statement
indicating availability of qualified and
adequate staff including a project director to
accomplish the project objectives;

{iv) A detailed description of the nature
and scope of the activities to be undertaken
and the methods to be used:;

(v) A proposed schedule;

(vi) A proposed budget; and

(vii) A statement indicating the period of
time for which the services, system, or
equipment described are expected to be used;
for integrated computer systems, a statement
of the percentage allocated to FNS and a
breakdown or explanation of how the
percentage was determined.

(c) “Automatic Data Processing” or “ADP"
means data processing performed by a
system of electronic or electrical machines so
interconnected and interacting as to minimize
the need for human assistance or
intervention.

(d) “Automatic Data Processing
equipment” or “ADP equipment” means:

(i) Electronic digital computers, regardless
of size, capacity, or price, that accept data
input, store data, perform calculations, and
other processing steps, and prepare
information;

(ii) All peripheral or auxiliary equipment
used in support of electronic computers
whether selected and acquired with the
computer or separately;

(iii) Data transmission or communications
equipment that is selected and acquired
solely or primarily for use with a
configuration of ADP equipment which
includes an electronic computer; and

(iv) "Data input equipment’ means
equipment used to enter data directly or
indirectly into an electronic digital computer;
peripheral or auxiliary equipment; or data
lransmission or communication equipment.

(e) “Automatic Data Processing services"
or “ADP services" means:

(i) Services to operate ADP equipment,
either by private sources, or by employees of
the State agency. or by State or local
organizations other than the State agency;
and/or

(ii) Services provided by private sources or
by employees of the State agency or by State
and local organizations other than the State
agency to perform such tasks as feasibility
studies, system studies, system design efforts,
development of system specifications, system
analysis, programming and system
implementation.

(f) “Data processing" means the
preparation of source media containing data
or basic elements of information and the use
of such source media according to precise
rules of procedures to accomplish such
operations as classifying, sorting, calculating,
summarizing, recording and transmitting.

(8) “Feasibility study” means a preliminary
study to determine whether it is sufficiently
probable that effective and efficient use of
ADP equipment or systems can be made to
warrant the substantial investment of staff,
time, and money. The study shall project for a
three year period the requirements for ADP
equipment, services, and systems.

(h) “Request for proposal” or “RFP" means
the document used for public solicitations of
competitive proposals from qualified sources
as outlined in 7 CFR 277.14.

(i) “Service agreement” means a document
signed by the State or local agency and a
second State or local organization providing
ADP services to the State or local agency
which: (i) Identifies those ADP services to be
provided by the provider agency;

(ii) Includes, preferably as an amendable
attachment, a schedule of changes for each
identified ADP service, and a certification
that these charges apply equally to all users;

(iii) Includes a description of the method(s)
of accounting for the services rendered under
the agreement and computing services
changes;

(iv) Includes assurances that services
provided shall be timely and satisfactory; and
(v) Requires the provider agency to obtain

prior State agency approval and to follow
competitive procurement procedures
equivalent to those contained in 7 CFR 277.14
for the acquisition of any ADP services in
support of or in addition to the service
agreement,

(i) “Software” means a set of computer
programs, procedures, and associated
documentation by which ADP equipment is
used and operated.

(k) “System design’ means the putting
together of a new or more efficient ADP
system which avoids the deficiencies and
discrepancies in the old system.

(1) “System specifications” means
information about the new ADP system—
such as workload descriptions, input data,
information to be maintained and processed,
data processing techniques, and output data
which is required to determine the ADP
equipment and software necessary to
implement the system design.

(m) “System study” means the examination
of existing information flow and operational
procedures within an organization to
determine how to provide more timely,
accurate, and meaningful information for

management decision-making and to develop
new or improved ADP systems to service,
control and coordinate the activities of the
organization to improve operational
efficiency. The study essentially consists of
three basic phases: data gathering or
investigation of the present system and new
information requirements; analysis of the
data gathered in the investigation; and
synthesis, or refitting, of the parts and
relationships uncovered through the analysis
into an efficient system.

(3) Obtaining approval. Prior approval by
FNS is required for costs of ADP equipment
or ADP services in support of the Food Stamp
Program which exceed $100,000 in combined
Federal and State funds per project. Requests
for Approvals must be forwarded through the
State agency prior to submittal to FNS.
Approval by FNS will be based on a review
of the studies conducted by or for the agency
that will justify the acquisition of the
proposed ADP equipment or ADP services.
Written approval or the Advance Plannin
Document must be obtained from FNS by the
State agency prior to entering into
contractual agreements or making any other
commitment for acquisition of ADP
equipment or ADP services.

(4) Approval by the State agency. Approval
by the State agency is required for all
documents specified in this regulation prior to
submittal for FNS approval. In addition, State
agency approval is also required for those
acquisitions of ADP equipment and ADP
services not requiring prior approval by FNS.

(5) Competlitive procurement. Acquisition
of ADP equipment and purchase of ADP
services shall be based on competitive
procurement procedures specified in 7 CFR
277.14 when Food Stamp Program funds are
involved. State agency officials responsible
for such procurement will ensure that formal
advertising is the method of procurement
unless the conditions for negotiation in 7 CFR
277.14 are met. Notwithstanding the existence
of circumstances justifying negotiation,
competitive procurement shall be obtained to
the maximum extent practicable. The
competitive procurement policy shall be
applicable except for ADP services provided
by the agency itself, or by other State or local
agencies.

(6) Submittal of documents.

{a) Prior to claiming funding under the Food
Stamp Program the State agency will be
required to submit:

(i) The Advance Planning Document;

(ii) The Service Agreement (when data
processing services are to be provided by a
State central data processing facility or by
another State or local agency);

(iii) The Request for Proposal, prior to its
issuance when service or equipment
proposals are being solicited from
commercial sources; and

(iv) The Contract, prior to signature of the
contracting officer when services or
equipment are to be acquired commercially.

(b) Voluntary submittal, or when requested
by FNS, will be made of:

(i) The system study,

(ii) The system design,

(iii) The system specifications,

(iv) The acceptance document.

(7) Methods for charging costs. Methods
and procedures for properly charging the
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costs of all systems whether acquired from
public or private sources shall be in
accordance with this regulation and
applicable FNS instructions.

(8) Access. Access to the system by FNS in
all of its aspects, including design,
development, and operation, including work
performed by any source, and including cost
records of contractors and subcontractors,
shall be made available by the State at
intervals as are deemed necessary by FNS to
determine whether the conditions for
approval are being met and to determine the
efficiency, economy and effectiveness of the
system, Failure to provide full access by
appropriate State and Federal
representatives to all parts of the system
shall result in termination of Food Stamp
Program funds in the costs of the system and
its operation.

(9) Ownership rights.

(a) Software. The State will have all
ownership rights in software or modification
thereof and associated documentation
designed, developed or installed with Food
Stamp Program funds except that FNS
reserves a royalty-free, nonexclusive license
to reproduce, publish, or otherwise use, and
to authorize others to do so, such software,
modification and documentation. Proprietary
software which is provided at established
catalog or market prices and sold or leased to
the general public shall not be subject to the
ownership provisions of this section.

(b) Automatic data processing equipment.
The policies and procedures governing title,
use and disposition of property purchased
with Food Stamp Program funds, which are
covered in 7 CFR 277.13 are applicable to
automatic data processing equipment.

(10) Use of ADP system. ADP systems
designed, developed or installed with Food
Stamp Program funds shall be used for a
period of time consistent with the Advance
Planning Document as approved, or which
FNS shall determine is sufficient to justify the
Federal funds invested.

(11) Basis for continued Federal Financial
Participation. Periodic onsite surveys and
reviews of State and local agency ADP
methods and practices may be conducted by
or for FNS to determine the adequacy of such
methods and practices and to assure that
ADP equipment and services are utilized for
the purposes for which Federal funds were
authorized. Such surveys may include:

(a) Pre-installation readiness. A pre-
installation survey including an onsite
evaluation of the physical site and the State
agency’s readiness to use the proposed ADP
services, equipment or system when installed
and operational.

(b) Post-installation. A review conducted
after installation of ADP equipment or
systems to assure that the objectives for
which Federal Financial Participation was
approved is being accomplished,

(c) Utilization. A continuing review of ADP
facilities to determine whether or not the
ADP equipment or services are being
efficiently and effectively utilized in support

of the Food Stamp Program. Should FNS
determine from such surveys or reviews or
otherwise that the State agency has
improperly used Food Stamp Program funds,
funding may be invoked. Such termination
would be limited to the costs of the data
processing services or equipment in question
as specified in the written notification of
termination by FNS.

(12) Application of this Section. The
conditions of this section apply for initial and
continuing authority to claim Food Stamp
Program funding for automatic data
processing services and equipment. Due to
the nature of the procurement of ADP
equipment and services, approved cost
allocation plans will not be valid unless
documentation required under B(1) of this
Section is submitted and approvals are
obtained.

(13) Building space and related facilities.
The cost of space in privately or publicly
owned buildings used for the benefit of the
Program is allowable subject to the following
conditions.

(a) The total cost of space, whether in a
privately or publicly owned building, may not
exceed the rental cost of comparable space
and facilities in a privately owned building in
the same locality.

{(b) The cost of space may not be charged to
FNS for periods of nonoccupancy, without
authorization of FNS.

(i) Rental Cost. The rental cost of space in
a privately-owned building is allowable.

(ii) Maintenance and operation. The cost of
utilities, insurance, security, janitorial
services, elevator service, upkeep of grounds,
normal repairs and alterations and the like,
are allowable to the extent they are not
otherwise included in rental or other charges
for space.

(iii) Rearrangements and alterations. Costs
incurred for rearrangement and alteration of
facilities required specifically for the program
or those that materially increase the value or
useful life of the facilities (Section B(3) of
these principles) are allowable when
specifically approved by FNS.

(iv) Depreciation and use allowances on
publicly owned buildings. These costs are
allowable as provided in paragraph A(11) of
these principles.

(v) Occupancy of space under rental-
purchase or a lease with option-to-purchase
agreement. The cost of space procured under
such arrangements is allowable when
specifically approved by FNS,

(14) Capital expenditures. The cost, net of
any credits, of facilities, equipment, other
capital assets, and repairs which materially
increase the value or useful life of capital
assets, and/or of nonexpendable personal
property, having a useful life of more than
one year and a net acquisition costy of more
than $5,000 per unit after allocation to FNS as
projected for one year after purchase, is
allowable when such procurement is
specifically approved by FNS. No such
approval shall be granted unless the State

agency shall demonstrate to FNS that such a
cost is: .

(a) Necessary and reasonable for proper
and efficient administration of the program,
and allocable thereto under the principles
provided herein; and

(b) That procurement of such item or items
has been or will be made in accordance with
the standards set out in 277.14. In no case
shall such a cost become a program charge
against FNS prior to approval in writing by
FNS of the procurement and the cost. When
assets acquired with Food Stamp funds are (i)
sold, (ii) no longer available for use in a
Federally-sponsored program, or (iii) used for
purposes not authorized by FNS, FNS's equity
in the asset will be refunded in the same
proportion as Federal participation in its cost.
In case any assets are traded on new items,
only the net cost of the newly acquired assets
is allowable.

(15) Insurance.

{a) Cost of insurance to secure the State
agency against financial losses involved in
the acceptance, storage, and issuance of food
coupons and ATP cards is allowable with
FNS approval.

(b) Costs of other insurance in connection
with the general conduct of activities are
allowable subject to the following limitations:

(i) Types and extent and cost of coverage
will be in accordance with general State or
local government policy and sound business
practice.

(ii) Costs of insurance or contributions to
any reserve covering the risk of loss of, or
damage to, Federal government property are
unallowable except to the extent that FNS
approves such cost.

(18) Management Studies. The cost of
management studies to improve the
effectiveness and efficiency of program
management for the Food Stamp Program is
allowable. However, FNS must approve cost
in excess of $2,500 for studies performed by
outside consultants or agencies other than
the State agency.

(17) Preagreement costs. Costs incurred
prior to the effective date of approval of the
amended indirect cost proposal or the revised
Statewide cost allocation plan, whether or
not they would have been allowable
thereunder if incurred after such date, are
allowable only when subsequently provided
for in the plan or approved indirect cost
proposal.

(18) Professional services. Cost of
professional services rendered by individuals
or organizations not a part of the State
agency is allowable. Prior authorization must
be obtained from FNS for cost exceeding a
total of $2,500.

(19) Proposal costs. Costs of preparing
indirect cost proposals or amendments for
allocating, distributing, and implementing
provisions for payment of portions of the
costs of administering the Food Stamp
Program by the State agency are allowable.

(20) Cost incurred by Agencies other than
the State. The cost of services provided by
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other agencies (including municipal
governments) may only include allowable
direct costs plus a pro rata share of allowable
supporting costs and supervision directly
required in performing the service. Allowable
supporting costs are those services which
may be centralized and includes such
functions as procurement, payroll, personnel
services, maintenance and operation of
space, data processing, accounting,
budgeting, auditing, mail and messenger
service and the like. Supervision costs will
not include supervision of a general nature
such as that provided by the head of a
department and his staff assistants not
directly involved in the operation of the
program. In lieu of determining actual
indirect cost related to a particular service
performed by another agency, either of the
following alternative methods may be used
during the fiscal year involved and is
specifically provided for in the indirect cost
proposal:

(a) Standard indirect rate equal to ten
percent of direct labor cost in providing the
service (excluding overtime, shift or holiday
premiums, and fringe benefits) may be
allowed in lieu of actual allowable cost.

(b) A predetermined fixed rate for indirect
cost of the unit or activity providing service
may be negotiated.

C. Unallowable costs. The following costs
shall not be allowable:

(1) Costs of determining Food Stamp
eligibility incidental to the determination of
AFDC eligibility are not chargeable to FNS.

(2) Bad debts. Any losses arising from
uncollectable accounts or other claims, and
related costs, are unallowable.

(3) Contingencies. Contributions to a
contingency reserve or any similar provision
for unforeseen events are unallowable,

(4) Contributions and donations.
Unallowable.

(5) Entertainment. Costs whose purpose is
for amusement, social activities, and
incidental costs relating thereto, such as
meals, beverages, lodgings. rentals,
transportation, and gratuities are
unallowable.

(8) Fines and penalties. Costs resulting
from violations of or failure to comply with
Federal, State and local laws and regulations
are unallowable.

(7) Governor's expenses. The salaries and
expenses of the Office of the Governor of a
State or the chief executive of a political
subdivision are considered a cost of general
State or local government and are
unallowable. However, for a federally-
recognized Indian tribal government, only
that portion of the salaries and expenses of
the office of the chief executive that is a cost
of general government is unallowable. The
portion of salaries and expenses directly
attributable to managing and operating
programs is allowable.

(8) Indemnification. The cost of
indemnifying the State against liabilities to
third parties and other losses not
compensated by insurance is unallowable.

(9) Interest and other financial costs.

Interest on borrowings, bond discounts, cost
of financing and refinancing operations, and
legal and professional fees paid in connection
therewith, are unallowable.

(10) Legislative expenses. Salaries and
other expenses of the State legislature or
similar local governmental bodies are
unallowable.

(11) Losses. Losses which could have been
covered by permissible insurance are
unallowable.

(12) Underrecovery of cost under
agreements. Any excess of cost over Federal
contribution under one agreement is
unallowable under another agreement.

(13) The acquisition of land or buildings is
an unallowable cost.

Note.—The reporting and recordkeeping
requirement contained in this rule are being
submitted for approval by the Office of
Management and Budget in accordance with
the Federal Reports Act of 1942. The
reporting and recordkeeping requirements
may be subject to revision prior to
implementation if the requirements as
presently formulated are not approved
without change by OMB.

(91 Stat. 958 (7 U.S.C. 2011-2027))

(Catalog of Federal Domestic Assistance
Program No. 10551 Food Stamp)

Dated: December 22, 1980.
Carol Tucker Foreman,
Assistant Secretary.

[FR Doc. 80-40407 Filed 12-29-80; 8:45 am)
BILLING CODE 3410-30-M

Agricultural Marketing Service

7 CFR Part 910
[Lemon Regulation 285]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Serices,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period December 28-January
3, 1981. Such action is needed to provide
for orderly marketing of fresh lemons for
this period due to the marketing
situation confronting the lemon industry.

EFFECTIVE DATE: December 28, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The

agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

This action is consistent with the
marketing policy for 1980-81 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 8, 1980. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, ‘Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
December 22, 1980, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is good.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a 60
day comment period as recommended in
E.O. 12044, and that it is impracticable
and contrary to the public interest to
give preliminary notice, engage in public
rulemaking, and postpone the effective
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Section 910.585 is added as follows:

§910.585 Lemon Regulation 285.

(a) The quantity of lemons grown in
California and Arizona which may be
handled during the period December 28,
1980, through January 3, 1981, is
established at 210,000 cartons.

(b) As used in this section, “handled”
and “carton(s)" mean the same as
defined in the marketing order.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C,
601-674)
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Dated: December 23, 1980.
Charles R. Brader,
Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
|FR Doc. 80-40454 Filed 12-23-80; 2:00 pm)
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 78

Brucellosis Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: These amendments add the
county of Lipscomb in Texas, to the list
of Modified Certified Brucellosis Areas
and delete it from the list of Certified
Burcellosis-Free Areas because it has
been determined that this county now
qualifies only as a Modified Certified
Brucellosis Area. The effect of this
action will provide for more restrictions
on cattle moved interstate from this
area. These amendments also add the
county of Vernon in Missouri to the list
of Modified Certified Brucellosis Areas
and delete such county from the list of
Noncertified Areas because it has been
determined that this county now
qualifies as a Modified Certified
Brucellosis Area. The effect of this
action will provide for less restrictions
on cattle moved interstate from this
area.
EFFECTIVE DATE: December 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Dr. A. D. Robb, USDA, APHIS, VS,
Room 805, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8713.
SUPPLEMENTARY INFORMATION: A
complete list of Brucellosis Areas
was published in the Federal Register
(45 FR 44253-44256) effective July 1,
1980. These amendments update the
complete list. These amendments add
the county of Lipscomb in Texas to the
list of Modified Certified Brucellosis
Areas in § 78.21 and delete it from the
list of Certified Brucellosis-Free Areas in
§ 78.20, because it has been determined
that it now qualifies only as a Modified
Certified Brucellosis Area as defined in
§ 78.1(m) of the regulations. These
amendments add the county of Vernon
in Missouri to the list of Modified
Certified Brucellosis Areas in § 78.21
and delete such county from the list of
Noncertified Areas in § 78.22 because it
has been determined that such county
now qualifies as a Modified Certified
Brucellosis Area.

Accordingly. §§ 78.20, 78.21, and 78.22
of Part 78, Title 9, Code of Federal

Regulations, designating Certified
Brucellosis-Free Areas, Modified
Certified Brucellosis Areas, and
Noncertified Areas, respectively, are
revised to read as follows:

§ 78.20 Certified Brucellosis-Free Areas.

The following states, or specified
portions thereof, are hereby designated
as Certified Brucellosis-Free Areas:

(a) Entire States.

Arizona, California, Colorado,
Connecticut, Delaware, Hawaii, lowa,
Indiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Montana, Nevada, New Hampshire,
New Jersey, New York, North Carolina,
North Dakota, Ohio, Oregon,
Pennsylvania, Rhode Island, South
Carolina, Vermont, Vriginia,
Washington, West Virginia, Wisconsin,
Wyoming, Virgin Islands.

(b) Specific Counties Within States.

Alabama. Dale, Geneva.

Arkansas. Baxter, Bradley, Columbia,
Crittenden, Dallas, Drew, Fulton,
Garland, Grant, Jefferson, Marion,
Monroe, Montgomery, Newton,
Ouachita, Stone, Union, Woodruff.

Florida. Baker, Bay, Calhoun, Citrus,
Dixie, Franklin, Holmes, Jackson, Leon,
Liberty, Monroe, Okaloosa, Santa Rosa,
Seminole, St. Johns, Taylor, Wakulla,
Walton.

Georgia. Appling, Atkinson, Bacon,
Banks, Brantley, Bryan, Bulloch, Burke,
Butts, Camden, Candler, Charlton,
Chatham, Chattahoochee, Clarke,
Clayton, Cook, Crawford, De Kalb,
Echols, Effingham, Evans, Fannin,
Franklin, Glascock, Glynn, Greene,
Habersham, Jeff Davis, Johnson, Lanier,
Laurens, Liberty, Long, McIntosh,
Monroe, Peach, Rabun, Richmond,
Screven, Stephens, Taylor, Toombs,
Treutlen, Twiggs, Upson, Ware, Wayne,
Wheeler, White, Wilkinson.

Idaho. Ada, Adams, Bannock, Bear
Lake, Benewah, Bingham, Blaine, Boise,
Bonner, Bonneville, Boundary, Butte,
Camas, Canyon, Caribou, Clark,
Clearwater, Custer, Elmore, Gem, Idaho,
Kootenai, Latah, Lemhi, Lewis,
Minidoka, Nez Perce, Owyhee, Payette,
Power, Shoshone, Teton, Valley,
Washington.

Ilinois. Adams, Alexander, Bond,
Boone, Brown, Bureau, Calhoun, Carroll,

Cass, Champaign, Christian, Clark, Clay,

Clinton, Coles, Cook, Crawford,
Cumberland, De Kalb, DeWitt, Douglas,
Du Page, Edgar, Edwards, Effingham,
Fayette, Ford, Franklin, Fulton, Gallatin,
Greene, Grundy, Hamilton, Hancock,
Hardin, Henderson, Henry, Iroquois,
Jackson, Jasper, Jefferson, Jersey,
Johnson, Kane, Kankakee, Kendall,
Knox, Lake, La Salle, Lawrence, Lee,
Livingston, Logan, Macon, Macoupin,

Madison, Marion, Marshall, Mason,
Massac, McDonough, McHenry,
McLean, Menard, Mercer, Monroe,
Montgomery, Morgan, Moultrie, Ogle,
Peoria, Perry, Piatt, Pike, Pope, Pulaski,
Putnam, Randolph, Richland, Rock
Island, St. Clair, Saline, Sangamon,
Schuyler, Scott, Shelby, Stark,
Stephenson, Tazewell, Union, Vermilion,
Wabash, Warren, Washington, Wayne,
White, Whiteside, Will, Williamson,
Winnebago, Woodford.

Kansas. Anderson, Barber, Bourbon,
Brown, Chase, Chautauqua, Cherokee,
Cheyenne, Clark, Coffey, Comanche,
Crawford, Decatur, Dickinson,
Doniphan, Douglas, Edwards, Ellsworth,
Finney, Ford, Geary, Gove, Graham,
Grant, Gray, Greeley, Hamilton, Harvey,
Haskell, Hodgeman, Jewell, Johnson,
Kearney, Kingman, Kiowa, Labette,
Lane, Leavenworth, Lincoln, Logan,
Marion, Marshall, Meade, Miami,
Mitchell, Ness, Norton, Osage, Osborne,
Pawnee, Phillips, Pottawatomie, Pratt,
Rawlins, Republic, Riley, Rooks, Rush,
Saline, Scott, Seward, Shawnee,
Sheridan, Sherman, Smith, Stanton,
Stevens, Sumner, Thomas, Trego,
Wabaunsee, Wallace, Washington,
Wichita, Wilson, Woodson, Wyandotte.

Kentucky. Bell, Breathitt, Campbell,
Clay, Floyd, Harlan, Johnson, Kenton,
Knott, Knox, Lawrence, Lee, Leslie,
Letcher, Lewis, Magoffin, Martin,
McCreary, Minifee, Morgan, Owsley,
Pendleton, Perry, Pike, Robertson,
Trimble, Whitley, Wolfe.

Mississippi. Harrison.

Missouri. Audrain, Dunklin,
Gasconade, Hickory, Lewis, Moniteau,
Montgomery, Perry, Platte, Pulaski, St.
Louis, Schuyler, Shelby. -

Nebraska. Banner, Box Butte, Burt,
Chase, Cheyenne, Clay, Colfax, Cuming,
Dakota, Deuel, Dodge, Douglas, Dundy,
Franklin, Hitchcock, Jefferson,
Lancaster, Nuckolls, Perkins, Saline,
Seward, Sioux, Stanton, Thayer,
Thurston, Washington, Wayne.

New Mexico. Catron, Colfax, De Baca,
Dona Ana, Grant, Guadalupe, Harding,
Hidalgo, Lincoln, Los Alamos, Luna,
McKinley, Mora, Otero, Quay, Rio
Arriba, Sandoval, San Juan, San Miguel,
Santa Fe, Sierra, Socorro, Taos,
Torrance, Union, Valencia.

Oklahoma. Alfalfa, Cimarron, Custer,
Ellis, Jackson, Woodward.

South Dakota. Aurora, Beadle,
Bennett, Bon Homme, Brookings, Brown,
Brule, Buffalo, Butte, Campbell, Charles
Mix, Clark, Clay, Codington, Corson,
Custer, Davison, Day, Deuel, Dewey,
Douglas, Edmunds, Fall River, Grant,
Gregory, Haakon, Hamlin, Hand,
Hanson, Harding, Hughes, Hutchison,
Hyde, Jackson, Jerauld, Kingsbury, Lake,
Lawrence, Lincoln, Lyman, Marshall,
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McCook, McPherson, Meade, Mellette,
Miner, Minnehaha, Moody, Pennington,
Perkins, Potter, Roberts, Sanborn,
Shannon, Spink, Sully, Todd, Tripp,
Turner, Union, Walworth, Washabaugh,
Yankton, Ziebach.

Tennessee. Anderson, Blount,
Campbell, Carter, Claiborne, Fentress,
Grainger, Hamblen, Hancock, Johnson,
Knox, Lake, Lewis, Meigs, Morgan,
Perry, Polk, Roane, Robertson, Scott,
Sequatchie, Sevier, Sullivan, Unicoi,
Union, Van Buren.

Texas. Armstrong, Bandera, Borden,
Brewster, Childress, Comal, Crane,
Culberson, Ector, Gillespie, Glasscock,
Gray, Hansford, Hartley, Hempill,
Hudspeth, Hutchinson, Irion, Jeff Davis,
Kendall, Kerr, Kimble, Llano, Loving,
Martin, Mason, Menard, Midland,
Moore, Newton, Ochiltree, Pecos,
Presidio, Reagan, Real, Roberts,
Schleicher, Sherman, Sterling, Sutton,
Terrell, Tom Green, Val Verde, Ward,
Winkler, Yoakum.

Utah. Beaver, Cache, Carbon, Daggett,
Davis, Duchesne, Emery, Grand, Iron,
Juab, Kane, Millard, Morgan, Piute, Rich,
Salt Lake, San Juan, Sanpete, Sevier,
Summit, Tooele, Uintah, Utah, Wasatch,
Washington, Wayne, Weber.

Puerto Rico. Adjuntas, Aguada,
Aguadilla, Aguas Buenas, Aibonito,
Anasco, Arroyo, Barceloneta,
Barranquitas, Bayamon, Cabo Rojo,
Caguas, Canovanas (Loiza), Catano,
Cayey, Ceiba, Ciales, Cidra, Coamo,
Comerio, Corozal, Culebra, Dorado,
Fajardo, Guanica, Guayama, Guaynabo,
Guayanilla, Hormigueros, Humacao,
Jayuya, Juana Diaz, Juncos, Lajas, Leres,
Las Marias, Luquillo, Manati, Maricao,
Maunabo, Mayaguez, Moca, Naranjito,
Orocovis, Patillas, Penuelas, Ponce,
Rincon, Rio Grande, Rio Piedras,
Sabana Grande, Salinas, San German,
San Juan, San Lorenzo, Santa Isabel,
Toa Alta, Toa Baja, Trujillo Alto,
Utuado, Vega Alta, Vega Baja, Vieques,
Villalba, Yabucoa, Yauco.

§78.21 Modified Certified Brucellosis
Areas.

The following States, or specified
portions thereof, are hereby designated
as Modified Certified Brucellosis Areas:

(a) Entire States. Alaska.

(b) Specific Counties Within States.

Alabama. Autauga, Baldwin, Barbour,
Bibb, Blount, Bullock, Butler, Calhoun,
Chambers, Cherokee, Chilton, Choctaw,
Clarke, Clay, Cleburne, Coffee, Colbert,
Conecuh, Coosa, Covington, Crenshaw,
Cullman, Dallas, De Kalb, Elmore,
Etowah, Escambia, Fayette, Franklin,
Greene, Hale, Henry, Houston, Jackson,
Jefferson, Lamar, Lauderdale, Lawrence,
Lee, Limestone, Lowndes, Macon,
Madison, Marengo, Marion, Marshall,

Mobile, Monroe, Montgomery, Morgan,
Perry, Pickens, Pike, Randolph, Russell,
St. Clair, Shelby, Sumter, Talladega,
Tallapoosa, Tuscaloosa, Walker,
Washington, Wilcox, Winston.

Arkansas. Arkansas, Ashley, Benton,
Boone, Calhoun, Carroll, Chicot, Clark,
Clay, Cleburne, Cleveland, Conway,
Craighead, Crawford, Cross, Desha,
Faulkner, Franklin, Greene, Hempstead,
Hot Spring, Howard, Independence,
Izard, Jackson, Johnson, Lafayette,
Lawrence, Lee, Lincoln, Little River,
Logan, Lonoke, Madison, Miller,
Mississippi, Nevada, Perry, Phillips,
Pike, Poinsett, Polk, Pope, Prairie,
Pulaski, Randolph, Saline, Scott, St.
Francis, Searcy, Sebastian, Sevier,
Sharp, Van Buren, Washington, White,
Yell.

Florida. Alachua, Bradford, Brevard,
Broward, Clay, Collier, Columbia, Dade,
De Sota, Duval, Escambia, Flagler,
Gadsden, Gilichrist, Glades, Gulf,
Hamilton, Hendry, Hernando,
Hillsborough, Indian River, Jefferson,
Lafayette, Lake, Lee, Levy, Madison,
Manatee, Marion, Martin, Nassau,
Orange, Osceola, Palm Beach, Pasco,
Pinellas, Polk, Putnam, St. Lucie,
Sarasota, Sumter, Suwanee, Union,
Volusia, Washington.

Georgia. Baker, Baldwin, Barrow,
Bartow, Ben Hill, Berrien, Bibb,
Bleckley, Brooks, Calhoun, Carroll,
Catoosa, Chattooga, Cherokee, Clay,
Clinch, Cobb, Coffee, Colquitt,
Columbia, Coweta, Crisp, Dade,
Dawson, Decatur, Dodge, Dooly,
Dougherty, Douglas, Early, Elbert,
Emanuel, Fayette, Floyd, Forsyth,
Fulton, Gilmer, Gordon, Grady,
Gwinnett, Hall, Hancock, Haralson,
Harris, Hart, Heard, Henry, Houston,
Irwin, Jackson, Jasper, Jefferson, Jenkins,
Jones, Lamar, Lee, Lincoln, Lowndes,
Lumpkin, Macon, Madison, Marion, -
McDuffie, Meriwether, Miller, Mitchell,
Montgomery, Morgan, Murray,
Muscogee, Newton, Oconee, Oglethorpe,
Paulding, Pickens, Pierce, Pike, Polk,
Pulaski, Putnam, Quitman, Randolph,
Rockdale, Schley, Seminole, Spalding,
Stewart, Sumter, Talbot, Taliaferro,
Tattnall, Telfair, Terrell, Thomas, Tift,
Towns, Troups, Turner, Union, Walker,
Walton, Warren, Washington, Webster,
Whitfield, Wilcox, Wilkes, Worth,

Idaho. Cassia, Franklin, Fremont,
Gooding, Jefferson, Jerome, Lincoln,
Madison, Oneida, Twin Falls,

llinois. Jo Daviess.

Kansas. Allen, Atchison, Barton,
Butler, Cloud, Cowley, Elk, Ellis,
Franklin, Greenwood, Harper, Jackson,
Jefferson, Linn, Lyon, McPherson,
Montgomery, Morris, Morton, Nemaha,
Neosho, Ottawa, Reno, Rice, Russell,
Sedgwick, Stafford.

Kentucky. Adair, Allen, Anderson,
Ballard, Barren, Bath, Boone, Bourbun,
Boyd, Boyle, Bracken. Breckinridge.
Bullitt, Butler, Caldwell, Calloway,
Carlisle, Carroll, Carter, Casey,
Christian, Clark, Clinton, Crittenden,
Cumberland, Daviess, Edmonson, Elliott,
Estill, Fayette, Fleming, Franklin, Fulton,
Gallatin, Garrard. Grant, Graves,
Grayson, Green, Greenup, Hancock,
Hardin, Harrison, Hart, Henderson,
Henry, Hickman, Hopkins, Jackson,
Jefferson, Jessamine, Larue, Laurel,
Lincoln, Livingston, Logan, Lyon,
Madison, Marion, Marshall, Mason,
McCracken, McLean, Meade, Mercer,
Metcalfe, Monroe, Montgomery,
Muhlenberg, Nelson, Nicholas, Ohio,
Oldham, Owen, Powell, Pulaski,
Rockcastle, Rowan, Russell, Scott,
Shelby, Simpson, Spencer, Taylor, Todd,
Twigg, Union, Warren, Washington,
Wayne, Webster, Woodford.

Louisiana. Acadia, Allen, Ascension,
Assumption, Avoyelles, Beauregard,
Bienville, Bossier, Caddo, Calcasieu,
Caldwell, Catahoula, Claiborne,
Concordia, De Soto, East Baton Rouge,
East Carroll, East Feliciana, Evangeline,
Franklin, Grant, Iberia, Iberville,
Jackson, Jefferson, Jefferson Davis,
Lafayette, La Salle, Lincoln, Livingston,
Madison, Morehouse, Natchitoches,
Orleans, Ouachita, Plaquemines, Pointe
Coupee, Rapides, Red River. Richland,
Sabine, St. Bernard, St. Charles, St.
Helena, St. James, St. John The Baptist,
St. Landry, St. Martin, St. Mary, St.
Tammany, Tangipahoa, Tensas,
Terrebonne, Union, Vermilion, Vernon,
Washington, Webster, West Baton
Rouge, West Carroll, West Feliciana,
Winn.

Mississippi, Adams, Alcorn, Amite,
Attala, Benton, Bolivar, Calhoun,
Carroll, Chickasaw, Choctaw,
Claiborne, Clarke, Clay, Coahoma,
Copiah, Covington, De Soto, Forrest,
Franklin, George, Greene, Grenada,
Hancock, Hinds, Holmes, Humphreys,
Issaquena, Itawamba, Jackson, Jasper,
Jefferson, Jefferson Davis, Jones,
Kemper, Lafayette, Lamar, Lauderdale,
Lawrence, Leake, Lee, LeFlore, Lincoln,

- Lowndes, Madison, Marion, Marshall,

Monroe, Montgomery, Neshoba,
Newton, Noxube, Oktibbeha, Panola,
Pearl River, Perry, Pike, Pontotoc,
Prentiss, Quitman, Rankin, Scott,
Sharkey, Simpson, Smith, Stone,
Sunflower, Tallahatchie, Tate, Tippah,
Tishimingo, Tunica, Union, Walthall,
Warren, Washington, Wayne, Webster,
Wilkinson, Winston, Yalobusha, Yazoo.
Missouri. Adair, Andrew, Atchinson,
Barry, Barton, Bates, Benton, Bollinger,
Boone, Buchanan, Butler, Caldwell,
Callaway, Camden, Cape Girardeau,
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Carroll, Carter, Cass, Cedar, Chariton,
Christian, Clark, Clay, Clinton, Cole,
Cooper, Crawford, Dade, Dallas,
Daviess, DeKalb, Dent, Douglas,
Franklin, Gentry, Greene, Grundy,
Harrison, Henry, Holt, Howard, Howell,
Iron, Jackson, Jasper, Jefferson, Johnson,
Knox, Laclede, Lafayette, Lawrence,
Lincoln, Linn, Livingston, Macon,
Madison, Maries, Marion, McDonald,
Mercer, Miller, Mississippi, Monroe,
Morgan, New Madrid, Newton,
Nodaway, Oregon, Osage, Ozark,
Pemiscot, Pettis, Phelps, Pike, Polk,
Putnam, Ralls, Randolph, Ray, Reynolds,
Ripley, St. Charles, St. Clair, St.
Francois, St. Genevieve, Saline,
Scotland, Scott, Shannon, Stoddard,
Stone, Sullivan, Taney, Texas, Vernon,
Warren, Washington, Wayne, Webster,
Worth, Wright.

Nebraska. Adams, Antelope, Arthur,
Blaine, Boone, Boyd, Brown, Buffalo,
Butler, Cass, Cedar, Cherry, Custer,
Dawes, Dawson, Dixon, Fillmore,
Frontier, Furnas, Gage, Garden,
Garfield, Gosper, Grant, Greeley, Hall,
Hamilton, Harlan, Hayes, Holt, Hooker,
Howard, Johnson, Kearney, Keith, Keya
Paha, Kimball, Knox, Lincoln, Logan,
Loup, Madison, McPherson, Merrick,
Morrill, Nance, Nemaha, Otoe, Pawnee,
Phelps, Pierce, Platte, Polk, Redwillow,
Richardson, Rock, Sarpy, Saunders,
Scotts Bluff, Sheridan, Sherman,
Thomas, Valley, Webster, Wheeler,
York.

New Mexico. Bernalillo, Chaves,
Curry, Eddy, Lea, Roosevelt.

Oklahoma. Adair, Atoka, Beaver,
Beckham, Blaine, Bryan, Caddo,
Canadian, Carter, Cherokee, Choctaw,
Cleveland, Coal, Comanche, Cotton,
Craig, Creek, Delaware, Dewey,
Garfield, Garvin, Grady, Grant, Greer,
Harmon, Harper, Haskell, Hughes,
Jefferson, Johnson, Kay, Kingfisher,
Kiowa, Latimer, Le Flore, Lincoln,
Logan, Love, Major, Marshall, Mayes,
McClain, McCurtain, McIntosh, Murray,
Muskogee, Noble, Nowata, Okfuskee,
Oklahoma, Okmulgee, Osage, Ottawa,
Pawnee, Payne, Pittsburg, Pontotoc,
Pottawatomie, Pushmataha, Roger Mills,
Rogers, Seminole, Sequoyah, Stephens,
Texas, Tillman, Tulsa, Wagoner,
Washington, Washita, Woods.

South Dakota. Faulk, Jones, Stanley.

Tennessee. Bedford, Benton, Bledsoe,
Bradley, Cannon, Carroll, Cheatham,
Chester, Clay, Cocke, Coffee, Crockett,
Cumberland, Davidson, Decatur,
DeKalb, Dickson, Dyer, Fayette,
Franklin, Gibson, Giles, Greene, Grundy,
Hamilton, Hardeman, Hardin, Hawkins,
Haywood, Henderson, Henry, Hickman,
Houston, Humphreys, Jackson, Jefferson,
Lauderdale, Lawrence, Lincoln, Loudon,
Macon, Madison, Marion, Marshall,

Maury, McMinn, McNairy, Monroe,
Montgomery, Moore, Obion, Overton,
Pickett, Putnam, Rhea, Rutherford,
Shelby, Smith, Stewart, Sumner, Tipton,
Trousdale, Warren, Washington,
Wayne, Weakley, White, Williamson,
Wilson.

Texas. Anderson, Andrews, Angelina,
Aransas, Archer, Atascosa, Austin,
Bailey, Bastrop, Baylor, Bee, Bell, Bexar,
Blanco, Bosque, Bowie, Brazoria, Brazos,
Briscoe, Brooks, Brown, Burleson, -
Burnet, Caldwell, Calhoun, Callahan,
Cameron, Camp, Carson, Cass, Castro,
Chambers, Cherokee, Clay, Cochran,
Coke, Coleman, Collin, Collingsworth,
Colorado, Comanche, Concho, Cooke,
Coryell, Cottle, Crockett, Crosby,
Dallam, Dallas, Dawson, Deaf Smith,
Delta, Denton, De Witt, Dickens,
Dimmitt, Donley, Duval, Eastland,
Edwards, Ellis, El Paso, Erath, Falls,
Fannin, Fayette, Fisher, Floyd, Foard,
Fort Bend, Franklin, Freestone, Frio,
Gaines, Galveston, Garza, Goliad,
Gonzales, Grayson, Gregg, Grimes,
Guadalupe, Hale, Hall, Hamilton,
Hardeman, Hardin, Harris, Harrison,
Haskell, Hays, Henderson, Hidalgo, Hill,
Hockley, Hood, Hopkins, Houston,
Howard, Hunt, Jack, Jackson, Jasper,
Jefferson, Jim Hogg, Jim Wells, Johnson,
Jones, Karnes, Kaufman, Kenedy, Kent,
King, Kinney, Kleberg, Knox, Lamar,
Lamb, Lampasas, La Salle, Lavaca, Lee,
Leon, Liberty, Limestone, Lipscomb, Live
Oak, Lubbock, Lynn, McCulloch,
McLennan, McMullen, Madison, Marion,
Matagorda, Maverick, Medina, Milam,
Mills, Mitchell, Montague, Montgomery,
Morris, Motley, Nacogdoches, Navarro,
Nolan, Nueces, Oldham, Orange, Palo
Pinto, Panola, Parker, Parmer, Polk,
Potter, Rains, Randall, Red River,
Reeves, Refugio, Robertson, Rockwall,
Runnels, Rusk, Sabine, San Augustine,
San Jacinto, San Patricio, San Saba,
Scurry, Shackelford, Shelby, Smith,
Somervell, Starr, Stephens, Stonewall,
Swisher, Tarrant, Taylor, Terry,
Throckmorton, Titus, Travis, Trinity,
Tyler, Upshur, Upton, Uvalde, Van
Zandt, Victoria, Walker, Waller,
Washington, Webb, Wharton, Wheeler,
Wichita, Wilbarger, Willacy,
Williamson, Wilson, Wise, Wood,
Young, Zapata, Zavala.

Utah. Box Elder, Garfield.

Puerto Rico. Arecibo, Camuy,
Carolina, Gurabo, Hatillo, Isabela, Las
Piedras, Morovis, Naguabo,
Quebradillas, San Sebastian.

§78.22 Noncertified Areas.

The following States, or specified
portions thereof, are hereby designated
as Noncertified Bruellosis Areas:

(a) Entire States.

Yellowstone National Park.

(b) Specific Counties Within States.

Florida. Charlotte, Hardee, Highlands,
Okeechobee; Louisiana. Cameron,
Lafourche.
(Secs. 4-7, 23 Stal. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; sec. 3, 33
Stat. 1265, as amended; sec. 2, 65 Stat. 693;
and secs. 3 and 11, 76 Stat. 130, 132, 21 U.S.C.
111-113, 114a-1, 115, 117, 120, 121, 125, 134b,
134f; 37 FR 28464, 28477; 38 FR 19141, 9 CFR
78.25)

The amendment designating an areas
as a Modified Certified Brucellosis Area
imposes restrictions presently not
imposed on cattle moved from that area
in interstate commerce. The restrictions
are necessary in order to prevent the
spread of brucellosis from such area.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by Paul Becton, Director,
National Brucellosis Eradication
Program, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publication without the
opportunity for public comment and
preparation of an impact analysis
statement at this time.

This final rule will be scheduled for
review under provisions of Executive
Order 12044 and Secretary's
Memorandum 1955.

Done at Washington, D.C., this 22nd day of
December 1980.

Norvan L. Meyer,

Acting Deputy Administrator, Veterinary
Services.

[FR Doc. 80-40408 Filed 12-29-80; 8:45 am|

BILLING CODE 3410-34-M

9 CFR Part 92

Cattle Imported Through Harry S
Truman Animal Import Center;
Procedures

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: This document amends the
regulations concerning the procedures to
be used for the allotment of quarantine
space for cattle to be imported through
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the Harry S Truman Animal Import
Center (HSTAIC). This amendment
provides:

1. That at least 60 days prior to any
drawing notice will be given in the
Federal Register of the date, time and
place of the drawing, The notice shall
also designate the geographic areas from
which animals will be considered for
importation and shall include the fee
schedule for the proposed importation.

2. That the application to import
animals shall be accompanied by a
certified check or money order in the
amount of $1,000 for each animal
requested and that the application be
received by the Department at least 5
days prior to the date of the drawing.

3. That the applicant, or their
designated legal agent or representative,
be present at the drawing at which time
the cooperative agreement shall be
executed and the financial responsibility
shall be assumed by the successful
applicants.

4. Editorial changes are provided to
clarify the procedures and the importers’
financial responsibility.

These changes are believed necessary
to better administer the facility and help
insure that the facility is fully utilized.
EFFECTIVE DATE: December 23, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, USDA, APHIS, VS,
Federal Building, Room 819, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8170. The Final Impact
Statement describing the options
considered in developing this final rule
and the impact of implementing each
option is available on request from
Program Services Staff, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782, 301-436-
8695.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order 12044, and has been
classified as “not significant”.

Dr. Milton . Tillery, Director, National
Program Planning Staffs, has determined
that an emergency situation exists
which warrants that this final rule
become effective less than 30 days after
publication in the Federal Register,
because the lottery for the third
importation of animals imported into the
United States through the HSTAIC will
be on January 6, 1981, and the
procedures required by this amendment
concern the application process and
system of allocation of space at
HSTAIC. Potential applicants should be
notified of these procedures as soon as
possible. Further, these procedures
should result in a substantial cost

savings to the Federal Government and
should facilitate the allocation of space
for the HSTAIC. Therefore, they should
be implemented for the third
importation.

On Friday, June 6, 1980, there was
published in the Federal Register (45 FR
38036-38038) an amendment that
provided a method of selecting alternate
applicants to replace applicants
originally selected who have not
delivered the required cooperative
agreement and the required funds,
payment bond or letter of credit to the
Department. The intended effect of that
action was to achieve maximum
utilization of all available quarantine
space at HSTAIC.

A period of 60 days was provided for
receipt of comments, which expired
August 5, 1980. No comments were
received. The amendment was
determined to be essential in order to
allow the Department to better
coordinate and allocate personnel and
materials to the facility and to provide
maximum utilization of the facility.
However, the procedures were time
consuming, were difficult to administer
and did not provide the desired results.

On Tuesday, October 14, 1980, there
was published in the Federal Register
(45 FR 67669-67673) a proposed
amendment to the regulations of § 92.41
(9 CFR 92.41) concerning the procedures
to be used for the allotment of
quarantine space for cattle to be
imported through the Harry S Truman
Animal Import Center which, among
other provisions, proposed to amend the
procedures of the Friday, June 8,
rulemaking.

A period of 30 days was provided for
receipt of comments which expired
November 13, 1980. Only one comment
was received. It stated that the cost
schedule would make it prohibitive to
import any more animals through
HSTAIC, that even if affordable, it
would be impossible to bring a letter of
credit at the time of the drawing, and
suggesting a meeting be held with
interested importers to resolve these
matters.

The costs associated with the
operation of the Harry S Truman Animal
Import Center are to be borne by the
importers using this facility and will
vary in accordance with the actual
number of animals utilizing the facility
during a given importation period. Each
importer who has been authorized a
special permit in the drawing, must sign
a cooperative agreement which, among
other things, sets forth the payment
requirements prior to being awarded a
special permit to import cattle into
HSTAIC.

The regulations also presently require
that the selected applicants deliver the
cooperative agreement set forth in
§ 92.41(c) and the payment required
under such agreement to the Department
within a specified time. This has
resulted in the Department not being
able to determine if the applicants
selected by lottery are going to exercise
their right to obtain a special permit.
This could result in less than full
utilization of the HSTAIC for a
particular importation. Therefore, it is
essential that the importers, prior to
issuance of the special permits, assume
fiscal responsibility of the expenses to
be incurred. Due to the unusual nature
of the service and the need to have
adequate funds available to the
Department for the cost of the services
which will be performed in connection
with the importation of animals into the
HSTAIC in accordance with the
provisions of section 1 of the Act of May
6,1970 (21 U.S.C. 135), the Department
requires either advance payment, a
payment bond or a letter of credit,
meeting the requirements specified in
the cooperative agreement, be deposited
with the Service (Veterinary Services) at
the time of the drawing. The Department
believes that while it could require only
cash advance payment of the entire fee,
alternative mechanisms for payment are
necessary to provide the importer ways
to participate in the importation process
without “tying up" an importer's cash
reserve from the outset of the
importation process. The alternative
methods of payment are believed to be
workable alternatives to requiring that
funds be deposited in cash at the outset
of the importation process. If the letter
of credit option does not prove feasible,
the importer may rely on either the
advance payment in cash or the use of a
bond to cover the cost of the service.

Further, the Department has found
that the formula for the fees prescribed
for the quarantine period that are based
upon full utilization of the facility do not
provide for all contingencies. If there is
less than full utilization of the facility
during the quarantine period, then it will
not be self-supporting to the fullest
extent possible as Congress intended.
However, whether or not the facility will
actually be fully utilized depends on
several factors, the first of which is the
ability of all prospective importers to
obtain the necessary financing to enter
into the required cooperative agreement.
If a prospective importer cannot obtain
such financing, the facility will not be
fully utilized, unless there is time for
another importer to be offered the space
in accordance with the regulations and
he has time to make all the necessary
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financial and pre-entry quarantine
arrangements.

Therefore, in order to provide sound
financial management both for the
prospective importers and the
Department, it is essential that the
importers, prior to the approval and
issuance of the special permits, assume
fiscal responsibility for the expenses to
be incurred. g

The suggestion that the Department
mee! with prospective importers is
rejected since, as stated previously, the
lotlery for the third importation will be
on January 6. 1981, and there is not
sufficien! time to advise interested
persons and schedule such a meeting.
Therefore, since this amendment
concerns the application process, the
proposed amendment is adopted
without change.

The Animal and Plant Health
Inspection Service (APHIS) is quite
concerned about the escalating cost of
importing cattle through HSTAIC.
APHIS is committed to analyzing its
procedures for HSTAIC and to try to
identify and implement cost-cutting
measures in the operation of the Center.
Along with this, APHIS is also exploring
the legality and practical feasibility of
alternative uses of the facility, or
portions thereof in the event that there
is less than maximum utilization of the
Center during a given importation
period, in order to cul costs associated
with the importation of cattle through
HSTAIC.

Accordingly, Part 92, Title 9, Code of
Federal Regulations is amended in the
following respects:

1. Sections 92.41 (a) and (b) are
revised to read:

§ 92.41 Requirements for the importation
of animals into the United States through
the Harry S Truman Animal Import Center.

(a) Special authorization. Because of
the extended period of time required to
process cattle intended for importation
from countries affected with exotic
diseases not otherwise eligible for
importation into the United States,
including foot-and-mouth disease,
through the Harry S Truman Animal
Import Center, (HSTAIC), special
authorization shall be required before
any animal may enter the facility for
quarantine, Such authorization will be
issued on a lottery basis in accordance
with the following procedures:

(1) Drawing; contents of applications
and deposits. For each importation of
animals into the HSTAIC, a drawing
will be held of the names of applicants
who desire to import animals into the
facility at that particular time. Each
applicant shall complete an application
for importing animals through the

HSTAIC which shall be received by
Veterinary Services at least 5 days prior
to the date of the drawing.'* The
applicant shall state on the application
the number of animals he desires to
import into the HSTAIC and their
country of origin, Each application shall
be accompanied by a certified check or
money order payable to the United
States Department of Agriculture,
Animal and Plant Health Inspection
Service, in the amount of one thousand
dollars ($1.000), for each animal for
which special authorization is requested
on the application. In the event the
applicant does not receive special
authorization for animals for which he
has applied, the amount deposited with
the application for each animal not so
authorized will be returned. If the
applicant receives_special authorization,
the deposited amount shall be applied
agains! the total cost of importation of
each animal. At least 60 days prior to
any drawing, notice will be given in the
Federal Register of the date, time and
place of the drawing for interested
persons to submit an application. The
notice shall also designate the
geographic areas from which animals
will be considered for importation into
the HSTAIC and shall also include the
fee schedule for the proposed
importation. All applicants, or their
designated legal agents or
representatives, shall be required to
appear in person at the drawing. Such
designated legal agent or representative
shall have a notarized statement of
authority signed by the applicant.

(2) Drawing for special authorization.
At the time, date, and places specified in
the Notice of Drawing, if there are more
than 400 applicants, a Department
employee shall consecutively draw the
names of applicants, until a maximum of
400 names have been selected to receive
special authorization to qualify one
animal for entry into the United States
through the HSTAIC. If there are less
than 400 applicants for 400 animals or
more, the procedure for the consecutive
drawings for spaces shall be as follows:
A drawing will be held of the names of
those applicants seeking to import at
least one animal into the HSTAIC. Then
a drawing will be held on the names of
applicants wishing to import at least
two animals. If after these names have
been selected, available space in the
HSTAIC still exists, a drawing will be
held of the names of those applicants
seeking to import at least three animals

" Application forms may be obtained upon
request from and completed applications should be
sent to Import-Export Animals and Products Staff,
Veterinary Services, APHIS, U.S. Department of
Agriculture, 6505 Belcrest Road, Room 815,
Hyattsville, MD 20782.

into the center. This selection process
shall continue in the same manner until
no available space exists for importing
animals into the HSTAIC. However, if
the total applications received are for
less than 400 animals, each applicant
shall receive special authorization for
the number requested on their
application in acordance with the
provisions of subparagraph (4) of this
paragraph (a). Further, if available space
at the HSTAIC still exists at the
designated time of the drawing. each of
the applicants shall be offered an
opportunity to request additional
space(s). If the requests for additional
space(s) exceed the space(s) available, a
lottery drawing shall be conducted for
the additional spaces in the same
manner as provided above from those
interested applicants. Each applicant
shall receive special authorization for
the additional space(s) in accordance
with the provisions of subparagraph (4)
of this paragraph (a). At the end of the
drawing when the total number of
animals has been determined, the fee
will be established in accordance with
the graduated fee scale. If any person
selected to receive a special
authorization declines acceptance, the
other applicants will be offered the
opportunity to receive the special
authorization as provided above in this
subparagraph. If any such additional
authorization is not requested, the fee
per animal shall increase in accordance
with the graduated fee schedule:
Provided, That if the total number of
animals for which special authorizations
are requested is not at least 50, there
shall not be a lottery or importation and
the deposits shall be refunded to the
applicants.

(3) Area of origin; limitations. All
applications received will be carefully
reviewed prior to the public drawing. In
the event applications are received for
the importation of cattle which originate
from areas in which conditions are
considered to be unacceptable as
specified in § 92.4(a)(3), the applicant
will be so advised in writing and the
money submitted with the application
will be returned.

(4) Requirements for special
authorization. On the day of the
drawing applicants selected to receive
special authorization for cattle to be
qualified for importation through the
HSTAIC, or their designated legal
agents or representatives shall be
required to execute a cooperative
agreement described in § 92.41(c) and
pay the required fee in accordance with
the provisions of the cooperative
agreement. Authorization to qualify
cattle into the United States through
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HSTAIC shall not be assigned or
transferred, not shall any interest be
assigned or transferred.

(b) Fees. (1) Cost associated with the
maintenance and operation of the
facility shall be borne by applicants who
receive a special authorization under
this section in accordance with the
provisions of a cooperative agreement
specified in paragraph (c) of this section.

(2) The Deputy Administrator is
authorized to establish reasonable fees
of the costs incurred by the Department
in the maintenance and operation of the
HSTAIC. Such fees shall include certain
pre-entry services provided by the
Department to prepare HSTAIC and
animals for entry into that facility. Fees
shall also include costs incurred while
animals are in the facility and for a
period of 30 days subsequent to the
animals leaving the facility for costs
incurred in its cleaning and disinfecting.

(3) The fees authorized in this section
shall be based upon the following items:

(i) Personnel. The hourly rates
including appropriate premium pay in
accordance with 5 U.S.C. 55415549 for
Veterinary Services' employees who
perform the service.

(ii) Travel. The costs of travel and per
diem of Veterinary Services' employees
from their official duty station to their
temporary duty station and return in
order to qualify animals for entry into
the facility. Travel costs shall also
include costs to courier test samples
from temporary duty stations overseas
to Plum Island for testing.

(iii) Utilities. The cost of electricity,
oil and water for operating the HSTAIC
for the five month period of quarantine
plus one month for cleaning and
disinfection.

(iv) Laboratory costs. The cost of
conducting three series of laboratory
tests for each animal as authorized by
the cooperative agreement and in
accordance with a Veterinary Services
protocol '** to qualify for importation
into the Harry S Truman Animal Import
Center.

(v) Supplies. The cost of supplies
(feed, bedding, disinfectants, contact
test animals and miscellaneous supplies
for the animal care, maintenance, and
testing at the facility) for the five month
period of quarantine plus one month for
cleaning and disinfection.

(vi) Overhead. A surcharge for
overhead based on the most current
historical data available showing the
percentage of Animal and Plant Health

% A protocol concerning the requirements to be
observed may be obtained upon request from
Import-Export Animals and Products Staff,
Veterinary Services, APHIS, VS, U.S. Department of
Agriculture, 6505 Belcrest Road, Room 819,
Hyattsville, MD 20782,

Inspection Service funds expended for
administrative support.

(4) Any test performed on animals in
excess of the number of animals
specified in a cooperative agreement is
not included in the fees authorized in
this section. The Deputy Administrator
shall charge the importer for whom the
service is performed the actual cost of
conducting such test. Payment shall be
due upon receipt by such person of a bill
for the services from the Department.

(5) The cost of any additional
laboratory tests deemed necessary by
the Deputy Administrator to determine
an animal’s freedom from communicable
disease is not included in the fees
authorized in this section. Also, any
treatment performed on animals while
at the Harry S Truman Animal Import
Center is not included in the fees
authorized in this section. The Deputy
Administrator shall charge the importer
for whom the service is performed the
actual cost of such testing or treatment.
Payment shall be due upon receipt by
that person of a bill for the services from
the Department.

(6) The importer shall be reimbursed
for any monies advanced for feed,
bedding or laboratory tests for animals
at the HSTAIC if such feed or bedding
are not used or if such laboratory test
for animals are not performed by
Veterinary Services.

(7) Fees shall be based on the
expected level of occupancy of the
HSTAIC as determined by the number
of cattle for which importers have been
specially authorized to import the
Center.

§92.41 [Amended]

2, In § 92.41(c) the first paragraph is
revised to read:

* * * * *

(c) Cooperative agreements. Each
applicant, or their legal agent or
representative, selected to be specially
authorized to qualify animals for
importation through the HSTAIC shall
enter into and abide by the provisions of
the following cooperative agreement
with the Department. Financial
obligation for the amount detailed in the
following cooperative agreement is to be
provided at the time the cooperative
agreement is signed.

» * * - *

3. In § 92.41(c) paragraph (A) of the
"Cooperative Agreement'' is amended in
subparagraphs 4, 5, 6, and 7 by
renumbering 5, 6, 7, and 8 respectively
and adding a new subparagraph 4 to
read:

- - * - *

]atk

(e
(A) - - L

4. To pay for all laboratory tests in addition
to those identified in the Veterinary Services
protocol for importing animals into the
HSTAIC deemed necessary by the
Department to determine freedom from
communicable animal diseases.

* * * * *

(Sec. 1, Pub. L. 91-239 (21 U.S.C. 135); 37 FR
28464, 28477; 38 FR 19141)

Done at Washington, D.C., this 23d day of
December, 1980.

Norvan L. Meyer,

Acting Deputy Administrator, Veterinary
Services.

[FR Doc. 80-40511 Filed 12-23-80; 4:02 pm|

BILLING CODE 3410-34-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operations of
Federal Credit Unions; Share, Share
Draft and Share Certificate Accounts

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: On November 14, 1980, the
National Credit Union Administration
(NCUA) published for public comment a
proposed rule concerning a premium or
gift given by a Federal Credit Union for
establishing an account, renewing an
account or adding to an existing
account. The proposed rule would
consider such a premium or gift a
promotional or advertising expense, and
not a dividend for purposes of 12 CFR
701.35(h), f (1) the premium or gift is
given only at the time of the opening of a
new account or an addition to, or
renewal of, an existing account; (2) no
more than two premiums per account
are given within a 12-month period; and
(3) the value of the premium or gift
(including shipping, warehousing,
packaging and handling) does not
exceed $10 for share purchases of less
than $5,000 or $20 for share purchases of
$5,000 or more. The costs of the premium
may not be averaged. Prior to the
beginning of a premium program, an
official of the credit union must certify
that the total cost of the premium or gift,
including shipping, warehousing,
packaging and handling does not exceed
the applicable $10/20 limitations and
that no portion of the total cost of any
premium has been attributed to
development, advertising, promotional
or other expenses. Certification and
supporting documents must be retained
in the files of the Federal credit union
until the next examination and be made
available to NCUA upon request.
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The period for comments expired on
December 10, 1980. After reviewing and
considering all comments received and
views expressed, the NCUA Board has
decided to adopt the proposed
regulation as a final regulation with the
exception of the requirement that only
two premiums may be given per account
in any 12 month period.

EFFECTIVE DATE: December 31, 1980.
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
James J. Engel, Assistant General
Counsel or Todd A. Okun, Assistant
General Counsel, both at above address;
telephone (202) 357-1030.
SUPPLEMENTARY INFORMATION: Of the
approximately 20 comments received,
nearly all from Federal credit unions,
the vast majority expressed the belief
that there was no evidence of abuse to
justify the proposed rule and that the
proposal represented a burdensome and
unnecessary new regulation and not a
deregulation, which is the mandate of
the Depository Institutions Deregulation
Committee (Committee) whose :
regulation is the parallel for NCUA's
proposal.

It is the view of the NCUA Board that
the concurrent establishment of a
dividend earning account (pr renewal of,
or addition to, an account) and the
giving of a gift or premium of value
could lead to impermissibly exceeding
the dividend limitations on Federal
credit union accounts prescribed at 12
CFR 701.35(h). Therefore, there is an
obligation on the NCUA Board to assure
that this does not occur. Coupled with
this duty is the knowledge that
premiums have, in fact, been valuable to
Federal credit unions in attracting new
funds. Previous policy in this area,
common to all financial regulatory
agencies, delineated de minimus
amounts that could be given as
premiums but that would not be
considered as dividends. The final rule
recognizes that economic conditions
have changed since 1970 and, hence, it
doubles the permissible value of
premiums that may be given without
being considered dividends.

The NCUA Board does not consider
the rule to be burdensome except for the
requirement that only two premiums
may be given per account in any twelve
month period. This requirement would
impose a confusing and burdensome
recordkeeping requirement and would
inhibit a Federal credit union board of
directors in its decision as to the proper
timing and form of a premium campaign.
It could serve to stifle innovation and
preclude the use of a badly needed

premium campaign if the limit imposed
by this requirement has already been
reached. Therefore, the NCUA Board
has deleted this requirement from the
final regulation.

While Federal credit unions are not
bound by rules promulgated by the
Committee, the NCUA Board believes
that, in this case, parallel rules as to the
value of permissible premiums that will
not be considered dividends are
appropriate. All financial regulatory
agencies have, since 1970, promulgated
parallel rules or policies in this area.
Because of this fact and the belief of the
NCUA Board that the substance of the
regulation itself is not overly restrictive
or burdensome, the proposed rule as to
amounts is adopted as final. The NCUA
Board believes that, within the rule's
guidelines, innovative and effective
promotional programs can be
undertaken while retaining the integrity
of the dividend limitations.

One commenter asked about the
applicability of the proposed rule to a
promotional program wherein
establishment of accounts and renewals
of, or additions to, accounts are
rewarded with changes of winning a
television set or automobile through a
random drawing. It has been, and
continues to be, NCUA policy that the
nominal value of each chance need not
be considered in relation to the
applicable dividend guidelines. In
addition, the value of the ultimate prize
awarded at the drawing is not
considered a dividend to the recipient.
The prize should be of reasonable value,
as determined by the board of directors.
Before initiating such a program,
however, a Federal credit union would
be well advised to consult with an
attorney to determine whether any given
program might run afoul of either
Federal or state lottery laws.

Another commenter asked about the
use of such “goodwill” items as pens,
calendars, luggage tags and the like.
These items need not be considered
dividends unless they are specifically
offered, and only given, in connection
with the establishment of, addition to, or
renewal of a Federal credit union
account. That same commenter
suggested that the proposed rule should
apply to promotional activities designed
to induce loans. However, the purpose
of the rule is to ensure that the dividend
guidelines in connection with share
purchases are not exceeded. Premiums
to induce loans are not covered by the
final rule and are within the discretion
of a board of directors.

Inadvertently omitted from the
proposed rule was the fact that required
certification would not have to be kept
on file beyond the next examination of

the credit union. The regulation now
reflects this requirement.

Accordingly § 701.35 is amended by a
adding a new paragraph (m) to read as
set forth below.

Rosemary Brady,

Secretary to the Board, National Credit Union
Administration.

December 22, 1980.

(Sec. 107(8), 94 Stat, 132 (12 U,S.C. 1757(6)),
sec. 120, 73 Stat. 635 (12 U.S.C. 1766) and Sec.
209, 84 Stat. 1104 (12 R.S.C. 1789)).

§ 701.35 Share Accounts and Share
Certificate Accounts.

. * . - -

(m) Premiums. (1) Premiums given by
a Federal credit union, whether in the
form of merchandise or cash, are
regarded as an advertising or
promotional expense rather than the
payment of a dividend if;

(i) The premium is given only at the
time of the establishment of a new
account or an addition to, or renewal of,
an existing account; and

(ii) The value of a premium, including
shipping, warehousing, packaging and
handling costs does not exceed $10 for
share purchases of less than $5,000 or
$20 for share purchases of $5,000 or
more; and

(iii) The costs of premiums are not
averaged; and

(iv) An official of the credit union,
prior to the inception of a premium
program, certifies in writing that the
total cost of a premium, including
shipping, warehousing, packaging and
handling cost does not exceed the
applicable $10/20 limitations and that
no portion of the total cost of the
premium has been attributed to
development, advertising, promotional
or other expenses. The certification and
supporting documents must be
maintained in the Federal credit union
files until the next examination of the
credit union.
|FR Doc, 80-40342 Filed 12-29-80; 8:45 am]

BILLING CODE 7535-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 14

[Docket No. BON-0345]

Public Hearing Before a Public
Advisory Committee; Advisory
Committee Annual Reports

AGENCY: Food and Drug Administration.
ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to delete the provision that
requires advisory committees which
meet entirely in open session to issue
annual reports. This provision is no
longer necessary.

EFFECTIVE DATE: December 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Richard L. Schmidt, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
2765.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 12, 1980
(45 CFR 60449), FDA published a
proposal to eliminate annual reports
from committees which meet entirely in
open session and invited public
comment through November 12, 1980. No
comments were received.

Section 10(d) of the Federal Advisory
Committee Act (Pub. L. 92-463) requires
that any advisory committee that holds
a closed meeting issue a report at least
annually setting forth a summary of its
activities as would be informative to the
public. FDA's regulations implemented
this requirement (21 CFR 14.60(d)) and
further extended this obligation to all
agency advisory committees whether or
not they held any closed sessions (21
CFR Part 14.60(e)). The purpose of the
report was to inform the public of the
advisory committees’ membership,
functions, recommendations, and other
actions. In light of the public
accessibility to this information (21 CFR
14.75), particularly for committees which
meet entirely in open session, § 14.60(e)
is no longer necessary. Thus, with this
change, FDA's regulations conform to
Federal Advisory Committee Act
requirements of reports only for
committees that have held closed
sessions.

§14.60 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 (21 U.S.C. 371(a))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Part 14
is amended in § 14.60 Minutes and
reports of advisory committee meetings
by deleting paragraph (e).

Effective date. December 29, 1980.

{Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a)).)
Dated: December 12, 1980.

William F. Randolph,

Acting Associate Commissioner for

Regulatory Affairs.

[FR Doc. 80-0284 Filed 12-29-80; 8:45 am|

BILLING CODE 4110-03-M

21 CFR Parts 73 and 81
[Docket No. 80N-0447]

Postponement of Closing Date for
Provisional Listing of Lead Acetate;
Notice of Stay of Regulations

AGENCY: Food and Drug Administration.
ACTION: Final rule,

suMMARY: The Food and Drug
Administration (FDA) is postponing the
closing date for the provisional listing of
lead acetate for use as a color additive
in cosmetics that color the hair on the
scalp. A new closing date of March 3,
1981 is being established to complete the
agency's evaluation of objections
received in response to the final
regulation approving the petition for the
permanent listing of lead acetate. The
regulation that permanently lists lead
acetate and deletes lead acetate from
the provisional list is stayed until final
agency action is taken on the objections.
EFFECTIVE DATE: December 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5690.

SUPPLEMENTARY INFORMATION: The
current closing date of December 31,
1980, for the color additive provisional
listing of lead acetate was established
by a regulation published in the Federal
Register of October 31, 1980 (45 FR
72117). The December 31, 1980, closing
date for lead acetate was established to
provide for receipt and evaluation of
any objections received in response to
the final regulation approving the
petition for the permanent listing of lead
acetate.

After the review and evaluation of the
data relevant to the color additive
petition for lead acetate used in hair
dyes, the agency concluded that lead
acetate was safe and suitable for that
use. Therefore, FDA issued a regulation
that would permanently list lead
acetate. The listing regulation was
published in the Federal Register of
October 31, 1980 (45 FR 72112). It was
stated in the text of the listing regulation
that the regulation shall become
effective December 1, 1980, except as to
provisions that may be stayed by filing
of proper objections.

FDA has received several objections
to the listing regulation. Because of the
objections the agency is staying the
regulations that permanently lists lead
acetate and that delete lead acetate
from the color additive provisional list
until the agency can rule upon the
objections. It is expected that the agency
will need only a brief period of time to

complete the evaluation of the
objections and publish a final decision
concerning them in the Federal Register.
Therefore, the agency concludes that a
brief postponement is necessary, and
the regulation set forth below will
postpone the December 31, 1980, closing
date for the provisional listing of that
color additive until March 3, 1981.
Because the current closing date
expires on December 31, 1980, FDA has
concluded that the use of a notice and
public procedure on this regulation is
impracticable. Moreover, good cause
exists for issuing this postponement as a
final rule and such action is consistent
with the protection of the public health
since the agency has previously
concluded that lead acetate is safe for
its intended use under the Color
Additive Amendments of 1960. This
regulation will permit the uninterrupted
use of this color additive until March 3,
1981. To prevent any interruption in the
provisional listing of lead acetate, and in
accordance with 5 U.S.C. 553(d) (1) and
(3), this regulation is being made
effective on December 30, 1980,
Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 701(e),
706(b), (c), and (d), 70 Stat. 919 as
amended, 74 Stat. 399-403 (21 U.S.C.
371(e), 376(b), (c), and (d))) and the
Transitional Provisions of the Color
Additive Amendments (Title II, Pub. L.
86-618, sec. 203, 74 Stat. 404407 (21
U.S.C. 376, note)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Chapter I of
Title 21 of the Code of Federal
Regulations is amended as follows:

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

§73.2396 [Stayed]

1, Part 73 is amended by staying
§ 73.2396 Lead acetate.

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

2. Part 81 is amended as follows:

§81.1 [Amended]

a. In § 81.1 Provisional lists of color
additives the amendment in paragraph
() of deleting the entry “Lead acetate"
is stayed, and the entry “Lead acetate"
and its closing date, “March 3, 1981", are
added.

§81.27 [Amended]

b. In § 81.27 Conditions of provisional
listing of additives, the closing date for
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“Lead acetate" in paragraph (b) is
revised to read “March 3, 1981."
Effective date. This regulation is
effective December 30, 1980.
(Secs. 701(e), 706(b), (c), and (d), 70 Stat. 919
as amended, 74 Stat. 399-403 (21 U.S.C.
371(e), 378(b), (c). and (d)); (sec. 203, 74 Stat.
404-407 (21 U.S.C. 376, note))
Dated: December 22, 1980.
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
|FR Doc. 80-40580 Filed 12~29-80; 8:45 am|
BILLING CODE 4110-03-M

21 CFR Part 173
[Docket No. 76F-0371]

Secondary Direct Food Additives
Permitted in Food for Human
Consumption; 1-Hydroxyethylidene-
1,1-Diphosphonic Acid and its Sodium
and Potassium Salts

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the food
additive regulations to provide for the
safe use of 1-hydroxyethylidene-1, 1-
diphosphonic acid and its sodium and
potassium salts as boiler water additive
used in the preparation of steam that
will contact food. The agency is taking
this action in response to a petition filed
by Monsanto Co.

DATES: Effective December 30, 1980.;
objections by January 29, 1981.
ADDRESS: Written objections to the
Dockets Management Branch (formly
the Hearing Clerk’s office)(HF A-305),
Food and Drug Administration, Rm. 4—
62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
James B. Lamb, Bureau of Foods (HFF-
334), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of September 29, 1976 (41 FR 42970),
FDA announced that a petition (FAP
6A3163) had been filed by Monsanto
Co., 800 N. Lindbergh Blvd., St. Louis,
MO 63166, proposing to amend § 173.310
Boiler water additives (21 CFR 173.310)
to provide for the safe use of 1-
hydroxyethylidene-1, 1-diphosphonic
acid and its sodium and potassium salts
as boiler water additives used in the
preparation of steam that will contact
food.

Having evaluated data in the petition
and other relevent material, FDA
concludes that the food additive

regulations should be amended as set
forth below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 173 is
amended in § 173.310(c) by
alphabetically inserting a new item in
the list of substances to read as follows:

§ 173.310 Boiler water additives.

* - * * *

(C)! * *

y Y nic  acid
(CAS Reg. No. 2808-21-4) and its sodium
and potassium SaltS. ............cooiceinimnnsisinanssinas

1-hydr PR 1.1

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before January 29,
1981, submit to the Dockets Management
Branch (formly the Hearing Clerk's
office) (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Four copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective December 30, 1980.

(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: December 19, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 8040505 Filed 12-29-80; 8:45 am]
BILLING CODE 4110-03-M

21 CFR Part 178
[Docket No. 80F-0169)

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers;
Antistatic and/or Antifogging Agents
in Food-Packaging Materials

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the food
additive regulations to provide for the
safe use of sodium n-alkylsulfonate as
an antistatic agent in polyolefin films
intended for food-contact use. This
action is in response to a petition filed
by British Cellophane Ltd.

DATES: Effective December 30, 1980.
Objections by January 29, 1981.
ADDRESS: Written objections to the
Dockets Management Branch (formerly
the Hearing Clerk’s office) (HFA-305),
Food and Drug Administration, Rm 4-62,
5600 Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Vir D. Anand, Bureau of Foods (HFF-
334), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of June 3, 1980 (45 FR 37524), FDA
announced that a food additive petition
(FAP 9B3476) had been filed by British
Cellophane Ltd., Bath Rd., Bridgewater,
Somerset TA6 4PA, England, proposing
that the food additive regulations be
amended to provide for the safe use of
sodium n-alkylsulfonate as an antistatic
agent in polyolefin films intended to
contact food.

Having evaluated data in the petition
and other relevant material, FDA
concludes that the food additive
regulations should be amended as set
forth below.

The agency has considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that document may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
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Lane, Rockville, MD 20857, between 9
a.m. and 4 p.m., Monday through Friday.
Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 178 is
amended in § 178.3130(b) by
alphabetically inserting a new item in
the list of substances to read as follows:

§ 178.3130 Antistatic and/or antifogging
agents in food-packaging materials.

* * *

(b)n'a

List of substances Limitations

Sodium n-alkylsulfonate For use only as an antistatic agent
¢ at levels not 10 exceed 0.1 par-
cent by weight of polyolefin films
that comply with § 177.1520 of
this chapter: Provided, That the
finished olefin poly
foods only of types I, Ii, W, IV,
V, VI—=A, VI-B, Vii, VIll, and IX
described in table 1 of
§ 176.170(c) of this chapter, and
conditions of use E, F,
and G described in table 2 of
§ 176.170(c) of this chapter.

percent C, 1)

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before January 29, 1981
submit to the Dockets Management
Branch (formerly the Hearing Clerk’s
office) (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
that a hearing is held; failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Four copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective December 30, 1980.
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: December 19, 1980.

William F. Randolph.

Acting Associate Commissioner for
Regulatory Affairs.

|FR Doc. 80405086 Filed 12-29-80; 8:45 am|
BILLING CODE 4110-03-M

21 CFR Part 510
Change of Sponsor Name; New Animal
Drugs

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sumMARY: The Food and Drug
Administration amends the animal drug
regulations to reflect change of sponsor
for several new animal drug
applications (NADA's) from Formica
Laboratories to Mountaire Feeds &
Vitamin Premixes, Division of
Mountaire Corp., and to revise the list of
sponsors of approved NADA's to reflect
the name change.

EFFECTIVE DATE: December 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Robert S. Brigham, Bureau of Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.
SUPPLEMENTARY INFORMATION:
Mountaire Feeds & Vitamin Premixes,
Division of Mountaire Corp., 124 E. Fifth
St., Little Rock, AR 72119, advised the
agency of a change of sponsor name
from Formica Laboratories. The Bureau
of Veterinary Medicine is amending the
regulations in 21 CFR 510.600 to reflect
the change.

This action, the change of sponsor of
several NADA's, does not involve
changes in manufacturing facilities,
equipment, procedures, or personnel.
Under the Bureau of Veterinary
Medicine's supplemental approval
policy (42 FR 64367; December 23, 1977),
approval of this action does not require
reevaluation of the safety and
effectiveness data in the parent
applications.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i})), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 510 is
amended in § 510.600 by deleting the
entry for “Formica Laboratories” in
paragraph (c)(1) and adding a new
sponsor alphabetically, and by deleting
from paragraph (c)(2) in the numerical

listing for “'043734" the entry “Formica
Laboratories,” and inserting in its place
“Mountaire Feeds & Vitamin Premixes,
Division of Mountaire Corp.," to read as
follows:

§ 510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

(c)t * &
(1). * *

el

code

Firm name and address

Mountaire Feeds and Vitamin Premixes, Division 043734
of Mountaire Corp., 124 E. Fifth St., P.O. Box
5391, Little Rock, AR 72119..

*

[2)i * *

a2

Firn name and address

. . . .

043734 ... Mountaire Feeds and Vitamin Premixes, Division
of Mountaire Corp., 124 E. Fifth St, P.O. Box
5391, Little Rock, AR 72119,

* * * *

Effective date. December 29, 1980.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)).)
Dated: December 16, 1980.

Max L. Crandall,

Associate Director for Surveillance and

Compliance.

{FR Doc. 8040283 Filed 12-29-80; 8:45 am|

BILLING CODE 4110-03-M

CFR Part 607
[Docket No. 79N-0396]
Exemption of Certain Transfusion

Services and Clinical Laboratories
From Registration

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

suMmiZARY: The Food and Drug
Administration (FDA) is amending the
biologics regulations to exempt
transfusion services and clinical
laboratories that are approved for
Medicare reimbursement from FDA's
registration and product listing
requirements. This rule implements a
Memeorandum of Understanding
concluded between the Public Health
Service (PHS), including FDA, and the
Health Care Financing Administration
(HCFA). To avoid unnecessary
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regulatory duplication, FDA has agreed
not to conduct routine inspections of
these exempted facilities.

EFFECTIVE DATE: December 30, 1980.
FOR FURTHER INFORMATION CONTACT:
About this final rule: Steven F. Falter,
Bureau of Biologics (HFB-620), Food and
Drug Administration, 8800 Rockville
Pike, Bethesda, MD 20205, 301-443-1306;
about registration or for notification of a
change in registration status: Herbert W.
Dorsey, Bureau of Biologics (HFB-14),
Food and Drug Administration, 8800
Rockville Pike, Bethesda, MD 20205,
301-443-5368.

SUPPLEMENTARY INFORMATION: In early
October 1979, a Memorandum of
Understanding (MOU) was concluded
between PHS, including FDA, and
HCFA. The MOU was approved by the
Secretary on January 21, 1980. HCFA
agreed to assume sole responsibility for
the routine inspection (survey) of certain
transfusion services and clinical
laboratories approved for Medicare
reimbursement. HCFA also agreed to
assume responsibility for any other
routine compliance activities that are
necessary to ensure that these facilities
are in compliance with FDA's technical
and scientific standards. The MOU was
published in the Federal Register of
March 25, 1980 (45 FR 19316). ,

To implement this MOU, FDA
proposed in the Federal Register of
September 30, 1980 (45 FR 64601) to
amend the biologics regulations to
exempt the tranfusion services and
clinical laboratories affected by the
MOU from the registration and product
listing requirements under Part 607 (21
CFR Part 607), Under section 510(h) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360(h)),
registered establishments must be
inspected by FDA at least once every 2
years. Thus, an exemption from
registration would also exempt the
establishment from the requirement of
biennial inspection by FDA, thereby
fulfilling the objective of the MOU.

The proposal provided 30 days for
public comment. Sixty-two letters, some
containing more than one comment,
were received in response to the
proposed rule. A summary of the
comments and FDA's response follow:

1. One comment requested that the
proposed regulations be amended or
withdrawn on the ground that they
conflict with the requirements of the act.
Specifically, the comment contended
that:

a. Proposed § 607.65(f) violates section
510(g)(3) of the act (21 U.S.C. 360(g)(3)).
Proposed § 607.65(f) would exempt
certain transfusion services which
‘“* * * neither routinely collect nor

process blood and blood components

* * *" Section 510(g)(3) exempts from
registration only those manufactures of
drugs and devices used solely “* * * in
research, teaching, or chemical analysis
and not for sale.” The comment
contended that the proposed rule
provides for the limited (nonroutine)
collection and processing by exempt
facilities of a drug (blood) which is for
sale and that this exemption expands
upon 510(g)(3) of the act. The comment
concluded that such legislative powers
are beyond those delegated by Congress
to an administrative agency such as
FDA.

b. The expressions “neither routinely
collect nor process,” "emergency
situation,” and “responsible person”
were not adequately defined in the
proposal or MOU.

c. The effective enforcement of the act
is impeded because, although FDA
retains ultimate authority for
enforcement of the act and, when
necessary, will exercise this authority,
HCFA has been delegated the
responsibility for determining when
enforcement of the act by FDA may be
necessary.

d. No provision is made in proposed
§ 607.65(f) and (g) for FDA to inform
HCFA inspectors of a fatal transfusion
reaction reported by an exempt facility.

FDA disagrees with this comment.
FDA's response to each contention
within the comment is as follows:

a. Section 510(g)(3) of the act exempts
from registration those manufacturers of
drugs or devices for certain uses other
than for sale. Conversely, it does not
exempt this broad class of persons (i.e.,
manufacturers of drugs or devices) from
registration if the products are offered
for sale. However, section 510(g)(4) of
the act does provide for the exemption
of specific classes of persons upon a
finding that registration “* * * is not
necessary for the protection of the
public health.” FDA considers this
paragraph to grant FDA the authority to
exempt those classes of persons whose
registration is not necessary for the
protection of the public health but which
could not be identified by Congress at
the time of enactment. This authority
does indeed extend beyond the specific
exemptions granted in section 510(g) (1),
(2) and (3) of the act. The lack of
significant public comment on the
question of the protection of the public
health confirms FDA's (and HCFA's)
finding the public health will continue to
be adequately protected with the
exemption of the subject facilities.
Accordingly, FDA finds that the
proposed regulations are consistent with
section 510 of the act.

b. For clarification, the term,
“routinely collect or process” means the
collection or processing (see definition
of “processing” under 21 CFR 606.3(i)) of
blood or a blood component on a regular
(nonemergency) basis. For the purpose
of this regulation, “an emergency
situation” is when a person with the
authority for making such a
determination, i.e., “a responsible
person,” determines that blood or a
blood component is needed
immediately, and the urgency of the
situation prohibits the obtaining of the
blood or blood component through
routine channels, and the circumstances
justifying the action are suitably
documented in writing. The responsible
person is, in effect, the same as the
designated, qualified person described
in § 606.20(a) (21 CFR 606.20(a)) as the
person who shall exercise control of the
establishment in all matters related to
compliance with the biologics
regulations. FDA believes that these
terms are adequately understood by the
affected facilities and no further
clarification in the regulations is
necessary.

c. The MOU provides for the joint
survey (inspection) by HCFA and FDA
of transfusion services or clinical
laboratories to certify and document
any alleged significant deficiency or
deficiencies which would, if confirmed
to be present, adversely affect the safety
or efficacy of products, or the health and
safety of a donor or patient. The initial
determination of the possible
significance of an alleged deficiency is
the responsibility of HCFA; however, in
cases where the possible significance is
unclear, the district FDA office may be
contacted by the HCFA representative
for consultation and, if necessary, a joint
inspection initiated. In view of the
continuing high compliance rate of the
subject facilities, few actions of this
kind are anticipated. FDA finds this
arrangement adequate for the proper
enforcement of the act for the protection
of the public health.

d. The MOU provides that exempt
facilities continue to report to FDA fatal
transfusion reactions, as required by
§ 606.170(b) (21 CFR 606.170(b)). The
reports received by FDA from
transfusion services or those involving
fatalities resulting from errors and
accidents in areas of a hospital
unrelated to the collection or processing
of blood or blood components are
transmitted to HCFA for followup
action. Because the procedures for
notifying HCFA officials are adequately
documented in the MOU no
corresponding revision of § 607.65 (f)
and (g) is necessary.
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Accordingly, for the reasons stated in
a. through d. above, the comment is
rejected.

2. One comment, by a representative
of HCFA, concerned the reference in
§ 607.85 (f).and (g) to “Medicare/
Medicaid reimbursement.” The comment
noted that approval of laboratories for
participation in the Medicaid program is
the function of the local State agency
administering the State’s Medicaid
program, and not HCFA. Consistently,
the MOU made no mention of clinical
laboratories approved solely for
participation in the Medicaid program
and the sole responsibility for routine
compliance activities for such facilities
has not been transferred to HCFA.

FDA agrees with the comment. The
MOU did not relieve those facilities
participating solely in the Medicaid
program from FDA inspection nor was it
intended in the proposed rules that
these facilities be exempted from FDA
registration. During the 1980 registration
period (commencing November 1979),
the potential status of all registering
blood establishments was determined.
Only those establishments participating,
or those parts of a facility participating,
in the Medicare program and otherwise
qualified for exemption under the
proposed rules were notified by letter
that with the publication of this final
rule they would be exempt from FDA
registration and inspection. The
remaining facilities, including those
clinical laboratories participating solely
in Medicaid, were notified that they
must continue to register and be
inspected by FDA. Therefore, the
clinical laboratories participating in
Medicaid but not Medicare are aware
that, consistent with the terms of the
MOU, they must continue to register
with and be inspected by FDA.
Accordingly, § 607.65 (f) and (g) are
amended in the final rule by changing
the term “Medicare/Medicaid/
reimbursement” to read "Medicare
reimbursement."”

3. One comment by a HCFA
representative on proposed § 607.65(f),
noted that transfusion services per se
are not approved by HCFA for Medicare
reimbursement; rather, a hospital or
independent laboratory, of which
transfusion services may be a part, may
be approved by HCFA for Medicare.

FDA agrees with the comment and for
clarity § 607.65(f) is amended in the final
rule to read “Transfusion services which
are part of a facility approved for
Medicare reimbursement and * * *.”

4. The majority of the comments
received requested that § 607.65(f) be
amended also to exempt from
registration those transfusion services
approved for Medicare reimbursement

that routinely process red blood cells
from units of whole blood. The
comments noted that this “packing” of
red blood cells is an uncomplicated
process involving minimal danger to the
eventual recipient of the blood
component. Furthermore, the process is
essentially the same as that used for
recovering plasma from whole blood, a
procedure which, under the proposed
rules, may be performed by exempt
facilities. The comments argued that in
view of the high compliance rate of the
facilities and HCFA's extensive
experience in the regulation of the
facilities, the dual inspection of
transfusion services routinely packing -
red blood cells is a regulatory burden
which is unnecessary for the protection
of the public health.

FDA advises that the exemption from
registration of transfusion services
packing red blood cells is beyond the
scope of this final rulemaking. In the
MOU a “transfusion service' was
defined, in part, as a facility which
“* * *is not engaged in the routine
collection or processing of blood or
plasma (except recovered plasma)

* * *" As a result, facilities routinely
processing red blood cells from whole
blood are by definition not included in
the transfer to HCFA of routine
inspectional responsibilities. However,
FDA believes the comment has merit
and will explore the possibility of
amending the MOU to provide for the
transfer of these responsibilities to
HCFA. Upon amendment of the MOU,
FDA intends to publish a proposed rule
for comment by all interested persons to
exempt the additional transfusion
services from FDA registration.
Accordingly, the comment is rejected at
this time.

5. A number of comments were
received from persons who, in some
manner, either routinely collect or
routinely process blood or blood
components requesting that they be
exempt from FDA registration and
inspection.

Exemption of additional classes of
persons is beyond the scope of this
document. Before exemption of these
persons could be contemplated, the
individual merits of each request must
be considered by FDA to determine if
alternatives to FDA registration and
inspection are possible which will
continue to ensure the adequate
protection of the public health. In any
event, further agreements for the
transfer of inspectional responsibilities
would be necessary before an
exemption from FDA registration for any
additional classes of persons could be

considered. Accordingly, the comments
are rejected at this time.

As noted in the proposal, FDA has
reviewed the Forms FDA-2830, "“Blood
Establishment Registration and Product
Listing" and related inspection records
for the facilities registering for 1980.
Those facilities notified by FDA as
qualifying for exemption are exempt
from FDA registration and inspection
with the publication of this final rule.
Approximately 3,500 facilities become
exempt from registration by this final
rule. FDA will continue to review the
Forms FDA-2830 submitted each year
and will identify those additional
facilities qualified for exemption.
Facilities should notify the Bureau of
Biologics, FDA, at the address given
above when a change in the registration
status of the facility occurs, such as the
commencement of the routine collection
or processing of blood or blood
components, so that the correct
registration status may be determined.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 510,
710, 52 Stat. 1040-1042 as amended
1055-1056 as amended, 76 Stat. 794-795
as amended (21 U.S.C. 321, 360, 371))
and the Public Health Service Act (sec.
351, 58 Stat. 702 as amended (42 U.S.C.
262)) and under authority delegated to
the Commissioner of Food and Drugs (21
CFR 5.1), Part 607 is amended in § 607.65
by adding new paragraphs (f) and (g) to
read as follows:

§ 607.65 Exemptions for blood product
establishments.

(f) Transfusion services which are a
part of a facility approved for Medicare
reimbursement and engaged in the
compatibility testing and transfusion of
blood and blood components, but which
neither routinely collect nor process
blood and blood components. The
collection and processing of blood and
blood components in an emergency
situation as determined by a responsible
person and documented in writing,
therapeutic collection of blood or
plasma, and the preparation of
recovered human plasma for further
manufacturing use are not acts requiring
such transfusion services to register. -

(g) Clinical laboratories that are
approved for Medicare reimbursement
and are engaged in the testing of blood
products in support of other registered
blood establishments.

Effective date. This regulation
becomes effective on December 30, 1980.
This regulation both grants an
exemption and relieves an unnecessary
regulatory burden from the affected
establishments. Accordingly, under
§ 10.40(c)(4)(i) (21 CFR 10.40(c)(4)(i}), the
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agency finds that a delayed effective
date is unnecessary,
(Secs. 201, 510, 710, 52 Stat. 1040-1042 as
amended, 10551056 as amended, 76 Stal.
794-795 as amended (21 U.S.C. 321, 360, 371)
and sec. 351, 58 Stat. 702 as amended (42
U.S.C. 262).)

Dated: December 18, 1980.
Jere E. Goyan,
Commissioner of Food and Drugs.
[FR Doc. 80-40228 Filed 12-22-80; 10:57 am]
BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[T.D. 7744)

Income-Tax; Taxation of Political
Organizations -

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides final
regulations relating to the taxation of
political organizations. Changes to the
applicable tax law were made by the
Act of January 3, 1975. These regulations
provide necessary guidance to political
organizations for compliance with the
law, and affect all political
organizations that are entitled to receive
special tax treatment.

DATE: Generally, except where
otherwise provided, the regulations are
effective for taxable years beginning
after December 31, 1974.

FOR FURTHER INFORMATION CONTACT:
Jason R. Felton of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W, Washington,
D.C. 20224, Attention: CC:LR:T, 202-566-
3289, not a toll-free call.

SUPPLEMENTARY INFORMATION:
Background

On November 24, 1976, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR Part [) under
section 527 of the Internal Revenue
Code of 1954, 41 FR 51840. The
amendements were proposed to conform
the regulations to section 10 (a) of the
Act of January 3, 1975 (88 Stat. 2116). A
public hearing was held on February 24,
1977. After consideration of all
comments regarding the proposed
amendments, those amendments are
adopted as revised by this Treasury
decision.

General Provisions

Section 527 provides special tax
treatment for political organizations
which are organized and operated
primarily for an exempt function, such
as supporting candidates for public
office. Generally, organizations that
qualify as political organizations as
defined in section 527 are treated as
exempt organizations. Thus, income
such as contributions and dues is not
taxed if segregated for use only for an
exemp! function. However, generally,
the investment income of a political
organization, such as interest income, is
subject to tax,

1978 Statutory Changes

In 1978, Congress amended the
definition of exempt function income to
include proceeds from the conducting of
any bingo game (as defined in section
512 (f)(2)). Act of October 21, 1978 (92
Stat. 1702). This amendment will be the
subject of a notice of proposed
rulemaking and thus is not reflected in
these final regulations.

Operational Test

Generally, a political organization
must be operated primarily to receive
contributions or make expenditures for
an exempt function. Under the proposed
regulations, if more than an
insubstantial amount of exempt function
income was spent for nonexempt
function purposes, the political
organization could lose its exempt
status. In response to a number of
comments this position has been
modified. Such expenditures will,
generally, cause the political
organization to lose its exempt status
only if such organization is primarily
engaged in nonexempt function
activities, However, amounts of exempt
function income expended for
nonexempt function activities might
result in the taxation of amounts
remaining in the political organization’s
segregated fund. See § 1.527-2(b).

Exempt Function

Generally, the term “exempt function”
means the function of receiving
contributions or making expenditures
for the purpose of influencing or
attempting to influence the selection,
nomination, election, or appointment of
individuals for Federal, State, or local
public office. The definition of exempt
function has been clarified, and a
number of examples have been added to
illustrate the general principles. See
§ 1.527-2(c).

Certain Expenditures by Organizations
Described in Section 501(c)

Generally, section 527(f) provides that
an organization described in section
501(c] is subject to tax if it makes
expenditures for an exempt function as
defined in section 527(e)(1). Several
commentators suggested that certain
expenditures made by an organization
described in section 501(c) should be
treated differently from identical
expenditures made by a political
organization. These commentators state
that activities that are not considered to
be political activities under Federal or
State election laws should not be
treated as exempt function activities
under section 527. In particular they
argue that under the Federal Election
Campaign Act (FECA) labor unions and
trade associations, among others, may
engage in certain activities that under
the proposed regulations could result in
taxation of expenditures for such
activities. These activities are (1)
communications with members about
candidates for public office, (2) paying
the costs of establishing a fund and
soliciting contributions to such fund, and
(3) engaging in certain nonpartisan
activities during a political campaign
such as voter registration drives. They
therefore argue that those expenditures
should not be considered an expenditure
for an exempt function.

Paragraph (b) (2) and (3) of § 1.527-6
is reserved pending resolution of the
relationship between section 527 and
FECA and similar State statutes. When
adopted as a Treasury decision,
paragraph (b) (2) and (3) will apply on a
prospective basis if the commentators'
position is rejected and taxpayers are
thereby adversely affected. The final
regulations also adopt the position that
under certain circumstances
commenting on potential appointees for
public office will not be considered an
exempt function activity.

Deductible Expenditures

In response to several comments, the
final regulations adopt the position that
where an expenditure relates to an
exempt function activity and to an
activity to produce political organization
taxable income, the expenditure is
allocated between the two uses on a
reasonable and consistent basis. See
§ 1.527-4(c).

Other Changes

The final regulations delete the
substantially related test with respect to
fund raising and entertainment events,
and sale of campaign materials.
However, in any such case, the event or
sale must still relate to a political
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activity of the organization aside from
the need for funds or income in order for
the proceeds to qualify as exempt
function income. See § 1.527-3 (d) and
(e).

Drafting Information

The principal author of this regulation
is Jason R. Felton of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, both on
matters of substance and style.

Adoption of amendments to the
regulations.

Accordingly, 26 CFR Part 1 is
amended by adding §§ 1.527-1 through
1.527-8 as follows:

* * * * *

Sec.
1.527-1
1.527-2

Political organizations; Generally.

Definitions.

1.527-3 Exempt function income.

1.527-4 Special rules for computation of
political organization taxable income.

1.527-5 Activities resulting in gross income
to an individual or political organization,

1.527-6 Inclusion of certain amounts in the
gross income of an exempt organization
which is not a political organization.

1.527-7 Newsletter fund.

1.527-8 Effective date; filing requirements;
and miscellaneous provisions.

Authority: Sec. 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917; (26
U.S.C, 7805)).

§ 1.527-1 Political organizations;
Generally.

Section 527 provides that a political
organization is considered an
organization exempt from income taxes
for the purpose of any law which refers
to organizations exempt from income
taxes. A political organization is subject
to tax only to the extent provided in
section 527. In general, a political
organization is an organization that is
organized and operated primarily for an
exempt function as defined in § 1.527-
2(c). Section 527 provides that a political
organization is taxed on its political
organization taxable income (see
§ 1.527—4) which, in general, does not
include the exempt function income (see
§ 1.527-3) of the political organization.
Furthermore, section 527 provides that
an exempt organization, other than a
political organization, may be subject to
tax under section 527 when it expends
an amount for an exempt function, see
§ 1.527-6, Finally, the taxation of
newsletter funds is provided under
section 527, see § 1.527-7.

§ 1.527-2 Definitions.

For purposes of section 527 and these
regulations—

(a) Political organization—(1) In
general. A “political organization" is a
party, committee, association, fund, or
other organization (whether or not
incorporated) organized and operated
primarily for the purpose of directly or
indirectly accepting contributions or
making expenditures for an exempt
function activity (as defined in
paragraph (c) of this section).
Accordingly, a political organization
may include a committee or other group
which accepts contributions or makes
expenditures for the purpose of
promoting the nomination of an
individual for an elective public office in
a primary election, or in a meeting or
caucus of a political party. A segregated
fund (as defined in paragraph (b) of this
section) established and maintained by
an individual may qualify as a political
organization.

(2) Organizational test. A political
organization meets the organizational
test if its articles of organization provide
that the primary purpose of the
organization is to carry on one or more
exempt functions. A political
organization is not required to be
formally chartered or established as a
corporation, trust, or association. If an
organization has no formal articles of
organization, consideration is given to
statements of the members of the
organization at the time the organization
is formed that they intend to operate the
organization primarily to carry on one or
more exempt functions.

(3) Operational test. A political
organization does not have to engage
exclusively in activities that are an
exempt function. For example, a
political organization may—

(i) Sponsor nonpartisan educational
workshops which are not intended to
influence or attempt to influence the
selection, nomination, election, or
appointment of any individual for public
office, :

(ii) Pay an incumbent's office
expenses, or

(iii) Carry on social activities which
are unrelated to its exempt function,
provided these are not the
organization's primary activities.
However, expenditures for purposes
described in the preceding sentence are
not for an exempt function. See § 1.527-
2 (c) and (d). Furthermore, it is not
necessary that a political organization
operate in accordance with normal
corporate formalities as ordinarily
established in bylaws or under state
law.

(b) Segregated fund—(1) General rule.
A “segregated fund” is a fund which is
established and maintained by a
political organization or an individual
separate from the assets of the
organization or the personal assets of
the individual. The purpose of such a
fund must be to receive and segregate
exempt function income (and earnings
on such income) for use only for an
exempt function or for an activity
necessary to fulfill an exempt function.
Accordingly, the amounts in the fund
must be dedicated for use only for an
exempt function. Thus, expenditures for
the establishment or administration of a
political organization or the solicitation
of political contributions may be made
from the segregated fund, if necessary to
fulfill an exempt function. The fund must
be clearly identified and established for
the pruposes intended. A savings or
checking account into which only
contributions to the political
organization are placed and from which
only expenditures for exempt functions
are made may be a segregated fund. If
an organization that had designated a
fund to be a segregated fund for
purposes of segregating amounts
referred to in section 527(c)(3) (A)
through (D), expends more than an
insubstantial amount from the
segregated fund for activities that are
not for an exempt function during a
taxable year, the fund will not be
treated as a segregated fund for such
year. In such a case amounts referred to
in section 527(c)(3)(A)-{D), segregated in
such fund will not be exempt function
income. Further, if more than
insubstantial amounts segregated for an
exempt function in prior years are
expended for other than an exempt
function the facts and circumstances
may indicate that the fund was never a
segregated fund as defined in this
paragraph.

(2) Record keeping. The organization
or individual maintaining a segregated
fund must keep records that are
adequate to verify receipts and
disbursements of the fund and identify
the exempt function activity for which
each expenditure is made.

(c) Exempt function—(1) Directly
related expenses. An “exempt function”,
as defined in section 527(e)(2), includes
all activities that are directly related to
and support the process of influencing or
attempting to influence the selection,
nomination, election, or appointment of
any individual to public office or office
in a political organization (the selection
process). Whether an expenditure is for
an exempt function depends upon all the
facts and circumstances. Generally,
where an organization supports an
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individual's campaign for public office,
the organization's activities and
expenditures in futherance of the
individual's election or appointment to
that office are for an exempt function of
the organization. The individual does
not have to be an announced candidate
for the office. Furthermore, the fact that
an individual never becomes a
candidate is not crucial in determining
whether an organization is engaging in
an exempt function. An activity engaged
in between elections which is directly
related to, and supports, the process of
selection, nomination, or election of an
individual in the next applicable
political campaign is an exempt function
activity.

(2) Indirect expenses. Expenditures
that are not directly related to
influencing or attempting to influence
the selection process may also be an
expenditure for an exempt function by a
political organization. These are
expenses which are necessary to
support the directly related activities of
the political organization. Activities
which support the directly related
activities are those which must be
engaged in to allow the political
organization to carry out the activity of
influencing or attempting to influence
the selection process. For example,
expenses for overhead and record
keeping are necessary to allow the
political organization to be established
and to engage in political activities,
Similarly, expenses incurred in soliciting
contributions to the political
organization are necessary to support
the activities of the political
organization.

(3) Terminating activities. An exempt
function includes an activity which-is in
furtherance of the process of terminating
a political organization’s existence. For
example, where a political organization
is established for a single campaign,
payment of campaign debts after the
conclusion of the campaign is an exempt
function activity.

(4) lllegal expenditures. Expenditures
which are illegal or are for a judicially
determined illegal activity are not
considered expenditures in furtherance
of an exempt function, even though such
expenditures are made in connection
with the selection process.

(5) Examples. The following examples
illustrate the principles of paragraph (c)
of this section. The term “exempt
function when used in the following
examples means exempt function within
the meaning of section 527(e)(2).

(i) Example (1). A wants to run for election
to public office in State X. A is not a
candidate. A travels throughout X in order to
rally support for A’s intended candidacy.
While in X, A attends a convention of an

organization for the purpose of attempting to
solicit its support. The amount expended for
travel, lodging, food, and similar expenses
are for an exempt function.

(ii) Example (2). B, a member of the United
States House of Representatives, is a
candidate for reelection. B travels with B's
spouse to the district B represents. B feels it
is important for B's reelection that B's spouse
accompany B. While in the district, B makes
speeches and appearances for the purpose of
persuading voters to reelect B. The travel
expenses of B and B's spouse are for an
exempt function.

(iii) Example (3). C is a candidate for public
office. In connection with C's campaign, C
takes voice and speech lessons to improve
C's skills. The expenses for these lessons are
for an exempt function.

(iv) Example (4). D, an officeholder and
candidate for reelection, purchases tickets to
a testimonial dinner. D's attendance at the
dinner is intended to aid D's reelection. Such
expenditures are for an exempt function.

(v) Example (5). E, an officeholder, expends
amounts for periodicals of general circulation
in order to keep informed on national and
local issues. Such expenditures are not for an
exempt function.

(vi) Example (6). N is an organization
described in section 501(c) and is exempt
from taxation under section 501(a). F is
employed as president of N, F, as a
representative of N, testifies in response to a
written request from a Congressional
committee in support of the confirmation of
an individual to a cabinet position. The
expenditures by N that are directly related to
F's testimony are not for an exempt function.

(vii) Example (7). P is a political
organization described in section 527(e)(2).
Between elections P does not support any
particular individual for public office.
However, P does train staff members for the
next election, drafts party rules, implements
party reform proposals, and sponsors a party
convention, The expenditures for these
activities are for an exempt function.

(viii) Example (8). Q is a political
organization described in section 527(e}(2). Q
finances seminars and conferences which are
intended to influence persons who attend to
support individuals to public office whose
political philosophy is in harmony with the
political philosophy of Q. The expenditures
for these activities are for an exempt
function.

(d) Public office. The facts and
circumstances of each case will
determine whether a particular Federal,
State, or local office is a “public office.”
Principles consistent with those found
under § 53.4946-1(g)(2) (relating to the
definition of public office) will be
applied.

§ 1.527-3 Exempt function income.

(a) General rule—(1) For purposes of
section 527, exempt function income
consists solely of amounts received as—

(i) Contributions of money or other
property,

(ii) Membership dues, fees, or
assessments from a member of a
political organization, or

(iii) Proceeds from a political fund
raising or entertainment event, or
proceeds from the sale of political
campaign materials, which are not
received in the ordinary course of any
trade or business,

but only to the extent such income is
segregated for use only for exempt
functions of the political organization.

(2) Income will be considered
segregated for use only for an exempt
function only if it is received into and
disbursed from a segregated fund as
defined in § 1.527-2(b).

(b) Contributions. The rules of section
271(b)(2) apply in determining whether
the transfer of money or other property
constitutes a contribution. Generally,
money or other property, whether
solicited personally, by mail, or through
advertising, qualifies as a contribution,
In addition, to the extent a political
organization receives Federal, State, or
local funds under the $1 “checkoff”
provision (sections 9001-9013), or any
other provision for financing of
campaigns, such amounts are to be
treated as contributions.

(c) Dues, fees, and assessments.
Amounts received as membership fees
and assessments from members of a
political organization may constitute
exempt function income to the political
organization. Membership fees and
assessments received in consideration
for services, goods, or other items of
value do not constitute exempt function
income. However, filing fees paid by an
individual directly or indirectly to a
political party in order that the
individual may run as a candidate in a
primary election of the party (or run in a
general election as a candidate of that
party) are to be treated as exempt
function income. For example, some
States provide that a certain percentage
of the first year’s salary of the office
sought must be paid to the State as a
filing (or “qualifying”) fee and party
assessment, The State then transfers
part of this fee to the candidate’s party.
In such a case, the entire amount
transferred to the party is to be treated
as exempt function income.
Furthermore, amounts paid by an
individual directly to the party as a
qualification fee are treated similarly.

(d) Fund raising events—(1) In
general. Amounts received from fund
raising and entertainment events are
eligible for treatment as exempt function
income if the events are political in
nature and are not carried on in the
ordinary course of a trade or business.
Whether an event is "political” in nature
depends on all facts and circumstances.
One factor that indicates an event is a
political event is the extent to which the
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event is related to a political activity
aside from the need of the organization
for income or funds. For example, an
event that is intended to rally and
encourage support for an individual for
public office would be a political fund
raising event. Examples of political
events can include dinners, breakfasts,
receptions, picnics, dances, and athletic
exhibitions.

_ (2) Ordinary course of any trade or
business. Whether an activity is in the
ordinary course of a trade or business
depends on the facts and circumstances
of each case. Generally, proceeds from
casual, sporadic fund raising or
entertainment events are not in the
ordinary course of a trade or business.
Factors to be taken into account in
determining whether an activity is a
trade or business include the frequency
of the activity, the manner in which the
activity is conducted, and the span of
time over which the activity is carried
on.
(e) Sale of campaign materials.
Amounts received from the sale of
campaign materials are eligible for
treatment as exempt function income if
the sale is not carried on in the ordinary
course of a trade or business (as defined
in paragraph (d)(2) of this section), and
is related to a political activity of the
organization aside from the need of such
organization for income or funds.
Proceeds from the sale of political
memorabilia, bumper stickers, campaign
buttons, hats, shirts, political posters,
stationery, jewelry, or cookbooks are
related to such a political acitivity
where such items can be identified as
relating to distributing political
literature or organizing voters to vote for
a candidate for public office.

§1.527-4 Special rules for computation of
political organization taxable income.

(a) In general. Political organization
taxable income is determined according
to the provisions of section 527(b) and
the rules set forth in this section.

(b) Limitation on capital losses. If for
any taxable year a political organization
has a net capital loss, the rules of
sections 1211(a) and 1212(a) apply.

(c) Allowable deductions—(1) In
general. To be deductible in compuling
political organization taxable income,
expenses, depreciation, and similar
items must not only qualify as
deductions allowed by chapter 1 of the
Code, but must also be directly
connected with the production of
political organization taxable income.

(2) “Directly connected with" defined.
To be “directly connected with” the
production of political organization
taxable income, an item of deduction
must have a proximate and primary

relationship to the production of such
income and have been incurred in the
production of such income. Items of
deduction attributable solely to items of
political organization taxable income
are proximately and primarily related to
such income. Whether an item of
deduction is incurred in the production
of political organization taxable income
is determined on the basis of all the
facts and circumstances of each case.
(3) Dual use of facilities or personnel.
Expenses, depreciation, and similar
items that are attributable to the
production of exempt function income
and political organization taxable
income shall be allocated between the
two on a reasonable and consistent
basis. For example, where facilities are
used both for an exempt function of the
organization and for the production of
political organization taxable income,
expenses, depreciation, and similar
items attributable to such facilities (for
example, items of overhead) shall be
allocated between the two uses of a
reasonable and consistent basis.
Similarly, where personnel are
employed both for an exempt function
and for the production of political
organization taxable income, expenses
and similar items attributable to such
personnel (for example, items of salary)
shall be allocated between the activities
on a reasonable and consistent basis.
The portion of any such item so
allocated to the production of political
organization taxable income is directly
connected with such income and is
allowable as a deduction in computing
political organization taxable income to
the extent that it qualifies as an item of
deduction allowed by chapter 1 of the
Code. Thus, for example, assume that X,
a political organization, pays its
manager a salary of $10,000 a year and
that it derives political organization
taxable income. If 10 percent of the
manager's time during the year is
devoted to deriving X's gross income
(other than exempt function income), a
deduction of $1,000 (10 percent of
$10,000) would generally be allowable
for purposes of computing X's political
organization taxable income.

§ 1.527.5 Activities resulting in gross
income to an individual or political
organization.

(a) In general—(1) General rule.
Amounts expended by a political
organization for an exempt function are
not income to the individual or
individuals on whose behalf such
expenditures are made. However, where
a political organization expends any
other amount for the personal use of any
individual, the individual on whose
behalf the amount is expended will be in

receipt of income. Amounts are
expended for the personal use of an
individual where a direct or indirect
financial benefit accrues to such
individual. For example, if a political
organization pays a personal legal
obligation of a candidate for public
office, such as the candidate’s federal
income tax liability, the amount paid is
includible in such candidate's gross
income. Similarly, if a political
organization expends any amount of its
exempt function income for other than
an exempt function, and the expenditure
results in a direct or indirect financial
benefit to the political organization, it
must include the amount of such
expenditure in its gross income. For
example, if a political organization
expends exempt function income for
making an improvement or addition to
its facilities, or for equipment, which is
not necessary for or used in carrying out
an exempt function, the amount of the
expenditure will be included in the
political organization's gross income.
However, if a political organization
expends exempt function income to
make ordinary and necessary repairs on
the facilities the political organization
uses in conducting its exempt function,
such amounts will not be included in the
political organization's gross income.

(2) Expenditure for an illegal activity.
Expenditures by a political organization
that are illegal or for an activity that is
judicially determined to be illegal are
treated as amounts not segregated for
use only for the exempt function and
shall be included in the political
organization's taxable income.
However, expenses incurred in defense
of civil or criminal suits against the
organization are not treated as taxable
to the organization. Similarly, voluntary
reimbursement to the participants in the
illegal activity for similar expenses
incurred by them are not taxable to the
organization if the organization can
demonstrate that such payments do not
constitute a part of the inducement to
engage in the illegal activity or part of
the agreed upon compensation therefor.
However, if the organization entered
into an agreement with the participants
to defray such expenses as part of the
inducement, such payments would be
treated as an expenditure for an illegal
activity. Except where necessary to
prevent the period of limitation for
assessment and collection of a tax from
expiring, a notice of deficiency will not
generally be issued until after there has
been a final determination of illegality
by an appropriate court in a criminal
proceeding.

(b) Certain uses not treated as income
to a candidate. Except as otherwise
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provided in paragraph (a) of this section,
if a political organization—

(1) Contributes any amount-to or for
the use of any political organization
described in section 527(e)(1) or
newsletter fund described in section
527(g),

(2) Contributes any amount to or for
the use of any organization described in
paragraph (1) and (2) of section 509(a)
which is exempt from taxation under
section 501(a), or

(3) Deposits any amount in the general
fund of the U.S. Treasury or in the
general fund of any State or local
government,
such amount shall not be treated as an
amount expended for the personal use
of a candidate or other person. No
deduction shall be allowed under the
Internal Revenue Code of 1954 for the
contribution or deposit described in the
preceding sentence.

(c) Excess funds—(1) General rule.
Generally, funds controlled by a
political organization or other person
after a campaign or election are excess
funds and are treated as expended for
the personal use of the person having
control over the ultimate use of such
funds. However, such funds will not be
treated as excess funds to the extent
they are—

(i) Transferred within a reasonable
period of time by the person controlling
the funds in accordance with paragraph
{b) of this section, or

(i) Held in reasonable anticipation of
being used by the political organization
for future exempt functions.

(2) Excess funds transferred at death.
Where excess funds are held by an
individual who dies, and these funds go
to the individual’s estate or any other
person (other than an organization or
fund described in paragraph (b) of this
section), the funds are income of the
decedent and will be included in the
decedent's gross estate unless the estate
or other person receiving such funds
transfers the funds within a reasonable
period of time in accordance with
paragraph (b) of this section.

This paragraph (c)(2) will not apply
where the individual who dies provides
that the funds be transferred to an
organization or fund described in
paragraph (b) of this section.

§1.527-6 Inclusion of certain amounts in
the gross income of an exempt
organization which is not a political
organization.

(a) Exempt organizations—General

rule. If an organization described in
section 501(c) which is exempt from tax
under section 501(a) expends any
amount for an exempt function, it may
be subject to tax. There is included in
the gross income of such organization
for the taxable year an amount equal to
the lesser of—

(1) The net investment income of such
organization for the taxable year, or

(2) The aggregate amount expended
during the taxable year for an exempt
function.

The amount included will be treated as
political organization taxable income.

(b) Exempt function expenditures—(1)
Directly related expenses. (i) Except as
provided in this section, the term
“exempt function” will generally have
the same meaning it has in § 1.527-2(c).
Thus, expenditures which are directly
related to the selection process as
defined in § 1.527-2(c)(1) are
expenditures for an exempt function.
Expenditures for indirect expenses as
defined in § 1.527-2(c)(2), when made by
a section 501(c) organization are for an
exempt function only to the extent
provided in paragraph (b)(2) of this
section. Expenditures of a section 501 (c)
organization which are otherwise
allowable under the Federal Election
Campaign Act or similar State statute
are for an exempt function only to the
extent provided in paragraph (b)(3) of
this section.

(ii) An expenditure may be made for
an exempt function directly or through
another organization. A section 501(c)
organization will not be absolutely
liable under section 527(f)(1) for
amounts transferred to an individual or
organization. A section 501(c)
organization is, however, required to
take reasonable steps to ensure that the
transferee does not use such amounts
for an exempt function.

(2) Indirect expenses. [Reserved].
(3) Expenditures allowed by Federal
Election Campaign Act. [Reserved].

(4) Appointments or confirmations,
Where an organization described in
paragraph (a) of this section appears
before any legislative body in response
to a written request by such body for the
purpose of influencing the appointment
or confirmation of an individual to a
public office, any expenditure directly
related to such appearance is not
treated as an expenditure for an exempt
function.

(5) Nonpartisan activity, Expenditures
for nonpartisan activities by an
organization to which paragraph (a) of
this section applies are not expenditures
for an exempt function. Nonpartisan
activities include voter registration and
“get-out-the-vote" campaigns. To be
nonpartisan voter registration and “get-
out-the-vote"” campaigns must not be
specifically identified by the
organization with any candidate or
political party.

(c) Character of items included in
gross income—(1) General rule. The
items of income included in the gross
income of an organization under
paragraph (a) of this section retain their
character as ordinary income or capital
gain.

(2) Special rule in determining
character of item. If the amount
included in gross income is determined
under paragraph (a)(2)(ii) of this section,
the character of the items of income is
determined by multiplying the total
amount included in gross income under
such paragraph by a fraction, the
numerator of which is the portion of the
organization's net investment income
that is gain from the sale or exchange of
a capital asset, and the denominator of
which is the organization's net
investment income, For example, if
$5,000 is included in the gross income of
an organization under paragraph (a)(2)
of this section, and the organization had
$100,000 of net investment income of
which $10,000 is long term capital gain,
then $500 would be treated as long term
capital gain:

Capital gain Amount expended Portion of
net investment X on an exempt = income subject
income function to tax under

section 1201
$ 10,000 X $5,000 =  $500

310,000
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(d) Modifications. The modifications
described in section 527(c)(2) apply in
computing the tax under paragraph
(a)(2) of this section. Thus, no net
operating loss is allowed under section
172 nor is any deduction allowed under
part VIII of subchapter B. However,
there is allowed a specific deduction of
$100.

(e) Transfer not treated as exempt
function expenditures. Provided the
provisions of this paragraph (e) are met,
a transfer of political contributions or
dues collected by a section 501(c)
organization to a separate segregated
fund as defined in paragraph (f) of this
section is not treated as an expenditure
for an exempt function (within the
meaning of § 1.527-2(c)). Such transfers
must be made promptly after the receipt
of such amounts by the section 501(c)
organization, and must be made directly
to the separate segregated fund. A
transfer is considered promptly and
directly made if:

(1) The procedures followed by the
section 501(c) organization satisfy the
requirements of applicable Federal or
State campaign law and regulations;

{2) The section 501(c) organization
maintains adequate records to
demonstrate that amounts transferred in
fact consist of political contributions or
dues, rather than investment income;
and

(3) The political contributions or dues
transferred were not used to earn
investment income for the section 501(c)
organization.

(f) Separate segregated fund. An
organization or fund described in
section 527(f)(3) is a separate segregated
fund. To avoid the application of
paragraph (a) of this section, an
organization described in section 501(c)
that is exempt from taxation under
section 501(a) may, if it is consistent
with its exempt status, establish and
maintain such a separate segregated
fund to receive contributions and make
expenditures in a political campaign. If
such a fund meets the requirements of
§ 1.527-2(a) (relating to the definition of
a political organization), it shall be
treated as a political organization
subject to the provisions of section 527.
A segregated fund established under the
Federal Election Campaign Act will
continue to be treated as a segregated
fund when it engages in exempt function
activities as defined in § 1.527-2(c),
relating to State campaigns.

(8) Effect of expenditures on exempt
status. Section 527(f) and this section do
not sanction the intervention in any
political campaign by an organization
described in section 501(c) if such
activity is inconsistent with its exempt
status under section 501(c). For example,

an organization described in section
501(c)(3) is precluded from engaging in
any political campaign activities. The
fact that section 527 imposes a tax on
the exempt function (as defined in

§ 1.527-2(c)) expenditures of section
501(c) organizations and permits such
organizations to establish separate
segregated funds to engage in campaign
activities does not sanction the
participation in these activities by
section 501(c)(3) organizations,

§ 1.527-7 Newsletter funds.

(a) In general. For purposes of this
section, a fund established and
maintained by an individual who holds,
has been elected to, or is a candidate
(within the meaning of section 41(c)(2))
for nomination or election to, any
Federal, State, or local elective public
office for the use by such individual
exclusivelyfor an exempt function, as
defined in paragraph (c) of this section,
shall be a newsletter fund. If assets of a
newsletter fund are used for any
purpose other than the exempt function
of the newsletter fund as defined in
paragraph (c) of this section, such
amount shall be treated as expended for
the personal use of the individual who
established and maintained such fund.
In addition, future contributions to such
fund are treated as income to the
individual who established and
maintained the fund. In such a case, the
facts and circumstances may indicate
that the fund was never established and
maintained exclusively for an exempt
function as defined in paragraph (c) of
this section.

(b) Determination of taxable income.
A newsletter fund shall be treated as if
it were a political organization for
purposes of determining its taxable
income. However, the specific $100
deduction provided by section
527(c)(2)(A) shall not be allowed.

(c) Exempt function. For purposes of
this section, the exempt function of a
newsletter fund consists solely of the
preparation and circulation of the
newsletter. Among the expenditures
treated as preparation and circulation
expenditures of the newsletter are—

(1) Secretarial services,

(2) Printing,

(3) Addressing, and

(4) Mailing.

(d) Nonexempt function purposes.
Newsletter fund assets may not be used
for campaign activities. Therefore, an
exempt function of a newsletter fund
does not include—

(1) Expenditures for an exempt
function as defined in § 1.527-2(c) or

(2) Transfers of unexpended amounts
to a political organization described in
section 527(e)(1).

(e) Excess funds. Excess funds held by
a newsletter fund which has ceased to
engage in the preparation and
circulation of the newsletter are treated
as expended for the personal use of the
individual who established and
maintained such fund. However, to the
extent such excess funds are within a
reasonable period of time—

(1) Contributed to or for the use of any
organization described in paragraph (1)
or (2) of section 509(a} which is exempt
from taxation under section 501(a),

(2) Deposited in the general fund of
the U.S. Treasury or in the general fund
of any State or local government
(including the District of Columbia), or

(3) Contributed to any other
newsletter fund as described in
paragraph (a) of this section,

the excess funds are not treated as
expended for the personal use of such
individual. In such a case the individual
is not allowed a deduction under the
Internal Revenue Code of 1954 for such
contribution or deposit.

§ 1.527-8 Effective date; filing
requirements; and miscellaneous
provisions.

(a) Assessment and collections. Since
the taxes imposed by section 527 are
taxes imposed by subtitle A of the Code,
all provisions of law and of the
regulations applicable to the taxes
imposed by subtitle A are applicable to
the assessment and collection of the
taxes imposed by section 527.
Organizations subject to the tax
imposed by section 527 are subject to
the same provisions, including penalties,
as are provided for corporations, in
general, except that the requirements of
section 6154 concerning the payment of
estimated tax do not apply. See,
generally, sections 6151, et. seq., and the
regulations prescribed thereunder, for
provisions relating to payment of tax.

(b) Returns. For requirements of filing
annual returns with respect to political
organization taxable income, see section
6012 (a) (6) and the applicable
regulations,

(c) Taxable years, method of
accounting, etc. The taxable year (fiscal
year or calendar year, as the case may
be) of a political organization is
determined without regard to the fact
that such organization may have been
exempt from tax during any prior period.
See sections 441 and 446, and the
regulations thereunder in this part, and
section 7701 and the regulations in Part
301 of this chapter (Regulations on
Procedure and Administration).
Similarly, in computing political
organization taxable income, the
determination of the taxable year for
which an item of income or expense is
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taken into account is made under the
provisions of sections 441, 446, 451, 461,
and the regulations thereunder, whether
or not the item arose during a taxable
year beginning before, on, or after the
effective date of the provisions imposing
a tax upon political organization taxable
income. If a method for treating bad
debts was selected in a return of income
(other than an information return) for a
previous taxable year, the taxpayer
must follow such method in its returns
under section 527, unless such method is
changed in accordance with the
provisions of § 1.166-1. A taxpayer who
has not previously selected a method for
treating bad debts may, in its first return
under section 6012 (a) (6}, exercise the
option granted in § 1.166-1.

(d) Effective date. Except as provided
in paragraph (b) (2) of § 1.527-6, the
regulations under section 527 apply to
taxable years beginning after December
31, 1974.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954.
(68A Stat. 917; 26 U.S.C. 7805).

William E. Williams,
Acting Commissioner of Internal Revenue.

Approved: December 15, 1980.

Donald C. Lubick,

Assistant Secretary of the Treasury.
|FR Doc. 8040500 Filed 12-20-80; 8:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Occupational Safety and Heaith
Administration

29 CFR Part 1910

Occupational Exposure to Cotton Dust

AGENCY: Occupational Safety and
Health Administration (OSHA), Labor.
ACTION: Notice of respirator-use
enforcement policy concerning the
period of use of respirators as required
by the cotton dust standard.

SUMMARY: This notice enunciates a
respirator use enforcement policy for the
provisions of the OSHA cotton dust
standard, 29 CFR 1910.1043 with respect
to the period of use of respirators. The
administrative stay of paragraphs
1910.1043(f)(1) (i) and (iii), published at
45 FR 64872 has now expired.
Enforcement of these provisions will
commence in accordance with this
enforcement policy, which requires that
respirators are to be worn to the extent
necessary to assure that each
employee's 8-hour time weighted
average exposure is maintained at less
than the permissible exposure limit. The

employee's exposure is computed by
assuming that while respirators are
worn, ambient cotton dust levels are
reduced by the assigned class protection
factor of the respirator being worn.
DATES: Effective January 19, 1981, 29
CFR 1910.1043(f)(1) (i) and (iii) will be
enforced in accordance with this policy.
FOR FURTHER INFORMATION CONTACT:
Dr. Bailus Walker, Occupational Safety
and Health Administration, Room
N3718, U.S. Department of Labor,
Washington, D.C. 20210. Telephone (202)
523-7076, or Mr. Frank Tipton,
Occupational Safety and Health
Administration, Room N3718, U.S.
Department of Labor, Washington, D.C.
20210. Telephone (202) 523-7174.
SUPPLEMENTARY INFORMATION: OSHA
issued a final occupational safety and
health standard for occupational
exposure to cotton dust on June 19, 1978
(codified at 29 CFR 1910.1043); published
at 43 FR 27350-399, June 23, 1978. The
standard applied to textile
manufacturing and non-textile
industries. Petitions for review of the
standard were consolidated in the U.S.
Court of Appeals for the District of
Columbia Circuit and a stay of the
standard pending judicial review was
issued on October 20, 1978. Petitions
filed by representatives of the cotton
waste processing industries and
purchasers and users of cotton batting
were severed from the main action on
November 1, 1978. No decision
respecting these industries has been
issued as of this time. On Ocotober 24,
1979, the D.C. Circuit affirmed the
standard in the main action except as
applied to cotton seed oil mills. It
subsequently denied petitions for
rehearing, suggestions for rehearing en
banc, and motions to continue the stay
(except for cottonseed oil mills), and the
standard became effective and
enforceable on March 27, 1980. See 45
FR 124186, February 26, 1980. Thereafter,
the Department suspended enforcement
of the standard in the classing and
warehousing industries for further
consideration in light of the Supreme
Court's ruling in Industrial Union
Department, AFL-CIO v. American
Petroleum Institute, (Nos. 78-911 and 78—
1036). See 45 FR 50328, July 29, 1980.
Petitions for certiorari to review the
Court of Appeal’s decision in the main
action were granted by the U.S.
Supreme Court.

Under the timetable for
implementation of the requirements of
the standard, employers were required
to complete initial monitoring of covered
facilities by September 27, 1980.
Accordingly, on that date, the provisions
of the standard for respirator usage

would have become effective as to all
employers covered by the standard.
These respirator provisions (29 CFR
1910.1043(f)) require, among other things,
respirator use (i) during the time period
necessary to install or implement
feasible engineering controls and work
practice controls and (ii) in work
situations where feasible engineering
controls are not yet sufficient to reduce
exposure to or below the permissible
exposure limit. However, it became
apparent that there was widespread
misunderstanding throughout the textile
industry and among employees about
how an effective respirator program
should be implemented, which resulted
in an unsuccessful implementation of
the respirator provisions. Therefore, on
September 30, 1980, at 45 FR 64872,
OSHA published a notice of an
administrative stay of 75 days ending
December 15, 1980, of 29 CFR
1910.1043(f)(1) (i) and (iii). That notice
included a commitment to develop
guidelines for implementing effective
respirator programs in the textile
industry and in doing so to "meet with
representatives of the cotton textile
industry, workers and their unions and
the National Institute for Occupational
Safety and Health.” These meetings
were held and OSHA received many
useful comments.

In addition to the parties mentioned
above, these meetings also included
state plan representatives, respirator
manufacturers and independent
organizations. All of the comments and
criticisms have been carefully evaluated
in developing this enforcement policy.

By this notice, OSHA announces this
enforcement policy with respect to the
use of respirators under the cotton dust
standard, 29 CFR 1910.1043, and sets
forth in detail the meaning and
application of the enforcement policy. It
must be noted that this interpretation is
based on the unique circumstances
involved in the cotton dust standard and
therefore is limited to that standard.
This enforcement policy will be
incorporated into the compliance
directive now being prepared for the
cotton dust standard. The policy
concerns the period of required use of
respirators and allows the partial shift
wearing of respirators on the condition
that each employee’s 8-hour time
weighted average exposure is kept
below the permissible exposure limit
(PEL). In computing the exposure of an
employee who is wearing a respirator,
the respirator is assumed to reduce the
ambient concentration of cotton dust by
a factor equal to the assigned class
protection factor of the respirator.
Respirators need be worn only as long
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as necessary to ensure compliance with
the PEL. Some adjustment of the
nominally required wearing times is
made to allow for occasional lapses in
protection due to brief respirator
removal and to arrange an easily
administered program.

Partial shift use is clearly implied in
the cotton dust standard in paragraph
(k)(1)(ii)(b) which requires a record of
the “type of protective devices worn, if
any, and length of time worn.” Partial
shift use of respirators is also
incorporated in the lead standard
(section 1910.1025).

The partial shift use of respirators as
enunciated in this notice does not affect
the requirement for using respirators
during so-called “blow down" cleaning
using compressed air, nor any other
respirator provision of the standard not
subject to the administrative stay of
September 30, 1980. The requirement for
respirators contained in paragraph (g)(1)
is in addition to the routine use of
respirators needed to comply with the
PEL's.

In the interest of facilitating
implementation of the partial shift use
and of fostering understanding of the
partial shift policy, industry suggested
that OSHA include in its notice a table
which would set forth a single set of
specific times for donning and removing
respirators that would constitute
compliance with the standard in the
presence of various increments of cotton
dust concentration. Although this may
appear reasonable, OSHA has
concluded that such an approach would
unnecessarily limit employers’ flexibility
and unnecessarily interfere with
employers normal routines, both of
which are often-mentioned industry
concerns. By contrast the tables which
have been provided below are a
compilation, for the simplest case, of
cotton dust levels and respirator use
durations that satisfy the enforcement
policy states herein.

The enforcement policy being
enunciated by this notice clarifies what
is the minimum actual respirator
requirements of the cotton dust
standard. OSHA recognizes that this
may be somewhat less than the
procedures being used in some existing
respirator use schedules. However,
OSHA continues to endorse and
recommend that all employees on their
own initiative wear respirators as much
as possible when they are likely to be
over exposed to toxic materials, whether
cotton dust or other materials.

The concentration dependent time of
use concept for respirators in no way
makes a respiratory profection program
inexpensive and does not by itself
assure that a respiratory protection

program is effective. Although OSHA
has as a matter of necessity accepted
the use of respirators under some
circumstances, this does not mean that
respirators are as effective, reliable, or
safe as primary control of a hazardous
contaminant at the source by
engineering controls.

Partial Use Enforcement Policy

When respirators are required to
comply with the permissible exposure
limit (PEL) the required time of use of
the respirators depends on the levels of
cotton dust in the air and the type of
respirator that is worn. The respirators
must be worn a sufficient amount of
time to assure that no employee is
subjected to an 8-hour average
concentration in excess of the PEL as
explained below. While the employee is
wearing a respirator the actual exposure
that employee sustains may be assumed
to be reduced by the assigned class
protection factor for the respirator. The
overall exposure is then computed using
the formula found in appendix A to the
standard and in § 1910.1000(d)(1)(i). An
employee’s 8-hour time weighted
average exposure is consftructed by
multiplying each dust concentration by
the time the employee is exposed to it,
adding these quantities, and then
dividing by eight. Hence, if the employee
works in two different concentrations of
cotton dust and wears a respirator part
of the time in each environment then the
employee has four different exposure
times and levels. Thus

(eqn 1) TWA=(C,T:+C,Ts+Cs Ts+ . . .

+C,Ty)/8

where TWA =8 hour time weighted average
(in micrograms). :

C=constant concentation for a time period
(in micrograms).

T=time in hours that concentration exists.

The sum of all time periods equals 8 hours.

If time period two is the time of
wearing a respirator in the environment
with concentration C;, then
C,=C,divided by the protection factor
(PF) of the respirator. If we assume a
similar relationship for time periods 3
and 4 and that the same respirator is
worn both times, then the formula
becomes
(egn 2) TWA=(C,T:+(C:/PF)T2+CiTs+(Cs/
PF) T.)/8
Again, T4 Ta+Ta+Ts=8

For example, if a half mask respirator
is worn in a yarn manufacturing process;
the dust level in the first period of 3
hours is 1400 micrograms per cubic
meter and the respirator is worn for 2
hours; and the dust level in the second
period, of 5 hours, is 1200 micrograms,
equatian 2 can be used to find the

nominal minimum time of use of the
respirator required to comply with the
PEL. v

1000 = [1400(1) + (1400/

10)(2) + 1200(Ts) + (1200/10)(T.)]/8
Combining, and substituting from T+ T=5,

1000= (16801200 (5—T.) +120T.}/
8—1080T, =320

which indicates clearly that T is a
negative value. This indicates that the
use of respirators is not required for the
second period. In fact equation 2
indicates a TWA of 960 micrograms per
cubic meter without respirator use in the
second period. The above calculation
also demonstrates the advisability of
using respirators first in the areas of
highest concentration, a practice OSHA
strongly endorses.

Alternatively, if an employee works in
a single cotton dust concentration all
day and wears a respirator part of the
time the expression comparable to
equation 2 is

(egn 3) TWA =(C,T,+(C,/PF)T.)/8

Since T, +T.=8 hours, equation 3 can
be rearranged to solve explicitly for the
nominal minimum time of use of the
respirator required to comply with the
PEL, if the value of the PEL is
substituted for the TWA, as

T=(C—PEL)/C(1-1/PF)/8

With a half mask respirator used in a
slashing and weaving operation, this
expression becomes
T=(C—750)/.9C/8

or

T=(C—750)/.112C

The employer has the responsibility to

- ensure that respirators are worn a

sufficient amount of time to reduce each
employee's actual exposure below the
PEL's. Respirator wear for time in
excess of that necessary to keep the
actual exposure below the PEL is not
required by the standard unless an
employee requests the extra use (see
para (f)(1)(v)).

All contributions to an employee’s
exposure to cotton dust must be
included in the above computation. That
is, the cotton dust exposure in any place
in an employer's plant must be
measured and included. This applies to
service areas, break areas, etc. in
addition to assigned work stations. If
these other areas are not monitored,
then the work station dust levels shall
be applied. For work shifts longer than
eight hours, the maximum allowable
average cotton dust concentrations shall
be proportionately reduced. For
example, for a ten hour shift, an 8-hour
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PEL of 500 pg/m?® becomes 400 pg/m?*
instead.

One can expect that there may be,
under most circumstances, brief
occasions that employees will remove
respirators for such purposes as
personal hygiene, drinking, readjusting
the respirator, or vital communications.
Consequently it is inappropriate to
assume constant wear of a respirator
when using equation (1). To properly
apply this equation, all periods, even
short ones, that an employee is not
wearing a respiratory must be
accounted for because the exposure
contribution without a respirator is so
much larger than with a respirator.
Since doing this accurately for each
employee would be quite time
consuming and burdensome, OSHA will
accept a simpler procedure of
lengthening by 10% the nominal wearing
periods otherwise indicated by equation
(1). It is OSHA's judgement that a 10%
adjustment makes adequate allowance
for these expected interruptions in
periods normally considered to be
periods of respirator wear. Such
adjustment is more reasonable and
feasible than the technically correct
method of calculating exposure for each
time interval when the respirator is
removed. Alternatively and
equivalently, when using the 10%
adjustment and using equation 1 to
calculate the resulting TWA, the
assigned time of wear of the respirator
shall be reduced by 9% (recall that 9% of
110 equals 10) and that difference
interval shall be added to the
unprotected exposure time.

The wearing period for respirators has
a practical upper bound that is less than
a full work shift regardless of cotton
dust concentration. Lunch periods and
other breaks that can be expected to
involve substantial interference with
wearing a respirator may not be
included in the scheduled wearing ~
periods for respirators. 4

Reasonable program administration
and supervision, as well as OSHA
enforcement, requires that a certain
degree of uniformity and regularity be
applied to the respirator wearing
schedules. To this end, and as
neccessary to prevent an unwieldy
complexity of schedules, all required
periods of respirator wearing shall be
rounded up to the next quarter hour so
that all schedules will begin and end on
a quarter hour.

The assigned class protection factors
to be used in equation 1 are those in
table 1 of the standard, namely, 5 for a
single use or quarter mask; 10 for a half
mask; 100 for a full facepiece; and 1000
for positive pressure devices.

Rationale

The basis for the standard, which is
designed to reduce worker exposure to
cotton duct, and the basis for the
supporting health risk analysis is the
cumulative effects of an average daily
dose and not the immediate or acute
effects of an instantaneous exposure
level. The standard does not contain
requirements for a maximum
instantaneous ceiling on cotton dust
exposure levels. Instead an averaged
exposure is relied upon for protection.
Hence partial shift wearing of a
respirator is consistent with the basis of
the standard.

Reference to exposure periods without
respirators as uncontrolled may be
misleading in the context of employee
exposure. These periods may be
uncontrolled by engineering means but

. they should result in known and

controlled exposures of employees. As
described above, the employer is
required to accurately quantify the
exposure contribution from all aspects
of an employee's work. Therefore a high
exposure during one period must be
offset by correspondingly lower
exposures at other times. In addition,
the dust generating processes must be
continuous or repetitive, resulting in
predictable dust levels, for any exposure
calculations to be meaningful.

Because paragraph (d) of the standard
requires complete exposure
determination, the exposure
contribution of any period during a work
shift will be known without regard to
the use of respirators. Each employer
was required to monitor by September
27,1980 any area, including break areas,
etc. that he had any reason to believe
contained cotton dust.

No new uncertainties or inaccuracies
in exposure determinations or in
employee protection are introduced by
using respirators on a schedule that is
dependent on the cotton dust
concentrations. At the same time these
schedules do not reduce any of the
uncertainties with respect to adequate
protection that have always been a part
of reliance on respiratory protection to
protect employee health.

One policy alternative suggested to
OSHA was that employees should be
allowed to remove respirators only at
assigned break times or in assigned
break areas including rest rooms, and
that exposure during these periods be
ignored. So limiting the removal of
respirators could be overly restrictive
(depending on cotton dust levels). Such
a policy could easily become
unreasonable by ignoring the real and
legitimate causes for brief removals of a
respirator. These periods of exposure

should be not ignored and shall not be
ignored.
Direct comparison with the practice of
other industries is not possible because
unlike in those other industries the
workplaces with cotton dust do not have
clean areas conveniently accessible to
which an employee can go to remove a
respirator to clean it or his face, get a
drink, etc. Since the cotton dust
contaminated areas are not immediately
dangerous to life and health (IDLH) and
have no sensory warning properties, it is
even more likely that these brief
removals of the respirators will occur in
the significantly contaminated areas.
There has been no showing that cotton
dust levels in break areas are negligible,
especially in view of the fact that many

-employees take their breaks and lunch

right at their assigned work stations.
Without monitoring, or some other
specific demonstrable reason, the dust
levels in other areas cannot be assumed
to be negligible. This includes rest
rooms since they are normally under
negative pressure from the odor control
exhaust ventilation.

Tables

Tables I, II, III show the maximum
allowable 8-hour time weighted average
cotton dust concentrations for the
various PEL's as a function of assigned
time of use of the respirators. The
inclusion of these tables was requested
at the informal meetings and address the
simplest yet most common situation.
The tables incorporate the short cut
approach of using the 10% time
adjustment and apply only to the case
where an employee is exposed to a
single cotton dust concentration in
which the respirator is used part of the
time. The assumption is also made that
all time spent without a respirator is
time exposed to cotton dust, which has
repeatedly been affirmed to OSHA as
the normal situation. The maximum time
of assigned respirator use is seven and
one quarter hours to allow for lunchs
and normal breaks. The table values
were computed from a rearrangement of
equation 3, C=8 PEL/(8-KT) where
K=1-1/FF.

The values in these tables clearly
demonstrate that a major influence in
increasing the average actual employee
exposure is the removal of a respirator.
Because of this it will be observed that
the highest values in the table fall far
short of the PEL times the PF of the
respirator even at seven and one quarter
hours of assigned wear. This is not
surprising since each minute without a
respirator contributes 5, 10 or 100 times
(depending on respirator) the dose to the
employee as each minute wearing a
respirator.
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ALLOWABLE COTTON DUST LEVELS®*
[Respirator PF=5)

PEL (ug/m?)

-

ALLOWABLE COTTON DUST LEVELS*—
Continued

[Respirator PF=100]

500 750

512
524
537
550
564
579
585
611
629
647
667
688
710
734
759
788
815
847
881
917
957
1,001
1,049
1,10
1,159
1,224
1,296
1377
1,470

767

551

“Table values (in ug/m?) are maximum aliowable 8-hour |

time weighted averages for a single cotton dust environment
(see eqn 3). time is of respirator use; all other time
is assumed to be at full exposure. Standard 10 percent
adjustment has been included.

ALLOWABLE COTTON DUST LEVELS*
[Respirator PF=10]

PEL (ug/m?)
500 750

1,000

770
790

1,026
1,054
1,083
1,114
1,147
1,181
1,218
1267
1,300
1,344
1,392
1,443
1,499
1,558
1,623
1,693
1,770
1,854
1,946
2,049
2,162
2,289
2431
2,592
2777
2,889
3,237
3,529
3,879

836

860

886

914

943

974
1,008
1.044
1,082
1,124
1,169
1217
1,270
1,328
1,391
1,460
1,536
1,622
1,716
1,823
1,944
2,082
2,242
2427
2,647
2,909

1,024
1,081
1,144
1216
1,296
1,388
1,494
1,618
1,764

7.25 1,940

*Table values (in u/m? are maximum allowable 8-hour
time weighted averages for a single cotton dust environment
(see eqn 3), Assigned time is of respirator use; nll other time
is assumed to be at lull e St 10 p

adjt has been ir

ALLOWABLE COTTON DUST LEVELS"
{Respirator PF=100]

PEL (ug/m?3)
500 750

1,000

772
795

1,029
1,060

PEL (ug/m?)

1,832
1,967
2,124
2,308
2,526
2,791
3117
3,529
4,068

744
831
941

7. 25 1,085

“Table values (in pug/m?) are maximum allowable B-hour
time weighted averages for a single cotton dust environment
(see eqn 3). Assigned time is of respirator use; all other time
is assumed to be at full exposure. Standard 10 percent
adjustment has been included.

This notice was prepared under the
direction of Eula Bingham, Assistant

| Secretary of Labor for Occupational

Safety and Health, Frances Perkins
Labor Department Building, 3rd Street
and Constitution Avenue, NNW.,
Washington, D.C. 20210.
(Secs. 6, 8, 84 Stat. 1593-96, 1599, [29 U.S.C.
655, 857]; Secretary of Labor's Order 8-76 [41
FR 25059]; [29 CFR Part 1911])

Signed at Washington, D.C., this 22nd day
of December, 1980.
Eula Bingham,
Assistant Secretary of Labor.
[FR Doc. 80-40444 Filed 12-23-80; 11:56 am|
BILLING CODE 4510-26-M

29 CFR Part 1952

Certification of Completion of
Developmental Steps for Wyoming
State Plan

AGENCY: Occupational Safety and
Health Administration, Department of
Labor.

ACTION: Final rule.

SUMMARY: Wyoming, on July 31, 1980,
submitted documentation attesting to
the completion of all structural,
developmental aspects of its approved
State plan. After extensive review and
opportunity for State correction, all
developmental plan supplements have
now been approved. This notice certifies
this completion and the beginning of the
final evaluation phase of State plan

development. This certification attests
only to the fact that Wyoming now has
in place those structural components
necessary for an effective program, It
does not render judgment, either
positively or negatively, on the
adequacy of the State’s actual
performance. In addition, although
original State plan commitments on
staffing and resources have been met,
these initial commitments may not be
interpreted as meeting the ultimate
requirements of the Occupational Safety
and Health Act of 1970 for “sufficient
staff" as redefined by the U.S. Court of
Appeals decision in “"AFL-CIO v.
Marshall”, 570 F. 2d 030 (D.C. Cir. 1978).
EFFECTIVE DATE: December 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Charles Y. Boyd, Project Officer, Office
of State Programs, Occupational Safety
and Health Administration, 200
Constitution Avenue, N.W., Rm N3613,
Washington, D.C. 20210—(202) 523-8081.
SUPPLEMENTARY INFORMATION:

Background _

Section 18 of the Occupational Safety
and Health Act of 1970 (the "“Act,” 29
U.S.C. 667) provides that States which
desire to assume responsibility for the
development and enforcement of
occupational safety and health
standards shall submit for Federal
approval a State plan for such
development and enforcement. Part 1902
of Title 29, Code of Federal Regulations,
sets forth procedures under which the
Assistant Secretary of Labor for
Occupational Safety and Health
(“Assistant Secretary”) shall approve
such plans. Under the Act and
regulations, plan approval is essentially
a two-step procedure. A State must first
submit its plan for an initial
determination under section 18(b) of the
Act. If the Assistant Secretary, after
reviewing the State’s submission,
determines that the plan satisfies or will
satisfy the criteria set forth in section
18(c) of the Act, a decision of “initial
approval” is issued and the State may
begin enforcement of its safety and
health standards in accordance with the
plan and with concurrent enforcement
by the Occupational Safety and Health
Administration (OSHA).

A State plan may receive initial
approval even though at the time of
submission not all essential components
of the plan are in place. As provided at
29 CFR 1902.2(b) the Assistant Secretary
may intially approve the submission as
a “developmental plan,”" and a schedule
within which the State must complete
specified “Developmental steps" is
issued as part of the initial approval
decision. .
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When the Assistant Secretary finds
that the State has completed all
developmental steps specified in the
initial approval decision, a notice of
such completion is published in the
Federal Register (see 29 CFR 1902.34 and
35). Certification of completion of
developmental steps initiates a thorough
evaluation of the State plan by the
Assistant Secretary to determine, on the
basis of actual operations, whether the
plan adequately protects safety and
health of the State’s workers.
Certification does not render judgment
as to the adequacy of State
performance.

Final approval of the plan under
section 18(e) of the Act and 29 CFR Part
1902 may not be granted until at least
three years after initial approval and
until at least one year after completion
of developmental steps. Thereafter,
when the Assistant Secretary
determines on the basis of actual
performance under the plan that the
Act's criteria are being applied, a
decision of final approval may be
granted,

On May 3, 1974, a notice was
published in the Federal Register (39 FR
15394) of initial approval of the
developmental Wyoming plan and the
adoption of Subpart BB of Part 1952
containing the decision, a description of
the plan and the developmental
schedule.

On July 31, 1980, Donald Owsley,
Administrator of the Wyoming
Occupational Health and Safety
Department, submitted documentation
attesting to the completion of each State
developmental commitment for review
and approval as provided in 29 CFR Part
1953. Following Departmental review,
opportunity for public comment and
subsequent modification of the State's
submissions, as deemed appropriate, the
Assistant Secretary has approved the
completion of all individual Wyoming
developmental steps.

Completion of Developmental Steps

All developmental steps specified in
the May 3, 1974 notice of initial approval
have been completed as follows:

a. The State adopted Federal
standards covering all the issues
contained in 29 CFR Part 1910, Subparts
D through S, and Part 1926 (the State
will not cover Parts, 1915, 1916, 1917,
and 1918). (40 FR 8948, March 4, 1975; 41
FR 26767, June 29, 1976.)

b. Wyoming's Occupational Health
and Safety posters for private and local
government employees were approved
by the Assistant Secretary on July 14,
1976. (41 FR 30329, July 23, 1976.)

¢. Wyoming has developed and
implemented a Management Information

\
System approved by the Assistant
Secretary on July 2, 1976. (41 FR 28789,
July 13, 1976.)

d. The State plan has been amended
to include an Affirmative Action Plan
outlining the State's policy of equal
employment opportunity. (42 FR 45907,
September 13, 1977.)

e. Guidelines and Procedures for
implementing the State's health and
safety program for public employees
were approved by the Assistant
Secretary on June 1, 1978. (41 FR 51011,
Nov. 19, 1976.) (43 FR 4510-26, June 13,
1978.)

f. Administrative regulations for
recordkeeping and reporting, variances,
posting requirements, employee
complaint procedures, inspections under
the Act, employee exposure to toxic
materials, providing information to
employees on their exposure to hazards,
personal protective equipment, medical
examinations, and monitoring,
safeguarding trade secrets,
administrative review of citations,
proposed penalties, and abatement
periods were approved by the Assistant
Secretary on December 19, 1980. (45 FR
83485.)

g. Legislation revising the enabling
law to provide for civil enforcement of
safety and health violations and revised
regulations establishing procedures for
review of enforcement actions was
approved by the Assistant Secretary on
December 19, 1980. (45 FR 83483.)

h. The State has met its plan
commitment for hiring enforcement staff
under an approved merit system for
administration of its health and safety
program pursuant to a July 3, 1980 memo
from Don Owsley, Administrator of the
Wyoming Occupational Health and
Safety Department.

i. As required by 29 CFR 1902.34(b)(3),
the personnel operations of the
Wyoming Occupational Health and
Safety Department have been found to
be in substantial conformity with the
“Standards for a Merit System of
Personnel Administration” by the Office
of Personnel Management in a letter
dated October 17, 1980.

This certification covers all
occupational safety and health issues
covered under the Federal program
except for longshoring and maritime
standards found in 29 CFR Parts 1915,
1916, 1917 and 1918 (longshoring, ship
repairing, ship building, and ship
breaking), which are excluded from
coverage under the plan. This
certification also covers the State’s
program covering State and local
government employees.

Location of the Plan and Its
Supplements for Inspection and Copy

Copies of the supplements, along with
the approved plan, may be inspected
and copied during normal business
hours at the following locations:

Office of the Director of Federal and
State Programs, Occupational Safety
and Health Administration, Room N-
3613, U.S. Department of Labor, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210.

Office of the Regional Administrator,
Occupational Safety and Health
Administration, Region VIII, Federal
Building, Room 1554, 1961 Stout Street,
Denver, Colorado 80294.

Office of the Administrator,
Occupational Health and Safety
Department, 200 East Eighth Avenue,
Cheyenne, Wyoming 82002.

Effect of Certification

The Wyoming plan is certified
effective December 30, 1980 as having
completed all developmental steps on or
before April 25, 1977. This certification
attests to structural completion, but does
not render judgment on adequacy of
performance.

The Wyoming occupational health
and safety program will be monitored
and evaluated for a period of not less
than one year after publication of this
certification to determine whether the
State program in operation provides for
an effective program of enforcement.
The Assistant Secretary will then
determine whether Federal authority
should be withdrawn with respect to
issues covered by the plan pursuant to
Section 18(e) of the Act.

Level of Federal Enforcement

In accordance with 29 CFR 1902.35,
Federal enforcement authority under
sections 5(a)(2), 8, 9, 10, 13 and 17 of the
Act (29 U.S.C. 654 (a)(2), 657, 658, 659,
662 and 666) and Federal standards
authority under section 6 of the Act (29
U.S.C. 655) will not be relinquished
during the evaluation period. However,
OSHA's concurrent Federal enforcement
authority will be exercised on a limited
basis.

In accordance with this certification,
29 CFR 1952.344 is hereby amended to
reflect successful completion of the
developmental period by changing the
title of the section and by adding
paragraph (j) as follows:

§ 1952.344 Completion of developmental
steps and certification,

(j) In accordance with § 1902.34 of this
chaper, the Wyoming occupational
safety and health plan'was certified,
effective December 30, 1980, as having
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completed all developmental steps
specified in the plan as approved on
April 25, 1974, on or before April 25,
1977. This certification attests to
structural completion, but does not
render judgment on adequacy of
performance.
(Sec. 18, Pub, L. 91-596, 84 Stat. 1608 (29
U.S.C. 667))

Signed at Washington, D.C. this 18th day of
December 1980.
Eula Bingham,
Assistant Secretary of Labor.
|FR Doc. 80-40220 Filed 12-29-80; 8:45 am|
BILLING CODE 4510-26-M

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 7

Glacier Bay National Monument;
Protection of Humpback Whales

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The regulations set forth
below are designed to protect declining
populations of the humpback whale
(Megaptera Novaeangliae) within
Glacier Bay National Monument. To
minimize the effects of vessel-whale
interactions, these regulations establish
numerical limitations upon small vessels
within the monument. These regulations
also prohibit the commercial harvesting
of the major organisms upon which the
humpback whales feed. Both these
regulations and the final regulations
published on May 15, 1980 (45 FR 32234
and 32228), the latter of which
addressed: (1) Operating restrictions on
all vessels within the monument and (2)
numerical limitations on entries by large
vessels (vessels at or in excess of 100
tons gross), will be in effect through
May 15, 1983, subject to ongoing review
and modification by the National Park
Service where warranted.

EFFECTIVE DATE: [anuary 29, 1981,

FOR FURTHER INFORMATION CONTACT:
Superintendent, Glacier Bay National
Monument, P.O. Box 1089, Juneau,
Alaska 99802; Telephone: (907) 586-7137.
SUPPLEMENTARY INFORMATION:

The Humpback Whale

As a result of commercial whaling
during the first half of this century, the
number of humpback whales in the
North Pacific was seriously reduced
from former levels. Populations have
declined from an estimated 15,000 in
1905 to a present estimate of 1,000. In
1966, the International Whaling
Commission placed a prohibition on the

commercial taking of humpback whales.
In 1970, the humpback whale was
designated an endangered species under
the Endangered Species Conservation
Act of 1969. Additionally, humpback
whales are protected by the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.), The Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. et seq), and the
Convention of International Trade in
Endangered Species of Wild Fauna and
Flora, March 3, 1973 (T.I.A.S. No. 8249).

It is estimated that between 70 and
100 humpback whales spend the summer
months in the waters of Southeastern
Alaska. They have been known to
frequent these inland waters since
before 1900. When humpback whales
historically began occupying Glacier
Bay is unknown. Their presence in
Glacier Bay has been documented by
National Park Service personnel since
the area was staffed on-site in the
1950's.

Glacier Bay National Monument

Glacier Bay National Monument was
established by Presidential
Proclamation on February 26, 1925 (43
Stat. 1988), and expanded by subsequent
proclamations on April 18, 1939 (53 Stat.
2534), and December 1, 1978 (43 FR
57053).

The primary purpose of the
monument's establishment and
enlargements is the protection and
preservation of a wide array of
geological, ecological and biological
resources to be preserved in their
natural condition.

The boundaries of Glacier Bay
National Monument include
approximately 973 square miles of
marine waters. The Pacific Ocean
marine life of the monument is one of
the major attractions of the 120,000
visitors using the area annually. Of this
marine life, the humpback whale is a
high point in a visitor's experience.

Records indicate that in the years 1967
through 1977, an annual average of 20~
25 individual whales were observed to
use the Bay for summer feeding, entering
in two stages (June and July) following
the neap tides, and remaining into early
fall. This period of occupancy is
commonly referred to as the whale
season. Seven years of scientific
research and improved photo
identification techniques indicate that
certain individual whales repeatedly
return to feed in Glacier Bay. In 1978,
during the first entry stage, the whales
entered the mouth of the Bay and
several whales successfully moved up
Bay into feeding areas. However, the
whales of the second entry stage did not

stay, but left, accompanied by all but
three animals of the first entry phase.

In 1979, only a few humpbacks
entered Glacier Bay, and again, only
three or four remained in up Bay feeding
areas.

Research Investigations and Findings

Research into the behavioral
responses of humpback whales to
vessels has been conducted under
contract in Glacier Bay since 1976.
Preliminary results of this research
indicate adverse impacts on humpback
behavior from interaction with
increasing numbers of vessels using the
Bay. Although there is disagreement
over the severity of impact caused by
each vessel class and method of
operation, it is clear that vessels can
create stress in whale behavior.

Prior to the 1979 visitor season, vessel
operating guidelines were publicized
and discussed with boaters. Some of

» these were similar to the regulations

now in effect. Basically, all motorized
vessels were asked to remain % mile
from any humpback whale, and cruise
ships were asked to proceed through
designated waters at 10 knots or less.
These requests were complied with in
most respects, but the number of whales
entering the Bay and remaining through
their historic use period continued to
decline.

On August 6, 1979, when these
procedures appeared to have no
beneficial effect on the use of Glacier
Bay by humpback whales, the National
Park Service requested a formal
consultation with the National Marine
Fisheries Services (NMFS) in
accordance with the provisions of the
Endangered Species Act. In their formal
response to the consultation process, the
National Marine Fisheries Service
concluded “* * * that uncontrolled
increase of vessel traffic, particularly of
erratically traveling charter/pleasure
craft, probably has altered the behavior
of humpback whales in Glacier Bay
* * * "and" * * *that continued
increased in the amount of vessel traffic
* * *is likely to jeopardize the
continued existence of the humpback
whale population frequenting Southeast
Alaska.”

NMFS recomended “* * * that total
vessel use of the Bay be restricted to
1976 levels, at the very least, * * * “and
further, that “* * * regulations should
address vessel routing and vessel
maneuvering * * *"and "* * * the
system should be flexible enough to
accommodate changes of areas of
concentrated feeding activity.”" In a
letter to the Superintendent of Glacier
Bay dated October 15, 1980, the NMFS
Director, Alaska Region unequivocably
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reconfirmed NMFS' vessel use
restriction recommendations.

The National Park Service and
professional marine biologists recognize
that a full understanding of marine
mammal behavior and habitat processes
is a complex problem, and that
worldwide research to date has not
provided final answers to many issues.
However, until such time as additional
research yields a more complete picture,
the Service must exercise its
responsibility to the total environment
of the monument it manages. In
addition, the Service must comply with
the mandate of the Endangered Species
Act to take appropriate steps to protect
an endangered species and to mitigate
any possible adverse impacts resulting
from the actions of man.

The Service will re-evaluate the
regulations promulgated today in
approximately two and one-half years in
order to consider any new or relevant
information. The designation of a two
and one-half year period does not
eliminate the flexibility to take more
stringent or relaxed measures if
necessary or warranted.

Legal Authorities

On February 26, 1925, pursuant to his
authority under the Antiquities Act, 16
U.S.C. 431 et seq. (19786), President
Coolidge established Glacier Bay
National Monument and directed the
National Park Service to administer it in
accordance with the Act of August 25,
1916, 16 U.S.C. 1 et seq. (hereinafter “the
National Park Service Organic Act").
Proclamation No. 1733 (February 26,
1925) 43 Stat. 1988. Under the same
authority, Presidents Roosevelt and
Carter subsequently enlarged the
monument in 1939 and 1978,
respectively. Proclamation No. 2330
(April 18, 1939), 53 Stat. 2534;
Proclamation No. 4618 (December 1,
1978), 43 FR 57053. The boundaries of
Glacier Bay National Monument
encompass approximately 973 square
miles of marine waters.

The National Park Service Organic
Act directs the National Park Service to
“promote and regulate the use of the
Federal areas known as 'national
monuments,’ including Glacier Bay
National Monument” by such means
and measures as conform to the
“fundamental purpose of the said * * *
monuments * * * which purpose is to
conserve the scenery and the natural
and historic objects and the wild life
therein and to provide for the enjoyment
of the same in such manner and by such
means as will leave them unimpaired for
the enjoyment of future generations.” 16
U.S.C. 1 (19786).

Furthermore, the Organic Act
authorizes the Secretary of the Interior
to “make such rules and regulations as
he may deem necessary or proper for
the use and management of the
monuments * * * under the jurisdiction
of the National Park System”. Id. S 1(a)-
2(h) (1976).

In addition to the National Park
Service Organic Act, both the
Endangered Species Act of 1973, as
amended, and the Marine Mammal
Protection Act of 1972, as amended,
provide authority for the regulations
proposed today to protect humpback
whales. 16 U.S.C. 1531 et seq.; 16 U.S.C.
1361 et seq. With respect to the
Endangered Species Act, the humpback
whale is listed as an endangered species
of whale under the Act. 50 CFR 17.11;
see also, Convention on International
Trade in Endangered Species of Wild
Fauna and Flora, March 3, 1973 (T.L.A.S.
No. 8249). The Endangered Species Act
directs the Secretary of the Interior to
utilize all the programs which he
administers in furtherance of the
purposes of this Act. It also directs all
Federal agencies to "utilize their
authorities in furtherance of the
purposes of the Act by carrying out
programs for the conservation of
endangered species * * *" 16 U.S.C.
1536(a); 1531(c). By its terms, the Act's
purposes "are to provide a means
whereby the ecosystems upon which
endangered species and threatened
species depend may be conserved, to
provide a program for the conservation
of each endangered species and
threatened species, and to take such
steps as may be appropriate to achieve
the purposes of the (listed) treaties and
conventions * * *" Id. S 1531(b).

The Endangered Species Act defines
“conservation” broadly to mean “all
methods and procedures which are
necessary to bring any endangered
species to the point at which the
measures provided pursuant to this Act
are no longer necessary.” Id. S 1532(2).
The Endangered Species Act also makes
it unlawful for any person “to take any
such (endangered) species within the
United States * * * Id. S 1538(a)(1)(B).
The Act defines “take” broadly to
include, inter alia, “harass, harm,
pursue.” Id. S 1532(14); see 50 CFR 17.3.

The Marine Mammal Protection Act
also protects humpback whales. 16
U.S.C 1361 et seq. The Act prohibits,
except as specifically permitted, the
taking of marine mammals including, by
definition, humpback whales. Id.
1372(a); 1362(5). Again, taking is defined
broadly to include harassing or
attempting to harass. Id. S 1362(13). As
stated in the Act's legislative history:

“The act of taking need not be
intentional. The operation of motorized
vessels in waters in which these animals
are found in a manner prohibited by the
proposed rule can clearly constitute
harassment.” H.R. Rep. No. 707, 92d
Cong., 1st Sess. 23.

The Marine Mammal Protection Act
recognizes that “there is inadequate
knowledge of the ecology and
population dynamics of * * * marine
mammals.” 16 U.S.C. 1361(3).
Nevertheless, the Act directs each
Federal agency to protect significant
habitat for marine mammals from the
“adverse effect of man's actions.” Id. S 8
1361(2); 1382 (a), (b). The above
proclamations and acts provide the legal
authority for the regulations which the
National Park Service is promulgating
today. These regulations are also based
on the opinion of the National Marine
Fisheries Service quoted above. Both the
Endangered Species Act and the Marine
Mammal Protection Act confer major
responsibility for management of the
endangered humpback whales on the
National Oceanic and Atmospheric
Administration. See Reorganization Plan
No. 4 of 1970, 35 FR 15627; 16 U.S.C.
1532(10), 1533(a)(2); 50 CFR 17.2, see,
also, 16 U.S.C. 1362 el seq., and 16 U.S.C.
916 et seq.

Public Participation on the Interim Rules

The National Park Service has
published two sets of regulations
designed to protect the summer habitat
of the humpback whale within Glacier
Bay. The Service published final rules
limiting large vessel entries and
governing methods of operation for all
vessels on May 5, 1980 (45 FR 32228). On
the same date, interim rules governing
small vessel entries and commercial
fishing activities were published (45 FR
32234) as well as a request for public
comments regarding those interim rules.
The period for public comment on the
interim rules closed July 14, 1980.

The National Park Service received
eleven timely comments on its interim
regulations. Of these, seven comments
were from private individuals, three
were from organizations, and one was
from the State of Alaska.

The Service has carefully considered
each of these comments and has
adopted numerous suggestions made by
the commenters. The comments received
and the Service's reasons for accepting

-or rejecting the comments are as

follows:
Commenters on Small Vessel Entries

1. Eight comments indicated general
support for limiting the number of small
vessel entries during the whale season.
One individual suggested prohibiting all




Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

85743

pleasure craft entries while three others
recommended further reducing the
number of small vessel entries. The
National Park Service appreciates the
support it has received for its response
to a difficult but important problem.
That response involves a literal
application of the NMFS
recommendation to return all vessel
entries to 1976 levels. This includes
small vessel entries for which the very
best available historic use data has been
applied. That historic data base has
been re-evaluated since these
regulations were published in proposed
form on May 15, 1980.

For small vessels other than charter
vessels, the Bartlett Cove vessel
observation sheets have been carefully
examined and show total use during the
1976 whale season of 339. Since a
conservative approach toward
establishing a 1976 use level is
warranted and no reasonable method of
estimating uncounted vessels has been
developed, a total entry limit of 339
private small vessels during the whale
season is applied.

For charter vessels, which include the
Park concessioner as well as special use
permit operators the historic data base
indicates the following: Concession
entries in 1976 totaled 368. Since these
entries are already controlled through a
concessions contract they will not be
subject to the small vessel permit
system. Instead, the 1976 concessioner
use level will be maintained through
contract provisions. Likewise, charter
vessel operators are controlled via
special use permits. Rather than impose
a second permit system on these
individuals, the special use permit itself
will limit charter vessel use to 1976
levels (an estimated 78 entries) or less.

The Service is confident that these
levels refiect 1976 vessel use of Glacier
Bay.

2. Several commenters asked specific
questions regarding the permit system
being implemented. These included five
comments regarding entries allocated to
the concession operation at Bartlett
Cove, one request to limit the period of
stay for any small vessel in Glacier Bay
to three days, and one recommendation
that unused daily entry allocations not
be accumulated for later use without a
firm ceiling on the maximum number of
vessels permitted in the Bay. The permit
system for small vessels set forth in
these regulations responds affirmatively
to these comments. Essentially, three
limited use levels will be in effect. All
are based upon 1976 use records. First,
total entries for small vessels for the
whale season will be at 1976 levels.
Second, the maximum number of entries
per day will be based upon the average

number of entries per day in 1976. And
third, the maximum number of vessels
permitted in Glacier Bay at any one time
shall not be allowed to exceed the
maximum number reported in the Bay in
1976.

As discussed above, while the
concessionaire has increased the
number of vessels he operates since
1976 he will not be permitted more
vessel entries than those recorded for
1976.

All other charter vessels will similarly
be restricted to 1976 levels.

3. One commenter alleged that the
National Park Service has failed to
provide sufficient funds for the
enforcement of these regulations. As
with any other Law Enforcement
Programs, voluntary compliance is
critical to success. Voluntary
compliance is gained through public
understanding of the need for the
regulations, publicizing widely the
nature of the regulations, facilitating
compliance, and visible enforcement
and the apprehension of violators.
During the 1980 whale season the
Service addressed all four areas through
public education programs, public
announcements, a clear and simple
permit system, and an active
enforcement program which resulted in
several warnings and violation citations.
Few, if any, enforcement programs are
completely effective. However, the
current level of compliance with
previous regulations is remarkably high.
Still, the Service maintains the flexibility
to reallocate resources in response to
significant enforcement problems and
will do so at Glacier Bay if necessary.

Comments on Commercial Fishing

1. The State of Alaska, Department of
Fish and Game, made three specific
recommendations regarding commercial
fishing of whale feed species. These

recommendations included (1) applying -

the prohibition against fishing for
certain species year around (2) applying
them only within Glacier Bay proper,
and (3) prohibiting the retention of those
species as opposed to the incidental
capture. Each of these recommendations
has been adopted.

2. One comment questioned the
exemption of commercial fishing vessels
from entry limits. The data clearly
indicates a significant reduction in
commercial fishing vessel entries since
1976 making regulated limits
unnecessary.

Drafting Information

The following persons participated in
the writing of these regulations: John
Chapman, Superintendent; Donald D.
Chase, Chief of Operations. Glacier Bay

National Monument; William F. Paleck,
Alaska Regional Office; Deborah L.
Williams, Solicitor's Office, Anchorage.

Impact Analysis

The National Park Service has made a
determination that the regulations
contained in this rulemaking are not
significant, as that term is defined under
Executive Order No. 12044 as amended,
and 43 CFR Part 14, nor do they require
the preparation of a regulatory analysis
pursuant to the provisions of these
authorities. In addition, the Service has
determined that these regulations do not
represent a major Federal action
significantly affecting the quality of the
human environment which would
require preparation of an Environmental
Impact Statement. An Environmental
Assessment and Finding of No
Significant Impact have been prepared
and are available at the address listed
at the beginning of this rulemaking.

Authority: Presidential Proclamations No.
1733 (43 Stat. 1988), 2330 (53 Stat. 2534), and
4618 (43 FR 57053); Act of August 25, 1916 (39
Stat. 535, as amended, 16 U.S.C. 1 ef seq.); 245
DM 1 (44 FR 23384); National Park Service
Order 77 (38 FR 7478), as amended.

John F. Chapman,

Superintendent.

In consideration of the foregoing,
§ 7.23 of Title 36 of the Code of Federal
Regulations is amended by the addition
of paragraphs (e) and (f) as follows:

§7.23 Glacier Bay National Monument,
Alaska.

(e) Small Vessel Entry Restrictions.
(1) Entries into Glacier Bay during the
whale season by all small vessels,
except charter vessels and commercial
fishing vessels, will be limited to a total
of 339. (2) Entries into Glacier Bay
during the whale season by charter
vessels will be at 1976 levels. (3) No
small vessel operator shall enter or
remain in Glacier Bay National
Monument without a valid permit issued
by the Superintendent, or in the case of
charter vessel operators without special
use permit or concession contract. (4)
Upon entering and leaving Glacier Bay,
each small boat operator shall notify the
designated Park Service official. (5) The
Superintendent shall develop, announce,
and implement a permit system which
details (i) how permits can be obtained,
(ii) who the operator must contact when
entering and leaving Glacier Bay (iii) the
average number of small vessel entries
to be allowed each day during the whale
season (iv) the maximum number of
small vessels to be allowed in Glacier
Bay at any one time during the whale
season and (v) the allocation of entry




85744

Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

permits among concessionaire, charter
and all other types of small vessels.

(f) Commercial Fishing. (1) No
commercial or charter fishing operator
will actively fish for, or retain if
incidentally caught, capeline (Mallotus),
sandlance (Ammodytes), euphausids
(Thalassia), or shrimp (Pandalidae)
within Glacier Bay. (2) These
restrictions on fishing shall apply
throughout the year but shall only apply
to the waters inside the mouth of
Glacier Bay. :

{FR Doc. 8040345 Filed 12-29-80; 8:45 am|
BILLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[A-10-FRL 1710-8]

Alaska; Approval and Promulgation of
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

suMMARY: The purpose of this notice is
to indicate final action on the
transportation control plan portion of
the Alaska State Implementation Plan
(SIP) dealing with Part D (Plan
Requirements for Nonattainment Areas)
< of the Clean Air Act (hereafter referred
to as Act) as amended in 1977 (42 U.S.C.
1857 et seq.). EPA is conditionally
approving the transportation control
plan (TCP) portions of the Anchorage
and Fairbanks carbon monoxide (CO)
attainment strategies and is taking no
action on the portions of the SIP
addressing Part D New Source Review,
Section 110 Preconstruction Review,
Section 111 Standards for a New Source
Performance and Part C Prevention of
Significant Deterioration. Action on
these other than Part D nonattainment
SIP's will be taken at a later date and
will incorporate the new EPA
requirements promulgated August 7,
1980 as a result of Alabama Power v.
Costle. In accordance with conditional
approvals, the State of Alaska is
required to submit to EPA additional
materials to satisfy the conditions no
later than 120 days after publication of
this final rulemaking.
EFFECTIVE DATE: December 30, 1980.
ADDRESSES: Copies of the related
material for this revision may be
examined during normal business hours
at the following locations:
The Office of the Federal Register, 1100
L Street, NW., Room 8401,
Washington, D.C. 20408

Central Docket Section (10A-79-6),
West Tower Lobby, Gallery I,
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20460

Air Programs Branch, Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, Seattle, Washington
98101

FOR FURTHER INFORMATION CONTACT:

Richard R. Thiel, P.E., Chief, Air

Programs Branch, U.S. Environmental

Protection Agency, Region 10, 1200 Sixth

Avenue, Seattle, Washington 98101;

Telephone No. (206) 442-1226; FTS 399-

1226.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
I1. Background
[I. Plan Review
A. New Source Review
B. Nonattainment Area Plans
1. Extension Requests
2. Carbon Monoxide
a. Anchorage
b. Fairbanks
C. National Comments
IV. SIP Requirements for Conditional
Approval

I. Introduction

EPA finds that good cause exists for
making the action taken in this notice
immediately effective for the following
reasons: (1) Implementation plan
revisions are already in effect under
State law and EPA approval poses no
additional regulatory burden, and (2)
EPA has a responsibility under the
Clean Air Act to take final action on the
portion of the SIP which addresses Part
D regulations by July 1, 1979 or as soon
thereafter as possible.

On September 16, 1980 the
Environmental Protection Agency
published in the Federal Register a
notice of proposed rulemaking (45 FR
61319) which described the nature of the
SIP revision, discussed certain
provisions which, in the opinion of EPA,
did not comply with the Act, and
requested public comment. ;

As discussed in greater detail below,
EPA has reviewed public comments
received on the September 16, 1980
Federal Register proposal and is taking
the following action:

1. Conditional Approval

(a) Anchorage CO nonattainment area
TCP,

(b) Fairbanks CO nonattainment area
TCP.

2. No Final Action

(a) Title 18 Alaska Annotated Code
Chapter 50 (18 AAC 50)—provisions for
New Source Review (NSR) in
nonattainment areas, preconstruction
review, Prevention of Significant

Deterioration (PSD) and standards for
new source performance.

In this notice the problems interfering
with SIP approval are discussed,
comments from the State and the public
are presented, and EPA’s responses to
comments on its proposal are presented.
In addition, the notice describes final
action with regard to conditional
approval of the Alaska SIP. It should be
noted that only the requirements
pertaining to Part D of the Act are
discussed.

Following this introduction, the
information in this notice is divided into
three sections entitled, “Background,”
“Plan Review" and "SIP Requirements
for Conditional Approval." The first
section outlines the background leading
to the development of the Alaska SIP in
relation to the Clean Air Act
Amendments of 1977. The “Plan
Review" portion is divided into three
major sub-sections. The first, “General
Regulations," discusses regulatory
portions of the plan applicable to more
than one nonattainment area; e.g., New
Source Review. The second sub-section,
“Nonattainment Area Plans," provides a
description of each Part D
nonattainment plan element for (CO).
Deficiencies, together with appropriate
corrective actions, which were proposed
earlier, are summarized at the end of
each topical discussion section,

Further public comments pertaining to
those deficiencies, proposed corrective
actions and other concerns regarding the
SIP are then summarized along with
EPA's responses. Following the public
comment section, final EPA action is
then described for each deficiency noted
as well as EPA final action regarding
other major elements of the SIP.

The third sub-section contains a
discussion of other pertinent comments
of a general nature, which apply to this
action but were not in response to
identified deficiencies.

1. Background

On March 3, 1978 (43 FR 8962), and
September 11, 1978 (43 FR 40435),
pursuant to the requirements of Section
107 of the Act, EPA designated certain
areas of the State of Alaska as not
attaining certain National Ambient Air
Quality Standards (NAAQS). Part D of
the Act requires States to revise their
State Implementation Plans (SIP) for all
areas that have not attained the
NAAQS. The Alaska SIP revisions were
developed and submitted to EPA to
satisfy the requirements of the Act and
are intended to update the present EPA
approved SIP. The basic criteria for an
approvable Part D SIP are summarized
in a General Preamble published in the
April 4, 1979, Federal Register (44 FR
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20372) as supplemented in the Federal
Register on July 2, 1979 (44 FR 38583),
August 28, 1979 (44 FR 50371),
September 17, 1979 (44 FR 53761), and
November 23, 1979 (44 FR 67182). These
criteria are incorporated by reference
and will not be restated here. Additional
guidance was published in the *“ EPA/
DOT Transportation Planning
guidelines" and the “Transportation SIP
Checklist” and general requirements for
all SIPs are found in EPA regulations in
40 CFR Part 51.

In accordance with Section 174 of the
Act, primary responsibility for preparing
carbon monoxide (CO) control plans
was delegated by the Governor of
Alaska to organizations of local elected
officials. These designated organizations
are the Municipality of Anchorage
(MOA) for the Anchorage CO
nonattainment area and the Fairbanks
North Star Borough (FNSB) for the
Fairbanks CO nonattainment area. As a
result of these designations, a
description of the responsibilities
between the various State and local
agencies involved in the planning
process was developed. Designated lead
agencies were responsible for
transportation control plan
development, while the State, in general,
retained responsibility for stationary
source control efforts.

The CO control strategies for
Anchorage and Fairbanks were
developed in early 1979. Public hearings
were held on March 22, and April 5,
1979, in Fairbanks and Anchorage,
respectively. These plans were then
submitted to the Alaska Department of
Environmental Conservation (ADEC).
Additional public hearings were then
held on the entire State SIP in
Anchorage and Fairbanks on May 15
and 16, 1979, respectively. Just before
these hearings, a draft SIP was
submitted informally to EPA for
comment. After the public hearings, this
version of the SIP was finalized and
submitted to EPA by the Governor on
June 28, 1979.

On July 18, 1979 EPA submitted
comments to the State covering all
aspects of the SIP. The State revised the
SIP and submitted a second version for
comments on January 20, 1980. EPA's
review comments were then discussed
in-depth with the State on May 7 and 8,
1980. Agreement was reached on all the
changes that were required to make the
SIP approvable.

On September 16, 1980 EPA proposed
action on the revised Alaska Part D
TCPs for Anchorage and Fairbanks CO
nonattainment areas.

I11. Plan Review

As stated above, this section is
divided into three major sub-sections.
The first, “General Regulations,” briefly
describes the regulatory portions of the
plan applicable to more than one
nonattainment area; e.g., New Source
Review, and discusses the deficiencies
and specifically states which category of
action EPA is proposing to take. The
second sub-section, “Nonattainment
Area Plans” discusses each area-
pollutant-specific plan in terms of plan
development, emission reduction
required, control strategy proposed,
deficiencies identified and corrective
actions required, State response, public
comments, and EPA’s final action. The
third “General Comments,"” contains a
discussion of other pertinent comments
on subjects not specifically defined as
deficiencies in this action.

A. New Source Review (NSR)

Title 18 Alaska Annotated Code
Chapter 50 (18 AAC 50) does not include
provisions to satisfy the requirements of
Section 172(b)(6) and 173 of the Act for
major sources of CO in the Anchorage
and Fairbanks nonattainment areas.
Provisions must be added to ensure that
(1) reasonable further progress (RFP) is
achieved in attainment and maintenance
of CO NAAQS; (2) no permit is granted
to a source unless other sources in the
State owned by the same company are
in compliance with the Act; and (3) that
lowest achievable emission rate (LAER)
is required for emission control.

The State has prepared revisions to
the regulation to correct this deficiency.
The revised regulation was subject to
public hearing on September 9 and 10,
1980 and is currently being revised
based on comments received. Therefore,
EPA is not taking action on Part D New
Source Review at this time.

Until EPA takes final action to

~ approve or conditionally approve the

Part D CO attainment plans for the
Anchorage and Fairbanks areas, which
include new source review procedures
submitted by the State, the ban on
construction of new and modified major
stationary sources of CO required by
Section 110(a)(2)(I) of the Act, will
remain in effect. These restrictions
apply only in the designated
nonattainment areas and only to new or
modified major stationary sources. The
restriction does not affect existing
sources (unless they are being modified)
or sources which applied for permits to
construct before July 1, 1979.

Other deficiencies in 18 AAC 50
which affect the New Source Review
(NSR) process are outlined below:

1. Deficiencies:

a. Source Applicability: 18 AAC
50.300(a) excludes many sources with
potential emissions equal to or greater
than 100 tons per year. This must be
changed to require NSR in accordance
with Section 302(j) of the Act, which
defines major source as one which has
the potential to emit 100 tons or more
per year of any air pollutant.

b. Potential emissions or potential to
emit: 18 AAC 50 contains no definition
for either of these terms. This s
terminology must be defined in order to
ensure that NSR provisions apply to all
required sources.

c. Emission standard or emission
limitation: 18 AAC 50 contains no
definition for either of these terms. This
terminology must be defined to ensure
proper understanding of the underlying
permit review criteria.

2. State Response: The State is
correcting these deficiencies and others
as a result of EPA regulations
promulgated after the final court
decision on Alabama Power vs. Costle.
and will resubmit the regulations at a
later date.

3. Public Comment: None.

4. EPA Action: No Action. As
explained earlier, EPA will take final
action on the NSR program at a later
date when the Alaska regulations have
been revised.

B. Nonattainment Area Plans

Alaska's two nonattainment areas,
located in Achorage and Fairbanks, are
both designated for carbon monoxide
(CO). They will be discussed in terms of
a brief description of the area,
extensions requested, control measures
proposed, any problems that would
interfere with SIP approval, State
actions to correct the problems, public
comment and EPA's final action.

1. Extension Requests: Under Section
172(a)(2) of the Act, the State has
described a need for an extension of the
attainment date for CO for both the
Anchorage and Fairbanks areas. This
requires that the plans demonstrate the
application of all reasonably available
control measures (RACM), establish a
program for determining costs and
benefits of proposed facilities, and
commit to expand public transportation.
Attainment of the standard by 1987 in
both areas will be defined upon
completion of the alternatives analysis.

EPA approves extensions for the
Anchorage and Fairbanks areas thus
requiring an enforceable transportation
control plan by July 1, 1982. EPA
approves the CO SIP's conditioned upon
the inclusion of provisions in each
control strategy for cost benefit analyses
as required by Section 172(b)(11){A) of
the Act. Further, EPA finds that the SIP's




85746

Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

contain adequate demonstrations of the
application of RACM's and that
commitments to expand public
transportation are evident in the SIP and
other planning documents. It should be
noted that even though EPA's 200,000
population criterion exempts both cities
from the inspection maintenance
requirement. Anchorage and Fairbanks
are each considering it as one of the
alternatives for the 1982 SIP.

2. Carbon Monoxide:

a. Anchorage: i. Background: The
Anchorage area consists of a large
portion of the urbanized area which was
defined based on air monitoring
conducted in 1977 and 1978. The area is
bounded by Elmendorf Air Force Base to
the North, Muldoon Road and Lake Otis
Parkway to the East, O'Malley Road to
the South and Cook Inlet to the West.

The designated lead agency is the
Municipality of Anchorage (MOA). The
MOA worked with the Anchorage Air
Pollution Control Program, the Alaska
Department of Transportation (ADOT),
the Federal Highway Administration
(FHWA) and the Alaska Department of
Environmental Conservation (ADEC) in
developing the plan. Public participation
was realized largely through the Citizens
Delphi Panel and the Air Quality
Citizens Advisory Committee. Public
hearings on the Plan were held April 5
and May 15, 1979.

ii. Emission Reduction Required: For
CO the maximum hotspot emission
reduction required to achieve standards
is 52 percent. At this time an attainment
date for NAAQS will fall beween 1983
and 1987. It is apparent, though, that the
Federal Motor Vehicle Emission Control
Program (FMVECP) will only produce a
17 percent reduction by 1982 and a 35
percent reduction by 1987. Reductions
attributable to other alternative
measures are currently being
determined using the latest mobile
source emission factors. There is also an
effort underway by EPA to determine
the effectiveness of an inspection and
maintenance program (I/M) as an
alternative measure in cold weather
climates.

iii. Control Strategy: Carbon
monoxide is primarily a transportation-
related pollutant. In Anchorage
transportation sources contribute about
85 percent of the emissions with
commercial, residential and industrial
stationary sources of fuel generation
contributing the remaining 15 percent.

In light of the dominant motor vehicle
contribution to the CO nonattainment
problem, the control strategy focuses on
transportation measures. Typical
reasonably available control measures
are listed in Section 108(f)(1)(A) of the
Act. It should be noted that measures

designed to reduce vehicle emissions
operate in one of three basic ways: (a)
by reducing trips and miles traveled; i.e.,
improved mass transit, carpooling, etc.,
or (b) improving traffic speeds; i.e.,
improved traffic signalization, traffic
flow improvements, parking restrictions,
etc., or (c) by reducing the emissions
from individual vehicles; i.e., an
inspection and maintenance program
and the FMVECP.

The overall strategy will be based on
the results of the comprehensive
analysis of the alternative
transportation control measures
outlined below:

(1) Selected Restrictions of
Commercial and Other Vehicles *

(2) Pedestrian Facilities ®

(3) Inspection and Maintenance
Program ¢

(4) Vehicle Idling Controls ®

(5) Fleet Vehicle Controls ®

(6) Cold Start Strategies ®

(7) Public Transit Improvements *

(8) Paratransit Improvements *

(9) Parking Management *

(10) Flex-Time and Staggered Work
Hour Schedules *

(11) Indirect Source Review ®

(12) Traffic-Improvement—Capital
Intensive *

(13) Traffic Improvements—Non-
Capital Intensive *

# Currently implemented measure which will be
expanded in scope.

® New measure,

< Voluntary measure which may become
mandatory.

This analysis was due to be
completed in April 1980, but has been
delayed until December 1980 due to the
revisions to the EPA mobile source
emission factors. The 1982 strategy will
contain sufficient measures from the
above list to show attainment no later
than December 31, 1987.

iv. Deficiencies/Comments/EPA
Action: (1) Deficiencies: The CO TCP for
the Anchorage area addresses all the
requirements contained in Part D of the
Act and in the EPA-DOT .
Transportation-Air Quality Guidelines
Checklist except as described below.
Accordingly, EPA approves the
Anchorage TCP with the following
conditions:

(a) The emissions inventory must be
updated to include area sources and
emissions associated with parking and
idling activities.

(b) The population growth rates used
to project CO emissions for 1982 and
1987 must be included in the SIP and
shown to be consistent with Bureau of
Economic Affairs (BEA) population
projections or other more localized
projections such as those used in water

quality planning under Sections 201 and
208 of the Federal Clean Water Act.

(c) Provisions must be included for
cost-benefit analysis as required by
Section 172(b)(11)(A) of the Act.

(2) State Response: The State has
agreed to adopt and submit the required
changes.

(3) Public Comment: The Muncipality
of Anchorage commented that
information to correct the deficiencies
was being developed.

(4) EPA Action: Conditional Approval.
The action proposed by the State will
correct the deficiencies.

b. Fairbanks: i. Background: The
Fairbanks area consists of the major
portion of the urbanized areas of
Fairbanks and North Pole and Fort
Wainwright military post.

The designated lead agency is the
Fairbanks North Star Borough (FNSB).
The FNSB worked with the Fairbanks/
North Pole Metropolitan Air Quality
Planning Organization and a technical
advisory committee, which included
representation from the City of
Fairbanks, ADEC, ADOT, EPA Arctic
Research Laboratory to develop the
plan. Public participation was realized
largely through a series of six public
meetings and three public hearings prior
to the June 29, 1979 submission of the
SIP. A speakers bureau and a voluntary
inspection and maintenance program
were other means of informing the
public and obtaining public input
regarding the efforts underway to
control CO emissions.

ii. Emission Reduction Required: The
CO hotspot emission reduction required
to achieve standards is 66 percent. At
this time, an attainment date for
NAAQS will fall between 1983 and 1987.
It is apparent, though, that the reduction
from the FMVECP will be offset in 1982
because of expected population growth.
The FMVECP reduction expected for
1987 is 40 percent. Reductions
attributable to alternate measures are
currently being revised using the latest
mobile source emission factors. In
addition, there is an effort underway by
EPA to determine the effectiveness of an
inspection and maintenance program

(I/M) as an alternative measure in
cold weather climates.

iii. Control Strategy: In Fairbanks CO
is primarily a transportation-related
pollutant. CO from transportation
sources contributes about 85 percent of
the emissions with commercial,
residential and industrial stationary
sources of fuel generation contributing
the remaining 15 percent.

In light of the dominant motor vehicle
contribution to the CO nonattainment
problem, the control strategy focuses on
transportation measures. Typical
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reasonably available control measures
are listed in Section 108(f)(1)(A) of the
Act. It should be noted that measures
designed to reduce vehicle emissions
operate in one of three basic ways: (a)
by reducing trips and miles traveled; i.e.,
improved mass transit, carpooling, etc.,
or (b) improving traffic speeds; i.e.,
improved traffic signalization, traffic
flow improvements, parking restrictions,
etc., or (¢] by reducing the emissions
from individual vehicles; i.e., an
inspection and maintenance program
and the FMVECP.

A preliminary analysis of all
reasonably available control measures
resulted in the selection of the measures
outlined below:

(1) Implementation of a
Transportation System Management
Plan® £

(2) Implementation of a Transit Plan®

(3) Implementation of a Parking
Management Plan*®

(4) Plug-in Regulations®

(5) Provision for Plug-ins in Parking
Lots®

(6) Carpooling Program®*

(7) Inspection and Maintenance
Program®

(8) Auto-start Retrofit®

(9) Low Temperature Automobile
Standard®

(10) Idling Controls®

(11) Gasohol®

(12) Restricted Delivery Hours.?

*Currently implemented measure which will be
expanded in scope.

®New measure.

“Voluntary measure which may become
mandatory.

A comprehensive analysis was due to
be completed in January 1980, but was
delayed until July 1980. A preliminary
package is currently being reviewed by
EPA.

The remaining measures listed below
were excluded due to the extremely
limited reduction attributable to each
due to the magnitude of the CO problem
in a small urban area (60,000 population)
with cold temperature climate. These
measures will be reconsidered if the
analysis currently in progress does not
show attainment by the end of 1987.

(1) Vehicle Free Zones

(2) Land Use Controls

(3) Gasoline Tax Changes

(4) Indirect Source Review

(5) Preferential High Occupancy
Vehicle Lanes

(6) Changes in Work Schedules (Flex-
Time)

(7) Ski Trails and Facilities

(8) Long Range Transit Improvements

iv. Deficiencies/Comments/EPA
Action: The TCP portion of the CO SIP
for the Fairbanks area addresses all the
requirements contained in Part D of the

Act and in the EPA-DOT
Transportation-Air Quality Guidelines
Checklist except as described below.
Accordingly, EPA approves the
Fairbanks TCP with the following
conditions:

(1) Deficiencies: (a) The emissions
inventory must be updated to include
area sources and emissions associated
with parking and idling activities.

(b) The population growth rates used
to project CO emissions for 1982 and
1987 must be included in the SIP and
shown to be consistent with Bureau of
Economic Affairs (BEA) population
projections or other more localized
projections such as those used in water
quality planning under Sections 201 and
208 of the Federal Clean Water Act.

(c) Procedures for carrying out an air
quality consistency analysis program in
order to retain eligibility for DOT and
other Federal grants for highway
improvement must be included in the
SIP.

(d) Provisions must be added for a
cost-benefit analysis as required by
Section 172(b)(11)(A) of the Act.

(2) State Response: The State has
agreed to adopt and submit the required
changes.

(3) Public Comment: Comment was
received from the Alaska office of the
FHWA in regard to their purported
agreement with Fairbanks to conduct air
quality consistency analyses as required
under Section 176(c) of the Act.
According to the commenter, there is no
agreement. However, the commenter felt
that since Fairbanks has no
Metropolitan Planning Organization (as
designated by DOT) which would
perform that required function in an
officially recognized capacity, the
procedure to conduct the analysis
should be described in the SIP. EPA
agreed and conditioned the approval
accordingly.

(4) EPA Action: Conditional Approval:
The agreement by the State to include in
the SIP a procedure to describe the air
quality consistency analysis will satisfy
the condition.

C. National Comments

One commenter submitted extensive
comments which were requested to be
considered part of the record for each
State plan. Although most of the issues
raised are not relevant to provisions in
Alaska's submission, EPA has placed its
response to those comments in the
Regional Office docket and in the Public
Information Reference Unit in
Washington, D.C., in relation to this
action, the commenter questioned EPA's
requirement for a demonstration that
application of all reasonably available
control measures (RACM) would not

result in attainment any faster than
application of less than all RACM. In
EPA's view, the statutory deadline is
that date by which attainment can be
achieved as expediously as practicable.
If application of all RACM results in
attainment more expeditiously than
application of less than all RACM, the
statutory deadline is the earlier date.
While there is no requirement to apply
more RACM than is necessary for
attainment, there is a requirement to
apply controls which will ensure
attainment as soon as possible.
Consequently, the State must select the
mix of control measures that will
achieve the standards most
expeditiously, as well as assure
reasonable further progress.

The commenter also suggested that all
RACM may not be “practicable.” By
definition, RACM are only those
measures which are reasonable. If a
measure is impracticable, it would not
constitute a reasonable available
control measure.

IV. Additional SIP Requirements

EPA is taking final action to
conditionally approve certain elements
of Alaska's plan. A discussion of
conditional approval and its practical
effect appears in a supplement to the
General Preamble, 44 FR 38583 (July 2,
1979). 44 FR 50371 (August 28, 1979), 44
FR 53716 (September 17, 1979), and 44
FR 67182 (November 23, 1979). As
proposed, the conditional approval
requires the State to submit additional
materials within 120 days of the
effective date of this action. There will
be To extensions of conditional
approval deadlines which are being
promulgated today. EPA will follow the
procedures described below when
determining whether the State has
satisfied the conditions.

1. If the State submits the required
additional documentation according to
schedule, EPA will publish a notice in
the Federal Register announcing receipt
of the material. The notice of receipt will
also announce that the conditional
approval is continued pending EPA’s
final action on the submission.

2. EPA will evaluate the State's
submission to determine if the
conditions are fully satisfied. After
review is complete, a Federal Register
notice will be published either
approving or disapproving the State's
action. If the action is disapproved, the
funding limitations under Sections 176
and 316 of the Act may be imposed.
Growth limitations under Section
110(a)(2)(I) will remain in effect until
both stationary and mobile source
portions of the plan are approved.
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3. If the State fails to timely submit the
required materials needed to meet a
condition, EPA will publish a Federal
Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved and
funding limitations under Section 176
and 316 may be imposed. Section
110(a)(2)(I) restrictions on growth will
continue to be in effect.

If funding limitations are necessary,
procedures for applying them would be
consistent with those published in the
Federal Register on April 10, 1980 (45 FR
24692). These procedures will not be
discussed in detail here.

Section 316 of the Act also allows the
Administrator of the EPA of withhold,
condition or restrict grants for the
construction of sewage treatment works
in nonattainment areas where the State
is not making reasonable further
progress towards attainment of all
NAAQS.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. I have
reviewed this regulation and determined
that it is a specialized regulation not
subject to the procedural requirements
of Executive Order 12044.

_ Under Section 307(b)(1) of the Clean
Air Act, judicial review of EPA’s final
action conditionally approving the
transportation control plan portions of
the Anchorage and Fairbanks CO
nonattainment strategies is available
only by the filing of a petition for review
in the United States Court of Appeals
for the appropriate circuit within 60
days of today. Under Section 307(b)(2)
of the Clean Air Act, the requirements
which are the subject of today's notice
may not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements,

(Secs. 110(a) and 172 of the Clean Air Act as

amended (42 U.S.C. 7410(a) and 7502))
Dated: December 18, 1980.

Douglas M. Costle,

Administrator.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Alaska was approved by the Director of the
Federal Register on July 1, 1980.

Part 52 of Chapter I, Title 40, Code of
Federal Regulations is amended as
follows.

Subpart C—Alaska

1. In § 52.70, paragraphs (c)(7) and (8)
are added as follows:

§ 52.70 Identification of plan.
*

* - * .

(c) ¢ &'

(7) Revisions to the SIP including Part
D nonattainment plans and
modifications to Title 18 Chapter 50
Alaska Annotated Code to provide for
Part C Prevention of Significant
Deterioration (PSD) Section 111 New
Source Performance Standards (NSPS)
and Section 110(a)(2)(D)
(Preconstruction Review] were
submitted June 29, 1979.

(8) Revisions to the June 29, 1979
submission to further modify 18AAC 50
and to include Part D New Source
Review (NSR).

2. Section 52.71 is amended by
changing the hearing "'photochemical
oxidants (hydrocarbons)” to “ozone."”
Also, in the Table the listing for Cook
Inlet Intrastate carbon monoxide, “III" is
changed to “I.”

§52.71 [Amended]

3. In § 52.76 paragraph (a) is removed
and new paragraphs (a) and (b) are
added as follows:

§ 52.76 Control strategy: Carbon
monoxide.

(a) The transportation control plan
portion of the Anchorage carbon
monoxide attainment plan required
under Part D of the Clean Air Act is
approved conditioned upon receipt
within 120 days of the effective date of
this action of information to satisfy the
following conditions:

(1) Update emission inventory to
including parking and idling emissions.

(2) Show that population projections
are consistent with Bureau of Economic
Affairs (BEA) population projections or
other more localized projections, such as
those used in water quality planning
under Sections 201 and 208 of the
Federal Clean Water Act.

(3) Add provisions for a cost-benefit
analysis required by Section
172(b)(11)(A) of the Act.

(b) The transportation control plan
portion of the Fairbanks carbon
monoxide attainment plan required
under Part D of the Clean Air Act is
approved conditioned upon the receipt
within 120 days of the effective date of
‘this action of information to satisfy the
following conditions:

(1) Update the emission inventory to
include parking and idling emissions.

(2) Show that population projections
are consistent with Bureau of Economic
Affairs (BEA) population projections or
other more localized projections such as
those used for water quality planning
under Sections 201 and 208 of the
Federal Clean Water Act.

(3) Add procedures for carrying out an
air quality consistency analysis for
transportation projects in the
nonattainment area.

(4) Add provisions for a cost-benefit
analysis required by Section
172(b)(11)(A) of the Act.

Until EPA takes final action to
approve the Part D carbon monoxide
attainment plan for the Anchorage and
Fairbanks areas which includes the new
source review procedures submitted by
the State, the ban on construction of
new and modified major stationary
sources required by Section 110(a)(2)(I)
of the Clean Air Act as amended, will
remain in effect.

§ 52.71 Classification of regions
[Amended]

4. Section 52.71 is amended by
changing the Table for Cook Inlet =
Intrastate carbon monoxide form the
letter **d" to “‘e” and by replacing the
date “May 31, 1977" for the Northern
Alaska Intrastate with the letter “‘e".
The following footnote is then added; “e.
December 31, 1987." Also, the heading is
changed on the Table from
“Photochemical Oxidants
(hydrocarbons)” to "Ozone.”

§ 52.81 Attainment dates for national
standards [Amended]

5. In Section 52.81, paragraph (c) is
added as follows:

§ 52.81 Extensions
* * * * *

(b) * % %

(c) The Administrator hereby extends
the attainment date for carbon
monoxide in the Anchorage and
Fairbanks nonattainment areas to
December 31, 1987.

[FR Doc. 8040222 Filed 12-29-80; 8:45 am|
BILLING CODE 6560-01-M

40 CFR Part 52
[A-3-FRL 1714-1]

Virginia State Implementation Plan;
Correction

AGENCY: Environmental Protection
Agency. p
ACTION: Correction of final rulemaking.

SUMMARY: This Notice corrects several
errors in the codification of several
revisions to the Virginia State
Implementation Plan. On August 19,
1980 (45 FR 55180) and October 8, 1980
(45 FR 66789 and 66792), EPA published
final approval and disapproval actions
regarding changes to the Virginia SIP.
Since that time, we have become aware
of several errors in the CFR codification.

EFFECTIVE DATE: December 30, 1980.
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FOR FURTHER INFORMATION CONTACT:
Ms. Eileen M. Glen, 3AH11, Air
Programs Branch, U.S. Environmental
Protection Agency, Region III, 6th &
Walnut Streets, Curtis Building, 10th
Floor, Philadelphia, Pennsylvania 19106,
(215) 597-8187.

SUPPLEMENTARY INFORMATION:
Amendments to § 52.2420 (Identification
of Plan) of 40 CFR, Subpart VV
(Virginia) which appeared in the Federal
Register on August 19, 1980, 45 FR 55180,
omitted tWwo amendments because they
were inadvertently listed under 40 CFR
52.2423 (Approval Status). Because of
this omission, subsequent publications
on October 8, 1980 (45 FR 66789 and
66792) erroneously listed amendments
under paragraphs (c) (29) thru (36) of

§ 52.2420. Therefore, to avoid any
confusion we are now reprinting

§ 52.2420 (c) (27) thru (37) as it should
now appear. Paragraphs (c)(1) thru
(c)(26) of 40 CFR 52.2420 remain
unchanged.

In addition, amendments to 40 CFR
52.2423 (Approval Status) published on
August 19, 1980 at 45 FR 55180 were
inadvertently listed under § 52.2423 (d)
and (f) rather than under § 52.2420(c)
(28) and (29).

An amendment to 40 CFR 52.2436 was
also incorrect in that it was listed here
as (b) rather than in 40 CFR 52.2423(e).

Because of the above errors, 40 CFR
52.2423 (Approval Status) must also be
renumbered.

On August 19, 1980, an amendment to
40 CFR 52.2431 (Control Strategy:
Carbon Monoxide and Ozone) was
published and inadvertently listed the
revision under § 52.2431 (d) rather than

(e).

This Notice serves to correct all of the
above errors and since it does not alter
previously approved revisions, only the
codification of said revisions, EPA finds
that a notice and comment period are
unnecessary. See 5 U.S.C. 552(b)(A)(B).
Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and, therefore, subject to
the procedural requirements of the
Order or whether it may follow other
specialized development procedures.
EPA labels these other regulations
"specialized.” I have reviewed this
regulation and have determined that it is
a specialized regulation not subject to
the procedural requirements of
Executive Order 12044.

(42 U.S.C. 7401-7642)

Dated: December 11, 1980.
Jack J. Schramm,
Regional Administrator.

Part 52 of Title 40, Code of Federal
Regulations, is corrected to read as
follows:

Subpart VV—Virginia

1. In § 52.2420, the previous additions
to paragraph (c) are correctly
renumbered as (c) (27) through (37) and
republished as follows:

§ 52.2420 |dentification of plan.

- . * -

* & &

(c)

(27) On January 11, 1979, the Governor
submitted the nonattainment area plans
for Virginia with respect to ozone and
carbon monoxide.

(28) The following portions of
Virginia's September 6, September 21,
and December 17, 1979, submittals are
approved:

(1) September 6, 1979, submittal:
Section 2.33(g)(1)(vi) of the regulation.

(2) September 21, 1979, submittal, the
following Sections of Virginia's
regulations: Section 4.57(b)(2)(ii);
4.55(f)(4)(i); 4.56(e); 4.52(a); 2.03(a)(1):
2.33(f)(3); Part I of the regulations, the
definitions of “Delayed Compliance
Order" and “Nonattainment Area;”
Sections 4.02(f)(1) through 4.02(f)(5);
Appendix N; and those portions of
Sections 4.54, 4.55 and 4.56 where the
phrase “will be considered acceptable
compliance by the Board" has been
modified.

(3) December 17, 1979, submittal:
Chapter 3, Control Strategy
Demonstration, design value for
Northern Virginia.

(29) The following portions of
Virginia's August 14, 1975, August 31,
1977, and January 11, 1979, submittals as
they relate to Section 2.33 are approved:

(1) August 14, 1975, submittal: Section
2.33 (b) and (i).

(2) August 31, 1977, submittal: Section
2.33(h).

(3) January 11, 1979, submittal: Section
2.33 (a), (c), (d). (e), (f), (g) and (k).

(30) Amendments of Part I
(Definitions), §1.02; Part II (General
Provisions). Sections 2.02 (a), (c), and (e)
{former §2.11 (a), (b), and (d)), § 2.05(b),
§ 2.11; and Part IV (Regulations for
Existing sources), §§ 4.10, 4.11, and 4.13
deletion of the following regulations
from Part IV: Former §§ 4.03.02, 4.05.03,
4.05.04, 4.05.05(b), 4.10.03, 4.705.04, and
4.705.05 submitted on August 14, 1975 by
the Secretary of Commerce and
Resources.

(31) Amendments on Part I
(Definitions), § 1.02; Part III (Ambient
Air Quality Standards), § 3.02(c); Part IV

(Special Provisions), § 4.02(a), (a)(1),
(a)(2), (b), (c), and (d) (Formerly § 2.04)
and § 4.03; and Part VII (Air Pollution
Episode), §8§ 7.04 (a), (b), (d), and (e)
submitted on October 20, 1976 by the
Secretary of Commerce and Resources.

(32) Amendments of Part I, (General
Provisions), § 2.02(b) submitted on
March 11, 1977, by the Secretary of
Commerce and Resources.

(33) Amendments on Part II, (General
Provisions), § 2.02(d) submitted on
September 20, 1978, by the Secretary of
Commerce and Resources,

(34) Amendments to Part II (General
Provisions), § 2.06 (b) and (c); and Part
VII (Air Pollution Episode), § 7.03(d);
and deletion of Part IV (Existing
Sources), Rule EX-7, § 4.07.05 submitted
on August 14, 1975, by the Secretary of
Commerce and Resources.

(35) Amendments to Part I
(Definitions), § 1.02; Part Il (General
Provisions), § 2.06 (a) and (d); Part III
(Ambient Air Quality Standards), § 3.02
(a) and (b); Part IV (Existing Sources),
§§ 4.20, 4.21, 4.23 (formerly § 4.41), 4.25,
4.26, 4.27, and 4.51(a); Part VII (Air
Pollution Episode), former § 4.51 (b)
through (g) are changed to § 4.51 (c)
through (h). Section 7.01(b) and 7.02 (a),
(b), and (d); and Appendix A; and,
deletion of former §§ 4.20, 4.21, and 4.22
submitted on September 20, 1978 by the
Secretary of Commerce and Resources.

(36) Amendments to Part VII (Air
Pollution Episode), §§ 7.03 (c) and (e)
and 7.04(c); and deletion of Part II
(General Provisions), § 2.04(a)(2) as
submitted on March 11, 1977 by the
Secretary of Commerce and Resources.

(37) Amendments to Part I
(Definitions), § 1.02; Part IV (Existing
Sources), Rule EX-2, § 4.22; and Part VII
(Air Pollution Episode), § 7.03 (a) and (b)
as submitted on September 21, 1979 by
the Secretary of Commerce and
Resources.

2. Section 52.2423 is corrected by
revising paragraphs (c) through (f) to
read as follows:

§ 52.2423 Approval status.

(c) With the exceptions set forth in
this subpart, the Administrator approves
Virginia's plan for the attainment and
maintenance of national standards
under Section 110 of the Clean Air Act.
Furthermore, the Administrator finds
that the plan satisfies all requirements
of Part D, Title I, of the Clean Air Act as
amended in 1977, except as noted below
in § 52.2431. In addition, continued
satisfaction of the requirements of Part
D for the ozone portion of the SIP
depends on the adoption and submittal,
by each subsequent January following
January 1980, of additional RACT
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requirements for sources covered by
CTGs issued by the previous January.

(d) The portion of the January 11, 1979
SIP submittal pertaining to Smyth
County is not approved, pending a
possible redesignation of the area to
attainment status,

(e) The requirements of § 51.22 are not
met with respect to § 4.55(b) of the
Virginia regulations, because the
regulation is not adequately enforceable.
Therefore, § 4.55(b) is disapproved.

(f) Section 4.02(a)(3) of Part IV of the
Virginia Regulations for the Control and
Abatement of Air Pollution is not
considered part of the Applicable plan
because it contradicts a previously
approved section of the SIP.

3. Section 52.2431 is corrected by
adding paragraph (e) to read as set forth
below. At 45 FR 55196, August 19, 1980,
this addition was erroneously codified
as (d).

§ 52.2431 Control strategy: Carbon
monoxide and ozone.

(e) The nonattainment plan for
Carbon Monoxide and Ozone is
approved provided that the following
conditions are satisfied:

(1) Margin for Growth. A system for
tracking emissions growth must be
submitted.

(2) RACT as expeditiously as
practicable. The following regulations
contain RACT deficiencies that must be
remedied:

(i) The emission limitation on
automobile and light duty truck coating
in § 4.55()(2).

(ii) The exemption from Stage I vapor
controls for gasoline service stations
with a throughput of less than 20,000
gallons per month, contained in
§ 4.56(d)(3)(ii) (for Richmond only).

(iii) The general exemption for sources
of VOC emissions contained in
§ 4.54(a)(4)(i), as it applies to § 4.54(c)
dealing with Solvent Metal Cleaning
(For Richmond and Northern Virginia
only).

(iv) The regulations covering cutback
asphalt paving in § 4.57(b) must be
remedied to correct two deficiencies:
first, the maximum allowable solvent
content of emulsified asphalt of 15% is
not RACT; second, allowing the use of
cutback asphalt as a tack coat is not
allowed under RACT.

(3) Inspection and Maintenance (I/M).
Adequate I/M legislation must be
submitted. The SIP must include, as a
minimum, a schedule for implementation
of the I/M program and a clear
commitment to implement and enforce
the program and to reduce emissions by
25% by 1987. Specifically, the SIP should
include a commitment to require

retesting of vehicles initially failing the
annual emissions test, along with a
commitment to prohibit registration or
provide some equally effective
mechanism to prevent vehicles not
complying with applicable emission
requirements from operating on public
roads.

(4) Enforceability. (i) Acceptable test
methods and procedures for determining
compliance with §§ 4.54, 4.55, 4.56 and
4.57 must be submitted.

(ii) An acceptable definition of
“reasonable further progress"” must be
submitted.

(5) Conformity and requirement.
Commitments must be adopted by each
lead agency and Metropolitan Planning
Organization (MPO) in the Northern
Virginia, Richmond, Peninsula, and
Southeastern Virginia areas that no
project, program, or plan will be
approved that does not conform with the
SIP. These commitments must be
adpoted by the designated lead agencies
and MPOs, be endorsed by the State,
and be submitted to EPA.

(6) Carbon monoxide. A “hot spot”
analysis for Carbon Monoxide, as well
as a line of reasonable further progress,
must be submitted for the Carbon
Monoxide nonattainment areas.

[FR Doc. 80-40343 Filed 12-24-80; 8:45 am]
BILLING CODE 6560-38-M

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Part 60-4

Construction Contractors, Affirmative
Action Requirements

AGENCY: Office of Federal Contract
Compliance Programs, Labor.
ACTION: Effective date of reporting
requirements stayed and goals for
female utilization extended.

SUMMARY: Final regulations were
published in the Federal Register of -
October 3, 1980 (45 FR 65976), clarifying
the requirement in 41 CFR 60-4.1 that a
non-exempt construction contractor’s
total construction workforce is covered
under 41 CFR Part 604 even though
some of the contractor's employees
perform work on non-Federal or
nonfederally assisted construction
contracts or subcontracts, and even
though such nonfederally related work
may occur in geographical areas where
the contractor does not currently have
work on Federal or federally assisted
construction projects. While those
regulations took effect on November 3,
1980 (45 FR 65976), increased reporting

requirements (beyond those required
prior to November 3, 1980) are stayed
pending clearance by the Office of
Management and Budget (OMB) under
the Federal Reports Act and until further
Federal Register notice.

In addition, pursuant to 41 CFR Part
60-4.6, the goal for female utilization by
Federal and federally assisted
construction contractors, which is now
6.9%, is extended until further notice.
EFFECTIVE DATE: Both the stay of the
reporting requirements and the
extension of the goals for female
utilization is effective December 30, 1980
and until further notice.

FOR FURTHER INFORMATION CONTACT:
James Cisco, Acting Director, Division of
Program Policy, Office of Federal
Contract Compliance Programs, room C—
3324, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20210. Telephone (202) 523-9426.

SUPPLEMENTARY INFORMATION:
(1) Reporting Requirements

On October 3, 1980, the Office of
Federal Contract Compliance Programs
(OFCCP) published in the Federal
Register a final rule clarifying the
requirement in 41 CFR Part 60-4.1 that a
non-exempt construction contractor’s
total construction workforce is covered
under 41 CFR Part 604 even though
some of the contractor's employees
perform work on non-Federal or
nonfederally assisted construction
contracts or subcontracts, and even
though such nonfederally related job
work may occur in geographical areas
where the contractor does not currently
have work on Federal or federally
assisted construction projects (45 FR
65976). Published on the same date was
a final Notice pursuant to 41 CFR Part
60—4.6 establishing goals under
Executive Order 11246, as amended, for
minorities working on construction
projects located in certain areas (45 FR
65979). Both the final rule and the
minority goals are scheduled to become
effective on November 3, 1980 (45 FR
65976, 65984).

It has come to the attention of the
OFCCP that the final rule (45 FR 65976)

-and new minority goals (45 FR 65979)

may involve the imposition of new
reporting requirements which are
subject to clearance by the Office of
Management and Budget (OMB)
pursuant to its authority under the
Federal Reports Act.

Specifically, contractors will be
required to submit Monthly Employment
Utilization Reports (Form CC-257)
showing minority utilization (a) on
Federal and nonfederal construction
work performed in geographic areas
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which have heretofore not been subject
to minority utilization goals, and (b) on
nonfederal construction work performed
in geographic areas which have
heretofore been subject to minority
utilization goals but in which the
contractor performs no Federal or
federally assisted construction work.
Under existing OFCCP practice,
construction contractors have generally
been submitting Forms CC-257 showing
minority utilization only for construction
work performed in geographic areas in
which they hold Federal or federally
assisted construction contracts and in
which there has been a minority goal
applicable.

In addition, contractors will be
required to submit Forms CC-257
showing female utilization on
construction work performed in
geographic areas in which the contractor
performs no Federal or federally
assisted construction work. Since the
female utilization goals took effect in
May 1978, it has been OFCCP's intent
that such reporting occur. However,
OFCCP's experience has shown that
there is confusion in this area.
Therefore, for present purposes, OFCCP
will treat this as a potential new
reporting requirement.

Accordingly, the potential increased
reporting burdens, as outlined above,
are stayed pending clearance by OMB
and further notice to be published in the
Federal Register. However, all other
requirements published on October 3,
1980 (i.e., the applicability of 41 CFR
Part 60— to a nonexempt construction
contractor's total workforce, and goals
for minorities working on construction
projects in certain areas) shall, as
scheduled, take effect on November 3,
1980.

(2) Goals for Women

OFCCP regulations at 41 CFR 60-4.6
provide, /nter alia, as follows:

The director, from time to time, shall issue
goals and timetables for minority and female
utilization * * * which shall cover
construction projects, or construction
contracts performed in specific geographical
areas. The goals * * * shall be published as
notices in the Federal Register * * *.

Goals for the utilization of women by
Federal and federally assisted
construction contractors were last
published on April 7, 1978 (43 FR 14888,
14900). The April 7, 1978, publication
included a 6.9% goal for the period from
April 1, 1980, until March 31, 1981.
Pursuant to 41 CFR 60-4.6, the 6.9% goal
for female utilization is extended until
further notice.

Date: December 19, 1980.
Ray Marshall,
Secretary of Labor.
Donald Elisburg,
Assistant Secretary, Employment Standards
Administration.
Weldon J. Rougeau,
Director, Office of Federal Contract
Compliance Programs.
|FR Doc. 80-40219 Filed 12~29-80; 8:45 am|
BILLING CODE 4510-27-M

GENERAL SERVICES
ADMINISTRATION

Transportation and Public Utilities
Services

41 CFR Part 101-40
[FPMR Amendment G-49]

Transportation and Traffic
Management Policies and Procedures

AGENCY: Transportation and Public
Utilities Service, General Services
Administration.

ACTION: Final rule.

suMMARY: The General Services
Administration (GSA) is changing its
policies and procedures in the area of
transportation and traffic management.
This rule establishes traffic management
regulations pertaining to shipments of
household goods and personal effects
and defines disqualification measures
which may be imposed upon carriers
which fail to meet the transportation
needs and requirements of executive
agencies. Further, in exercise of its
mandate as traffic manager of executive
agencies, GSA prescribes parameters by
which agencies are required to obtain
rate and/or routing information from
specified GSA regional Transportation
and Travel Management Divisions. Part
10140 is amended to achieve a more
efficient traffic management program in
meeting the transportation needs and
requirements of executive agencies.

EFFECTIVE DATE: December 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Joseph M. Napoli, Traffic Programs
Branch, Transportation and Public
Utilities Service, General Services
Administration (TTMP), Washington,
DC 20406 (202-275-0654).
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 15, 1979 (44
FR 59247), GSA proposed to amend Part
101-40 by revising existing policies and
procedures relative to transportation
and traffic management and by adding
new procedures providing for temporary
exclusion of carriers participating in
passenger or freight transportation for

the account of Federal executive °

* agencies.

GSA received comments on the
proposal from 18 sources—12 Federal
agencies (Department of Agriculture,
Department of Energy, Department of
Health and Human Services,
Department of Housing and Urban
Development, Department of Justice,
Department of Transportation,
Department of the Treasury,
Environmental Protection Agency,
Federal Emergency Management
Agency, National Aeronautics and
Space Administration, U.S. General
Accounting Office, and Veterans
Administration); 3 carrier associations
(Association of American Railroads;
American Trucking Associations, Inc.;
and Air Transport Association of
America); 2 railroad companies (Boston
and Maine Corporation, and St. Louis-
San Francisco Railway Company); and 1
motor carrier (American Freight System,
Inc.).

The following is a summary of the
major comments received and the
response GSA has made in addressing
them:

1. Five agencies suggested that
exemption from the requirements of
§ 101-40.301(a) be given for exigencies
arising from national disasters, national
defense, critical aerospace activity,
firefighting emergencies, and isolated
areas involved in shipping or receiving
household goods.

GSA finds these exigencies
appropriate for relief, and exceptions
have been stated in this rule.

2. Carriers, in general, took issue with
the routing factor “most fuel efficient
carrier or mode." These opinions
seemed weighted by the subjective
interest of the particular carrier or mode.
The energy crisis obligates GSA to
weight fuel efficiency in proper balance
with service, cost and socioeconomic
factors. Reliance is placed upon the
traffic manager to become sufficiently
knowledgeable of a carrier's operating
practices and thus enable the manager
to identify the most fuel efficient carrier
or mode.

3. The carrier industry requested
clarification of the conditions which
would justify the use of Government-
owned equipment.

In deleting the phrase “and when their
use will result in substantial
economies,” GSA accentuates the use of
commercial carriers except in cases
when suitable common carriage does
not exist to meet the Government's
service needs or where the use of
Government-owned equipment provides
the most economical and efficient
complement to commercial carriage.
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4. The Department of Agriculture
suggested that GSA develop courses in
managerial aspects of transportation in
addition to operational-type training.

GSA will give this suggestion future
consideration.

5. In establishing criteria for
temporary nonuse, disqualification and
suspension of carriers, GSA affected
appropriate revisions affording carriers
due process.

The addition of Subpart 101-40.2
supersedes FPMR Temporary Regulation
A-12, dated January 26, 1978 (43 FR
5436, February 8, 1978) and its
Supplement 2 (44 FR 37929, June 29,
1979), which are deleted and removed
from the appendix at the end of
Subchapter G in 41 CFR Chapter 101.
The temporary regulation established
procedures for a centralized household
goods traffic management program by
which GSA provides executive agencies
with carrier selections and routings for
domestic moves based on cost
comparisons.

Sections 101-40.4906-1, 101-40.4906-2,
101-40.4906-3, 101—40.4906-4, are revised
to illustrate the current editions of GSA
Form 420 (Rev. 9-76), Optional Form 280
(3-80), Standard Form 361 (Rev. 11-79)
and the Guidelines for Preparation of
Standard Form 361, respectively.
Sections 101-40.4906-8 and 101-40.4906—
9 are added to illustrate GSA Form 2485
(Rev. 8-80) and GSA Form 3080 (Rev. 8-
80), respectively.

The General Services Administration
has determined that this regulation will
not impose unnecessary burdens on the
economy or an individuals and,
therefore, is not significant for the
purposes of Executive Order 12044.

Accordingly, Part 10140 is amended
as follows:

1. The table of contents for Part 101-
40 is amended by revising, adding,
reserving, or deleting the following
entries:

PART 101-40—TRANSPORTATION
AND TRAFFIC MANAGEMENT

Subpart 101-40.1—General Provisions

Sec.

101-40.101-1 Freight and passenger
transportation management assistance.

101-40.101-2 GSA transportation and traffic
management liaison.

101-40.103-2 International transportation.

101-40.105 Use of Government-owned
transportation equipment.

101-40.108 Transportation seminars and
workshops.

10140109 Availability of transportation-
related contracts and agreements.

101-40.109-1 Miscellaneous transportation-
related contracts and agreements.

101-40.109-3 Mandatory use of
transportation-related contracts and
agreements.

101-40.110  Assistance to economically
disadvantaged transportation
businesses.

101-40.110-1 Small business enterprises.

101-40.110-2 Minority business enterprises.

101-40.113 Employees travel and relocation
allowances.

Subpart 101-40.2—Centralized Household
Goods Traffic Management

101-40.200 Scope of subpart.

101-40.201 Applicability.

101-40.202 The General Services
Administration, Household Goods.
Tender of Service (TOS) agreement.

101-40.203 Household goods movement
evaluation procedures.

101-40.203-1 Household goods rate tenders.

101-40.203-2 The actual expense method.

101-40.203-3 The commuled rate system.

101-40.2034 Cost comparisons.

101-40.204 Carrier selection and distribution
of shipments.

101-40.205 Quality control.

101-40.206 Household goods carriers’
liability.

101-40.207 Household goods loss and
damage claims,

101-40.208 Disqualification or suspension of
household goods carriers.

Subpart 101-40.3—Rates, Routes, and
Services

101-40.301 GSA rate and routing services.

101-40.303 Application of the standard
routing principle.

101-40.303-3 Most fuel efficient carrier
mode.

101-40.3034 Equitable distribution of traffic
among carriers,

101-40.305 Transportation negotiations.

101-40.305-2 Cost analysis required on
substantial movements.

101-40.3054 [Deleted)

101-40.305-5 |[Deleted)

101-40.306-1 Recommended rate tender
format,

101-40.306-2 Required shipping documents
and annotations.

101-40.307 [Deleted)
101-40.307-1 [Deleted])
101-40.307-2 [Deleted]

Subpart 101-40.4—Temporary Nonuse,
Disqualification and Suspension of Carriers

101-40.400 Scope of subpart.

101-40.401 General.

101-40.402 Temporary nonuse of carriers.

101-40.402-1 Agency responsibility.

101-40.403 Administrative disqualification
of carriers.

101-40.403-1 Causes and conditions for
disqualification.

101-40.403-2 Disqualification procedures.

101-40.404 Suspension of carriers.

101-40.404-1 Causes and conditions for
suspension.

101-40.404-2 Period of suspension.

101-40.404-3 Restrictions during period of
suspension.

101-40.404—4 Notice of suspension.

101-40.404-5 Review of suspension.

Subparts 101-40.5—101-40.6—[Reserved]

Subpart 101-40.49 Forms, Formats, and

Agreements

101-40.4906-1 GSA Form 420, Freight Rate
and Route Request/Response.

101-40.4906-2 Optional Form 280, Uniform
Tender of Rates and/or Charges for
Transportation Charges.

101-40.4906-8 GSA Form 2485, Cost
Comparison for Shipping Household
Goods (Commuted Rate System vs.
Actual Expense Method).

101-40.4906-9 GSA Form 3080, Household
Goods Shipment Report.

2. Section 101-40.000 is revised to read
as follows:

§ 101-40.000 Scope of part.

This part prescribes regulations that
apply to the freight and passenger
transportation and traffic management
activities of executive agencies except
the Department of Defense. It also
covers arrangements for transportation
and related services by bill of lading
type commitments. These regulations
are designed to ensure that all
transportation and traffic management
activities will be carried out on the basis
most advantageous to the Government
in terms of economy, efficiency, and
service.

3. Subpart 101-40.1 is revised to read
as follows:

Subpart 101-40.1—General Provisions
§ 101-40.101 Transporation Assistance.

§ 101-40.101-1 Freight and passenger

transportation management assistance.

(a) Executive agencies of the United
States shall request assistance from the
Department of State on shipments of
household goods moving to, from and
between foreign countries. The
administrative support provided by the
Department of State will include carrier
cost comparison, carrier selections and
quality control assistance.

(b) Executive agencies of the United
States without transportation officers or
those in need of assistance concerning
freight (except shipments of household
goods moving to, from and between
foreign countries) and passenger
transportation management matters
shall request assistance from the
Transportation and Public Utilities
Service (TPUS), General Services
Administration, Regional offices having
jurisdiction over shipments originating
in the following areas:

Region 1, General Services Administration
(1TT), J]. W. McCormack, P.O. and Court
House (Room 820), Boston, MA 02019, FTS
223-2735; COML 617-223-2735;
Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, Vermont.

Region 2, General Services Administration
(2TT), 26 Federal Plaza, New York, NY
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10007, FTS 264-1286, COML 212-264-1286;
New Jersey, New York, Puerto Rico, Virgin
Islands.

Region 3, General Services Administration
(3TT), 9th & Market Streets, Philadelphia,
PA 19107, FTS 597-1247, COML 215-597-
1247, Delaware, Maryland (except Prince
Georges and Montgomery counties),
Pennsylvania, Virginia (except Prince
William, Loudoun, Fairfax, and Arlington
counties).

Region 4, General Services Administration
(4TT), 75 Spring Street, SW., Atlanta, GA
30303, FTS 242-5121, COML 404-221-5121;
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South
Carolina, Tennessee.

Region 5, General Services Administration
(5TT). 230 S. Dearborn Street, Chicago, IL
60604, FTS 353-0818, COML 312-353-0818;
Illinois, Indiana, Michigan, Minnesota,
Ohio, Wisconsin.

Region 6, General Services Administration
(6TT), 1500 E. Bannister Road, Kansas City,
MO 64131, FTS 258-3841, COML 816-258—
3841; Iowa, Kansas, Missouri, Nebraska.

Region 7, General Services Administration
(7TT), 819 Taylor Street, Fort Worth, TX
76102, FTS 334-2733, COML 817-334-2733;
Arkansas, Louisiana, New Mexico,
Oklahoma, Texas.

Region 8, General Services Administration
(8TT), Building 41, Denver Federal Center,
Denver, CO 80225, FTS 234-2626, COML
303-234-2626; Colorado, Montana, North
Dakota, South Dakota, Utah, Wyoming.

Region 9, General Services Administration
(9TT), 525 Market Street (MS 42), San
Francisco, CA 94105, FTS 556-3271, COML
415-556-3271; Arizona, California, Hawaii,
Nevada.

Region 10, General Services Administration
(10TT), GSA Center, Auburn, WA 98002,
FTS 396-5411, COML 206-833-6500; Alaska,
Idaho, Oregon, Washington.

National Capital Region, General Services
Administration (WTT), 7th and D Streets
SW., Washington, DC 20407, FTS 472-2003,
COML 202-472-2003; Washington, DC,
Maryland, (Prince Georges and
Montgomery counties), Virginia (Prince
William, Loudoun, Fairfax, and Arlington
counties).

§ 101-40.101-2 GSA Transportation and
traffic management liaison.

GSA will maintain a continuing
transportation and traffic management
liaison program with the executive
agencies to assist in the establishment,
improvement, and maintenance of
effective freight and passenger
transportation and traffic management
policies, practices, and procedures to
meet executive agency program
requirements.

§ 101-40.102 Representation before
_regulatory bodies.

GSA, in behalf of executive agencies,
will, as it considers appropriate,
institute formal or informal action
before Federal or State regulatory
bodies with respect to carriers’ tariffs,
rates, and operating authority matters.

(See also § 101-40.305-1.) Agencies shall
submit their requests and
recommendations for these actions to
the appropriate GSA office specified in
§ 101-40.101-1.

§ 101-40.103 Selection of carriers.

§ 101-40.103-1 Domestic transportation.
Preferential treatment, normally, shall
not be accorded to any commercial
mode of transportation (motor, rail, air,
or water) or to any particular
commercial carrier when arranging for
domestic transportation services.
However, where for valid reasons, a
particular mode of transportation or a
particular carrier within that mode must
be used to meet specific program
requirements and/or limitations, only
that mode or carrier shall be considered.
Examples of valid reasons for
considering only a particular mode or
carrier are (a) where only a certain
mode of transportation or individual
carrier is able to provide the needed
service or is able to meet the required
delivery date; and (b) where the
consignee's installation and related
facilities preclude or are not conducive
to service by all modes of
transportation. (See also § 101.40.303-1.)

§ 101-40.103-2 International
transportation.

(See § 1-1.323 of this title and 4 CFR
52.2 for a certificate required for nonuse
of U.S.-flag vessels or U.S.-flag
certificated air carriers.)

(a) U.S.-flag ocean carriers.
Arrangements for international ocean
transportation services shall be made in
accordance with the provisions of
section 901(b) of the Merchant Marine
Act of 1936, as amended (46 U.S.C. 1241
(b)), concerning the use of privately
owned U.S.-flag vessels. (See also § 5A-
19.108 of this title for implementing
policies and procedures followed by the
General Services Administration.)

(b) U.S.-flag certificated air carriers.
Arrangements for international air
transportation services shall be made in
accordance with the provisions of
section 5 of the International Air
Transportation Fair Competitive
Practices Act of 1974, dated January 3,
1975 (49 U.S.C. 1517), which requires the
use of U.S.-flag certificated air carriers
for international travel of persons or
property to the extent that service by
these carriers is available.

§ 101-40.104 Insurance against
transportation hazards.

The policy of the Government with
respect to insurance of its property
while in the possession of commercial
carriers is set forth in § 1-19.107 of this
title.

§ 101-40.105 Use of Government-owned
transportation equipment.

Generally, the preferred method of
transporting property for the
Government is through use of the
facilities and services of commercial
carriers. However, under certain
circumstances, Government vehicles
may be used when they are available.
They may be used for such purposes as
local transfer of property, pickup or
delivery services which are not
performed by the commercial carriers in
connection with the line-haul
transportation, transportation of
property to meet emergencies, and
accomplishment of program objectives
which cannot be attained through use of
commercial carriers.

§ 101-40.106 Reports.

Each executive agency shall submit
reports concerning its transportation
procedures, practices, and operations to
the Transportation and Public Utilities
Service, General Services
Administration (TT), Washington, DC
20406, whenever so requested or as
prescribed in the individual sections of
this subpart or as provided in each
specific request.

§ 101-40.107 Surveys.

As necessary and after adequate
advance notice to the agencies affected,
or upon request of agencies, GSA will
make onsite surveys of transportation
activities and will make
recommendations, when necessary, for
changes in agencies’ policies, standards,
practices, and procedures to improve
transportation concepts and operations
at all levels.

§ 101-40.108 Transportation seminars and
workshops.

GSA will, from time to time, conduct
transportation seminars and workshops
for the benefit of executive agency
personnel assigned functions relating to
the movement of persons or materials.
The objective of this training is to
broaden traffic management knowledge
and experience within the agency and to
economy of operations. Agencies
desiring assistance should direct their
request to the Assistant Commissioner,
Office of Transportation and Travel
Management (TT), Transportation and
Public Utilities Service, General
Services Administration, Washington,
DC 20406.
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§ 101-40.109 Availability of transportation-
related contracts and agreements.

§ 101-40.109-1 Miscellaneous
. transportation-related contracts and
agreements.

(a) The Transportation and Public
Utilities Service, General Services
Administration, will, as considered
necessary, enter into agreements or
contracts for transportation and related
services, including but not limited to
stevedoring, passenger charters, storage,
drayage, packing, marking, ocean freight
forwarding, accessorial services,
demurrage, and weighing. (See § 101~
41.304-2 for the use of commercial forms
and procedures instead of Government
bills of lading.) These contracts and
agreements will be made for and in
behalf of all executive agencies.

(b) The availability of these contracts
and agreements will be announced
through GSA bulletins which will
outline the specific contractual services
and the terms of the agreements. After
distribution of these bulletins, GSA will
furnish copies of the contracts and
agreements to agencies upon request.

§ 101-40.109-2 Office relocation
contracts.

(a) In accordance with the provisions
of Part 101-17, Assignment and
Utilization of Space, prior approval is
required from the Public Buildings
Service, GSA, for agencies desiring to
relocate office space which has been
assigned by GSA.

(b) The Transportation and Public
Utilities Service, GSA, offices specified
in § 101-40.101-1 will enter into term
contracts for office relocations,
estimated to cost $5,000 or less, in cities
where it is determined that these
contracts are warranted. On single
office moves exceeding $5,000, GSA will
arrange to contract for the required
moving services under competitive
bidding procedures. The availability of
term contracts for office relocations will
be announced through GSA bulletins as
indicated in § 101-40.109(b).

(c) In cities where term contracts are
not available and where an executive
agency anticipates an office relocation
estimated to cost $1,500 or more, GSA
will enter into, in behalf of the agency, a
specific relocation contract or other
appropriate relocation arrangement. As
soon as possible before the move,
preferably 90 calendar days, the
appropriate GSA office specified in
§ 10140.101-1 shall be contacted and
furnished with pertinent information
concerning the proposed relocation,
such as the origin, destination, moving
date, property to be moved, and the
agency relocation coordinator.

Note.—Arrangements for office relocations
expected to cost less than $1,500 may be
handled by the agency requiring the services.

(d) Whether an office relocation is
made under a GSA term moving
contract or under a specific contract
entered into by GSA in behalf of an
individual agency, the agency being
relocated shall make operational
arrangements directly with the moving
contractor. These arrangements shall
include: (1) Issuing the purchase order or
placing the work order; (2) arranging for
direct billing; (3) supervising the actual
move; (4) processing loss and damage
claims, if any; (5) providing certification
on the contractor’s invoices; and (6)
processing the invoice for direct
payment to the contractor. The GSA
contracting office shall be notified upon
completion of the relocation and is
prepared to provide technical assistance
as necessary.

§ 101-40.109-3 Mandatory use of
transportation-related contracts and
agreements.

(a) When a contract or agreement for
transportation-related services,
including office relocations, is awarded
in response to an agency’s specific
request, the use of the contract or
agreement is mandatory for that
requesting agency.

(b) When term contracts or
agreements for transportation-related
services, including office relocations, are
entered into and awarded by GSA for
use “as required,” the term contract or
agreement is mandatory upon all
executive agencies; however, exceptions
to the mandatory use of term contracts
or agreements may be granted by the
appropriate GSA office cited in § 101-
40.101-1.

§ 101-40.110 Assistance to economically
disadvantaged transportation businesses.

§ 101-40.110-1 Small business
enterprises.

Consistent with the policies of the
Government with respect to small
business as set forth in Subpart 1-1.7 of
this title, executive agencies shall place
with small business concerns a fair
proportion of the total purchases and
contracts for intrastate and interstate

_ transportation and related services, such

as packing and crating, loading and
unloading, and local drayage.

§ 101-40.110-2 Minority business
enterprises.

Consistent with the policies of the
Government stated in Subpart 1-1.13 of
this title, minority business enterprises
shall have the maximum practicable
opportunity to participate in the
performance of Government purchases

and contracts. Agencies shall encourage
transportation-related minority
enterprises regardless of the mode of
transportation to identify themselves
and provide services that will support
the agencies' transportation
requirements, The GSA offices cited in
§ 101-40.101-1 may be contacted for
assistance, if needed.

§ 101-40.111 Maintenance of tariff files.

(a) The Transportation and Public
Utilities Services, National Capital
Region, General Services
Administration (WTT), Washington, DC
20407, shall maintain a master file of
carrier tariffs covering all modes and
methods of transportation commonly
used by executive agencies. Each of the
10 other Transportation and Public
Utilities Service, GSA, regional offices
will maintain a tariff file sufficient to
meet the normal requirements of the
executive agencies located within the
area of responsibility of the GSA
regional office.

(b) Executive agencies may maintain
only those tariffs necessary to meet their
routine operational requirements.
Agencies may use GSA tariff files to
meet unusual or abnormal
transportation needs; or, alternatively,
may request GSA to furnish rates,
freight or passenger routings, or other
tariff information. (See § 101-40.301 for
use of GSA-furnished rates and routes.)

§ 101-40.112 Transportation factors in the
location of Government facilities.

(a) Transportation rates, charges, and
commercial carrier transportation
services shall be considered and
evaluated before selecting new site
locations and during the planning and
construction phases in the establishment
of leased or relocated Government
installations or facilities.

(b) If changes in the location,
relocation or deactivation of
Government installations or facilities
are contemplated and will result in
significant changes in the movement of
property, executive agencies shall use
the traffic management services of GSA
to énsure that consideration is given to
the various transportation factors that
may be involved in this relocation or
deactivation.

§ 101-40.113 Employee travel and
relocation allowances.

The General Services Administration
has the responsibility to prescribe and
promulgate regulations governing
employee travel and relocation
allowances. These allowances are
published in the Federal Travel
Regulations and the Commuted Rate
Schedule for Transportation of
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Household Goods. These regulations are
incorporated by reference into Part 101-
7. Amendments are made to these
regulations from time to time as
conditions warrant. Suggestions or
questions concerning regulations
governing employee travel and
relocation allowances may be addressed
to the Director, Federal Travel
Management Division, Transportation
and Public Utilities Service, General
Services Administration (TTT),
Washington, DC 20406.

4. Subpart 101-40.2 is added to read as
follows:

Subpart 101-40.2—Centralized
Household Goods Traffic Management

§ 101-40.200 Scope of subpart.

This subpart prescribes regulations
concerning the movement of household
goods and personal effects of
Government employees (and their
families) who are eligible for relocation
in connection with their employment.
Under the centralized household goods
traffic management program, GSA will
provide agencies with cost comparisons,
the names of carriers eligible to handle
specific shipments, and requested
administrative support related to the
Government employees’ household
goods movements.

§ 101-40.201 Applicability.

(a) This subpart applies to executive
agencies. In addition to the Department
of Defense, uniformed personnel of the
U.S. Coast Guard are exempt from this
subpart.

(b) Cost comparisons between the
commuted rate system and the actual
expense method, as required in § 101-
40.203-4, apply only to movements
within the conterminous United States.

§ 101-40.202 The General Services
Administration Household Goods Tender of
Service (TOS) agreement.

As part of the centralized household
goods traffic management program, GSA
has developed a master household
goods tender of service (TOS)
agreement. This agreement establishes
carrier service and performance
standards which participating carriers
agree to provide. Commercial carriers
who desire to participate in this program
must enter into an individual TOS
agreement with GSA, acting in behalf of
executive agencies. Carriers that desire
to enter into a TOS agreement or
agencies desiring additional information
should contact the Office of the
Assistant Commissioner for
Transportation and Travel Management,
General Services Administration
(TTMS), Washington, DC 20406.

§ 101-40.203 Household goods movement
evaluation procedures.

§ 101-40.203-1 Household goods rate
tenders.

GSA will accept or reject household
goods carriers’ rate tenders (see § 101-
40.306) on behalf of executive agencies.

(a) Interstate shipments. Household
goods carriers' TOS agreements and
individual carrier rate tenders covering
interstate shipments shall be submitted
to the Office of the Assistant
Commissioner for Transportation and
Travel Management, General Services
Administration (TTMS), Washington,
DC 20406.

(b) Intrastate shipments. Household
goods carriers’ TOS agreements and
individual carrier rate tenders covering
intrastate shipments shall be submitted
to the appropriate GSA office specified
in § 101-40.101-1 which has
responsibility over the State specified in
the rate tender.

§ 101-40.203-2 The actual expense
method.

(a) For the purpose of the centralized
household goods traffic management
program described in this Subpart 101~
40.2, authorized shipments of
Government employees’ household
goods moving under a Government bill
of lading (GBL) are classified as “actual
expense method” shipments. Under this
method the appropriate GSA office
specified in § 101-40.101-1 that
processes the shipment (1) furnishes the
cost comparison (see § 101-40.230-4), (2)
specifies the name(s) of carrier(s)
eligible to handle the shipment, and (3)
will assist in an advisory capacity in
filing loss and damage claims, if
requested. Under this method, the
Government, not the employee, is
considered as the shipper, and the
Government reimburses the carrier for
the applicable transportation charges.
The actual cost of transportation,
including related accessorial carrier
services, falling within the employee's
authorized weight allowance (11,000
pounds for employees with immediate
families; 7,500 pounds for employees
without immediate families) shall be
allowed at the Government's expense.
Under the actual expense method, the
shipment is made using a GBL. Agencies
are responsible for preparing the GBL,
booking the shipment and filing loss and
damage claims.

(b) When an agency makes the final
determination that the actual expense
method will be used, the Government's
financial obligation for the shipment of
the employee’s household goods is
established. Once the actual expense
method is authorized as the most

economical means of shipment and the
employee chooses to move all or part of
the household goods by some other
means, reimbursement will be limited to
the cost that would have been incurred
by the Government if the shipment had
been made in one lot from one origin to
one destination by the available low
cost carrier on a Government bill of
lading.

(c) When an employee chooses, for
personal reasons, to use a higher cost
carrier than the carrier selected by the
Government, excess costs will be paid
by the Government directly to the
carrier and then collected from the
employee. Agencies are cautioned to
counsel employees as to their
responsibilities under this alternative.

(d) When an employee chooses to use
a rental truck, trailer or private
conveyance, reimbursement will be
limited to the actual costs incurred (e.g.,
truck rental, material handling
equipment, packaging materials,
gasoline, toll charges, etc.) not to exceed
the maximum amount authorized in
paragraph (b) above.

§ 101-40.203-3 The commuted rate
schedule.

The commuted rate schedule is
published in GSA Bulletin FPMR A-2
and contains allowances for
reimbursement of Government
employees who are authorized to
transport their household goods at
Government expense. In addition to
transportation allowances, the
commuted rate schedule includes
allowances for various related
accessorial expenses, including packing
and crating, storage-in-transit, carrier
labor charges, appliance servicing, and
piano/organ handling. Under the
commuted rate schedule the employee is
responsible for making all arrangements
with the carrier; filing loss and damage
claims, if any, with the carrier; and
making payment to the carrier after the
shipment has been completed. Under the
commuted rate schedule, the shipment is
moved using a commercial bill of lading
(CBL). The use of household goods rate
tenders (see § 101-40.203-1) is not
authorized when household goods are
shipped under the commuted rate
schedule.

§ 101-40.203-4 Cost comparisons.

(a) As stated in paragraph 2-8.3c(4)(a)
of the Federal Travel Regulations (FPMR
Part 101-7), the commuted rate system
shall be used for individual employee
transfers without consideration being
given to the actual expense method,
except that the actual expense method
may be used if the actual costs to be
incurred by the Government for packing
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and other accessorial services are
predetermined (at least as to price per
100 pounds) and if that method is
expected to result in a real savings to
the Government of $100 or more. Under
" the centralized household goods traffic
management program, agencies shall
obtain cost comparisons from the
appropriate GSA, TPUS, office specified
in § 101-40.101-1.

(b) Requests for cost comparisons
shall be made as far in advance of the
moving date as possible (preferably 30
calendar days) and shall contain the
following information:

(1) Name of employee to be moved;

(2) Origin city, county, and State;

(3) Destination city, county, and State;

(4) Anticipated or actual date
household goods are to be picked up;

(5) Estimated weight of shipments;

(6) Number of days storage-in-transit
is required (if applicable); and

(7) Other pertinent data.

(c) Agencies should use GSA Form
2485, Cost Comparison for Shipping
Household Goods (Commuted Rate
System vs. Actual Expense Methods) for
this purpose. (See § 101-40.4906-8.) In
case of an emergency or an imminent
moving date (less than 10 workdays),
these details may be transmitted to GSA
by phone. If information is received by
phone, the response will be made by
phone when requested. Regardless, all
cost comparisons and carrier selection
information will be confirmed in writing
by GSA. Agencies will make the final
determination as to the method of
shipment (actual expense method or
commuted rate system), based on the
results of the cost comparison furnished
by GSA.

§ 101-40.204 Carrier selection and
distribution of shipments.

Results of the cost comparison will be
furnished to the requesting agency
together with the names and points of
contract for at least three qualified
carriers eligible to handle the shipment.
If the rates of these carriers differ, the
carrier offering the lowest rate should be
used by the requesting agency. Carriers
offering higher rates or charges should
be used only if the less costly carrier
cannot accept the shipment.

§ 101-40.205 Quality control.

(a) When the GSA, TPUS, Office
specified in § 101-40.101-1 furnishes a
cost comparison indicating that the
actual expense method is less costly, a
GSA Form 3080, Household Goods
Shipment Report (See § 101-4906-9)
shall be provided together with GSA
“orm 2485 to the requesting agency.
GSA Form 3080 is a mailable form that
contains a self-addressed portion, which

shall be completed by the moving
employee. The agency's employee
should be instructed to complete the
GSA Form 3080, indicating the quality of
performance of the household goods
carrier upon completion of the
household goods move, and to mail it to
the GSA office which provided the cost

. comparison. Information compiled from

completed reports will be used by GSA
to monitor carrier performance and to
determine whether suspension or
disqualification actions should be
considered as provided in § 101-40.208.

(b) Agencies may submit other
documented instances of inadequate
carrier service or performance to GSA,
TPUS, offices specified in § 101—40.101-
1. Sufficient details must be furnished to
identify specific shipments.

§ 101-40.206 Household goods carriers’
liability.

(a) Ordinarily, it is the policy of the
Government to assume its own risks of
loss. (See also § 1-19.107 of this title.)
This policy also applies to personal
property during transportation.

. Therefore, when a Government

employee’s household goods are shipped
under the commuted rate system using a
CBL or under the actual expense method
using a GBL, they are based on a limited
carrier liability of 60 cents per pound per
article.

(b) In the event of loss or damage, the
employee's recovery from the carrier is
restricted to this limited carrier liability.
Carriers have tariff provisions that
provide increased liability at a valuation
of $1.25 times the weight of the shipment
in pounds or a higher lump sum
according to the employee's value of the
shipment. These higher valuations are
generally available at 50 cents per $100
of valuation. However, the added cost
for the increased carrier liability is not
reimbursable by the Government but*
must be borne by the employee. Under
the actual expense method, if the
employee requests a higher valuation
and agrees in writing, the excess cost
will be paid by the Government and
then collected from the employee, This
information applies to interstate
shipments. Carrier liability and
increased valuation charges may differ
on intrastate shipments. For these
shipments, the appropriate GSA office
should be contacted.

§ 101-40.207 Household goods loss and
damage claims.

Claims for loss or damage to
household goods will normally be filed
and processed with the destination or
delivering carrier as part of the bill of
lading contract between the carrier and
the shipper. When shipments are made

under the commuted rate system using a
CBL, the employee, as the shipper, is
responsible for filing claims. When
shipments are'made under the actual
expense method using a GBL, the issuing
agency, as the shipper, will assist the
employee in filing claims. Under the
Military and Civilian Employees' Claims
Act of 1964, as amended (31 U.S.C. 241),
employees may file claims against the
United States for not more than $15,000
for damage to or loss of personal
property incident to the employee’s
service; this applies to commuted rate
moves as well as actual expense moves.
If the carrier’s liability stated in § 101-
40.206 is less than the loss or damage
sustained by the employee, executive
agencies may use the provisions of this
act to more fully compensate the
employee. Agencies should advise their
employees regarding the use of this act
for reimbursement of loss and damage
to household goods shipments using a
CBL or GBL. Additional information
concerning processing loss and damage
claims may be obtained from the
appropriate GSA, TPUS, office specified
in § 101-40.101-1.

§ 101-40.208 Disqualification or
suspension of household goods carriers.

Based on information obtained from
completed GSA Forms 3080 or
documented instances of other service
complaints or deficiencies, GSA, TPUS
offices or executive agencies may
disqualify or suspend household goods
carriers in accordance with the
procedures specified in § 101-40.4.

5. Subpart 101-40.3, with a new
caption, is revised to read as follows:

Subpart 101-40.3—Rates, Routes, and
Services

§ 101-40.300 Scope of subpart.

This subpart prescribes regulations
governing the determination and usé of
rates and related data in the
transportation of persons and property
for the Government; selection of the
mode of transportation and the carrier
or carriers within the mode; and
negotiations of classification ratings,
rates, and services.

§ 101-40.301 GSA rate and routing
services.

(a) Except as otherwise provided in
this subpart, executive agencies shall
obtain rate and/or routing information
from the appropriate GSA
transportation office specified in § 101-
40.101-1 when they have a planned
group of 25 or more individuals traveling
at one time from the same origin to the
same destination or when they have
freight shipments that fall within the
following categories:
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Shipment category Shipment weight

Surtace shipments
(other than
uncrated used
household goods)
(See 101-40.305-
3(a) for
exemption).

10,000 pounds and over or shipments
that occupy the full visible capacity
(see note) of a& railcar or intercity
motor vehicle regardiess of weight.

... 1,000 pounds and over.

All shipments, regardiess of weight
(except will not apply on shipments
moving in foreign commerce). (See
Subpart 101-40.2 for shipments
moving within the conterminous
us)

Note.—Full visible capacity generally means that guantity
of freight which in the manner loaded so fills a vehicle that
no itional articie in the shipping form tendered identical in
size 10 the largest article in the shipment can be loaded In or
on the vehicle. Consult goveming tariffs for precise definition
and application. y

(1) Exemption to the provisions of
§ 101-40.301(a) is granted to the Federal
Emergency Management Agency
(FEMA), Department of Energy (DOE),
National Aeronautics and Space
Administration (NASA) and United
States Department of Agriculture
(USDA) to the following extent:
FEMA Initial positioning of mobile homes
shipped in response to disasters.
DOE Priority energy and classified defense
and nuclear waste management shipments.
NASA Shipments of key, critical items
necessary to the success of space and
aerospace research, development,
acquisition, flight or launch activities.
USDA Emergency shipments of forest fire
fighting materials and equipment.

Household goods shipments to and from

isolated areas.

(2) To meet other transportation
exigencies of a critical and recurring
nature, executive agencies including
those agencies exempted to the extent
noted in paragraph (1) of this section
may request the GSA transportation
office having jurisdiction (See § 101-
40.101-1) to grant relief from the routing
requirements of this section. In a local
emergency, which precludes the
requesting of routing instructions in
accordance with the requirements of
this section, routing by any mode may
be made without prior approval.
Requests for exemption shall be in
writing, and the GSA transportation
office will accept or deny the request by
written instructions to the requesting
agency. Exemptions will apply for a
duration of time not to exceed one year,
however, on written request an
exemption may be renewed or extended.

(b) Agencies shall submit requests for
rate and route information to the
appropriate regional office,
Transportation and Public Utilities
Service, General Services
Administration, listed in § 101-40.101-1.
Agencies may telephone urgent requests
to GSA. Replies will be made by -
telephone and confirmed upon request

by the use of GSA Form 420 or GSA
2485, as appropriate.

(1) On shipments that are rated or
routed by GSA, agencies will furnish the
necessary details concerning the
shipment as far in advance of the
proposed shipping date as possible. For
freight shipments, GSA Form 420,
Freight Rate and Route Request/
Response (see § 101-40.4906-1) may be
used for this purpose. The procedures in
Subpart 101-40.2 shall be followed when
requesting household goods rate and
route information on shipments moving
within the conterminous United States.

(2) To eliminate the need for repetitive
routing instructions, the GSA
transportation offices listed in § 101-
40.101-1 may issue standing route orders
to cover normal repetitive movements
{two or more shipments per month) of
specifiec items between specified points
by any mode of transportation.
Ordinarily, a standing route order will
be issued when the origin, destination,
commodity(ies) and frequency of
shipments constitute a repetitive traffic
pattern, The GSA transportation office
will maintain a standing route order file
and review routings at 60 day intervals
from the date of their issuance to assure
current application of rates, ratings,
routes and classification. When required
by changed conditions, GSA shall
provide the requesting agency with
revised routing instructions.

(c) Agencies are encouraged, but not
required, to request GSA-furnished rate
or routing information for their freight
shipments that are less than the
shipment weights specified in paragraph
(a) of this section.

(d) Executive agency shippers will
comply with all state and local, as well
as Federal, laws and regulations relating
to vehicular size and weight limitations.

§ 101-40.302 Standard routing principle.

Shipments shall be routed using the
mode of transportation, or individual
carrier or carriers within the mode, that
can provide the required service at the
lowest overall delivered cost to the
Government.

§ 101-40.303 Application of the standard
routing principle.

In the application of the standard
routing principle, the major factors to be
considered are, in the order of their
importance, satisfactory carrier service,
overall cost considerations, most fuel
efficient carrier/mode, and equitable
distribution of traffic among carriers.

§ 101-40.303-1 Service requirements.

The following factors shall be
considered in determining whether a
carrier or mode of transportation can

meet an agency's transportation service
requirements for each individual
shipment:

(a) Availability and suitability of
carrier equipment;

(b) Shipping and receiving facilities at
origin and destination;

(c) Pickup and/or delivery service
(including inside pickup or delivery), if
required;

(d) Availability of required
accessorial and special services, if
needed;

(e) Estimated time in transit;

(f) Record of past performance of the
carrier; and

(g) Transit privileges when available.

§ 101-40.303-2 Cost considerations.

When developing cost comparisons to
determine the most economical routing
of shipments consistent with service
requirements, consideration shall be
given to costs of packing, loading and
unloading, bracing, blocking, extra
handling, drayage, pickup and delivery,
and other accessorial services, as well
as the line-haul rate.

§ 101-40.303-3 Most fuel efficient carrier/
mode.

When more than one mode, or more
than one carrier within a mode, can
satisfy the service requirements of a
specific shipment at the same lowest
aggregate delivered cost, the carrier/
mode determined to be the most fuel
efficient shall be selected. In
determining the most fuel efficient
carrier/mode, consideration shall be
given to such factors as use of the
carrier's equipment in “turn around"”
service, proximity of carrier equipment
to the shipping activity, and ability of
carriers to provide the most direct
service to the destination points.

§ 101-40.303-4 Equitable distribution of
traffic among carriers.

When more than one mode of
transportation, or more than one carrier
within a mode, can provide equally
satisfactory service at the same overall
cost and all modes are equally fuel
efficient, the traffic shall be distributed
as equally as practicable among the
modes and among the carriers within
the modes.

§ 101-40.304 Description of property for
shipment.

(a) Each shipment shall be described
on the bill of lading or other shipping
document as specified by the governing
freight classification, carrier’s tariff, or
rate tender. Shipments shall be
described as specifically as possible.
Trade names such as “Foamite” or
“Formica" or general terms such as
“vehicles,"” “furniture,” or "Government
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supplies,” shall not be used as bill of
lading descriptions.

(b) A shipment containing hazardous
materials, such as explosives,
flammable liquids, flammable solids,
oxidizers, or poison A or poison B, shall
be prepared for shipment and described
on bills of lading or other shipping
documents in accordance with the _
Department of Transportation
Hazardous Materials Regulations, 49
CFR Parts 170 thru 177.

(c) Agency requests for specific freight
descriptions shall be submitted to the
appropriate Transportation and Public
Utilities Service office as listed in § 101
40.101-1.

§ 101-40.305 Transportation negotiations.

§ 101-40.305-1 Negotiations by GSA.
Except as provided in § 101-40.305-3,
GSA will conduct all transportation
negotiations for executive agencies to
establish or modify rates, fares, charges,
ratings, services, and the rules or
regulations pertaining thereto.

§ 101-40.305-2 Cost analysis required on
substantial movements.

“Except as provided in § 101-40.305-3,
executive agencies shall submit to the
appropriate GSA regional
Transportation and Public Utilities
Service office, as listed in § 101-40.101-
1, complete information concerning
planned transportation so that a cost
analysis may be made to determine
whether negotiation is appropriate. This
information should be submitted as far
in advance of the planned
transportation as possible. The
information supplied shall be detailed
and shall include but not be limited to
the number of individuals traveling as a
group, property characteristics (those
requiring shipment in bags, boxes or
bulk; hazardous properties; weight;
dimension; density; value; and
susceptibility to damage), origin,
destination, number of shipments,
weight per shipment, planned shipping
schedule, and planned required delivery
date. The provisions of this subsection
shall apply to all transportation payable
by the Government.

§ 101-40.305-3 Negotiations by other
executive agencies.

Except for the transportation of an
employee's personal household goods
and the relocation of offices, the
executive agencies are authorized to
initiate and conduct negotiations on
their own behalf under the following
conditions:

(a) When the total planned quantity of
property to be shipped does not exceed
100,000 pounds per shipment or when
the known aggregate of several

shipments will not exceed 100,000
pounds.

Note.—Agencies making surface shipments
under agency-negotiated rates are exempt
from obtaining GSA rate and routing
information as required in § 101-40.101-1.(1).

(b) Except as otherwise provided in
the Federal Property Management
Regulations A-15, or as it may be
amended, when planned group travel,
under Standard Form 1169, U.S.
Government Transportation Request,
consists of fewer than 25 individuals
traveling at one time from the same
origin to the same destination.

(c) When the planned shipment is less
than that which would require the
assessment of carload or truckload
rates.

(d) When approval to negotiate is
granted by the General Services
Administration (TT), Washington, DC
20406, or the appropriate GSA regional
Transportation and Public Utilities
office.

Note.—§ 101-40.305-3 does not prohibit
executive agencies from seeking GSA
assistance in negotiations.

§ 101-40.306 Rate tenders to the
Government.

Under the provisions of section 10721
(formerly section 22) of the Interstate
Commerce Act (49 U.S.C. 10721),
common carriers are permitted to submit
tenders to the Government which
contain rates lower than published tariff
rates available to the general public. In
addition, rate tenders may be applied to
shipments other than those made by the
Government provided the total benefits
accrue to the Government; that is,
provided the Government pays the
charges or directly and completely
reimburses the party that initially bears
the freight charges (Interpretation of
Government Rate Tariff for Eastern
Central Motor Carriers Association, Inc.,
332 I.C.C. 161 (1968)).

§ 101-40.306-1 Recommended rate tender
format.

(a) Only those rate tenders which
have been submitted by the carriers in
writing and which apply to shipments of
the U.S. Government shall be considered
for use by executive agencies. Carriers
should be encouraged to use Optional
Form 280, Uniform Tender of Rates and/
or Charges for Transportation Services,
illustrated in § 101-40.4906-2, when
preparing and submitting rate tenders to
the Government. Rate tenders that are
ambiguous in meaning shall be resolved
in favor of the Government; therefore,
explicit terms and conditions are
necessary to preclude
misunderstandings by the parties to the
rate tender.

{(b) Carriers may purchase Optional
Form 280 from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or print it
commercially. When ordering this form
from the Superintendent of Documents,
specify national stock number 7540-01-
092-8057. When printing this form
commercially, carriers shall ensure that
the form conforms to the same size,
wording, and arrangement of the
approved optional form and, while no
minimum grade or paper is set, carriers
shall provide a reasonable grade of
paper stock.

§ 101-40.306-2 Required shipping
documents and annotations.

(a) To qualify for transportation under
section 10721 rates, property must be
shipped by or for the Government on:

(1) Government bills of lading;

(2) Commercial bills of lading
endorsed to show that these bills of
lading are to be converted to
Government bills of lading after delivery
to the consignee; or

(8) Commercial bills of lading showing
that the Government is either the
consignor or the consignee and endorsed
with the following statement:
“Transportation hereunder is for the
(name the specific agency, such as the
General Services Administration) and
the actual total transportation charges
paid to the carrier(s) by the consignor or
consignee are assignable to, and are to
be reimbursed by, the Government.”

(b) When a rate tender is used for
transportation furnished under a cost-
reimbursable contract, the following
endorsement shall be used on covering
commercial bills of lading: /

“Transportation hereunder is for the (name
the specific agency, such as the General
Services Administration), and the actual total
transportation charges paid to the carrier(s)
by the consignor or consignee are to be
reimbursed by the Government, pursuant to
cost reimbursable contract number ( ).

This may be confirmed by contacting the
agency representative at (name and
telephone number)." (See 332 ICC 161.)

(c) To ensure proper application of a
Government rate tender on all
shipments qualifying for their use, the
issuing officer shall show on the bills of
lading covering these shipments the
applicable rate tender number and
carrier identification, such as, “ABC
Transportation Company, Tender ICC
No. 374." In addition, if commercial bills
of lading are used, they shall be
endorsed as specified in paragraphs (a)
or (b) of this section, as necessary.

§ 101-40.306-3 Distribution.

Each agency receiving rate tenders
shall promptly submit one signed copy
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to the Transportation and Public
Utilities Service, General Services
Administration WTT, Washington, DC
20407. Also, two copies (including at
least one signed copy) shall be promptly
submitted to the General Services
Administration (TAD), Chester A.
Arthur Building, Washington, DC 20406.

§ 101-40.306-4 Bill of lading
endorsements.

To ensure application of Government
rate tenders to all shipments qualifying
for their use, bills of lading covering the
shipments shall be endorsed with the
applicable tender or quotation number
and carrier identification; e.g., “Section
10721 quotation ABC Transportation
Company L.C.C. No. 143." In addition,
where commercial bills of lading are
used rather than Government bills of
lading, the commercial bills of lading
shall be endorsed in conformance with
the provisions set forth in § 101-40.306-
2(a). (For specific regulations covering
transportation generated under cost-
reimbursement type contracts, see § 1-
19.109 of this title.)

6. Subpart 101-40.4 is added to read as
follows:

Subpart 101-40.4—Temporary Nonuse,
Disqualification, and Suspension of
Carriers

§ 101-40.400 Scope of subpart.

This subpart prescribes policies and
procedures governing the temporary
nonuse, disqualification, and suspension
of carriers transporting freight,
household goods, or passengers for the
account of executive agencies.

§ 101-40.401 General.

Temporary nonuse, disqualification,
and suspension are measures taken to
exclude carriers from participating in
GSA routed or unrouted movements of
persons or freight under tariffs, tenders
of service, commercial or Government
bills of lading, and similar
arrangements. To ensure that the
Government derives the benefits of full
and free competition of interested
carriers, temporary nonuse,
disqualification, and suspension shall
not apply for any period of time longer
than necessary to protect the interests of
the Government.

§ 101-40.402 Temporary nonuse of
carriers.

GSA, TPUS regional offices or other
executive agencies may place carriers
that serve the agency in a temporary
nonuse status for a maximum period of
30 calendar days when the carriers do
not show a willingness or ability to meet
the transportation service requirements
of the agency. (Consecutive 30 calendar

day nonuse periods shall require
advance approval of the Director,
Transportation Management Division,
TPUS, General Services Administration
(TTM), Washington, DC 20406, and shall
not be used to avoid the procedures and
requirements of § 101—40.403 or § 101-
40.404.) No component of an executive
agency shall apply temporary nonuse
actions against a carrier for a violation
made by that same carrier in serving a
different component of the same or
another agency. Compliance with
applicable laws and regulations that
preclude arbitrary or capricious actions,
among other things, rests upon the
agency placing a carrier in this status.

§ 101-40.402-1 Agency responsibility.

(a) Agencies placing a particular
carrier in a temporary nonuse status
shall fully document that action with
specific instances of carrier
nonperformance, which may include but
are not limited to the causes and
conditions set forth in § 101-40.403-1.
The documentation shall also include
information showing that the carrier
was provided with prior notices of
service deficiencies and was afforded a
reasonable opportunity to correct or
explain these deficiencies.

(b) The carrier shall, by certified mail,
with return receipt requested, be
notified by the agency concerning the
proposed 30 calendar day temporary
nonuse status. This notice shall include:

(1) The proposed period of nonuse;

(2) The reasons for placing the carrier
in a temporary nonuse status;

(3) The corrective actions that may be
taken by the carrier for reinstatement;

(4) The time period of 7 calendar days
afforded the carrier to present
information refuting the proposed
temporary nonuse status (information
from the carrier must be received by the
agency within 7 calendar days from the
date notice is received by the carrier. If
the carrier presents information within
the allotted time, the agency must
determine within 7 calendar days of
receiving the carrier's data whether to
place the carrier in temporary nonuse
status).

(5) The date on which temporary
nonuse status commences in the event
that information from the carrier is not
received by the agency within the 7
calendar day period provided in
paragraph (4) of this section.

(c) The agency shall review the
carrier's reply, and shall prepare a
response according to the facts
presented. The agency's decision is
administratively final.

(d) Copies of the notification to the
carrier of the proposed temporary
nonuse status and supporting

documentation shall be forwarded
immediately to: Director, Transportation
Management Division, Transportation
and Public Utilities Service, General
Services Administration (TTM),
Washington, DC 20406.

(e) The agency shall also furnish the
Director, Transportation Management
Division, Transportation and Public
Utilities Service, General Services
Administration (TTM), Washington, DC
20406, a recommendation for
disqualification or suspension, if
considered necessary. If further action is
warranted, appropriate measures in
accordance with the provisions of this
Subpart 101-40.4 will be initiated.

§ 101-40.403 Administrative
disqualification of a carrier.

GSA may, in the public interest,
disqualify a carrier from participation in
traffic for any of the causes and under
any of the conditions set forth in § 101-
40.403-1.

§ 101-40.403-1 Causes and conditions for
disqualification.

The causes and conditions for which a
carrier may be disqualified by GSA are
set forth in paragraphs (a) through (h) of
this § 101-40.403-1.

(a) Willful violations of the terms of
the tariffs, tenders of service,
commercial or Government bills of
lading, or similar arrangements
determining the relationship of the
parties.

(b) A record of failure to perform or of
unsatisfactory performance in
accordance with the terms of tariffs,
tenders of service, commercial or
Government bills of lading, or similar
arrangements determining the
relationship of the parties. Failure to
perform or unsatisfactory performance
includes but is not limited to the
following:

(1) Failure to meet requested packing/
pickup dates;

(2) Deliveries exceeding time-in-
transit standards when established by
the Government; e.g., the General
Services Administration household
goods tender of service and transit times
established for shipments from Federal
Supply Service distribution facilities;

(3) Failure to meet required delivery
dates on Government or commercial
bills of lading:

(4) Failure to furnish and use clean
and safe equipment;

(5) Violation of Department of
Transportation (DOT) hazardous
materials regulations;

(6) Mishandling of freight; e.g.,
damaged or missing transportation seals
or improper loading, blocking, packing,
or bracing;
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(7) Excessive loss or damage:

(8) Improper routing;

(9) Failure to pay just debts so as to
subject Government shipments to
possible frustration, unlawful seizure, or
detention;

(10) Failure to maintain insurance
coverage;

(11) Expiration of carrier exemption,
permit, or authority;

(12) Failure to settle claims in
accordance with applicable Government
regulations; and

(13) Repeated failure to comply with
the regulations of DOT, the Interstate
Commerce Commission, or State and
local governments; or repeated failure to
comply with any other applicable
Government regulations.

(¢) A conviction for commission of a
criminal offense as an incident to
obtaining or attempting to obtain a
public or private contract, or
subcontract, thereunder, or as an
incident to performing the contract or
subcontract;

(d) A conviction under the Organized
Crime Control Act of 1970 or a
conviction of embezzlement, theft,
forgery, bribery, falsification or
destruction of records, receiving stolen
property, or any other offense indicating
a lack of business integrity or business
honesty which seriously and directly
affects the question of present
responsibility as a carrier of
Government property.

(e) A conviction under the Federal
antitrust statutes arising out of the
submission of bids or proposals.

(f) Inclusion in a list issued by the
Comptroller General (as provided in
part 5, section 56(b) of the regulations
issued by the Secretary of Labor under
the authority of Reorganization Plan 14
of 1950) as found by the Secretary of
Labor to be in aggravated or willful
violation of the prevailing wage or
overtime pay provisions of applicable
regulations or statutes;

(g) A finding by the Director, Office of
Federal Contract Compliance,
Department of Labor, of noncompliance
with the provisions of the Equal
Employment Opportunity Clause; and

(h) Any other cause or condition of a
serious or compelling nature affecting
the present responsibility as a carrier of
Government property,

§ 101-40.403-2 Disqualification
procedures.

(8) Disqualification for periods of 90
calendar days or less—(1) Determining
official. A determination to disqualify a
carrier for 90 calendar days or less will
- be made by the following GSA offical:
Director, Transportation Management
Division, Office of Transportation and

Travel Management, Transportation and
Public Utilities Service, General
Services Administration (TTM),
Washington, DC 20406. Notwithstanding
the provisions of § 101-40.403-2, the
Director, if he determines such action to
be in the best interest of the United
States, may deny awards of Government
traffic to a carrier during the period
commencing with the notice of proposed
disqualification and continuing during
the pending disqualification
determination. In such event, the carrier
shall be advised of the action and the
basis therefor.

(2) Notice of proposed
disqualification. GSA will, by certified
mail, with return receipt requested,
forward to the carrier and, if
appropriate, to the carrier's known
affiliates, a notice of proposed
disqualification which will state:

(i) That disqualification is being
considered;

(ii) The reasons that disqualification is
being considered;

(iii) The proposed period of
disqualification;

(iv) The time period of 10 calendar
days afforded the carrier to present
information refuting the proposed
disqualification (information from the
carrier must be received by GSA within
10 calendar days from the date the
carrier receives the notice. The carrier
may within that 10 calendar day period
request the Director, Transportation
Management Division (TTM), to grant
an additional 5 days for presenting
refuting information).

(8) Carrier presentation of
information. The carrier may present
information refuting the proposed
disqualification in writing, in person, or
through representation, to the Director,
Transportation Management Division.

(4) Disqualification determination. (i)
If within the time limit specified in
paragraph (a)(2)(iv) of this section GSA
receives the carrier’s data refuting the
proposed disqualification, GSA's
determination to disqualify the carrier
must be made within 20 calendar days
after receipt of those data.

(ii) If, within the time period specified
in paragraph (a)(2)(iv) of this section,
the carrier neither refutes the notice of
proposed disqualification nor requests
additional time to present refuting
information, GSA shall disqualify the
carrier for the period specified in the
notice of proposed disqualification.

(8) Carrier notification of
disqualification determination. When a
carrier's refuting information is duly
filed and received, GSA will notify the
carrier by certified mail, with return

* receipt requested, whether the

disqualification will apply. If the

disqualification applies, the notice will
specify the reasons for the
disqualification as well as the period
during which disqualification will be in
effect.

(8) Period of disqualification. A period
of disqualification for 90 calendar days
or less shall begin on the first day
following the date on which the carrier
is notified of the determination to
disqualify. If the carrier neither refutes
the notice of proposed disqualification
nor requests additional time to present
refuting information as provided in
paragraph (b)(2)(iv) of this section, the
period of disqualification will commence
on the first day following the expiration
of the appeal period.

(7) Request for review of
determination. A carrier may request
that a review of a determination to
disqualify for 90 calendar days or less
be made by the Assistant Commissioner
for Transportation and Travel
Management, Transportation and Public
Utilities Service, GSA. The request for
review shall be forwarded to the
General Services Administration (TT),
Washington, DC 20406, within 10
calendar days after receipt of the
disqualification notice. The Assistant
Commissioner will issue a
determination within 10 calendar days
after receipt of the carrier's request. The
carrier will be notified of this
determination by certified mail with
return receipt requested. The
determination of the Assistant
Commissioner shall be administratively
final,

(b) Disqualification for periods of
more that 90 calendar days—(1)
Determining official. A determination to
disqualily a carrier for more than 90
calendar days will be made by the
following GSA official: Assistant
Commissioner for Transportation and
Travel Management, Transportation and
Public Utilities Service, General
Services Administration (TT),
Washington, DC 20406.
Nothwithstanding the provisions of
§ 101-40.403-2, the Assistant
Commissioner, if he determines such
action to be in the best interest of the
United States, may deny awards of
Government traffic to a carrier during
the period commencing with the notice
of proposed disqualification and
continuing during the pending
disqualification determination. In such
event, the carrier shall be advised of the
action and the basis therefor.

(2) Notice of proposed
disqualification. GSA will, by certified
mail, with return receipt requested,
forward to the carrier and, if
appropriate, to the carrier's known
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affiliates, a notice of proposed
disqualification which states:

(i) The disqualification is being
considered;

(ii) The reasons that disqualification is
being considered;

(iii) The proposed period of
disqualification; and

(iv) The time period of 20 calendar
days afforded the carrier to present
information refuting the proposed
disqualification (information from the
carrier must be received by GSA within
20 calendar days from the date carrier
receives the notice. The carrier may
within that 20 calendar day period
request the Assistant Commissioner for
Transportation and Travel Management,
to grant an additional 5 days for
presenting refuting information).

(3) Carrier presentation of
information. The carrier may present
information refuting the proposed
disqualification in writing, in person, or
through representation, to the Assistant
Commissioner.

(4) Disqualification determination. (i)
If within the time limit specified in
paragraph (b)(2)(iv) of this section, GSA
receives the carrier's data refuting the
proposed disqualification, GSA's
determination whether to suspend the
carrier will be made within 30 calendar
days after receipt of those data.

(ii) If within the time limit specified in
paragraph (b)(2)(iv) of this section the
carrier neither refutes the notice of
proposed disqualification nor requests
additional time to present refuting
information, GSA shall disqualify the
carrier for the period of time specified in
the notice of proposed disqualification.

(5) Carrier notification of
disqualification determination. When a
carrier's refuting information is duly
filed and considered, GSA will notify
the carrier by certified mail, with return
receipt requested, whether
disqualification will apply. If
disqualification applies, the notice will
specify the reasons for the
disqualification as well as the period
during which disqualification will be in
effect.

(6) Period of disqualification. (i) A
period of disqualification for more than
90 calendar days shall begin on the first
day following the date on which the
carrier is notified of the determination to
disqualify. If the carrier neither refutes
the notice of proposed disqualification
nor requests additional time to present
refuting information as provided in
paragraph (b)(2)(iv) of this section, the
period of disqualification will commence
on the first day following the expiration
of the appeal period.

(i) A disqualification under this
§ 101-40.403-2(b) for causes other than

failure to comply with the provisions of
the Equal Employment Opportunity
clause will be for a reasonable, specified
period of time commensurate with the
seriousness of the offense or the failure
or inadequacy of performance. As a
general rule, a period of disqualification
will not exceed 3 years. If it is
determined necessary to extend a period
of disqualification, GSA will forward a
new notice of proposed disqualification
in accordance with § 101-40.403-(b)(2)
on or about the expiration date of the
disqualification period. Notifications of
extended periods of disqualifications
will be handled in the same manner as
initial periods of disqualifications.

(iii) A disqualification under this
§ 101-40.403-2(b) for failure to comply
with the provisions of the Equal
Employment Opportunity clause will
generally continue until removed by the
Director, Office of Federal Contract
Compliance, Department of Labor.

(7) Request for review of
determination. A carrier may request
that a review of a determination to
disqualify for more than 90 calendar
days be made by the Commissioner,
Transportation and Public Utilities
Service (TPUS), GSA. The request for
review shall be forwarded to the
General Services Administration (T),
Washinton, DC 20406, within 10
calendar days after receipt of the
disqualification notice. The
Commissioner will issue a
determination within 30 calendar days
after receipt of the carrier's request. The
carrier will be notified of this
determination by certified mail. The
determination of the Commissioner shall
be administratively final.

(8) Application for relief from
disqualification. Except as precluded by
statute, GSA may terminate or reduce
the period of time of a disqualification
on the basis of appropriate evidence
that the causes and conditions for which
the disqualification was imposed have
been eliminated or corrected. A carrier
may apply to the Assistant
Commissioner for Transportation and
Travel Management for the granting of
relief from a disqualification at any time
after receipt of the notice of
disqualification. The application shall
fully document the reasons for the
requested relief, which may include but
are not limited to the discovery of new
material evidence, the reversal of a
conviction, or the bona fide change of
ownership or management. The
Assistant Commissioner for
Transportation and Travel Management
will review the application and
supporting documentation and notify the

carrier of a determination by certified
mail with return receipt requested.

§ 101-40.404 Suspension of carrier.

Suspension is an action that GSA may
take against a carrier which is
suspected, on the basis of adequate
evidence, of engaging in criminal,
fraudulent, or seriously improper
conduct. In determining whether the
evidence merits invoking a suspension,
GSA will consider the creditability of
the evidence available, the existence or
absence of corroboration as to
important allegations, and the
inferences which may be drawn from
the existence or absence of affirmative
facts. This assessment will include an
examination of basic documents, such
as contracts, inspection reports, and
correspondence. A suspension may be
modified whenever GSA determines
that it is in the best interest of the
Government to do so.

§ 101-40.404-1 Causes and conditions for
suspension.

GSA may, in the interest of the
Government, suspend a carrier from
participation in traffic for the causes
and under the conditions set forth in this
§ 101-40.404-1:

(a) Suspicion, based upon adequate
evidence, of the following:

(1) Commission of fraud or a criminal
offense either as an incident to
obtaining or attempting to obtain a
public contract or in the performance of
a public contract; '

(2) Violation of the Federal antitrust
statutes arising out of the submission of
bids or proposals; or

(3) Commission of an act in violation
of the Organized Crime Control Act of
1970 or commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, receiving stolen
property, or any other offense indicating
a lack of business integrity or business
honesty which seriously and directly
affects the question of present
responsibility as a carrier of
Government property.

(b) Any cause of a serious and
compelling nature affecting the
responsibility of a carrier which, in the
determination of GSA, warrants
suspension. However, suspensions
relating to matters involving the Equal
Opportunity clause shall be handled in
accordance with regulations prescribed
by the Secretary of Labor.

§ 101-40.404-2 Period of suspension.
Suspension is for a temporary period
pending the completion of an
investigation and any subsequent legal
proceedings. If prosecution has not been
initiated by the Department of Justice
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(DOJ) within 12 months from the issue
date of a notice of suspension (see

§ 101-40.404-4), GSA will terminate the
suspension unless DOJ requests
continuance of the suspension. (GSA
will notify DOJ of a proposed
suspension termination 30 calendar days
before expiration of the 12-month
period.) If a continuation is requested,
the suspension may remain in effect for
an additional 6 months. However, no
suspension shall continue beyond 18
months unless prosecution has been
initiated within that period. If
prosecution has been initiated, a
suspension may continue until the legal
proceedings are completed.

§ 101-40.404-3 Restrictions during period
of suspension.

A suspended carrier will not be
permitted to transport freight or
passengers for the Government during
the period of suspension, unless
otherwise determined by GSA to be in
the best interest of the Government.

§ 101-40.404-4 Notice of suspension.

A carrier that has been suspended by
GSA will, by certified mail, with return
receipt requested, be furnished with a
notice of suspension issued by the
following GSA official: Assistant
Commissioner for Transportation and
Travel Management, Transportation and
Public Utilities Service, General
Services Administration (TT),
Washington, DC 20406. The notice of
suspension shall state that:

(a) The suspension is based on (1) an
outstanding indictment or (2) adequate
evidence that the carrier has committed
irregularities which seriously reflect on
the propriety of further dealings of the
carrier with the Government. (The
notice will identify the indictment or
describe the nature of the irregularities
in general terms, without disclosing the
Government's evidence.);

(b) The suspension is for a temporary
period pending the completion of an
investigation and any subsequent legal
proceedings; and

(c) The carrier will be excluded from
participating in the movement of freight
and passengers for the Government,
unless otherwise determined by the
Assistant Commissioner for
Transportation and Travel Management
to be in the best interest of the
Government.

§ 101-40.404-5 Review of suspension.
(a) Carrier request for review. A
carrier suspended by GSA may request
that a review of the suspension action
be made by the Commissioner,
Transportation and Public Utilities
Service (TPUS), GSA, and that the

carrier be provided an opportunity to
present information refuting the
suspension to the Commissioner, in

- person, in writing, or through

representation. The request for review
shall be forwarded to the General
Services Administration (T),
Washington, DC 20406.

(b) Coordination with other executive
agencies. Upon receipt of a request for a
review, GSA will seek the advice of
other interested executive agencies as
set forth below.

(1) Coordination with Department of
Justice (DOJ). In all instances, GSA will
solicit the formal advice of DOJ
concerning the possible impact that the
release of evidence could have on
possible civil or criminal action against
the carrier.

(2) Coordination with the Department
of Labor (DOL). If the suspension is
based upon violations of labor
standards subject to legal proceedings
before administrative law judges of
DOL, GSA will solicit the formal advice
of DOL concerning the possible
proceedings against the carrier.

(¢) Response to carrier request for
review, GSA's decision on whether to
grant the requested review will be based
on the advice received from DOJ or DOL
as to the possible effects of the release
or disclosure of Government evidence.
The Commissioner, TPUS, GSA, will
notify the carrier of this decision by
certified mail with return receipt
requested. If a review is granted, GSA
will, as necessary, determine the extent
of the review and the conditions under
which the review will be conducted and
the carrier will be so notified. If a
review is denied, the carrier will be
notified that the release or disclosure of
evidence which would occur as the
result of a review would be prejudicial
to the interest of the Government but
that the carrier may, nevertheless,
present any information refuting the
suspension action to the Commissioner,
TPUS, GSA.

(d) GSA determination and carrier
notification. GSA will determine
whether to continue or terminate the
suspension following a review of the
suspension action and/or consideration
of information presented by the carrier
to refute the suspension. The
Commissioner, TPUS, GSA shall notify
the carrier of this determination by
certified mail with return receipt
requested.

7. Subparts 101-40.5 and 101-40.6 are
reserved.

Subparts 101-40.5—101-40.6—
[Reserved]

8. Section 101-40.49 is revised to read
as follows:

Subparts 101-40.49—Forms, Formats,
and Agreements

§ 101-40.4906-1 GSA Form 420, Freight
Rate and Route Request/Response.

Note.—The form illustrated in § 101-
40.4906-1 is filed as part of the original
document and does not appear in this
volume.

§ 101-40.4906-2 Optional Form 280,
Uniform Tender of Rates and/or Charges
for Transportation Services.

Note.—The form illustrated in § 101-
40.4906-2 is filed as part of the original
document and does not appear in this
volume,

§ 101-40.4906-3 Standard Form 361,
Discrepancy in Shipment Report.

Note.—The form illustrated in § 101-
40.4906-3 is filed as part of the original
document and does not appear in this
volume.

§ 101-40.4906-4 Guidelines for
Preparation of Standard Form 361,
Discrepancy in Shipment Report (Short
Title “DISREP”) (Rev. 11-79)

(a) Page 1 of Guidelines for
Preparation of Standard Form 361.

Section A

General

a. The November 1979 edition of
Standard Form 361, Discrepancy in
Shipment Report (DISREP) requires the
use of codes for certain information. A
stub attached to the top of the form
provides instructions concerning where
to locate these codes for civilian
agencies and the Department of
Defense. The codes furnished in this
section are uniform codes for civilian
agencies to use in preparing the DISREP.

b. The DISREP is a two page form,
but, when used by civilian agencies, the
back requires completion only when the
spaces in items 12 and 13 do not provide
adequate space to fully describe the
discrepancies being reported. Items 19
and 20 are primarily for use by the
Department of Defense.

Item Details. The following are
detailed instructions of the data
required in completing the DISREP:

Item Number, Title and Data Entry

1. Date.—Date on which report is
prepared in the sequence of: year,
month and day; e.g., November 6,
1979, would be entered as 79 Nov. 6.

2. File Reference.—Activity address
code (if assigned) of reporting
activity and a 4-digit number (0001~




Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Rules and Regulations

85763

9999) for each DISREP issued within
the calendar year.

3. To.—Name, address, activity address
code (if assigned) and ZIP code of
activity which is to receive the
original of the report.

4. Reporting Activity—Name, address,
activity code (if assigned) and ZIP
code of reporting activity.

5. Consignor.—Name, address, activity
address code (if assigned) and ZIP
code of activity making or directing
the shipment. When shipper is a
contractor or vendor always enter
name and activity address code (if
assigned) of the Government office
responsible for documenting or
arranging for shipment.

6. Consignee—Name, address, activity
address code (if assigned) and ZIP
code of activity scheduled to
receive the shipment. If same as
item 4, enter "'same as item 4".

7. Shipper (if other than consignor).—
Name, address, activity address
code (if assigned) and ZIP code of
the activity physically making
shipment for the account of the
consignor shown in item 5. When a
container shipment, enter name of
activity stuffing the container in
item 13.

8. Point of origin (city and state).—Enter
city and state where carrier
accepted shipment.

9. Identification (conveyance/voyage
number) and carrier routing.—Enter
identification number of railcar,
truck, trailer, or name of vessel, as
appropriate and routing shown on
covering transportation document.
Enter MILVAN, SEAVAN or
CONEX type code in parentheses
and trailer/container number and
SEAVAN carrier. Enter TCN
number of SEAVAN, MILVAN or -
CONEX or other consolidation
container, and, when known, the
voyage number.

10. Destination (city and state)—Enter
city and state of destination as
shown on covering transportation
document.

11. Documentation Data:

a. Carrier's pro/freight bill number.—
Enter number appearing on carrier's
delivery receipt (waybill, pro,
freight bill, lading, warrant or
similar document).

b. Bill of lading number.—Enter
document number under
appropriate heading: Enter port of
exit with an ocean bill of lading
number.

c..Exception noted on carrier’s
delivery receipt—Check “yes" or
“no" as appropriate.

d. Type of shipment code.—Enter
alpha or numeric code as listed in

section B to designate whether rail,
carload; motor, truckload, etc., as
appropriate.

e. Documents attached.—Check
applicable block(s).

f. Date carrier signed for shipment.—
Enter actual date carrier signed for
shipment.

8. Date consignee received
shipment.—Enter actual date
consignee received shipment.

h. Date discrepancy discovered.—
Enter actual date discrepancy was
discovered.

. Date carrier notified—Enter date
carrier was first notified of
discrepancy i.e., by phone, in person
or by SF 363.

j. This is a survey document.—Check
“yes” or “no" as applicable
(primarily used by military
activities).

k. Seal numbers and condition.—
Check appropriate block to indicate
condition of seals at delivery. Enter
seal numbers. Explain when there is
a variance between seal numbers
shown on transportation
documentation and numbers of
seals on vehicles. Explanation may
be continued in item 13.

1. Inspection date—Check appropriate
block. Attach document(s) as
required, when reporting damage,
pilferage or partial loss.

m. Disposition date.—Check
appropriate block and attach
document(s) as required.

.

12. Discrepancy Data (When necessary,

multiple lines may be used for each
requisition line item involved):

(a) Acquisition document and/or
transportation control number.—
Enter applicable acquisition
document number e.g., requisition
or purchase request and/or
transportation control number.

(b) Commodity Description and/or
National Stock Number (NSN).—
Enter noun description of
commodity and/or National Stock
Number.

(¢) Type of pack.—Enter the 2 position
code from section C to describe
type of pack for shipment involved.
(Codes applicable for CONEX,
SEAVAN, MILVAN or other
consolidation container will be
entered in item 9 only.)

(d) Quantity discrepant (pieces).—
Enter actual number of pieces of
freight that are discrepant as
evidenced by the covering bill of
lading or governing transportation
document.

(e) Type and cause code.—Enter the 2
position code as shown in section D
that most closely identifies the
cause or type of discrepancy.

Issue Data (May be obtained from
packing list or authorized shipping
document accompanying the
shipment i.e, GSA or DD Form 1348-
1, direct delivery purchase
document, etc.)

(f) Unit of issue.—Enter the 2 letter
abbreviation for type of unit under
which material was issued.

(g) Units billed/shipped.—Enter
actual number of units of issue
billed (invoiced) or shipped as
evidenced by the applicable .
shipping document.

(h) Discrepant units.—Enter actual
number of units discrepant.

(i) Discrepant weight.—Enter weight
of discrepant quantity.

(i) Value or cost of repairs.—Enter
acutal value of loss sustained, cost
of repairs and/or cost to rea?oper
(materials and labor), as
appropriate. Enter value of material
when reporting over/astray freight.

13. Remarks. This item is for use in
providing detailed information or
other data required by items
referencing this item. Information
should specify facts and not
personal opinions unless
substantiated by documentation,
e.g., affidavits or certified
statements. Other discrepancies or
deficiencies in transportation such
as improper loading, stowing,
handling, blocking, bracing, lashing, -
excessive transit time, improper
placarding or labeling of hazardous
materials, etc., should be described
in this item. When the discrepancy
involves classified material, enter
the applicable acquisition document
or transportation control number
and the appropriate security
classification code, e.g., “S" (secret),
“C" (confidential).

14. Responsibility. The transportation or
appropriate receiving personnel
normally would make this
determination based on findings
and factual evidence available and
check the appropriate block. If
sufficient evidence to make such a
determination is not available,
check "other" and specify
appropriate activity.

15. Distribution of Copies. Enter name
and address of office(s) to receive
copies as directed by agency
regulations. .

16. Prepared by

a. Typed name, title and telephone
extension. Type name, title and
commercial telephone number of
the person whose signature is
entered in item 16b.

b. Signature. Signature of person
preparing this report.
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17. Discrepancy Data (continuation of
item 12). This item is a continuation
of items 12a thru 12J, if required.

18. Remarks. (Continuation of item 13).
This item is a continuation of item
13, if required.

19. Action for Reviewing Officials.
Sections a, b, ¢ and d under this
item are for use in connection with
inventory and financial adjustments
of accounts in accordance with
indiviudal service/agency
regulations. Section e will be
completed by an official authorized
to approve the report for use as a
survey document and/or inventory
and financial adjustment of
accounts or when individual agency
or service regulations require
approval by an official other than
the individual shown in item 16A.

20. Action by Finance Center. For use by

eeNearen=c X3I55m RIAILPLBBLIZAIRIE §W§§§88§8Q28988829 889&3&98§

Section C—Continued

Type of Pack Code (item 12c or 17¢)
Bag. burlap or cloth
Barrel
Basket

wood, type Il (Fed.

rly o as triple wall
ovlrmaﬂseundorawvedbop‘let)
Mixed (more than one type of shipping container)

finance center, as required Pieco
(primarily for DOD). ::Lw B b sy coure i)
Section B 23:'
Roll-on/roll-off trailer
Code Type of Shipment Code (ltem 11d) ka.papu
A Motor, truckioad gbox
B8 Motor, Iassmanuuddoad Sheet
Cc Van ( k P I or G Spool
property) Suitcase
D Dri y. truckaway y Tub
E Bus Trunk
F Military Airlift Command (MAC) Tube
G Parcel post, surface Unnizoq {unitized cargo on roll-on/roll-off vehicles is
H Parcel post, air vcgrmdwedmlon/rol—oﬂ)
I nment trucks, ' g deliv- ehicle
G:ye’ma for shipment outside local Vi n : o
: Sea-van-tote
J Small package camier Wi
K Ral, carioad . Container, CONEX (second position based on
L Rail, less than carload CONEX ber. will be assi ess
] Freight forwarder - o :
N LOGAIR (commercial air charler service—Air Force mbwm
S ) : 200000 to 299999
Q.5 | Deganic miibary sl 300000 to 399999
P Through Government bill of lading (TGBL) 400000 to 499999
Q Air freight, air express, air charter (commercial) 500000 to 599999
A Expedited air freight 600000 to 699999
s Reserved 700000 to 799999
T Air freight forwarder 800000 to 899999
u Quicktrans (commercial air charter service—Navy 900000 to 999999
controlled)
v SEAVAN A-MSCVAN (MSC leased/controlled SEAVAN or MILVAN)
w Water, river, lake coastal (commercial) Y-MILVAN
X Reserved Z-SEAVAN
v Intratheater aklift sarvice (Secor:pwﬁmvdemﬁasmloadhgdamu\dlonded
4 MSC (Military Sealift A X
o 1 ) waedzcniadtybyoqemm
2 Government watercraft, barge fighter C Loaded to i military g activity,
3 RORO (roll-on, roil-off) D Loaded to capacity by vendor/commercial supplier.
4 ARFCOS (Armed Forces Courier Service) ww ap P
5 United Parcel Service F Loaded 10 less than capacity by mikitary shipping activity,
6 Military official mail (MOM) loading completed by hipment cor t ility.
7 Weapon System Pouch Service 3Lm'f°b&mm"mr EY"b“:WY shipping activity.
8 Pipeline p ppLoodeﬁ“ d E
9 Local delivery, by G or truck 5 Loaded 1o less than capacity by hip
deliveries between air or water terminals | consolidation facility.
and adjacent activities. Within CONUS, mebcal L Loaded o less than capacity by military shipping activity,
delivery area is defined in tariffs go ! 9 ooy by military terminal. . '
awica‘honoimwvnoeasﬂedmregua- M L ww"‘“}wm%w
fory suthorities. N Loaded 1o less than capacity by contract ship
. e B e e
In traiter/ -on-flat-car g SEAVAN). x et hz e % w _," o .
Section C plier, loading by ocean carrier
V Loaded 10 less than ity by
lidation facility, ding pleted by ocean carier.
Code Type of Pack Code (ltem 12c or 17¢) W Loaded to less than cap by d
BD Bundie mrm_ 9 P P
BE Bale Z Empty MILVAN or SEAVAN.

Section D
Code Type and Cause Code (Item 12e or 176}
Astray
A3 Incomplete marking or missing label or tag
A4 Defaced or illegible marking
AA Unknown
Overage
05 Improper documentation
03 Inootwiele markmg or mtssung label or tag
04
OK lmptoper loading or stowmg
00 Unknown
Shortage
st ge, spoilage, or evap
S5 Improper documentation
ST Théft
SP Pilterage

St Status “W" cargo (MMC terminal use only)

SK  Improp: g or 9
Ss Unknown
Damage
DF Fire
DK In:oqer loading, stowing, lashing, blocking and
acing
D6 Materials handling equipment
D1 Marine casualty
DG Spoilage
DQ Rough handling
D2 Stevedoring
DE Water damage
ow Wreck
Dv Vandalism
Dz Concealed damage
(5 /0] Unknown, visible or apparent damage
Other
X8 Brok issing, improper, or inadequate seals
XC Carrier tanff or tender agreements, Government

transportation regulations not observed on other
than classified or protected material

XH Exoessvananm

X3 g of g label or tag

X4 Dehcedulleguemackm

xJ Improper carrier handling, service or equipment

XK Improper loading, ing, lashing, biocking or brac-
ing (when no actual damage is involved)

XM Improper marking or labeling of dangerous or hazard-
ous materal

3z

Misconsignment

Government transportation regulations, carier tariff
or tender agreements, not observed on classified
or protected material

XX Not specified above (describe in remarks)

9. Sections 101-40.4906-8 and 101~
40.4906-9 are added to read as follows:

§ 101-40.4906-8 GSA Form 2485, Cost
Comparison for Shipping Household Goods
(commuted rate system versus actual
expense method).

Note.—The form illustrated in § 101-
40.4906-8 is filed as part of the original
document and does not appear in this
volume.

§ 101-40.4906-39 GSA Form 3080,
Household Goods Shipment Report.

Note.—The form illustrated in § 101-
40.4906-8 is filed as part of the original
document and does not appear in this
volume.

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c))
Dated: December 17, 1980.

R. G. Freeman III,

Administrator of General Services.

[FR Doc. 8040330 Filed 12-20-80; 8:45 am|

BILLING CODE 6820-AN-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 33

National Wildlife Refuges in lllinois,
lowa, Minnesota and Wisconsin; Sport
Fishing

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Special regulations.

suMMARY: The Director has determined
that the opening to sport fishing of
certain National Wildlife Refuges is
compatible with the objectives for which
the areas were established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public. These special
regulations describe the conditions
under which sport fishing will be
permitted on portions of certain
National Wildlife Refuges in Illinois,
lowa, Minnesota and Wisconsin.

pATES: Effective on December 30, 1980
for duration of calendar year 1981,
subject to exceptions noted below for
individual refuge areas.

FOR FURTHER INFORMATION CONTACT:

The Area Manager or appropriate

Refuge Manager at the address or

telephone number listed below:

George G.P. Bekeris, Area Manager, U.S.
Fish and Wildlife Service, 530 Federal
Building & U.S. Court House, 316
North Robert Street, St. Paul, MN
55101.

James Heinecke, Refuge Manager, Big
Stone National Wildlife Refuge, 25
N.W. 2nd Street, Ortonville, MN
56278. Telephone: (612) 839-3700.

John Toll, Refuge Manager, Horicon
National Wildlife Refuge, Route #2,
Mayville, WI 53050. Telephone: (414)
387-2658.

James M. Carroll, Jr., Refuge Manager,
Necedah National Wildlife Refuge,
Star Route, Necedah, W1 54646.
Telephone: (608) 565-2551.

David Heffernan, Refuge Manager, Rice
Lake National Wildlife Refuge, Route
2, McGregor, MN 55760. Telephone:
(218) 768-2402.

Ronald Papike, Refuge Manager,
Sherburne National Wildlife Refuge,
Route #2, Zimmerman, MN 55398.
Telephone: (612) 389-3323.

Omer N. Swenson, Refuge Manager,
Tamarac National Wildlife Refuge,
Rural Route, Rochert, MN 56578.
Telephone: (218) 847-4355.

Robert Howard, Refuge Manager, Upper
Mississippi Wildlife and Fish Refuge,
122 W. 2nd Street, Winona, MN 55987.
Telephone: (507) 452-4232.

SUPPLEMENTARY INFORMATION: Sport
fishing on portions of the following

refuges shall be in accordance with all
applicable State and Federal
regulations, subject to additional special
regulations and conditions as indicated.
Portions of refuges which are open to
sport fishing are designated by signs
and/or delineated on maps. Special
conditions applying to individual refuges
and maps are available at refuge
headquarters or from the Office of the
Area Manager (addresses listed above).

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In -
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds were
available for the development, operation
and maintenance of the permitted forms
of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife

. Refuge System published in November

1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

§33.5 Special regulations; sport fishing
for individual wildlife refuge areas.

Minnesota
Big Stone National Wildlife Refuge

Sport fishing on Big Stone National
Wildlife Refuge is allowed between
sunrise and sunset during the State
fishing season. Summer fishing shall be
from the shoreline only except that
fishing from boats without motors is
permitted on the Minnesota River
channel canoe trail which is designated
by signs. Winter ice fishing is permitted
in accordance with the state season
except that ice fishing west of the
Highway 75 dam, terminates on January
31. Portable fish shelters may be used
but may not be left overnight.

Rice Lake National Wildlife Refuge

Sport fishing is permitted on the Rice
Lake National Wildlife Refuge, Aitkin
County, Minnesota, and the Sandstone
Unit, Pine County, Minnesota, only on
those areas designated by signs as being
open to fishing, These areas comprise
approximately 80 acres. The open

season for sport fishing extends from
May 16, 1981 through November 30,
1981, inclusive. Fishing is allowed
between sunrise and sunset only. The
use of canoes and boats, without
motors, is allowed for sport fishing on
that portion of Rice River posted as
open to fishing and on the Twin Lakes
fishing area only.

Sherburne National Wildlife Refuge

Sport fishing is permitted on
Sherburne National Wildlife Refuge in
accordance with State seasons and
regulations. Special conditions include
the following: Fishing is only allowed on
the St. Francis River at designated
access sites during daylight hours. Boats
without motors are allowed on the
portion of the river as noted in the
refuge brochure. A permit must be
obtained from the refuge manager before
using a shelter for ice fishing.

Tamarac National Wildlife Refuge

Sport fishing is permitted on the
Tamarac National Wildlife Refuge in
areas designated on maps or by signs as
being open to fishing. Fishing shall be in
accordance with all applicable State
and/or White Earth Reservation
regulations.

All sport fishing is subject to the
following conditions:

1. Only that part of Tamarac Lake
north of the dike is open during regular
State season.

2. Fishing on Two Island, Wauboose,
Lost, and Blackbird lakes is permitted
only from the State season opening in
May through Labor Day.

3. Bank fishing is permitted 50 yards
either side of the Ottertail River bridges
on County Roads No. 26 and No. 126
only.

Wisconsin
Horicon National Wildlife Refuge

Sport fishing is permitted on the
Horicon National Wildlife Refuge,
Wisconsin, only on the approximately 5
acres designated by signs as being open
to fishing from May 15, 1981 through
September 15, 1981, inclusive. Sport
fishing shall be in accordance with all
applicable State regulations subject to
the following conditions: .

1. The use of boats is not permitted

2. Fishing during daylight hours only.

Necedah National Wildlife Refuge

Sport fishing is permitted on the
Necedah National Wildlife Refuge,
Wisconsin, only on the areas designated
by signs as being open to fishing. Sport
fishing shall be in accordance with all
applicable State regulations subject to
the following conditions:
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Fishing is permitted only on the
Sprague and Goose Pools, including the
outlets of these pools as far south as the
Sprague-Mather Road, from January 1
through March 15, 1981, and from June 1,
through September 15, 1981, and from
December 15, through December 31,
1981. Fishing is allowed between sunrise
and sunset only. The use of boats,
without motors, is permitted.

Illinois, lowa, Minnesota, Wisconsin

Upper Mississippi River Wild Life and
Fish Refuge

Sport fishing, commercial fishing, and
the taking of frogs, turtles, crayfish and
clams on the Upper Mississippi River
Wild Life and Fish Refuge, are permitted
on all water areas of the refuge. The
refuge water areas comprise 125,000
acres. All fish, frogs, turtles, crayfish
and clams shall be taken in accordance
with all applicable state regulations and
seasons. All sport and commercial
fishing on the Spring Lake Closed Area
of the Upper Mississippi River Wild Life
and Fish Refuge in Carroll County,
Illinois, is prohibited from October 1
through December 20, 1981. All persons,
including their helpers, exercising the
privilege of commercial fishing on the
Spring Lake Closed Area must possess a
valid commercial fishing permit issued
by the Refuge Manager and must comply
with the conditions which are set forth
in the permit.

December 17, 1980.

Richard E. Toltzmann,

Acting Area Manager.

|FR Doc, 80-40489 Filed 12-29-80; 8:45 am|
BILLING CODE 4310-55-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1001, 1002, 1004, 1006,
1007, 1011-1013, 1030, 1032, 1033,
1036, 1040, 1044, 1046, 1049, 1050,
1062, 1064, 1065, 1068, 1071, 1073,
1075, 1076, 1079, 1093, 1094, 1096~
1099, 1102, 1104, 11086, 1108, 1120,
1124-1126, 1131-1139

Handling of Milk in Federal Milk
Marketing Areas; Extension of Time
for Filing Comments on Reconstituted
Milk Impact Statement

7 CFR Parts and Marketing Areas

New England.
New York-New Jersey.
Middle Atlantic.
Upper Florida.
Georgia.
Tennessee Valley.
Tampa Bay.
Southeastern Florida.
Chicago Regional.
Southern Illinois.
Ohia Valley.
Eastern Ohio-Western Pennsylvania.
Southern Michigan.
Michigan Upper Peninsula.
Louisville-Lexington-Evansville.
Indiana.
Central [llinois.
St. Louis-Ozarks.
Greater Kansas City.
Nebraska-Western lowa.
Upper Midwest.
Neosho Valley.
Wichita, Kansas.
Black Hills, S. Dakota.
Eastern South Dakota.
Iowa.
Alabama-West Florida.'
New Orleans-Mississippi.
Greater Louisiana.
Memphis, Tenn.

. Nashville, Tenn.
Paducah, Kentucky.
Fort Smith, Ark.
Red River Valley.
Oklahoma Metropolitan.
Central Arkansas.
Lubbock-Plainview, Texas.
Oregon-Washington.
Puget Sound, Washington.
Texas.

1131
1132
1133
1134
1135
1136
1137

Central Arizona.
Texas Panhandle.
Inland Empire.
Western Colorado.
Southwestern Idaho-Eastern Oregon.’
Great Basin.
Eastern Colorado.
1138 Rio Grande Valley.
1139 Lake Mead.
'A final decision on whether or not to adopt a
proposed new order for this marketing area is
pending before the Department.

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Extension of time to submit
additional comments or proposals.

SUMMARY: On November 7, 1980, the
Department issued a preliminary impact
statement concerning the potential
effect of proposals to change the
regulatory treatment of reconstituted
milk under all Federal milk orders.
Interested parties were invited to submit
comments on the impact statement and
also any alternative proposals that
would mitigate any adverse economic
impacts of the proposals. This notice
extends the initial 45-day filing period,
which would have expired on January 2,
1981.

DATE: Comments and proposals should
be submitted by February 16, 1981, to
assure their consideration in this matter.

ADDRESS: Comments and proposals (two
copies) should be mailed to: Deputy
Administrator, Marketing Program
Operations, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250 (telephone: 202
447-4824).

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Pre-
Notice of hearing: issued November 13,
1979; published November 16, 1979 (44
FR 65989). Extension of time: issued
January 15, 1980; published January 18,
1980 (45 FR 3593). Preliminary Impact
Statement: issued November 7, 1980;
published November 17, 1980 (45 FR
75956).

The Community Nutrition Institute, a
fluid milk processor, and three
individual consumers have requested
that a public hearing be held on
proposed changes in all Federal milk
marketing orders. The proposals relate

to the regulatory treatment of
reconstituted milk products.

A preliminary impact statement
presenting an analysis of the potential
impact of the proposals was issued by
the Department on November 7, 1980.
The public was invited to submit by
January 2, 1981, comments on the impact
statement and also any additional
proposals that would mitigate any
adverse economic impacts of the
proposals.

The Department has received requests
from the National Milk Producers
Federation and other producer groups
for an extension of the comment period.
The producer organizations indicate that’
an additional 45 days is needed in view
of the time that was involved in
distributing copies of the impact
statement to interested parties, the
complex nature of the issues involved,
and the time constraints stemming from
the several holidays in the initial
comment period.

An extension of the comment period
is reasonable under these
circumstances. Accordingly, notice is
hereby given that the time for filing
comments on the preliminary impact
statement and alternative proposals is
extended from January 2, 1981, to
February 16, 1981.

Signed at Washington, D.C., on December
22, 1980.

William T. Manley,

Deputy Administrator, Marketing Program
Operations.

{FR Doc. 80-40503 Filed 12-29-80; 8:45 am|

BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 91

Animal Export Regulations;
Pseudorabies Test of Export Swine
AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the animal export regulations to
require that all swine to be exported
from the United States, except swine for
immediate slaughter, shall be handled in
accordance with certain procedures and
be negative to an official pseudorabies
test or tests. This action is necessary to
provide assurance that swine exported
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from the United States, except swine
exported for immediate slaughter, are
not infected with or exposed to
pseudorabies. The intended effect of this
action is to provide assurance to the
animal health authorities of other
countries that swine exported from the
United States, except swine exported for
immediate slaughter, are not infected
with or exposed to pseudorabies.

DATE: Comments on or before March 2,
1981,

ADDRESS: Written comments to Deputy
Administrator, USDA, APHIS, VS, Room
821, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782.

FOR FURTHER INFORMATION CONTACT:
Dr. Harold A. Waters, USDA, APHIS,
VS, Room 828, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8383. The Draft Impact Analysis
describing the options considered in
developing this proposed rule and the
impact of implementing each option is
available from Program Services Staff,
Room 870, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8695.

SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified “significant”. Notice
is hereby given in accordance with the
administrative procedure provisions in 5
U.S.C. 553, that pursuant to 21 U.S.C.
105, 112, 113, 114a, 120, 121, 134b, 134f,
612, 613, 614, 618; 46 U.S.C. 466a, 466b; 37
FR 28464, 28477; 38 FR 19141, the Animal
and Plant Health Inspection Service is
considering amending Part 91, Title 9,
Code of Federal Regulations.

On Friday, February 16, 1979, there
was published in the Federal Register
(44 FR 10306-10313) regulations intended
to prevent the spread of pseudorabies in
the United States. Pseudorabies, also
known as Aujeszky's disease, mad itch,
and infectious bulbar paralysis, is
primarily a disease of swine caused by a
herpes virus.

Susceptible animals other than swine
are not known to become carriers and
are not known to transmit the disease
after a period of 21 days following
exposure to the disease. Therefore,
animals other than swine are believed
not to be potential spreaders of
pseudorabies after a period of 21 days
since their last exposure to the virus.

Swine are more resistent to
pseudorabies than most other livestock,
and some swine develop an inapparent
carrier state. Such swine are capable of
transmitting the disease to other animals
even though these carrier swine are
apparently healthy. The number and

severity of outbreaks of pseudorabies
have increased dramatically throughout
the world during the past 3 years. This
trend is expected to continue and to
cause serious financial losses to swine
producers and the swine industry in
general. For this reason, pseudorabies in
swine has become a significant factor in
the United States Export Animal health
Program. In order to prevent the
exportation of swine (for other than
slaughter purposes), which may be
infected with or exposed to
pseudorabies, certain testing
requirements are needed. Therefore,
present § 91.5(c) (Specific export
requirements for swine) would be
redesignated § 91.5(c)(1) and additional
requirements which the Department
believes would prevent the exportation
of swine (except swine exported for
immediate slaughter) infected with or
exposed to pseudorabies would be
added in proposed § 91.5(c)(2).

Specifically, proposed § 91.5(c)(2)
would provide exporters with two
options under which swine, other than
swine for immediate slaughter, could be
exported.

Proposed § 91.5(c)(2)(i) would require
that swine to be exported, except swine
for immediate slaughter be (A) from a
qualified pseudorabies negative herd,
(B) found negative to an official
pseudorabies test within 30 days prior to
the date of export, (C) moved directly
from the qualified pseudorabies
negative herd to the port of embarkation
after such test, and (D) physically
separated so as to prevent physical
contact with other animals or effluent
drainage therefrom during such
movement.

In lieu of the proposed requirements
in § 91.5(c)(2)(i) an exporter could export
swine in accordance with proposed
§ 91.5(c)(2)(ii) which would require that
swine to be exported, except swine to
be exported for immediate slaughter, be
physically separated so as to prevent
physical contact with other animals or
effluent drainage therefrom. Further, the
proposal would require that the swine
are found negative to two official
pseudorabies tests at intervals of not
less than 30 days nor more than 60 days
between tests during such separation.
The last test would be required to be
conducted within 30 days prior to the
date of export. After such tests, the
swine would be required to be moved
directly to the port of embarkation and
physically separated so as to prevent
physical contact with all other animals
and the effluent drainage therefrom
during such movement.

The Department believes that the
requirements in proposed § 91.5(c)(2])(i)
would provide reasonable assurance

that the swine to be exported are not
infected with or exposed to
pseudorabies. Such swine would be
from a qualified pseudorabies negative
herd, as defined in Title 9, Code of
Federal Regulations, § 85.1(ee). A
qualified pseudorabies negative herd is
monitored for pseudorabies at regular
intervals and the entrance of other
swine into such a herd is restricted to
swine which have been found negative
to two official pseudorabies tests not
less than 30 days or more than 60 days
apart before being added to the herd or
are from another qualified pseudorabies
negative herd. Therefore, herds of swine
which have attained qualified
pseudorabies negative herd status are
far less likely to contain swine which
are either exposed to or infected with
pseudorabies than the remainder of the
swine population.

Proposed § 91.5(c)(2)(i) would require
that swine to be exported from qualified
pseudorabies negative herds be moved
directly from such herds to the port of
embarkation and be physically
separated so as to prevent physical
contact with other animals and effluent
drainage therefrom during such
movement. This physical separation
could be attained in any manner. The
intention is that swine do not come into
physical contact with other animals or
their effluent drainage. This requirement
would insure that such swine to be
exported only come into physical
contact with other swine from qualified
pseudorabies negative herds prior to
arrival at the port of embarkation.

To further insure that swine to be
exported, except swine exported for
immediate slaughter, are not infected
with or exposed to pseudorabies,
proposed § 91.5(c)(2)(i) would require
that such swine be found negative to an
official pseudorabies test within 30 days
prior to the date of export. Such official
test would be conducted prior to the
swine being moved to the port of
embarkation. The Department believes
that the requirement that the negative
finding to the official pseudorabies test
be within 30 days prior to the date of
export is necessary to reduce the risk of
tested swine becoming infected with
pseudorabies between the test and the
date of export and gives an exporter a
reasonable amount of time in which to
have the swine tested.

As stated above, proposed
§ 91.5(c)(2)(ii) would provide exporters
with a second method by which swine,
except swine exported for immediate
slaughter, could be exported. Under this
provision, such swine to be exported,
other than for immediate slaughter,
would be required to be physically
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separated from other animals and
effluent drainage therefrom so that no
new sources of infection with
pseudorabies could be introduced into
the group of swine intended for export.
This physical separaton could be
attained in any manner (artificial
barriers, natural barriers or even
distance). The intention is that such
swine do not come into physical contact
with other animals or the effluent
drainage. During such physical
separation, the group of swine to be
exported would be required to be found
negative to two official pseudorabies
tests at intervals of not less than 30 nor
more than 60 days between tests. The
Department believes that the official
pseudorabies tests would provide
reasonable assurance that the swine so
tested are neither infected with nor
exposed to pseudorabies. The interval
which would be required between the
two tests is necessary to allow any
swine exposed to pseudorabies at the
time of the first test to incubate the
disease long enough to become positive
to the second test. Further, proposed
§ 91.5(c)(2)(ii) would require that the last
test be conducted within 30 days prior to
the date of export because the
Department believes that this
requirement would reduce the risk of the
tested swine becoming infected with
pseudorabies between the test and the
date of export. Further, 30 days would
give and exporter a reasonable amount
of time in which to have the swine
tested. To eliminate the risk of infection
with or exposure to pseudorabies,
proposed § 91.5(c)(2)(ii) would require
that after such tests the swine be moved
directly to the port of embarkation and
during such movement be physically
separated so as to prevent physical
contact with other animals or effluent
drainage therefrom,

Proposed new footnotes 7 and 8
would be referred to in proposed
§ 91.5(c)(2). Proposed new footnote 7
would appear directly after the term
“qualified peudorabies negative herd” °
and would refer the reader to Title 9,
Code of Federal Regulations, § 85.1(e)
which contains the definition of that
term, Proposed new footnote 8 would
appear directly after the term “official
pseudorabies test” and would refer the
reader to Title 9, Code of Federal
Regulations, § 85.1(q) which contains the
definition of that term. Further, proposed
new footnote 8 would inform the reader
that copies of the test protocols
(Recommended Mimimum Standards for
Diagnostic Tests Employed in the
Diagnosis of Pseudorabies) were
published as a Veterinary Services
Notice, May 17, 1978, and are available

»

upon request from Veterinary Services,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782.

The Department believes that these
proposed new footnotes are necessary
to clarify the terms “qualified
pseudorabies negative herd" and
“official pseudorabies test”. The additon
of proposed footnotes 7 and 8 would
require that present footnote 7 and the
reference thereto be renumbered
footnote 9; present footnote 8 and the
reference thereto be renumbered
footnote 10; and present footnote 9 and
the reference thereto be renumbered
footnote 11.

Accordingly, Part 91, Title 9, Code of
Federal Regulations, would be amended
in the foliowing respects:

1. In § 91.5, paragraph (c) would be
redesignated as paragraph (c}(1) and a
new paragraph (c)(2) and new footnotes
7 and 8 would be added to read:

Specific export requirements.

§91.5

(c) Swine.

(2) Swine to be exported, except
swine to be exported for immediate
slaughter, shall be:

(i)(A) From a qualified pseudorabies
negative herd;”

(B) Found negative to an official
pseudorabies test ® within 30 days prior
to the date of export;

(C) Moved directly from the qualified
pseudorabies negative herd to the port
of embarkation after such test; and

(D) Physically separated so as to
prevent physical contact with other
animals or the effluent drainage
therefrom during such movement; or

(ii)(A) Physically separated so as to
prevent physical contact with ather
animals or effluent drainage therefrom;

(B) During such physical separation,
found negative to two official
pseudorabies tests ® at intervals of not
less than 30 days nor more than 60 days
between tests during such separation.
The last test shall be conducted within
30 days prior to the date of export;

{C) Moved directly to the port of
embarkation after such-tests; and

(D) Physically separated so as to
prevent physical contact with other

* A qualified pseudorabies negative herd is
defined in § 85.1{ee) of this chapler.

*“Official pseudorabies test” ia defined in
§ 85.1(q) of this chapter. Copies of the test protocols
(Recommended Minimum Standards for Diagnostic
Tests Employed in the Diagnosis of Pseudorabies)
published as a Veterinary Services Notice, May 17,
1978, are available upon request from Velerinary
Services, Animal and Plant Health Inspection
Service, U.S. Department of Agriculture, Federal
Building, 6505 Belcrest Road, Hyattsville, MD 20782,

animals or effluent drainage therefrom
during such movement.

§91.9 [Amended]

2. In § 91.9 present footnote 7 and the
reference thereto would be redesignated
footnote 9; in § 91.13 present footnote 8
and the reference thereto would by
designated footnote 10; and in § 91.33
present footnote 9 and the reference
thereto would be deisgnated footnote 11.

All written submissions made
pursuant to this notice will be made
available for public inspection at the
Federal Building, 6505 Belcrest Road,
Room 825, Hyattsville, Maryland, during
regular hours of business (8 a.m. to 4:30
p.m., Monday to Friday, except
holidays) in a manner convenient to the
public business (9 CFR 1.27(b}).

Comments submitted should bear a
reference to the dat and page number of
this issue in the Federal Register.

Done at Washington, D.C., this 22nd day of
December 1980.

Jerry C. Hill,

Deputy Assistant Secretary for Marketing and
Transportation Services.

[FR Doc. 80-40552 Filed 12-29-80; 8:45 am)

BILLING CODE 3410-34-M

DEPARTMENT CF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

15 CFR Parts 923 and 931

Advance Notice of Proposed
Rulemaking for Improving Coastal
Management in the United States

AGENCY: National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce.

ACTION: Advance notice of proposed
rulemaking (ANPR).

SUMMARY: Pub, L. No, 96464, the
Coastal Zone Management Improvement
Act of 1980 (the Act), which amended
the Coastal Zone Management Act of
1972 (CZMA), requires the Secretary of
Commerce to issue regulations for
improving the administration of the
Federal coastal zone management
program established by the CZMA. This
notice deals with proposed rules for: (1)
Focusing state management efforts on
achieving significant improvements in
meeting certain national coastal
management objectives; (2) enhancing
the protection of nationally significant
coastal resources; (3) allocating among
eligible states grants to administer
approved state coastal management
programs; (4) awarding grants to eligible
states to mitigate adverse coastal
impacts caused by coal and alternative
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ocean energy activities; (5) awarding
grants to eligible coastal states for
preserving specific coastal areas,
redeveloping urban waterfronts and
ports, and providing access to public
beaches and coastal waters; (8)
reviewing and evaluating the
performance of coastal states with
respect to adherence to approved
coastal management programs and
achievement of significant improvement
in meeting national coastal management
objectives; and (7) awarding grants to
assist eligible states in preserving
islands.

NOAA will publish a separate
advance notice of proposed rulemaking
outlining issues relevant to clarifying the
term “directly affected” in Section 307 of
the CZMA.

This advance notice of proposed
rulemaking is issued to provide
interested persons with an early
opportunity to contribute to the
development of these regulations. It is
designed to elicit both views on the
issues posed below and identification of
other issues that should be addressed.
Interested persons are invited to submit
detailed written comments.

DATE: Comments should be received by
January 31, 1981,

ADDRESS: Submit comments concerning
the advance notice to: Jane P. Rogers,
Deputy Director, Office of Policy,
Evaluation and External Relations,
Office of Coastal Zone Management,
3300 Whitehaven Street, NW.,
Washington, D.C. 20235.

FOR FURTHER INFORMATION CONTACT:
Jane P. Rogers, Dan Hoydysh or Vickie
Allin, Office of Policy, Evaluation and
External Relations, (202-634-4245).

SUPPLEMENTARY INFORMATION:
I. Authority

This advance notice of proposed
rulemaking is issued under authority of
Section 317 of the CZMA and Sections 5,
7 and 9 of the Act.

1L Availability of Comments

All comments submitted in response
to this advance notice of proposed
rulemaking will be available for
examination during normal business
hours in Room 310, Page Building
Number 1, 2001 Wisconsin Avenue,
NW,, Washington, D.C. 20235,

I1I. Mailing List

Any person interested in receiving
public regulatory documents as they are
developed during this rulemaking should
submit his/her name, address,
affiliation, and phone number to the
Deputy Director, Policy, Evaluation, and

External Relations at the above address
in order to be placed on the mailing list.

IV. Proposed and Final Rules

NOAA will issue proposed rules to
implement the Act after comments
received in response to this ANPR have
been evaluated. NOAA plans to issue
the proposed rules in April 1981 and
final rules in July 1981,

V. Regulatory Issues
A. General Background

The CZMA was enacted in 1972 to
encourage and assist states in
developing and implementing
management programs to preserve,
protect, develop, and where possible, to
restore or enhance the resources of our
nation's coast. The primary purpose of
the 1980 amendments is to reaffirm the
nation's commitment to the wise use
and management of our coastal
resources through the coastal zone
management program. To this end,
Section 306, which provides funds to
coastal states to implement approved
coastal management programs, was
reauthorized for five years by the Act,
and certain key provisions of the CZMA
were strengthened to require significant
improvements in state coastal
management programs,

B. Legislative Amendments and Issues
to be Resolved Through Rulemaking

1. Improving Coastal Zone
Management—Sections 303/306

The following provisions of the Act
relate to improving coastal management:

—Section 303 was amended to clarify
national coastal policy by describing specific
national objectives that warrant full
consideration during the implementation of
approved State coastal management
programs.

—Section 306(a) was amended to
encourage more effective coastal
management by requiring states with
approved programs to expend an increasing
proportion of administrative grants (up to a
maximum of 30 percent unless a state agrees
to a higher percentage) on activities that will
result in significant improvement in achieving
the national coastal objectives specified in
Section 303.

—Section 312 was amended to require the
Secretary to evaluate the extent to which a
state addresses the national coastal
objectives in Section 303 and to reduce or
withdraw up to 30 percent of the financial
assistance available to any coastal state
under Section 306 if that state is failing to
make “significant improvement" in achieving
these objectives,

Comments are requested with respect
to the following and any other relevant
issues:

—What guidelines or standards should be
used in determining what constitutes a

“significant improvement” in achieving the
coastal management objectives specified in
Section 3037 Against what baseline should
improvements be measured?

—What types of management activities
may a state perform as a means of making
significant improvements?

—How long should an activity be eligible
to be considered an “improvement?" One
vear? If longer, based on what factors?

—How should priorities be set for
determining in which areas of national
concern a state needs to make significant
improvements?

—How should the phrase “incréasing
proportion of each grant” be defined? Against
what baseline should the increasing
proportion be measured?

—What guidelines and procedures should
be followed to determine the amount of
funding that will be withheld or withdrawn if
the state has failed to make “significant
improvements'?

- 2. Protecting Resources of National
Significance—Section 306(1)

New Section 306(i) encourages states
to increase protection of coastal
resources of national significance by
inventorying and designating such
resources and developing “specific and
enforceable standards” for their
protection. The Secretary is directed to
monitor state progress in carrying out
these activities and to deny grants under
section 308A to states that have not
made “satisfactory progress” in
accomplishing these tasks by September
30, 1984.

Comments are requested with respect
to the following and any other relevant
issues:

—What criteria should be provided to
states to guide them in their determination of
whether a resource is one of national
significance?

—How should “satisfactory progress"” in
achieving the objectives of Section 306(i) be
measured?

—When should states begin activities
designed to protect nationally significant
resources in order to support a finding of
satisfactory progress by 19847

—How should “specific and enforceable
standards” be defined?

—To what extent have some states with
approved programs already satisfied the
requirements of Section 306{i) and how
should this compliance be demonstrated?

3. Allocating Administrative Grants—
Section 306{b)

Section 306(b) requires that
administrative grants under Section 308
be allocated among coastal states with
approved programs in accordance with
rules and regulations that take into
account “the extent and nature of the
shoreline and area covered by the plan,
population of the area, and other
relevant factors.”

Comments are requested with respect
to the following and any other relevant
issues:
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—How should the shoreline, coastal area
and populaton factors be weighted in the
formula used to allocate administrative
grants?

—What other factors are “relevant” and
how much weight should they be given?

4. Resource Management
Improvement Grants—Section 306A

New Section 306A establishes a grant
program to assist states in preserving
and restoring specific areas,
redeveloping urban waterfronts and
ports, and providing access to public
coastal areas and coastal waters.
Section 306A grants may be used for
acquiring interests in land, low-cost
construction projects, engineering
designs and specifications, and
educational interpretive and
management costs determined by the
Secretary to be consistent with the
purposes of the section. No state is
eligible to receive Section 306A grants
unless it is making “satisfactory
progress” in activities designed to result
in significant improvements as
discussed above.

Comments are requested with respect
to the following and any other relevant
issues:

—What methodology should be followed
for allocating 306A grants, i.e. should grants
be allocated by formula or competitively? If
by formula, what factors should be included?
If competitively, what criteria should be
used?

—How should funds available under 306A
be allocated among the three purposes of (1)
preserving and restoring specific areas, (2)
redeveloping urban waterfronts and ports,
and (3) providing public access to coastal
areas and coastal waters.

—What should be the allowable uses and
costs that are eligible under section 308A.

5. Coal and Alternative Ocean Energy
Impact Grants—Section 308{c){3)

The Act established a new Section
308(c)(3) under the Coastal Energy
Impact Program (CEIP), authorizing the
Secretary to make grants to eligible
coastal states for preventing or
mitigating unavoidable environmental
and recreational losses in the coastal
zone resulling from the “transportation,
transfer or storage of coal or from
alternative ocean energy activities."
Funds available under Section 308(c)(3)
must be allocated among eligible states
in accordance with “rules and
regulations * * * which shall take into
account the number of coal or
alternative ocean energy facilities, the
nature of their impacts, and other
relevant factors * * *"

Comments are requested with respect
to the following and any other relevant
issues:

—How: should “coal transportation,
transfer or stroage" activities and facilities be

defined? Should facilities be water dependent
in order to qualify a state for impact
assistance?

—How should “alternative ocean energy
activities” be defined?

—How should coal and alternative ocean
energy impact grants be allocated among
eligible states? Should one formula be
developed that includes coal and alternative
ocean energy facilities? Should available
funds be split between coal and alternative
energy impacts and separate formulas
developed? Should a competitive system be
used rather than state-by-state allocations
based upon a formula?

—How should eligibility of coastal states
for coal and alternative ocean energy grants
be determined? Should states not receiving
OCS formula grants be given priority
consideration?

—What should be the allowable uses of
these grants? Should the same uses eligible
under environmental and recreational loss
grants (Selection 308(b)(5)(c)) be allowed or
should uses be restricted—e.g., planning enly
or planning and land acquisition only?

6. Review of Performance
(Evaluation)—Section 312

Section 312 requires a “continuing
review of the performance of coastal
states with respect to coastal
management.” This review must include
a written evaluation which assesses the
extent to which the state has: (1)
Implemented and enforced its approved
program; (2) addressed the coastal
management needs identified in Section
303(2) (A)-(1); and (3) adhered to the
terms of any grant, loan or cooperative
agreement funded under the CZMA, as
amended. The Act requires that a public
meeting be conducted as part of each
evaluation and that opportunity be
provided for oral and written comment
by the public. Evaluation reports must
be issued following each review of state
performance. The Secretary is directed
to reduce financial assistance under the
Act by up to 30 percent if it is
determined that a state is not making
significant improvement in achieving the
coastal management objectives
identified in Section 303{2){A)-{I) and to
withdraw program approval and
financial assistance if it is found that a
state is failing to adhere to or is
unjustifiably deviating from its approved
program or the terms of any grant or
cooperative agreement and refuses to
remedy the deviation. The statute
outlines procedural safeguards (such as
notice to the state and an opportunity
for a public hearing) that must be
observed if the Secretary finds that
program approval and financial
assistance should be withdrawn.

Comments are requested with respect
to the following and any other relevant
issues:

—Should the regulations allow use of
alternative types of evaluation, such as

evaluation by third parties, self-evaluations
or nationwide evaluation with respect to
specific national objectives? If so, what
alternatives should be considered?

—What should the evaluation team review
to determine whether the state has (1)
implemented and enforced its approved
program (2) addressed the coastal
management needs identified in Section 303
(2) (A)-{1), and (3) adhered to the terms of
any grant, loan, or cooperative agreement?

—Should state coastal zone management
programs and coastal energy impact
programs be evaluated in a separate or
integrated manner? For example, should the
CEIP evaluation be conducted on the same
schedule as the CZM porogram evaluation?
How should the CEIP be assessed with
respect to consistency with CZM program
goals? Should there be separate regulations
for CEIP evaluations?

—What factors, criteria or standards
should be developed for determining whether
a state is “adhering to" its approved program,
“addressing” the national coastal
management needs identified in Section
303(2)(A)-(1), and “implementing and
enforcing” the approved program or is
“unjustifiably deviating from" the program?

—At what point in the grant cycle should
evaluation site visits take place and draft and
final findings be issued? Should a uniform
approach be adopted, or should timing be set
on a state by state basis? Should timing be
established by regulation or should it be left
flexible?

—What should be the guidelines for
withdrawing program approval and financial
assistance to any state that is unjustifiably
deviating from its approved program or the
terms of any grant, or cooperative agreement
and refuses to remedy the deviation?

—What procedures should be established
for providing oral and written comments and
for holding public meetings? What
procedures should be used for distributing
evaluation reports?

7. Island Preservation—Section 315

Section 315 of the Act authorizes the
Secretary to make grants for (1)
acquiring, developing and operating
estuarine sanctuaries, and (2) acquiring
lands to provide for the preservation of
islands or portions thereof. Regulations
implementing the estuarine sanctuary
program were issued by NOAA in 1974
(15 CFR Part 921).

Comments are requested with respent
to the following and any other relevant
issues.

—For what purposes should island
preservation grants be made? For example,
should such grants be made only for the
purpose of preserving islands, or portions
thereof in their natural state, should they
encompass acquisition for compatible uses
such as research, education, or public
recreational access, should they encompass
other purposes and, if so, what purposes?

—Should the procedures for adminisiration
of the island preservation program be
integrated with or separate from these of the
estuarine gsanctuary program with respect to
programmatic objectives, grant application
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process; public participation, and operation
and management of acquired lands?

—How should appropriations for Section
315 be allocated between island preservation
and the estuarine sanctuary program?

—By what criteria should grant
applications for island preservation be
evaluated? Should certain types of islands,
such as barrier islands, be given priority over
others for awards?

VL. Availability of Funds for Public
Participation

In order to promote a full and fair
determination of the issues involved,
OCZM is making available $5,000 to
compensate persons eligible under the
criteria set forth in NOAA regulations
(15 CFR Part 904) for their participation
in this proceeding. The closing date for
the receipt of applications for
compensation is March 1, 1980,

Available Fund: A total fund of $5,000
is available to compensate eligible
applicants. This fund may be distributed
among one or more applicants, or, at the
discretion of the Administrator, not
distributed at all.

Eligible Persons: In accordance with
the criteria of 15 CFR 804.3, persons who
represent an interest the presentation of
which can reasonably be expected to
contribute substantially to a fair
determination of the issues described
above may be eligible for compensation
from these funds. In determining
eligibility and the amount of
compensation, the Administrator may
take into account:

(a} Whether the interest will be
adequately represented otherwise;

(b) The need to encourage
participation by segments of the public
who may have little economic incentive
to participate;

(c) The importance of the
representation to a fair balance of
interests;

(d) The number and complexity of the
issues presented;

(e} The importance of public
participation; and

{f) The applicant’s resources available
for participation.

Eligible Costs: The Administrator may
compensate eligible persons for some or
all of the reasonable costs incurred in
participating including:

{1} Salaries for participants or
employees of participants;

(2) Fees for consultants, experts,
contractual services, and attorneys;

(3) Travel and travel related costs
such as lodging, meals, tipping,
telephone calls, etc.; and

(4) Document reproduction, postage,
etc.

Procedures for applying: Applications
may be filed with the Office of General
Counsel, National Oceanic and

Atmospheric Administration,
Department of Commerce, 14th Street &
Constitution Avenue, NW., Washington,
D.C. 20230, no later than March 1, 1980,
and shall contain the information
required by and be filed in accordance
with NOAA's financial participation
regulations, 15 CFR 904 .4.

Dated: December 19, 1980. -
Robert W. Knecht,
Acting Assistant Administrator for Coastal
Zone Management.
[FR Doc. B0-40480 Filed 12-29-80; 8:45 am)
BILLING CODE 3510-08-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1020

Proposed Methodology for
Commission Consideraticn of Findings
Under Section 9(c) of the Consumer
Product Safety Act

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission proposes a
regulation setting forth its general
methodology for Commission
consideration of the various findings
under section 9(c) of the Consumer
Product Safety Act. These findings are
required for the issuance or material
amendment of consumer product safety
standards or bans. To the extent section
9(c) requires the Commission to evaluate
the effect of a rule in terms of reduced
risks and increased costs, this document
contains the Commission policy on risk
assessment and economic
congiderations, including benefit and
cost issues, relevant to issuance of
consumer product safety standards or
bans.

DATES: (1) Written comments concerning
the proposed rule must be received by
March 2, 1981. Comments or other
relevant information received after this
date will be considered only to the
extent practicable.

(2) There will be an opportunity for
interested persons to orally present
data, views, or arguments on Tuesday,
February 3, 1981, at 9:30 a.m. Those
wishing to make oral presentations
should notify the Office of the Secretary
by Tuesday, January 27, 1981.
Additionally, a summary or copy of
testimony is to be submitted to the
Office of the Secretary two working
days prior to the public meeting.

(3) The Commission proposes that this
rule become effective 30 days after
publication of the final rule in the
Federal Register.

ADDRESS: Written comments, preferably
in five copies, should be sent to: Office
of the Secretary, Consumer Product
Safety Commission, Washington, D.C.
20207. Comments received may be seen
in the Office of the Secretary, Third
floor, 1111 18th St.,, NW., Washington,
D.C. during working hours (8:30 a.m.—
5:00 p.m.) Monday through Friday.
Persons wishing to make oral
presentations should contact Richard
Danca in the Office of the Secretary.
These oral presentations will be held in
the Commission’s 3rd floor hearing room
at the address above.

FOR FURTHER INFORMATION CONTACT:
Carole Roth, Office of the General
Counsel, Consumer Product Safety
Commission, Washington, D.C. 20207
(202-634-7770). Persons wishing to make
oral presentations should contact:
Richard Danca, Office of the Secretary
(202-634-7700).

SUPPLEMENTARY INFORMATION: In this
document the Commission proposes a
regulation setting forth its general
methodology for Commission
consideration of the various findings
under section 9(c) (15 U.S.C. 2058(c)) of
the Consumer Product Safety Act
(CPSA). The seven separate findings of
section 9(c)(1) and 9(c)(2) are required to
be made by the Commission prior to
promulgating a consumer product safety
rule under the Act or a material
amendment to such a rule, (This
includes consumer product safety
standards or bans under sections 7 and
8 of the CPSA, respectively. (15 U.S.C.
2056, 2057)). In addition, the Commission
is required to include its section 9(c)
findings in the rules. To revoke a
consumer product safety rule, the

- Commission is required to make the

negative finding that the rule is not
reasonably necessary to address an
unreasonable risk of injury. (See section
9(e).)

The section 9(c) findings relate to the
risk which will be eliminated or reduced
by a rule and the costs of a rule. While
these findings are made in issuing
individual consumer product safety
rules, the Commission believes that a
rule generally interpreting the
requirements of section 9(c) will assist
the public in understanding CPSC
decision-making processes regarding
these findings and will be helpful to the
Commission in providing an overall
approach for consideration of the
findings in individual cases,

The provisions of the regulation below
are essentially self-explanatory. The
regulation follows section 9(c)
subsection by subsection. Certain
subsections are highlighted in this
preamble. While this Part only applies
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to consumer product safety rules, it may
be useful for rules issued under other
sections of the CPSA or under the
Federal Hazardous Substances Act
(FHSA) (15 U.S.C. 1211 et seq.), the
Flammable Fabrics Act (FFA) (15 U.S.C.
1191 et seq.}, the Poison Prevention
Packaging Act of 1970 (PPPA) (15 U.S.C.
1471 et seq.) and the Refrigerator Safety
Act (RSA) (15 U.S.C. 1211 et seq.) to the
extent these other statutory provisions
require findings similar to the 9(c)
findings. The Commission emphasizes
that Part 1020 is a general interpretive
rule; as provided in proposed § 1020.2{c)
below, individual rule may incorporate
in their 9(c) findings information or
approaches not specifically mentioned
here or may omit portions of the
information discussed in this Part. If a
substantial departure from this rule
occurs, an explanation will be provided
in the individual rule.

The Commission notes that the
process of describing benefits and costs
of a rule for the purpose of section 8(c)
is a complex one. While the Commission
prepares individually articulated
findings as required by the section,
information considered under the
various findings may overlap since the
findings are interrelated (e.g., the finding
concerning the approximate number of
consumer products subject to the rule
(§ 1020.8 below) provides information
useful in calculating the various costs of
a rule (§ 1020.7 below) and also helps
determine the finding involving the
extent of consumer exposure to the
products being regulated {§ 1020.5 below
on the nature and degree of the risk).)

The Commission also points out that
benefits and costs of its rules, when
described in numerical terms, may often,
because of the inherent uncertainties in
risk estimation, best be represented by a
range of values rather than a single
point estimate. This fact is recognized in
several places in the rule proposed
below. Section § 1020.5 on the degree
and nature of the risk of injury includes
statements in both the acute and chronic
area that estimates of the number and
kinds of injuries or illnesses that will be
affected by a rule may be expressed as a
range of pessible harm and may reflect
any uncertainties involved in estimating
risks to humans. Similarly, § 1020.7 on
cost recognizes that cost estimates are
likely to be expressed as ranges of costs.

The Commission, furthermore,
emphasizes that while the findings of
section 8(c) can be related to the
elements of analyzing benefits and
costs, the Commission uses quantified
cost-benefit analyses as one of many
tools in regulatory decisionmaking and
does not rely solely on the cost-benefit

outcome to regulate. Commission
decisions to issue consumer product
safety rules are premised on a thorough
consideration of the benefits and costs.
The Commission notes that it is often
difficult to assign monetary values to
human suffering in a meaningful way for
regulatory purposes. (Therefore,

§ 1020.5(a){4) and § 1020.5(b)(5) provide
that the Commission, where feasible,
estimates the costs of injuries or
illnesses that will be eliminated by a
rule.) The Commission believes that the
ultimate issues involved in issuing
health and safety regulations are likely
to require judgments on values much as
on judgments characterized by
numerical estimations. In this regard it
should be noted that the legislative
history of the CPSA indicates that the
Commission is not required to conduct a
cost-benefit analysis prior to
promulgating a consumer product safety
rule. (H.R. Rep. No. 1153, 92nd Cong,,
2nd Sess. 33 (1972).)

While the Commission is not required
to conduct a formal cost-benefit analysis
prior to issuing a consumer product
safety rule, the Commission is required
to find that the rule is reasonably
necessary to eliminate or reduce an
unreasonable risk of injury associated
with the regulated product. (Section
9(c)(2)(A) of the CPSA.) This is the
central finding for issuance of a
consumer product safety rule since it is
made after and based upon the
individual findings contained in section
9(c)(1) of the CPSA. A number of court
cases have interpreted this finding to
mean that the Commission must find
that the expected benefits of a rule bear
a reasonable relationship to the
anticipated costs. (See Agua Slide “N"
Dive v. CPSC, 569 F.2d 831, at 842 (5th
Cir. 1978); Southland Mower Co. v.
CPSC, 618 F.2d 499, at 523 (5th Cir.
1980).) This test, which does not require
the Commission to find that the
quantifiable costs are outweighed by the
quantifiable benefits but rather to
determine that the total benefits, in the
judgment of the Commission, justify the
costs, is incorporated in the proposal
below at § 1020.10(c).

As a means of designing the most
effective regulations, the proposed
regulation provides for consideration of
alternatives to a mandatory consumer
product safety standard or ban. These
are listed at § 1020.8(b) below.

Conclusion

The Commission is proposing this rule
for public comment in order to have the
benefit of diverse views on the
complicated and often controversial
subjects dealt with in the rule and may
revise the rule in the final version as a

result of the comments. In addition, as
the state of the art in the area of risk
assessment or economic analysis for
health and safety regulations advances

- and the Commission’s procedures in this

area change, the Commission will
amend this rule, as needed and
appropriata.

In addition to written comments,
because of the importance of this
interpretive rule, interested persons will
be afforded an opportunity to make an
oral presentation of data, views, or
arguments on any aspect of the
proposed rule on February 3, 1981, The
proceedings for the oral presentation
will be held at 9:30 am at the
Commission's third floor hearing room
at 1111 18th St., NW., Washington, D.C.
The Commission’s procedural
regulations for oral presentation, 16 CFR
Part 1109, (40 FR 49122), shall govern
this proceeding.

The Commission is particularly
interested in receiving written and oral
comments on the following three issues:

1. Whether, in considering costs and
benefits of proposed regulations, the
Commission should ever assign a
monetary value to life, types of injuries,
and pain and suffering and if so, in what
circumstances;

2. Whether the Commission should
discuss in the rule its methodology or
methodologies available for assessing
risk, particularly risk from chronic
hazards such as carcinogens, including
specification of preferred risk
assegsment models (e.g. linear,
multistage, and so forth); and

3. Whether the Commission should
discuss in detail in the rule the types of
indirect benefits (e.g. pain and suffering
avoided] it expects from regulations and
the methods used for assigning values to
such indirect benefits.

The Commission proposes that this
rule become effective 30 days after
publication of the final rule.

Accordingly, pursuant to the provision
of the Consumer Product Safety Act
(section 9(c), Pub. L. 92-572, 86 Stat.
1216), the Commission proposes ta add a
new Part 1020 to Title 16 as follows:

PART 1020—METHOROLOGY FOR
COMMISSION CONSIDERATION OF
FINDINGS UNDER SECTION 9(c) OF
THE CONSUMER PRODUCT SAFETY
ACT

Subpart A—General

Sec.

10201 Purpose.
1020.2 Scope.
1020.3 Definitions.
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Subpart B—Specific Findings under Section

9ei1)

1020.5 The degree and nature of the risk of
injury the rule is designed to eliminate or
reduce.

1020.6 The approximate number of
consumer products, or types or classes
thereof, subject to such rule.

1020.7 The need of the public for the
consumer products subject to such rule,
and thé probable effect of such rule upon
the utility, cost, or availability of such
products to meet such need.

1020.8 Any means of achieving the objective
of the order while minimizing adverse
effects on competition or disruption or
dislocation of manufacturing and other
commerical practices consistent with the
public health and safety.

Subpart C—Summary Findings under

Section 9(c)(2)

1020.10 The rule (including its effective
date) is reasonably necessary to
eliminate or reduce an unreasonable risk
of injury associated with such product.

1020.11 The promulgation of the rule is in
the public interest.

1020.12 In the case of a rule declaring the
product a banned hazardous product,
that no feasible consumer product safety
standard under this Act would
adequately protect the public from the
unreasonable risk of injury associated

~ with the product.
Authority: Sec. 9(c), Pub. L. 92-573, 86 Stat.

1216; 15 U.S.C. 2058(c).

Subpart A—General

§1020.1 Purpose.

(a) The purpose of this Part 1020 is to
set forth the methodology the
Commission will generally use in
making the findings required by section
9(c) of the Consumer Product Safety Act
(CPSA) (15 U.S.C. 2058(c)) for issuance
or material amendment of consumer
product safety rules. For revocation of
consumer product safety rules, the
Commission must find that the rule is
not reasonably necessary to eliminate or
reduce an unreasonable risk of injury.
(Section 1020.10 of the rules below may
be helpful in this regard.)

(b) The various findings under section
9(c) can be related to the elements of
analyzing the expected costs to industry
and consumers of Commission
regulatory action in the light of the
health and safety benefits to be
obtained. To the extent section 9(c)
mandates the use by the Commission of
evaluations of the effect of a rule, this
Part contains the Commission policy on
benefit and cost considerations relevant
tolissuance of consumer product safety
rules.

§1020.2 Scope.

(a) This Part contains the
Commission's general policy for making
findings under section 9(c) of the

Consumer Product Safety Act prior to
promulgating a consumer product safety
standard or ban under sections 7 and 8
of the CPSA, respectively, or a material
amendment to such a standard or ban.

(b) Regulations issued under other
sections of the Consumer Product Safety
Act or under the Federal Hazardous
Substances Act (FHSA) (15 U.S.C. 1211,
et seq.), the Flammable Fabrics Act
(FFA) (15 U.S.C. 1191, et seq.), the
Poison Prevention Packaging Act of 1970
(PPPA) (15 U.S.C. 1471 et. seq.), and the
Refrigerator Safety Act (RFA) (15 U.S.C.
1211, et. seq.) will be issued in
accordance with the findings required
by the appropriate statutory authority.
However, to the extent these other
statutory provisions require findings
similar to the 9(c) findings, the kinds of
information and methodologies
discussed in this Part may be used by
the Commission. :

(c) In igsuing individual consumer
product safety rules, the Commission
may find it necessary to consider
information or approaches not
specifically mentioned in this rule in
order to make the section 9(c) findings.
Similarly, in individuals cases, it may
not be appropriate or necessary for
making section 9(c) findings to consider
all of the information discussed in this
Part, Where a substantial departure
from this rule occurs, the departure will
be fully explained in the individual rule.

(d) The Commission makes
preliminary section 9(c) findings when it
proposes a consumer product safety rule
or a material amendment to such a rule,
These preliminary findings may be
subject to revision in issuing the final
rule based on public comments received
on the proposed rule.

§1020.3 Definitions.

(a) The term “'risks of acute injury or
illness” means the poteéntial for injury or
illness which can occur immediately or
shortly after a single or limited number
of exposures to a consumer product. The
injuries associated with acute risks are
characterized by sudden or short onset
and temporary or permanent damage.
Examples include the injury which can
result from contact with a sharp blade
or exposure to a faulty electrical
connection.

(b) The term "'risks of chronic injury or
illness" means the potential for injury or
illness which can occur after a
significant period of time following
single or multiple exposures to a
consumer product. The injuries or
illnesses associated with chronic risks
are often characterized by lengthy
duration or frequent recurrence over a
long time. Examples include the
contracting of a form of cancer or other

progressive or persistent disease after a
single or continual exposure to various
levels of a certain chemical.

(¢) The term “risks assessment”
means an evalulation, in qualitative or
quantiative terms or both, of the effects
of exposure to hazards in consumer
products. The evaluation includes an
analysis of the nature of the hazard and
the likelihood of injury or illness that
will result from exposure to certain
products, Assessing the likelihood of
injury or illness may require the
development of ranges of risk estimates
based partly on data and partly on
scientific or medical theory. The
evaluation may also take into account
factors other than the overall magnitude
of the risk, such as the special
vulnerability of children, the elderly or
the handicapped; the foreseeability or

hidden nature of the risk; and to what

extent the manner or duration of product
use affects injuries.

Subpart B—Specific Findings under
Section 9(c)1)

§1020.5 The degree and nature of the risk
of injury the rule is designed to eliminate or
reduce. : ;

This finding by the Commission is
fundamental to a determination of the
benefits that can be expected from a
consumer product safety rule, The
Commission evaluates the frequency
and severity of risks of both acute and
chronic injury or illness, which are
discussed separately below:

(a) Acute injury or illness. The
Commission shall prepare a qualitative
discussion of the kind and extent of
acute harm that results from exposure to
the product being regulated. The
Commission may base this finding on
engineering, medical, scientific, or
human factor analyses or injury
potential. Where practicable and
appropriate, however, in assessing the
risks of acute injury or illness, the
Commission also prepares a quantified
risk assessment as part of its analysis of
the degree and nature of the risk of
injury. If such quantification is not
possible in particular cases, the
Commission explains why a quantitative
assessment has not been prepared. The
following steps are generally used in
assessing risks of acute injury or illness:

(1) The Commission estimates the
number and kinds of injuries and
illnesses annually associated with the
hazard being regulated. This estimate
can include a range of possible harm,
reflecting whatever uncertainties may
exist in the data and theory used in
deriving the estimate. Data sources for
these estimates include but are not
limited to the Commission’s National
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Electronic injury Surveillance System
(NEISS), which provides information on
injuries treated in hospital emergency
rooms: death certificates; news clips and
consumer complaints available to the
Commission; and data from burn
treatment centers and poison control
centers.

(2) The Commission then estimates
the number and kinds of injuries or
illnesses which would be eliminated
annually if all consumer products
subject to the rule were in compliance
with the rule.

(3) If determinable, factors such as
expected industry compliance with the
rule and the rate of product replacement
by consumers are considered to arrive
at an estimate of the number and kinds
of injuries or illnesses which would be
eliminated after promulgation of the
rule.
(4) The Commission, where feasible,
estimates the “costs” of the injuries or
illnesses that will be eliminated by a
rule to arrive at a determination of the
safety or health benefits of a rule.
Where a numerical description of these
costs is not possible, the Commission
describes them in qualitative terms.
Costs may include indirect costs (e.g.,
social costs, lost wages, pain and
suffering) as well as direct medical costs
associated with injuries or illnesses.

(5) Risk assesssment for acute risks
may involve consideration of such
factors as the special vulnerability of
certain populations such as children, the
elderly, or the handicapped; the
foreseeability of the risk by the
consumer; and to what extent the
manner or duration of product use
affects injuries.

(b) Chronic injury or illness. The
Commission prepares a qualitative
discussion of the kind and extent of
chronic harm that results from exposure
to the product being regulated. Where
practicable and appropriate, the
Commission uses a quantified risk
assessment as digcussed in paragraph
(a) of this section as a tool in regulatory
decisionmaking. Many chronic risks of
injury or illness, such as cancer,
typically occur years after first
exposure, making it difficult to link
incidence of disease to exposure to
specific consumer products. The
Commission must often evaluate risk on
the combined basis of scientific theory
and available empirical evidence rather
than using injury data alone. The
following steps will generally be used in
assessing risks of chronic injury or
illness. (Where a quantitative
assessment is not possible in particular
cases, the Commission explains why):

(1) The Commission evaluates
whether the substances in the products

in question are likely to cause chronic
illness in humans. In some instances,
this evaluation will be based on the
experience of workers or other
populations exposed to the substance
for long periods. In other instances, the
evaluation will be based on animal
experiments. Data from predictive in
vitro tests and chemical structure-
activity relationships will also be used
in evaluating a chronic hazard. With
regard to carcinogenic risks, the
Commission is assisted by the work and
conclusions of various expert research
organizations, including but not limited
to the International Agency for Research
on Cancer (IARC) and the National
Cancer Institute (NCI) as well as other
regulatory agencies such as the
Environmental Protection Agency (EPA)
and the Occupational Safety and Health
Administration (OSHA).

(2) The Commission assesses the
nature and extent of consumer exposure
to the substances in the products being
regulated. A theoretical model may be
developed to determine typical
consumer exposure. For example, in the
case of a gas released from an aerosol
product, the Commission might use
predictions concerning the likely
concentration of the chemical in the air
and the likely amount inhaled by a
consumer, based on assumptions
concerning the quantity of chemical
released under a specified set of
conditions and the rate of air exchange.

(3) Combining the evaluation of the
chronic injury or illness potential of the
substance in the products and the
exposure evaluation, the Commission
assesses the risk to consumers from the
consumer products. Where feasible, the
assessment includes an estimate of the
number or range of numbers of incidents
of disease or deaths associated with
exposure to the product, and the number
of incidents which will be eliminated by
the rule. Where numerical assessments
are made, the Commission will explain
any assumptions made as well as the
extent to which the resulting

" conclusions may be uncertain.

(4) In evaluating the risk from a
potential carcinogen, the Commission is
assisted by scientific work concerning
risk assessment, such as the Interagency
Regulatory Liaison Group document
entitled Scientific Basis for
Identification of Potential Carcinogens
and Estimation of Risks, (44 FR 39858,
July 6, 1979) and the Regulatory
Council's cancer policy, Regulation of
Chemical Carcinogens (44 FR 60038;
October 17, 1979).

(5) As with risks of acute injury or
illness, where feasible, the Commission
estimates the “costs” of the injuries or
illnesses that will be eliminated by a

rule to arrive at a determination of the
benefits of a rule.

(6) Risk assessment for chronic risks
may involve consideration of such
factors as the special vulnerability of
certain populations, the foreseeability of
the risk by the consumer, and to what
extent the manner or duration of product
use affects the risk.

§ 1020.6 The approximate number of
consumer products, or types or classes
thereof, subject to such rule.

Information from this finding serves
two purposes: it helps determine the
extent of consumer exposure to the
products being regulated, thus aiding in
risk assessment and it provides a basis
for calculating the various costs of the
rule to industry and consumers. The
Commission considers the following
elements in making this finding:

{a) The Commission attempts to
determine current production and sales
of the products or the product types or
classes covered by the rule. It also taken
into account expected changes in
production and sales as a result of the
rule and other relevant changes such as
long-term trends in production or sales
or the use of close substitutes. Sources
for these estimates include published
data of federal and other government
units, private publications, direct
contact with manufacturers and
distributors, industry trade associations,
consumer surveys, and direct staff
observation.

(b) While consumer product safety
rules do not apply to products already in
consumers' hands, estimates of the stock
of goods to which consumers are
exposed are useful in assessing risk.
Therefore, on a case-by-case basis, the
Commission considers such estimates.
Factors which are taken into account in
estimating the stock in consumers'
hands include previous production,
expected product life, product
maintenance, and consumer patterns of
use and abuse.

(c) Where the products potentially
covered by a rule include items used in
the consumer environment and items
used in industrial settings, the
Commission develops criteria for
distinguishing among the products to
identify those consumer products
covered by the rule.

(d) Complete description of all of the
individual products involved may not be
feasible for rules which potentially
affect a wide range of products for a
specific hazard (e.g., rules setting
requirements for consumer products
containing a certain chemical). In such
cases, the Commission considers
representative information about the
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types and classes of products subject to
the rule.

§1020.7 The need of the public for the
consumer products subject to such rule,
and the probable effect of such rule upon
the utility, cost, or availability of such
products to meet such need.

This finding requires that the
Commission consider four factors: the
need for the products being regulated,
the effect of the rule on the utility of the
products for theirusers, the effect of the
rule on the cost of the products, and the
effect of the rule on the availability of
the products. Each factoris discussed
separately below:

(a) The Commission measures the
need for a product by the extent to
which the product is bought by the
public, the uses to which it is put, and
the extent to which close substitutes
exist.

(b) The Commission evaluates the
potential effect of its action on the utility
of the product for its users by describing
or analyzing how the functional
attributes of the product may be
changed, how the esthetic appeal of the
product may be altered, and how other
kinds of utility that may attach to the
product may be modified. Particularly in
case of a product ban, where close
substitutes for the regulated product
exist, the Commission takes the
characteristics of these substitutes into
acoount in evaluating the overall effect
of the rule on the consumer. Sources for
the evaluation of a rule’s impact on
utility include the opinions of the
Commission's technical staff and
comments from manufacturers, trade
associations, and consumers, as well as
comments from the public generally.

(c) The Commission considers the
following kinds of costs (costs may be
expressed as a range of costs):

(1) Costs to affected firms. The
Commisgion estimates costs to
manufacturers and others in the chain of
distribution of producing and
distributing complying products or
where appropriate, of no longer being
able to produce or distribute the
regulated product. These cost estimates
are based on CPSC determinations as to
reasonable costs of compliance and on
estimates by producers and others as to
actual expected costs, including any
significant costs of capital, labor,
materials, distribution and sales, The
Commission considers possible shifts in
product lines by firms reacting to a rule,
The Commission considers 4ll
significant production and distribution
effects to estimate the total impact on
firms.

(2) Costs to consumers. CPSC

estimates the cost to consumers of
compliance with a CPSC rule. Such
costs include estimated changes in
product price, utility, and availability as
a result of a rule. Where there may be
significant changes in the value of the
product because of such factors as
changes in guality, durability, or
maintenance costs, these are included in
the estimates of cost to consumers.

(3) Other effects. The Commission
discusses any other significant costs of a
rule such as changes in sales and
employment for some firms, effects on
international trade, competitive
disruptions, or other changes in normal
business practice. The Commission may
consider how any such effects may be
offset by changes in the market forclose
subsfitutes. (e.g., substitute products
may increase sales and employment for
other firms.)

(d) The Commission discusses
whether the availability of products will
be affected by a rule, taking into
account such factors as whether
changes in the state of technology are
required by a rule, how fast affected
firms can adapt to a rule, and the
availability of substitute products or
new technologies to fill consumers’
needs.

§ 1020.8 Any means of achieving the
objective of the order while minimizing
adverse effects on competition or
disruption or dislocation of manufacturing
and other commercial practices consistent
with the public health and safety.

This finding requires the Commission
to consider alternatives to the rule or
parts of the rule which will accomplish
the objective of the rule but will be less
disruptive to industry. The Commission
considers the following elements under
this finding: 4

(a) The Commission considers effects
the rule may have on processes of
production, distribution and sale of the
products subject to the rule, Particular
attention is given to effects on small
business, on competition, and on foreign
trade.

(b) The Commission considers
alternative ways, consistent with
protecting the public health and safety,
to minimize any adverse impacts
identified. Such alternatives may
include different effective dates;
different substantive requirements,
including labeling requirements; the use,
where feasible, of performance rather
than design requirements; and voluntary
standards or information disclosure by
CPSC rather than mandatory CPSC
regulations. The Commission also may
consider, where appropriate and
authorized by law, such regulatory

alternatives as exemptions for small
business and differing requirements
according to the type of firm or product
regulated (“tiering").

Subpart C—Summary Findings Under
Section 9(c)(2)

§ 1020.10 The rule (including its effective
date) is reasonably necessary to eliminate
or reduce and unreasonable risk of injury
associated with such product.

This is the central finding forissuance
or material amendment of a consumer
product safety rule. It concerns the
relationship between the anticipated
injury or illness reduction from a rule
and the costs of the rule. The
Commission takes the following steps in
making this finding:

(a) The Commission reviews the
information contained in the individual
findings for a rule under section 9(c){1)
of the CPSA.

(b) The Commission considers the
expected effectiveness of a rule in
eliminating or reducing the number of
accidents, injuries and illnesses and
their costs, in light of the costs to the
public of eliminating or reducing the.
hazards.

(1) A variety of factors may be
involved in estimating the effectiveness
of a rule in addressing a risk, including
engineering, scientific, behavorial and
enforcement considerations; and
predictions about the response of
industry and the publiciin general.

(c) The Commission may make this
finding if it concludes that the expected
benefits of a rule bear a reasonable
relationship to the anticipated costs.

§ 1020.11 The promuigation of the rule is
in the public interest.

Issuance of rules where the benefits
bear a reasonable relationship to the
costs (i.e., rules which are reasonably
necessary to address an unreasonable
risk of injury) will generally also be in
the public interest. However, where a
rule is reasonably necessary to address
and unreasonable risk of injury, some
other factor may make issuance of the
rule more or less desirable. Under this
finding, the Commission, where it has
found a rule to be reasonably necessary
to address an unreasonable risk of
injury, reviews any other relevant
factors; such as adequacy of voluntary
actions and societal concerns, such as
environmental, energy, or international
trade concerns, to determine whether
issuance of the rule is in the best
interest of the public.




Federal Register / Vol. 45, No. 251 / Tuesday, December 30, 1980 / Proposed Rules

85777

§ 1020.12 In the case of a rule declaring
the product a banned hazardous product,
that no feasible consumer product safety
standard under this Act would adequately
protect the public from the unreasonable
risk of injury associated with the product.
Under this finding, the Commission
looks at the particular product being
regulated and determines whether a
standard, including a labeling rule, could
be designed and met so as to render
what is being regulated safe. The
Commission consider only “feasible"
standards, "Feasibility’’ under this
provision means technically and
economically possible within a
reasonable time period, given current
technology or technology expected to be
developed in the near future.
Dated: December 23, 1980.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
|FR Doc. 80-40495 Filed 12-29-80; 8:45 am]
BILLING CODE 6355-01-M

16 CFR Part 1201

Proposed Interpretation of
Architectural Glazing Materials Safety
Standard; Decision on Petition CP 78~
18

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed interpretation;
decision on petition.

SUMMARY: The Commission’s safety
standard for architectural glazing
materials applies to several products,
including bathtub and shower doors and
enclosures. The Commission is
proposing an interpretation of the
standard that clarifies that the terms
“bathtub doors and enclosures” and
“shower door and enclosure” do not
include glazing materials in a window
located over a bathtub or within a
shower stall and in the exterior wall of a
building. The interpretation is intended
to resolve questions which have arisen
among firms whose activities are subject
to regulation by the standard. This
proposed interpretation grants a portion
of a petition from the National Glass
Dealers Association. The Commission
has denied the other portions of that
petition, which requested amendments
to the standard, and in this notice
explains the reasons for its decision.
DATE: Comments on the proposed
interpretation should be submitted by
March 2, 1981. The interpretation is
proposed to become effective 30 days
after it is published in final form.
ADDRESS: Comments should be
submitted to the Office of the Secretary,

consumer Product Safety Commission,
Washington, D.C. 20207.

FOR FURTHER INFORMATION CONTACT:
Harry I. Cohen, Office of Program
Management, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 492-6453.
SUPPLEMENTARY INFORMATION: In
January 1977 the Consumer Product
Safety Commission issued a safety
standard to reduce unreasonable risks
of injury associated with architectural
glazing materials and certain products
incorporating those materials (42 FR
1428; 16 CFR Part 1201). The standard
prescribes tests to ensure that the
glazing materials either do not break
when impacted with a specified energy
or break with such characteristics that
they are less likely than other glazing
materials to present an unreasonable
risk of injury. The standard became
effective on July 6, 1977.

The standard is applicable to glazing
materials used in six specific products
and to the products themselves. These
products, each defined in the standard,
are storm doors, doors, bathtub doors
and enclosures, shower doors and
enclosures, sliding glass doors (patio-
type), and glazed panels. On August 28,
1980 the Commission revoked the
provisions applicable to glazed panels
(45 FR 57383). Therefore, as of August
28, 1981, the standard will apply only to
five products and the glazing materials
used in those products.

Bathtub and shower windows

The standard defines the term
“bathtub doors and enclosures" to mean
“agsemblies of panels and/or doors that
are installed on the lip of or immediately
surrounding a bathtub” (§ 1201.2(a)(2)).
The standard defines the term “shower
door and enclosure” to mean “an
assembly of one or more panels
installed to form all of part of the wall
and/or door of a shower stall"

(§ 1201.2(a)(30)).

Since the effective date of the
standard, firms whose activities are
regulated by the standard have raised
the question of whether these definitions
include glazing materials in a window
that is located over a bathtub or within
a shower stall and in the exterior wall of
a building. The definitions of bathtub
and shower doors and enclosures
contain no specific exemption for
glazing materials in such windows. The
text of § 1201.2(a)(2), if read literally,
could include glazing material in an
exterior wall window located above a
bathtub because that window could be
interpreted as being “immediately
surrounding” the bathtub. Similarly, the
text of § 1201.2(a)(30), if read literaily,

could include glazing material in an
exterior wall window because that
window could be interpreted as forming
“all or part of the wall * * * of a shower
stall.”

In September, 1978 the National Glass
Dealers Association (NGDA) petitioned
the Commission to amend the
architectural glazing standard (Petition
CP 78-18). A portion of the petition
requested amendments to the definitions
of bathtub and shower doors and
enclosures to exclude any glazing
material in a window that is located
over a bathtub or within a shower stall
and in the exterior wall of a building.

The Commission, when it issued the
standard in 1977, did not intend to
include within the definitions of bathtub
and shower doors and enclosures any
item of glazing material that is
contained in a window in an exterior
wall of a building. In response to the
petition, the Commission has
reevaluated its original intention and
found that it was appropriate to exclude
from the standard glazing material in
such windows. The Commission is
aware of no injuries that have been
associated with exterior wall windows
surrounding bathtubs or within shower
stalls. In addition, a common sense
understanding of doors and enclosures
would include the panels used to
assemble bathtubs and showers inside
the house, but not the actual walls of the
house.

The existing definitions of bathtub
and shower doors and enclosures could
reasonably be interpreted either to
include or exclude the glazing materials
in exterior wall windows. Therefore, the
Commission has decided to propose for
public comment an interpretation of the
architectural glazing standard that
clarifies the Commission’s original and
present intention that the standard does
not apply to such glazing materials. This
initiation of a proceeding provides
NGDA with the relief that it sought on
this issue and the Commission has thus
granted the portion of NGDA's petition
concerning bathtub and shower exterior
windows.

Because the Commission clarification
does not amend the standard, the
provisions of section 9(e) of the
Consumer Product Safety Act do not
apply. Nevertheless, the Commission
wants to obtain the views of any
member of the public who may be
affected by it. Therefore, the
Commission proposes the clarification
below as an interpretation. If issued in
final form, the interpretation will be
codified in a new Subpart C so that
anyone referring to the standard will
also be able to refer to the
interpretation,
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Other portions of petition

Aside from the bathtub and shower
exterior window issue, NGDA's petition
requested amendments to the
Commission's architectural glazing
standard. As discussed below, the
Commission has denied these other
portions of the petition, and this Federal
Register document shall serve as the
Commission's publication of its reasons
for denial, as required by section 10 of
the CPSA:

1. NGDA has requested amendments
to the glazed panel provisions of the
standard. However, the Commission
revoked all of the glazed panel
provisions on August 28, 1980, to
become effective on August 28, 1981.

Before revoking the glazed panel
provisions, the Commission solicited
public comment on possible
amendments to them. The Commission
evaluated these comments before
deciding to revoke the glazed panel
provisions in final form. The
Commission's Federal Register
documents that proposed and issued the
revocation fully discuss the
Commission's reasons for revoking the
provisions instead of amending them (44
FR'31218, May 31, 1979; 45 FR 57383,
August 28, 1980). Briefly, the
Commission determined that
enforcement of glazed panel provisions
by local building officials would be
more effective than a federal
enforcement program (45 FR 57388).

Because the glazed panel provisions
of the standard have been revoked, the
Commission has-denied the portions of
the NGDA petition that concern those
provisions.

2. NGDA has also requested that six
products containing glazed materials be
deleted from the architectural glazing
standard. If this were done, the standard
would still apply to the glazing materials
contained in the six products (after the
glazed panel revocation becomes
effective, five products).

NGDA's position is that application of
the standard to the six products is
unnecessary because consumers would
be adequately protected by the
applicability of the standard to the
glazing materials incorporated into the
six products. For example, a storm door
need not fall within the standard
because the glazing material comprising
the storm door panel is within the
standard.

The Commission disagrees with the
NGDA position and has decided to deny
this portion of the petition." Under the
existing standard, installers and
fabricators of architectural glazing

"The vote on this portion was 4 to 1, with
Commissioner Sloan voting to grant.

products must certify that their products
comply with the standard. This
certification is a useful enforcement tool
because most violations of the standard
thus far have resulted from the
intentional use of noncomplying glazing
materials by installers and fabricators.
If the standard were amended as
requested by NGDA, installers and
fabricators would no longer be
“manufacturing” a product within the
standard and they would not have to
issue any certification. If the
Commission did not have the
certification requirement to use as an
enforcement tool against installers and
fabricators who use noncomplying
glazing material, consumers would not
be protected as well as they currently

are.

3. Finally, the NGDA petition
requested terminology changes in the
standard. One was to add the phrase “or
installations” to the term “architectural
glazing products.” The other was to
define and use the term “installers” so
that it is distinguished from the term
“fabricators.” NGDA's primary reason
for requesting these 'changes is that
installers are more familiar with these
terms than the ones currently contained
in the standard. NGDA has described
the changes as “technical" ones that
would have no impact on consumer
protection.

The Commission does not dispute that
segments of the glazing industry might
well be more familiar with the terms
“installations" and “installers" than
with the terms now used in the
standard. However, the Commission has
no indication that the installers are
confused about the application of the
standard to them and their activities. To
the contrary, the Commission's
numerous contacts with the installers all
indicate a high level of awarenesson
their part. In large part because of the
educational efforts of NGDA and other
glazing trade associations, the
Commission believes that this level of
awareness will continue. If any
terminology changes are made to the
standard now, the Commission cannot
be sure that new questions will not be
raised and uncertainty about
applicability of the standard fostered.
Therefore, the Commission has decided
to deny this portion of the petition.

Conclusion

The Commission has denied the
portions of the NGDA petition
concerning amendments to the glazed
panel provisions, deletion of six
products, and changes in terminology.
The Commission has granted the portion
concerning bathtub and shower doors
and enclosures and, accordingly,

pursuant to sections 7 and 9 of the
Consumer Product Safety Act, 15 U.S.C.
20586, 2058, the Commission proposes to
amend Title 16, Chapter II, Subchapter
B, Part 1201 of the Code of Federal
Regulations, by adding a new Subpart C,
as follows:

PART 1201—SAFETY STANDARD FOR
ARCHITECTURAL GLAZING
MATERIALS

Subpart A—The Standard

. * * - .

Subpart B [Reserved]

- - . » .

Subpart C—Statements of Policy and
Interpretation

§ 1201.40 Interpretation concerning
bathtub and shower doors and enclosures.

(a) Purpose and background, The
purpose of this section is to clarify the
scope of the terms "bathtub doors and
enclosures” and “shower door and
enclosure” as they are used in the
Standard at Subpart A. The Standard
lists the products that are subject to it
(§ 1201.1(a)). This list includes "bathtub
doors and enclosures," a term defined in
the Standard to mean “assemblies of
panels and/or doors that are installed
on the lip of or immediately surrounding
a bathtub” (§ 1201.2(a)(2)). The list also
includes *shower doors and
enclosures,” a term defined to mean
“(assemblies) of one or more panels
installed to form all or part of the wall
and/or door of a shower stall”

(§ 1201.2(a)(30)). Since the Standard
became effective on July 6, 1977, the
question has arisen whether the
definitions of these products include
glazing materials in a window that is
located over a bathtub or within a
shower stall and in the exterior wall of a
building. The definitions of the terms
“bathtub doors and enclosures"” and
“shower door and enclosure” contain no
specific exemption for glazing materials
in such windows. If read literally, the
Standard could include glazing
materials in an exterior wall window
located above a bathtub because that
window could be interpreted as being
“immediately surrounding” the bathtub.
Similarly, the Standard, if read literally,
could include glazing materials in an
exterior wall window because that
window could be interpreted as forming
“all or part of the wall * * * ofa
shower stall."

(b) Interpretation. When the
Consumer Product Safety Commission
issued the Standard, it did not intend the
standard to apply to any item of glazing
material in a window that is located
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over a bathtub or within a shower stall
and in the exterior wall of a building.
The Commission clarifies that the
Standard does not apply to such items
of glazing material or such windows.
This interpretation applies only to the
terms “bathtub doors and enclosures"”
and “shower door and enclosure" and
does not affect the applicability of the
Standard to any other product.
(Secs. 7, 9 of the Consumer Product Safety
Act (15 U.S.C. 2056, 2058))

Dated: December 23, 1980.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 8040486 Filed 12-20-80; 8:45 am|
BILLING CODE 6355-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271
[Docket No. RM79-76 (Texas-7)]

Ceiling Prices

AGENCY: Federal Energy Regulatory
Commission.

acTion: Notice of Proposed Rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107[c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
that present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cost gas subject to an
incentive price (18 CFR 271.703). The
rule establishes procedures for
jurisdictional agencies to submit to the
Commission recommendations of areas
for designation as tight formations. This
notice of proposed rulemaking contains
the recommendation of the Texas
Railroad Commission that the Lower
Wilcox Formation be designated as a
tight formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on January 21, 1961.

PUBLIC HEARING: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
January 7, 1981,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8299 or John
Bassett/Ting Chin, (202) 357-8595.
SUPPLEMENTARY INFORMATION:

Issued: December 19, 1980, -

1. Background

On December 11, 1980, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission’s final regulations (45 FR
56034, August 22, 1980), that the Lower
Wilcox Formation, located in the
southeastern part of the State of Texas,
be designated as a tight formation.
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Texas’
recommendation that the Lower Wilcox
Formation be designated a tight
fermation should be adopted. Texas'
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

II. Description of Recommendation

Texas recommends that the Lower
Wilcox Formation, encountered in the
southern portion of Austin County, the
northern portion of Wharton County,
and the eastern portion of Colorado
County, Texas, be designated as a tight
formation. The particular area being
recommended entails a 2.5 mile radius
around a well which is located 467 feet
from the southwestern boundary and
850 feet from the northwestern boundary
of the Frank R. Moore Survey A-377 in
Austin County. (A more detailed
description of the recommended area is
contained in the recommendation on file
with the Commission.) The Lower
Wilcox Formation is located below the
Claiborne Formation and above the
Midway Formation. The top of the
recommended portion of the Lower
Wilcox Formation is located at an
approximate depth of 11,700 feet and the
base is located at an approximate depth
of 12,700 feet, giving a thickness of 1,000
feet.

IIl. Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing convened by Texas on this
matter demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy.

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without

stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No, 97, issued in
Docket No. RMB0-68 (45 FR 53458,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Lower Wilcox Formation, as
described and delineated in Texas’
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, on or before January 21, 1981.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-76
(Texas—7), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, N.E.,
Washington, D.C., during business
hours,

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than January 7,
1961.

(Natural Gas Policy Act of 1978, 15 U.S.C.
§§ 3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
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Part 271, Chapter I, Title 18, Code of
Federal Regulations, as set forth below,
in the event Texas' recommendation is
adopted.
Kenneth A. Williams
Director, Office of Pipeline and Producer
Regulation. :

Section 271.703({d) is amended by
adding new subparagraph (27) to read as
follows:

§271.703 Tight Formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the
designated tight formations is located in
the Commission's official file for Docket
No. RM78-76, as subindexed below, and
is also located in the official files of the
jurisdictional agency that submitted the
recommendation.

(11) through (26) [Reserved]

(27) Lower Wilcox Formation in
Texas

(i) Delineation of formation. The
Lower Wilcox Formation is found in the
southern portion of Austin County, the
northern portion of Wharton County,
and the eastern portion of Colorado
County, Texas.

(ii) Depth. The top of the Lower
Wilcox is located at an approximate
depth of 11,700 feet and the base is
located at an approximate depth of
}2.700 feet, giving a thickness of 1,000

eet.
[FR Doc. 8040392 Filed 12-29-80; 8:45 am|
BILLING CODE 6450-85-M ;

DEPARTMENT OF THE TREASURY
Customs Service
19CFRPart18

Transportation in Bond and
Merchandise in Transit; Proposed
Customs Regulations Amendments
Relating to the Assessment of
Liquidated Damages Under Carrier’s
Bonds

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Proposed rule.

SUMMARY: Bonded carriers are
responsible for shortages, irregular
deliveries, or nondeliveries of imported
merchandise received by them to be
transported from one port to another. In
the case of any shortage, failure to
deliver, or direct delivery to the

consignee or other person of any duty-
free merchandise, the bonded carrier is
subject to a penalty imposed by
Customs as liquidated damages in an
amount equal to the value of the
merchandise not to exceed $25 in any
one shipment,

Customs has determined that the
maximum penalty has failed to act as a
deterrent to future violations and does
not cover the administrative costs of
processing the penalty, This document
proposed to amend the Customs
Regulations to increase the penalty to a
minimum of $50 and a maximum of $100,
in any one shipment, to be determined
within the discretion of the district
director.

Bonded carriers are also responsible
for any internal revenue taxes or other
taxes due to the United States on the
missing merchandise. While customs
duties are included in these taxes, they
are not expressly mentioned.
Accordingly, this document also
proposes to include the term “duties”
within the category of liabilities
assumed by bonded carriers for
shortage, nondelivery, or irregular
delivery of merchandise.

DATE: Comments must be received on or
before March 2, 1981,

ADDRESS: Comments (preferably in
triplicate) may be addressed to the
Commissioner of Customs, Attention:
Regulations and Research Division, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Room 2426, Washington,
D.C, 20229.

FOR FURTHER INFORMATION CONTACT:
Legal Aspects: William G. Rosoff,
Carriers, Drawback and Bonds Division,
202-566-5856; Operational Aspects:
Thomas Hargrove, Cargo Processing
Division, 202-566-5354; U.S. Customs
Service, 1301 Constitution Avenue, NW,,
Washington, D.C. 20229.

SUPPLEMENTARY INFORMATION:

Background

Generally, when merchandise is
imported into the United States it must
be entered for Customs purposes at the
first port at which the merchandise
arrives. However, under certain
circumstances, imported merchandise
may be placed in a Customs bonded
warehouse or transported from the first

port in the United States to another port.

This procedure postpones final Customs
formalities, including payment of duties
due, until the merchandise arrives at the
other port. The merchandise then may
be entered, warehoused, or exported. In
order to forward imported merchandise
to another port, the merchandise must

be transported in bond; that is certain
Customs documents are required to
support the movement and the carriers
must be bonded by Customs for this
purpose. Carriers bonded to transport

. merchandise in bond must follow

certain procedures specified in Part 18,
Customs Regulations (19 CFR Part 18),
and they will incur penalties if
shipments, together with the necessary
documents, are not properly transported
and delivered to Customs at the port of
destination,

Section 18.10, Customs Regulations (19
CFR 18.10), lists five types of entries or
withdrawals which may be made for
merchandise to be transported in bond.
Under § 18.8, Customs Regulations (19
CFR 18.8), carriers of merchandise
transported in bond are responsible for
any shortage, irregular delivery, or
nondelivery at the port of destination or
port of exit of bonded merchandise
received by them. If there is a shortage,
irregular delivery, or nondelivery, the
bonded carrier is assessed liquidation
damages under its bond, The amount of
the liquidated damages depends on the
dutiable status of the merchandise and
the type of nonperformance by the
carrier. ; 1

Section 18.8(b)(1), Customs
Regulations (19 CFR 18.8(b)(1)), provides
that if there is a shortage, irregular
delivery, or nondelivery of duty-free
merchandise, the penalty to be imposed
as liquidated damages will be an
amount equal to the value of the missing
merchandise, not to exceed $25 in any
one shipment.

In addition to the penalties prescribed
by § 18.8(b)(1), § 18.8(c), Customs
Regulations (19 CFR 18.8(c)), provides
that the bonded carrier is also
responsible to pay any internal revenue
taxes or other taxes owed to the United
States on the missing merchandise, as
well as all costs, charges, and expenses
caused by the failure to make the
required transportation, report, and
delivery.

Discussion

Customs has determined that the
maximum amount of the penalty
imposed as liquidated damages
assessed against the carrier's bond for
shortage, nondelivery, or irregular
delivery of duty-free merchandise is
insufficient to act as a deterrent to
future violations, In addition, the $25
maximum penalty permitted under
§ 18.8(b)(1) does not nearly meet the
administrative costs to Customs of
processing claims for liquidated
damages. In a study performed in the
Houston, Texas, Customs Region, it was
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concluded that the cost of processing the
simplest liguidated damages case is
$41.50. The cost to Customs has
increased since that study was made.

Accordingly, Customs proposes to
amend § 18.8(b)(1) to increase the
amount of the liquidated damages that
can be assessed to a minimum of $50
and maximum of $100, in any one
shipment, to be determined within the
discretion of the district director.

Although the provisions of § 18.8(c)
have been used to collect customs duties
under a carrier’s bond on any missing
merchandise, and the authority to
collect duties under the carrier’s bond
has been recognized by the U.S.
Customs Court in Art Craft Jewelry Co.
v United States, 64 Cust. Ct. 414, C.D.
4010 (1870), the term “duties” does not
expressly appear in § 18.8(c).
Accordingly, for purposes of clarity,
Customs proposes to amend § 18.8(c) to
expressly include the term “duties”
among the liabilities imposed upon a
carrier in the case of shortage,
nondelivery, or irregular delivery of
merchandise,

Customs Forms

If this proposal is adopted, Customs
Forms 3587 (*'Carrier's Bond"), 3588
(“Private Carrier's Bond"), and 3855
(*'Bond of Customs Cartman or
Lighterman') would be revised to
conform to the proposed amendments,

Authority

These amendments are proposed
under the authority of R.S. 251, as
amended, and sections 551, 823, 624, 46
Stat. 742, as amended, 759, as amended,
(19 U.S.C. 66, 1551, 1623, 1624).

Comments

Before adopting this proposal,
consideration will be given to any
written comments, preferably in
triplicate, submitted timely to the
Commissioner of Customs. Comments
submitted will be available for public
inspection in accordance with § 103.8(b),
Customs Regulations (19 CFR 103.8(b)),
during regular business hours at the
Regulations and Research Division,
Headquarters, U.S. Customs Service,
1301 Constitution Avenue, NW., Room
2426, Washington, D.C. 20229.

Applicability of Executive Order 12044

This document is subject to the
Treasury Department directive
published in the Federal Register on
November 8, 1978 {43 FR 52120),
implementing-E.O. 12044, “Improving
Government Regulations,"” and was the
subject of Work Plan 79-11, approved by
the Department on May 1, 1979.

In the directive, the Treasury

Department stated that it considers each
regulation or amendment to an existing
regulation published in the Federal
Register and codified in the Code of
Federal Regulations to be “significant™.
However, regulations which are
nonsubstantive, are essentially
procedural, do not materially change
existing or establish new policy, and do
not impose substantial additional
requirements or costs on, or
substantially alter the legal rights or
obligations of, those affected, with
Secretarial approval, may be determined
not to be significant. Accordingly, it has
been determined that this proposal does
not meet the criteria in the directive for
“significant” regulations.

Drafting Information

The principal author of this document
was Laurie Strassberg Amster,
Regulations and Research Division,
Office of Regulations and Rulings, U.S.
Customs Service. However, personnel
from other Customs offices participated
in its development.

Proposed Amendments

It is proposed to revise § 18.8(b)(1)
and (c), Customs Regulations (19 CFR
18.8(b}(1). (c)), to read as follows:

§ 18.8 Liability for shortage, Irregular
delivery, or nondelivery; penaities.

% & 8 ®

(b) Penalties imposed as liquidated
damages under the carrier's bond for
shortage, failure to deliver, or irregular
delivery shall be as follows:;

(1) In the case of shortage, failure to
deliver, or delivery direct to the
consignee or other person of any
merchandise free of duty, a minimum of
$50 and a maximum of $100, in any one
shipment, to be determined within the
discretion of the district director.

¥ RUSIaTe

(c) In addition to the penalties
described in paragraph (b) of this
section, the carrier shall pay any
internal-revenue taxes, duties, or other
taxes accruing to the United States on
the missing merchandise, together with
all costs, charges, and expenses caused
by the failure to make the required
transportation, report, and delivery.
William T. Archey,

Acting Commissioner of Customs.
Approved: December 15, 1960.
Richard J. Davis, g
Assistant Secretary of the Treasury.
[FR Doc. 80-40341 Filed 12-29-80; 8:45 am)
BILLING CODE 4810-22-M

19 CFR Part 132, 141, and 142

Proposed Customs Regulations
Amendments Relating to Quota
Merchandise, Statistical Information,
and Merchandise Released Under the
Immediate Delivery Procedure

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Proposed rule,

SUMMARY: Pub. L. 95410, the "Customs
Procedural Reform and Simplification
Act of 1978," made significant changes
in the Customs laws relating, in part, to
the entry and warehousing of imported
merchandise. Amendments to the
Customs Regulations implementing
these changes were recently published;
however, several sections of the
Customs Regulations need further
changes. This document proposes to
amend the Customs Regulations to:

(1) Clarify the procedure relating to
quota merchandise when the quota is
nearing fulfillment;

(2) Remove a mandatory requirement
to aggregate statistical information from
multiple invoices;

(3) Clarify the circumstances under
which a district director may authorize
release of merchandise from warehouse
under a special permit; and

(4) Clarify what documentation may
be filed after merchandise is released
under the immediate delivery procedure.

DATE: Comments must be received on or
before March 2, 1981.

ADDRESS: Written comments should be
addressed to the Commissioner of
Customs, Attention: Regulations and
Reserach Division, U.S. Customs
Service, 1301 Constitution Avenue, NW.,
Room 2426, Washington, D.C. 20229.

FOR FURTHER INFORMATION CONTACT:
Relating to quota merchandise—Helen
Rohrbaugh, Duty Assessment Division,
(202-566-8592); Relating to statistical
information—William L. Marchi, Duty
Assessment Division, (202-566-8235);
Relating to merchandise released under
the immediate delivery procedure—
Benjamin H. Mahoney, Entry Procedure
and Penalities Division, (202-566-5778),
U.S. Customs Service, 1301 Constitution
Avenue, NW., Washington, D.C. 20229,

SUPPLEMENTARY INFORMATION:
Background

Pub. L. 95-410, the "Customs
Procedural Reform and Simplification
Act of 1978," made significant changes
in the Customs laws relating, in part, to
the entry and warehousing of imported
merchandise, Final amendments to the
Customs Regulations implementing
these Changes were published in the
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Federal Register on August 9, 1979, as
T.D. 79-221 (44 FR 46794).

Based upon recent experience and
further review, Customs has determined
that several sections of the Customs
Regulations amended by T.D. 79-221
need further changes. Accordingly, this
document proposes to amend the
following sections of the customs
Regulations:

1. Section 132.13(a)(1), Customs
Regulations (19 CFR 132.13(a)(1)), to
clarify the procedure relating to quota
merchandise when the quota is nearing
fulfillment;

2. Sections 141.61(e)(1(i) and ()(2),
Customs Regulations (19 CFR
141.61(e)(1)(i), ()(2)), to remove a
mandatory requirement to aggregate
statistical information from multiple
invoices;

3. Section 142.21(f), Customs
Regulations (19 CFR 142.21(f)), to clarify
the circumstances under which a district
director may authorize release of
merchandise from warehouse undera =~
special permit; and

4. Section 142.22(b). Customs
Regulations (19 CFR 142.22(b)), to clarify
what documentation may be filed after
merchandise is released under the
immediate delivery procedure.

Discussion of Proposed Changes
Section 132.13(da)(1)

As amended by T.D. 79-221, the first
sentence of § 132.13(a)(1)(ii) provides
that “Except in emergency cases, as
provided for in § 142.21(e)(2) of this
chapter, absolute quota merchandise
shall not be released under this
immediate delivery procedure if the
quota is nearing fulfillment.” To correct
an inconsistency in the regulations, this
sentence subsequently was amended by
T.D. 80-26, published in the Federal
Register on January 21, 1980 (45 FR
3901), to provide that “Absolute quota
merchandise shall not be released under
the immediate delivery procedure if the
quota is nearing fulfillment.”

A question of interpretation has been
raised as to whether absolute quota
merchandise could be released under
the immediate delivery procedure if the
quota were not nearing fulfillment. To
clarify this point, this document
proposes to further amend
§ 132.13(a)(1)(ii) to provide that except
as provided for in § 142.21(e)(2) (relating
* to perishable merchandise of a class
approved by Headquarters subject to an
absolute quota) and § 142.21(g) (relating
to release of merchandise when
authorized by Headquarters), absolute
quota merchandise shall not be released
under the immediate delivery procedure.

Section 132.12, Customs Regulations,
relating to the opening of potentially
filled quotas, provides a procedure in
paragraph (c)(2) to be used in the event
quantities specified on entry summaries
for consumption or withdrawals for
consumption shall be prorated against
the quota quantity,

This document further proposes to
amend § 132.13(a)(1) by deleting the last
sentence of § 132.13(a)(1)(ii) and by
adding a'new § 132.13(a)(1)(iii) to
provide that the procedure set forth
under § 132.13(c)(2), relating to the
opening of protentially filled quotas,
also applies to tariff and absolute quota
when the quota is nearing fulfillment.

Sections 141.61(e)(1)(i) and (f)(2)

Section 141.61 (e)(1)(i), as amended by
T.D. 78-221, provides that if a class or
kind of merchandise from the same
country of origin subject to the same
statistical reporting number is included
in more than one invoice, the
information shall be combined and
reported under one statistical reporting
number. That section also provides that
when consolidating information from
several invoices under one reporting
number, a worksheet itemizing the
entered value of the merchandise from
each invoice shall be attached to the
appropriate form,

Section 141.61(f)(2), as amended by T.
D. 79-221, relating to values on multiple
invoices, requires that the aggregate of
the entered values of all the
merchandise on each of the multiple
invoices be shown on an attached
worksheet, :

The new procedures relating to
aggregating statistical information were
proposed initially to reduce the loss of
statistical data because detailed
information on line items of the Tariff
Schedules of the United States
Annotated (TSUSA) valued under $250
was not reported. By combining data
under one TSUSA number, many line
items valued under $250 could be
included in the detailed data.
Additionally, many TSUSA line items on
Customs entry summaries could be
eliminated, thus realizing significant
savings in computer processing time,

The effective date for implementing
these sections was September 10, 1979.
However, after publication of T.D. 79—
221 on August 9, 1979, a number of
individual customhouse brokers, their
trade association, and other interested
parties advised Customs of serious
problems and burdens they were
experiencing in attempting to establish
procedures to comply with the new
regulations.

After reviewing this matter, Customs
found there was merit to these

complaints. Accordingly, a notice was
published in the Federal Register as T.
D. 79-248 on September 24, 1979 (44 FR
55001), delaying implementation of

§§ 141.61 (e)(1)(i) and (f)(2), to January 1,
1980. Subsequently, on October 26, 1979,
Customs field personnel were directed
by Customs Headquarters to advise
importers, brokers, and other interested
parties that there would be an indefinite
delay in implementing these sections.

Customs has determined that the
problems and financial burden that the
new requirements would impose on
certain segments of the importing public
outweigh the benefits to be gained in
reducing processing costs and time, and
providing more comple'e statistical
data,

On the other hand, some importers
and nonautomated brokers prefer to
aggregate the TSUSA numbers, A
practice has been established in many
locations to permit entry summaries to
be filed in this manner.

Therefore, Customs has determined to
permit importers and brokers, at their
option, to either:

1. Aggregate the TSUSA number
regardless of the number of invoices
involved; or

2, List the TSUSA number within each
invoice.

This document proposes to amend
§§ 141.61 (e)(1)(i) and (f){2) to provide
that the broker and importer may use
either procedure.

Section 142.21(f)

Section 142.21(f), Customs Regulations
(19 CFR 142.21(f)), as amended by T.D.
79-221, provides that at the discretion of
the district director, merchandise may
be released from a warehouse under a
special permit provided the importer has
on file one of the types of Customs
bonds provided for in § 142.4, Customs
Regulations (18 CFR 142.4).

The purpose of this provision is to
avoid unnecessary delay in releasing
merchandise from a bonded warehouse
when an importer must travel a great
distance from (1) the bonded warehouse
to the customhouse to file the
withdrawal for consumption with
estimated duties attached, and (2) the
customhouse to the bonded warehouse
to obtain release of the merchandise.

Under § 142.21(f), an importer may
obtain prompt release of merchandise
from a bonded warehouse by filing
Customs Form 3461. The importer may
accumulate several of these forms over
a period of days and then make one trip
to the customhouse within the required
10-day period to file the withdrawal for
consumption with estimated duties
attached.
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However, it appears that some
importers, who do not travel great
distances between their bonded "
warehouses and the customhouse and,
therefore, can obtain prompt release of
merchandise from the warehouse, may
take advantage of the benefit of
§ 142.21(f) merely to forestall the
payment of estimated duties until 10
days after release of the merchandise
from the bonded warehouse,

This document proposes to amend
§ 142.21(f) to ensure that the procedure
will not be used by some importers
merely to delay payment of estimated
duties. Section 142.21{f) would be
amended to provide that the district
director may authorize release from
warehouse under a special permit only
under the following circumstances:

1, The warehouse is located a
considerable distance from the
customhouse and actual release of the
merchandise from the warehouse could
not be effected within the next full
busines day after the day of the
payment of duty, and

2. The district has sufficient
manpower to permit such practice.

Section 142.22(b)

Section 142.21, Customs Regulations
(19 CFR 142.21), as amended by T.D. 79~
221, provides that merchandise may be
released under a special permit for
immediate delivery, in accordance with
section 448(b), Tariff Act of 1930, as
amended, under circumstances relating
to the following;

1. Contiguous countries,

2. Fresh fruits and vegetables,

3. Agency of the U.S. Government,

4. Articles of a trade fair,

5. Quota-class merchandise,

6. Release from warehouse followed
by warehouse withdrawal for
comsumption, and

7. When authorized by Headquarters.

Section 142.22(b), Customs
Regulations (19 CFR 142.22(b)), lists the
documentation which must be filed after
the release of merchandise for which a
special parmit for immediate delivery
had been issued. They are:

1. An entry summary for consumption,
with estimated duties attached, an entry
summary for warehouse, or an entry
summary for entry under a temperary
bond;

2. A withdrawal for consumption, with
estimated duties attached;

3. An entry for transportation and
exporlation, immediate transportation
without appraisement, or direct
exportation; or

4. An application to destroy.

Section 142.28, Customs Regulations
(19 CFR 142.28), provides, in part, that
an entry for exportation, or for

transportation and exportation, or an
application to destroy, may be filed for
merchandise released under a special
permit for immedate delivery and later
found to be prohibited.

A guestion of interpretation was
raised by Customs personnel as to under
what circumstances, relating to the
release of merchandise under the
immediate delivery procedure of
§ 142.21, would the transportation
entries specified in § 142.22(b)(3) be
used. Transportation entries may be
used only with respect to the release of
fresh fruits and vegetables under
§ 142.21(b) and absolute quota
merchandise under § 142.21{e)(2).
However, § 142.22(b}{3) does not set
forth these two circumstances under
which the transportation entries may be
used. Therfore, an ambiguity may be
raised concerning the proper document
to be used.

In a related matter, § 142.28 provides
for the use of an entry for exportation,
or for transportation and exportation, or
an application to destroy merchandise
released and later found to be
prohibited. However, neither
§ 142.22(b)(3) nor § 142.22(b)(4) makes
any reference to mechandise released
under the immediate delivery procedure
and later found to be prohibited. An
ambiguity also may be raised with
regard to the proper documents to be
used.

This document proposes to amend
§ 142.22(b)(3) to provide that the
transportation entries shall be filed only
in the circumstances under §§ 142.21 (b)
and (e)(2), and to provide that an entry
for exportation, or for transportation
and exportation, shall be filed in the
circumstance under § 142.28,

Similarly, this document proposes to
amend § 142.22(b)(4) to provide that an
application to destroy shall be filed in
the circumstances under § 142.21 (b) and
(e)(2). and § 142.28.

Two additional changes to § 142.22{b)
are proposed in this document. It is
proposed to amend § 142.22(b)(1) to
clarify that the entry summary
documents may be filed in any of the
circumstances listed in § 142.21 except
for merchandise released from
warehouse under § 142.21(f). It is
proposed to amend § 142.22(b)(2) to
clarify that a withdrawal for
consumption shall be filed only for
merchandise released from warehouse
under § 142.21(f).

Inapplicability of Executive Order 12044

This document is not subject to the
provisions of the Treasury Department
directive implementing E.O. 12044,
“Improving Government Regulations"
because T.D. 79-221, to which these

amendments relate, was in process
before May 22, 1978, the effective date of
the directive. The proposal has been
under extensive study by Customs, the
International Trade Commission, and
the Bureau of Census since T.D. 79-221
was published on August 19, 1979,

Authority

These amendments are proposed
under the authority of R.S. 251, as
amended (19 U.S.C. 66}, section 484, 552,
553, 557, 624, 46 Stat. 722, as amended,
742, as amended, 744, as amended, 759,
(18 U.S.C. 1484, 1552, 1553, 1557, 1624,);
92 Stat. 888, (Pub. L. 85-410), October 3,
1978).

Comments

Before adopting this proposal,
consideration will be given to any
written commments, preferably in
triplicate, that are submitted timely to
the Commissioner of Customs,
Comments submitted will be available
for public inspection in accordance with
§ 103.8(b), Customs Regulations (18 CFR
103.8(b)), during regular business hours
at the Regulations and Research
Division, Headquarters, U.S. Customs
Service, 1301 Constitution Avenue NW.,
Room 2428, Washington, D.C. 20229,

Drafting Information

The principal author of this document
was Charles D. Ressin, Regulations and
Research Division, Office of Regulations
and Rulings, U.S. Customs Service.
However, personnel from other Customs
offices participated in its development.

Proposed Amendments

It is proposed to amend Parts 132, 141,
and 142, Customs Regulations (19 CFR
Parts 132, 141, 142), in the following
manner:

PART 132—QUOTAS

1. It is proposed to revise the first
sentence of § 132.13(a)(1)(ii) to read as
follows:

§ 132.13 Quotas after opening.

(&) Procedure when nearing
fulfillment.—(1) For release of
merchandise.

» * * " *

(ii) Abselute. Except as provided for
in § 142.21 (e)(2} and (g) of this chapler,
absolute quota merchandise shall not be
released under the immediate delivery
procedure.

2. 1t is proposed to remove the last
sentence of § 132.13(a)(1)(ii).

3. It is proposed to add a new
§ 132.13(a)(1)(iii) to read as follows:
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§ 132.13 Quotas after opening.

(a) Procedure when nearing
[fulfillment.—{1) For release of
merchandise, * * *

(iii) Quota Proration. When it is
determined that entry summaries for
consumption or withdrawals for
consumption must be amended to permit
only the quantity of tariff-rate and
absolute quota merchandise determined
to be within the quota, the entry
summaries for consumption or
withdrawals for consumption must be
returned to the importer for adjustment.
The time of presentation for quota
purposes in that event shall be the same
as the time of the initial presentation of
the entry summaries for consumption or
withdrawals for consumption
provided—

(A) An adjusted entry summary for
consumption, or withdrawals for
consumption, with estimated duties
attached, is deposited within 5 working
days after Headquarters authorizes
release of the merchandise, and

(B) The importer takes delivery of the
merchandise within 15 working days
after release is authorized.

PART 141—ENTRY OF MERCHANDISE

1. It is proposed to revise
§ 141.81(e)(1)(i) to read as follows:

§ 141.61 Completion of entry and entry
summary documentation.

. ] * * *

(e) Statistical information—(1)
Information required on entry summary
or withdrawal form—{i) Where form
provides space—(A) Single invoice. For
each class or kind of merchandise
subject to a separate statistical reporting
number, the applicable information
required by the General Statistical
Headnotes, Tariff Schedules of the
United States Annotated ("“TSUSA"),
shall be shown on the appraisement
entry, Customs Form 7500; the entry
summary, Customs Form 7501 or 7502;
the transportation entry and manifest of
goods, Customs Form 7512, when used
to document an incoming vessel
shipment proceeding to a third country
by means of an entry for transportation
and exportation, or immediate
exportation; the rewarehouse entry,
Customs Form 7519; the manufacturing
warehouse entry, Customs Form 7521;
the withdrawal form, Customs Form
7505 or 75086; or the record of vessel/
aircraft foreigh repair or equipment
purchase, Customs Form 226, in the
space provided.

(B) Multiple invoices. If a class or
kind of merchandise from the same
country of origin subject to the same
statistical reporting number is included
in more than one invoice, the importer

may, at his option (1) list each invoice
separately on the appropriate form
listed under paragraph (e)(1)(i}(A) of this
section and for each class or kind of
merchandise within each invoice subject
to a separate statistical reporting
number, report the applicable
information required by the General
Statistical Headnotes, Tariff Schedules
of the United States Annotated
(TSUSA); or (2) combine the information
for each class or kind of merchandise
and report it under one statistical
reporting number for all invoices. When
consolidating information from several
invoices under one reporting number, a
worksheet itemizing the entered value of
the merchandise from each invoice in
the manner prescribed in paragraph
(f)(2)(ii) of this section shall be attached
to the appropriate form.

§ 141.61 [ Amended]

2. It is proposed to revise § 141.61(f)(2)
to read as follows:

* * - . .

(f) Value of each invoice. (1) * * *

(2) Multiple invoices. (i) If the
importer or his agent elects the first
option specified in paragraph (e)(1)(i)(B)
of this section, the information required
to be restated by paragraph (f)(1) of this
section for a single invoice shall be
restated for each invoice. The required
information shall be shown on a
worksheet attached to the form or
placed across columns (2a) or (2b) on
Customs Form 7501 and 7502, and in the
same general location on Customs
Forms 7505, 7508, 7519, and 7521.

(ii) If the importer or his agent elects
the second option specified in paragraph
(e)(1)(i)(B) of this section, the
information required to be restated by
paragraph {f)(1) of this section for a
single invoice shall be restated for each
invoice. The final amount in the
summary computation shall represent
the aggregate of the entered values of all
the merchandise on each of the multiple
invoices. The required information shall
be shown on an attached worksheet.

(iii) The worksheet also shall contain:

(A) A statistical reporting number
restatement for the merchandise from
each invoice subject to the same
statistical reporting number from the
same country of origin, and

(B) An aggregate total value which
represents the entered value.

(iv) To permit the identification of the
merchandise entered under each
reporting number, each class or kind of
merchandise from one country reported
under a single statistical reporting
number shall be coded identically on
each invoice and on the worksheet.

PART 142—ENTRY PROCESS

1. It is proposed to revise § 142.21(f) to
read as follows:

§ 142.21 Merchandise eligible for special
permit for immediate delivery.

- - * L *

(f) Release from warehouse followed
by warehouse withdrawal for
consumption. Merchandise may be
released from warehouse under a
special permit—

(1) At the discretion of the district
director when

(i) The warehouse is located a
considerable distance from the
customhouse and actual release of the
merchandise from the warehouse could
not be effected within the next full
business day after the day of the
payment of duty, and (ii) The district
has sufficient manpower to permit such
practice;

(2) The importer shall have on file one
of the types of Customs bonds provided
for in § 142.4; and

(3) The immediate delivery permit
shall be annotated to state that a
warehouse withdrawal for consumption
will be filed for this merchandise.

2. It is proposed to revise § 142.22(b)
to read as follows:

§ 142.22 Application for special permit for
Immediate delivery.

(a) *

(b) Customs custody. Merchandise for
which a special permit for immediate
delivery has been issued under § 142.21
shall be considered to remain in
Customs custody until the filing of one
of the following:

(1) An entry summary for
consumption, with estimated duties
attached, an entry summary for
warehouse, or an entry summary for
entry under a temporary importation
bond, which may be filed in any of the
circumstances under § 142.21 except for
merchandise released from warehouse
under § 142.21(f);

(2) A withdrawal for consumption,
with estimated duties attached, which
shall be filed only for merchandise
released from warehouse under
§ 142.21(f);

(3) An entry for transportation and
exportation, immediate transportation
without appraisement, or direct
exportation, which shall be filed in
those circumstances under § 142.21(b)
and (e)(2); or entry for transportation
and exportation, or direct exportation,
which shall be filed in the circumstances
under § 142.28 or

(4) An application to destroy, which
shall be filed in those circumstances
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under §§ 142:21(b] and (e)(2), and
§ 142.28.

William T. Archey,

Acting Commissioner of Customs.
Approved: December 16, 1980,
Richard J. Davis,

Assistant Secretary of the Treasury.
[FR Doc. 8040340 Filed 12-29-80; 8:456 am|
BILLING CODE 4810-22-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 600
[Docket No. B0ON-0497]

Shipping Temperature Requirements
for Certain Biclogical Products

AGENCY: Food and Drug Administration.
ACTION: Proposed Rule,

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the biologics regulations to
require that certain adsorbed biological
products be maintained at temperatures
between 1° and 10° C. This proposal is
being made to assure that the safety,
purity, and potency of the biological
products are maintained during
shipment.

pATE: Comments by March 2, 1981.

ADDRESS: Comments may be addressed
to the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Paul K. Hiranaka, Bureau of Biologics
(HFB-620), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20205, 301-443-1308.
SUPPLEMENTARY INFORMATION:
Diphtheria Toxoid Adsorbed, Tetanus
Toxoid Adsorbed, and Pertussis Vaccine
Adsorbed are vaccines that are used
individually and in combination to
produce active immunity against the
diseases Diphtheria, Tetanus, and
Pertussis, respectively. The dating
periods for these vaccines, as prescribed
in § 610.53(a) {21 CFR 610.53(a)), are
based on data relating to usage, clinical
experience or laboratory tests that
establish the period beyond which the
products cannot be expected beyond
reasonable doubt to yield their specific
results and retain their safety, purity,
potency, and effectiveness provided that
the products are maintained at the 2
recommended temperatures. Biological
products that may become unstable
during transport when subjected for

short periods of time o temperatures
other than those prescribed in § 610.53
must be transported at temperatures
prescribed in § 600.15(a) (21 CFR
600.15(a)) to assure that the products

will retain their safety, purity, potency,

and effectiveness throughout their
dating periods.

The agency has reviewed and placed
on file with the Dockets Management
Branch, FDA, data from two studies
concerning the physical appearance of
biological products adsorbed on
aluminum salts at temperatures below 2°
C and above 8° C. One study was
conducted by the agency's Bureau of
Biologics and the other study was
conducted by a licensed manufacturer of
Diptheria and Tetanus Toxoids and
Pertussis Vaccine Adsorbed. The
studies demonstrate that biological
products adsorbed on aluminum salts
undergo physical changes, ranging from
the development of very granular
suspensions to the development of large
strands of aggregated material which
are difficult or impossible to resuspend,
when the products are subjected to
freezing temperatures. Similar, but not
as drastic, effects were observed in
some products exposed to temperatures
above 10° C.

Data available to the agency
demonstrate the continued satisfactory
stability when the products are stored at
temperatures of 2° C to 8° C. Data on
some biological products, such as live
Measles, Mumps and Rubella Virus
Vaccines demonstrate a decrease in
potency when the products are not
maintained at appropriate temperatures
during shipment. As a result of the data
demonstrating effects of inappropriate
shipping temperatures on potency of live
Measles, Mumps and Rubella Virus
Vaccines, and because of the changes in
the resuspension characteristics of
Diptheria, Tetanus Toxoid and Pertussis
Vaccines, adsorbed, alone or in
combination, the agency believes that
inappropriate shipping temperatures
may cause unacceptalbe variability of
the dose or may otherwise affect the
desired or expected response resulting
from the use of the products. Therefore,
the agency believes it is in'the interest
of public health to require that
Diptheria, Tetanus Toxoid and Pertussis
Vaccines, Adsorbed, alone or in
combination, be required to be
maintained at temperatures between 1°
C to 10° C during shipment. Accordingly,
the agency is proposing to amend
§ 600.15 to require that certain adsorbed
biological products be maintained at
temperatures between 1° C and 10° C
during shipment. Special precautions
should be taken when shipping these

products in chemical ice or wet ice to
assure that the ice does not contact the
product container and lower the
temperature below 1° C.

It should be noted that existing
§ 600.15(b) provides for exemptions from
the shipping temperature requirements.
Manufacturers proposing such an
exemption for their adsorbed vaccines
should submit supporting data to the
Director, Bureau of Biologics, in the form
of an amendment to their product
license application. The agency also
encourages all interested persons to
submit available data relating the
physical effects resulting from storage at
temperatures below 1° C and above 10°
C and the effects on the safety, purity,
potency, and effectiveness of these
products.

The agency has determined pursuant
to 21 CFR 25.24(d)(10) (proposed
December 11, 1979; 44 FR 71742) that this
proposed action is of a type that does
not individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental agsessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 502,
701, 52 Stat. 1040-1042 as amended,
10501051 as amended, 52 Stat. 1055~
1056 as amended (21 U.S.C. 321, 352,
371)); the Public Health Service Act (sec.
351, 58 Stat. 702 as amended (42 U.S.C.
262)) and under authority delegated to
him (21 CFR 5.1), the Commissioner of
Food and Drugs proposes to amend Part
600 in § 600.15(a) by alphabetically
adding "Diphtheria and Tetanus
Toxoids Adsorbed”; "Diphtheria and
Tetanus Toxoids and Pertussis Vaccine
Adsorbed"; "Diphtheria Toxoid
Adsorbed"; “Pertussis Vaccine
Adsorbed"; “Tetanus and Diphtheria
Toxoids Adsorbed (For Adult Use)"; and
“Tetanus Toxoid Adsorbed" to read as
follows:

§ 600.15 Temperatures during shipment.

* " * * *
(a) Products
Product Tempersiure

.

Diphtheria and tetanus toxolds Between 1" and 10° C.

adsorbed,
Diphtheria and tetanus toxolds Do,
and pertussis vaccine adsorbed.
Diphtheria Toxoid adsorbed............. Do.

Pertussis vaccine adsorbed......... Between 1" and 10" C.

Tetanus and diphtheria toxoids Between 1" and 10° C.
adsosrbed (for adull use).

Tetanus toxold adsorbed............u Do.
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Interested persons may, on or before
March 2, 1981 submit to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-82, 5600
Fishers Lane, Rockville, MD 20857,
written comments regarding this
proposal. Four copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are 1o be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

In accordance with Executive Order
12044, as amended by Executive Order
12221,, the economic effects of this
proposal have been carefully analyzed,
and it has been determined that the
proposed rulemaking does not involve
major economic consequences as
defined by that order. A copy of the
regulatory analysis assessment
supporting this determination is on file
with the Dockets Management Branch,
Food and Drug Administration.

Dated: December 18, 1980.

William F. Randoiph,
Acting Asseciate Commissioner for
Regulatory Affairs,

IFR Doc. 80-40285 Filed 12-29-80: 8:45 am|
BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[EE-17-78]

Custodial Accounts for Regulated
Investment Company Stock;
Amendment of Notice of Proposed
Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Amendment of notice of
proposed rulemaking.

SUMMARY: This document contains
proposed amendments to a notice of
proposed rulemaking which was
published in the Federal Register on
February 10, 1978 (43 FR 5852). That
notice contains proposed regulations
relating to custodial accounts for
regulated investment company stock.
Changes to the applicable tax law were
made by the Employee Retirement
Income Security Act of 1974, the Tax
Reform Act of 1976, and the Revenue
Act of 1978. The regulations would
provide the guidance needed to comply

with those Acts and would affect public
school teachers and employees of
certain tax exempt organizations.
DATES: Written comments and requests
for a public hearing must be delivered or
mailed by March 2, 1981. The
amendments and the original notice of
proposed rulemaking are proposed to be
effective for contributions to custodial
accounts made after December 31, 1973,
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(EE-17-78), Washington, D.C. 20224.

FOR FURTHER INFORMATION CONTACT:

H. B. Hartley of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC;LR:T, 202-566-
3287 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) relating to
custodial accounts for regulated
investment company stock under section
403(b)(7) of the Internal Revenue Code

of 1954, On February 10, 1978, the

Federal Register published proposed
amendments to the Income Tax
Regulations under section 403 of the
Internal Revenue Code (43 FR 5852). The
regulations in this document are being
proposed in order to replace portions of
those earlier proposed regulations which
were rendered obsolete by section 154
of the Revenue Act of 1978 {92 Stat.
2801, 26 U.S.C. 403). The proposed
regulations are issued under the
authority contained in section 7805 of
the Internal Revenue Code of 1954 (68A
Stat. 917, 26 U.S.C. 7805).

The proposed regulations published in
the Federal Register on February 10,
1978, provided that a section 403(b)(7)
custodial account could make no
distributions to the employee until the
employee attained age 65, unless the
employee (A) died or became disabled,
or (B) attained age 55 and left the
service of the employer. Section 154 of
the Revenue Act of 1978 changed this
requirement. That Act provides that no
distributions can be made from a
custodial account before the employee
attains age 59%, unless the’employee
(A) dies or becomes disabled, (B)
separates from service, or (C)
encounters financial hardship.

Comments and Requests for A Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are

submitted (preferably six copies) to the
Commissioner of Interior Revenue. All
comments will be available for public
inspection and copying, A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. I a public hearing is held,
notice of the time and place will be
published in the Federal Register.
Persons who requested a public hearing
on the original notice of proposed
rulemaking, as published February 10,
1978, need not again request a hearing if
their original comments involved only
issues not affected by the amendments
contained in this notice, Any such
persons who do not submit comments
and request a public hearing on these
amendments will be individually
contacted by the Internal Revenue
Service to ascertain whether they still
desire to testify at any hearing held on
the proposed regulations. Persons who
originally commented and requested a
public hearing on issues affected by
these amendments will not be so
contacted.

Drafting Information

The principal author of these
proposed regulations is H. B. Hartley of
the Legislation and Regulations Division
of the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

Proposed amendments to the regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph 1, Paragraph (h)(2)(vi) of
proposed § 1.403(b)-1, published in the
Federal Register on February 10, 1978,
(43 FR 5852), is amended by striking the
third sentence thereof.

Par, 2, Paragraphs (h){2)(vii) and
(h)(2)(viii) of proposed § 1.403(b}-1,
published in the Federal Register on
February.10, 1978, (43 FR 5852), are
redesignated as paragraphs (h)(2)(viii)
and (h)(2){ix) respectively, and a new
paragraph (h)(2)(vii) is added to read as
follows:

§'1.403(b)-1 Taxability of beneficiary
under annuity purchased by a section
501(c)(3) organization or pubiic school.
* - - * »

(h) Custodial accounts—* * *

(2) Description of custodial account.
* » »

{vii) The custodial agreement must
provide that the custodian is not to
make any distributions to the employee
or to his or her beneficiaries before the
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employee attains age 59%, unless the
employee (A} becomes disabled or dies,
(B) leaves the service of the employer, or
(C) encounters financial hardship, as
determined under paragraph (h)(13).

Par. 3. Paragraph (h)(4)(ii) of proposed
§ 1.403(b)-1(h), published in the Federal
Register on February 10, 1978, (43 FR
5852), is amended by adding the
following new sentence to the end
thereof:

§ 1.403(b)-1 Taxability of beneficiary
under annuity purchased by a section
501(c)(3) organization or public school.

(h) Custodial accounts—"* * *

(4) Distributions—"* * *

(ii) * * * Any purchase and
distribution of an annuity contract under
this subdivision (ii] can occur only at a
time when distributions are otherwise
. permitted under the provisions of
paragraph (h)(2) (vi) or (vii).

Par. 4. A new paragraph (h)(13) to
read as follows is added at the end of
proposed § 1.403(b)-1, published in the
Federal Register on February 10, 1978
(43 FR 5852);

§ 1.403(b)-1 Taxability of beneficiary
under annuity purchased by a section
501(c)(3) organization or public school.

(h) Custodial accounts—* * *

(13) Determination of financial
hardship—(i) For purposes of paragraph
(h)(2)(vii), distribution will be on
account of financial hardship if—

(A) The distribution is necessary in
light of immediate and heavy financial
needs of the employee,

(B) The distribution would meet the
requirements for a hardship distribution
under a profit-sharing plan qualified
under section 401(a) of the Code, and

(C) An independent person or persons
(designated as provided in paragraph
(h)(13)(iii)) has determined, in
accordance with uniform and
nondiscriminatory standards
established at the time that person or
persons are designated, that the
conditions described in (A) and (B)
above exist.

(ii) No distribution based upon
financial hardship can exceed the
amount determined pursuant to
paragraph (h)(13)(iii) to be required to
meet the immediate financial need
created by the hardship and not
reasonably available from other
resources of the employee.

(iii) No distributions based upon
financial hardship shall be made except
following written notification to the
custodian by an independent person (or
persons) of a determination by that

person of the existence of a qualifying
financial hardship and of the amount
required to be distributed to meet the
need created by the hardship. The
independent person must be designated
by the employer before any distributions
based upon financial hardship are made.
The independent person can be any
person other than the employee, the
custodian, an employee or director of
the regulated investment company, or
any other person who would be a
disqualified person within the meaning
of section 4975 if the custodial account
were a qualified plan under section 401.
All determinations by the independent
person must be made in accordance
with uniform and nondiscriminatory
standards which are established at the
time the person is designated.

William E. Williams,

Commissioner of Internal Revenue.

[FR Doc. 80-40461 Filed 12-28-80; 8:45 am]

BILLING CODE 4830-01-M

26 CFR Part 1
[LR-261-79]

Income Tax; Charitable Contribution of
Property Eiected Under the Asset
Depreciation Range System

AGENCY: Internal Revenue Service,
Treasury. '

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains a
proposed regulation relating to the
treatment of eligible property elected
under the Asset Depreciation Range
System and retired by charitable
contribution.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by March 2, 1981. The
amendment to the regulations is
proposed to be effective with respect to
property retired after December 30, 1980.
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-261-79), Washington, D.C. 20224.
FOR FURTHER INFORMATION, CONTACT:
Harold T. Flanagan, Jr., of the
Legislation and Regulations Division,
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, D.C. 20224
(Attention: CC:LR:T, 202-566-3459).
SUPPLEMENTARY INFORMATION:

Background

This document contains a proposed
amendment to the Income Tax
Regulations (26 CFR Part 1) under
section 167 of the Internal Revenue
Code of 1954, This amendment to the

regulations is proposed to be issued
under the authority contained in
sections 167 and 7805 of the Internal
Revenue Code (85 Stat. 508, 26 U.S.C.
167; 68A Stat. 917, 26 U.S.C. 7805).

General Rule

The proposed regulation would
require that a charitable contribution of
eligible property which is elected under
the Asset Depreciation Range system be
treated as an extraordinary retirement.
Upon retirement of the asset, the
unadjusted basis of the contributed
property will be removed from the
vintage account and an adjustment will
be made to the depreciation reserve.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments, If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of this proposed
regulation is Harold T. Flanagan, Jr., of
the Legislation and Regulations Division
of the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

Proposed amendment to the regulations

The proposed amendment to 26 CFR
Part 1 is as follows:

Section 1.167(a)-11(d)(3)(ii) (relating
to definitions of ordinary and
extraordinary retirements) is amended
by adding a new subdivision (d) after
subdivision (¢), to read as follows:

§ 1.167(a)-11 Depreciation based on class
lives and asset depreciation ranges for
property placed in service after December
31, 1970.

- - - - -

(d) Special rules for salvage, repairs
and retirements. * * *

(3) Treatment of retirements. * * *

(ii) Definitions of ordinary and
extraordinary retirements, * * *

(d) The asset is section 1245 property
which is retired after December 30, 1980
by a charitable contribution for which a
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deduction is allowable under section
170,

William E. Williams,

Acting Commissioner of Internal Revenue.
[FR Doc. 80-40499 Filed 12-20-80; 8:45 am]

BILLING CODE 4830-01-M

26 CFR Part 301

[EE-28-78]

Inspection of Applications for Tax
Exemption and Similar Material

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to public
inspection of appligations for tax
exemption, applications for
determination of the qualification of
pension and other plans, and other
related material. Changes to the
applicable law were made by the
Employee Retirement Income Security
Act of 1974 and the Tax Reform Act of
1976. The regulations would provide the
public guidance on how the documents
may be obtained for inspection, and
would affect all persons wishing to
inspect the documents, as well as those
persons submitting them.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by March 2, 1981.

The amendments are generaily
proposed to be effective for applications
for tax exemption filed after October 31,
1976, and applications for determination
letters for pension and other plans that
are filed after September 2, 1974,
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention:
CC:LR:T:EE-28-78, Washington, D.C.
20224.

FOR FURTHER INFORMATION CONTACT:
Paul G. Accettura of the Employee Plans
and Exempt Organizations Division,
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, D.C. 20224,
Attention: CC:LR:T:EE-28-78, 202-566—
3422 (Not a toll-free number),
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Regulations on
Procedure and Administration (26 CFR
Part 301) under section 6104(a)(1)) of the
Internal Revenue Code of 1954. The
amendments are proposed to conform
the regulations under section
6104(a)(1)(A) to section 1201(d) of the

Tax Reform Act of 1976 (90 Stat. 1667),
and the regulations under section
6104(a)(1) (B), (C) and (D) to section
1022(g) of the Employee Retirement
Income Security Act of 1974 (88 Stat.
840). The amendments are to be issued
under the authority contained in
sections 8104(a)(1)(A), 6104(a)(1)(B) and
7805 of the Internal Revenue Code of
1954 (72 Stat. 1660, 88 Stat. 940, 68A Stat.
917; 26 U.S.C. 6104(a)(1)(A),
6104(a)(1)(B), 7805).

Public Inspection of Applications for
Tax Exemption

Code section 6104(a)(1)(A) was
amended by the Tax Reform Act of 1976.
Prior to the amendment, the public could
inspect approved applications for tax
exemption and supporting documents
filed by tax exempt organizations. The
amendment extends the material open
to public inspection to include
documents or letters issued by the
Internal Revenue Service which relate to
approved applications for tax
exemption.

Public Inspection of Applications for
Determination Letters Filed for Deferred
Compensation Plans

Code section 6104{a)(1) was also
amended by the Employee Retirement
Income Security Act of 1974 (“"ERISA").
ERISA authorizes public inspection of
applications for determination letters
and supporting documents filed after
September 2, 1974, concerning the
qualification of a pension, profit-sharing,
stock bonus, annuity or bond purchase
plan, or an individual retirement
account or annuity. It also authorizes
public inspection of applications for tax
exemption and supporting documents
fited for a related trust or custodial
account. Any letter or document issued
by the Internal Revenue Service after
September 2, 1974, which relates to the
qualification of a plan or account, or the
exempt status of a related trust or
custodial account, is also available for
public inspection.

Applications and other documents are
not open to public inspection, however,
if a plan has fewer than 26 participants,
inspection is then limited to plan
participants,

Material Withheld From Inspection

An applicant may request that
information relating to a trade secret,
patent, process, style of work, or
apparatus not be open to public
inspection. The information will be
withheld from public inspection if the
Secretary determines that public
disclosure would adversely affect the
applicant. In the case of pension or other
plan, the information will also be

withheld from inspection by plan
participants.

National defense information is not
open to inspection by the public or a
plan participant whether or not the
applicant requests that it be withheld. In
the case of a pension or other plan,
information from which an individual's
compensation (including deferred
compensation) may be ascertained is
also not open to inspection by the public
or a plan participant whether or not the
applicant requests that it be withheld.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
publish in the Federal Register.

Drafting Information

The principal author of these
proposed regulations was Paul G.
Accettura of the Employee Plans and
Exempt Organizations Division of the
Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service participated in
developing the regulation, both on
matters of substance and style.

Proposed Amendments lo the
Regulations

The proposed amendments to 26 CFR
Part 301 are as follows:

Paragraph 1. The following new
§§ 301.6104(a)-1 through 301.6104{a)-6
are added in the appropriate place:

§ 301.6104(a)-1 Public inspection of
material relating to tax-exempt
organizations.

(a) Application for tax exemption and
supporting documents. If the Internal
Revenue Service determines that an
organization described in section 501(c)
or (d) is exempt from taxation for any
taxable year, the application for tax
exemption upon which the
determination is based, together with
any supporting documents, is open to
public inspection. Some applications for
tax exemption have been destroyed and
therefore are not available for
inspection. For purposes of determining
the availability for public inspection, a
claim for tax exemption filed to
reestablish exempt status after denial
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thereof under the provisions of section
503 or 504 (as in effect on December 31,
1969), or under the corresponding
provisions of any prior revenue law, is
considered an application for tax
exemption.

(b) Letters or documents issued by the
Internal Revenue Service with respect
to an application for tax exemption. If
an application for tax exemption is filed
with the Internal Revenue Service after
October 31, 1976, and is open to public
inspection under paragraph (a) of this
section, then any letter or document
issued to the applicant by the Internal
Revenue Service which relates to the
application is also open to public
inspection. For rules relating to when a
letter or document is issued, see
§ 301.6110-2(h). Letters or documents to
which this paragraph applies include,
but are not limited to—

(1) Favorable rulings and
determination letters (see
§ 601.201(n)(1)) issued in response to
applications for tax exemption,

(2) Technical advice memoranda [see
§ 601.201(n)(9)) issued with respect to an
approved, or subsequently approved,
application for tax exemption, and

(3) Letters issued in response to an
application for tax exemption that
propose a finding that the organization
is not entitled to be exempt from tax, if
the organization is subsequently
determined, on the basis of the
application, to be exempt from tax.

(c) Requirement of exempt status. An
application for tax exemption,
supporting documents, and letters or
documents issued by the Internal
Revenue Service that relate to the
application will not be open to public
inspection before the organization filing
the application is determined, on the
basis of the application, to be exempt
from taxation for any taxable year. On
the other hand, if the organization is
determined to be exempt for any taxable
year, the material will not be withheld
from public inspection on the ground
that the organization is determined not
to be exempt for any other taxable year.

(d) Documents included in the term
“application for tax exemption”, For
purposes of this section—

(1) Prescribed application form. If a
form is prescribed for an organization's
application for tax exemption, the
application for tax exemption includes
the form and all documents and
statements the Internal Revenue Service
requires to be filed with the form.

(2) No prescribed application form. If
no form is prescribed for an
organization’s application for tax
exemption, the application for tax
exemption includes:

(i) The application letter and a copy of
the articles of incorporation, declaration
of trust, or other instrument of similar.
import that sets forth the permitted
powers or activities of the organization,

(ii) The bylaws or other code of
regulations,

(iii) The latest financial statement
showing assets, liabilities, receipts and
disbursements,

(iv) Statements showing the character
of the organization, the purpose for
which it was organized, and its actual
activities,

(v) Statements showing sources of
income and receipts and the disposition
thereof, and whether or not any income
or receipts is credited to surplus or may
insure to the benefit of any private
shareholder or individual, and

(vi) Any other statements or
documents the Internal Revenue Service
requires to be filed with the application
letter.

(3) Prohibited transactions. An
application for tax exemption does not
include a request for a ruling as to
whether a proposed transaction is a
prohibited transaction under section 503.

(e) Supporting documents defined. For
purposes of this section, “supporting
documents"”, as used with respect to an
application for tax exemption, means
any statement or document not
described in paragraph (d) of this
section that is submitted by an
organization is support of its
application. For example, a legal brief
submitted in support of an application
for tax exemption is a supporting
document.

(f) Statement of exempt status. In
addition to having the opportunity to
inspect material relating to tax exempt
organizations, a person may request a
statement setting forth the following
information:

(1) The subsection and paragraph of
section 501 {or the corresponding
provision of any prior revenue law)
under which an organization has been
determined, on the basis of an
application open to public inspection, to
qualify for exemption from taxation, and

(2) Whether the organization is
currently held to be exempt.

The request for the statement must be
made in the same manner as a request
for inspection (see § 301.6104(a)-6).

(g) Withholding of certain information
from public inspection. For rules relating
to certain information contained in an
application for tax exemption and
related material which will be withheld
from public inspection, see
§ 301.6104(a)-5(a).

(h) Procedures for inspection. For
rules relating to procedures for public
inspection of applications for tax

exemption and related material, see
§ 301.6104(a)-6.

(i) Material not open to public
inspection under section 6104 or 6110.
Under section 6110 certain written
determinations issued by the Internal
Revenue Service are made available for
public inspection. Section 6110 does not
apply, however, to matters on which the
determination of availability for public
inspection is made under section 6104.
Accordingly, § 301.6110-1(a) describes
matters which, for purposes of section
6110, are considered within the ambit of
section 6104. Some determination letters
and other documents relating to tax
exempt organizations that are not open
to public inspection under section
6104(a)(1)(A) and this section are
nevertheless within the ambit of section
6104 for purposes of section 6110. These
determination letters and other
documents are therefore not available
for public inspection under either
section 6104 or section 6110. They
include, but are not limited to—

(1) Unfavorable rulings or
determination letters (see § 601.201(n))
issued in response to applications for
tax exemption,

(2) Rulings or determination letters
revoking or modifying a favorable
determination letter (see § 601.201(n)(6)),

{3) Technical advice memoranda (see
§ 601.201(n)(9)) relating to a disapproved
application for tax exemption or the
revocation or modification of a
favorable determination letter,

(4) Any letter or document filed with
or issued by the Internal Revenue
Service relating to whether a proposed
or accomplished transaction is a
prohibited transaction under section 503,

{(5) Any letter or document filed with
or issued by the Internal Revenue
Service relating to an organization’s
status as an organization described in
section 509(a) or 4942(j)(3), unless the
letter or document relates to the
organization’s application for tax
exemption, and

(8) Any other letter or document filed
with or issued by the Internal Revenue
Service which, although it relates to an
organization's tax exempt status as an
organization described in section 501 (c)
or (d}, does not relate to that
organization's application for tax
exemption, within the meaning of
paragraph (d).

§ 501.6104(a)~2 Public inspection of
material relating to pension and other
plans.

(a) Material open to inspection.
Except as provided in § 301.6104(a)-4
with respect to plans having fewer than
26 participants, an application for a
determination letter which is filed with
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the Internal Revenue Service after
September 2, 1974, together with
supporting documents filed by the
applicant in support of the application,
will be open to public inspection under
section 6104{a)(1)(B) (i) and (ii). An
application for a determination letter
and supporting documents will be open
to public inspection whether or not the
application is withdrawn by the
applicant, and whether or not the
Internal Revenue Service determines
that the plan, account, or annuity to
which the application relates is qualified
or that any related trust or custodial
account is exempt from tax.

(b) Documents included in the term
“application for a determination
letter"—(1) Employees’ plans and
individual retirement plans. For
purposes of this section, the term
“application for a determination letter”
includes the documents that an
applicant files with respect to a request
that the Internal Revenue Service
determine the qualification of—

(i) A pension, profit-sharing, or stock
bonus plan under section 401(a),

(ii) An annuity plan under section
403(a), or

(iii) A bond purchase plan under
section 405(a), or

(iv) An individual retirement account
or annuity described in section 408 (a),
(b) or (c).

(2) Tax exempt trusts or custodial
accounts. The term “application for a
determination” letter also includes the
documents an applicant files with
respect to a request that the Internal
Revenue Service determine the
exemption from tax under section 501(a)
of an organization forming part of a plan
or account described in subparagraph
(1) of this paragraph, or a custodial
account described in section 401(f).

(3) Master, prototype and pattern
plans. The term “application for a
determination letter” also includes
documents which an applicant files with
respect to a request for approval of a
master, prototype, pattern or other such
plan or account,

(4) Prescribed forms and application
letters. With respect to an application
for a determination letter described in
this paragraph (b) for which a
application form is prescribed, the
application for a determination letter
includes the form and all documents and
statements required to be filed in
connection with the form. With respect
to an application for a determination
letter for which no application form is
prescribed, the application for a
determination letter includes the
application letter and all documents and
statements the Internal Revenue Service

requires to be submitted with the
application letter.

(¢) Documents not constituting an
“application for a determination letter”.
The following are not applications for a
determination letter for purposes of this
section:

(1) An incomplete application that is
returned without action for proper
completion,

(2) An application that is returned
without action to the applicant for
failure to notify all interested parties in
accordance with the regulations under
section 7476 (relating to declaratory
judgments), and

(3) A request for a ruling as to
whether a proposed transaction is a
prohibited transaction under section
4975.

(d) Supporting documents.
“Supporting documents", as used with
respect to an application for a
determination letter which is open to
public inspection under this section,
means any statement or document
submitted in support of the application
which is not specifically required by the
application form or the Internal Revenue
Service. For example, a legal brief
submitted in support of an application
for a determination letter is a supporting
document.

(e) Applicant. For purposes of this
section, § 301.6104(a)-3 (relating to
Internal Revenue Service letters and
documents open to public inspection)
and § 301.6104(a)-5 ) relating to the
withholding of certain information from
public inspection), an “applicant”
includes, but is not limited to, an
employer, plan administrator (as defined
in section 414(g)), labor union, bank, or
insurance company that files an
application for a determination letter.

§301.6104(a)-3 Public inspection of
internal Revenue Service letters and
documents relating to pension and other
plans.

(a) In general. Except as provided in
§ 301.6104(a)—4 with respect to plans
having fewer than 26 participants, a
letter or other document issued by the
Internal Revenue Service after
September 2, 1974, is open to public
inspection under section
6104(a)(1)(B)(iv) and this section, if it is
issued with respect to—

(1) The qualification of a pension,
profit-sharing or stock bonus plan under
section 401(a), an annuity plan under
section 403(a), a bond purchase plan
under section 405(a), or an individual
retirement account or annuity described
in section 408 (a), (b) or (¢),

(2) The exemption from tax under
section 501(a) of an organization forming
part of such a plan or account, or a

custodial account described in section
401(f), or

(3) The approval of a master,
prototype, pattern or other such plan er
account,

(b) Scope. Internal Revenue Service
letters and documents open fo public.
inspection under section
6104(a)(1)(B)(iv) and this section are not
limited to those issued in response to an
application for a determination letter
described in § 301.6104(a)-2. They are,
however, limited to those issued by the
Internal Revenue Service to the person
or organization which either did or
could file an application for a
determination letter for the plan,
account or annuity to which the letter or
document relates. If such person or
organization designates a representative
having a power of attorney, however,
then the letter or document will be open
to inspection if issued to the
representative. For rules relating to
when a letter or document is issued, see
§ 301.6110-2(h). Internal Revenue
Service letters and documents are open
to public inspection under section
6104(a)(1)(B)(iv) and this section
whether or not the Internal Revenue
Service determines that the plan,
account or annuity to which the letter or
document relates is qulified or that any
related trust or custodial account is
exempt from tax. !

(c) Letters and documents open to
public inspection. Internal Revenue
Service letters and documents open to
public inspection under section
6014(a)(1)(B)(iv) and this section include,
but are not limited to:

(1) Determination letters relating to
the qualification of a plan, account or
annuity described in paragraph (a) (1) of
this section (see § 601.201 (o)),

(2) Technical advice memoranda (see
§ 601.201(n)(9)) relating to the issuance
of such determination letters,

(3) Technical advice memoranda
relating to the continuing qualification of
a plan, account or annuity previously
determined to be qualified, or to the
qualification of a plan, account or
annuity for which no determination
letter has been issued,

(4) Letters or documents revoking or
modifying any prior favorable
determination letter or denying the
qualification of a plan, account or
annuity for which no determination
letter has been issued,

(5) Determination letters relating to
the exemption from tax of a trust or
custodial account described in
paragraph (a) (2} of this section (see
§ 601.201 (o) (2) (i) (A)), or

(8) Opinion letters relating to the
acceptability of the form of any master,
prototype or other such plan or account
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(see § 601.201 (p) (q)) or notification
letters issned with respect to pattern
plans.

(d) Extent letter or document open to
public inspection. A letter or document
issued by the Internal Revenue Service
is open to public inspection under
section 6104(a) (1) (B) (iv) and this
section only to the extent it relates
directly to the gualification of a plan,
account or annuity, the exemption from
tax of a related organization or custodial
account, or the approval of a master,
prototype, pattern or other such plan,
Any part of the letter or document
which does not directly relate to such
qualification, exemption or approval is
not open to public inspection. For
example, a letter to an employer which
concludes that an employees’ plan is not
qualified and the related trust is not tax
exempt will be open to public
inspection. However, that same letter
may also assert an income tax
deficiency because employer
contributions to the trust are, therefore,
not deductible, In such a case, that part
of the letter relating to the tax deficiency
will be deleted before the letter is
opened to public inspection.

(e) Letters or documents issued with
respect to tax return examination. In the
case of an examination of a taxpayer’s
return or consideration of a taxpayer's
claim for credit or refund, no letter or
document issued to the taxpayer before
the preliminary or “30-day” letter
described in § 601.105 (d) (1) is issued to
the taxpayer will be open to public
inspection under section 6104 (a) (1) (B)
(iv) and this section. The “30-day" letter
and any statutory notice of deficiency
subsequently issued to the taxpayer
under section $212 will be open to public
inspection to the extent provided in
paragraph (d) of this section. If any
letter or document other than a statutory
notice of deficiency is issued to the
taxpayer after the “30-day” letter is
issued, such letter or document will be
open to inspection to the extent
provided in paragraph (d) of this section
only if it finally resolves or otherwise
disposes of a plan qualification or tax
exemption issue raised in the “30-day"
letter.

(f) Letters or documents issued after
September 2, 1974. Section 6104(a) (1) (B)
(iv) and this section apply to letters or
documents issued by the Internal
Revenue Service after September 2,
1974, even though the relevant
application for a determination letter or
other initiating correspondence from the
applicant was filed with the Internal
Revenue Service before September 2,
1974.

§ 301.6104{(a)-4 Requirement for 26 or
more plan participants.

(a) Inspection by plan participants. In
the case of a plan, annuity or account
described in § 301.6104{a)-2(b) and
§ 301.6104{a)-3(a) that has fewer than 26
participants, material described in
§§ 301.6104(a)-2 and 301.6104{a)-3 as
open to public inspection is only open to
inspection by a plan participant or the
participant’s authorized representative,
This limitation does not apply, however,
with respect to documents which an
applicant files with respect to a request
for approval of a master, prototype,
pattern or other such plan (see
§ 301.6104{a)-2(b}{3)) or to opinion,
notification or other such letters issued
by the Internal Revenue Service with
respect to such plans (see § 301.6104(a)-
3(a)(3))-

(b) Determining number of plan
participants—{1) In general, For
purposes of determining whether a plan
has fewer than 26 participants, the
number of plan participants will be the
number indicated on the most recent
annual return filed for the plan under
section 6058. Where an annual return
indicates the number of participants
both at the beginning and end of the
plan year, the number indicated on the
return means the number at the end of
the plan year. If no annual return has
been filed for the plan, then the number
of plan participants will be the number
indicated on the most recent application
for a determination letter filed for the
plan. If, however, the number of plan
participants is increased prior to final
Internal Revenue Service action on the
application, the number of plan
participants will be that increased
number.

(2) Decreasing number of plan
participants. If a plan having 26 or more
participants, as indicated on an annual
return or application for a determination
letter, subsequently files an annual
return indicating fewer than 26 plan
participants, then material relating to
the plan which is issued or received by
the Internal Revenue Service after the
date the annual return is filed will be
open to inspection only by plan
participants or their authorized
representatives. Similarly, if a plan
having 26 or more participants as
indicated on an annual return or an
application for a determination letter,
subsequently files an application for a
determination letter which indicates
fewer than 26 plan participants, then
that application and related material as
well as any other material relating to the
plan which is received or issued by the
Internal Revenue Service after the date
of receipt of that application, will be

open to inspection only by plan
participants or their authorized
representatives. In either case, material
open to public inspection pursuant to
the number of plan participants
indicated on previous annual returns or
applications for a determination letter
will remain open to public inspection.

(3) Increasing number of plan
participants. If a plan having fewer than
26 plan participants, as indicated on an
annual return or application for a
determination letter, files a subsequent
return or application indicating 26 or
more plan participants, all the plan's
prior applications and other material
received or issued by the Internal
Revenue Service after September 2,
1974, will be open to public inspection
regardless of the number of plan
participants indicated on any prior
return or application.

(c) Plan participant. Sclely for
purposes of determining who is a plan
participant permitted to inspect material
relating to a plan having fewer than 286
participants, the term "“plan participant”
includes, but is not limited to, former
employees (such as certain retired and
terminated employees) who have a
nonforfeitable right to benefits under the
plan. An individual who is merely a
beneficiary of an employee or former
emplyee is not a plan participant, unless
the individual is a beneficiary of a
deceased former employee and is
receiving benefits or entitled to receive
future benefits under the plan. The term
“plan participant” also includes the
administrator, executor, or trustee of the
estate of a deceased plan participant.
That material may be available for
inspection to an individual under this
paragraph does not constitute a
determination by the Internal Revenue
Service that the individual is a plan
participant for any purpose other than
inspection under section 6104 (a) (1) (B).

(d) Authorized representative.
“Authorized representative” means the
representative of a plan participant
designated by the participant in writing
to inspect material described in
§§ 301.6104(a)-2 and 301.6104(a)-3. The
document designating the authorized
representative must be signed by the
plan participant and must specify that
the representative is authorized to
inspect the material. The document, or a
copy, must be filed with the office of the
Internal Revenue Service in which the
authorized representative is to inspect
the material. A copy which is
reproduced by a photographic process
need not be certified as a true and
corrrect copy of the original.
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§301.6104(a)~5 Withholding of certain
information from public inspection.

(a) Tax exempt organizations—({1)
Trade secrets, patents, processes, styles
of work, or apparatus. An organization
whose application for tax exemption is
open to public inspection under section
6104(a)(1)(A) and § 301.6104{a)-1 may-in
writing request the withholding of
information contained in the application
or supporting documents which relates
to any trade secret, patent, process,
style of work, or apparatus of the
organization. The information will be
withheld from public inspection if the
Commissioner determines that the
disclosure of such information would
adversely affect the organization.
Requests for withholding information
from public inspection should be filed
with the office with which the
organization files the documents
containing the information. The request
must clearly identify the material
desired to be withheld (the document,
page, paragraph, and line) and must
state why the information should not be
open to public inspection. The
organization will be notified of the
Commissioner's determination as to
whether the information will be
withheld from public inspection.

(2) National defense material, The
Internal Revenue Service will withhold
from public inspection any information
which is submitted by an organization
whose application for tax exemption is
open to inspection under section
6104(a)(1) (C) or (D) should not be
included in an application for a
determination letter, supporting
documents, or any other document open
to ingpection under section 6104(a)(1)(A)
and § 301.6104(a)-1, if the Commissioner
determines that public disclosure would
adversely affect the national defense.

(b) Pension and other plans—(1)
Applicant’s exclusion of certain
information. Except as provided in
subparagraph (2) of this paragraph,
information that, in the opinion of the
applicant, is of the type described in
section 6104(a) (1) (B). Accordingly, an
applicant should not include in an
application for a determination letter or
supporting documents confidential
compensation information as described
in subparagraph (4) of this paragraph.
Neither should an applicant include
information relating to any trade secret,
patent, process, style of work or
apparatus, the disclosure of which
would be adverse to the applicant.

(2) Exception for separate document.
The rule that an applicant should
exclude from an application for a
determination letter or other documents
information of the type in section
6104(a) (1) (C) or (D) does not apply—

(i) In the case of the separate schedule
to certain applications for a
determination letter which is provided
for the purpose of setting forth
confidential compensation information
(as described in subparagraph (4) of this
paragraph) which must be submitted by
the applicant,

(ii) If the applicant determines that it
is impossible to provide the Internal
Revenue Service with sufficient
information to support an application for
a determination letter without
submitting what is believed to be
information of the type described in
section 6104(a)(1)(C) or (D), or

(iii) If the Internal Revenue Service
requests that the applicant submit
information of the type described in
section 6104(a)(1)(C) and (D).

In a case described in subdivision (ii) or
(iii) of this subparagraph, the applicant
is to set forth the information in a
document separate from the remainder
of the application for a determination
letter or other documents. The separate
document is to state why the
information is to be withheld from
public inspection under section
6104(a)(1)(C) or (D). If the Internal
Revenue Service has not requested the
information, the separate document is to
also state why it is impossible to
provide the Internal Revenue Service
sufficient information to support the
application for a determination letter
without including information which is
to be withheld. The separate document
should clearly identify the relevant
portion of the application for a
determination letter or other document
(the document, page, paragraph, and
line) to which the information set forth
in the separate document relates. The
Internal Revenue Service will withhold
from public inspection (including
inspection by a plan participant or
authorized representative) information
contained in the separate document if
the Commissioner determines that the
information is in fact information of the
type described in section 6104(a)(1)(C)
or (D), and, in the case of information
relating to any trade secret, patent,
process, style of work or apparatus, the
Commissioner further determines that
disclosure would be adverse to the
applicant.

(3) National defense material. The
Internal Revenue Service will withhold
from public inspection (including
inspection by a plan participant or
authorized representative) any
information which is included in an
application for a determination letter or
supporting documents if the
Commissioner determines that public
disclosure would adversely affect the

national defense. The information will
be withheld whether or not submitted on
a separate document pursuant to
subparagraph (2) of this paragraph.

(4) Confidential compensation
information. If an application for a
determination letter, supporting
document, or related letter or document
referred to in section 6104(a)(1)(B) and
§§ 301.6104(a)-2 and 301.6104(a)-3
contains information (including
aggregate figures) from which an
individual's compensation (including
deferred compensation) may be
ascertained, that information is not open
to public inspection (including
inspection by a plan participant or
authorized representative). Confidential
compensation information includes the
amount of benefit a specific plan
participant may expect to receive at
normal or early retirement age and the
amount of the employer’s contributions
under the plan that may be allocated to
a specific plan participant. However, so
long as a plan has more than one
participant, the amount of benefit
provided under the plan to plan
participants, in general, at normal or
early retirement, age, or the amount of
the employer’s contributions under the
plan that are allocable to plan
participants, in general, does not
constitute confidential compensation
information. Further, a description of the
numbers of individuals covered and not
covered by a plan, listed by
compensation range, does not constitute
confidential compensation information.

§301.6104(a)-6 Procedural rules for
inspection.

(a) Place of inspection; tax exempt
organizations and pension and other
plans. Material relating either to tax
exempt organizations or to pension and
other plans that is open to public
inspection under section 6104(a)(1) and
§ 301.6104(a)-1 through § 301.6104-3 will
be made available for inspection at the
Freedom of Information Reading Room,
National Office, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224, and in
the office of any district director of
internal revenue.

(b) Reguest for inspection—(1) Tax
exempt organizations and pension and
other plans; public inspection. Material
relating to either tax exempt
organizations or pension and other
plans that is open to public inspection
under section 6104(a)(1) and
§§ 301.6104(a)-1 through § 301.6104—(a})-
3 will be available for inspection only
upon request. If inspection at the
National Office is desired, a request
should be made in writing to the
Commissioner of Internal Revenue,
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Attention: Freedom of Information
Reading Room, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224.
Requestes for inspection in the office of
a district director should be made in
writing to the district director's office.
The requests must describe the material
to be inspected in reasonably sufficient
detail so that Internal Revenue Service
personne! can locate the material. If a
tax-exempt organization has more than
one application for tax exemption open
to public inspection, or if a pension or
other plan has more than one
application for a determination letter
open to public inspection, only the most
recent application and related material
will be made available for inspection
unless the request states otherwise.
Further, in the case of a pension or other
plan, only Internal Revenue Service
documents issued or delivered after the
date of the filing of the most recent
application for a determination letter
will be made available for inspection,
unless the request states otherwise.

{2) Pension and other plans;
inspection by plan participant or
authorized representative. As described
in § 301.6104({a)~4, material relating to
plans having fewer than 26 participants
is only open to inspection by a plan
participant or authorized representative.
In the case of such a plan, the rules
described in subparagraph (1) of this
paragraph apply, except that the request
for inspection must be in writing, The
request for inspection must include
satisfactory evidence that the person
requesting inspection is a plan
participant (see § 301.8104(a)-4 (c)) or
an authorized representative of such a
plan participant within the meaning of
§ 301.6104(a)4 (d),

(c) Time and extent of inspection, A
person requesting inspection will be
notified when the material will be made
available for inspection. The material
will be made available for inspection at
times that will not interfere with its use
by the Internal Revenue Service or
exclude other persons from inspecting it.
In addition, the Commissioner or district
director may limit the number of
applications for tax exemption,
applications for a determination letter,
supporting documents, or letters and
documents issued by the Internal
Revenue Service that will be made
available to any person for inspection
on a given date. Inspection will be
allowed only in the presence of an
Internal Revenue Service employee and
only during regular business hours.

(d) Copies. Notes may be taken of the
material open for inspection. Copies
may be made manually or, if a person
provides the equipment,

photographically at the place of
inspection. Photographic copying is
subject to reasonable supervision with
regard to the facilities and equipment
used. A fee will be charged for copies of
the material furnished by the Internal
Revenue Service. Copies will be
certified upon request.

§§ 301.6104-2, 301.6104-3 and 301.6104-4
[Redesignated as §§ 301.6104(b)-1,
301.6104{(c)~1 and 301.6104(d)-1]

Par. 2. Sections 301.6104-2, 301.6104-3
and 301.6104-4 are redesignated
§§ 301.6104(b)-1, 301.6104(c)-1 and
301.6104{d}-1, respectively.
William E. Williams,
Acting Commissioner of Internal Revenue.
[FR Doc. 8040498 Filed 12-20-80; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF LABOR

Office of Pension and Welfare Benefit
Programs

29 CFR Part 2520 s

Proposed Revision of Annual Return/
Reports and Regulations Regarding
Plans Which Participate in a Master
Trust

AGENCY: Department of Labor.

ACTION: Notice of proposed revision of -
annual report forms and annual
reporting regulations.

_ SUMMARY: This document contains

proposed revisions to the Form 5500,
(annual return/report form) filed under
the Employee Retirement Income
Security Act of 1974 (the Act) and a
proposed revision of related employee
benefit plan annual reporting
regulations. If adopted, these revisions
would affect the reporting of financial
information by plans which participate
in a master trust,

DATES: Written comments (at least three
copies) concerning the proposed
revisions must be received by the
Department on or before February 13,
1981, The revisions, if adopted, will be
effective for plan years beginning on or
after January 1, 1981.

ADDRESS: Written comments should be
addressed to “Master Trust”, Office of
Reporting and Plan Standards, Pension
and Welfare Benefit Programs, U.S.
Department of Labor, Room N-4508, 200
Constitution Avenue, N.W., Washington,
D.C. 20216.

FOR FURTHER INFORMATION CONTACT:
John Christensen, Pension and Welfare
Benefit Programs, U.S. Department of
Labor, Washington, D.C. 20218, (202)
523-8684 or Roger Thomas, Office of the

Solicitor, Plan Benefits Security
Division, U.S: Department of Labor,
Washington, D.C. 20210, (202) 523-8602.
These are not toll free numbers.

SUPPLEMENTARY INFORMATION: Notice is
hereby given that the Department has
under consideration proposed revisions
to 29 CFR 2520.103-1, relating to the
contents of the annual report, Form 5500
(annual return/report), and instructions
thereto. The annual return/report
provides financial information regarding
an employee benefit plan to the
Department of Labor (the Department)
and the Internal Revenue Service. The
plan administrator must make the
annual return/report available for
examination by plan participants and
beneficiaries.

The proposed revisions relate to the
treatment of plans participating in
master trusts for annual reporting
purposes. Generally, a master trustis a
trust maintained by certain financial
institutions to hold the assets of several
plans that are all sponsored by a single
employer or by several employers which
are under common control, The
Department has been advised that when
the assets of several plans are combined
in a single master trust, significant
economies in recordkeeping and asset
management expenses can often be
achieved.

The Department’s annual reporting
requirements are set forth at 23 CFR
2520.103-1 et seq. In accordance with
these regulations plans generally file
annual reports on Forms of the 5500
Series (Forms 5500, 5500-C, and 5500-K).
The annual report includes financial
statements, which include a statement
of assetsand liabilities (Item 13 of Form
5500) and a statement of income,
expenses and changes in net assets
(Item 14 of Form 5500). Plan assets,
liabilities, income and expenses are
grouped in categories and sub-categories
(“line items”). In general, the
instructions to the forms currently
require that if the assets of two or more
plans are maintained in one trust (as in
the case of a master trust), the statement
of assets and liabilities and the
statement of income, expenses, and
changes in net assets should be
completed by entering the allocable
portion of each line item for the plan in
question, *

The department has received
correspondence from representatives of
banks and the banking industry with
regard to the treatment of master trusts

"This rule does not apply with respect to common
or collective trusts, See 20 CFR 2520,103-3.
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for annual reporting purposes.? This
correspondence has generally expressed
the view that the current method of
reporting is confusing and presents
financial information relating to a plan's
participation in a master trust in a
manner which they characterize as
misleading. These letters have generally
recommended that a plan which
participates in a master trust report the
value of the plan's interest in the master
trust as a single asset under item 13, and
that the plan's share of earnings and
realized and unrealized gains and losses
of the master trust be reported as a
single figure representing the increase or
decrease in the value of the plan's
interest in the master trust under item
14. With respect to'the schedules of
assets held for investment, loans or
leases in default or classified as
uncollectable, party in interest
transactions and reportable transactions
required in item 22(a), the banking
representatives have generally
recommended that such schedules be
filed by the master trust, instead of by
individual plans.

Upon consideration of these
comments, the Department is proposing
revisions to the forms and the
regulations to obtain financial
information from plans which
participate in a master trust in a manner
which the Department believes more
accurately reflects the financial
condition of each plan participating in
the master trust. The Department
expects that the revisions will reduce or
eliminate uncertainty on the part of the
public as to the reporting requirements
for such plans. The propoesed revisions,
which largely utilize the concepts
suggested by the commentators with
certain modifications, are described
below.

Investment Accounts

According to representatives of banks
serving as rustees of master trusts,
master trusts commonly include various
types of investment funds in which
assets of participating plans are pooled
for investment purposes, such as equity
funds, real-estate funds, bond funds, and
money-market funds. These pooled
investment funds within the master trust
may be managed by the trustee or by
other investment managers. Under some
master trusts, the assets of the plans
participating in the master trust must be
allocated among these investment funds

2 Letters received by the Departmen! regarding
the treatment of master trusts under the regulations
are available for public inspection in the Public
Documents Room of Pension and Welfare Benefit
Programs, U.S, Department of Labor, Room N—4677,
200 Conslitution Avenue, N.W., Washington, D.C.
20216,

in such a manner that each plan has the
same percentage interest in each pooled
investment fund within the master trust
as in the master trust as a whole. Other
master trusts, however, permit
fiduciaries of each plan, such as the
plan’s investment committee, to specify
the portion of the plan's interest in the
master trust to be allocated to each
separate fund within the master trust.
Thus, for example, such fiduciaries may
direct that 60% of the plan’s interest in
the master trust be allocated to the
master trust's equity fund, 30% to the
master trust’s bond fund, 10% to the
master trust's real-estate fund, and
nothing to the master trust's money-
market fund. If each plan's assets are
allocated in this manner, each plan will
ordinarily have a different percentage
interest in each pooled fund and in the
master trust as whole. Moreover, many
master trusts permit separate assets to
be held and managed by the master
trust outside of any pooled investment
fund, for the benefit of one or more (but
not necessarily all) participating plans.

Under many master trusts, therefore,
the plan’'s percentage interest in the
master trust as a whole does not
necessarily bear any relationship to the
plan's intérest in each separate pooled
fund and each separate asset within the
master trust. Thus, in order to determine
accurately the share of each item of
assets, liabilities, income, expense, etc.
Allocated to the plan from the master
trust, it is necessary to know relevant
financial information for each pooled
investment fund and each separately
held asset in the master trust, as well as
each plan’s percentage or dollar interest
in each pooled investment fund and
each separately held asset. Accordingly,
the Department is proposing revisions
which, if adopted, would provide that
the bank, trust company, or similar
institution maintaining the master trust
shall complete such information for each
participating plan.

In the proposed instructions, the term
“investment account” is used to mean
both pooled investment funds and
separalely held assets in the master
trust. Each of the following would be
treated as a separate investment
account: (1) each pool of assets such
that each plan has the same fractional
interest in each asset in the pool and
each plan is unable to dispose of its
interest in any asset in the pool without
disposing of its interest in the pool, and
(2) each asset held in the master trust
which is not part of such a pool of
assets. Thus, every asset held in the
master trust would be considered to be
held in an investment account. An
investment acccount, therefore, could

consist of a pool of assets, such as the
pooled funds typically maintained in
master trusts, or of a single asset. Any
asset which is “dedicated” to a single
plan or to several plans (i.e., an asset
held exclusively for the benefit of such
plan or plans apart from any pool of
investments) would itself be treated as
comprising a separate investment
account, In the case of a master trust in
which each plan has the same
percentage interest in each pooled
investment fund (and in each separate
asset, if any), the definition of
“investment account”; would permit all
of the assets in the master trust to be

. viewed as a single pool of assets

appropriate for treatment as a single
investment account.

A principal feature of the proposed
reporting revisions would be that
detailed financial information would be
provided with respect to each
investment account maintained within
the master trust, as explained more fully
below. By contrast with current
requirements, it would not be necessary
to determine the plan's allocable share
of each line item of Form 5500 for assets
held in the master trust.

Assets and Liabilities

The current value of a plan's interest
in a master trust at the beginning and
end of the plan year would be reported
in item 13(c)(x) of Form 5500. The value
of the plan’s interest in a master trust
would be the sum of the net values of
the plan's interest in each master trust
investment account. No other
information regarding the assets held in
the master trust and liabilities '
attributable to those assets would be
reported in item 13 of the plan's Form
5500.

Detailed information on assets held in
the master trust would be provided with
respect to each master trust investment
account in a statement in the format of
item 13, showing the assets and
liabilities of the investment account at
the beginning and end of the most recent
fiscal year of the investment account.

Income, Expenses and Changes in Net
Assetls

In item 14{n)(ii) of the plan's Form
5500, the net investment gain (or loss)
allocated to the plan from all master
trust investment accounts for the plan
vear would be reported. This figure
would be determined by adding together
all net investment gaing allocated to the
plan for the plan year and by
subtracting from that sum any net
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investment losses allocated to the plan
for the plan year.? :

A separate schedule would list each
master investment account in which the
plan has an interest and would show the
net investment gain (or loss) allocated to
the plan from each such master trust
investment account for the plan year.

A statement prepared for each
investment account would report, in the
format of item 14, the income, expenses
and change in net assets and net
increase (decrease) in net assets of the
investment account during the most
recent fiscal year of the investment
account,

Any expenses which are incurred by
the plan in connection with the master
trust but which are not subtracted from
the gross income of one of the master
trust investment accounts in determining
the net increase (decrease) in net assets
of such investment accounts would be
reported in item 14(j) or (k) of the plan’s
Form 5500.

Fees, Commissions or Other
Compensation

Item 12 of the plan's Form 5500 would
include the plan's share of amounts of
compensalion paid during the plan year
to the trustee of the master trust and to
persons providing services to the master
trust, if such compensation is not
subtracted from the gross income of any
investment account in determining the
investment account’s net increase
(decrease) in net assets. Any amounts of
compensation paid to persons providing
services to an investment account which
are subtracted from the gross income of
the investment account in determining
the net increase (decrease) in net assets
of the investment account would be
reported in a statement prepared for the
investment account in the same format
as item 12 of Form 5500.

Item 22(a) Schedules

Schedules of the information specified
in item 22(a) (i.e., party in interest
transactions, assets held for investment,
loans and leases in default or classified
as uncollectable and reportable
transactions) would, if appropriate, be
completed for each investment account.

?The net investment gain (or loss) allocated to the
plan from each investment account for the plan year
would be determined by subtracting the value of the
plan's interest in the investmen! account at the
beginning of the plan year from the value of the
plan‘s interest af the end of the plan year and by
adjusting thal difference to eliminate the effect of
any transfers of assets into or out of the investment
account by the plan (i.e., by subtracting any such
transfers into the investment account and by adding
transfers out of the investment account).

Plan Holdings in Both Master Trusts and
Other Funding Media

If some plan assets are held in a
master trust and other plan assets are
held in other funding media, all
applicable lines in items 12, 13, 14, and
22(a) of Form 5500 must be completed to
report information regarding the plan
assets held in the other funding media.
for example, if a plan invests all of its
funds in master trust except cash
temporarily deposited in a checking
account held in a separate trust to pay
administrative expenses unrelated to the
master trust (such as the accountant's
fee or charges for disclosing plan
information to participants and
beneficiaries), information regarding
such cash must be shown in the annual
report in addition to information
regarding plan assets held in the master
trust.

Proposed Regulation

The revisions to Form 5500 would be
accompanied by a regulation, which is
proposed in this document (29 CFR
§ 2520.103-1(e)), and which would
require the plan administrator of a plan
participating in a master trust to follow
the instructions to Form 5500 regarding
master trust. Corresponding revisions
are proposed to § 2520.103-1(c).

Filing of Reports

Under the proposed regulation, a plan
participating in a master trust, including
a plan which would normally file a Form
5500-C or 5500-K, * would be required to
file form 5500, in order to ensure
uniformity of reporting among all plans
participating in a single master trust, It
is contemplated that the instructions to
Forms 5500-C and 5500-K would be
modified by adding a statement to the
effect that those forms should not be
used for filing the annual report for
plans participating in a master trust.
However, the plan administrator of a
plan covering fewer than 100
participants at the beginning of the plan
year is not required to engage an
accountant to examine the financial
statements of the plan or to include
within the annual report a report of such
accountant. (Since such plan is required
to file Form 5500 because it participates
in & master trust, the plan is not deemed
to be making an election under 29 CFR
2520.103-1(d); therefore, the waiver of
the accountant's examination and
report, provided by § 2520.104-46,
applies to the plan),

' Forms 5500-C and 5500-K contain abbreviated
financial statements of assets and liabilities and
statements of income, expenses and changes in net
assels.

Under the proposal, the trustee of a
master trust would furnish to the plan
administrator of a plan participating in
the master trust copies of the required
statements, schedules and other
information relating to the master trust
investment accounts as specified in the
instructions and would file these
documents directly with the
Department. It is the Department's
opinion that the information required to
be provided for each plan by the trustee
of the master trust constitutes a part of a
plan’s annual report for purposes of
satisfying a plan's disclosure obligations
to participants and beneficiaries.® The
required information would be filed with
the Department no later than the earliest
date on which Form 5500 must be filed
for any plan participating in the master
trust. The Department believes that the
direct filing of master trust information
in this manner would eliminate
duplicative reporting and would provide
financial information on such plans in a
more useful form. The annual report of a
plan participating in the master trust
would be filed by the plan administrator
in accordance with the "General
Instructions” provided on Form 5500.

Arrangements Other Than Master Trusts

Under the proposals contained in this
document, annual reporting along the
lines described above would be limited
to plans participating in master trusts.
Although the Department is aware that
arrangements other than master trusts
may exist in which assets of more than
one plan are pooled for investment
purposes, it does not have an adequate
factual basis for expanding the scope of
the master trust proposals to cover plans
participating in such arrangements.
Special rules are currently provided in
29 CFR § 2520.103-3 for plans
participating in common or collective
trusts, in § 2520.103-4 for plans
participating in insurance company
pooled separate accounts meeting
specified requirements, and in
§ 2520.103-21 and § 2520.103-43 for
plang participating in certain group
insurance arrangements. Furthermore,
the instructions for Forms 5500 and

5500-C provide special reporting

instructions, in the section entitled

#Section 104(b)(2) of the Act gives any plan
participant or beneficiary the right to examine the
plan's latest annual report at the plan
administrator’s principal office and such other
places as may be necessary to make available all
pertinent information to all participants. Further.
section 104(b)(4) gives any plan participant or
beneficiary the right to receive, upon his or her
written request, a complete copy of the plan’s latest
annual report. The plan administrator may make a
reasonable charge to cover the costs of furnishing
such copy. [See also 28 CFR § 2520.104b-1 and
§ 2520.104b-30).
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"Type of Filer", for a single plan of a
controlled group of corporations or
trades or businesses under common
control, a multiemployer plan, a
multiple-employer-collectively-
bargained plan, and a multiple-employer
plan (other).

The Department invites comments
regarding appropriate reporting methods
for multiple plan arrangements which
are not entitled to follow any of the
reporting methods or instructions
mentioned in the preceding paragraph «
and which do not involve master trusts.
Such comments should include a
detailed explanation of both the form
and operation of any such other multiple
plan arrangement. Suggestions for
special reporting methods for any other
multiple plan arrangement will be
considered separately from the subject
proposal for plans participating in
master trusts.

Drafting Information

The principal authors of these
proposed revisions are Miriam Freund of
the Pension and Welfare Benefit
Programs and Roger Thomas of the Plan
Benefits Security Division, Office of the
Solicitor, Department of Labor.
However, other persons in the
Department of Labor and in the Internal
Revenue Service participated in
developing the proposed revisions, both
on matters of substance and style.

Proposed Revisions of Annual Return/
Reports and of Annual Reporting

Regulation

1. In consideration of the matters
discussed above, it is proposed to
amend § 2520.103-1 of Title 29 of the
Code of Federal Reglations by revising
paragraph (c) and adding a new
paragraph (e) to read as set forth below.

§ 2520.103-1 Contents of the annual
report.

(c) Contents of the annual report for
plans with fewer than 100 participants.
Except as provided in paragraphs (d)
and [e) of this section and in
§§ 2520.10443 and 2520.104a-8, the
annual report of an employee benefit
plan which covers fewer than 100
participants at the beginning of the plan
year shall be Form 5500-C “Return/
Report of Employee Benefit Plan (with
fewer than 100 participants)” or 5500-K
“Return/Report of Employee Pension
Benefit Plan for Sole Proprietorships and
Partnerships (with fewer than 100
participants and at least one owner-
employee]”, or 5500-R “Registration
Statement of Employee Benefit Plan
(with fewer than 100 participants).” See

the section headed “What to File” in the
instructions to these forms.

* - - . *

(e) Plan which participate in a master
trust. The plan administrator of a plan
which participates in a master trust
shall file an annual report on Form 5500
in accordance with the specific
instructions relating to master trusts on
Form 5500 and instructions thereto. A
master trust is a trust which is
maintained by a bank, trust company, or
similar institution regulated, supervised,
and subject to periodic examination by
a State or Federal agency, and which
contains only assets of more than one
plan of a single emplayer or more than
one plan of several employers, all of
which are members of a controlled
group of corporations or trades or
businesses under common control (as
defined in section 414(b) and (c) of the
Internal Revenue Code).

(2) It is proposed to amend the annual
return/report (Forms 5500, 5500~C, and
5500-K) and instructions thereto in the
manner described below.

I. Revisions to Form 5500

Add new sub-item 13(c)(x) “Value of
Interest in Master Trust” and renumber
current 13(c)(x) and 13(c)(xi) as 13(c)(xi)
and 13(c)(xii) respectively.

Add new sub-item 14(n])(ii) *‘Net
investment gain (or loss) from all master
trust investment accounts"”, Renumber
current sub-item 14(n)(ii) (“Other
changes") as 14(n)(iii).

II. Revisions to Instructions for Form
5500

[Insert at the end of “A. What to File"
under “General Instructions™.]

Plans Participating in Master Trust(s)

A. Definitions and General Information.

For purposes of this form, a master trust is
deemed to exist where the assets of more
than one plan of a single employer or more
than one plan of several employers, all of
which are members of a single controlled
group of corporations or trades or businesses
under common control {as defined in section
414(b) and (c) of the Code) are held in trust
maintained by a bank, trust company, or
similar institution regulated, supervised, and
subject to periodic examination by a State or
Federal agency.

For purposes of this form, the assets of a
master trust are considered to be held in one
or more “investment accounts". A master
trust investment account may contain & pool
of assets or a single asset. Each pool of assets
held in a master trust must be Ireated as a
separate master frust investment account if
each plan which has an interest in the pool
has the same fractional interest in each asset
in the pool as its fractional interest in the
entire pool, and if each such plan is unable to
dispose of its interest in any asset in the pool
without disposing of its interest in the pool. A

master frust may also contain assets which
are not held in such a pool. Each such asset
must also be treated as a separate master
trust investment account.

Financial information must generally be
provided with respect to each master trust
investment account as specified in Part C,
“Reporting Information Relating to Master
Trusts and Master Trust Investment
Accounts," below.

Each plan participating in a master trust
must file Form 5500, regardless of the number
of participants in the plan. If such a plan
covers fewer than 100 participants at the
beginning of the plan year, the accountant’s
examination and report described in section
103(a)(3)(A) of the Act is not required (see 29
CFR 2520.104-46).

B. Reporting Information Relating to the
Individual Plan 1. In item 12 include the
plan’s share of amounts of compensation for
services paid during the plan year to the
master trustee and to persons providing
services to the master trust if such
compensation is not subtracted from the
gross income of any master trust investment
account in determining the net investment
gain (or loss) from the investment account
(see B6, below). Amounts of compensation
subtracted from investment account gross
income in determining the net investment
gain (or loss) from the investment account
must be reported on separate schedules (see
1C3, below).

2. Enter the current value of the plan's
interest in the master trust at the beginning of
the plan year and at the end of the plan year
on line 13(c)(x). The value of the plan's
interest in a master trust is the sum of the net
values of the plan's interests in master trust
investment accounts. The net values of such
interests are obtained by multiplying the
plan's percentage interest in each master
trust investment account by the net assets of
the investment account reported in the
applicable column of the “net assets” line
item of the statement of assets and liabilities
filed for the investment account (see JC4,
below). If some plan funds are held ina
master trust and other plan funds are held in
other funding media, complete all applicable
sub-items of item 13 with regard to assets
held in other funding media.

3. In sub-items 14 (d), (e). (f), (i), (), (k). and
(n)(i). do not report earnings, expenses, gains
or losses, and unrealized appreciation or
depreciation which were included in
computing the net investment gain (or loss)
from any master trust investment account.
(See §B86, below, for explanation of net
investment gain (or loss) from master trust
investment account). If some plan funds are
held in a master trust and other plan funds
are held in other funding media, complete all
applicable sub-items of item 14 to report plan
earnings, expenses, gains or losses, and
unrealized appreciation or depreciation
relating to the other funding media,

4, In sub-item 14(j), report all
administrative expenses (by specified
category) paid by or charged to the plan
which were not subtracted from the gross
income of a master trust investment account
in determining the net investment gain (or
loss) from the investment account (see {B6,
below).
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5. Enter insub-item 14(n)(ii) the net
investment gain (or loss) allocated to the plan
for the plan year from all master trust
investment accounts. The net investment gain
(or loss) allocated to the plan for the plan
year from &ll master trust investment
accounts is obtained by subtracting any net
investment losses allocated to the plan from
master trust investment accounts from the
sum of net investment gains allocated to the
plan from master trust investment accounts,
The net investment gain (or loss) allocated
from each master trust investment account is
reported on a separate schedule (see [B6,
below).

6. State the name of the master trust used
in the master trust's filing with the
Department of Labor (see Part C, below).
Attach a list of each master trust investment
account in which the plan has an interest. In
tabular format show the plan's fractional
interest, in the form of a percentage, in each
investment account at the beginning of the
plan year and at the end of the plan year; the
total amount of transfers to the investment
account, and the total amount of transfers
from the investment account, by the plan
during the plan year; and the net investment
gain (or loss) allocated to the plan for the
plan year from the investment account. The
net investment gain (or loss) allocated to the
plan for the plan year from the investment
account is equal to:

—the current value of the plan’s interest in
the investment account at the end of the plan
year, minus:

—the current value of the plan’s interest in
the investment account at the beginning of
the plan year, plus

—any amounts transferred out of the
investment account by the plan during the
plan year, minus

—any amounts transferred into the
investment account by the plan during the
plan year,

7. Do not complete sub-item 22(a) if all plan
funds are held in master trusts. If some plan
funds are held in master trusts and other plan
funds are held in other funding media,
complete sub-item 22(a) to report information
relating to the other funding media. In such
cases, complete item 22(a)(v) only with
respect to transactions involving assets of the
plan which are not held in & master trust. In
determining the 8 percent figure, donot
include the value of plan assets held In the
master trust in the current value of the plan's
assets at the beginning of the plan year. Do
not report acquisitions or dispositions of
interests in a master trust in sub-item
22{a)(v). (See 1C6, below, with respect to
information that must be included concerning
each master trust investment account.)

C. Reporting Information Relating to Master
Trusts and Master Trust Investment
Accounts

For each plan participating in the master
trust, the bank, trust company or similar
institution maintaining the master trust shall
furnish to the plan administrator and file
directly with the Department of Labor the
information described below. Each of the
required statements and schedules should
indicate the name of the plan, the sponsor's
employer identification number, and the three

digit plan number. The required information
shall be filed with the Department of Labor
by mailing it to: Master Trust, Office of
Reports and Disclosure, Pension and Welfare
Benefit Programs, U.S. Department of Labor,
200 Constitution Avenue, N.W., Washington,
D.C. 202186, The required information must be
filed with the Department no later than the
earliest date on which Form 5500 must be
filed for any plan participating in the master
trust.

1. The name and fiscal year of the master
trust and the name and address of the master
trustee.

2. A list of all plans participating in the
master trust, showing each plan's name and
its percentage interest in each master trust
investment account as of the beginning and
end of the most recent fiscal year of the
investment account.

3. A statement, in the same format as item
12 of Form 5500, for each master trust  °
investment account, showing amounts of
compensation paid during the most recent
fiscal year of the investment account to
persons providing services with respect to the
investment account and subtracted from the
gross income of the investment account in
determining the net increase (decrease) in net
assets of the investment account (see §C5,
below).

4. A statement in the same format as item
13 of Form 5500, for each master trust
investment account, showing the assets and
liabilities of the investment account at the
beginning and end of the most recent fiscal
year of the investment account.

5, A statement in the same format as item
14 of Form 5500 for each master trust
investment account, showing the income,
expenses, changes in net assets, and net
increase (decrease) in net assets of each such
investment account during the most recent
fiscal year of the investment account. In
place of sub-items (a), (b), and (c) of item 14,
show all transfers of assets into the
investment account by participating plans. In
place of sub-item (h) of item 14, show all
transfers of assets out of the investment
account by participating plans. Do not
complete sub-item 14{n)(ii).

6. Schedules in the format set forth in the
instructions to item 22 of Form 5500, of the
following items with respect to each master
trust investment account for the most recent
fiscal year of the investment account: assets
held for investment, nonexempt party in
interest transactions, defaulted or
uncollectable loans and leases, and 3 percent
transactions involving assets in the
investment account. The 3 percent figure
shall be determined by comparing the current
value of the transaction at transaction date
with the current value of the investment
account assets at the beginning of the fiscal
year of the investment account.

111, Revisions to Instructions for Form
5500-C

1. [Insert at the end of the first
sentence under “A. What to File" under
“General Instructions';]

* * * and for each plan, regardless of the

number of participants, which participants in
a master trust. See “A. What to File" under

"General Instructions” in the instructions for
Form 5500, for detailed filing information for
plans participating in master trusts. (An
accountant's examination and report is not
required for a plan which meets the
requirements of 29 CFR § 2520.104-46 and
which participates in a master trust.)

2, [Insert at end of second paragraph
under “A. What to File” under "General
Instructions™;]

Exception: Plan participating in master
trusts must file Form 5500, as noted in the
preceding paragraph, rather than Form 5500~
o

IV. Revisions to Instructions for Form
5500-K

[Insert at end of first paragraph under
"A. What to File"” under “General
Instructions"]

Exception: A plan that participates in a
master trust must file Form 5500, regardless
of the number of participants in the plan;
Form 5500-K should not be filed for such
plan. See “A. What to File” under “General
Instructions” in the instructions for Form
5500, for detailed filing information for plans
participating in master trusts. (An
accountant's examination and report is not
required for a plan which meets the
requirements of 29 CFR 2520.104-48 and
which participates in a master trust.)

Signed at Washington, D.C. this 23rd day of
December, 1980.

Ian D. Lanoff,

Administrator, Pension and Welfare Benefit
Programs, Labor-Management Services
Administration, U.S. Department of Labor.
[FR Doc. 80-40554 Filed 12-24-80; 9:02 am)

BILLING CODE 4510-25-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 935

Surface Coal Mining and Reclamation
and Enforcement Under Federal
Program for Ohio

AGENCY: Office of Surface Mining
Reclamation and Enforcement,
Department of the Interior.

ACTION: Notice of intent to prepare
Federal Program, Suspension of Ohio
schedule for State program
resubmission, and Notice of public
comment period.

SuUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM)
was advised by the State of Ohio of the
existence of injunctions enjoining the
State from resubmitting its State
regulatory program to the Department of
the Interior for a period of one year.
Accordingly, the Secretary of the
Interior is temporarily suspending the
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Ohio schedule for resubmission and is
initiating action to prepare a Federal
program for the regulation of surface
coal exploration, mining and
reclamation on non-Federal and non-
Indian lands in Ohio. The Federal
program will not be implemented before
December 1, 1981, unless the injunctions
cease to remain in effect or are no
longer determined effective under
Section 503(d) of the Surface Mining
Control and Reclamation Act of 1977, 30
U.S.C. 1201, ef seq. In any event, Ohio
will be given the opportunity to resubmit
a State program before a Federal
program is implemented. If Ohio does
resubmit, the program will be reviewed
in accordance with the Secretary’s
regulations. A Federal program will be
implemented only if the State fails to
resubmit, or if the resubmitted program
is disapproved. Public comment is also
being sought on the preparation of a
Federal program for Ohio and on Ohio’s
actions under the interim program.
DATE: Public comments must be received
by OSM by 5:00 p.m., January 29, 1981.
ADDRESS: Information and comments
should be sent to: Office of Surface
Mining, Room 153, South Interior
Building, 1951 Constitution Avenue,
N.W., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Carl C. Close, Assistant Director, OSM,
State and Federal Programs, 1951
Constitution Avenue, NW,, U.S.
Department of the Interior, Washington,
D.C. 20240, (202) 343-4225. ‘
SUPPLEMENTARY INFORMATION: Under
the Surface Mining Control and
Reclamation Act of 1977 {the “Act"), a
State which seeks to regulate surface
coal mining and reclamation operations
within its borders may apply to the
Secretary of the Interior for approval of
a State program. In order for a program
to be approved, a State must develop a
program that contains laws and
regulations which are consistent with
the Act and the regulations of the
Secretary of the Interior. The Act says
that once a State makes a program
submission, the Secretary of the Interior
has six months in which to consider the
State’s application. At the end of that
six-month period the Secretary has to
decide whether to approve,
conditionally approve, approve in part
and disapprove in part, or completely
disapprove the State program
submission. If the Secretary partially or
completely disapproves the State
program submission, the State, under
normal conditions, has sixty days to
revise and resubmit its program. The
statute then gives the Secretary sixty
days to consider the resubmitted
program and to make a final decision. If,

after the end of this ten month period,
the Secretary is unable to approve or
conditionally approve the State
Program, he is required to promulgate a
Federal program.

As announced in the October 1, 1980,
Federal Register notice, 45 FR 64962, the
Secretary of the Interior reviewed the
State of Ohio's initial program
submisgsion and disapproved that
program. Ohio had until December 1,
1980, to resubmit a revised program.

In a letter dated November 26, Charles
E. Call, Chief of the Division of
Reclamation, Ohio Department of
Natural Resources, informed the Office
of Surface Mining that the Ohio
Department of Natural Resources was
enjoined on November 24, 1980, by the
Common Pleas Court of Franklin
County, Ohio, and on November 25,
1980, by the Common Pleas Court of
Belmont County, Ohio, from
resubmitting to the Office of Surface
Mining a State program for the
regulation of surface coal mining and
reclamation operations. Ohio did not
resubmit a program by the December 1,
1980 deadline.

Section 503(d) of the Surface Mining
Control and Reclamation Act provides:

. « « [T]he inability of State to take any
action the purpose of which is to prepare,
submit or enforce a State program, or any
portion thereof, because the action is
enjoined by the issuance of an injunction by
any court of competent jurisdiction shall not
result * * * in the imposition of a Federal
Program. Regulations of the surface coal
mining and reclamation operations covered
or to be covered by the State program subject
to an injunction shall be conducted by the
State pursuant to Section 502 of this Act, until
such time as the injunction terminates or for
one year, whichever is shorter, at which time
the requirements of Section 503 and 504 shall
again be fully applicable.

The Secretary has completed all the
actions in the review of the Ohio State
program that can be done without
further participation by the State of
Ohio. Because the Secretary of the
Interior has received notification that
the State of Ohio is enjoined from taking
further formal action, the Secretary is
temporarily suspending the State
program approval process for Ohio as of
November 24, 1980 (the date of the first
injunction), which was the 54th day of
the 60 days that Ohio had for
resubmission.

The effect of this action is that federal
enforcement of the interim program
requirements, e.g., two federal
inspections per year of each mine or
regulated facility, will continue until the
injunctions are lifted, expire, or are
determined not to invoke the operation
of Section 503(d). Since the Act allows

the state access to its reserved portion
of the Abandoned Mine Land Fund only
after it has achieved regulatory primacy,
Ohio's access to the Fund must be
delayed. The amount currently reserved
for Ohio is $15,652,069.98.

The Secretary has considered various
options in rescheduling Ohio's state
program approval process. First,
because the 60 day resubmission period
expired on December 1, 1980, and
because the injunctions give Ohio more
time than the 60 days normally allowed,
Ohio could be required to resubmit its
state program on the day the injunctions
are lifted. However, an immediate
deadline for resubmission after the
injunctions are lifted appears abrupt
and would ignore the fact period when
the first injunction was issued. Second,
Ohio could be given 80 days after the
lifting of the injunctions to resubmit its
state program. However, 60 additional
days appears excessive, because (1)
Ohio has already had 54 days to develop
its resubmission, (2) it would be unfair
to other states which only had 60 days
to resubmit and (3) the operation of the
injunctions has already given Ohio
considerably more time than the normal
60 days to develop an acceptable
program. Third, Ohio could be given the
amount of time it hads remaining to
resubmit its program, six days. This
would take into account the time Ohio
already had for resubmission, would be
fair to other states involved in the
process, and would be a reasonable
deadline for the state to meet.

The Secretary has chosen the third
option. Beginning on November 24, 1981,
or, if the injunctions are lifted or
determined to be ineffective before that
date, then on the date when the
injunctions are lifted or deemed
ineffective, Ohio will have six days to
resubmit an acceptable program. In any
event, the deadline for Ohio's
resubmission will not be later than
November 30, 1981. The Secretary will
make every effort to notify Ohio by
letter prior to that date for resubmission
in order to assist Ohio in meeting the
deadline.

The legislative history of Section
503(d) indicates that its purpose is to
avoid penalizing states which make
good faith efforts to comply with the Act
but are prevented by court action from
achieving full compliance. Where,
however, attendant circumstances lead
the Secretary to determine that an
injunction does not invoke the operation
of Section 503(d), or that the State has
failed to make a good faith effort to
comply with the Act, the Secretary will
not suspend the statutory timetable for
state programs beyond the date of such
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determination. The Secretary has not yet
determined, at this time, whether
Section 503(d) is applicable in Ohio. The
Secretary is reviewing the
circumstances under which the
injunctions were entered and the
jurisdictional competence of the state
courts to hear the matter. The Secretary
believes that the delay and relief
available under Section 503(d) is limited
to those States which are seeking in
good faith to prepare and adopt a
permanent surface coal mining and
reclamation program. Section 503 is not
meant to be used as an artifice or device
to avoid the requirements of the Surface
Mining Act.

Section 503(d) does not provide
general authority to extend the statutory
timetable established under that Act.
Accordingly, the Secretary requests
public comment on the issues bearing
upon the applicability of Section 503(d)
in Ohio. If, after review, the Secretary
determines that Section 503(d) is
inapplicable to Ohio under the
circumstances, Ohio will have six days
from the date of such determination
within which to resubmit an acceptable
state program. If it fails to do so, the
Secretary will implement a Federal
program for Ohio in accordance with
Section 504 of the Act. Until a
determination is made, the Secretary
will presume that Section 503{d) applies,
and thus will suspend the running of the
resubmission period provided by
Section 503(c). However, the Secretary
expressly reserves that right to take
appropriate action if he concludes that
the circumstances surrounding the entry
of the injunctions warrant doing so.

Section 503(d) also requires a State
which is subject to an injunction
prohibiting resubmission of a state
program o regulate surface coal mining
and reclamation operations pursuant to
Section 502 of the Act (the interim
program) until such time as the
injunction terminates or until one year
after the injunction is entered,
whichever comes first. The Secretary
construes Section 503(d) of the Act to
authorize implementation of a Federal
program if a State fails to implement
Section 502 during the term of an
injunction, Thus, while the Secretary
fully endorses the intent of Congress to
have the State assume regulatory
primacy under the Act, he also is
required to implement a Federal
program in cases where that becomes
necessary because of a State's failure to
carry out its responsibilities under
Section 502.

Consequently, the Secretary is also
examining the compliance by the State
of Ohio with Section 502 of the Surface

Mining Control and Reclamation Act
and the interim program regulations
issued by the Department of the Interior
related to Section 502 (42 FR 62639,
December 13, 1977). Within the next
three months and after receipt or public
comments and completion of this
preliminary analysis, the Secretary will
decide what further steps are necessary
and should be taken. At that time, he
may conclude that there is no basis for
further examination because the State of
Ohio is adequately enforcing the
requirements of Section 502 of the Act;
alternatively, he may decide there is the
need for a public hearing or additional
public comment. If the Secretary
ultimately determines there is a lack of
compliance, he will recommence the
State program review process after
appropriate notice to Ohio.

One additional effect of the
injunctions, if they run a full year, is to
delay the permanent program in Ohio
for a period of approximately eight to
twelve months beyond that applicable
to most other States in the country. In
addition, if Ohio is ultimately
unsuccessful in obtaining approval of its
program, the Secretary will then have to
adopt a Federal program for that State.
This could cause an additional delay of
six months or more if the process for
adoption of the Federal program were
delayed until after the injunctions are
lifted.

To reduce the potential delay in the
application of the permanent surface
coal mining reclamation program in
Ohio if a Federal program becomes
necessary, the Secretary has decided to
begin preparation of a Federal program
for Ohio within the next three months,
This action is considered necessary both
to reduce the time during which the
environmental objectives established by
Congress are not fully achieved because
a permanent program has not been
implemented and to reduce the potential
for competitive economic disadvantages
among states because implementation of
permanent programs in the different
states are unlikely to be concurrent. The
Secretary will not actually implement
this program until Ohio either fails to
meet the six day deadline to resubmit its
program or resubmits but fails to obtain
approval of its program.

In the meantime, the Secretary has
instructed the Director of the Office of
Surface Mining to make every effort
during the period of the injunctions to
accomplish the following: (1) work with
the State toward correcting the
remaining deficiencies in its proposed
program to the extent the State can
participate in such an effort, given the
existence of the injunctions; (2) ensure

that the Federal enforcement program
under Section 502 is diligently pursued
in order to obtain compliance with the
provisions of the Act and the interim
program regulations; and (3) determine
whether Ohio is adequately carrying out
its responsibilities under Section 502 of
the Act.

A major purpose of this notice is to
seek public comment on preparing a
Federal program in Ohio and to receive
specific suggestions for how the
Secretary of the Interior ought to adopt
or modify the permanent program
regulations to meet the local conditions
in the State of Ohio. Section 504(a) of
the Act and 30 CFR 736.22(a)(1) require
that each Federal program consider the
nature of the topography soils, climate
and biological, chemical, geological,
hydrological, agronomic and other
physical conditions of the State
involved. For important information, the
reader is referred to “General
Background on the Permanent Program'
and “Criteria for Promulgating Federal
programs" previously published in the
Federal Register on May 18, 1980 (45 FR
32328). That notice explains how the
Secretary will consider unique
conditions in a State, how existing State
laws will be considered, and what
standards will be used in adopting
regulations. The reader should also refer
to the Secretary’s decision concerning
the Ohio program published in the
Federal Register on October 1, 1980. {45
FR 84962 et seq.) )

This action of proposing the
preparation of a contingent Federal
program for Ohio is not significant under
the criteria of Executive Order 12044  *
and 43 CFR Part 14 and does not require
preparation of regulatory analysis, nor is
this action a major Federal action
significantly affecting the environment
under the National Environmental Policy
Act.

PUBLIC COMMENT PERIOD: The comment
period announced in this notice will
extend until January 30, 1981. All written
comments must be received at the
address given above by 5:00 p.m. on that
date.

Comments on the preparation of a
Federal program received after that hour
will not be considered in drafting the
proposed Federal program; they will be
considered to the extent applicable in
subsequent actions under that program.

Dated: December 18, 1980.
Joan Davenport,
Assistant Secretary, Energy and Minerals.
[FR Doc. 8040452 Filed 12-29-80; 8:45 am|
BILLING CODE 4310-05-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 162
[OPP-250023A; PH-FRL 1715-2]

Exemption of Certain Biological
Control Agents From Regulation;
Notification of Secretary of Agriculture

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed Rule Related Notice.

sumMARY: Notice is given that the
Administrator of EPA has forwarded to
the Secretary of the U.S. Department of
Agriculture a proposed regulation
exempting certain biological control
agents (generally, organisms of an order
higher than microorganisms) from
further regulation under the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended, because that are
adequately regulated by other Federal
agencies.
FOR FURTHER INFORMATION CONTACT:
Ronald E. Ney, Jr., Hazard Evaluation
Division (TS-769), Office of Pesticide
Programs, 401 M St. SW., Washington,
D.C. 20460, (703 577-7347).
SUPPLEMENTARY INFORMATION: Pursuant
to sec. 25(a)(2)(A) of the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amende